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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
May 7, 1937 
LORD MAUGHAM, SIR SHADI LAL AND 
SIR Guores RANKIN. 
MUHAMMAD HUSAIN KILAN AND OTHERS 
—APPELLANTS 
Versus - 
Babu KISHVA NANDAN SAHAI, Minor 
TAROUGA Babu DEVA NANDAN SAHal— 


ResPonDENT 

Civil Procedure Code (Act V of 190%), s. 99— 
Causes of action—Sutt by deceased husband on one 
cause of action—Suit continued by wife after his 
death—Application for amendment introducing new 
cause of action which accrued to her personally— 
Amendment allowed and suit tried on that basis— 
Parties adducing evidence relating to both causes of 
action—Sutt tried on -merits—No prejudice—Sutt, 
if can be rendered abortive—Hindu Law—Successton 
—Ancestral property—What is—Property inherited 
from maternal grandfather, whether ancestral—Son 
of person inheriting such property, whether takes 
interest by birth. l 

Even it it be true that the wifs of a deceased 
husband can continue the suit filed by her husband on 
the cause of action which accrued to her husband, 
she is not entitled to add to it an aiternative cause 
of action which accrued to her in ber personal 
capacity, yet where the suit has been tried on the 
amended plaint, and the parties have adduced all 
the evidence relating to both the causes of action 
an objection to the amendment of the plaint by the 
wife so as to include new cause of action should 
not be allowed to prevail, and all the time and 
labour expended on the trial of the suit should not 
be thrown away. Assuming that the High Court 
has erred in overruling the objection to the amend- 
ment and in upholding the trial on both the causes 
of action, the trial should not be rendered abortive, 
when the alleged misjoinder has affected neither 
the merits of the case nor the jurisdiction of the 
Court. |p. 2, cols. 1 & 2.] 

The rule of Hindu Law is well-settled that the 
property which a man inherits from any of his three 
immediate paternal ancestors, namely, his father, 
father’s father and father’s father’s father, is ances- 
tral property as regards his male issue, and his 
son acquires jointly with him an interest init by 
birth. Such property is held by him in Co-parce- 
nary with his male issue, and the doctrine of sur- 
yivorship applies to it. (p. 6, col. 2.] 

_ The word ‘‘ ancestor" in its ordinary meaning 
includea an ascendant inthe maternal, as well as 
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the paternal, line; but the " ancestral ” estate, in 
which, under the Hindu Law, a son acquires jointly 
with his father an interest by birth, must be con- 
fined, as shown by the original text of the Mitak- 
shara, to the property: descending to the father 
from his male ancestor in the male line. The ox- 
pression has sometimes been used in its ordinary 
sense, and that use has been the cause of mis- 
understanding. The estate, inherited by a person 
from his maternal grandfather, cannot be held to 
be ancestral property in which his son has an in- 
terest jointly with him and such person has full 
power of disposal over that estate and a devise 
made by him in favour of his daughter-in-law can- 
not be challenged by his son ur any other person. 
Raja Chelikani Venkayyamma Garu v. Raja Chelt- 
kani Venkatarumanayyamma (4), explained and 
distinguished, Atar Singh v. Thakur Singh (5), relied 
on. {p. 7, col. I & 2.] . 
[Texts considered. | 


Messrs. A. M. Dunne, K.C. and W. Wal- 
lach, for.the Appellants. 

. Messrs. L. DeGruyther, K.C., S. Hyam and 
T. Prasad, for the Respondent. 

Sir Shadi Lal—Tnis is an appeal 
from a decree of the High Court of Judi- 
cature at Allahabad, dated January 28, 1933, 
whicn reversed a decree of the Subordinate. 
Judge of Banda, dated January V, 1929, 
and allowed the plaintiff's claim for posses- 
sion of a village called Kalinjar Tirhati 
with mesne profits thereof. 

One Ganesh Prasad, a resident of Banda 
in the Province of Agra, was the proprietor 
of a large and valuable estate, including 
the village in dispute. Hedied on May 10, 
1914, leaving him surviving 4 Son, Binde- 
shri Prasad, who was thereupon recorded 
in the Revenue Records as the proprietor 
of the estate left by his father. 

In execution of a decree for money ob- 
tained by a creditor against Bindeshri 
Prasad the village of Kalinjar Tirhati was 
sold by auction un November 20, 1924; and 
the sale was confirmed on January 25, 1920. 
Bindeshri Prasad then brought the suit, 
which has led to the present appeal, claim- 
ing possession of the properly on the 

round that the sale was vitiated by fraud. 
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He died on December 25, 1926, and in 
March .927, his widow, Giri Bala, applied 
for the substituticn of her name as the 
plaintiff in the suit. SLe was admittedly 
the sole heiress of her deceased husband, 
and this applicaticn was accordingly grant- 
ed. She also asked for leave to amend the 
plaint on the ground that under a will made 
by his (her ?) father-in-law, Ganesh Prasad, 
on April 5, 1914, her husband got the estate 
only for his life, and that on the latter's 
death his life-interest came to an end, and 
the devise in her favour became operative, 
making her absolute owner cf the estate 
including the village in question. She ac- 
cordingly prayed thai, even if the sale be 
held to be binding upon her husband, it 
should be declared to be inoperative as 
against her rights of ownership. 

The trial Judge made an order allowing 
the amendment, and on May 28,1927, re- 
corded reasons to justify that order. But 
in July, 1927, when the defendants in their 
additional pleas again objected to the 
amendment, the learned Judge framed an 
issue as tothe validity of the amendment. 
He was, thereafter,- transferred from the 
district; and his successor, who decided the 
suit, dismissed 1t on Various grounds, and 
one of these grounds was thatthe amend- 
ment of the plaint changed the nature of 
the suit and should not have been allowed, 
The High Court, on appeal by the plaintiff, 
has dissented from that conclusion, and held 
that the amendment was necessary for the 
purpose of determining the real questions in 
controversy between the parties. 

On behalf of the defendants, who are the 
appellants before their Lordships, it is con- 
tended that, while Giri Bala could continue 
the suit on the cause of action which accru- 
ed to her husband, she was not entitled to 
add to it an alternative cause of action 
which accrued to her in her personal capa- 
city. It is, however, clear that the suit has 
been tried on the amended plaint, and that 
the parties have adduced all the evidence 
relating to both the causes of action. Their 
Lordships do not think that, even if there 
is any substance in the objection raised 
to the amendment of the plaint, it should 
now be allowed to prevail, and all the time 
and labour expended on the trial of the 
suit should be thrown away. To prevent 
the mischief which may be caused by the 
reversal of the decree in a case of this 
kind, s. 99 of the Code of Civil Procedure, 
1908, provides that no decree shall be re- 
versed or substantially varied, nor shall 
any case be remanded in appeal, on account 
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of any misjoinder of parties or causes oO 
action, cr any error, defect or irregularity 
intany proceedings in the suit, not affecting, 
the merits of the case or the jurisdiction of 
the Court. Now, the High Court has decid- 
ed that the trial of the suit on the allerna- 


‘tive causes of action is sanctioned by the 


law, and it is not suggested that the alleged 
misjoinder of tLe causes of action has 
affected the merits of the case or the juris- 
diction of the Court. The issue is now 
narrowed down to the simple point whether, 
even if there was a misjdinder, their Lord- 
ships should, on that ground, reverse the 
decree granted by the High Court. The 
provisions contained in the Civil Procedure 
Code do not regulate the procedure of their 
Lordships in hearing appeals from India, 
but there can be no doubt that the rule 
embudied in s. 99 proceeds upon a sound 
principle, and is calculated to promote 
justice; and their Lordships are not pre- 
pared to adopt a course which would merely 
prolong litigation. Assuming that the High 
Court has erred in overruling the objection 
to the amendment and in upholding the 
trial on both the causes of action, they do 
not think thatthe trial should be rendered 
abortive, when the alleged misjoinder has 
affected neither the merits of the case nor 
the jurisdiction of the Court. 

The next question for determination is 
whether Giri Bala has established her 
title to the village in dispute, and the 
answer to that question depends upon the 
factum and the validity of the will alleged 
to have been made, on April 5, 1914, by her 
father-in-law,Ganesh Prasad, upon which 
she founds her claim. Now, it may be 
stated atthe outset that the original will 
has been lost, and its contents are proved by 
two copies, the authenticity of which has 
not been challenged. But before examining 
the terms of the will, it is necessary to give a 
brief history of certain circumstances which 
are said to have led tc its execution. It 
appears that in 1898 Ganesh Prasad applied 
to the Government of his province to take 
over the management of his estate. In com- 
pliance with his request the Court of Wards 
took charge of the estate and continued to 
manage it until his death in May, 1914. 
During the last four years of his life he 
made several attempts to get his estate 
released from the management of the Court 
cf Wards, but these attempts were unsuc- 
cessful. He had only one son, Bindeshri 
Prasad, but his relations with the son were 
strained. The father was displeased with 
the son because of his unsatisfactory 
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character and extravagant habits. .Accofd- 
ingly he made a will at Allahabad on 
August 4, 1911, and got it registered there 
on August 5. By this will he dedicated 
the wnole of his estate to certain charitable 
and religious purposes, and appointed 
seven persons to be the executors of the 


will and the trustees to carry out 
the trusts. One of these seven persons 
was the Collector of his own dis- 


trict, Banda, and at that time, the Collector 
was one Mr. Swan, a member of the Indian 
Civil Service. A ĉopy of the will was sent 
by the testator to Mr. Swan, who was, 
therefore, cugnizant of the execution as well 
as of the contents thereof. 

By this will the*testator not only de- 
prived Bindeshm Prasad of inheritance, but 
made no provision for his daughter-in-law, 
Giri Bala, or for any children who might be 
born to her. 

In the beginning of 1914 there was an 
outbreak of bubonic plague at Banda, and 
Ganesh Prasad, therefore, left that place 
to livein Motihari, one of the villages 
comprised in his estate. He was at that 
time ill and was attended by a physician. 
While he was living there, the will relied 
upon by the plaintiff is said to have been 
executed by him on April 5, 1914. It 
revoked the previous will of 191) and made 
various devises which will be discussed 
hereinafter. Thereafter, when there was an 
abatement in the epidemic, he returned to 
Banda and died there on May 10, 1914, 

Thereupon, the Collector, Mr. Swan, 
took immediate steps to guard the rooms 
in which the deceased used to keep his 
valuables and important documents. In 
compliance with the direction of the 
Collector, one Pandit Ram Adhin Shukla, 
a Deputy Collector and Magistrate of Banda, 
went tothe house of the deceased on the 
afternoon of May 10 and locked up both 
the rooms in that house which contained 
several locked boxes and valuable pro- 
perties belonging to the deceased. On the 
tollowing day he submitted his report in 
Writing to the Collector. 

The trustees appointed by the will of 
1911 were, at that time, ignorant of the 
fact that it had been revoked by a subse- 
quent testament, and considering that it 
became operative on the death of the 
testator, four of them made an application, 
on June 3, 1914, to the High Vourt at 
Allahabad for probate of the will. They 
tiled with their application a certified 
copy of that will, and stated that the 
original will was probably among the 
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papers of the deceased in his house, of 
which the Collector had taken charge. On 
June 29, 1914, the High Court ordered 
citations to issue, and directed the Collector 
of Banda to transmit the original will to 
the Registrar of the Court. In the mean- 
time the Oollector, who knew of the applica- 
tion for probate pending in the High Court, 
had sent a Deputy Collector, Pandit Hari 
Har Nath Mutto, to the house of the 
deceased, and asked him to examune the 
papers in the rooms which had been locked 
on May 10, 1914. ‘The Deputy Collector 
opened the locks of the rooms on 
June 28, and made a search for the will uf 
1911. That will was not found there, but 
another will, dated April 5, 1914, was 
found by him. Upon that will he made 
an endorsement mentioning the exact 
place from which it was recovered, and 
also the names of the persons in whose 
presence it was found. He sent this will 
with his report to the Collector. 

It must be stated here that the Collector 
was fully acquainted with the handwriting 
of the deceased, who had been working 
under him asan Honorary Magistrate for 
many years but he did not, on examining 
the signatures of the testator on the will, 
suspect their genuineness. Indeed, he 
wrote tothe Registrar of the High Court 
on July 11, 1914, a letter stating that the 
will of 1911 could not be found among the 
papers of the deceased, but that a later 
will was found, revoking the earlier will. 
On July 15, he sent the original will of 
1914 to the Government Advocate at 
Allahabad and instructed him to oppose the 
grant of probate of the will of 1911, and to 
produce the will of 1914 inthe probate 
proceedings then pending inthe High 
Court. On the same date he wrote to the 
Commissioner of the Division, to whom he 
was subordinate, and also tothe Legal 
Remembrancer to the Local Government, 
informing them of what he had written to 
the Government Advocate. He also stated 
that “there is no reason Whatever to doubt 
the authenticity of the later will.” 

As instructed by the Collector of Banda, 
the Government Advccate produced the 
original will in the High Court on July 2/7, 
1914, when the probate case came on for 
hearing. The High Court directed the 
Registrar to take charge of the will pend- 
ing further orders. 

In the meanwhile, Bindeshri Prasad had 
not only lodged a caveat in the High 
Court against the grant of probate of tne 
will of 1911, but also applied to the 
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Reverftue Officer for mutation, in respect 
of the property left by his father, to 
be effected in his favour, on the ground 
that tbe estate was ancestral and 
that he was entitled to it by right of 
survivorship. On October 5, 1914, a com- 
promise was effected in the course of the 
mutation preceedings between Bindeshri 
Prasad on the one side and the trustees 
under the will of 1911 on the other. One 
of the trustees, who was a resident of Al- 
lahabad, had died ; and there were, at that 
time, five trustees who belonged to Banda, 
and the Collector, who was an ex-officio 
trustee. These five trustees stated that the 
second will was genuine and bore the 
signatures of Ganesh Prasad, and they 
agreed to let Bindeshri Prasad remain in 
proprietary possession of the estate of his 
father “as provided in the second will of 
April 5, 1914.” They also undertook to 
apply to the High Court to dismiss their ap- 
plication for probate. At the same time, 
Bindeshri Prasad agreed to be responsible 
for all the debts of his father, and to 
create a trust of a house comprised in the 
estate to be used asa dharamsala, and 
also to pay Rs. 300 per annum to defray 
the expenses of the Ram Lila festival at 
Banda. 

On October 12, 1914, the trustees asked 
the Collector to transmit to the High 
Court their application embodying the 
ee and praying that their applica- 
tion for probate of the will of 1911 might 
be dismissed, on the ground that it had 
been revoked by the later will of 1914. 
They also stated in their application that 
they were “ completely satisfied that the 
second will of April 5, 1914, is perfectly 
genuine’, and that it bears the signatures 
of Ganesh Prasad andthe two attesting 
witnesses. 

“On November 7, 1914, the High Court 
accordingly dismissed the application for 
probate, and this order of dismissal was 
followed in December by an order of the 
Revenue Officer sanctioning mutation of 
immovable property in favour of Bindeshri 
Prasad instead of his father. On the con- 
clusion of the proceedings in the High 
Court, Mr. Malcomson, the Government 
Advocate, applied to the High Court for 
the return of the original will of 1914; 
and it was made over to him on January 13, 
1915. There is no doubt that the will was 
delivered by the High Court to Mr. Mal- 
comson, but there is noevidence to show 
what happened to it thereafter. The 
plaintiff has proyed that a search was made 
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for the original document, but it has not 
been discovered. 

On these facts it must be held that the 
original will of 1914 has been lost, and 
the plaintiff is, therefore, entitled to pro- 
duce secondary evidence of its contents. 
The secondary evidence consists of two 
certified copies of the original document, 
one copy was made when the original was 
in the custody of the Collector, and the 
second copy was obtained from the High 
Court. Neither the gengineness nor the 
accuracy of these copies has been challeng- 
ed, but they prove only the contents of the 
document which purported to be the will 
executed by Ganesh Prasad on April 5, 
1914. It is obvious that they cannot prove 
that the original, of which they are copies, 
was executed by the testator. 

What is the evidence to prove its execu- 


.tion by Ganesh Prasad? That evidence 


is furnished by the testimony of the scribe 
Mahabir Prasad. This witness was, in 
1914, aciing as the agent of Ganesh Prasad 
in his village Motihari, and he states that 
Ganesh Prasad, who had come to live there 
in the beginning of 1914 owing to the 
outbreak of plague at Banda, gave him a 
draft of the will which he intended to 
execute, and asked him to make a fair 
copy of it. The witness accordingly pre- 
pared a fair copy, which was then signed by 
Ganesh Prasad and attested by two persons, 
Jugal Kishore, who was his physician and 
was treating him in his illness, and Piare 
Lal Dube, who was his tenant. These 
persons having died could not be examined 
as witnesses; but the Deputy Collector, 
who recovered the original will in June, 
1914, satisfied himself after taking down 
their statements that it was the will of 
Ganesh Prasad. 

The certified copies show that the will 
bore two signatures of the testator, one in 
clearly legible handwriting, and the other 
in running hand; but there is nothing 
suspicious in that ‘fact, as even the admit- 
tedly genuine will of 1911 was signed by 
him twice. 

There is also evidence of several wii- 
nesses, who saw the original document im- 
mediately after its recovery and had no 
difficulty in rec.gnising both the signatures 
of the testator on it. It is significant that 
these witnesses ‘ncluded some of the persons 
who were trustees under the will of 1911, 
and there is no reason to impeach their 
veracity. Indeed, in.their application sub- 
mitted to the High Court on October 12, 
1914,. they,-as stated above, had declared 
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in unequivocal terms that they were 
familiar with the handwriting of Ganesh 
Prasad, and had satisfied themselves that 
the signatures of the testator on the will of 
1914 were genuine. The learned Judges 
of the High Court have repelled the sug- 
gestion that the trustees were actuated by 
improper motives when they accepted the 
genuineness of the will; and their Lord- 
ships, after examining the evidence to which 
their attention has been invited, concur in 
their conclusion. . A 

Mr. Swan, the Collector of Banda, who 
was familiar with the handwriting of 
Ganesh Prasad, also recognised his - signa- 
tures on the will when it was sent to him 
by the Deputy Coll&ctor; and he informed 
all the persons® concerned of the recovery 
of the document and of its genuineness. 
He also asked them to take steps in con- 
formity with its provisions. This circum- 
stance must be regarded as an important 
corroboration of the direct evidence in sup- 
port of the genuineness of the will. 

It is true that unfortunately the relations 
hetween the father and the son were 
Strained, and to prove that fact the appel- 
lants desired to produce in evidence certain 
documents which-were on the record of the 
Court of Wards. They asked the Court of 
Wards for an inspection of those documents, 
_ but their request was refused. An application 
has been made to their Lordships that they 
shou'd direct the Court of Wards to trars- 
mit to the Registrar of the Privy Council 
the desired documents, or remit the case 
to India for the reception of the additional 
evidence. The refusal of the Court of 
W ards was perheps not justified, but their 
Lordships do not think that any useful 
Purpose would be served by postponing 
the determination of this appeal, as the 
enmity between the father and the son, 
which was sought to be proved by the 
additional evidence, cannot be seriously 
disputed. Indeed, it was this enmity which 
led the father to make tke willin 1911, 
which, as stated, made no provision for 
either the son or the son's wife, or even 
his own mistress. It was obviously an im- 
provident will, and when he fell ill, he pro- 


bably thought that hs should, before dying, 


make suitable provision for his relatives 
and dependents. There is also evidence to 
show that the son was with his father 
shortly before the latter's death, and that 
there was a reconciliation between them. 

Whether there was a complete recon- 
ciliation with the son or not, it was only 
to be expected that the deceased would 
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realise the gravity of the harm which 
would be caused by the will of 1911. It 
would not only disinherit his only son, 
but also leave his daughterin-law, for 
whom he had a greatregard and sympathy, 
without any provision. There was also his 
mistress, Jairaj Kuar; and it was only fair 
that a suitable maintenance should be 
provided for her. Moreover, he could not 
be unmindful of the fact that, if his 
daughter-in-law gave birth to a son or 
adopted a boy, there would be no property 
which he could inherit. In these circum- 
stances it was only natural and right that 
he should make ano‘her will providing for 
all the persons who had claims upon his 
affection or bounty. The will in question 
did what a person in the positicn of 
Ganesh Prasad might be expected to do. 
It gave only a life-interest to Bindeshri 
Prasad, which, while enabling him to re- 
alise the income of the esta'e during his 
lifetime, prevented him from disposing of 
the property. It also provided that, on the 
death of Bindeshri Prasad, the estate should 
devolve upon the latter's son, natural or 
adopted aud that, in the absence of any 
such son, it should become the absolute 
property of his daughter-in-law. But the 
holder of the estate for the time being 
was directed to pry Rs. 50 a month to the 
mistress of the testator. 

No reasonable objection could be taken 
to these provisions of the will, and it is 
noteworthy that in 1914, when the will 
was recovered from the house of the 
deceased, there was no suggestion made 
by any person that it was a forged docu- 
ment. Indeed, the persons, who now con- 
demn it as a forgery, have not made any 
attempt to prove their allegation or to 
rebut the evidence, direct as well as cir- 
cumstantial, led by the plaintiff to estab» 
lish its execution by Ganesh Prasad Their 
Lordships, therefore, agree with the H-gh 
Court that the issue as to the factum of 
the will must be decided in favour of the 
plaintiff. 

Tne validity of the will is challenged 
on the ground that the testator had no 
authority to dispose of the property, as it 
belonged to a Hindu co-parcenary consist- 
ing of bimself and hisson. It is common 
ground that the property was inherited 
by Ganesh Prasad from his maternal 
grandfather, Jadu Ram: and the question 
arises whether it was ancestral in his 
hands io the sense that his son acquired 
therein an interest by birth jointly with 
him. There isa diversity of judicial opin- 
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ion “upon this question in India, vide, hter 
alia, Karuppai v. Sankaranarayanan (1), 
Jamna Prasad v. Ram Pratap (2), 
Bishwanath v. Ganjadhar (3). But the 
‘matter is of considerable practical import: 
ance, and their Lordships think that it 
should not he left in a state of un- 
certainty. 

The learned Counsel for the appellants 
argues that tke property inherited by a 
daughter’s son from his maternal grand- 
father is ancestral property, and he relies, 
in support of his argument, upon the ex- 
pressicn “ancestral property” as used in 
the judgment of this Board in Raja Cheli- 
kant Venkayyamma Garu v. Raja Chelt- 
kani Venkataramanayyamma (4) in des- 
cribing the property which had descended 
from the maternal grandfather to his two 
grandsons. It is to be observed that the 
grandsons referred to in that case were 
the sons of a daughter of the propositus, 
and constituted aco-parcenary with right 
of survivorship. On the death of their 
mother they succeeded to the estate of 
their maternal grandfather, and continued 
to be joint in estate until one of the 
brothers died. Thereupon, the widow of 
the deceased brother claimed to recover a 
moiety of the estate from the surviving 
brother. The question formulated by the 
Board for decision was, whether the prop- 
erty of the maternal grandfather descend- 
ed, on the death of his daughter, to her 
two sons jointly with benefit of survivor- 
ship, or in common without benefit of 
survivorship. This was the only point of 
law which was argued before their Lord- 
ships, and it does not appear that it was 
contended that the estate was ancestral in 
the restricted sense in which the term is 
used inthe Hindu Law. "Their Lordships 
decided that the estate was governed by 
the rule of survivorship, and the claim of 
the widow was, therefcre, negatived. The 
brotLers took the estate of their ma‘ernal 
grandfather at the same time and by the 
seme title, and there was apparently no 
reason why they should not hold that 
estate in the same manuer as they held 
their other joint properly. The rule of 
survivorship, which admittedly governed 
their other property, was held to apply 
also to ihe estate which bad come to them 
from their maternal grandfatLer. In these 

(1) £7 M 300. 

(2) 29 A 667; A W N 1907, 211; 4 ALJ 582. 

(3) 3 P L J 168; 43 Ind. Cas, 370; (1917) Pat. 356; 3 


PL W 286. 
(4) 291 A 156; 25 M 678; 4 Bom. LR 657;70 W 


156; 25. 
N 1;12M Ld 299; 8 Sar. 286 (PO). 
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circumstances it was unnecessary to ex- 
press any opinion upon the abstract ques- 
tion of whether the property, which a 
daughter's son inherits from his maternal 
grandfather, is ancestral property in the 
technical sense that his son acquires therein 
by birth an interest jointly with him. 
This question was neither raised by the 
parties nor determined by the Board. It 
appears that the phrase ‘ancestral prop- 
erty,’ upon which reliance is placed on 
behalf of the appellamts, was used in 
its ordinary meaning, namely, prop- 
erty which devolves upon a person 
from his ancestor, and not in the restricted 
sense of the Hindu Law which imports 
the idea of the acquisjtion of interest 
on birth by a son jointly with his father. 

There are, on the other hand, observations 
in a later judgment of the Board in 
Atar Singh v. Thakar Singh (5) which are 
pertinent here. It was stated in that judg- 
ment that unless the Jands came “by 
descent from a lineal male ancestor in 
the male line, they are not deemed ancestral 
in Hindu Law”. This case, however, re~ 
lated to the property which came from 
male collaterals, and not frorn maternal 
grandfather; and it was governed “by 
the custom of the Punjab”, but it was 
not suggested that the custom differed 
from the Hindu Law on the issue before 
their Lordships. 

The rule of Hindu Law is well-settled 
that the property which a man inherits 
from any cf his three immediate paternal an- 
cegtors, namely, his father, father’s father and 
father’s father’s father, is ancestral] prop- 
erty as regards his male issue, and his 
son acquires jointly with him an interest 
in it by birth. Such property is held 
by him in cc-parcenary with his male issue, 
and the doctrine of survivorship applies 
to it. But the question raised by this 
appeal is whether the son acquires by 
birth an interest jointly with his father 
in tke estate, which the latter inherits 
irom his maternal grandfather. Now, 
Vijnanesvara, the author of Mitakshara, 
expressly limits such right by birth to 
an estate which is paternal or grand- 
paternal. It is true that Colebrooke’'s 
translation of the 27th sloka of the first 
section of the first chapter of Mitakshara, 
which deals with inheritance, is as follows: 
“It is a settled point that property in 


(5) 6 Ind. Cas. 721; 35 I A 206: 35 C 1039;8C L 
J 359; 18 M T.J 379; 128 PW R 1908; 4ML T 
TAN Bom LR 790;42 PR 1910;12 O WN 1049 
(PO), 
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the paternal or ancestral estate 
birth.” But Colebrooke apparently used 
the word “ancestral” to denote grand- 
paternal, and did not intend to mean that 
in the estate, which devolves upon a person 
from his male ancestor in the maternal 
line, his son acquires an interest by birtb, 
The original text of the Mitakshara shows 
that the word used by Vijnanesvara, which 
has been translated by Colebrooke as 
“ancestral” is paitamaha ( * * ) which 
means belongings to pitamaha (* * ), 
Now, pitamaha ordinarily means father’s 


is by 


father, and, though it is sometimes used, 


to include any paternal male ancestor of 
the father, it does pot mean a maternal 
ma 

nieed, there are other passages in 
Mitakshara which show that it is he prop- 
erty of the paternal grandfather in which 
the son acquires by birth an interest 
jointly with, and equal to that of, his 
father. For instance, in the 5th sloka 
of the fifth section of the first chapter, 
if is laid down that in the property ‘which 
was acquired by the paternal grandfather 
...the ownership of father and son is no- 
torious; and, therefore, partition does take 
Place. For, or because, the right is equal, 
or alike, therefore, partition is not res- 
tricted to be made by the father's choice, 
nor has he a double share.” Now, this is 
the translation of the sloka by Colebrooke 
himself. and it is significant 
Sanskrit word, which is translated by 
him as “paternal grandfather", is pitamaha 
(* *). There can, therefore, be no 
doubt that the expression “ancestral estate” 
used by Colebrooke in translating the 
27th sloka of the first section of the first 
chapter was intended to mean grand- 
paternal estate. The word “ancestor” in 
its ordinary meaning includes an ascendant 
in the maternal, as well as the paternal, 
line; but the “ancestral” estate, in which, 
under the Hindu Law, a son acquires 
jointly with his father an interest by 
birth, must be confined, as shown by the 
original text of the Mitakshara, to the 
property descending to the father from 
his male ancestor in the male line. The 
expression has sometimes been used in 
its ordinary sense, and that use has been 
the cause of misunderstanding. 

The estate, which was inherited by 
Ganesh Prasad from his maternal grand- 
father, cannot, in their Lordships’ opinion, 
be held to be ancestral property in which 
his son had an interest jointly with him. 
Ganesh Prasad consequently had full power 
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of disposal over that estate, and the devise 
made by him in favour of his daughter- 
in-law, Giri Bala, could not bs challenged 
by his son or any other person. On the 
death of her husband, the devise in her 
favour came into operation and she became 
the absolute owner of the village Kalinjar 
Tirhati, as of the remaining estate; and 
the sale of that village in execution pro 
ceedings against her husband could not 
adversely affect her title. 

For the reasons above stated, their 
Lordships are of opinion that the decree 
of the High Court ehvild be affirmed, 
and this appeal should be dismissed with 
costs. They will humbly advise His 
Majesty accordingly. 

D. Appeal dismissed. 

Solicttors for the Appellants:— Messrs. 
T. L. Wilson & Co. 

Solicitors for the Respondent: —Messrs, 
Douglas Grant & Dold. 
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to super taz. i 
Held, that in the circumstances of the case the 


income received by right of survivorship by the sole 
surviving male member of a Hindu undivided family 
can betaxed inthe hands of such male member as 
his own individual incoms for the purposes of assess- 
ment to super-tax under s. 550f the Income Tax Act, 
1922. Kalyanji Vithal Das v. Commissioner of In- 
come Tax, Bengal (1), followed. 

Messrs A. M. Dunne, K. C. and E. L. 
Norton, for the Appallant. 

Messrs. L. De Gruyther, K. C. and J. M. 


Parikh, for the Respondent. 


Lord Macmillan.—Since the ord>r pro- 
nounced by the High Oourt in the present 
case on March 28, 1935, this Board his hid 
occasion to consider the interpretation of 
the words “Hindu undivided family” as 
employed in s. 55 of the Indian Income Tax 
Act, in the case of Kalyanji Vithal Das v. 
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Commissioner of Income Tax, Bengal (1), in 
Which the judgment of their Lordships was 
delivered on November 30, 1936. [Kalyanji 
Vithal Das v. Commissioner of Income Taz, 
Bengal (1)] In tha" case the meaning of 
those words in the section in question, 
where they are used in connection with 
liability to super tax, was very fully ex- 
amined in the judgment which Sir George 
Rankin prepared on behalf of the Board, 
and a conclusion was reached conirary to 
the view which the High Court has adopted 
in the present case. Mr. de Gruyther has 
sought toshow that tke principle of that 
decision does not apply to the facts of the 
case now before the Board. Their Lordships 
have listened attentively to Mr. de Gruy- 
ther’s observations; but they are not sutis- 
fied that the facts of the present case differ 
in any Material respect from the facts which 
were before the Board in the previous case 
in 1936, and the decision in that case must 
accordingly rules the present appeal. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed, and the order of March 28, 1935, 
be reversed ; that it should be found in 
answer to tke first question as follows:— 

“That in the cireumstances of the case the income 
received by right of survivorship by the sole sur- 
viving male member of a Hindu undivided family 
can be texed in the hands of such male member as 
his own individual income for the purposes of as- 


séssment to super-tax under s. 55 of the Indian Income 
Tax Act, 1922”; 


and that the answer to the second question 
should be in the affirmative. 

The appellant will have his costs here and 
below. 

D. Appeal allowed. 

Solicitors for the Appellant :—The Solici- 
tor, India Office. 

Solicitor {for the Respondent :— Messrs. 

Stanley Johnson and Allen. 
< (1) 64 ITA 28: 168 Ind. Oas. 445; 1937 O LR j4; 
1937 AL R 87;9 R P C145; 3 BR 245: A L R1937 P 
C 36:45 L W 109; 18 P LT 67; (1937) M WN 63 (2; 
1937 O W N 173; 41 OW N 382; (1937)1 M LJ 312; 
(1937) A L J 4.8; 865 C L J64; 39 Bom, L R 374 (PO). 





PRIVY COUNCIL 
Appeal frm the Oudh Chief Court 
May 7, 1937 
Lorp MAOMILLAN, Lorn Maugiam, SIR 
SHADI LAL AND Sir Georagr RANKIN. 
DWARKA NATH SINGH AND UTILERs— 
APPELLANTS 
versus 
Musammat RAJ RANI AND OTHERS 
r Pa ONANG 5 
Oth-Western Provinces and Ou ourt.o 
ae (III of :1899),.s, 34—Scope and na kn 


. Provinces and Oudh Court of Wards 


(P. C) 169 10 
—Court of Wards giving consent to execute will— 
Consent acted wpon—Consent, whether can be with- 
drawn—Held, that the will in question was executed 
with consent of Court of Wards. 

Section 34, North-Western Provinces and Oudh Ccurt 
of Wards Act, relates tothe competence of the 
ward to dispose of his property. It is a section in 
derogation of the ward’s ordinary rights, and the 
power of the Court of Wards to withhold their 
consent is clearly defined.in the first proviso. The 
normal course contemplated by the terms of the 
section is that the consent will be given before the 
will is executed and may be given either to a 
draft submitted or in more general terms to 8 
specific disposition of the ward's property. This is 
not to say that a subsequent consent would not be 
effective [as is now provided by the United Pro- 


vinces Court of Wards Act (LV of 1912), s. 371, but 


that the wurds of the section point more appro- 
priately to an antecedent consent being given toa 
disposition not yet efidtted. Competence being 
taken away from the ward to he extent mentioned 
in the section, it is restored by a consent subject to 
any qualifications mentioned in the consent. It is, 
therefore, impossible for the Court of Wards having 
given its consent and the consent having been acted 
upon according to its terms, to withdrew its con- 
sent at a subsequent date so as to invalidate ex 
post facto the competency of the ward. Under the 
section no formality is requisite to a consent under 
(b) or (c), andthe consent as regards (b) and (c) 
may be either verbal or in writing. [It is otherwise 
enacted as regards sub-section (a) |. Further the 
section does not prevent the ward from revoking or 
cancelling a previous will, since such an act 18 not 
a disposition of property by him. f 

Held, on reviewing the correspondence between 
the executor, Deputy Commissioner, manager of 
Court of Wards and the Board of Revenue that the 
will in question executed by S was a disposition of 
his property made with the consent of the Court of 
Wards in the terms ofs 34 ofthe North-Western 
Act (III of 
1899). 


= Messrs. L De Gruyther, K. C. and H. &. 
Majid, for the Appellants. 

Messrs. A. M. Dunne, K.C.and S. Hyam, 
for the Respondents. 

Lord Maugham.—The point for deci- 
sion inthis case is whether a will execut- 
ed by one Thakur Shankar Bakhsh Singh 
(whom it will be convenient to call Shan- 
kar Bakhsh) bearing date July 28, 1904, 
was a disposition of his property made 
with tLe consent of the Court of Wards at 
Sitapur in the termsof 8.34 of the North 
Western Provinces and Oudh Court of 
Wards Act (III of 1899). oo 

The appellants propounded the will in 
question and petitioned the Chief Court of 
Oudh at Lucknow for letters of administra- 
tion of the estate of the ward with a copy 
of the will of July 28,1904, annexed. A 
number of objections were raised to the 
alleged will; but they have all failed ex- 
cept on the point as tothe lack of consent 
of the Court of Wards. As to this the Chief 
Court in its original jurisdiction has held 
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that the consent of the Court of Wards 
was obtained. The Chief Court in its ap- 
pellate jurisdiction’ has held the contrary. 

The relevant facis are as follows :— 

On August 1, 1901, tne estate of Shankar 
Bakhsh was taken under the management 
of the Court of Wards under s. 8 (d) (i) of 
Act lll of 1899 above-mentioned. Bys. 4 
thereof the Board cf Revenue is the Court 
of Wards. 

The testamentary capacity of a ward of 
the Court is governed by e. 34 cf the Act 
which is as follows :— 

“A ward shall not be competent 

“ (a) totransfer or create any charge on or in- 
terest in any part of his property which is under 
the superintendence of the Couitof Wards or to 
enter into any contra% which may involve him in 
pecuniary liabiligy : 

“but nothing in this clause shall be deemed to 
affect the capacity of a ward to enter into a contract 
of marriage: provided that he shall not incur, in 
connection therewith, any pecuniary liability, ex- 
cept such as having regard to the personal law to 
which he is subject and to his rank and circum- 
stances the Court of Wards may, in writing, declare 
to be reasonable ; 

“(b) to adopt, or to give a written or verbal per- 
missicn to adopt without, the consent ofthe Court 
of Wards: 

“ (e)to dispose of his property by will without the 
consent of the Courtof Wards: 

“Provided, first, that the Court of Wards shall 
not withheld its consent under cl. (b) or cl. (e) if 
the adoption or testamentary disposition is not 
contrary tothe personal or speciallaw applicable to 
the ward ard does not appear likely to cause 
pecuniayy embarrassment to the property or to 
lower the influence or respectability of the family 
in public estimation: 

“Provided, secondly, that the provisions of cls. 
(b) and (e) shall not apply toany proprietor in re- 
gard to whose property a declaration has been 
made unders. 9.” 

No declaration under s. 9 was made in 
respect of ihe estate of Thakur Shankar 
Bakhsh Singh and, therefore, the second 
Lroviso has no application to this case. 

Previously to his becoming a ward 
Shankar Bakhsh had made a will, which 
did not require the consent of the Court 
of Wards. It was dated June 19, 1901, 
and by it he bequeathed his property abso- 
lutely to his wife Musammat Raj Rani. On 
November 30,190], he purported to make 
another will which was registered on De- 
cember 3, 1901. By this will he revoked 
the will dated June 19, 1901, and bequeath- 


ed his entire property to his wife for life 


without power of alienation and after her 
death to Ganga Bakhsh Singh, his cousin, 
and his sons the appellants. The will was sent 
through official channels to the Board of 
Revenue which refused to sanction it: and 
this refusal was communicated to Shankar 
Bakhsh by the Deputy Commissioner on 


m 


DWARKA NATA SINGH v, RAJRANI (P. O.) 9 


August 6, 1902. Shankar Bakhsh present- 
ed two petitions tothe Board of Revenue, 
dated October 7, 1902, for permission to 
adopt a son and asking for the reason why 
sanction was refused to his will dated 
November 30, 1901, and registered on De- 
cember 3, 1901. He requested the Boird to 
reconsider its decision. 

Asthe result of consideration the Board 
of Revenue authorised Mr. Dunne, the 
Special Manager of the Court of Wards at 
Sitapur, jo inform Shankar Bakhsh that the 
Board were prepared to sanction a new 
will being executed by him provided it 
fulfilled all the conditions laid down in the 
Court of Wards Act. This information was 
duly conveyed to him hy a letter of July 
4, 1903. He was reminded later of the 
matter and asked to give an early reply oa 
August 6, 1903. 

On January 18, 1904, Shankar Bakhsh 
forwarded toMr. W. R Partridge, the De- 
puty Commissioner at Sitapur, a draft of a 
new will and asked for the consent of the 
Court of Wards to it. 

On March 16, 1904, the Board of Revenue 
wrote to the Commissioner, Lucknow Divi- 
sion, requesting that the attention of 
Shankar Bakhsh should be drawn to the 
fact that the net revenue of three villages 
mentioned in the draft will might not 
be sufficient to cover the amount of certain 
maintenance legacies charged by the prc- 
posed will upon the said villages; and 
they also called for a medical certificate as 
to his mental conditicn. 

The certificate was obtained and was satis- 
factory. On April 27, 1904, Shankar Bakhsh 
wrote to tke Court of Wards stating his 
willingness to add another village ta the 
villages the income of which was to pro- 
vide for the allowances and stating also 
that he desired to strike out cf the draft 
will which he had submitted a certain 
provision on which nothing now turns. 

The facts were communicated to the 
Board of Revenue who after consideration 
came to the conclusion that the Court 
could not any longer refuse its consent. 
On May 25, 1904, the Board wrote to the 
Commissioner of Lucknow that “in the 
circumstances now stated the Court of 
Wards will not withhold its consent to a will 
drawn up by Thakur Shankar Bakhsh Sir gh 
similar to that submitted fi. e, the draft 
will of January 18, 1904], but altered in 
the light of the proposal contained in his 
letter of April 27, 1904" [viz., the proposal 
n T" a fourth village forthe aunui- 
ies 
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A singular circumstance must now be 
mentioned. This letter was doubtless an 
authority to the Commissioner to com- 
municate either by letter to Shankar 
Bakhsh or verbally to him through Mr. 
Dunne, the Special Manager for the Court 
of Wards in Sitapur, the determination of 
the Court of Wards in the matter. Mr. 
Dunne was called at the trial on behalf 
of the defendants, who were objecting to 
the grant of letters of administration with 
the will annexed; but he was not asked 
to state the precise nature of the com- 
munication he made to Shankar Bakhsh. 
That he made a statement on the faith 
of which Shankar Bakhsh executed a will 
is, however, not in doubt, Without sub- 
mitting any further draft wilt for the 
approval of the Court of Wards, on July 
28, 1904, he executed the will now in 
question, and got it registered on August 
2, 1904, reciting therein that “the Hon'ble 
Members of tke Board of Revenue have 
granted me power to execute the will; so 
I hereby execute this my last will cancell- 
ing | all the previous wills executed by 
me. 

Nor is the view of Mr. Dunne in any 
real doubt, for on December 18, 1205, he 
sent the following note to the Deputy Oom- 
missioner (Mr. Partridge) at Sitapur: — 

“On May 25,1901, the Board sanctioned the execu- 
tion of a will of Thakar Shankar Bakhsh Singh, draft 
of which has been submitted with this office letter 
No. 1344-X-2 6-4, dated February 19, 1904. I am 
now informed that a will has been executed and 
registered but I find there is no copy of it on 
file. I am not sure that the original might not 
be on record or kept under lock and key. The 
Board should also be informed of the will having 
been executed.” 

To their Lordships it seems clear that 
Mr. Dunne had not suggested to Shankar 
Bakhsh that in order to obtain a definite 
consent he must submit a fresh draft to 
the Board. On the contrary the letter is 
only consistent with the view that he 
had informed Shankar Bakhsh (with whom 
ho was in frequent cmmunication) that 
ihe Board had definitely sanctioned the 
execution of a will provided it was in 
accordance with the draft willof Janu- 
ary 18, altered to the extent mentioned 
in Shankar Bakhsh's letter of April 27, 
1904. Their Lordships will considerin a 
moment whether Mr. Dunne was authorised 
by the Board to make such a statement to 
the ward. 

It should be added that the wife of Shan- 
kar Bakhsh came to know of the consent to 
the will having been given, and at once 
wrote to the Board of Revenue in protest. 
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On June 8, 1904, the Board of Revenue 
instructed the Commissioner, Lucknow 
Division, to “inform the lady through the 
Deputy Commissioner of the orders con- 
veyed in my No. 691 N-X-214-B dated 
May 25, 1904, which are final in this mat- 
ter.” The letter referred to is tbat above 
set forth. š 

The following correspondence ensued:— 

On December 15, 1905, Mr. Partridge sent 
the following note to Mr. Dunne:— 

“I did not know that he had executed a will 
since receipt of the B, O. (Board's Order) dated 
May 25, 1904, and have all along been under the 
impression that he had changed his mind or put 
Off the idea for the present. Please find out from 
him now whether he has executed a will since 
that date and if so, call off him to produce it. 

“After inspecting it if it has bæn registered, send 
me a copy and return the original to him.” 

On December 19, 1905, Mr. Dunne, the 
Special Manager, sent the following note to 
Mr. Partridge, the Deputy Commissioner:— 

“I have the original will which Chaudhari Ganga 
Bakhsh gave me to read two days ago. I send it 
to you for perusal, It was registered...but we were 
not informed of it. I heard by chance thata will 
had been executed.” 

On December 20, 1905, the Deputy Com- 
missioner, Mr. Partridge, sent the following 
note to Mr. Dunne, Special Manager:—- 

“I return the will in original with a copy which 
I have had made. The copy should be kept in 
one file and another copy should be made and sent 
to Commissioner for Board’s information " 

On December 20, 1905, on rezeipt of the 
note Mr. Dunne, the Special Manager, pass- 
ed the following order:— 

“I have kept the original to return to Chaud- 
hari Ganga Bakhsh. Comply with Deputy Com- 
missioner's orders.” 


On January 16, 1906, Mr. Partridge sent 
a copy and a translation of the will to 
the Commissioner, Lucknow Division, and 
suggested that some provisions inthe will 
were of doubtful validity on the ground 
of perpetuity. No answer seems to have 
been received at this time frem the 
Court of Wards: but they seem to have 
taken advice on the question. 


On March 27,1906. Shankar Bakhsh 
wrote tothe Board of Revenue stating that 


he had quarrelled with his wife and with 


Ganga Bakhsh (his residuary legatee). He 
was desirous of marrying again and of 
making a new will, On May 30, 1906, 
he was informed that the will already exe- 
culed by him was, to use his own phrase, 
“somewhat illegal.” A number of letters 
followed. On June 8, 1906, he submit- 
ted for approval a fresh draft will of quite 
a different tenor. However, on July 13, 
1906, the Board of Revenue wrote objecting 
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to the proposed new will on the ground 
that it tended “to lower the infiuence or 
‘respectability of the family in public esti- 
mation,” and on other grounds, and adding 
the following statement:—“I am to say that 
the Court of Wards withholds its consent to 
the will as at present drafted by the 
ward as well as to the will already 
executed by Thakur Shankar Bakhsh Singh.” 
This statement may not unfairly be contrast- 
ed with the letter writien on June 8, 
194, in referenze to the protest by the 
wife of Shankar Bakhsh. 

The subsequent events may be shortly 
stated. 

On November 2], 1906, Shankar Bakhsh 
wished to make % will in favour of 
Christian misSionaries and presented a 
draf thereof tcgether with two peti- 
ticns, but on January 10, 1907, the 
draft was rejected and Shankar Bakhsh 
was informed of such rejection. He did 
nothing afterwards and appears to have 
regarded his will, dated July 28, 1904, as 
his valid last will and testament. 

He died on July 29, 1922, at Sitapur, 
and the appellants as Jegatees under the 
will, dated July 28, 1904, or as legal re- 
presentatives of Chaudhari Ganga Bakhsh 
Singh ‘who died intestate on October 
19, 1929), applied on October 27,1930, to 
the Chief Court for letters of administration 
with a copy of the will annexed, of the 
estate of Shankar Bakhsh, deceased. 

On January 9, 1931, Musammat Raj 
Rani, the widow of Shankar Bakhsh, who 
had entered a caveat on December 23, 
1930, and her daughter, Musammat Bin- 
deshuri, filed their written objections. They 
claimed the entire property by virtue 
of the will dated June 19, 1901, and 
challenged the said will dated July 28, 
1904, on Various grounds, as above stated. 
After an elaborate trial before Kisch, J. 
the various issues were determined in 
favour of the appellants, including thatas 
regards consent which alone their Lordships 
have been dealing with. A decree was 
passed granting letters of administration to 
the appellants with the will annexed. 

Their Lordships are of opinion that the 
question in effect to be decided can now 
be stated in a narrow and precise form. 
Was Mr. Dunne, the Special Manager, autho- 
rised by the letter of May 25, 1904, to 
convey to Shankar Bakhsh the consent 
of the Court of Wards to his disposal of 
his property by will in accordance with the 
draft will already submitted by him, but 
altered in the way proposed by bis letter 
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of April 27, 1904? The  altergative 
view is that he was authorised only to convey 
the information that the Court cf Wards 
would in the future consent to such a 
disposition, presumably if afurther draft 
were submitted. In answering this ques- 
tion ib is desirable to bear in mind 
certain considerations — First, s. 34 
relates to the competence of the ward to dis- 
pose of his property. Itis a section in 
derogation of the ward's ordinary rights, 
and the power of the Court of Wards to 
withhold their consent is clearly defined 
in the first proviso. Secondly, the normal 
course contemplated by the terms of the 
section is that the consent will he given 
before the will is executed and may be 
given either toa draft submitted orin more 
geueral terms to a specific disposition of 
the ward's property. This is not to say 
that a subsequent consent would not be 
effective [asis now provided by the United 
Provinces Court of Wards Act (IV of 1912) 
s. 37], but that the words of the section 
point more appropriately to an antecedent 
consent being given to a disposition not 
yet effected. It may be observed that a 
prior consent is clearly intended when the 
consent is being given to make an adop- 
tion under sub-el. (b). Thirdly, com- 
petence being taken away fromthe ward 
to the extent mentioned in the section, 
itis restored by a consent subject to any 
qualifications mentioned in the consent. 
It is therefore impossible for the Court of 
Wards having given its consent and the 
consent hiving been acted upon according 
to its terms, to withdraw its consent ata 
subsequent date so as toiavalidate ex post 
facto the competency ofthe ward. Fourth- 
ly, under the section no formality is requisite 
to a consent under (b) or (c) and the 
consent as regards (b) and (c) may be either 
verbal or in writing. [It is otherwise 
enacted as regards sub-s. (a) |. 
Fifthly, it may be pointed out that the sec- 
tion does not prevent the ward from revok- 
ing or cancelling a previous will, since such 
an act is not a dispostion of property by him. 
Their Lordships must express their regret 
that this was not pointed out to the ward 
when he became dissatisfied with the will 
of July 28, 1904. 

What then was the authority conferred 
by the letter of May 25, 1904? The words 
relied on by the respondents are “the 
Court of Wards will not withhold its con- 
sent” to a will in certain terms, a sentence 
which it is suggested contains a verb in the 
future tense and refers to a future effective 
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consent. Their Lordships after carefully 
weighing the arguments are unable to take 
this view. The future tense, in the context 
in which itis found, may naturally be ex- 
plained by the circumstance that the consent 
refers toa future event, namely, the execu- 
tion ofa will. The point may be illustrated 
by supposing that the consent required was 
a consent under sub-cl. (b) to adopt a 
son. If, after examination of all the relevant 
facts, the Court of Wards wrote to the effect 
that “in the circumstances they will not 
withhold their consent to the proposed adop- 
tion,” it would be difficult to contend that 
any further consent was necessary ; 
and the position would be at least as 
clear if the Court of Wards wrote to one of 
its officers instructing him to inform 
the ward that “the Court of Wards in the 
circumstances will not withhold its consent 
to the proposed adoption.” 

The view their Lordships have taken is 
supporied by the letters written by Mr. 
Dunne and Mr. Partridge (the Deputy 
Commissioner) as well as by the unam- 
biguous letter of June &, 1904, wri'ten by 
the Secretary of the Board of Revenue to 
the Commissioner, Lucknow Division. In- 
deed no one concerned in the matter 
seems to have doubted that an effective 
consent to the will had been given until 
July, 1906, perhaps not even then, for 
there is no suggestion that Mr. Dunne or 
Mr. Partridge had exceeded his authority. 

In the result their Lordships must agree 
with the careful and able judgment of 
Mr. Justice Kisch and they are unable 
to agree with the opinions expressed by 
the learned Judges of the Chief Court of 
Oudb on appeal. In particular they think 
the view that the Court of Wards could 
withdraw its consent after the will had 
been executed pursuant t9 a consent is 
unsound, nor do they think that what 
took place in 1905 can properly be taken 
as qualifying the legal effec’ of the events 
prior to the execution of the will in July 
1904. The result may be unfortunate, but 
that is a Circumstance which their Lord- 
ships are not entitled to take into con- 
gideration in this case. l 

Their Lordships think it proper to add 
that the only effect of their decision is 
that letters of adminisiration with a copy 
of the will annexed must be granted as 
prayed, but this will not in any way 
prejudice any proceedinga against any of 
the beneficiaries which may be open to 
the respondents or any of them. 

‘for the reasons above stated their Lord- 
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ships are of opinion that the appeal 
should be allowed with cosis heie and 
below and the decree of the trial Judge 
restored. They will humbly advise His 
Majesty accordingly. 

D. Appeal allowed. 

Solicitors for the Appellan's:— Messrs. 
Francis & Harker. 

Solicilors for the Respondents:— Messrs. 
Barrow Rogers & Nevill. 


et mie SO mere 


MADRAS HIGH COURT 
Civil Appeal No. 225 of 1931 
May 6, 1936 
Brasuey, C. J. AND GENTLE, J 
DODLA RAMI REDDI“snp OTHERS 
—APPRLLANTS 
versu 
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AND ANUTHER—REsP NDENTS 

Specific Relief Act (I of 1877), s. 22—Discretion 
of Court under, to refuse specific performance — 
Delay causing hardship—Relief, if can be refused— 
Evidence Act (I of 1872), s. 92, proviso 3—Oral 
agreement pleaded directly contrary to contract— 
Admissibility. 

Under s. 22, Specific Relief Act, the Court may 
exercise its discretion and not decree specific per- 
formence where the circumstances under which the 
contract is made are such as to givethe plaintiff an 
unfair advantage over the defendant. Mere delay 
itself is no ground for refusing relief but when it 
raises the presumption of an abandonment of the 
plaintiff's claim or has caused a hardship to the 
opposite party or something to his prejudice, Courts 
are entitled to exercise their discretion and refuse 
the relief prayed for. 

If the oral agreement pleaded is directly con- 
tradictory to the termsof the contract itself which 
has been reduced to writing and does not form a 
condition precedent to the attaching of any obliga- 
tion under the contract, it is not admissible in 
evidence. Oonsequently, where the contract is to 
execute adeed of release “ whenever desired by 
you” and not “whenever desired by you after the 
mortgage has been discharged “, the executant can- 
not subsequently set up an oral agreement that the 
release deed was to be given only when the entire 
mortgage-debt wag discharged as it does not come 
within proviso 3 to s. 92, Evidence Act, and hence 
not admissible in evidence. 

C. A. against the decree of the Sub- 
Judge, Nellore, in O. 5. No. 45 of 1930. 

Mr. Ch. Raghava Rao, for the Appel- 
lants. 

Mr. K. Kuppuswamy, for 
dents. 

Beasley, C. J.—This is an appeal by the 
plaintitf against the judgment of the prin- 
cipal Subordinate Judge of Nellore dismiss- 
ing his suit. His claim in the suit was 
to compel the defendant to execute and 
register at his (the plaintiff's) cost a 
release deed in respect of the suit lands 
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releasing the same from a mortgage in 
the defendant's favour dated September 14, 
1920. ‘This mortgage was executed by one 
Kali Cketty Narayana Reddy. The lands 
comprised in this mortgage and other prop- 
erties were sold in Court auction cn 
December 3, 1924, and were purchased by 
the plaintiff subject to the defendant's 
mortgage. The plaintiff's case was that 
he entered into agreements of sale with 
third parties with respect of some of the 
lands to the knowledge and with the con- 
sent of the defendant who agreed that the 
plaintiff should pay him the prices stipu- 
lated under the agreements of sale and to 
release from his mortgage the lands agreed 
to be sold. -Accordtngly amounts paid by 
purchasers wet? duly paid to the defen- 
dant on February 17, 1926, November 15, 
1926, and February 14, 1927, and at the 
same lime under Exs. A-1, A-2 and A-3 he 
acknowledged the receipt of the money and 
agreed to execute a release deed in respect 
of the properties sold whenever the plain- 
tiff required. By the date cf Ex. A-3,+. ¢., 
February 14, 1927, sums aggregating to 
Rs. 6,000 of which Rs. 1,500 was by a 
promissory note the remainder being cash, 
had been paid. The plaintiff, however, 
did not call upon the defendant to execute 
the relezse deed in respect of the properties 
sold for nearly three years. Then he filed 
the suit under appeal. The defendant set 
up the defence that there was an oral 
agreement that the release deed was only 
to be given when the entire mortgage debt 
had been discharged and that whenever 
thereafter the plaintiff called upon him to 
execute the release deed he was under an 
obligation to do so but not before. It is 
clear that Exs. A-1 and A-2 which are 
unregistered cannot be admitted in evidence 
at all and that only Ex. A-3 is admissible. 
That document, however, refers to the 
previous transactions of February 17, 1926, 
(hx. A-1) and November 15, 1926, (Ex. A-2). 
In Ex. A-3 which acknowledges tke receipt 
of Rs. 600 for the sale of certain prop- 
erty comprised in the mortgage, it is 
stated by the defendant: 

“I shall execute at your cost a deed of relinquish- 


ment of right in your favour whenever desired by 
you and get the same registered," . 


and after referring to Exs. Al and A-?, 
he states: 

“Therefore, I shall whenever desired by you and 
ai your cost, execute in the same manner a deed 
of relinguishment of iight in your favour, even 
in respect of those lands mentioned in that docu- 
ment and get it registered.” 


It is clear that the oral arrangement set 
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up by: the defendant cannot be admitted 
under s. 92, Evidence Act, unless it isa 
separate oral agreement constituting a con- 
dition precedent to the attaching of any 
obligation under the contract It is con- 
tended that it is such an oral agreement 
and, therefore, comes under proviso (3) to 
s. 92. In our view, that contenticn must 
fail. The contract is to execute a deed of 
release “whenever desired by you” and 
not “whenever desired by you after the 
mortgage has been discharged." The oral 
agreement pleaded is directly c-ntradictory 
to the terms of the contrect ilself. Had 
the case rested there, then the plaintiff 
would have been entitled to succeed; but 
under s. 22, Specific Relief Act, the Court 
may exercise its discretion and not decree 
specific performance where the circum- 
stances under which the contract is made 
are such as to give the plaintiff an unfair 
advantage over the defendant. The learned 
Subordinate Judge was of the opinion that 
the discretionary relief snould be re- 
fused to the plaintiff on that ground and 
also because of the delay by the plaintiff 
in enforcing his claim. Mere delay itself 
is no ground for refusing relief but when 
it raises the presumption of an abandon- 
ment of the plaintiff's claim or has caused 
a hardship to the opposite party or some- 
thing to his prejudice, Courts are entitled 
to exercise their discretion and refuse the 
relief prayed. In this case we are not 
concerned merely with the question of delay 
though on this point it is worthy of-ramark 
that the alleged purchasers of the property 
apparently took no steps to get trom the 
plaintiff releases ôf the properties they had 
purchased from the mortgagee until ae- 
cording to the plaint.ff himself just before 
he filed the suit which he says was filed 
owing to the pressure of his vendees. It 
is strange also that, if the plaintiff be- 
lieved that he had the right to call upon 
the defendant to execute release deeds in 
respect of the properties sold piecemeal, 
he took no steps until just before the ex- 
piration of the period of limitation to en- 
force his right. There is something else; 
this is an unusual contract and the mort- 
gagee agrees to the sale of the security, the 
mortgaged property, piecemeal instead of at 
one time: and the reason for this is, we 
think, quite apparent from an important 
exhibit in the case, namely Ex. 1, and 
the plaintiff's cwn evidence at the trial. 
Exhibit 1 is dated December 4, 1924, and 
is written by the plaintiff to the defendant. 
It states the purchase by the plaintiff of 
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the mortgaged properties in Court auction 
and fixes the amount of principal and in- 
ierest due to the defendant on that date 
from the mortgagor Narayana Reddi at 
Rs, 12,100 and says that Rs. 1,100 had 
already been wholeheartedly waived by the 
defendant leaving Ks. 11,000 due by 
Narayana Reddi to him. The plaintiff 
says that he purchased the properties in 
auction subject to this debt and says: 

“I£ I should pay to you in full the said amount 
of principal and interest by March 31, 1925, either 
in instalments from this date or in one lump sum, you 
should forthwith cancel that document duly and 
hand it over to me, If I should pay you a sum 
of Rs, 6,000 by the said date March 31, 1925, you 
Should grant me further time till March 31, 1926, 
for the payment of.the balance, and if I should 
fail to pay it as aforesaid, you shall be entitled to 
recover on the liability of the mortgaged properties 
the whole of the amount of principal and interest 
without reference to the amount waived by you, and 
I shall raise no objection to it." . 

Tne plaintitf, therefore, undertook per- 
sonally to discharge the mortgage and 
was given a remission of Rs. 1,100 provided 
he paid the money by March $1, 1925, 
or if he paid an instalment of Rs. 6,000 
he was to have another years time in 
which to pay. It is common ground that 
he did not pay; and, therefore, Ex. 1 was 
no longer operative in his favour. It is 
clear instead that an arrangement was 
come to between the plaintiti and the 
defendant whereby the plaintiff undertook 
to discharge the mortgage amount by in- 
stalments. ‘The plaintiff himself set up 
an oral arrangement and since in our view 
this does not contradict the contract set 
out in Ex. A-3 and is quite consistent with 
the plaintiit’s case in the» plaint, ib is ad- 
missible in evidence. Speaking of Ex. 1 
he says in his evidence: 

“So the documént stood cancelled and the right 
to claim remission was lost. I sold some of the 
hypotheca subsequently and I paid Rs, 4,000, 
ks. 2,500 aud Rs. 1,500 by pro-note. The promise 
by defendant at that time was that he should 
release the properties sold from mortgage. Some- 
where about September i925, 4. e, 6 months after 
breach of the agreement Ex. J, 1 and defendant 
entered into an agreement that I should go ou 
selling the hypotheca in parts and pay the uefend- 
dant the price fetched and he should receive such 
amounts and execute release for the property sold. 
It was in pursuance of that agreement l sold in 
1926 for Rs. 4,000.” 


Ít seems reasonably plain to us that the 
agreement was that the entire morigaged 
property should be sold in paris as suon 
us possibie and the defendant paid the 
price fetched wih the object of discharg- 
ing the mortgage debt. Tıme had already 
been given wo the plaintitt fur payment 
and it is obvious that within that time 
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the whole of the mortgage amount was 
to be paid. It is likely that in the cir- 
cumstances the defendant would be willing 
that these piecemeal sales should be spread 
over a long interval? We think it is 
obvious that this cannot be so. Tne plain- 
tiff sold only three of the mortgaged pro- 
perties and did nothing thereafter and 
when he filed the suit nearly three years 
after Ex. A-3, no other properties at all 
had been sold. Whilst asking the Court 
to bind down the defendant to his part of 
the contract, i. e., release the properties 
from the mortgage as and when sold, the 
plaintiff thinks it fair that he should be 
released from what in our view clearly 
was an obligation undertaken by him, 2. e, 
speedy discharge of the merigige by this 
method. Wedonot agree and think that 
it would be wholly inequitable under the 
circumstances to grant the relief claimed 
in the suit. The appeal will accordingly 
be dismissed with costs. 


AAN. Appeal dismissed: 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeals Nos. 168-33, 169-34 and 
170-35 of 1936 
February 10, 1937 
MIDDLETON, J. O. AND 
MIR AHMAD, A. J.C. 
OFFICIAL REOBIVER, DERA ISMAIL 
KHAN—APPELLANT 
VE TSUS 
ABDULLA KHAN—InsoLvent— 
RESPONDENT. 

Punjab Alienation of Lani Act (XIII of 1900), 8. 16 
—Hxemption under—Provincial Insolvency Act (V 
of 1920), s. 28(5)—Land of agriculturist who be- 
comes insolvent—Whether vests in Receiver— Receiver, 
if can sell or lease it. 

Section 16, Punjab Alienation of Land Act, makes 
the land of an agriculturist exempt from attachment 
and sale, and cl. (5), s. 28, [Insolvency Act, therefore, 
takes it out of the category of the property which 
vests in the Receiver, Consequently the land of an 
agriculturist does not vest ın the Receiver on his 
becoming insolvent and the Receiver cannot sell or 
lease his landed properiy. Bahadur Khan v. Official 
Hee (1) and Jethanand v., Khuda Bakhsh (2), 
relied on, 


CG. A. from an order of the District Judge, 
Derajat, dated July 6, 1936. 


Mr. Diwan Chand for R. B. Beliram, for 
the Appellant, 

Sheikh Allah Bakhsh, for the Rese 
pondents. l 
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Mir Ahmad, A. J. C.—The Official 
Receiver, Dera Ismail Khan, proposed to 
give on lease lands belonging to Abdulla 
Khan, Hayat Khan and Sheikh Haynawaz, 
insolvents, They presented petitions to the 
Insolvency Judge, D. I. Khan, praying that 
the Official Receiver should be directed not 
to lease the lands belonging to them be- 
cause those lands did not vest in him. The 
Insolvency Judge agreed that the ianded 
property did not vest in the Official Re- 
Geiver and he could not, therefure, tem- 
porarily alienate’ it. He directed the 
Receiver accordingly. Appeals were prefer- 
red by the Official Receiver to the District 
Judge at D. I. Khan who upheld the view 
of the Insolvency Jadge. The Official Re- 
deiver has presented three further appeals 
to this Court against the order of the Dis- 
trict Judge and this judgment will cover 
all three cases. Section 16, Punjab Aliena- 
tion of Land Act, lays down as follows: 

“No land belonging to a member of an agricultu- 
ral tribe shall be sold in execution of any decree 
or order of any Oivil or Revenue Court, whether 


made before or after the commencement of this 
Act.” 


It is admitted before us that the insol- 
vents are members of an agricultural tribe. 
It follows that their lands cannot be sold 
in execution of any decree or order of any 
Civil or Revenue Court. Section 28, Pro- 
vincal Insolvency Act, directs that on the 


making of an order of adjudication the 


whole of the property of the insolvent 
Bhall vest in the Court or in the Receiver 
as hereinafter provided, and shall become 
divisible among the creditors. Clause (5) of 
this secticn runs thus: 

“The property of the insolvent for the purposes 
of this section shall not include any property not 
being books of account) which is exempted by the 
Civil Procedure Code of 1908, or by any other 
enactment for the time being in force from lability 
to attachment and sale in execution of a decree.” 


In Bahadur Khan v. Official Receiver 
(1) a Bench ofthis Court has held that 
land belonging to a member of 
an agricultural tribe is within the purvisw 
of cl. (5), s. 28, Provincial Insolvency 
Act, and does not vest in the Receiver for 
purposes of sale. It has also been held by 
a Bench of this Court in a case reported as 
Jethanand v. Khuda Bakhsh (2) that the 
power to grant temporary alienation under 
s. öl, Civil Procedure Oode, is derived 


(1) AI R 1936 Fesh, 109; 2J R 26, 
ae AIR 1936 Pesh, 90; 161 Ind, Cas, 628; 8 R Pesh, 
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from the power of sale, and if the power 
of sale is taken away by the Legislature, 
ull powers derived therefrom are similarly 
taken away. Tne Bench, therefore, declared 
that the land of an agriculturisi could not 
be leased in execution of a money decree. 

Now it is obvious that land belonging 
to an agriculturist does not vest in the 
Receiver if the said agriculturist becomes 
insolvent. Section 16, Punjab Alienation 
of Land Act, makes it exempt from attach- 
ment and sale, and cl. (5), s. 28, Insol- 
vency Act, therefore, takes it out of the 
category of the property which vests in 
the Receiver, It does not require argument 
to show that the Receiver cannot deal with 
the property which does not vestin him 
and he cannot, therefore, sell or lease it. 
It was on the basis of this reasoning that 
the Bench of this Court had held in 
Bahadur Khan v. Official Receiver (1) 
tbat a Receiver could not sell landed pro- 
perty of an insolvent who was an agricultu- 
rist and the argument applies mutatis 
mutandis to the leasing of such property by 
the Receiver. For the reasons given above 
we hold that the view of the lower Courts 
was correct and dismiss the appeals with 
costs. Pleader's fee Rs. 15 in each repre- 
sented case. 


N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 1356 and 1357 
- of 1934 
November 25, 1936 
Nramat U LLAH, Jd. 
NITANAND— PLAINTIFF —APPELLANT 
VETSUS 
ROOP NARAIN AND OTHERS-—DEFENDAaNTS— 


RESPONDENTS 

Agra Tenancy Act III of 1926), Sch. II No. 10 
—Suit for profits—Set-off—Prior settlement of 
account between partiesin respect of transactions 
other than profits—Agreement to set-off sum due 
from plaintiff towards his share of profits—Court, 
if can recognise 1t—Whether can allow it in suit 
for profits by platntiff—Plea of set-off, nature of. 

There is a clear distinction between a case in 
which a Court is called upon to allow a set-off and 
a case in which it is merely asked to recognize a 
set-off already made by the parties themselves. The 
latter case is not prohibited by No. 10, Sch. lI, Agra 
Tenancy Act. 

Where between the parties to the suit, there wag 
a settlement of account in respect of certain 
transactions other than profits in respect of mahal 
aod it was found that certain sum was due pays 
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able by the plaintiff to the defendant but it was 
agreed® then that the sum should be set-off against 
the share of profits due by the defendant to the 
plaintiff : s 

Held, in the suit brought by the plaintiff for his 
share of profits, that the Court could allow the 
set-off as agreed on settlement between the parties. 
The settlement of accounts amounted to payment in 
anticipation of settlement of profits and that the 
plea of set-off was in effect only a plea of re-pay- 
ment by the defendants. 


S.C. A. from the decision of the District 
Judge, Bareilly, dated July 26, 1934. 

Mr. K. N. Laghate, for the Appellant. 

Mr. L. N. Gupte, for the Respondents. 


Judgment.—This appeal arises from a 
suit for, profits for 1335 Fasli. The plain- 
tiff-appellant is the uncle of .the defen- 
dants. The latter’s father, Parma Nand, 
who was the own brother of the plaintiff, 
admittedly made collections in 133. Fasli, 
though the plaintiff was the lambardar. 
The defendants pleaded payment. At the 
trial they produced a memorandum of 
account, alleged to have been written by 
the plaintiff, and showing that on August 
20, 1928, there was a settlement of 
account between the two brothers, not in 
respect of the mahal, but in respect of 
other transactions, in which the two were 
interested. According to that memoran- 
dum of account a sum of Rs. 361 was 
found due from the plaintiff to the father 
of the defendsnts. The plaintiff denied 
the genuineness of the memorandum of 
account, but both the lower Courts have 
held it to be genuine. They have also 
believed the evidence of one of the defen- 
dants to the effect that the two brothers 
had settled the accounts between them- 
selves and it was found that Rs. 361 was 
due from the plaintiff to the father of the 
defendants. The two brothers are said 
to have agreed that the sum of Rs. 361 
should be appropriated by the plaintiff as 
whole or part of the profits of his share 
for 1335 Fasli and that the sime would 
be set-off in the settlement of accounts for 
profits of that year. Both the Couris 
below have accepted the truth of this 
allegation: and dismissed the 
claim in view of the fact that the profits 
of his share for 1335 Fasli did not exceed 
the sum of Rs. 361. In second appeal it 
is contended that no set-off is permissible 
in a suit for profits under the’ Tenancy 
Act. Reliance is placed on No. 10 of 
Sch. II, Agra. Tenancy Act, which provides 
that : 

“No set-off shall he allowed in any suit unde, 
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plaintiff's - 
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tkis -Act except a sum due to the defendant under 


an unsatisfied decree under this Act or under any 
enactment hereby repealed.” 


It is argued that the sum of Rs. 361 
was. arrived at, on the showing of the 
defendants themselves, on asettlement of 
account relating to other transactions and 
that the defendants are seeking a set-off 
in respect of that amount against the 
profits claimed by the plaintiff. Ido not 
think that the lower Courts have allowed 
any set-off Their finding is that on 
August 20, 1928, which corresponds to 1336 
Fasli, a sum of Rs. 361 was found due to 
the defendants’ father from the plaintiff 
and that the ‘two brothers agreed that 
that sum would be “set-off against the 
plaintiffs share of profits Tor 1335 Fasli. 
It ig not a case in which the Court itself 
is allowing a set-off, which is forbidden 
by the rule to which reference has already 
been made. The Court is merely giving 
effect to aset-off already agreed on by 
the parties. There is a clear distinction 
between a case in which a Court is called 
upon to allow a set-off and a case in 
which it is merely asked to recognize a 
set-off already made by the parties them- 
selves. The latter case is not prohibited 
by No. 10, Sch. II, Agra Tenancy Act. 

The question can be looked at from 
another standpoint also. The defence, in 
substance, amounts to a plea of ptyment. 
The settlement of account between the 
plaintiff and the defendants’ father, made 
on August 20, 1928, coupled with the 
agreement already mentioned, amounts to 
payment in anticipation of settlement of 
account for profits. In this view, the 
Plaintiff should be deemed to have received 
the whole or part of his share of the 
profits for 1335 Fasli according as the 
profits turn out to be less or more than 
Rs. 361. I am satisfied that the lower 
Courts have not allowed any set-off in 
contravention of No 10, Sch. IL, Tenancy 
Act. The result is that the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 386 of 1934 
December 14, 1936 
Hareigs AND RAOHUHPAL SINGA, JJ. 
PUNJAB SUGAR MILLS Co., LTp.— 
PLainTIpR--APPELLANT 
VETSUS 
LAKSHMAN PRASAD AND OTHERS 


— DereNnDANTs—RESPONDENTS 

Hindu Law -Widow— Agreement with co-sharers 
that he would remain in exclusive possession of her 
portion of land—Reversioners, whether can object to 
at—-Co-sharer--Hxclusive possession by one-—No ob- 
jection by others - Others, tf entitled to realise in- 
come from land to extent of thetr respective shares— 
Compensation, at time of partition—-Trusis Act (ITI of 
1882), s. 90 —Two anna co-sharer also mortgagee with 
possession of rest—Tenants ejected and land culti- 
vated by himself—Acquisigion of sir and khudkasht 
right, when Agra Tenancy Act came into force— 
Subsequent mortgage’ of fourteen anna share to 
another—Subsequent mortgagee redeeming first mort- 
gage—Whether entitled to joint possession of sir and 
khudkasht, 

A Hindu widow in possession of her husband's 
share is fully competent to enter into an agreement 
under which some of the co-sharers would remain 
in exclusive possession of certain plots. -This is 
her act in the course of the management of the 
estate and cannot be objected to by the persons 
succeeding to her husband's estate after her death 
as reversioners. The rights of the ieversioners 
are not in any manner aftected because at the time 
of partition, ıt will be open fo them to get other 
lands by way of compensation, [p. 22, col. 1.| 

If one of the co-sharers takes exclusive possession 
over a piece of land ina village without the consent 
of the other co-sharers, it is open to them to take 
immediate stepsfor assertion of their rights. If, 
however, they allow aco-sharer to take possession 
exclusively over a plot and raise no objection what- 
soever for a number of years, it ia not open to them 
to ask that a decree should be given to them en- 
titling them to make realization to the extent of 
their respective shares in the plot. When, however, 
accounts are taken between the co-sharers, the rent 
of the land held by a co-sharer exclusively will be 
taken into account. A co-sharer may take posses- 
sion over a plot and if no objection is taken by the 
other co-sharers, then at the time of partition the 
other co-sharers will be given other lands in the 
village by way of compensation. Ifthe co-sharer is 
in possession with the consent of all the co-sharers, 
the case is much stronger. [p. 22, col. 1; p. 23, col. 1.] 


A two anna co-sharer who had taken the 
mortgage with possession of the remaininy fourteen 
annas share ejected, according tothe terms cf the 
deed, tae tenants from certain plots and cultivated 
them himself, Strand khudkasht 1ighis in those 
plots were afterwards acquired by him, when the 
Agra Tenancy Act, came into force. The fourteen 
annas share was subsequently mortgaged to another 
person who redeemed the pievious mortgage and 
claimed joint possession of the sir and kaudkasht 
along with other plots : 

Hetd, thats. YU of the Trusts Act applied, The 
mortgagee in possession ejected tenants from the 
plots in question during the continuance of the 
mortgage. Whatever rights he got in the plots in 
question were obtained by him in his capavity as 
mortgages and as owner of atwo anua share and 
those rights were for the benefit of all the co-sharers 
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of the sixteen anna share in the village and the 
subsequent mortgagee was entitled to joint pesses- 


` gion. Raja Kishendatt Ram v, Raja Mumtaz Ali 


Khan (l)and Thakoor Hurdeo Bux v. Thakoor 
Jowahir Singh (2), referred to, Dhania Kuer v. Jat 
and Fazal Hussain v. Muhammad 
Kazim (5), distinguished. [p. 20, col. 1.) 

F. ©. A. from the decision of the Sub- 
Judge, Gorakhpur, dated May 26, 1934. 

Dr. K. N. Katju. Messrs. P. L. Banerji and 
Govind Das, for the Appellant. 

Messrs. Haribans Sahai, S. K Dar, San- 
kar Saran andsS. B. L. Gour, for the Res- 
pondents. 


Judgment.—This is a plaintiffs first 
appeal arising out cf a suit for possession 
and declaration. The plaintiff asked for 
the following reliefs: (a) A decree award- 
ing joint possession over the plots men- 
tioned in list (C) in this plaint, to the 
extent of a 14 annashare, may be passed 
in favour of ihe plaintiff against the 
defendants first party......... (bi. A decree 
may be passed in favour of the plaintiff 
against the defendants declaring that ths 
plaintiff is entitled to alize the teh-ba- 
zari dues of the market held on a part 
of the plots mentioned in the list (B) of 
this plaint situate in Mauza Ponharia, to 
the extent of a 14 anna share. The facts 
giving rise to this litigation between the 
parties can briefly be stated as follows: 
Upto year 1911, the entire Village Pon- 
hariya, tappa Matkopa, was held by a 
Thakur family, the pedigree of which is 
given in the plaint at p.13. This family 
is now represented by the defendants 
second set. 

The entire village was held by the mem- 
bers of this family as follows : (1) 5 anna 
4 pie share by Har Prasad Singh, (2) 
Ə anna 4 pie share by Bachan Singh, 
Guchan Singh and Sat Narain Singh in 
equal shares ; and (3) the remaining 5 anna 
4 pie share by Kishan Prasad Singh and 
Madho Prasad Singh in equal shares 
jointly. On July 6, 1912, Guchan Singh 
sold out cf his l anna 9 pie and odd share, 
l anna 3.pie and odd share to Harbans 
Prasad Tiwari and Trilok Nath Tiwari, 
the ancestors of the defendants first set. 
On November 1l, 1911, Kishan Prasad 
Singh sold his 2 anna and b pie share to 
Harbans Prasad ‘Tiwari and Trilok Nath 
Tiwari. lu this manner, as stated in the 
piaint, toe ancestors of the defendants 
first set became co-sharer in tue village 
to the extent of 3 anna 1l pie and l suis 
share. 

On July 6, 1912,. Quchan Singh hypoe 


Eb 


thecaled his remaining 6 pie share in 
the aforesaid village to Harbans Tiwari 
and Trilok Nath Tiwari. In respect ofthe 
{wo sales made by Guchan: Singh and 
Kishen Prasad Singh, as meationed above 
Bachan Singh fied two suits for preemp- 
tion and Madho Prasad Singh filed a suit 
for the cancellation of tke sale deed dated 
November 11, 1911. On April 5, 1913, 
Bachen Singh who had filed the pre-emp- 
tien suits, Madho Prasad Singh who had 
sued for the cancellation of one of the two 
sale deeds and Harbans Prasad Tiwari 
and Trilck Nath Tiwari entered into an 
agreement to settle their differences. 

‘The result of this agreement was: Har- 
bans Prasad Tiwari and Trilok Nath Tiwari 
became the owners of 2 anna share and 
the remaining 14 anna share remained 
With the-other co-sharers, viz., the mem- 
bers of the Thakur family. Under the 
agreement of April 5, 1913, all the cv- 
sharers with- the exception of Musammat 
Surajnath Kunwari, ‘widow of Babu Sat 
Narain Singh agreed that defendants 
Nos. 1 and 2, the owners of 2 anna 
share in the village, should hold posses- 
sion exclusively over tre plots mentioned 
in list (B) and keep them in their ex- 
clusive possession and construct a bazar 
over this land. The co-sharers of the 14 
anna share with the exception of Musam- 
mat Surajnath Kunwari, also executed 
a mortgage deed of their share in favour 
of Harbans Prasad Tiwari and Trilok Nath 
Tiwarifor a sum of Rs. 53,003-2-2. 

: It has already been pointed out that 
Musammat Surajnath Kunwari was not a 
party lo thisdeed of April 5, 1913. On 
September 18, 1914, Harbans Prasad Tiwari 
and Trilok Nath Tiwari got Musammat 
Surajnath Kunwari to execute three 
deeds, the result of which was that the 
predecessors ofthe defendants first set got 
possession aS mortgagees over the entire 
14 anna share and Musammat Surajnath 
Kunwari also agreed to their holding the 
plots mentioned in Jist (B) exclusively. 
On June 14, 1932, the defendants second 
setexecuted a possessory mortgage in favour 
of the plaintiff in respect of their 14 anna 
share. The plaintiff undertook to redeem the 
mortgages- created by most of the co- 
sharers on April 5, 1918, and also 
the mortgage created by Musammat Suraj- 
nath Kunwari on September 18, 1914. 
The plaintiff deposited the amount due in 
respect of both the mortgages to the 
mor'gages in Court under the provisions 
of s. 83, Transfer of Property Act. The 
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amount was accepted by the defendants 
first set and the two mortgages stood 
redeemed During the continuance of the 
mcrigage in fuvour of the defendants first 
set, the mortgagees ejected several tenants 
and began to cultivate the holdings them- 
selves. The plaintiff's complaint is that 
the defendanis do not allow them to get 
p ssession to the extent of a 14 anna 
share in these plots. These plots, accord- 
ing to the plaintiff, are men'icned in lists 
(C) and (E) attached to the plaint. 
The plaintiff asks for a* decree for joint 
possessicn in the plots mentioned in list 
(C) to the extent of a l4 anna share. 
As regards the land (21°9 acres) which had 
been given to Harbars Prasad Tiwari and 
Tri k Nath Tiwari, undey the agreement 
of April 5, 1918, for constructing a bazar 
thereon, the plaintiff in his plaint, claim- 
ed a. declaration that he was entitled.. to 
realize the teh-bagarz dues to the extent of 
a 14 anna share, l 
-The defence of the contesting defen- 
dants first- setis that during the continu- 
ance of their mortgage, they took eject- 
ment proceedings against a large number 
of tenants and ejected them and that they 
(the mortgagees) themselves began to 
cultivate these plots. It is pleaded that 
in view of the provision of s. 4, cl. (d) 
Agra Tenancy Act of 1923, the mortgagees 
acquired the rights of sir-holder over these 
plots which were in their occupation at 
the time when the Act came in force and 
therefore, they are entitled to hold them 
as their sir exclusively and the plaintiffs 
cannot sue for joint possession. It is 
alleged that the only remedy which the 
other co-sharers in the village have is to 
sue for partition and thereby obtain other 
lands by way of compensation in lieu of 
the sir plots as well as the khudkasht 
lands in possession of the mortgagees. The 
defendants pleaded that they ejected the 
tenants holding landin the village in their 
own right as owners of 2 anna share and 
not in their capacity as mortgagees in 
possession. As regards the land given’ to 
the predecessors of the defendants first set 
under the agreement of April 5, 1913, the 
defendants conterd that the plaintiff cannot 
got the teh bazart dues in respect of 
that land. 

The learned Civil Judge who heard the 
case accepted the contenlions raised by 
the defendanis and dismissed the suit, The 
plaintiff has now come up in appeal before 
this Court. The first important point for 
consideration and about which the parties- 
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are at dispute is covered by: Issue No. 4. 
Admittedly the contesting defendants first 
set are the owners of a 2 anna share in 
the village and the mortgagcors of the 
plaintiff are the owners of the remaining 
14 anna share. As already pointed out the 
14.anna share had been mortgaged to the 
defendants first set under the two deeds: 
one dated April 5, 1913, and the other 
dated September 18, 1914. Tne mort- 


gagors of this 14 anna share created a, 


fresh mortgage in favour of the plaintiff 
in 1932. The plaintiff got a mortgage in 
his favour in respect ofthe 14 anna share 
and then redeemed the prior mortgages 
executed by the owners of thel4 anna 
share. The plaintiff contends that during 
the possession gf the defendants first set 
as mortgagees they took ecjectment pro+ 
ceeding against a large number of tenants 
and ejected them “from their holdings. 
After that the mortgagees themselves 
brought these holdings under their own 
cultivation. These plots are specified in 
list (C) attached to the plaint. The plain- 
tiff asserts that in these plots,he as the 
representative of the 14 anna share, is 
entitled to possession to the extent of 
l4 annas. 

The defendants first set admit that 
during the continuance of iheir mortgage, 
they ejecteda number of tenants and after 
ejectment kept the holdings under their 
Own Cultivation. Some of the plots are now, 
recorded as their sir, while the others are 
recorded as their kKhudkasht. The defend- 
ants first set contest the right of the pla‘nt- 
iff to a share in these plots. The position 
stands thus. The defendants first set 
during the continuance of their mortgage 
ejected a large number of tenants, took 
posgession of the holdings and brought 
them under’ their own cultivation. In 1926 
the New Agra Tenancy Act came into force. 
‘In view of the provisions of s.4,cl. (d, cf 
this Act, the plots which the defendants first 
set had been cultivating at the time when 
the Act came in force, were recorded as their 
sir. The contention of the defendants first 
set is that by virtue of the provisions of 
S. $, cl. (d), the land which was in their 
-occupation and which was being cultivated 
by them at the time the Act came in furce; 
became their sir and that the mortgagcrs 
have no right in these plots andthe cnly 
remedy for them is to sue for partition and 
get other lands in compensation. It is 
further contended by the defendants that 
they cannot be ejected fromthe land which 
is chown as their khudkasht. It is suggested 
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that it should be presumed that.the defend- 
ants first set got sir rights in the plots from 
which the tenants had been ejected in their 
own rights as owners of a 2 anna shire and 
for the rown benefit and did not acquire 
these rights in their capacity as mort- 
gagees. 

After hearing arguments on both sides, we 
are of opinion that the contention of the 
defendants first set is not well founded. 
In this connection we may point out that 
the defendants tirst set as ownersof the 
2 anna share in the village could not eject 
any tenants. Tenanisin a village can only 
be ejected by the entire body of the co- 
sharers ‘and one of them alone cannot eject a 
tenant uoless authorized by all the co- 
sharers to doso. The contesting defend- 
ants were able to eject the tenants because 
they had under the terms of the mortgage- 
deed, been authorized to do sa: see 
cl. (d), para. 8 at page 77, which runs as 
follows: 

_ “The mortgagees shall have power to file suits 
for ejectment of tenants, enhancement of rent, 
arrears of rent and other suits in the Oivil and 
Revenue Courts, 4 e., the mortgagees and their heirs 
and representatives shall have all the powers to 
file suits and take proceedings. in the Revenue and, 
Civil Courts in respect of the mortgaged share 


which, we the executants let, 2nd and 3rd parties, 
have as owners.” f 

The plaintiff's case in respect of the point 
in issue is stated by him ın para. 15 of his 
plaint as follows: 

“During the pendeucy of the mortgage, the defend- 
ants first party as mortgagees, ‘supurdars and 
amanaidars' of the rights and property of the 
plaintiff brought the plots of land mentioned in 
lists (© and (e) under their cultivation. After 
redemption, the plaintiff along with the defendants 
first party, became entitled to get possession and 
occupation of the said plots to the extent of 
14 annas, as mortgagee The aforesaid plots are 
in the form ofan accretion andthe defendants first 
party, are not entitled to remain in exclusive posses- 
sion thereof.” 


It will be seen that the plaintiff claims 
rights in these plots on two grounds. - Tne 
first is that the rights wuich defendants 
first set had acquired in these plots, amount 
to an accretion and the second is that 
whatever rights they got in these plots as 
mortgagees during the continuance of the 
mortgage, they got them as trustee and 
those rights were acquired for the benetit 
of all the co-sharers in the village. We are 
of opinion that the plots cannot be treated 
as an accretion und, therefore, s. 03, 
Transfer of Property Act, isu t applicable. 
We are, however, clearly of opinion that the 
provisions cf s. 90, Trusts Act (Act II of 1832) 
ure applicable to the case before us, 
Secticn 90 enacts as follows; 
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“Where a tenant-for-life, co-owner mortgagee, or 
other qualified owner of any property, by availing 
himself of his position as sach gains an advantage 
-in derogation cf the rights of the other persons 
interested in the property, or where any such owner, 
as representing all persons interested in such 
property gains any advartage, he must hold, for 
the benefit of all persons so interested, the advantage 
so gained, but subject to re-payment by such 
persons of their due share of the expenses properly 
incurred, and to an indemnity by the same persons 
against liabilities properly contracted in gaining 
such advantage.” 

In the case before us the mortgagees in 

possession. ejected tenants from the plots 

“in question during the continuance of their 
mortgage. Whatever rights they got in the 
plots in question were cbtained by them in 
their capacity as mortgagees and as owners 
of a 2 anna share and those rights were for 
the benefit of all the co-sharers of the 
16 anna share in the village. In other 
words, the defendanis first set gained an 
advantage in their capacity as mortgagees. 
They cannot be permitted to doso having 
regard to the provisions of s- 90, Trusts Act, 
which clearly Jays down that: 
“Where a mortgagee by- availing himself of his 
position as such gains an advantage in derogation 
of the rights of the other persons interested im the 
property (other co-sharers), he must hold, for the 
benefit of all persons so interested, the advantage so 
gained......" 

If the mortgagees in their capacity as 
owners of a 2 anna share had attempted to 
eject any of the tenants in the village, their 
rights to do so could have been successfully 
resisted by otber co-sharers, viz. by the 
mortgagors owning the 14 anna share in the 
village. If the defendants first set had 
attempted to take possession over 2 
Particular plot without the permission of 
the mortgagors, the owners of a 14 anna 
share, the attempt could not have succeeded 
asthe morigagors could have objected to 
it successfully. The defendants first set 
succeeded in ejecting the tenants because 
they were, during the continuance of the 
mortgage, representing the entire brdy of 
the co-sLarers in the village. The case 
befcre us is nut cne in which a co-sharer is 
in peseession of a part of the ccmmon lads 
in the village without objecticns by the 
other co-sharers. Had that been the case, 
the remedy of other co-sharers was by way 
of paititicn. In partition, the cther co- 
sharers would be awarded cther lands by 
‘way of ccmpensation and, therefore, it could 
‘not be eaid that the possession cf one co- 
shaicr-over a plol was in dercgation of the 
rights of the other cu-charers. But the whole 
aspect cf ihe matter is changed where one 
co-sharer obtains a possessory mortgage and 
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then acis in derogation of the mortgagors. 
When defendants first set took a possessory 
mojtgage of the 14 anna share, they. 
accepted the position of a trusiee to the 
extent of the share morigaged to them. 
During the continuance of the mortgage, 
the mortgage:s cannot pessibly bs per- 
mitted to tike advantage of their position 
and to act in such a manner as to reduce the 
value of the mortgaged-property to the 
detriment of the mori gagore. 

In this- connection Raja Kishundatt Ram 
v. Raja Mumtaz Ali Khar (1) (criginal} and 
page 130 of re-published volume, may be 
referred. The mecrtgagor was a talukdar 
who mortgaged certain villages to the mort- 
gagee Inthe village éirt rights (a kind of 
under-proprietary right) ware exercised by 
birtias. When the mortgagee got pi ssession 
all that he could claim was the right to 
recover Tom the birtias the under- proprietary 
rent which the birtias paid to the talukdar 
mortgagor. During the continuance of the 
mortgage, the mortgagee purchased the 
rights of the birtias A dispute arose. 
between the mortgagor andthe mortgagee 
as regards the birtrights acquired by the 
mortgagee during his possession. The 
mortgagee claimed that he was entitled to 
hold tke birt rights which he had acquired 
and the cententicn was that ihese rights had 
been acquired for his own benefit. On the 
other hand, the mortgagor ccntended that 
he himself was entitled to the birt rights 
which the mortgagees had acquired. Their 
Lordships of the Privy Council in deciding 
the case made the following observations at 
pages 209 and 210* : 


“Again, had the mortgagor redeemed before these 
purchases, he would have resumed his position as 
talukdar, with the means of dealing on favourable 
terms with birtias who have proved to have been 
willing to part with their interests for very in- 
considerable sums, The mortgagee, taking advantage 
of his position of talukdar de facto, has so acquired 
the birts and allowed them to merge in the taluk. 
To allow him now to revive these birts for his own 
benefit, with the certainty of tenure and increased 
value which the regular settlement will give them, 
would obviously alter the position of the mort- 
gagor for the woise by reducing the redeemable 
estate protanto to a mere right to malikane, and 
possibly rendering the taluk no longer worth redemp- 
tion.” oe 
We are of (pinicn that these observaticns 
go against the ccutentiins put forwaid 
before us by the ccntesting defendants first 
set. He acquited certain rights which he 
eculd nect have pcssibly dene it he bad not 
been a mcrtgagee. He ncw wants to reduce 
tLe 1edeemable estate and thus diminish 


(1) 50198; 6 IA 145: 4 Sar. 17 (PO). 
~“*Pages of 5 O.—[Hd.] 
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its value toa considerable exient. As we 
have already pointed out, the defendants get 
possession cver the plois from which tbe 
tenants were ejected notin their capacity 
as Owne's of a 2 anna share in the village 
only but in their capacity of co-sharers of a 
2 anna sbare as well as the mortgageas of a 
14 anna share. Now if during the con- 
tinuance of the mortgage, their names were 
enlisted in revenue papers in respect of the 
plots as sir holders, the effect of this entry 
would be that not enly the defendants first 
set but also all the other co-sharers whom 
these defendants were representing as mort- 
gagees became sir hclders. The principle 
of the decision in Thakoor Hurdeo Bux v. 
Thakoor Jowahir Singh (2) and Hardeo 
Bux v. Jawahi? Singh (3) is applicable 
to the case before us. Learned 
Counsel for the defendants first sel, relied 
on Dhania Kuer v. Jai Jai Ram (4), 
That ruling has no application tothe case 
before us because the question which we 
have to decide in this case did not arise 
there at all. The person who had been 
recorded as sir holder in that case was 
not a mortgagee on behalf of the other 
co-sharers. Another case in which reliance 
was placed in Fazal Husain v. Muhammad 
Kazim (5). One of the points decided there 
was that: 

“Where a co-sharer plants a grove on common 
land without any objection by the other co-sharers, 
the grove should be considered to belong to the 
co-sharers who planted it but the site should be 
considered to be the property of allthe co-sharers 
and at the time of partition the claim ofthe other 
co-sharers can be adjusted by allowing to them 
land of the same quality in lieu of the grove land. 
The principle of s. 90, Trusts Act, has no applica- 
tion to such a case.” 

In that case the person planting the 
grove was not a mortgagee-in- possession 
and therefore it has no application to the 
cas? before us. There may be cases in 
which a co-sharer who is also a mortgagee 
in possession may be able to establish 
that a particular advantage obtained by 
him was for hisown benefit: but the case 
before us is not one of them. We are clearly 
of opinion that in this cage the defendants 
first set when they took ejectment pro- 
ceedings against tenants, did so on behalf 
of all the co-sharers of the village and if 


(2) 6 I A 161- 3 C 522; 1 Sar. 10 (P 0O). 

(3) 3 O 522; 41 A 178; 3 Suther. 427; 3 Ind. Jur 
337; 3 Sar. 704 (P 0). 

(4) (1934) A L J 1175; 151 Ind. Cas. 238; A I R 
eae, 823; LR15 A 423 Rev; 18 R D3ll; TR 

(5) (1934) A LJ 544: 150 Ind. Gus. Bl: AIR 1934 


All, 193; 56 A 582; 6R A 1027; 18 RD $74, LR 15 
A 465 Rev, 
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the names of the mortgagee alone were 
entered as sir holders, the benefit of the 
same would go to all the co-sharers in the 
village. The defendants first set owned 
only a 2 anna share and they got sir 
rights in scme of the plots in their fidu- 
ciary capacity, viz, the benefit of this 
entry in the revenue papers will go not 
only to the mortgagees in possession but 
also to the mortgagors. The same rule 
will be applicable to the case of land 
which is recorded in the name of the 
mortgagees as their khudkasht. The 
mortgagors, the owners ^f the 14 anna 
share, are entitled to a decree frr Joint 
possession in the plots specified in the 
list (C> attached to the plaint. 

As regards the second prayer of the 
plaintiff the position stands thus: The 
plaintiff in his plaint prayed that it be 
declared that he is entitled to realize the 
teh-bazart dues of the market held ona 
part of the plots mentioned in list (B) 


of the plaint to the extent of a 14 anna 


share. In this Court, however, this claim 
was modified and we were told by learned 
Counsel appearing for the plaintiff-appel- 
lant that the plaintiff confined his case to 
getting a declaration that he was entitled 
to teh-bazari dues of this land to the 
extent of one-ninth share. In connection 
with this relief, it is necessary to set forth 
here certain facts. The predecessors of 
the defendants first set had acquired more 
than a 2 anna share in this village. Two 
preemption suits and one suit to cancel 
one of the two sale deeds had been in- 
stituted by some of the co-sharers. There 
was a settlement between the co-sharers 
of the 14 anna share with the exception 
of Dulhan Surajnath Kunwari, and the pre- 
decessors of the defendants first set under 
which the above-mentioned suits were 
compromised. The defendants first set 
hecame the owner of a 2 anna share and ` 
the other co-sharers remained owners of 
the remaining 14 anna share in the village. 
To the deed of April 5, 1913, all the co- 
sharers in the village except Musammat 
Surajnath Kunwari were parties. They 
agreed between themselves that the pre- 
decessors of the defendants first set should 
remain in possession of 21°9 acres of land 
described in list (B). This land was given 
to them in their capacity as co-sharers of 
the 2anna share in the village. The deed 
is printed at p. 75 and onwards. Here it is 
necessary to bear in mind the stipulations 
contained in paras. 6 and 7. As we have 
pointed out, Musammat Surajnath Kun- 
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wari who was the widow of Sat. Narain 
Singh, one of the c.-sharers.in the 14 anna 
share, was not a party to this deed of 
April 5, 1913. The predecessors of the 
defendants first set got this lady to execute 
three deeds on September 18, 1914. One 
of them is printed at pp. 100 to 104. 
Under this deed. she mortgaged with pos- 
session i anna 3 pie and 1 suls share ont 
of her 1 anna 9 pie and 1 suls share io 
order to pay certain prior debts. 

_ As reg.rds the 29°] acres of land, she ese- 
cuted an agreement authorizing the defen- 
dants first set to keep possession over it 
and to construct a vazar thereon. The deed 
is in tlie form of a lease under which the 
defendants first set agreed to pay her Rs. 50 
as premium and Rs. 5 yearly as rent. She 
agreed, like the other co sharers, that in 
lieu of this. land she- will get cther lands 
at the time of partition. Another deed 
which she executed is a lease in respect 
of the 6 pie share which still remained 
with her. This is-printed at p. 43. Mu- 
sammat Surajnath Kunwari -died in 1921, 
Bachan Singh became entitled to the 
estate of Sat Narain Singh, tre husband of 
Musammat-. Surajnath Kunwari after her 
death. He along with the other co-sharers 
executed a mortgage deed in favour of the 
Plaintiff in 1932 under which the entire 
11 anna share including the share which 
was in possession of Musammat Surajnath 
Kunwari as a Hindu widow was mortgaged 
to the plaintiff. The plaintiff, in his plaint 
attacked the deed of agreement under 
which Musammat Surajnath Kunwari agreed 
to give exclusive possession over 21:9 acres 
of land. Musammat Surajnath Kunwari 
Gould have objected to the arrangement 
made by all the other co-sharers; but some- 
how or other she did not, and she also 
executed a deed under which she agreed to 
defendants first set holding this area of 21:9 
acres Of lund. ‘The question as to whether 
-or not the lease which she executed under 
which she agreed to this term is valid 
after ber life, dces not call for decision in 
this case. Itis enough tosay that a Hindu 
widow in possession of her husband's 
share is fully competent to enter into an 
agreement under which some of the co- 
sharers would remain in exclusive posses- 
sion of certain plots. This is her act in 
the course ot the management of the 
estate and cannot be objected to by the 
persons succeeding to her husband's estate 
after her death as his reversioners. The 
Tights of the reversioners are not in any 
manner affected because at the time of 
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partition, it will be open to them to get 
olher lands by way of compensation. We 
do not see any reason for allowing the 
plaintiff to upset an arrangement made by 
the widow during her possession. 

It is also to be borne in mind that the 
reversioners of the husband of Musammat 
Surajnath Kunwari themseives agreed that 
the defendants first set should remain in 
exclusive possession of the plots covering 
an area of 21°9 acres of land and their 
position is not in any ,manner improved 
by the death of the widow. Even if we 
assume that the agreement under which 
Musammat Surajnath Kunwari permitted 
tre defendants first set to have exclusive 
use of this 21'9 aeres of land is a per- 
petual lease and is not Dinding. on the 
reversioners after her death, the defendants 
first Set are nevertheless entitled to remain 
in pcssession of theland. The reversioners 
themselves were party to an agreement 
under which the defendants first set were 
given exclusive iigot in this land. They 
permitted the defendants first set to build 
constructions on the land. Mtusammat 
Surajnath Kunwari also entered into a 
similar agreement in 1914 witkout any 
objection from the reversioners of her 
husband. 

If aco-sharer in a village gets exclusiva 
possession over any plot without any objec- 
tion by the ather co-sharers, his pcssession 
will be maintuined. Such possession by 
one co-sharer does not put an end to the 
rights of the other co-sharers because at 
the time of partition, the other co-sharers 
will get other lands in compensation in 
lieu of their shares in the land over which 
one cu-sharer has got exclusive possession. 
The land remeins the property ofall the 
co-sharers but they cannot dispossess the 
cosharer who has taken the exclusive pos- 
session. Nor can they be permitted to 
obtain a decree declaring that they are 
entitled to the profits in that land. The 
remedies of the co-sharers are well known. 
If one of the co-sharers takes exclusive 
possession over a piece of land in a village 
without the consent of the other co-sharers, 
it is open to them to take immediate steps 
for assertion of their rights. If, however, 
they allow a co-sharer to take possession 
exclusively over a plot and raise no 
objection whatsoever for a number of years, 
it is not open to them to ask that a 
decree should be given to them entitling 
them to make realization to the extent of 
their respective shares in the plot. When, 
owever, acsounts are taken between the 
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co-sharers, the rent of the land held by 
a cosharer, exclusively will be taken into 
account. A co-sharer may take possession 
over a plot and if no objection is taken by 
the other co-sharers, then at the time of 
partition the other co-sharers will be given 
other lands in the village by way of com- 
pensation.. 

The case of the defendants first set here 
as regards their land is much stronger. 
Here they have been in possession of this 
21°9 acres of land with the consent of all the 
co-sharers and hence in a case like this it 
would not be right to grant a decree for 
declaration entitling the other co-sharers to 
obtain a share in the income of thé land. 
Musammat Surajnailf Kunwari, the widow 
of Sat Narain? Singh, agreed to this 
arrangement sometime after the death of 
her husband and similarly all the other co- 
sharers had also agreed to certain arrange- 
ment authorizing the defendants first set to 
keep possessicn over this 21:9 acres of land 
and to make censtructions thereon. The 
reversioner of Surajnath Kutwari was one 
of the perscns who agreed to this arrange- 
ment and he cannot now complain if the 
widow also entered into a similar arrange- 
ment. As we have already remarked, the 
- question as to whether a perpetual lease is 
binding on the reversioners after the death 
of the widow does not arise in this case. It 
is enough to say that defendants first set 
are in possession under en agreement made 
by all the co-sharers and, therefore, the 
plaintiff who represents the co-sharers of the 
14 anna share cannot be given a decree for 
declaration even to the extent of the share 
which was in possession of Musammat Suraj- 
nath Kunwari as a Hindu widow because 
there isan agreement between al] the co- 
sharers that at the time of partition the co- 
sharers of the 14 anna share will get other 
. lands in exchange in lieu of their shares in 
the Jand given to the defendants first set. 
For these reasons we hold that the plaintiff's 
suit must fail in respect cf his relief for a 
declaration. 

The defendants first set had pleaded that 
suit of the plaint ff for recovery of joint 
possession in the plots menticned in list (C) 
to the extent of 14 annas was barred by the 
rule of acquiescence and estoppel. The 
learned Judge of the Gourt below accepted 
this contention and decided Issue No. 3 
against the plaintiff. In our opinion he was 
wrong. Itis, however, not necessary to deal 
with this matier because before us learned 
Counsel appearing fcr the appellant aban- 
doned these pleas and could not support 
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the judgment of the learned Judge. In ou, 
opinion the suit of the plaintiff for join 
possession over the plots specified in list (C) 
is maintainable and the finding of the learn- 
ed Civil Judgecann»t be accepted and has 
not been supported before us. We may 
mention here that there was some contro- 
versy about the accuracy of lists (B) and (C) 
attached to the plaint. The matter, however, 
has been set at rest now. Both the parties 
made a joint application and asked us to 
amend the two lists. This has now been 
done and the decree which we are passing 
will be prepared with reference to the 
amended plaint. 

For the reasons given above, we allow this 
appeal, set aside the decree passed by the 
Court below and grant the plaintiff a decree 
for joint possession over the plots mentioned 
in list (O) (as amended under our order) 
attached to the plaint to the extent of a 
14 anna share. The plaintiff is further 
decreed mesne profits from the date of the 
suit till the date on which he gets joint pos- 
session over the plots mentioned in list (QO) 
tc the extent ofa 14 anna share. From the 
date of the suit till the date on which he 
gets possession, the mesne profits will be 
determined by the Court below and a final 
decree for the amount which may be found 
due will then be passed in his favour against 
the contesting defendants. The plaintiff's 
claim for relief (b) in respect of a_declar- 
ation of his rights to recover teh-bazari 
duesin the plots mentioned in list (B) is 
dismissed. No orders are necessary in 
respect of the relief about pendente lite and 
future interest specified in relief (d) because 
the mesne profits will include interest and 
the lower Court in determining the mesne 
profitsis competent to grant interest to tLe 
plaintiff. The parties will pay and receive 
costs in both the Courts according to success 
and failure. 


D. Appeal allowed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No 484 of 1933 
July 27, 1936 
STONE, Od. 
GANPAT RAOJI— APPELLANTS 
VETSUS 
ABDULJI AND OTHERS— RESPONDENTS 
Contract-~Liability— Mortgage purporting to be by 
his brothers—One alone signing—Liability of the 
other—Mortgage—Redemption—Stipulation in second 


mortgage of same property to same mortgagee that 
first mortgage not to be redeemed without redeeming 
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second—Validity of such condition—Usufructuary 
mortgage—Mortgagee in possession—Improvements by 
him—Whether entitled te compensation, in suit for 
redemption by mortgagor. 

A mortgage-deed purporting two 
brothers ofa joint family, but signed by one of them 
only, is binding on the executant at least to the 

extent of his share irrespective of the fact whether 
the executant as a manager intends to bind his 
other brother by it. But, if it is proved that it was 
agreed that the liability of the executant was con- 
ditional upon other signing it, it is not so, Rama- 
chandra v. Ruprao (3), Sankale v. Badridas (4) and 
Sethuram Sahib v, Vasanta Rao (5), referred to, 
Sivasami Chetty v. Sevugan Chetty (1) and Lateh v. 
Wedlake (2), distinguished. 

If a person executes two successive mortgages of 
his property in favour of another to secure separate 
debts a stipulation in the second mortgage that the 
mortgagor shall not be entitled to redeem the first 
mortgage unlesshe also paid the debt secured by 
the second mortgage is perfectly valid. The mort- 
gagee is entitled in such acase to resist redemp- 
tion of the first mortgage unless the second debt is 
discharged even if his right toenforce the second 
mortgage is barred by limitation. The rule, how- 
ever, does not apply when the mortgagees are dif- 
ferent. 

Where a mortgagee in possession under usu- 
fructuary mortgage, effects improvement in the 
property knowing full well that he was the mort- 
gagee and not owner, ina sait for redemption by 
the mortgagor, the mortgagee is not entitled to 
compensation for these improvements. 


to be by 


S. C. A. from the appellate decree of 
the Court of the District Judge, Nimar. 
dated August 28, 1953, in ©. A. No. 139 
of 1932 modifying the decree of the Court 
of the Sub-Judge, Second Class, Khandwa, 
dated September 20, 1932, in O. 8. No, 495 
of 1931. 

Messrs. M. R. Bobde and Y. K. Rajwade, 
for the Appellant. 

Mr. Abdul Razak Khan, for the Respond- 
ents. 

Judgment.—The facis of this case are 
exceedingly confused. Tie property in 
question has been the subject-macter of 
a variety of transactions, but the essence 
can be shortly stated. The suit is a 
redemption suit. The plaintiff is ‘he ap 
pellxnt and he appeals from a decision 
of the learned Appellate Judge who has 
come to the same conclusions as the learned 
trial Judge. The resnit of the litigation 
hitherto has been that the plaintiff has 
been given the relief he seeks (redemp- 
tion) but coupled with an obligation to 
pay a very large sum of money due under 
a second mortgage of the same property 
effected with the same mortgagees. 

The mortgage which the plaintiff is seek- 
ing to redeem is a first [Lossessory: mort- 
gage -he terms of which permit redemp- 
tion on payment of the capital sum bor- 
rowed which is Rs. 325. That mortgage 
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was effected in 1861 by the father of one 
Bhagwan. The father appears to have 
died some time before 1864, leaving tW 
song, one of whom was Bhagwan. [acl 
of these sons became entitled to a hala 
snare and in 1851, Bhagwan executed < 
mortgage bond for the sume property Ob» 
onerous terms. Such moitgage was only 
for Rs. 150; it was made with the same 
mortgagees. It purported in the recital 
of parties to be by Bhagwan and hie 
brother Bhan, but wagin fact signed by 
Bhagwan alone. The rate of interest was 
one per cent. compound and the smalki 
loan of Rs. 150 had increased to an im 
debtedness of merely 34 lakhs. Obviously 
if before being permitted to redeem the 
first mortgage the plainfiff, who derives 
title from Bhagwan, js required to pay 
off the amount due under the second mort- 
gage, his decree for redemption on such 
terms would be useless and that is the 
decree which he has obtained. 

The first point raised is that the second 
mortgage is not binding on the plaintiff 
or his predecessor-in-tille Bhagwan for 
the reasons indicated in Sivasami Chetty 
v. Sevugan Chetty (1). There it was held 
that if the parties intended that all the 
members of the family should execute a docu- 
ment and one only executed it, that one 
would not be bound and the family would 
not be bound. There the facts were that 
the managing member execnted the docu- 
ment upon the understanding that his 
two younger brothers would join in its 
execution. It thus fell within the ruling 
in Latch v. Wedlake (2). In that case it 
was heid that the mere fact that one of 
several parties has signed does not neces- 
sarily make him bound, for if he raises the 
defence that it was understood and agreed 
that his liability should be conditional 
upon others signing, the fact of such a 
conditicn having been agreed to was a 
material fact to be left toa jury. See also 
Ramchandra v. Ruprao (3). Here, as in 
the case reported in Sankcle v. Badridas 
(4), there is no evidence that there was 
any such condition. See also Sethuram 
Sahib v. Vasanta Rao (5). In my opinion, 
in these circumstances, the second mort- 
gage bond was binding on the executant 
plaintiffs prececessor-in-title. Itis of no 

1 £89:12 ML J 17. 
3 RA 1h Aa £859; 3P&D 499;9 LIQ B 


201: 52 R R 552. 
(3) 61 Ind, Cas 726; A I R 1921 Nag 60; 4N LJ 
270 


(4) 89 Ind, Cas. 977; A IR 1926 Nag 196. 
(5) 34 M 314; 12 Ind.-Cas. 499. - 
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importance whether Bhagwan as senior 
co-parcener and manager bound his brother; 


"the document at least bound Bhagwan’s 


half intereat to which ‘interest alone tke 
plaintiff has become entitled. 

Next it is said that even assuming that 
the plaintiff's predecess.r-in-title Bhagwan 
is bound by the second mortgage bond, 
still it does not impose upon him or upon 
the plaintiff the obligation to redeem the 
second morigage before he redeems the 
first mortgage. «That, in my opinion, de- 
pends upon the terms the dccuments, for, 
as is pointed out in Mulla’s Transfer of 
Property Act, 1933 edition, at p. 346; 

“Tf a person executes two successive mortgages of 
bis property in favor of another to secure reparate 
debts a stipulatéon in the second mortgage that the 
moitgagor shall not be entitled to redeem the first 
mortgage unless be also paid the debt secured by 
the second mortgage is perfectly valid. The mort- 
gagee is entitled in such a case to resist redemption 
of the first mortgage unless the second debt is 
discharged even if his right to enforce the second 
mortgage is barred by limitation. The rule, how- 


ever, does not apply when the mortgagees are 
different." 


For this proposition avery considerable 
number of cases are relied upon and I 
do not consider them because that pro- 
position ig accepted by Counsel for the 
plaintiff as a correct statement of the law, 
but he seeks to get out of it by saying 
that the facts here donot attract the pro- 


` position of law- above cited, because here 


it is not stipulated in the first mortgage 
(which is the mortgage under considera- 
tion) that before that one is redeemed the 
other must be. In my opinion, the terms 
of the second mortgage bond to the fol- 
lowing effect do make it necessary before 
the mortgagor can redeem that mortgage 
that he should also redeem the first 
mortgage : 

“So on completion of the period of 10 years I 
will pay the entire amount found due on making 
account of the principal amount of the previous 
mortgage-deed and interest thereon and of the 
principal amount of this bond and interest thereon, 


_ and will take back my place.” 


The redemption of the first mortgage 
would of course leave outstanding the 
second mortgage. Before the mortgagor 
could redeem the second mortgage, he 
would’ have to pay a substantial sum by 
way of interest as well as the principal 
due on that mortgage. But there is a 
great difference between the positions 
arrived at according as one holds that be- 
fore the first mortgage is redeemed the 
second must also be redeemed, or that the 
first can be redeemed leaving outstanding 
the second. In the latter case when the 


GANPAT RAOSI 1. ABDULJI (NAG.) 


29 


mortgagor has redeemed the first mortgage 
he will be entitled to possession. As a 
large sum of money is due under the 
second mortgag3 the morlgagees under 
the second mortgage will then be able to 
sue for foreclosure. In such an action for 
foreclosure all thit they could claim would 
be the capital sum together with twelve 
years arrears of interest. Beyond the 
twelve years, it is said, interest could 
not be claimed. 

Next it is said that in this case it must be 
presumed that the second mortgaze has in 
fact ben paid off and s. 11Ltof the Evidence 
Act is relied upon, the fact being that in 
the course of the trial the plaintiff produced 
the second mortgage. Astothis I observe 
that the learned Appellate Judge has 
correctly recognised the presumption and 
has found that it is rebutted. I see no 
reason to disagree with this conclusion of 
fact which is to the effect that 

“the deed of 1864 is unsatisfied and that the 
plaintiff has fraudulently produced as satisfied the 


document obtained from Sakharam of his heirs 
after 1901 when it was worthless in their hands.” 


The next point raises a question as to 
whether the plaintiff will not in any event 
be bound to pay for improvements. The 
provisions of s. 51 of the Transfer of Property 
Act entitle a transferee of immovable 
property who makes any improvement on 
the property, believing in good faith that 
he is absolutely entitled thereto, to 
compensation for improvement if he is 
subsequently evicted therefrom by a person 
having a better title. This raises a question 
as. to whether the present defendants 
believed in good faith that they were not 
merely mortgagees but had absolute title. 
The facts are that two persons Sakharam 
and Gangaram purporting to Act as owners 
mortgaged this property. A suit was filed 
and a mortgige decree obtained. The 
decree holder brought the property to sale. 
It was purchased by persons who sold it to 
the first defendant. They sold as owners 
and no mention was made of a mortgage. 
That was in 1905, that is that was the date 
of the sale to the first defendant. In 1901 
the plaintiff first appoars on the scene as a 
mortgagee from the sime Sakharam and 
Gangaram aad another son of Sakharam. 
Obviously at that date the plain‘iff was in 
the sam? position as was the first defend- 
aut’s predecessor-in-title. In point of fact 
Sakharam and Gangaram’s title was founded 
on an assignment by the widow of the 
mortgagees made in 1883, that is to say 
they were the assignees of the mortgagees' 
interest and were not owners at all. In 
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1908 *the plaintiff's relatives purchased 
benami from Bhagwan and sold their 
interest tothe plaintiff in 1929. Thus it is 
reasonably clear that in 1908 the plaintiff 
knew of the existence of Bhagwan's interest 
which would fix him with knowledge that 
Sakharam and Gangaram were notin the 
position of owners in ]905. There is sub- 
stantial amount of evidence to the effect 
that the plaintiff encouraged the defendants 
to spend on the property and indeed there 
is some evidence that he agreed to pay for 
whatever was put up should he take back 
the property. 

The learned Appellate Judge has, 
however, arrived at the conclusion that the 
defendant did not put up these improve- 
ments, bona fide believing that they were 
the owners, but put them up knowing that 
they were in the position of mortgagees. 
The learned Judge has indeed found not 
only that the defendants will be deemed to 
have notice, butthe evidence proves that he 
had notice in fact. Although I have found 
some difficulty in tracing out the evidence 
upon which the learned Judge appears to 
have relied, I am not prepared to say that 
there is no evidence entitling him to find as 
he did. It follows that the defendants’ 
elaim for compensation for improvements 
fails. That leaves outstanding only the 
question what has the plaintiff to pay as a 
condition for redemption: Has he to pay 
only the capital sum of Rs. 325, leaving 
outstanding the second mortgage, or has he 
to pay over 3 lakhs thus redeeming both the 
first and the second morigages? 

In my opinion the learned Appellate 
Judge arrived at a correct conclusion. The 
plaintifi’s predecessor-in-title by the bond 
(Ex. P. 5) agreed at the end of ten years to 
pay both the amount due under the first, 
possessory, mortgage and the second mort- 
gage, that is heagreed asa condition of 
taking back possession that he was to 
redeem both. It igs true that term is not 
found in the first mortgage but it is a term 
of an agreement made between the s:me 
parties (so far as pla‘ntiff's predecessor's 
share is concerned) and relying on it every- 
body has since acted. To permit redemp- 
tion of the first mortgage alone would be to 
permit a breach of the agreement contained 
in Ex. P. 5. This is the view the learned 
Appellate Judge has taken and I think 
rightly. The appeal is dismissed with 
costs. E 

D. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil‘Appeal No. 104 of 1934 
September 25, 1936 i 

VARADACHARIAR AND Mooxert, JJ. 

SHANMUKAM—APppPELLANT 

vETSUS 
NACHU AMMAL AND ANOTHER— 
RESPONDENTS 

Hindu Law~Debts~—Son's pious obligation to dis- 
charge father's debts, whether applies to cases where 
father was only a junior member when contracting the 
debt—Mortgage by Hindu father while a junior 
member—Creditor’s right to sell sons shares—Des- 
cription of property as self-acquisition of father— 
Creditor's right to sell sons shares also if property 
ja a to be joint family property. | 

The pious obligation of a Hindu son to pay his 
father's debts is not confined‘ to cases in which the 
father happens also to be the manager. | 

In the case of a mortgage exe@uted by a Hindu 
father, the mere description of the property in the 
mortgage deed as the self-acquisition of the father 
does not necessarily lead to the conclusion that the 
son's interests in the property, if any, on the assump- 
tion thetitwas joint family property was not” 
intended to be made liable. Balwant Singh v. R. 
Clancy (1), explained. ; ne 

Where a Hindu father who is only a Junior member 
of a joint family executes a mortgageol joint family 
property the mortgagee can attach and sell not only 
the father’s share inthe mortgaged property but also 
his son's shares for satisfying the father's debt, and 
for this purpose it makes no difference that the father 
was only a junior member of thefamily at the time 
cf the execution of the mortgage. The true basis of 
the son's obligation isthe relationship of father 
and son and not the accident of the father being the 
manager of the joint family. Rayalu Ayyar v. 
Vairavan Chettiar (3), Virayya v. Parthasarathy 
Appa Row (16) and Chotey Lal v. Ganpat Rai (11), 
referred to. Venkatramanayya Pantulu v. Venkata- 
ramana Doss Pantulu (8) and Brij Narain v. Mangal 
Prasad (9°, relied on. 

O. A. against the decree of the Court of 
the Subordinate Judge(Principal) of Madura, 
dated September 25, 1933, and made in 
O. S. No. 139 of 1926. 

Messrs. K. S. Ramabhadra Ayer and P. 
Sridhara Rao, for the Appellant. 

Mr. S. T. Srinivasa Gopalachariar, forthe 
Respondent. o. 

Varadhachariar, J.—This is an appeal 
by the 2nd defendant against a decree for 
sale passed in a mortgagee's suit. The 2nd 
defendant is the undivided minor son of the 
Ist defendant who executed the suit mort- 
gage bond (Ex. Alon May 24, 1924, secur- 
ing repayment of a sum of Rs. 11,000 
borrowed in the manner and for the pur- 
poses set forth in Ex. A. Besides the two 
defendants, it is stated that there are two 
other members in their joint famili, viz., 
the father and the uncle of the lst defen- 
dant. KA 

Exhibit A purports to mortgage six items 
of properties which it would appear were 
all purchased in the name of the Ist defen- 
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dant though he was only a junior member 
in the family. In respect of the first of 
these items, the document uses the following 
words “property which I purchased as self- 
acquisition under a sale deed dated March 
27, 1919, ete.” In respect of other items, 
though a reference is made to the fact of 
purchase in the Ist defendant’s name the 
term celf-acquisition ia not nsed. The mort- 
gage bond is executed by the Ist defendant 
for himself and as guardian of the 2nd de- 
fendant. À 

The suit was instituted against tne two 
defendants only; and, in the first instance, 
an ex parte decree was passed against them. 
In proceedings to set aside the ex parte 
decree, the result af an order passed by 
this Court on #ppeal was that it was set 
aside only as against the 2nd defendant and 
the original decree stocd as against the Ist 
defendant. At the second trial, the learned 
Subordinate Judge. passed a mortgage 
decree in the ordinary form against the 2nd 
defendent also end provided for liberty to 
apply for a personal decree in due course. 
Tt is against the decree passed cn the 
second hearing that this appeal has been 
filed. 

It may be convenient at the outset to dis- 
pose of an objection taken with reference 
to the frame of the suit and the allegations 
in the plaint, It was argued thatif the 
` plaintifi wanted rejief on the footing that 
the mortgaged properties are joint family 
propeities, ke should have added the father 
and the uncle of the Ist defendant as parties 
to the suit and in their absence the plaintiff 
must be limited toa remedy on the footing 
that the hypothecated properties are the 
self-acquisition of the lst defendant and 
that, therefore, no decree should be passed 
even against the 2nd defendant on the as- 
sumption of the hypothecated properties 
being joint family prcperties. We are un- 
able to accept this contention as well found- 
ed. It may no doubt be open to the plaint- 
iff to implead as parties to his suit persons 
who are not parties to the mortgage and 
seek to bind them by the mortgage. But 
that is very different from saying that if he 
does not implead such persons as parties to 
his suit, the omission disentitles him to a 
decree even as against persons impleaded 
The only result of the omission will be ‘to 
leave the question open as against the non- 
impleaded parties and this is the view 
which the lower Court has adopted in this 
case. 

It was next contended on behalf of the 
appellant that the plaint is framed only on 
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the footing that the hypothecated properties 
are the self-acquired properties of the lst 
defendant and that, therefore, no mortgage 
decree ought to be passed as against the 
2nd defendant. Whatever criticism the 


‘plaint may be open to, it is clear, as the 


lower Court points out, that by the time 
issues came to be framed in the case, the 
parties realised that the question of the 2nd 
defendant's liability to be bound by the 
mortgage even on the assumption that the 
properties hypothecated were joint fumily 
properties was one of the matters to be tried 
in the suit; and issue No. 5 was according- 
ly framed in these terms “Is the mortgage 
sued on true, valid and binding on the 
minor 2nd defendant?” In this view the 
2nd defendant cannot claim to have been in 
any manner prejadiced by the form of the 
plaint; and, now that the question raised 
by the 5th issue has been fully tried, there 
is no reason for declining to grant the 
plaintiff such relief as he may be entitled 
to on the assumption that the hypothecated 
properties are joint family properties, 

A cognate argument to the above was 
advarced in the $ llowing form, 112., that as 
Ex. A purports to describe the hypothecated 
properties or at least one of them as the 
self-acquisition of the Ist defendant, the 
Court, must, on the avthority of the decision 
in Balwant Singh v. R. Clancy (1°, held 
that it was not intended by the Ist defen- 
dant to deal with the properties in any cther 
character and accordingly only the Ist de- 
fendant’s interests in the hypothecated pro- 
perties can be held bound. The decision 
in Balwant Singh v. R. Clancy (1), has been 
considered in several decisions of this 
Court, where it bas been pointed out, that 
the mere description of the property dealt 
with by the father as his self-acquisition 
does not conclude the question whether the 
son's interests, if any, in the property even 
on the assumption that it is joint family 
property would be bound by the transaction 
or not. In addition to these cases, we may 
refer to an earlier decision of the Privy 
Council in Daulat Ram v. Mehr Chand (2), 
where two members of a joint Hindu family 
purported to mortgage certain properties 
describing them as solely belonging to 
them. Their Lordships nevertheless held 
that the other members of the family would 
be bound by that mortgage and the execu- 

(1) 34 A 296; 14 Ind. Cas, 629, (1912) M W N 469, 
11M L T 344;9A L J 509; 15 OLS 475,160 WN 
577; 23 MLJ 18; 14 Bom. L R 422: 39 IA 109 


PO. 
(2) 15 O 70; 14 I A 187;1 P R 1888; 5 Sar. 84; 11 Ind. 
Jur. 4385(P 0). 
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tion gale following thereon, when it was 
clear from the document taken as a whole 
that their interests also were intended to be 
conveyed and it was also found that the 
purpose of the debt was one binding upon 
them. In the present case, any ambiguity 
arising from the use of the expression 
self-acqnisition is removed by the fact that 
the 2nd defendant has heen made a party 
to the document represented by his father 
as guardian. .The utmost that can be deri- 
ved from the reference to the property as 
self-acquisition in the document is that the 
father might have claimed it to be bis seif- 
acquisition but as the creditor was not pre- 
pared to take any risk on that matter he 
_insisted on the son also being expressly 
joined in the document, so that whatever 
interest, the son might possess in the pro- 
perties hypothecated even if they should be 
held to be joint family properties might 
be bound by the transaction. In this view 
there is no force in the objection raised ov 
the strength of the decision of the Privy 
Council in Balwant Singh v. R. Clancy 
1). 

i The main argument, however, cn behalf 
of the appellant was directed to the question 
raised by the Sth issue: and appellant's 
learned Counsel contended that as the Ist 
defendant was not the manager of the family 
because of his father's existence, the lst 
defendant had no power to bind his son’s 
share in the family property by a mort- 
gage, even though it be to secure repay- 
ment of the Ist defendant's antecedent debts. 
In support of the contention, he relied 
on a decision of a Bench of this Court in 
Appeals Nos. 406 and 407 of 1930 Rayalu 
Ayyar v. Vairavan Cheltiar (3). That judg- 
ment, given on a similar document execut- 
ed by the Ist defendant in this case, 
certainly supports the appellant’s conten- 
tion but having given the matter -our 
most respectfal attention and considera- 
tion we regret we are unable to take the 
same view. It may be convenient to clear 
the ground by referring at the outset to 
the connection between the Hindu Law 
doctrine as to the pious obligation of the 
son to pay the father’s debts and the 
father’s power to alienate joint family 
property including the son's share for the 
discharge of those debis. 

As early as in Girdhari Lalv. Kantoo 
Lal (4), their Lordships quoted the follow. 
ing passage frem the judgment of Knight 
@ (1936) M W N 866. 


(4) i I A 321 atp 331; 14 B L R187; 22 W R 56; 3 
Sar. 380 (P C), 
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Bruce, L. J, in Hanooman Prasad Pandey v. 
Babui Manraj Koeri (5), viz. 

“The freedcm of the son from the obligation tg 
discharge the father’s debts hae respect to the 
nature of the debt and not to the nature of the 


estate, whether ancestral or acquired by the creator 
of the debt” 


and proceed to explain this 
follows:-— 


“That ig an authority to show that ancestral prop- 
erty which descends to a father under the Mitak- 
shara Law is not exempted from liability to pay 
his debts because a son is born to him. Ib would 
be a pious duty on the part of the son to pay his 
father's debts, and it being the pious duty of the 
son to pay his father’s debts, the ancestral property, 
in which the son as the sonof his father acquires 
an interest by birth, is liable to the father’s 
debts.” 


The same idea was’expressed by Lord 
Hobhouse in the following sentence in 
Nanomi Babuasin v. Modhun Mohun (6): 

“The decisions have established the principle that 
the sons cannot set up their rights against their 
father's alienation for an antecedent debt, or against 


a creditor's remedies for their debts, if not tainted 
with immorality.” 


The result of this view has been to 
treat even the son’s share in the joint 
family property as at the disposal cf the 
father to the extent necessary to discharge 
the father's debts unless they are illegal 
or immoral. It is on this footing that 
under s. 266 of the old Civil Procedure Code 
ands. 60 of the Code of 1908 the Courts 
have held that a decree against the father 
can he executed even against the -son’s 
share in joint family property: and s. 53 
of the Ccde of 1908 put the matter even 
more directly by providing that at the 
father’s death joint property which under 
the Hindu Law would have been available 
for the satisfaction of his debts must be 
treated for the purpose of execution as 
assets descending to his undivided sons 
as legal representatives. Likewise, under 
the Insolvency Acts, Courts in India have 
held that the Official Assignee in the 
father's insolvency can exercise the power 
which tke father has under the Hindu Law 
to sell even his son's share in joint family 
property for the dissharge .of his debts. 
And this view has now been affirmed by 
the Judicial Committee in Sat Narain v. 
Sri Kishen Das(7), (Privy Council Appeals 
Nos. 23 and 24 of 1932) from Lahore. It 


(5)6 MIA 393;18 WR 814; 2 Suth 91; 1 Sar, 552 
PO 


. 
6) 13021 at p 35; 13 I A 1; 4 Sar. 682 (P O). 
tr) 164 Ind. Cas. 6; (1934) O L R474,;9RP 
(1936) O W N 6°1;2BR 757; 44 L W 417; ATR 
PO 277: 400 W N 1382; 17 P L_T 717;64 OL 
38 Bom. LR 1129: (1936) A L R 795; (1936) 
Po 17 Lah. 644; 38 P L R 976, 71 ML 


dictum as 


62; 
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is thus on the principle of the liability 
of the son's share for the discharge of the 
father's debts that the father's power of 
disposal of the son's share for the satisfac- 
tion of tLose debts has been based. It 
is true that a distinction has been made 
between an involuntary sale of the father’s 
property for the satisfaction of his debts 
and a voluntary disposition by him by 
introducing the limitation that in the Jalter 
case the debt must be antecedent to the 
transfer of property and not contemporane- 
ous with the transfer. As painted out in 
the Full Bench judgment in Venkatraman- 
ayya Pantulu v. Venkatramana © Doss 
Pantutu (8), and the judgment of the 
Privy Council in Brig Narain y. Mangal 
Prasad (9), this limitation was introduced 
on the principle of stare decisis: but in 
none of the cases has this power of the 
father been further limited by restricting 
it to cases in which he also happens to 
be the managing member of the joint 
family. A person who is the manag- 
ing member has in that capacity 
ancther kind of power of disposition over 
joint family property, 142., that for,purp2ses 
of family necessity or clear family benefit 
he may dispose of family property even 
to the extent of binding the shares of 
persons who are not his descendants. The 
two powers respectively possessed by the 
father and the manager have been con- 
trasted in the judgment in Brij Narain v. 
Mangal Prasad (9%). The one arises out 
of the relationship of father and son; the 
other arises out of a representative character, 
whether de jure or de facto where the 
transferor is in management of the family 
property. There is no doubt reference in 
more than one place in the judgment in 
Brij Narain v. Mangal Prasad (9), to the 
father as manager, but that is only to 
contrast the pcsition of the father manager 
with any manager who is not a father and 
could nol have been intended to restrict 
the powers cf the futher as such to cases 
in which Łe also happens to be the manager. 
Their Lordships only purported to state 
the rule deducible from the earlier decisions 
of the Board and no such limitation is found 
in the earlier decisions. 

It has sometimes heen attempted -to 
restrict the dcctrine as to the pious obliga- 
tion of the son to pay his father's debts 

(8) 29 M 200; 16M LJ 69; 1M LT 2k, 

(9) 46 A 95; 77 Ind. Cas. 669; AIR 1924 P © £0; 
5l IA 129; 21A LJ 934,46MLJ 23; 5P LT1;, 28 
O W N 253; (1924) M W'N 68! 19 L W 72:9 Pat. L 


R 
41;10 O&ALREt2; 33M LT 457; 26 Bom. L R 500; 
110 LJ 107; 10W N48(P O), ' 
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lo cases in which the father also happens 
to be the manager. If this Jimitation were 
well founded, it would no doubt also follow 
tbat ihe father’s power of disposing of the 
son’s share for the satisfaction of his own 
debts must be likewise limited; but the 
preponderance of authority is against the 
limiting of the pious obligation of the son 
to cases where the father also happens to 
be the manager. See Virayya v. Par- 
thasarathy Appa Row (10), and Chotey Lal 
v. Ganpat Rai (11). Even in Rayalu 
Ayyar v. Vairavan Chettiar (3), the learned 
Judges gave a decree against the minor 
defendant as on a ‘money claim’. There 
can indeed be no justification for any such 
limitation when itis remembered that the 
son’s obligation to pay his father's debts 
was under the original Smritis independ- 
ent of the possession of assets or Joint 
family property. It depended purely upon 
the relationship of the father and son. It 
is only by case-law developed during the 
early part of the 19th century and by 
statute law in the Bombay Presidency 
that the liability ofthe son for the father’s 
debts was limited to assets ana to joint 
family properiy. The true basis of the 
obligation, therefore, is the relationship of 
father and son and not the accident of 
the father being the manager of the joint 
Hindu family. 

In view of these considerations, we find 
ourselves unable to accept the basis on 
which the decision in Rayalu Ayyar v. 
Vairavan Chettiar (3), bas proceeded. The 
learned Judges say that so far as the 
transactions relating to joint family pro- 
perty are concerned, it is cnly the joint 
family manager end net the father that 
can be regarded as the guardian of minor 
members of the family and as compelent 
io transfer their interests. This will 
undcubiedly be trueso far as transactions 
sought to be supported on the basis of 
family necessity or benefit are concerned; 
bul as we have endeavoured to show, the 
liability of the scn's share in the femily 
properties to be called upon to satisfy his 
father's debts exists independently of its 
liability 10 be sold or morigaged for the 
purposes cf the larger family. To the 
extent required fcr satisfying the father's 
debt, there can be no doubt that the 
father’s creditor can attach and sell not 
merely the father’s share of the joint 

(10) 57 M 190; 1481 nd. Cas. 188; A IR 1933 Mad. 
i Fr aa N 821; 38 L W 436; 65M LJ 417; 6 

(11) 57 A 176; 150 Ind. Cas. 411; (1934) A LJ 483; A 
LR 1934 All. 590; 6 R A 1084 (F B), | 
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family property but also the son's share 
andefor this purpose it makes no difference 
that the father is only a junior member: 
If the creditor can so attach and sell, 
it seems to us to follow for the reasons 
that we have already stated that the father 
has the power to transfer the son's share 
also for the same purpose. Otherwise the 
creditor cannot reach the son’s share as 
falling within the language of s. 60 or 
s. 53, civil Procedure Code, which undoubt- 
edly postulates that the father has got the 
power sə to transfer. 

We hold that the suit mortgage is 
binding upon the 2nd defendants share 
in the hypothecated properties to the 
extent to which the debts referred to in 
Ex. A are shown to be antecedent debts. 
The learned Subordinate Judge has point- 
ed out that no serious atlempt has been 
made to prove that the debis, as such, are 
not binding upon the son on the ground 
of illegality or immorality. 

As stated already, the mortgage bond 
was executed to secure re-payment of a 
sum of Rs. 11,000. Out of this amount, 
we agree with the lower Court that all 
the items mentioned in Ex. A except the 
last muy be regarded as antecedent debts 
or otherwise, binding on the son. AS 
regards the last item of Rs. 2,430 the 
learned Judge rightly points out that a sum 
of Rs. 350 must be held to have passed for 
the discharge of antecedent debts, because 
it represents the amount disbursed to the 
creditors referred to in some of the previous 
items. In respect of the balance of 
Rs. 2,080, the document acknowledges it 
as cash then received. There is no doubt 
a further statement that it required for 
discharging other debts incurred “fur the 
purpose of my family”; but no details are 
available as to the debts so discharged. 
Nhe evidence of P. W. No. 3 as to the 
kind of enquiry which the lender's agent 
is said to have made for the purpose of 
satisfying himself that there were anteced- 
ent debts to be thus discharged is far 
from satisfactory. The creditor will not 
‘discharge the burden of proof lying u,on 
him merely by saying that he found it 
inconvenient to press the father tu give 
‘detaiis of the debts which he had or 
‘proposed to discharge when the father 
‘said that it was a delicate matter. We 
must accordingly hold that the mortgage 
Kix. A is as such binding upon the share. 
of the son the 2nd defendant, in the 
hypothecated properties, only to the extent 


of Rs. 11,000 minus Rs. 2,080 or Re. 8,920. 
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This sum will carry interest as per the 
terms of the lower Court’s judgment. In 
respect of the balance of Rs. 2,020, 
the plaintiff will be entitled to relief 
against the 2nd defendant only as money 
claim and not on the mortgage as such. 
Adopting the course followed by Pandrang 
Rao and K. 5. Menon, JJ. in Calicut 
Sankaralingam Vennimal Pillai v. The 
P. & O. Banking Cov-poration, Ltd. (12), 
we would add a direcion in the decree 
to the effect that if after the sale of the 
share of the 1si defendant.in the hypothecat- 
ed prope:ties for the full amount of the 
decree already passed by the lower Court 
and of the 2nd defendant’s share in the 
bypothecated properties for the amount for 
which we are now gi¥ing the plaintiff a 
mortgage decree as against*the 2nd defend- 
ant, the amount of the decree is not fully 
discharged, the plaintitf will be entitled 
to proceed against the 2nd defendant's 
interests in the hypothecated properties, 
if any, still remaining and against his 
interests in other joint family properties, 
for the recovery of this sum of Rs. 2,080 
with interest as per the terms of the lower 
Oourt’s decree. 

As regards the direction in cl. (5) of 
the lower Court’s decree, relating to the 
liberty to apply for a personal decree, 
appellant’s learned Counsel drew our 
alteniion to an inaccuracy which may 
perhaps. mislead the Court at later stages 
of this suit. As drafted, that clause pro- 
vides for liberty to apply for a decree 
against the Ist defendant personally and 
the other properties of defendants 
Nos. 1 and 2. There is no objection 
to the general reference to the other 
properties of the Ist defendant but 
so far as the other properties of the 
2nd defendant are co ncerned, it ought to 
be made clear that the liability can 
attach only to the 2nd defendant's share 
in family properties and not to properties 
which can be regarded as his own. Clause 
5 of the lower Court's decree will be 
modified so as to make this clear. 

We do not think it necessary to interfere 
with the direction of the lower Court as 
to costs. As regards the costs of this appeal 
we think it proper to direc. that. the appel- 
lant will pay tne three-fourths of the Ist 
respondent's costs in the appeal and the 
appellant will himself pay the cour‘-fee 
due to Government on the memorandum of 
appeal. 

A. Decree modified, 

(12) (1938) M W N 863, 


ALLAHABAD HIGH COURT 
Civil Miscellaneous Case No. 185 of 1936 
January 15, 1937 
THomM AND RAOHHPAL BINGA, JJ. 
ADJAI COAL Co.—DECREE HOLDER 
VETSUS 
LAKHI NARAIN AND OTABERS—J UDG AENT- 
DEBTORS . 

U. P. Agriculturist’ Retief Act (XXVII of 
1934), s. 5—Executing Court, if can grant relief 
under Act on transfer of decree to it for execution 
by another Court. | 

The part of s. 5, U. P Agriculturists’ Relief Act, 
which relates to the dransfer of business from one 
Court to another, refers clearly to instances where 
one Court has ceased to exist and the entire busi- 
ness of that Court has been taken over by another 
Court. It does not refer to the case where a decree 
has been transferred from one Court to another for 
execution. An Executing Sourt cannot, therefore, grant 
relief under the Agriculturists’ Relief Act, in a 
decree transferred to it by another Court situated 
in or outside the United Provinces. 


O. Mis. Case on reference of the Additicnal 
Sub Judge, Ballia, through District Judge 
Ghazipur, dated February 22, 1936. 

Mr. Chatarbhuj Sahai, for the Decree- 
Holder. 

Mr. K.L. Misra, for the Judgment-Deb- 
tors. 

The 
Crown. 


Order.—The question referred by the 
learned Additional Civil Judge is in the 
following terms: 

“Can executing Court grant relief under the 
Agriculturists’ Relief Act in a decree transferred 
toitby another Court situated in or outside the 
United Provinces,” | 

This question of law has arisen in con- 
nection with the execution of a decree 
obtained by the Adjai Coal Co., Ltd., 
against Lakhi Narain Ram in the Court 
of Asansol in Bengal. When the decree 
was transferred to the Court of the Ad- 
ditional Civil Judge of Ballia for execu- 
tion the judgment-debtor applied for an 
instalment decree under s. 0, Agricul- 
turists’ Relief Act of 1934. Section 5 of the 
Act relates tothe granting of an instal- 
ment decree. The section is in the follow- 
ing terms : 
(|) Notwithstanding anything contained in the 
Gode of Civil Procedure, 190<, the Court shall, unless 
for reasons to be recoraed it directs otherwise, at 
any time,on the application of the judgment-debtor 
and after notice to the decree-holder, direct that any 
decree for money or preliminary decree for sale or 
foreclosure passed by it or by any Oourt whose 
business has been transferred to it ugainst an 
agriculturist, whether before or after this Act 
Comes into force, shall be converted into a decree 
for payment by instalments drawn up in such terms 
as it thinks ftin accordance with the provisions 
_ofs, 3; Provided that any final decree for sale which 
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les not been fully satisfied, passed before this Act 
comes into force, shall, notwithstanding angthing 
contained inthe Gode of Civil Procedure, 1908, be 
revioable in the same Manner and to the same extent 
as the preliminary decree for sale or foreclosure passed 
against an agriculturist.” 

Now it is not disputed that the Court 
of the Additional Civil Judge of Ballia, so 
far as the decree of the plaintiff is con- 
cerned, is merely an execution Court. In 
our opinion the business of the Court of 
Asansol has not been transferred to the 
Court of the Additional Civil Judge of 
Ballia within the meaning of s 5, U. P. 
Agriculturisis’ Relief Act. The part of the 
section which relates to the transfer of 
business from one Court to the other, refers 
clearly to instances where one Cours has 
ceased toexist and the entire business 
of that Court has been taken over by 
another Court. It does not refer, in our 
judgment, tothe case where a decree has 
been transferred from one Court to another 
for execution. Had the intention of the 
Legislature been to give jurisdiction tothe 
execution Court to amend a decree under 
s.5 of the Act, the expression ‘whose 
business has been transferred" would not 
have been used. Thesection would have 
run: “or by any Court whose decree has 
been transferred to it for execution”. 
In support of this view werefer tos. 30, 
U. P. Agriculturists’ Relief Act, which relates 
to the reduction of interest. In that 
section it is made clear that it is the 
Court which has passed the decree which 
has the jurisdiction to reduce the rale of 
interest. Werefer further in this connect- 
ion tothe provisions governing instalment 
decrees of the Oode of Civil Procedure 
O. XX,r. 11. Under the provisions of that 
Rule it is the Court which passes the 
decree which alone has power to modify 
the decree and substitute adecree for pay- 
ment by instalments. 

It is well established law that the exe- 
cution Court has no power to amend a 
decree. The duty of the execution’ Court 
is tocarry out the decree as it has been 
passed by the Court from which the decree 
has been transferred for execution. If 
the intention of the Legislature had been 
to give power to the execution Court to 
amend the decree so as to give the judg- 
ment-debtor benefits of the provisions 
of the Agriculturists’ Relief Act, such pro- 
Vision, so inconsistent with accepted prin- 
ciple and present procedure, would have 
been embodied in clear and unambiguous 
terms. No doubt the inability of the 
executing Oourt togive effect tos. 9, U. P; 
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Agricullurists' Relief Act, may lead to 
much” inconverjence, and in certain in- 
stances, as in the present, it appears that 
the main intention of the Act may be 
defeated. Our duty, however, ig to give 
effect to the clear provisions of the Act as 
they stand. It will be a matter for the 
Government to consider whether s. 5 of 
the Act sLould not be amended so as to 
give execution Courts the necessary juris- 
diction to amend decrees under the provi- 
sions cfthe Act. In tke result we answer 


the question referred by the learned 
Additional Civil Judge of Ballia in the 
negative. 

D. Answer accordingly. 





LAHORE HIGH COURT 
Civil Revision Petition No. 718 of 1935 
March 12, 136 
Jal Lat, J. 
AMIN CHAND—PetitIongr 
VETSUS 
DUNI CHAND AND CTHERS— (OPPOSITE 
PARTIES 

Insolvency—Transfer— Mutation on later date— 
Date of actual transfer is date of act of insolvency 
—Mutation— Effect of.” 

In the case of a transfer by means of a deed itis 
the deed which confers the title on the alienee. A 
mutation does not by itself confer any title; it 
merely purports to record a transaction which has 
already taken place. That transaction may be an 
ed transaction or it may have been by means ofa 

ead 

Where a debtor transferred some of his agricul- 
tural land and applied for mutation, and within 
three months of mutation which was on a different 
date, acreditor applied to get transferor declar- 
ed insolvent on agcount of the transfer : 

Held, that the date of transfer was the date of act 
of insolvency -and the petition was incompetent. 
Lakhmichand v Kesho Ram (2), distinguished, Nur 
Mahomed v. Lal Chand (1), followed. 

C. R. P. from an order of the Additional 
District Judge, Lyal]pur, dated May 11, 1935. 

‘Messrs. J. R. Agnihotri and M. L. Puri, 
for the Petitioner. 

Mr. Jiwan Lal Kapur, 
Parties. 

Order.—On Cetober 20, 1932, Ghulam 
reported to the Patwari that he had 
mortgaged his property to Duni Chand 
on October 10, 19382, The Patwari re- 
corded the report and mutation was sanc- 
tioned on November 24, 1932. On Feb- 
ruary 24, 1933, an appliction was made 
by one of the creditors of Ghulam for 
the adjudication of Ghulam as an in- 
solvent on the ground that be had com- 
mitled an act of insolvency within three 
months. Apparently the creditor alleged 
that the act ofinsolvency consisted of the 
fact of mutation on November 24, 1932, 


for the Opposite 


registration. There is, however, 
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The question in this petition is whether 
Ghulam should be deemed lo have com- 
mitted the act of insolvency at the latest, 
on October 20, 1932, or on November 24, 
1932. In the latter case the application 
would be within three months of the 
act of insolvency and in the former case 
it would be beycnd three months and 
therefore incompetent. The learned Addi- 
ticnal District Judge bas held that the act 
of insolvency should be deemed to have 
been committed cn October 20, 1932, and 
in support of this view he has cited Nur 
Mahomed v. Lal Chand (1) which clearly 
supports his conclusion. ‘This view is fur- 
ther supported by the judgment of Agha 
a J., in Civil Revision No. 12 of 
1936 

The appellant’s Counsel, however, relies 
upon Lakhmi Chand v. Kesho Ram (2}. In. 
that case the alleged act of insolvency 
consisted of transfer of his property by 
the alleged insolvent by means of a deed 
executed by him and subsequently regis- 
tered. ‘The question was whether the 
act of insolvency should be deemed to 
have been committed on the dare of the 
execution of the deed crcn the date of its 
registration. It was held that it was the 
registration which would produce the legal 
effect of transferring the property of the 
insolvent to the alienee and therefore the 
act of insolvency should: be deemed to 
have been committed on the date of the 
a clear 
distinction between that case and the case 
before me. In the case of a transfer by 
means cf a deed it is the deed which con- 
fers the title cn the alienee. A mutation 
does not by itself confer any title; it merely 
purports to record a transaction which has 
already taken place. That transaction may 
be an oral transacticn or ib may have been 
by means of a deed. In the present 
case it was an oral transaction and ac- 
cording to the report made to the Patwari 
the transaction took place on October 10, 
1932, but as the report was made on 
October 20, 1932, the Additional District 
Judge acted on the safe side by taking 
the latter date as the date of the aliena- 
tion, and therefore of the act of insolvency. 
In my opinion the view of the Jearned 
Additional District Judge is correct and 
I dismiss this petition with costs. 

N. Petition dismissed. 


(1) A IR Ba pah: 436; 90 Ind. Cas. 254; 26 P L 
R 601; 7 Lah. L 

(2), 16 Lah. 735; 158 Ind, Oas. 226; A I R 1935, 
Lah, 565; 38 PLR 191; 8 R L 202 (F B). 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 335 
$ l of 1936 
November 27, 1936 
GRILLE, J. 
PRATAP SINGH —APPLIOANT 
VU TSUS 
| EMPEROR— RESPONDENT 

Criminal Procedure Code (Art V of 1898), s. 345 (2) 
—Offence under s. 325, Penal Code (Act XLV of 1880) 
—Compounding of—Duty of Magistrate—Opinion of 
Police, whether should be called for—Action of 
Magistrate in calling for opinion of Police, held 
reprehensible. . 

Under s. 345(2) of the Criminal Procedure Code, 
an offence punishable under s. 825 of the 
Penal Oode may only be compounded with the per- 
mission of the Court before which any prosecution 
for such offence is pending, that is to say, the 
Court which is in possession’ of the case. No 
reference is permitted by any subordinate Magis- 
trate to a superior Court on the question whether 
an offence should be compounded orno; it is the 
Court itself which has to determine the question; 
a fortiori the Court is not permitted to refer the 


question to any outside agency. Where the Magis- | 


trate entirely surrenders his own judgment and 
discretion as a Magistrate to the opinion of the 
Police the opinion of the Police in a matter which 
the Magistrate is by law bound to dispose of in 
-his Judicial capacity is entirely irrelevant. In asking 
for an opinion of the Police the action of the 
Magistrate is particularly reprehensible in that 
it is bound to give rise to the impression that 
Magistrates are influenced in their decisions by 
the opinion of the Police. 

It is essential for the administration of justice 
and for the self-respect of the magistracy as a body 
that Magistrates should avoid any suspicion of 
being influenced in their decisions by the opinion 
of the Police who investigate the cases which are 
brought before them. 


Cr, Rev. App. of the order of the Coutt of 
the Magistrate, First Class, with appellate 
powers Harda, dated September 18, 1936, 
in Criminal Appeal No. 22 of 1936 conlirm- 
ing the order of the Court of the Tahsildar 
and Magistrate, Second Class, Seoni-Malwa 
dated July 22, 1936, in Criminal Oase No. 4 
of 1936. 

Mr. J. R. Mudholkar,for the Applicant. 

Order.—This is an application by one 
Partapsingh against the order of the Appel- 
late Magistrate, Eloshangabad (Sub-Divis- 
ional Magistrate, Harda) refusing to allow 
an application for the compounding of an 
offence. Partapsingh was tound guilty of 
having broken the arm of one Mulchand 
in the course of an affray and he was 
sentenced to four monihs’ rigorous im- 
prisonment anda fine of Ks. 25. In the 
Appellate Magisurate’s court, before te 
appeal was heard, Partapsingh and 
Mulchand stated that they wished to file an 
application for compromise. Time was 
granted for the filing of the application, 


1695 & 6 


PRATAP SINGH ù. EMPEROR (NAG.) 33 


but on the date fixed no application had 
been filed; arguments were heard antl a 
date was fixed for judgment. On that day 
an application for compromise was put in 
and, as recorded in the order-sheet, it was 
forwarded to the District Superintendent 
of Police for report. The actual forward- 
ing endorsement on the back of the peti- 


tion is as follows :— ; 

“Forwarded to the D.S. P. who will lst me know 
if he has anything to urge against the composi- 
tion.” 


The Deputy Superintendent of Police, 
in forwarding his recommendation to the 
District Superintendent of Police, very 
properly stated that he saw no reason why 
an opinion should be given, and the District 
Superintendent of Police in reply to the 
Magistrate, as the request had been made, 
stated that he personally did not consider 
that the case should be compounded. The 
Magistrate then recorded an order to the 
effect that, as ithe number of cases of 


‘marpit were reported to be many, com- 


position was not permitted. 

The action of the Magistrate in this 
ease has been most improper. Under 
s. 345 12) of the Criminal Procedure Code 
an offence punisable under s. 325 of the 
Indian Penal Code may only be compound- 
ed with the permission of the Court before 
which any prosecution for such offence is 
pending, that is to say, the Court which 
is in possession of the case. No reference 
is permitted by any Subordinate Magis- 
trate to a superior Court on the question 
whether an offence should be compounded 
cr n ; itis the Court itself which has to 
determine the question; a fortiori the 
Court isnot permilted to refer the ques- 
tion to any outside agency. In this cuse 
the Magistrate has entirely surrendered his 
own judgment and discretion as a Magis- 
trate to the opinion of the Police. The 
opinion of the Police in a matter which 
the Magistrate is by law bound to dispose 
of in his judicial capacity is entirely irrelev- 
ant, and this the Police Officers themselves 
have recognized. The District Superin- 
tendent of Police out of courtesy replied 
to the question that was put to him, but 
safe-zuarded himself by giving his personal 
opinion, only, he would have been perfectly 
justified in declining to give any opinion 
at all. The Magistrates action is par- 
ticularly reprehensible in that it is bound 
to give rise tothe impression that Magis- 
trates are influenced in their decisions by 
the opinion of the Police. as indeed 
Mr, Chauhan has been in this particular 


3k 
case. It is clear from the terms of his 
regerence to the District Superintendent of 
Police that if the Police nad raised no 
objection, he would have allowed tue com- 
positicn. The Magistrate apparently has 
not sutficient strength of mind to act on 
his own convictions and is afraid that 
the Police might think him a weak Magis- 
trate. This is the first case of this kind 
that has been brought to my notice, and 
I trust it is the last. It is essential for the 
administration of justics and for the self- 
respect of the magistracy as a body that 
Magistrates should avoid any suspicion of 
being influenced in their decisions by the 
opinion of the Police who investigate the 
cases which. are brought before them. 

As the Magistrate’s own inclination was 
to allow the composition of this offence, I 
accordingly under s. 345 (5) (a) of the 
Criminal Procedure Code, direct that the 
compcsition of the offence be allowed and 
the fine, if paid, refunded. The bail of 
the applicant who has been released 
on bail will now be cancelled. 


D. Order accordingly. 


CALCUTTA HIGH COURT 
Criminal Reference No. 161 of 1936 
January 12, 1937 
HENDERSON, J. 
RAKHU SARIF — COMPLAINANT 
VETSUS 
PANCHANON MONDAL—Acovssp. 

Criminal Procedure Code (Act Vof 1898),s, 530— 
Order vord for want of jurisdiction — Whether valid 
until set aside by competent Court—Such order, if 
should be set aside by High Court. 

An order which was void for want of jurisdiction 
must nevertheless be regarded as valid unless it 
is set aside by a Court uf competent jurisdiction. 

On conviction by the Sub-Divisional Magistrate 
the accused appealed to the Nessions Judge who dis- 
missedthe appeal on merits. Subsequently learning 
that the Sub-Divisional Officer was exercising powers 
ofa Magistrate of the Second Class he then filedan 
appeal in the Court of the District Magistrate, On 
referencs to the High Court : 

Held, that although the proceedings before the 
Sessions Judge were void, it was not imperative on 
the High Court to set aside an order made on appeal, 
without jurisdiction. Therefore, strictly speaking 
before hng his sppeal in the Gourt of the District 
Magistrate the accused ought first to have applied 
to the High Court to set aside the order of the Ses- 
sions Judge. 

But held, also that to avoid waste of time, the order 
of the Sessions Judge should beset aside and the Dis- 
trict Magistrate directed to hear the appeal. Emperor 
v. Yena (1), followed. Queen-Hmpress v, Husein 
Gatibu (2), doubted, 


Mr. Khundkar, for the Crown. 
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_ ground; but inasmuch as the case is 


Ig IG 
Judgment.—This is a reference made b 
the learned District Magistrate of Burdwar 
One Panchanon Mondal was convicled b, 
the Sub-D.visional Magistrate of Asansc 
and then he appealed to tne Sessions Judg: 
and .he appea: was dismissed. His cas» 
is that he sunsequently came to learn tha 
the Sub Divisional Olficer was exercising 


powers of a Magistrale of the Second Cias _ 


and be then filed an appealin the Court o 
the District Magistrate. The District Magistr 
ate then made this reference. I must pin’ 
out that the reference ig misconceived and 
irregular. 
sent up, for the consideration of this Court; 
some proceedings that arose in anothel 
Court subordinate to him; ke is really 
asking the advice 8f this Court on the 
question whether he ottgnt to hear the 
appealor whether he ougnt to dismiss it. 
Technically, the reference might fail on that 
bound 
to come before this Court sooner or later, I 
do not propose to take that course. 

There can be no question in view of the 
provisions of s. 530, Criminal Procedure 
Gode, that the proceedings before the 
Sessions Judge were void. But a further 
question that arises for consideration is 
whether, thougk void, they cau be ignored 
entirely or whether they have to be set 
aside by this Court. Now, that matter was 
considered by the Chief Court of Rangoon in 
Emperor v. Yena, 6 Or. L. J. 287 (1). It was 
there held that an order which was void for 
want of jurisdiction must nevertheless be 
regarded as valid unless it is set aside by a 
Court of competent jurisdiction. Lrespectful- 
ly agree with that decision. It is only neces- 
sary to examine the present case upon the 
supposition tuat the learned Sessions Judge 
had allowed the appeal instead of dismis- 
sing it It would be a most dangerous 
dcetrine to hold that the District Magis- 
trate would have been entitled to treat 
the decision of the Sessions Judge as a 
nullity and to prcceed to levy the fine from 
the successiul appellant. A further prac- 
tical diticulty is tuat the question will 
always arise whether the order which is 
said to be void is really void or not; and it 
is certainly not for a Magistrate to say that 
an order of the Sessions Judge can be 
ignored altogether. 

In the course of the argument the learn- 
ed Deputy Legal Remembrancer drew my 
attention to Queen Empress v. Husein Gaibu 
(2). The learned Judges there were not 


(1) 41 BR 49; 6Cr. Ld 287 
(2)8 B 307. 


Tne learned Magistrate has noh 
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dealing with the hearing of an appeal by a 
Court having no jurisdistion to hear it. 
They were dealing with the application of 
s. 403, Criminal Procedure Code. The 
judgment is extremely short. The case 
was not arguedand no reasons are given 
for the decision. The decision is that s. 403 
had no application when an order of 
acquittal has been passed by a Court with- 
out jurisdiction. With great respect, 
speaking for myself, I should very much 
doubt whether that decision is correct: but 
it certainly does*not apply to the actual 
facts of the presen: case. 

_ Now, in dealing with the present point, 
the learned Judges of the Chief Court of 
Lower Burma pointed out that it is not 
imperative on the High Court to set aside 


an order made on appeal without jurisdic- 


tion. With that opinion I also respectfully 
agree. Therefore, strictly speaking, before 
filing his appeal in the Court of the Dis- 


trict Magistrate the accused person Pan- 


chanon Mondal ought first to have applied 
to this Court to set aside the order of the 
Sessions Judge. Itis to be noted that it 
is Panchanon himself who went to the 
wrong Court, andit might be that in the 
absence of a satisfactory explanation for 
his so doing this Oourt might refuse to 
interfere. Here again it would lead to 
mere waste of time if I were to order the 
District Magistrate to dismiss the appeal 
as incompetent and then leave it to Pan- 
chanon Mondal to apply to this Court to 
set aside the order of the Sessions Judge. 
In the present state of the matter it is, in 
my opinion, desirable that it should be 
finally settled. The order I make on this 
reference, therefore, is that I set aside the 
order of the Sessions Judge dismissing the 
appeal of Panchanon Mondal and direct 
the District Magistrate to hear his appeal 
and dispose of it in accordance with law. 


N. Order accordingly. 





Be 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal Revision Application No. 184 
of 1936 
October 8, 1936 
Davis, J. C. AND Menta, A. J. C. 
MUHAMMAD HASSAN AND oTgERsS 

—APPLICANTS 


vETSUS 
HMPEHROR—Oppositg Parry 
Bombay Prevention of Gambling Act (IV of 1887), 
ge, 13, 12, 3(a)—Game of skill, what is—Hlement of 
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chance predominating—Game, if one of chance— 
Persons performing operations necessary for gaming 
—Whether must be deemed to be gaming—Convic- 
tion—Confiscatton—Order for sale of instruments 
of gaming—Legality of. 

No game can be a game of skill alone, and in 
any game in which even great skill is required, 
chance must playa certain part. Mven a skilled 
playerin a game of mere skill may be lucky or 
unlucky, so that we think that evenin a game of 
mere skill chance must play its part. But itis 
not necessary to decide in terms of mathematical 
precision the relative portion of chance to skill 
when deciding whether a game is a game of mere 
skill within the provisions of s.13. Where the ele- 
ments of chance most strongly predominate, the 
game is nota game of mere skill, 

Persons taking part in operations to enable the 
game to be played, such as giving instrue- 
tions to those who come to participate on it, etc., 
must be deemed to bs gaming within the provisions 
of the Bombay Prevention of Gambling Act, as they 
actually assistin the gaming. ; 

In s, 12, Bombay Prevention of Gambling Act, 
before as well as after amendment, it would 
appear that the forfeiture of money and the 
severer penalties imposed'by the section relate to 
a person convicted of wagering or betting but not 
fo a person convicted merely of gaming. Where 
there has been a conviction under s. 12, the money 
and the instruments of gaming will not ba for- 
feited and will be returned to the owner of the 
instruments, Ia the section there is a direction 
that all instruments of gaming found in such pub- 
lic place shall he destroyed and not ordered to be sold. 

Or. R. App. from the judgment of the Spe- 
cial First Class Magistrate, Karachi. 

Mr. H. P. Minwala, for the Applicants. 

Mr. Charles M. Lobo, for the Crown. 

Davis, J. C.—This is an application in 
revision against the conviction by the 
Special First Class Magistrate, Karachi, of 
three persons for an offence under s. 12, 
Bombay Prevention of Gembling Act (IV of 
1087), and we have heard a long and inte- 
resting discassion as to what is a game 
of mere skill, a game of pure skill, a game 
of chance, and a mixed game of skill and 
chance, within the provisions of s. 13 of 
the Act or without those provisions, but 
we do not think that it is necessary in 
this case to deal with these questions at 
large. All wethink we have to decide is 
whether the game before usisa game of 
mere skill within the provisions of s. 18, 
Prevention of Gambling Act, and after 
having Seen the game and having been 
instructed by the learned Counsel for the 
applicants and his client as tits working, 
we have no doubt whatever that it is not 
agame ofmere skill within toe provisions 
of s. 13, Prevention of Gambling Act. The 
learned Magistrate has described the game 
in detail in his judgment, and it is a game 
whereby when a spring lever is pulled a 
ball is propelled along a groove up an ine 
clined plane whence it falls among various 
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wires, and pins which form obstacles to 
and divert its course so that it may finally 
fall into a cavity or hole whicn bears 
against it a certain number. The player 
pays for the privilege of playing this game; 
he pays an annafor ten balls and if he 
is sufficiently lucky and the numbers 
written against the cavities or hulesin which 
the balls tinally repose reach a certain total, 
heis entitled to a prize. 

The learned Magistrate came to the con- 
clusion thet the game was largely a game of 
chance, and that any skill that could be 
shown was in the manipulation of the lever 
whereby the ball was propelled, but he 
found that the element of skill was so 
small a fraction of the whole that it could 
not be said to be a game of mere skill. It 
was, in his opinion, as to ninety per cent. 
agame of chance and as toten per cent, 
a game of skill. It has been pointed out 
to usin the course of argument that no 
game can bea game of skill alone, that 
in any game in which even great skill is 
required,’ chance must play a certain part, 
and we think there is force in this argu- 
ment. Even askilled player ina game of 
mere skill may be lucky or unlucky, so that 
we think that even in a game of mere 
skill chance must play its part. But we 
do not think that itis necessary to decide 
in terms of mathematical precision the 
relative proporiicn of chance to skill when 
deciding whether a game is a game of mere 
skill within the provisions of s. 13. We 
are satistied in this particular case that it 
cannot be said that the game before us 
is a game of mere skill, because it is quite 
Clear to us that the elements of chance most 
strongly preponderate. We think, there- 
fore; on the point that the game is a game 
of mere skill, the applicants must Jail. 

It was then argued that the three ac- 
cused had not actually participated in the 
gaming, thatthey themselves were not 
the gamesters and that onein fact was the 
proprietor of tbe instrument of gaming. 
But we think whether a person has or has 
not participated in gaming is a question of 
fact to be decided by the Magistrate, who 
tries the case, and it would oniy be if we 
found upon the record that there was no 
evidence which could justify the finding 
of the Magistrate that the three applicants 
participated in the gaming, that weshould 
interfere, As the learned Public Prosecu« 
tor has pointed out to us, it is necessary 
that those who come to participate in this 
gaming must have instruction. The tables 
and balls do not work themselves, and 
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their working must be explained. More- 
over, there must be some one to add up the 
numbers and decide whetner the gamester 
Las or has not been successful, and we 
think tu se who take part in these opera- 
tions, must be deemed to be gaming with- 
in tue provisions of be Act, as they actu- 
ally assistin the gaming. i 

It is argued for tne applicants that when 
the Sergeant of Police came upon the 
scene, the instruments of gaming were lying 
there unused. If that were tne case, of 
course, the conviction could not be sus- 
tained, but clearly the learned Magistrate 
has considered this argument and has come 
Lo the conclusion that the three applicants, 
one and all, were partfcipating in the play- 
ing on these instrumentsef gaming. We 
think, therefo.e, that their conviction is 
correct. Yeta further point has been rais- 
ed and that is, that the money found in 
the instruments of gaming should be re- 
turned to theowner. Section 12, refers to 
the forfeiture of monies found with a person 
convicted under the section. This section 
as with other sections has recently been 
amended, but in the section, before as well 
as after amendment, it would appear that 
the forfeiture of money and the severer pe- 
nalties Imposed by the section relateto a 
person convicted of wagering or betting but 
not to a person convicted merely of gaming. 
In this case the accused have been con- 
vicled under the part of s. 12, which relates 
to gaming. The money andthe instruments 
of gaming will not be forfeited and will be 
returned tothe owner of the instruments, the 
applicant Rashid, by the Nazir of the Court. 
In the section there isa direction that all 
instruments of gaming found in such pub- 
lic place shall be destroyed, and this is the 
order the learned Magistrate should have 
passed. The order should not have been 
for the sale of the instruments of gaming. 
The order of the Magistrate will be varied 
to this extent. The revision application 18 
dismissed accordingly. 


N. Order accordingly. 


ne EC. 


NAGPUR HIGH COURT 
Criminal Revision .No. 154 B of 1935 
October 31, 1936 
GRILLE, J. 
EMPEROR— PROSECUTOR 


versus 
BASANTILAL JUTHALAL— 
RESPONDENT 


Public Gambling Act (WII of 1867), 3 3 aa 


1937 


amended by C. P. Act 111 of 1927—'Place', whether 
canbe a public road—Interpretation of Statutes — 
Word of general indication succeeding words of 
Specialised indication—Crmstruction. 

Under s. 3 of the Public Gambling Act as amended 
by the OP, Act No. TIT of 1927, an attempt has 
been made to bring that section into conformity with 
the definition of “common gaming house” in s. 1. 

Any word of general indication succeeding a 
catalogue of words having a specialized indication 
must be interpreted to have a meaning ejusdem 
generis, and the werd ‘place’ in s. 3cf the Public 
Gambling Act cannot be so construed as to embrace 
the whole ofa public thoroughfare. 

‘A place’ must be a definite area so marked out 
that it can be found and recognized A public 
street isnot such a place. 
Racecourse Co. (1), applied. 


Reference made by the Court of the Addi- 
tional Sessions Judge, Akola, dated Decem- 
ber 12, 1935, in Criminal Revision No. 70 of 
1935 recommending moditication of the 
order of the Court of the Sub-Divisional Ma- 
gistrate, Khamgaon, dated October 31, 1935, 

in Criminal Appeal No. 111 of 1935. 


' Order.— This is a reference under s. 438 
of the Criminal Procedure Code by the 
Additional Sessions Judge, Akola. One 
Basantilal has been convicted unders 3 of 
the Public Gambling Act and sentenced 
to three months’ rigorous imprisonment. An 
appeal failed, and itmust accordingly be 
taken as a fact that he did take a satta bet 
from a person on a public road in Kham- 
goan. The reference has been made by 
the Additional Sessions Judge suggesting 
that the conviction under s. 3 of the Public 
Gambling Act is illegal, asa public road 
cannot be a common gaming house. 

By Oentral Provinces Act No. II of 1927 
the definition of “common gaming house” 
has been enlarged to cover “any house, 
room, tent, enclosure, space, vehicle, vessel 
or any [lace whatsover...” Under s. 3 of 
the Public Gambling Act as amended by 
the ©. P. Act Ne. IH of 1927, an attempt has 
been made to bring that section into con- 
formily with the definition of “cominon gam- 
ing house” in s. 1. There, however, the 
word “place” in the unamended Act has 
not been amended by the word “any place 
whatsceve1", and the old words “house, wall- 
ed enclosure, rcom or flace” have been de- 
leted, and in their stead occur ‘the words 
“house, room, tent, enclosure, space, vehicle, 
vessel, or any place"; that is to says. 3 
of the Public Gambling Act can apply only 
toa person (in the present circumstances) 
having the use of any place, and not of any 
place whatsoever. ‘The point, however, is 
of minor importance, since it is a well- 
known rule that any word of general in- 
dication succeeding a catalogue of words 


Powell v. Kempton Park 
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having a specialized indication must be 
interpreted to have a meaning ejusdem ge- 
neris, and the word “place” ins. 3 of the 
Public Gambling Act cannot be so construed 
as to embrace the whole of a public thorough- 
fare. As observed by the Earl of Halsbuary 
Lord Chanceller, in Powell v. Kempton 
Park Racecourse Co. (1), in construing tke 
terms of Act XVI and XVII Vic. chapter 
109, any place which is sufficiently definite, 
and in which a betting establishment might 
be conducted would satisfy the words of the 
Statute; and in the same case Lord James 
of Hereford said : — 

“Speaking in general terms whilst the place 
mentioned inthe Act must be to some extent ejus- 
dem generis with house, room, or office, I do not think 
that it need possess the same characteristics; for 
instance, it need not be covered in or roofed. Ib 
may be, fo some extent an open space. But certain 
conditions must exist in order to bring such space 
within the word ‘place’. 

“There must be adefined area so marked ont that 
it can be found and recognized as ‘the place’ where 
the busidess is carried on and wherein the bettor 
can be found. Thus, if a person betted on Silisbury 
Plain, there would be no ‘place’ within the Act. 
The whole of Epson Downs or any other race- 
course where betting takes place would not consti- 
tute a place, but directly a definite localization of 
the business of betting is effected, be it under a 
tent or even movable umbrella, it may be well held 
that ‘a plaee' exists for the purposes of a conviction 
under the Act. If this view be correct I think that 
the inclosure existing at Kempton Park might, 
physically speaking. under csrtain conditions con- 
stitute ‘ a place’ within the meaning ofthe first and 
second sections of the Act of 1853, It is a defined 
space limited by metes and bounds, and of such an 
area that a person therein carrying on the business 
of betting canbe found.” A 

It follows, therefore, that‘a place’ must be 
a definite area so,marked out that it can be 
found and recognized. A public street is 
not such a place. Tne reference is accord. 
ingly accepted, and theconviction is set 
aside. | ; 

I donot propose to consider the conviction 
of Basantilal under any other section of the 
Public Gambling Act. For the period 
October 31, 1935, until December 12, 1935, 
ie. from the time of his failure in appeal 
until the order of enlargement on bail by 
the Additional Sessions Judge the accused 
was in jail. This period of six weeks is a 
sufficient punishment for any offence of 
waich he could legally be convicted. 

D. Order accordingly. 

(1) (1899) A C143; 68 LJ Q B 392; 80 L T 538; 63d 
P 260; 47 W R585; 15 T L R268; 43S J 329; 19 Cox, 
O C 265, 
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- PATNA KIGH COURT 
Criminal Reference No. 32 of 1936 
August 6, 1936 
VARMA, J, 
MANAGER, DHALBHUM ESTATE— 
PETITIONER 
VETsus 
OVERSEER, JUGSALAI NOTIFIED 

AREA COMMITTEE —Opposrre PARTY. 

Bihar and Orissa Municipal Act (VII of 19:2), 
és 238, 359 (2), 217—Notice under s. 238— Provisions 
of s. 259 9) not complied with — Prosecution, af legal— 
Specification. not supplied—Notice is defective. 

_ Where notice under s. 238, Bihar and Orissa Muni- 
cipal Act was served upon the Manager of an Estate 
asking him to improve drains within a month, but 
the alternative that if he did not do it, the Municipal 


Commissioners would get it done themselves was not 
mentioned in the notice : 

Held, that the notice was illegal due to non-com- 
pliance withthe imperative provisions of s. 359 (2) 
and hence no prosecution could be based on it. 
Further as nothing was expressed therein as to what 
was the proper type of drains to be constructed the 
notice was vague and it was also defective from the 
point of view of s 217 as no specification had been 
supplied. Chairman of Puri Municipality v. 
Kissori Lal Sen (1), relied on. Jagadis Chandra 
Ganguly v. Sreenath Bose (2) and Kanai Lal Jalan 
v. Corporation of Calcutta (3), referred to. 


Cr. Reference made by the Sessions 


ne Manbhum-Singhbhum, dated June &, 


Messrs. Manohar Lal and G, C. Mukharjt, 
for the Petitioner. 

The Government Pleader, for the Crown. 
_Order.—This is a reference by the Ses- 
sions Judge of Manbhum-Singhbhum 
against an order of the Magistrate convict- 
ing the Manager of the Dhalbhum Estate 
unders. 242, Bihar and Orissa Municipal 
ae Ne ear eee and ane dated 

are j »and sentencing him 
a fine of Rs. 50. i ARA 

The case against him, as appears from 
the record, was that there were kachcia 
drains on either side of the road within 
the Jugsal:i Notitied Area, which were not 
in a satisfactory condition and were such 
as to affect injuriously the health of the 
public. A notice was served upon the 
Manager of the Dhalbhum Estate under 
s. 238 ofthe Act; but it appears from the 
evidence that no attempi was made by 
him to comply with the order meutioned in 
the notice before the prosecution actually 
started. As the form of the notice has 
been the basis of a reference by the learned 
Sessions Judge, I think it necessary to give 
it èn extenso, so that one can appreciate 
the argument advanced on behalf of the 
petitioner by Mr. Manohar Lal and the 
reply thereto by the learned Government 
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Pleader for the Crown. The notice runs as 
follows: 


“Under s. 238 (1) and (2), Bihar and Orissa 
et Act, 
o 


The Manager, 
Dhalbhum Estate. 

Whereas it appears that the kacchha drains on | 
both sides of the road from Nayabazar road to 
Nullah and also the kacheha drain along Gaushala 
Nayabazar road are for want of proper drainage in 
a state injurious to health and offensive as. all the 
water remains standing on them and stagnates, 
which is a very unsatisfactoyy arrangement of 
drainage. 

You are hereby required under s. 238 (1) and (2), 
Bihar and Orissa Municipal Act, to improve the 
drainage along both these in Nayabazar area by 
constructing proper type of drains within one month 
of the receipt of this notice.® Failing compliance, 
proper legal action shall be takem against you in 


due course. 
Dated Jugsalai, (Sd) Illegible. 22-10, 
Chairman, 


The October 22, 1935. 
Jugsalai N. A. Committee.’ 


The learned Sessions Judge refers to- 
el. (2),s. 359, Bihar and Orissa Municipal 
Act, and says that the non-compliance with 
the provisions thereof makes the notice 
served upon the petitioner an illegal one. 


Section 359 runs as follows : 

“Whenever it is provided in this Act that the 
Commissioner or the Commsssioners at a meeting 
may require the owners or the occupiers, or the 
owners and occupiers of any land, to execute any 
work or to do anything within a specified time, 
such requisition shall be made, as far as possible, 
by a notice to be served on every owner or occu- 
pier who is required to execute such work or to do 
such thing; but if there be any donbt as to the 
persons who are owners or occupiers, such requisi- 
tion may be made by a notice to be posted up on 
or near the spot at which the work is required to 
be executed or the thing done, requiring the 
owners or the occupiers, or the owners and occupiers, 
of any land, to execute such work or to do such 
thing within a specified time; and in such notice 
it shall not be necessary to name the owners or the 
occupiers. ° 

(2) Every requisition as aforesaid, other than a 
requisition under s. 196 or s. 197, shall give 
notice to the persons to whom it is addressed that, 
if they fail to comply with the requisition or to 
prefer an objection against such requisition as 
provided inthe next succeeding section, the Com- 
missicnars will enter upon the land and cause the 
required work to bs executed, or the required thing 
to be dons; and that in such case the expenses in- 
curred thereby will be recovered from the persons 
who are required in such requisition to execute such 
work or do such thing.” 


Now a mere glance at the notice which 
I have quoted in extenso will show that 
the provisions of cl. (2), s. 359 have not 
been complied with. The learned Advocate 
who opposes the reference has urged that 
the last sentence of the notice isa suffi- 
cent compliance with cl. (2), s. 359. Iam 
afraid 1 cannot accept that contention. 
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© last sentence says: 
‘Failing compliance, proper legal action shall be 
cell against you in due course.” 
meeSo the action to be taken is against the 
son on whom ths nosice was to be 
rved, and the only thing that could be 
me against that person was to prcsecule 
m under the provisions of the Municipal 
ct. The only alternative that if he did 
ot do what he was being asked to do, the 
<Ommissioners would get it dene them- 
‘lves, was not mentioned in the notice 
oy agincl. 2, s. 359, the word ‘shall’ is 
ed, the observance of its Provisions seems 
> me imperative. . I agree with the learned 
essions Judge that this defect in the notice 
<aakes it illegal, and ho prosecution could 
«we based thereon. * 
My attention has been drawn to the 
ase Chairman of Puri Municipality vV. 
BEKCissori Lal Sen (1), in which it was held 
hat non-mention of the second portion of 
«he section (which corresponds to s: 359, 
ihar and Orissa Municipal Act) made the 
penotice illegal inasmuch asthe mention of 
the second portion was imperative and no 
prosecution could be started for failure to 
comply with the requisiticn of such a notice. 
But as against that, the learned Govern- 
ment Pleader has relied upon the decision 
in Jagadis Chandra Ganguly v. Sreenath 
Bose (2) where the case which I have just 
mentioned was discussed. We have not got 
a full report of the case. The petitioners 
in that case were residents within the juris- 
diction of the Barrack pore Municipality and 
notice was issued upon them under the 
provisions of s. 175, Bengal Municipal Act 
(Act LL of 1884), to remove a privy in 
their house which was considered to be a 
nuisance by one of the neignbours. I have 
already mentioned that s. 175, Bengal 
Municipal Act, corresponds tos. 359, Bihar 
and Orissa Municipal Act. When they 
failed to comply with that requisition a 
prosecution was started which ended in 
their conviction. It was argued, it Scems, 
that before prosecuting the petitioners a 
further nolice was necessary to ba served 
upon the accused in that case. Their Lord- 
ships saw that it was not necessary to serve 
a second notice. A second notice only. 
becomes necessary under the provisions of 
s, 175, Bengal Municipal Act, which corres- 
ponds with s. 359, Bihar and -Onissa 
Municipal Act. I do not think that this 
decision in any way throws any light upon 
the validity or t'e invalidity of the notice 


(I)10 WN 244n. 
(2)2 OWN 187, 
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which we har: been discussing in this 
case. There the argument was based upon 
the assumption that a valid requisition 
under s. 175 (s. 359, Bihar and Orissa 
Municipal Act) was served on the accused. 

I am further of opinion that the notice 
is very vague. It asked the manager of 
the Dhalbhum Estate to constract proper 
type of drains within one month. Now the 
idea of the Municipal Authorities with 
regard to the proper type of drains may 
differ considerably from tne idea ofa pro- 
per type of drain possessed by the peli- 
tioner. If they wanted him (the accused} 
to repair according to their ideas, they ought 
to have given in the notice itself some 
specification to enable him to comply with 
the order. As to the question whether the 
notice which is supposed to have been 
served under s 238, Bihar and Orissa 
Municipal Act, could have been served 
under that section, I am of opinion that 
s. 238 deals with cases of land where water 
stagnates and where there is no proper 
arrangement for drainage. Clause (1) deals 
with such lands which are at a distance 
of 100 feet from the nearest drain; and 
cl. (2) deals with cases of land where there 
is no such drain near by. The learned 
Government Pleader urges that when the 
notice was served, evidently the authori- 
ties meant that there is no proper drainage 
of the land from which the water comes 
and stagnates in this drain. ‘Tne very 
wording of the notice indicates that there 
were specific circumstances in their con- 
templation when the notice was issued by 
the Municipal Authorities. Therefore, [ 
have very grave doubts as to the appli- 
cability of s. 238 itself. Then arises the 
question as to what could have been the 
section under woich similar notices should 
have been issued to the accused. For that 
{ find that the Municipality is authorized 
under s. 217 to deal with the existing 
drains and there it would have been 
necessary to give specifications of the 
Alterations ordered to be made by the 
notification. Section 217, Municipal Act, 
runs as follows : 


“(1) The Commissioners may require by notice the 
owner or occupier Of any land or building, within 
a period to be specified in the notice, to do all or 
any of the following things: (a) to close, remove, 
alter, repair, disinfect or put in good order any 
latrine, urinal, cesspool, drain or receptacle for 
sewage, offensive matter or rubbish pertaining to 
such land, &c. (2) When requiring uader sub-s. (1) 
anything to bə provided, altered or done, the Com- 


missioners may specify in the notice the descrip- 


tion of the thing to be provided, the pattern to 
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congorm with which the thing is to be altered, and 
the manner in which the thing is to be done.” 


No specification has been supplied and 
to that extent the notice is defective even 
frem the point of view of s. 217. The case 
in Kanai Lal Jalan v. The” Corporation 
of Calcutta (3) has been referred to by 
‘he accused where it was held that if the 
Municipality wanted the owners of the basti 
within the Municipality to carry out certain 
improvements, they ought to have served 
them with a copr of the standard plan ap- 
proved by the General Committee under 
s. 407, Calcutta Municipal Act, and pointed 
out tothem on that plan what work they 
were to do. Failure to dothat would make the 
conviction illegal. The position seems to be 
very much like that centemplated by s. 217, 
cl (2), Bihar and Orissa Municipal Act. 
Mr. Manohar Lal for the petitioner has 
raised another point, and that is that the 
petitioner who happens to be the manager 
of the Dhalbhum Estate should not have 
been prosecuted because he is not the owner, 
sirictly speaking. As against that my 
attention has been drawn to the definition 
of “owner” ins. 3, cl. (18). Clause (18) 
says: “owner” includes “(b) a manager on 
behalf of any such person.” If that were 
all, there would have been no difficulty in 
prosecuting the manager. But we find that 
there is a proviso attached tothe list of 
persons who are included in the term 


“owner” and that proviso runs as follows: 

“Provided that such manager, agent or trustee 
shall be liable to do anything required by this Act 
to be done by the owner, nor shall he be subject 
to any fine for omitting to do such thing, unless 
he has sufficient funds in his hands as such manager, 
agent or trustee to do such thing.” 


I need not express any opinion upon 
this part of the argument, because I find 
that for the purposes of this case the con- 
viction cannot stand for the reasons given 
hy the learned Sessions Judge and for the 
supplementary reasons given by me in tke 
early portion of the judgment. I would, 
therefore, accept the reference, set aside 
the conviction and sentence, and acquit the 
petitioner. 

N. Reference accepted. 


(3) 11 C W N £08; 5 Cr. LJ 293. 
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SIND JUDICIAL COMMIS- 
< SIONER'S COURT 
Criminal Revision Application No. 138 of 193€ 

August 13, 1935 

Davis, J. CO. AND Lepo, A. J. O. 

KARACHI MUNICIPAL CORPORATION— 
APPLICANT 
VETSUS 


THAOOMAL KHUSHALDAS—Opposits 


PARTY 

Criminal Procedure Code (Act V of 1898), ss. 417, 
439 — Acquittal—Interference, in revision—Principles 
— Normal procedure not resorted to—Held, High 
Court will not interfere. 

The right of an accused person who has been 
acquitted, that he should not be tried a second 
time, is a valuable right and is not to be interfered 
with lightly. Although iw exceptional circumstances 
the High Court will interfere ig revision even with 
an acquittal, the High Court will not consider doing 
so until the normal procedure has been followed 
and has failed. The normal procedure for 
the party aggrieved is to apply to the District 
Magistrate, who will then refer the matter, if he 
thinks proper, to Government, and Government can, 
if they think proper, sanction proceedings unders. 417, 
Criminal Procedure Oode, and where this course has 
not been followed, the High Court will not interfere. 


Mr. Sunderdas Jethanand, for the Appli- 
cant. 

Mr. B. H. Lulla, for the Opposite Party. 

Davis, J. C.--In our opinion this appli- 
cation is entirely misconceived. It is an 
application to us purporting to be made 
under s. 435 read with s. 439, Criminal Proce 
dure Code, to set aside an order of acquittal 
passed by two Honorary Magistrates in pro- 
ceedings under the Municipal Act. The 
right of an accused person who has been 
acquitted, that he should not be tried a 
second time, is a Valuable right and is not 
to be interfered with lightly. Wedo not 
say that in exceptional circumstances this 
Court will not interfere in revision even 
with an acquittal, but we certainly will not 
consider doing so until the normal proce- 
dure has been followed and has failed. That 
normal procedure is for the party aggrieved 
to apply tothe District Magistrate, who will 
then refer the matter, if he thinks proper, 
to Government, and Government can, if 


‘they think proper, sanction proceedings 


urder s. 417, Criminal Procedure Code. That 
course, in this case, h:s not been followed. 
No attempt has been made to move the 
Government through the District Magistrate. 
We are not prepared, therefore, to interfere. 
We do not think either the importance of 
the case or the particular circumstances 
attached to it justify even postponing these 
proceedings until the aggrieved party has 
moved the Government. | l 

The application, therefore, is rejected. 

N. Application rejected. 
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BOMBAY HIGH COURT 
Criminal Revision No 123 of 1926 
November 18, 1935 
BEAUMONT, O. J. AND Mack in, J. 
EMP F ROR—PROSECUTOR 


4 VETSUS 
YESA NANA DIDW AGH AND OTHERS— 
AOCUSED 


Registration Act (XVI of 1908), s. 83—Section, 
whether applies to offences committed under Act but 
not coming to knowledge of Registering Officer—Section, 
whether prohibiiory—Offences coming to knowledge 
of Registering Officer in oficial capacity-—His sanc- 
tion for prosecution, if necessary. 

Section 83, Registration Act, deals only with a 
prosecution for any offence under the Act “coming 
to the knowledge of a Registering Officer in his 
official capacity,’ and,it provides in effect that 
where an offence comes to the knowledge of the 
Registering Offider in his official capacity, a pro- 
secution may be commenced by or with the per. 
mission of the officers mentioned in the section. 
But the section has no application whatever to cases 
in which offences are committed under the Act, 
but those offences do not come to the knowledge 
of the Registering Officer. 

Section 83, Registration Act, is not prohibitory 
either in terms or in intention On the contrary, 
it is an enabling section and provides that a pro- 
secution for any offence which comes to the know- 
ledge of a Registering Officer in his official capa- 
city may be commenced by or with the permission 
of specified Registration Officers. Oonsequently, 
sanction of Registration Officer may or may not 
be obtained for prosecution of offences coming to 
his knowledge in his official capacity. Gopi Nath v. 
Kuldip Singh (1) and In re Piramu Nadathi (2), 
relied on. Emperor v. Mohamed Mehdi (3) and Nga 
Pan Gaing v. Emperor (4), dissented from. 


Cr. R. made by the Additional Sessions 
Judge, Satara, 

Mr. P. B. Shingne, for the Crown. 

Mr. S. G. Patwardhan for Mr. S. G. 
Chitale and Mr. J. C. Shah for Mr. B. N. 
Lokur, for the Accused. 


Beaumont, C.J.—This is a reference 
made by the Additional Sessions Judge of 
Satara asking us to quash a committal order 
under s. 215, Criminal Procedure Code. 
Certain persons have been committed by the 
Magistrate to the Sessions Court of Satara 
on charges under ss. 419 and 467, read 
with ss. 109 and 114, Indan Penal Code, 
ands. 82, sub ss. (e) and (d), Registration 
Act. The learned Judge takes the view 
that the prosecution unders. 82, Registra- 
tion Act, is incompetent without the sane- 
tion of the registration authority under 
s. 83 of the Act, and for that reason he 
invites us to quash the committal order. 
The question whether a sanction to a pro- 
secution under s. 82, Registration Act, is 
required under s. 83 has given rise toa 
difference of opinion amongst certain of the 
High Courts of India, but this Court does 
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not seem to have expressed any opinion 
upon the subject. Now, reading the Act in 
the first place, apart from authority, the 
sections of the Act impsing penalties are 
ss. 81 and 82. Section 81 imposes a 
penalty on a Registering Officer and every 
person employed in his office for the pur- 
pose of the Act commits certain offences, 
and s. 82 deals with offences committed 
before a Registering Officer. The section 
deals with making a false statement before 
a Registering Officer, intentionally deliver- 
ing toa Registering Officer a false copy or 
translation of a document, falsely personat- 
ing another in anv proceeding or inquirv 
under the Act, and abetment of anv of 
those offences. Then comes s. 83 which 
provides that : 

“(1) A prosecution for any offence under this Act 
coming to the knowledge of a registering officer in 
his official capacity may be commenced by or 
with the permission of the Inspector-General, the 
Branch Inspector-General of Sind, the Registrar or 
the Sub-Registar, in whose territories, district or 


sub-district, as the case may be, the offence has been 
committed.” 


I must confess that but for the differ- 
ence of opinion which has arisen on the 
construction of the Act, I should have 
thought that its meaning was perfectly 
plain. Section 83 deals only with a prosecu- 
tion for any offence under the Act “coming 
to the knowledge of a Registering Officer in 
his official capacity,” and it provides in 
effect that where an offence comes to the 
knowledge of the Registering Officer in his 
official capacity, a prosecution may be 
commenced bv or with the permission of 
the officers mentioned in the section, But 
the section has no application whatever to 
cases in which offences are committed 
under the Act, but those offences do not 
come to the knowledge ofthe Registering 
Officer. In a majority of cases probably 
the Registering Officer does not know whe- 
ther adocument produced before him is a 
false document or not, nr whether a per- 
son appearing before him is personating 
some other person. To those cases s. 83 
seems to me in terms to have no applica- 
tion whatever. This view of the section has 
been taken by the High Court of Calcutta 
in Gopi Nath v. Kuldip Singh (1) and by 
the High Court of Madras in In re Piramu 
Nadathi (2). On the other hand, the High 
Court of Allahabad in a series of cases, of 
which the latest is a Full Bench decision, 


(1) 11 O 568. 
(2) 40 M 880: 38 Ind. Cas. 976; A I R 1918 Mad. 
439:18 Or, L J 416; 21 M L T 116; 5 LW 414, 
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Emperer v. Muhammad Mehdi (3), has 
taken the view that s. 83 is a prohibitory 
section, and that it prevents any prosecu- 
tion under s. 81 ors. 82 without the 
sanction of the officers specified ins. 83 
That view has also been adopted by the 
Rangoon High Court in Nga Pan Gaing v. 
Emperor (4). The learned Judges who take 
that view have given reasons, as to the 
cogency of which I am not altogether 
satisfied, for thinking that the Legislature 
must have intended that no prosecution 
should take place under the Indian Registra- 
tion Act, without the sanction of the Regis- 
tration Officers. 

But they have entirely failed to bring 
conviction to my mind that, if the Legis- 
lature ever entertajned such an intention, 
they have given effect to it bys. 83 of 
the Act. There are a greatmany enact- 
ments which constitute offences, and pro- 
hibit any prosecution in respect of those 
offences without obtaining a certain sanc- 
tion. One may illustrate s. 195 and the 
following sections of the Criminal Procedure 
Code in which the phraseology adopted is 
that no Court shall take cognizance of 
certain offences without obtaining a certain 
sanction. Another illustration is the Indian 
Stamp Act,s. 70, in which the phraseology 
is that no prosecution in respect of any 
offence punishable under the Act shall be 
instituted without a certain sanction. And 
again s. 29, Arms Act of 1870, where the 
language provides that where an offence 
has been committed, no proceeding shall 
be instituted without previous sanction. 
Those are clearly prohibitory sections Sec- 
tion $3, Registration Act, is not prohibitory 
ag far as I can see, either in terms or in 
intention. On the contrary, it is an enabl- 
ing section and provides that a prosecu- 
tion for any offence which comes to the 
knowledge of a Registering Officer in his 
official capacity may be commenced by or 
with the permission of specified Registra- 
tion Officers. I am quite unable to construe 
that section as being of a prohibitory 
character. In my opinion, therefore, the 
committal order was correct and no order 
will be made on the reference. 

Macklin, Jd.—I agree. To my mind there 
is no cogent reason for not giving to the 
section the literal meaning of the words 
used, which is that, when a prosecution for 
an offence under the Act does come to the 

(3) 57 A 412; 152 Ind. Cas 667; A I R 1934 All. 
963; (1934) Or. Cas. 1291; 36 Cr L J 137; (1934) A L 
J 905: 7R A 365; 1934 A L R 1095. 

(4) 4 R 437; 99 Ind. Cas. 401; AIR 1927 Rang. 61; 
98 Or, L J 145; 5 Bur. L J 156. 
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knowledge of a Registering Officer in his 
official capacity, then he or some one with 
his permission may start a prosecution. So 
far asit goes, the Act does not in terms 
prevent a prosecution from being 
started by a private person not in an cfficial 
capacity. What it does dois to enable an 
official to start a prosecution in his official 
capacity. But for the enactment of that 
section 1 take it that the ordinary rule that 
any one may set the criminal law in motion 
would still have applied ; btit a prosecution 
for the offence under this Act, even if start- 
ed by one of the officers named ins. 83 or 
with his permission, would still have been 
a prosecution not in an official capacity but 
in a private capacity. What. the section 
does is to enable the officers named to use 
their official position for the purpose of 
prosecution without personal risk, and I do 
not think that any other interpretation of 
the section is justified by the words used. 
D. Order accordingly. 


NAGPUR HIGH COURT 
Criminal Revision No. 395 of 1936 
February 15, 1937 
GRILLE, J. 
RAMPRASAD AND otsers—AccusEp 
ve TSUS 
EMPERO R-—RESPONDENT 

Public Gambling Act {III of 1867), ss. 4, 3, 5— 
Search under the Act—Criminal Procedure Code (Act 
V of 1898), s. 103 — Whether applies — Witnesses, 
nature of —Hvidence, value of—Confiscation of money, 
af authorised by s. 5. 

Section 103, Criminal Procedure Code, does not 
apply to searches made under the Public Gambling 
Act. This questionhas a bearing on the character 
of the witnesses who appear forthe prosecution in 
cases under the Act. They need not be residents of 
the locality and they need not even be respectable. 
Such witnesses are not accomplices and their evidence 
does notrequire corroboration, though it should be 
submitted to careful scrutiny. If theevidence as such 
is acceptable, it should not be disregarded. Rure 
Mal v. Emperor (Dand Emperor v. Chaturbhuj Sahu 
(2), relied on. 

Section 5 of the Public Gambling Act conveys no 
authority for the seizure and confiscation of money 
foundonthe persons of people found in a common 
gaming house. The authority extends only to money 
found therein reasonably suspected to have been used 
or intended to be used for the purposes of gaming. 
There can be no justification for assuming that any 
person who frequentsa public gaming house has the 
intention of gaming with all the money he happens to 
havein his pocket at the time. Pyarelal v. Crown 
(3 , r: ferred to. 

Reference made by the Sessions Judge, 
Nagpur; for revision of the order of the 
Court of the Magistrate, First Class, Nagpur, 
dated August 26, 1936, in Criminal Case 


No. 528 of 1935. 
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Mr. Hidayatulla, for the Applicant. 
Mr. W.R. Puranik, for the Crown. 
Order.—The accused persons were con- 
icted under s. 4 of the Public Gambling 
et and in addition Ramprasad, the keeper 
f the common gaming house, was con- 
icted under s. 3 of the Act. The Sessions 
udge, Nagpur, bas referred the case under 
. 438%, of the Criminal Procedure Code on 
wo points: one that the conviction of tre 
accused should be set aside as all the 
yitnesses were interested, and, secondly, 
hat the order directing the confiscation 
xf the money found on the persons of the 
recused is illegal. The ihree witnesses 
«who, in addition to, the Sub-Inspector, 
m=z ve evidence fox the prosecution have all 
admitted that they have previously given 
svidence in gambling cases, and the Bes- 
«sions Judge considers that their evidence 
on that account should be rejected as the 
reward which is paid to an informer in 
such a case could very well be divided 
by him with the witnesses who are examin- 
ed to prove the offence. The learned 
Sessions Judge has, however, considered 
the argument which was advanced before 
him concerning the relevance of s. 103 of 
the Criminal Procedure Code and has 
held that that section does not apply to 
searches made under the Gambling Act. 
In this view I agree with him, andthe 
inapplicability of this section has also 
been pointed out by my learned brother 
Gruer, J. in Pentayya v. Crown. Criminal 
Revision No. 122 of 1936, dated June 9, 
1936. This question, however, hasa bear- 
ing on the character of the witnesses who 
appear for the prosecution in cases under 
the Public Gambling Act. They need not 
be residents of the locality and, as indi- 
cated in the decision in Rure Mal v. Em- 
peror (l), they need not even he res- 
pectable. In that case Sen, J. refused 
to set aside the conviction even though the 
only witness examined to prove the search 
was at that time under Police surveillance. 
The absence of any provision in the 
Public Gambling Act for the applicability 
of s. 103. of the Criminal Procedure Code, 
a provision for which finds place in the 
Opium Act, would indicate that the Legis- 
lature is aware of the difficulty of pro- 
curing witnesses to give evidence against 
people who are accused of an offence which 
many people consider a legitimate pastime. 
No doubt such witnesses would be held 
in contempt by a large number of people 


(1) A I R 1929 All. 937; 120 Ind. Cas. 266; 31 Cr. L 
J 35; Ind. Rul. (1930) All. 42; (1930) A L J 299, 


. of mcney found on the persons of 
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and must be considered to ba actuated 
either with a genuine detestation of gam- 
bling or a desire to stand well with the 
Police or the hope of a reward: but if 
does not follow that even the expectation 
of a reward would make it possible for 
them to concoct charges of gambling with 
an informer against people who are their 
private enemies. It must be remembered 
that such a procedure would not be possi- 
ble without the complicity of the Police 
Officer concerned and that the Police Officer 
dues not act without a warrant issued by 
a Magistrate on credible information: and 
such a plot would also involve the plant- 
ing of the necessary implements of sam- 
bling if an innocent enemy is to be 
victimized. I am not, therefore, impressed 
by the argument that these professional 
witnesses should be disbelieved because 
of the nature of iheir calling. Such a 
witness, as pointed out in Emperor y 
Chaturbhuj Sahu (2), is not an accomplice 
and his evidence does not require corro. 
boration. No doubt the evidence of each 
such witness must be submitted to careful 
scrutiny, aud in the case before me the 
judgment of the convicting Magistrate 
although the trial was a summary one. 
is particularly full and the evidence has 
been carefully scrutinized. If the evidence 
as such is acceptable, there is ng ground 
in law for disregarding it. Thig Point in 
the: reference must, therefore fail, and the 
convictions are upheld. 

In respect of the other point the learned 
Sessions Judge is on surer ground. Not 
only in Pyarelal v. Crown (3), but in 
other cases it has been held that s. 5 of 
the Public Gambling Act conveys no 
authority for the seizure and confiscation 
found in a common gaming e “the 
authority extends only to Money found 
therein reasonably suspected to have been 
used .or intended to be used for the pur- 
poses of gaming. To put the matter 
shortly, there can be no justification for 
assuming that any person who frequents a 
public gaming house has the intention of 
gaming with all the money he happens 
to have inhis pocket at the time. The 
money, therefore, which was found on the 
person of Ganpat and of Goma must he 
refunded to them. This does not app! 
however, to the money found in the et 
of Ramprasad which was hanging up in 

(2) 88 O 96; 8 Ind. Cas. 119;15C WN 171, 


(3) 26 N L R 151; 124 Ind. Cas. 657: 31 : 
Ind, Rul. (1930) Nag 113; A IR 1930 Nag. a L J 277; 
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the shop; that money would come in the 
same category as that found in the till 
and is liable to confiscation. 

The reference is accordingly accepted in 
part as indicated. 

N. Reference accepled in part. 


a a aaa 


PESHAWAR JUDICIAL COM- 
MISSICNER'S COURT. 
Criminal Revision Application No. 384 

of 1936 
January 11, 1937 
MIDDLETON, A. J. O. 
KAURA RAM AND ANOTHER-—ACOUSED 
— PETITIONERS 
versus 
HM PEROR—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), ss. 350, 
195-—-““Resummoned and reheard' in proviso (a) to s. 350, 
significance of— Object of s. 350-——-Witnesses examined 
by tnterrogatories-De novo trial — Issue of further 
commission, if necessary — Penal Code (Act XLV of 
1860), ss. 193, 467 Complaint under s. 193—Conviction 
under s. 467 also—Legality of. 

The words ‘resummoned and reheard’ used in 
proviso (a), s. 330, Criminal Procedure Oode pre- 
suppose that the witnesses have already been sum- 
moned and heard. Section 350, Oriminal Procedure 
Code, is inserted in order that an accused should not 
be prejudiced by a Magistrate relying on evidence 
which he did not himself record. 

Where, therefore in a prosecution under ss. 193, 
467 and 471, Penal (Jode, after the Government Exa- 
miner of Questioned Documents was examined on 
commission, on the transfer of the Magistrate a de 
novo trial is commenced and the second Magistrate 
records again the evidence of all witnesses but no 
commission is issued a second time to examine the 
Expert, s. 350 does not apply, inasmuch as in case of 
witnesses examined by interrogatories there would be 
no point whatever in the second Magistrate issuing a 
further commission for interrogatories, and hence 
there would be no irregularity in the trial. 

Where the accused against whom a complaint is 
lodged only under s. 193, Penal Code, is convicted 
also ofan offence under s. 467, the conviction is 
irregular and made without jurisdiction in view of 
a. 195, Criminal Procedure Code, 

Or. R. App. from an order of the Sessions 
Judge, Derajat, dated December +, 1936. 

Mr. B. R. Puri, Quazi Abdul Wahab 
and Mr. Sher Khan, for the Petitioners. 

Order.—At one trial Kaura Ram has been 
convicted under ss. 193, 467 and 471, Indian 
Penal Code, and sentenced to two years’ 
rigorous imprisonment on each count, the 
sentences to run concurrently, whilst 
Wishan Lal has been convicted under 
ss. 193 and 467, Indian Penal Code, and 
sentenced to one year’srigorous imprison- 
ment on each count, the sentences to run 
concurrently. Their appeals have been 
dismissed and they come up with separate 


petitions for revision. The criminal pro- 
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ceedings were instituted by a complaint 
presented by a Civil Court in which Kaura 
Ram had relied upon an alleged receipt, 
alleged to have been witnessed by Wishan 
ual, to prove satisfaction of a decree 
against him and in which Wisban Lal had 
appeared asa witness in support of that 
receipt. The Civil Courts came to the con- 
clusion that the decree had not been satis- 
fied and that the receipt was a forgery. 

The criminal proceedings started before 
one trial Magistrate who recorded the 
siatements of several witnesses and also 
issued a commission for the examination 
and cross-examination of the Government 
Examiner of Questioned Documents by in- 
terrogatories in Delhi, This trial Magistrate 
was transferred without having framed any 
charges. The two accused under s. 350, 
Criminal Procedure Code, cluimed what is 
usually termed asa denovo trial What 
that section actually allows them to do is 
to demand that witnesses may be re-sum- 
moned and re-heard The second trial 
Magistrate recorded all the evidence again 
but did not issue a second commission 
for the examination of the Government 
Expert. He framed charges, heard defence 
evidence, convicted and sentenced the ac- 
cused as noted above. The first point argued 
is that the trial Magistrate relied upon the 
findings of the Civil Courts that the alleg- 
ed receipt is a forgery, and that such 
findings are totally irrelevant before 
Criminal Oourts. The findings of the civil 
Courts were necessarily based on evidence 
led in the civil proceedings and as the 
tindings in a criminal case must be based 
on evidence before the Criminal Court 
itse.f, the decision of the Civil Court was 
not one which should have been consider- 
ed by the Magistrate; as pointed out, how- 
ever, by the Appellate Court, the convictions 
rest on other buses than the decision of the 
sivil Court. 

The relevant proceedings before the 
civil Court and the nature of the evidence 
given by the two accused therein were 
proved by presiding officers and ministe- 
rial oificers of those Courts, who established 
that the receipt on which the Prosecution 
is based was produced and was alleged to 
be genuine by both the accused. The 
receipt purports to have been executed by 
the Counsel for the decree-holder, Seth 
Onaudur Bhan. It consists of a long 
type-written portion followed by a short 
portion written in English across a stamp 
for one anna, the words of which are: 
“Seth Chandar Bhan, Pleader, received the 


1937 
sum of Rs. 19,500-120 from Lala Kaura 
Ram.” Below the type-written portion 
and above the English written portion the 
Urdu word wlabad is written in Persian 
characler. To the left cf the English writ- 
ten portion and belowthe type written 
word ‘‘witness’ is an entry in Hindi pur- 
porting tohave been made by Wishan 
Lal. Seth Chandar Bhan in evidence stated 
that the whole receipt was a forgery and 
that no portion of it had been written 
by him. The Government Expert gave 
his opinion that tHe English written portion 
was in the same handwriting as certain 
documents believed to have been written 
by Seth Cnandar Bhan, but that the portion 
written on top ofthe stamp was in 
a different ink and handwriting. The 
portion written on the stamp was ‘19,500 
An.’ 

As regards the alleged irregularity, I am 
of opinion that the words ‘re-summoned and 
re-heard’ used in proviso (aj, s. 300, Crimi- 
nal Procedure Ccde, pre-suppose that the 
witnesses have already been summoned and 
heard. Those words can therefore not 
apply to the Government Expert who had 
neither been summoned tu the Criminal 
Court nor heard therein. Apart from this 
interpretation of the wording, it is obvious 
that s. 800, Criminal Procedure Code, is in- 
serted in order that an accused should not 
be prejudiced by a Magistrate relying on 
evidence which he did not himseli record, 
and that in case of wiinessesexamined by 
interrogatories there would be no point 
whatever in the second Magistrate issu- 
ing a further commission for interroga- 
tories. | am therefore unable to tnd 
that there was any material irregularly 
in relying upon the Government Kxpert’s 
evidence. 

It is next pointed out that the Govern- 
ment Expert’s evidence is opposed to the 
statement of Seth Chandar Bhan in that the 
former was of opinion that Seth Chandar 
Bhan had written the majority of the Eng- 
lish written portion of the receipt. Iam 
not aware and Counsel have not been able 
to inform me whether the Civil Court 
was moved to make the complaint by 
Seth Chandar Bhan or not. If not, 
then evenif there be reason fur doubt- 
ing that Seth Chandar Bhan’s evidence is 
perfectly true, it should not be allowed to 
defeat the whole prosecution. The Govern: 
ment xpert has given very cogent reasons 
for his belief that the important part of 
the receipt mentioning the amount of money 
was substituted for something else witha 
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different ink after the main English 
written portion had been made. “rhe 
receipt itself saows clearly that the 
type-written portion could have been 
inserted at any time prior to ot subse- 
quent tothe written portion. It is, tnere- 
fore, apparent that thereceipt as presented 
inthe Civil Court was a receipt that had 
been altered in 1ts most important particu- 
lan, 4. €s it was a forged receipt. I am 
of opinion that, disregarding the findings 
of the Civil Courts, there is sufficient 
evidence upon the record to support 
the concurrent findings of the trial and 
appellate criminal Courts that the receipt 
was a forgery. 

Tne further ground taken in both revision 
petitions that the joint trial of the two 
accused wus irregular has been specitically 
dropped by Oounsel as being untenable. 
In the case of Wishan Lal, a further point 
is raised that the ccmplaint against him 
was only under s. 193, Penal Coue, and that 
therefore tne conviction under s. 467, 
Penal Code, was one made without juris- 
diction: vide s. 195, Criminal Procedure 
Code. This is a currect objection and I 
must find that the conviction under s. 467, 
Penal Code, was irregular. As however 
the sentence under that section was concur- 
rent with that under s. 193, Penal ode, there 
has been no prejudice to Wishan Lal. 
As regards sentences, namely, aggregate 
sentences of two years” rigorous imprisou- 
ment on Kaura Ram and one year's rigurous 
imprisonment on Wishan Lal I can find 
no reasons whatever for interference. The 
result is that 1 dismiss both petitions for 
revision. 


N. Petitions dismissed. 





RANGOON HIGH COURT 
Criminal Appeal No. 1646 of 1936 
January 21, 1937 


SPargo, J. 
NGA TUN BHW E— APPELLANT 
versus 


HMPEROR~Oppvsits PARTY 

Criminal  trial—Approver—Corroboration—Con- 
fesston of person tred jointly with accused for 
same offence-~Both retracting confessions—Corrobora- 
tion, 17 suficient. 

The evidence ofan approver canbe corroborated 
by the confession of a person wh» 18 being tried 
jointly withthe accused for the same offence and 
this principle applies even where both the approver 
and the confessor sabsequently retract their state- 
ments. Nga Nyetn v, Emperor (1), followed, 

Cr. A. from an order of the Sessions. 


Judge, Pegu, dated October 21, 193, 
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Mr. K. Maung, for Mr. Kyaw Myint, for Kyaw said that he was beaten by the 
thé Appellant. Police with the barrel of a gun. The 


Mr. Lambert, for the Crown. l 

Judgment.—On June 22, 1936, a dacoity 
took place in Kinpaingkyon village at the 
house of Ma Nyein Dwe. A shot was fired 
by one of the dacoits asa result of which 
a villager named Maung Po Hmi was 
wounded and died a few days later. 
The question to be determined in this case 
is whether the appellant Tun Shwe was 
one of the dacoits or no. The evidence 
against him consisted of a statement made 
py an approver named Maung Po Kyaw 
which is said to have been corroborated 
by a confession which was made by Maung 
Tun Shwe and which was- subsequently 
retracted. The evidence of an approver 
can be corroborated by the confession of 
a person who is being tried jointly with 
the accused for the same offence See Nga 
Nyein v. Emperor (1) and this principle 
applies even where both the approver and 
the confessor subsequently retract their 
statements; the case: where 1b 1s the accused 
himself who made the confession 1s stronger 
thanthis. But it is suggested that these 
statements were not genuine confessions 
they were induced by pressure from the 
Police. In proof of this passage im the 
evidence of Maung San Byi(P. W. No. 7), 
Maung On Tha (P. W. No. 8) and Po Aung, 
(D. W. No. 7), are referred to. Maung San 
Byi said that when he was at Kayan in 
his boat the Police came and took him 
tothe bungalaw at Thakala. There were 
several - Policemen there. One of the 
Policemen, whom he could not identify, 
assaulted him about eight times with the 
palm of his hands on his ears, and at the 
game time they said to him : 

“Why are you saying that Nga Thaung and 
Maung Khin did not come to your house when they 


in fact did?” ; ; 
fi This witness said that the Police did 


not tutor him at all; but I suppose that 
this passage in his statement is pointed to 
as showing a general disposition on the 
part of the Police to beat witnesses in 
order to secure statements from them. 
On Tha said that about July 4 the 
Police Station Officer, Kawa, and the Police 
Station Officer, Onhne, came in a boat to 
On Tha's village and took him to Thakala 
bungalow. Next morning On Tha met Po 
Kyaw and saw that he had a swelling on 
his face and he was walking with a limp. 
When he asked Po Kyaw about this Po 

(1) 11 R., 4; 142 Ind. Cas.87; A I R1933 Rang. 57; 
1933 Or, Gas 452; 34 Or. L J 286; Ind. Rul, (1933) Rang, 
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inference sough.to be drawn is that the 
Police beat Po Kyan and therefore, his 
statement is unreliable, and that as they 
also beat Tun Shwe, his statement is also 
unreliable. The learned Sessions Judge 
who tried the case considered all these 
matters andcame to the conclusion that 
there wasno basis for the conclusion that 
these statements were not reliable because 
they had been obtained by Police pres- 
sure. Why On Tha made this- statement 
about PoKyawl have not been able to 
find out, but [find the same difficulty in 
believing him as the learned Sessions 
Judge found. Itis not alikely story that 
Po Kyaw should be beaten with the 
barrel ofa gun so that he should limp 
and that there should be a noticeable 
swelling on his face. Ifthe Pclice wanted 
to put pressure upon him they could do 
it without producing these obvivus marks, 
and if they did produce these obvious 
marks they would not be likely to let him 
come in contact with a witness so soon 
after it that the witness would be able to 
see them. 

Before confessions are recorded the per- 
sons who propose to make confessions are 
always carefully examined and marks of 
injury are lvoked for and it is a favourite 
move to say atthe trial that the confession 
was induced by pressure. in fact, what 
happens in many cases is that there is a 
stampede to make confessions in the hope 
that the confessors will be made approvers 
and sO escapa imprisonment. I believe 
that this is what happsenedin this case. 
Tun Shwe made his confession hoping that 
he would be made an approver, and when 
he founda that he was not going to be made 
an approver he wanted to withdraw it. 
I cannot see any substance in the allegations 
that these statements made by Po Kyaw 
and Tun Shwe are other than genuine 
statements. Tne confession recorded by the 
Magistrate was not so well recorded as it 
might be, but that was due to his inexper- 
ience. J, therefore, confirm the conviction, 
but there being no information about what 
part exactly Tun Shwe took in the 
docoity, and in view of the fact that a man 
was shot and killed during the dacoity 
by one of the dacoils, 1 alter his sen- 
tence to rigorous imprisonment for seven 
years. 

D. Conviction confirmed, 
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NAGPUR HIGH COURT 
Criminal Revision No. 26 of 1937 
January lu, 1937 
GRILLE, J. 
SARDARILAL—APPLIOANT 
VETSUS 
EMPEROR—Opposits Parry 

Criminal Procedure Code (Act V of 1898), s. 3:0-- 
Transfer of case~-Accused, tf can insist that there 
shall not be de novo trial. 

It is clearly desirable for the proper administra- 
tion of justice that normally the Magistrate who 
passes the final order should be the Mugistrate who 
has heard all the evidence, and in order that there 
should be no prejudice to the accused it is expressly 
provided that, in cuses where the Magistiate does 
not propcse to follow this procedure, the accused 
is entitled to demand that this procedure shall be 
followed. 

Where a case is transferred to another Magis- 
trate on the ground of the apprehension of accused 
that he would mot get a fair trial, the accused 
cannot insist that there shall not bea de novo 
trial or inquiry, or that the Magistrate was acting 


without jurisdiction in beginning the proceedings - 


anew when the accused did not so desire. Section 350 
ot the Ciiminal Procedure Vode lays down that 
one Magistrate succeeding another may either act 
on the evidence heard partly by his predecessor or he 
may re-summon the Witnesses and re-commence the 
inquiry or trial. The discretion is in the Magis- 
trate and his action is only limited in the trial 
by proviso (a). There is no proviso that the accused 
may demand that witnesses examined by the Magis- 
trate who has ceased to exercise jurisdiction shall 
not be re-summoned and re-heard, Manzoor Ali v, 
Abdul Salam (1), dissented from. 


Cr. App. for revision of the order of the 
Court of the Sessions Judge, Akola, dated 
January 5, 1937, in Criminal Revision No. 
92 of 1936, confirming the order of the 
Court of the City Megisirate, Akola, dated 
November 18, 19486, 1n Criminal Case No. 
33 of 1936. 

Mr. R. G. Rao, for the Applicant. 

Order.—The applicant who is a Sub- 
Inspector of Police was brought before a 
Magistrate in the Yeotmal District for 
offences under ss, 411 and 414 of the 
Indian Penal Code. Three witnesses were 
examined and discharged, and un applica- 
tion was made in this Vourt for the trans- 
fer of the case to another District. That 
application succeeded un the ground that 
the accused apprehended that he would 
not get a fair trial from any Magistrate 
in the Yeotmal District. ‘tne case was 
accordingly transferred to tue Akola Dis- 
trict. When the case was there placed 
before the City Magistrate, the accused 
appears to have made an oral application 
to the effect that he didnot claim a de 
novo trial. The Court, however, recom- 
menced the case irom the beginning and 
ordered summonses to issue to the wituesses 
who had already been examined. The 
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accused then claimed that hé would be 
prejudiced if the three prosecution wil- 
nesses Were examined again, and claimed 
that the trial should proceed from the 
Stage where it had left off in the Court 
at Yeotmal. Tne application was rejected 
and an application was made in the 
Sessions Court, Akola, asking that tue 
case be referred to the iligu Court. The 
Sessions Judge refused to refer the case, 
and consequenly an applicatiun in revision 
has been preferred before me in which ıt 
is contended that under s. 650 of the 
Criminal Procedure Code the accused nas 
the right to insist that the trial shall 
continue and that the Magistrate should 
not begin the proceedings anew; and in 
support of this contention a decision, 
which does not appear in any authorised 
report but is reproduced in Manzoor ¿lr 
v. Abdul Salam (1), is cited. 

I cannot agree that the accused has 
any right to insist that toere shall not 
be a de novo trial or inquiry, or that tne 
Magistrate was acting witnout jurisdiction 
in beginning tue proceedings anew when 
the accused did not so desire. Section 390 
of the Criminal l’rocedure Code lays duwa, 
that one Magistrate succeeding another may 
either act on the evidence partly recorded 
by nis predecessor or he may re-summon 
the witnesses and re-commeuce the inquiry 
or trial. ‘The discretion is in the Magis- 
trate and his action is ouly limited in 
the trial by proviso (a) which runs: 

“In any trial the accused may, when the second 
Magistrate commences his proceedings, demand that 


the witnesses or any of them be re-summoned and 
re-heard.”’ 


There is no pruviso that the accused 
may demand that witnesses examined by 
the Magistrate who has ceased to exercise 
jurisdiction suall nul be re-summoned and 
re-heard: and with great respect to the 
learned Judge who is respousibie for tue 
decision in Manzoor Ali v. Abuul Salam 
(1) I am unable to agree with his dictum 
that it follows: 

“As a corollary from this (proviso (a@)) that if 
the accused does not wish to nuve a fresh trial, he 


can insist upon his case being decided upon the 
evidence already recorded by tue nrst Magistrate,” 


Were thus contention Correct and had 
the accused a rigut both to demand that 
witnesses be re-summoned, and tuat uey 


shouid not be re-Summoned, s. 300 would 
have been differently worded, and tne 
night of the accused to object to the re- 


Summoning of the witnesses would have 
(dy A 1 it 1934) Oudh 324; 150 Ind. Cas, 857,7 kR 
A 11 OW N 628; 35 Or, Ld 1417; (1934) Cr. Oas. 
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been stated in a proviso or proviso (a) 
would” have been omitted and the rights 
of the accused embodied in sub-s. (1) itself. 
It is clearly desirable for the proper ad- 
ministration of justice that normally the 
Magistrate who passes the final order 
should be the Magistrate who has heard 
all the evidence, and in order that there 
should be no prejudice to tke accused; 
it is expressly provided that, in cases 
where the Magistrate does not propose 
to follow this procedure, the accused is 
entitled to demand that this procedure 
shall be followed. Mr 

I do not understand how any prejudice 
can arise to the accused in having all the 
witnesses examined before the same Magis- 
trate, except possibly on the score of a 
protracted trial, which ground is not urged 
before me. The contention is that in the 
cross-examipnation of these witnesses in 
the Yeotmal Court certain facts have been 
elicited which the accused claims are to 
his advantage. It is difficult to see how 
such facts will not be brought ont in 
cross-examinalion again: and, if there is 
any denial of any facts elicited in cross- 
examination in the Yeotmal Court, it 1s 
open to the accused to pul any discrepancy 
to the witnesses for the purpose of dis- 
crediting them. Again in this particular 
case itis all the more desirable that one 
Magistrate should hear all the evidence, as 
the accused has obtained a transfer from 
the Yeotmal Court on the ground among 
others that the trial Magistrate himself 
was prejudiced, and I cannot see how the 
applicant considers that he can safely rely 
on evidence recorded by a Magistrate who, 
he urges, is prejudiced against him, Fur- 
ther there ‘is no question here of the Magis- 
trate’s decision to start the proceedings 
anew being influenced by any request on 
behalf of the prosecution. Heis following 
a procedure which. is in the interest of the 
accused, and I cannot look on this appli- 
cation as other than an attempt by the 
accused applicant to create an atmosphere 
favourable to himself. The application is 
entirely without justification, and itis dis- 
missed summarily. 


D. Revision dismissed. 
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PATNA HIGH COURT 
Criminal Appeal No. 177 of 1936 
September 18, 1936 
Fazu ALI AND DHAVLE, JJ. 
SAMARENDRA KUMAR 
CHAKARVARTI AND ANOTHER — 
APPRLLANTS 


VETSUS 


EMPEROR - Oppositg Party 

Penal Code (Act XLV of 1860), ss. 361, 34—-Age of 
girl, determination of — Ossification, whether indis- 
pensable test—Lawful guardianship—Dual guardian- 
ship, conception of ~Declaration of trust, necessity of 
—Entrustment, proof of — Karta of joint Hindu 
family, position of—Criminal trial—Trial by jury 
—Defective charge to jury — High Courts power to 
order re-trial—-Penal Code (Act XLV of 1860', s. 34— 
Principal offence andits abetment — Conviction for 
both—Legality—Parties rigng of arguments. 

Although it may be recognized that ossification is 
an important test for determining the age, yet hav- 
ing regard to the practical difficulties which would 
attend the application of this test, is cannot be 
said that ossification is an indispensable test for 
determining the age of a girl. [p. 52, col. 2.] 

The conception of a dual guardianship is by itself 
not repugnant to law and it 1s not difficult to conceive 
of cases where there may be morethan one guardian. 
The guardianship of the father does not cease while 
a minor is in the possession of another person who 
had been lawfully entrusted with the care and 
custody ofsuch minor by the father. Again there is 
nothing in law to prevent tha father or the mother 
of aminor, who may be his or her lawful guardian for 
the time being, from entrusting lawfully the care and 
custody of such minor to more than one person at a 
time. [p. 54, col L! ; 

A person should be regarded in the eye of the law 
as having been lawfully entrusted with the care and 
custody of a minor, if he has acquired control over the 
minor lawfully and in such circumstances as would 
imply trust even though he may not have been formal- 
ly entrusted with the careand custody of the minor 
by a third person. Jagannadha Rao v, Kamarazu 
(1), followed. Kessar v. Emperor (2), doubted. |p 
54, col, 2.) 


The entrustment may be required by the explanation 
tos. $61, Penal Code, be provednet only by oral evi- 
dence but also by surrounding circumstances and the 
conduct of the parties concerned. |p. 39, col. L] 

The position of a karta in a Hindu family is a 
unique one and even though one néed not go so far 
as to say that a person would necessarily be the lawful 
puardian of a minor within the meaning of sB. 36l, 
Penal Code, by the mere fact of his being a karta, it 
is safe to say that very slight evidence of the consent 
ofthe natural guardian would be required to hold 
that the karta ot the family was in factthe guardian 
of a minor who is veing brought up under his 
care. [ibid.] 

The powerof setting asideconvictions and ordering 
a new trial for any error or defect in the Judges 
charge to the jury will be exercised by the High Court, 
only when the Court is satisfied that the accused has 
been prejudiced by error or defect or that afailuie of 
justice has peen vccasioned thereby. Hlahee Baksh 
v. Emperor \3), relied on, |p. d6, col. 2.) 

Although it cannot be aenied that for the proper 
administration of justice the parties should be 
allowed a full and unrestricted right of addressing 
the jury, yet if cannot be overlooked that the summ- 
ing up ofthe case by the Judge in hischargeto the 
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jury plays a very important part in a jury trial, 
In those cases where the accused is undefended or 
where he is defended by an incompetent Counsel or 
i$ too poor to engage the services of a competent 
lawyer, his case cannot generally be adequately 
placed before the jury by means of argument. If 
however in such casesthe Judge has properly charg- 
ed the jury, the merefact that the case has not been 
adequately’ argued on behalf of the acensed cannot 
by itself be agood ground for ordering are-trial, 
On the same principle, a retrial should not be 
ordered, unless it can be shown that matters which 
Counsel would have placed have not been placed 
before the jury or that the charge of the Judge is 
defective and erroneous in material particulars. Lp. 
58, col. 2.] j 2 

Iv some cases where the commission of the offence 
is abetted by aid and conspiracy, the abettor may be 
treated asa principal under s. 34, Penal Code, 
Broadly speaking, however, it would be illogical to 
hold that a man is guilty gf both the prineipal offence 
and of its abetment, [p. 59, col. 2.] 

There should not be any arbitrary and undue 
curtailment by the Court of the parties’ right of 
argument. 


Messrs. Yunus and Naqui Imam, for the 
Appellants. 

The Assistant Government Advocate, for 
the Crown. 


Fazl Ali, J—The appellants were tried 
before the Additional Sessions Judge of 
Shahabad and a jury of five for offences 
under ss. 366 and 363, Indian Penal Cade. 
There were two additional charges against 
the appellant K. K. Ali under ss. 366 and 
363 read with s. 109. The Jurors unani- 
mously returned averdict of guilty on all 
these charges and the learned Sessions 
Judge having accepted the verdict of the 
jury has sentenced the two appellants 
under s, 366 to undergo rigorous imprison~ 
ment fora period of six years each and 
to pay a fine of Rs. 500 orin default, to 
undergo further rigorous imprisonment for 
two more years. Hehas passed no Separ- 
ate sentence on K. K. Ali under s. 363 
read with s. 109 or 366 read with s. 109. 

The gravamen of the various offences 
with which the appellants were charged 
consisted jn the kidnapping of a minor 
girl named Basanti Devi. According to 
the evidence adduced by the prosecution 
this girl was about 14 ` years of age on 
July 4, 1935, when these cffences are said 
to have been committed and she used to 
live with her mother and three brothers in 
a twe-storeyed rented housein mohalla 
Karmontola in the town of Arrah. Of her 
three brothers Ketaki Ranjan Mukherjee, 
the eldest was a schoolmaster and the other 
two Annada and Kumar, whose ages are 
stated to be 23 and 20, respectively, acted 
aS insurance agents. On the other hand 
the first appellant K. K. Ali was at the 
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time of the occurrencé employed as a Sub- 
Inspector of Detective Police at Arrak, 
while the second appellant (Samarendra 
Kumar Chakravarti or Samaresh) was 
working as a fitter in an electrical com- 
pany. These appellants and one Kiranbala, 
sister of second appellant also lived in 
Karmantola in a two-storeyed rented houre 
between which and the house occupied by 
Ketaki Ranjan Mukherjee only a one- 
storyed house intervened. There has been 
some controversy between the parties as 
to the relationship between K. K. Ali and 
Kiranbala, but it seems to me to be fairly 
Clear that Kiranbala was the wife of 
K. K. Ali and Samaresh was his brother- 
in-law. It appears that sometimein Feb- 
ruary or March 1935 the appellant K. K. 
Ali took out an insurance policy for 
Rs, 2,000 through Kumar, and while the 
negotiations for this transaction were in 
progress, Annada and Kumar on the one 
hand and the accused persons on the 
other met and visited each other at their 
respective houses on several occasions. In 
course of time both K. K, Ali and Samaresh 
became acquainted with Basanti Devi also 
whois saidto have paid several visits to 
the house of K. K. Ali, these visits being 
arranged mostly by Kiranbala. Itis also 
alleged by the prosecution that both the 
appellants used to meet Basanti at her 
house sometimes secretly and sometimes 
openly between March and April and on 
July 4. However, that may be, in May 
1935 there happened an important incident 
which made the elder members of Bas- 
anti'’s family alive to the necessity of keep- 
inga watch on her movements. As the 
school was closed for the summer vacation 
Ketaki Ranjan left for Calcutta and he 
was followed afew days later by Annada 
with their mother. Annada was, however, 
absent only fora few days and when he 
returned he found that one night Basanti 
was missing from her room on the first 
ficor, and while searching for her he 
noticed K. K. Ali slipping out of the house 
through the entrance door and Basanti 
hastily re-entering her room. Basanti 
being questioned eventually confessed 
that ske bad been in the company of 
K. IK. Ali downstairs and soon the follow- 
ing day Kumar sent atelegram to Ketaki 
whith was to the following effect: “Dada 
hopeless, come with mother.” 

Wratis siatcd by Annada and Kumar 
in their evidence is that, in fact Annada 
was not ill, but they had to couch the 
telegram in the words already stated in 
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otder toinduce Ketaki to return to Arrak 
immediately and to avoid any reference 
to the unpleasant incident. Ketaki re- 
turned to Arrah two or three days later 
and from his evidence it appears that one 
night he was roused from sleep and saw 
Samaresh, his sister, and Ali standing on 
the open roof of their house and flashing a 
torch inthe direction of his own house. 
Ketaki states that when he woke up he 
Temonstrated with the appellants but Ali 
assumed a threatening attitude. This is 
not the only occasion on which a toreh- 
light is said to have been flashed by 
the appellants, it being stated in evidence 
that they had done so on previous cccasions 
alsc. But whether these incidents about 
the flashing of the torchlight actually 
happened as alleged by the prosecution or 
are to be regarded as mere embellishment 
to the main story as suggested by the 
defence, there can be no doubt that a 
serious incident happened on July4. On 
that day Basanti Devi left her house at 
night and was subsequently recovered from 
the house of K. K. Ali at about midnight. 
The prosecution case which is strongly 
supported by the evidence of Basanti her- 
self is that in pursuance of an arrangement 
between her and the two appellants the 
latter knocked at the front entrance door 
of the house, and on hearing the knock 
she came cut and went away with them, 
Her case is that the previous arrangement 
between her and the appellants was that 
she should leave her house for good that 
night and that she acceeded to the proposal 
owing to the inducement which had been 
from time totime held out to her bythe 
appellants and Kiranbala that she would 
be happily married to Samaresh. She has 
further stated in her evidence that the 
accused had planned to take her away 
to Ualcutta that very night, but the plan 
was frustrated by the apearance of Ketaki 
Ranjan atthe house of Ali with a number 
of other persons with the result that 
K. K. Ali was compelled to return Basanti 
to him. Ketaki Ranjan himself has 
stated that he had heard the knock at 
his door and when he wentto open the 
door he found it chained from outside and 
thereupon he and his brothers finding that 
Basanti was not in the house proceeded at 
once to Ali's house and questioned him 
about Basanti. Ali at first denied her 
presence in tke house but later on after 
the arrival cfa number of other persons 
who lived in the locality they somehow 
got inside the house (it is said that some- 
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body from inside the house opened the 
entrance door and so they could enter 
the house) and finally discovered Basanti 
in one of the rooms on the first floor. 

A few days later, Ketaki Ranjan left for 
Calcutta and put Basanti in charge of his 
first cousin Sudhir who had a house in 
Serpentine Lane. His object in removing 
Basanti to Calcutta was to arrange a 
suitable marriage forher, butas he could 
not succeed in doing so he returned to 
Arrah. Meanwhile Bas&nti sent a letter 
addressed both to Ali and Samaresh in 
which she entreated Samaresh to start at 
once for Calcutta “treating the letter as 
telegram and take her away,” it being 


. proposed in the letter that they should 


meet at the Sealdah Station. Samaresh 
readily responded to this letter and on the 
evening of July 27, when both Ketaki and 
Sudhir were absent frcm the house, 
Basanti disappeared. For some days 
Ketaki could not trace Basanti though it 
is said that Sudhir had found a letter in 
an open envelope which showed that 
someone had come from Arrah and met 
Basanti at the Sealdah Railway Station on 
tke previous evening. On August 10, 1935, 
Ketaki found Basanti with Samaresh and 
his sister near the overbridge at the Arrah 
Railway Station and after some altercation 
with Samaresh, Ketaki succeeded in 
bringing his sister to his house. Basanti, 
however, was found missing again on 
August 13. Ketaki now made uphis mind 
to inform the authorities without delay and 
accordingly, on August 18, 19385, after 
taking legal advice, he appeared at the 
house of the District Magistrate of Shah- 
abad and made a complaint against the 
two appellants for kidnapping his minor 
sister. The District Magistrate, after exa- 
mining Ketaki on solemn affirmation, 
ordered the Sub-Divisional Officer to make 
an inquiry under s. 202, Criminal Proce» 
dure Code. On August 19, 1935, the Sub- 
Divisional Officer: himself went to the 
house of K, K. Ali with a search warrant 
and recovered Basanti from his house. 
At that time in the course of her examina- 
tion Basanti stated that she was 21 years 
of age; that she had been in love with 
Samaresh and that on the 20th Sravan 
she had been married to him at Calcutta. 
The Sub-Divisional Magistrate thereupon 
remanded Basanti to the local sub-jail 
andshe remainedthere until about the end 
of the month and then she was released on 
bail, Later on the Sub-Divisional Officer 
being satisfied that a prima facie case had 
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been made out against both the accused re- 
commended to the District Magistrate that 
they should be proceeded against. The two 
appellants were accordingly summoned 
and after a preliminary inquiry under 
Chap. XVIII, Criminal Procedure Code 
they were committed to the Court of 
Session. 

As the defence version have been rejected 
by the jury it is unnecessary to dwell upon 
it at any length, but it may be briefly stated 
that according tothe appellants Basanti was 
not below 16 but well above that age 
and that she and Samaresh had been 
duly married in Calcutta. Appellant No. 2, 
Samaresh, also produced in the Court 
below a number o letters written by 
Basanti to prove that she had been 
passionately in Jove with him and as to 
the incident of July 4, the case of the 
appellants was that Basanti had been 
turned out of her house by her mother and 
brothers who did not wish her to associate 
with Samaresh, that she had taken shelter 
inthe house of K. K. Ali while a reli- 
gious ceremony (Milad Sharif) was in 
progress and that K.K. Ali had ultimately 
prevailed upon her brother Ketaki to take 
her back to his house. From these brief 
statements of the respective cases of the 
parties it must be clear that one of the 
questions which the jury had to decide 
was whether the prosecution had establish- 
ed that Basanti was under 16 years of age. 
The evidence adduced bythe prosecution 
on this point may be divided under three 
heads: (1) the opinion of the doctors by 
whom the girl had been examined; (2) the 
statements of her brothers and other rela- 
tions who were competent to depose as to 
her age ; and (3) her horoscope (Ex. 21) 
which was proved by P. Ws. Nos. 25 and 
29, which shows that Basanti was born on 
TA 9, 1328, corresponding to June 23, 
1921. 

Now, one of the contentions raised . on 
behalf of the appellants before us is that 
the learned Judge has while dealing with 
the question of age in his charge to the 
jury made certain important omissions. It 
is said in the first place that the learned 
Judge should have drawn the attention of 
the jury to two important statements made 
by Basanti in her evidence, one of which 
was to the effect that her brother Ketaki 
was about 17 or 18 years older than herself 
“and the other to the effect that Annada, 
her second brother, was 62 years older than 
her. Ketaki has stated in bis evidence that 
he is 36 years of age and it is argued that if 
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it is a fact that he was 17 or 18 years elder 
than Basanti, it follows that she was 18 or 
19 years of age at the time of the trial. 
Similarly it is argued that Annada being 
64 years older than Basanti, her age could 
not be less than 16 according to her own 
statements. On the other hand, the learned 
Assistant Government Advocate contends 
that inasmuch as Basanti herself was never 
asked in her cross-examination what she 
thought Ketaki’s age to be, it would be 
unfair to draw the inference which is sought 
to be drawn by the learned Counsel for the 
defence. Itis also pointed out by him that 
some of the statements made by Basanti 
herself show that she had no accurate 
idea of the relative age of her brothers. 
For example, when Basanti was questioned 
asto the difference between her age and 
that of Kumar and Annada she stated : 
“Annada is 6% years older than myself. 
Kumar is 5 or 54 years older than myself.” 
Now if these statements are true, Annada 
would be about a year or a year and a half 
older than Kumar, but Basanti herself when 
asked about the difference between the 
ages of Annada and Kumar stated “Annada 
is 3 or 34 years older than Kumar’. ‘These 
passages which have been taken from 
Basanti's deposition do show that her state- 
ments as to the difference between her age 
and the age of Ketaki and Annada may not 
have been quite accurate and it Is Just 
possible that the learned Judge taking the 
game view did not refer to these statements 
when he was summing up the case to the 
jurors. His failure to do So, therefore, can- 
not be regarded as a misdirection and still 
less a misdirection of a serious nature. We 
have, however, only his heads of charge be- 
fore us. Judging by the time he took to 
charge the jury, nis actual summing up could 
hardly have been confined to the heads of 
charge to the exclusion of all matters that 
he considered relatively unimportant. Be- 
sides there was nothing to prevent the 
Advocate appearing for the accused in the 
trial Court from drawing the attention of 
the jury to these statements and it is also 
pot to be presumed that the jurors them- 
selves who had heard the evidence would 
not have taken into consideration all the 
material statements of Basanti. 

The second omission on the part of the 
learned Judge is said to have consisted in 
his not properly directing the jury as to the 
value of ossification in determining the age 
of a particular person. Now it appears 
that Basanti was examined by the Civil 
Surgeon, the Assistant Surgeon and two 
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lady doctors, namely Mrs. Maitra and Miss 
A Begum. The Civil Surgeon and the 
Assistant Surgeon based their opinion 
partly upon their own examination and 
partly upon the examination of the two lady 
doctors. The result of these examinations 
disclosed that she had 28 teeth, was 4 feet 9 
or 11 inches in height and 6 stone 8 pounds 
in weight; her breasts were fully developed 
and her armpit and pubic heirs were half 
inch long and of light dark colour. On these 
data, the medical witnesses expressed the 
opinion that Basanti was about 14 years of 
age. The accused persons challenged the 
evidence of the Civil Surgeon, the Assistant 
Surgeon and Mrs. Maitra on the ground 
that they were all Bengalis and the evi- 
dence of Miss A Begum on the ground that 
she had deposed under the threat of a pro- 
ceeding which either had been or was going 
to be instituted against her on the allegation 
that she had visited the gaol at the instance 
of the accused and without any authority 
from the officers concerned to find out the 
age of Basanti. They accordingly moved 
the Court that Basanti might be examined 
by another lady doctor cf a different Dis- 
trict and that arrangement might be made 
for an X-ray examination of her bones at 
Patna in order to determine the stage of 
ossification. Basanti, However, was not 
agreeable to either course and the Court 
recorded an order to the effect that as it 
had no authority under the law to compel 
a person’s medical examination against her 
will, no action could be taken on the peti- 
tion filed by the accused. The medical 
witnesses, however, were fully cross-exa- 
mined on behalf of the accused as to the 
value of ossification as atest for determining 
the age Of a person and they all admitted 
thatit was one of the important tests for 
determining the age, the Civil Surgeon 
stating in his evidence as follows : 

“To a certain extent ossification is considered as 
one of the true test for the purposes of judging the 
age. It may differ within a certain limit. This de- 
pendsupon many factors, e. g., diseases of constitu- 


tions, bones, ete, and it may vary within certain 
period”. 


Thelearned Judge summarized the evi- 
dence of these doctors in his charge to the 
jury in these words : 


“That in their opinion, though each of the tests 
applied by the Civil Surgeon would not in itself be 
a reliable test of the age ..., there are the items 
to be noted generally in the ascertainment of age 
and that reliable opinion of the girl’s age can be 
formed from the combined result of observation of 
all these items without necessarily waiting for ossi- 
fication to confirm such opinion.” 
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The learned Judge then observed a 
follows : i 

“The trend of this cross examination has beer t 
show that ossification is not only one of the chie 
tests but the most reliable test for determinin 
age.... No authority was filed in Court vit 
a view to show that ossification is an indispens 
able test or that it is above all other testa th: 
most important test for determining the age of th 


As Counsel for the appellants has citec 
some passage from certain well-knowr 
treatises on medical jurisprudence, I wil 
briefly refer to these passages. The opinion 
expressed by Lyon is “that ossification 1s 
perhaps the most accurate method of arriv- 
ing at age” (Lyon’s Medical Jurisprudence, 
Edition 9, p. 85). Again Modi states that: 

“Ogsification is animportant additional sign for 
determining the age until ossification is com- 
pleted, for skigraphy has now made it possible to 


determine even in living persons the extent ol 
ossification”. 


Taylor while dealing with the question of 
estimating age from one year to puberty 
states as follows : 

“When the teeth commence to erupt they form 
the most reliable means for ths estimation of age 


of a child from about the age of six months to 
puberty”. 


Then he adds : 

“Tt is possible by X-ray examination to corroborate 
such evidence from the ossification of the bones 
(Taylor's Medical Jurisprudence, Edition 8, p. 167).” 

These opinions, however, must be read 
subject to an important qualification. In 
some of the books of medical jurisprudence 
we find tables showing the periods of life 
at which centres of ossification appear in 
bones: but these tables have been taken 
from European authorities and, apart from 
the fact that no authoritative table has been 
prepared in India, various authors have 
taken care to emphasise the fact that the 
figures in the tables must not be taken too 
rigidly but only as implying an average. 
Thus on a perusal of these authorities, al- 
though it may be recognized that ossification 
is an important test for determining the age, 
yet having regard to the practical difficul- 
ties which would attend the application of 
this test, it cannct be said that the learned 
Judge was in the circumstances of the case 
far wrong in stating that it had not been 
shown that ossification was an indispens- 
able test for determining the age of a girl. 
Learned Counsel for the defence also raised 
two other minor points on the question of 
age and these are as follows: (1) that the 
learned Judge while telling the jurors that 
along with other circumstances of the case 
they might apply the results of their own 
observation of the girl for coming to a find- 
ing as to Basanti’s age should have warned 
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—hem not to attach too much importance to 


iheir own observation and (2) that the 
earned Judge, while discussing the evidence 

f those relations of Basanti who had come 
from Bengal to prove her horoscope, should 
have pointed out that these relations could 
not have had a personal knowledge of the 
age of Basanti, because Ketaki had deposed 
in his evidence that his family had been 
domiciled in Chapra for more than five 
generations. Now, the answer to the first 
point is that the learned Judge did not ask 
the jurors to base their opinion about 
Basanti's age solely upon their observation 
but told them to apply the result of their 
observation along with other circumstances 
in the case. As to the second point, it is 
sufficient to say that there is ample evidence 
on the record to show that Ketaki and other 
members of his family had been visiting 
Bengal from time to time, that his father 
was in Calcutta when he died aud that 
Basanti was born in the house of his mater- 
nal uncle in the District of Nadia. 

Counsel for the appellants also con- 
tended that the learned Judge’s charge to 
the jury was deficient on the question of 
criminal intent. Under s. 361 an offence 
would be committed if a minor girl is 
kidnapped wilh one of two criminal intents: 
(1) that sh3 my be compelled to marry 
any one against her will; or (2) that she 
may be forced or seduced to illicit inter- 
course. In the present case, the actual 
charge drawn up against the accused was 
that they had kidnapped Basanti with 
intent to seduce her to illicit intercourse. 
The point whichis urged on behalf of the 
appellants is that there are indicationsin 
the evidence that Samaresh intended to 
marry Basanti and as there are also in- 
dications that Basanti herself was will- 
ing to marry kim, the accused could not 
possibly be charged with having intended 
to marry her against her will. The learned 
Counsel for the appellant, thus contends 
that this aspect of the case should have 
been placed before the jury and they ought 
to have been asked to consider whether 
the intention of the accused being what the 
appellants suggested it to be, the charge 
drawn up against them could be sustain- 
ed, On a reference to the heads of charge 
it appears that the learned Judge after 
explaining the law to the jurors formulated 
certain questions fortheir decision and 
in the fourth and the fifth questions he 
asked them to consider whether it had been 
established that the alleged kidnapping or 
abduction of Basanti had been committed 


in s. 366. As however, the prosecutioh ha 
elected to charge the accused with having 
kidnapped the girl with intent to seduce 
her to illicit intercourse, the — question 
before the jury was whether this charge 
had been established or not and it cannot 
be said that the circumstances, upon 
which the accused found their agrument 
were not substantially before the jury. 1 
will now refer to two Very - important 
questions which have been raised in the 
case, these being (1) that there is a 
lacuna in the prosecution evidence on the 
question of guardianship and (2) that 
Counsel for K. K. Ali was greatly hampered 
in placing his case fully before the Jury. 
Both these questions require serious Consi- 
deration and they will have to be dealt with 
at some length. 

Under s. 361 itis incumbent on the pro- 
secution to prove that a girl under 16 
years ofage was taken or enticed out of 
the keeping of her lawful guardian without 
his or herconsent. The Explanation to the 
section states that the words “lawful 
guardian” include any person lawfully en- 
trusted with the care or custody of such 
minor or other parson.” Now, in this 
ease according to the prosecution there 
were two lawful gurdians of Basanti, namely 
her mother and her eldest brother Ketaki, 
and the charge which has been drawn up 
against the accused specifically states that 
she was kidnapped fromthe lawiul guar- 
dianship of both these persons. At the 
trial, Basanti's mother was not produced, 
but only her eldest brother Ketaki was 
examined, and the learned Judge in his 
charge to the jury, though he stated at 
several places that the case for the pro- 
secution was that Basanti had been kid- 
napped from the keeping of both the guar- 
dians, stated at one place at least that 
what the jury had to consider was whether 
Basanti had been removed from the guar- 
dianship of Ketaki. Upon these facts the 
following contentions have been raised on 
behalf of the appellant: (1) that a dual 
guardianship suchas has been set up in 
this case is an anomaly and that in law 
both Ketaki, and his mother could not 
be the guardians of Basanti at the same 
time; (2) that there is no evidence what- 
soever on the record that Ketaki had been 
lawfully entrusted with the care and 
custody of Basantiin the sense in which 
the expression has been used in s. 361; (3) 
that the prosecution not having produced 
the mother of Basanti as a witness in the 
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case and there being no evidence that 
Baganti had been removed without her 
consent, one of the important elements of 
the charge had not been madeout and the 
conviction under ss. 363 and 366 cannot 
be substained, (4) that there was a serious 
misdirection on the part of the learned Judge 
when he told the jury what they 
had to decide was whether Basanti had 
a kidnapped from the keeping of Ketaki 
alone. 

Now, so far as the first point is con- 
cerned, I should like to observe that the 
conception ofa dual guardianship is by 
itself not repugnant to law and it is not 
difficult to conceive of cases where there 
may be more than one guardian. If any 
judicial authority is needed for this propo- 
sition it will be found in Jagannadha 
Rao v. Kamarajzu (1),in which it was pointed 
out that the guardianship of the father did 
not cease while a minor was in the 
possession of another person who had been 
lawfully entrusted with the care and 
custody of such minor by the father. 
Again there is nothing in law to prevent 
the father or the mother of a minor, who 
may be his or her lawful guardian for 
the time being, from entrusting lawfully 
the care and custody of such minor to more 
than one person at a time. Let us now 
consider whether the position taken up 
by the prosecution in this case was really 
inconsistent. Now, it 
the mother was in fact the lawful guardian 
of Basanti at the time cf the alleged occur- 
rence and it has also not been disputed 
that Ketaki, as eldest son of Basanti’s 
mother, was the managing member of ihe 
family. There is evidence to the effect that 
his younger brothers used to make over 
all their earnings to him; that all the 
expenses of the family were defrayed by 
him and that he was responsible for the 
maintenance, education and marriage of all 
the junior members of ths family. The 
argument put forward on behalf of the 
appellants is that he could not be treated 
as the lawful guardian of Basanti, be- 
cause there is no evidence of the entrust- 
ment to him of the care and custody of 
‘the minor as contemplated by s. 361, Indian 
Penal Code, and to support his own 
interpretation of the expression “lawfully 
entrusted” as used in this section, Counsel 
for appellant No. 1 relies upon the decision 
of the Full Bench in Kesar v. Emperor (2). 


(1) 24 M 284; 2 Weir 458; 10 M L J 405. 


(2) 4P LJ 74; AIR 1919 Pat, 27; 
20 Or.L J 161 (F B.), a 7; 49 Ind. Oas, 48l; 


is not denied that 
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In that case it was held that the wor om 


“entrust” means the giving, handing over, 
or confiding of something by one perspr 
to another and that the Explanation tc 


s. 861 contemplated a declaration of trust 


bya person competent tomake such a de: 
claration conveying handing: over and 
confiding a minor to the care and custody 
cf another in whom confidence and trust is» 
imposed. Atkinson, J. who delivered the 
leading Judgment in that case also express- 
ed the view that for an “entrusting” with- 
in the meaning of the Explanation tos. 261 
there must be necessarily three persons, 
namely (1) the person imposing tke con- 
fidence or trust, (2) the person in whom the 
trust is imposed and 13) the person con- 
stituting the subject-matéer of the trust. 
Mr. Yunus who appears on behalf of ap- 
pellant No. 1 contends that when the evi- 
dence adduced in the case is read in the 
light of this decision it will be found 
that there is no evidence of cntrustment in 
this Case. 

Now, with great respect to the learned 
Judges who decided that. case, I would 
venture to say that in my opinion, they 
have taken a much more rigid view of the 
section thin wha: the words of the section 
warrant and I doubt if the section contemp- 
lates either a formal declaration of trust or 
that there must necessarily be three per- 
sons in order that a person may be lawfully 
entrusted with the care and custody of a 
minor. L think that a person should be 
regarded inthe eye of the law as having 
been lawfully entrusted with the care and 
custody of a minor if he bkas acquired 
control over the minor lawfuliy and in such 
circumstances as would imply trust even 
though he may not have been formally 
entrusted withthe care and custody of the 
minor by a third persoh. Let us suppose 
that a person finds an unclaimed child 
wandering about,and out of humanitarian 
motives takes charge of the child and 
brings him up. L may be questioned 
whether it cannot be said that by the 
circumstances under which he took charge 
of the child he should be deemed to have 
been lawfully entrusted with the care and 
custody of the minor child even though his 
parents never: formally entrusted him with 
such care and custody. A similar posi- 
tion would arise in the case of unclaimed 
young orphans and illegitimate infants 
abandoned by their mothers. We doubt, 
whether the law could have ever contemp- 
latedthat if such children are kidnapped 
from the custody of the person with whom 
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they have been living and who has brought 
them up, the offence of kidnapping would 
not be committed. Such beiug, at present, 
tħe inclination of my mind as well as that 
of my learned brother we would | have 
referred the matter to a larger Bench if we 
thought that the decision of the Full Bench 
would in any way affect the decision of 
the present case. In my opinion, however, 
the present case may well be decided under 
the principles enunciated in that decision. 
In the present case the mother being alive 
she could create atrust in favour of her 
eldest son and the only question is whether 
there is evidence of such trust being creat- 
ed. Now in this connection reference 
may be made to the following passagen 
the judgment of Atkihson J: 

“Neither the declfration of trust itself nor its 
acceptance need be necessarily in writing. It is 
sufficient if the declaration is verbally made and 
given or if it arises from a course of conduct con- 
sistent only with the existence of such antecedent 
declaration and accepted verbally or by necessary 
implication arising from the conduct of the party 
so entrusted with the duty imposed.” 

This view was endorsed by Manuk, J., 
who was also a parly to the decision in 
these words: 

“However thatmay be, I am of opinion that 
even as the law now stands such “entrustment” 
as the section requires may be inferred in the 
absence of proof of an express declaration, written 
or oral, froma well-defined] anid’ eonsistent cours 
of conduct governing ths relations of the lawful 
guardian alleged in the indictment and of the 
minor, 

The substance of these passages is that 
the entrustment may be proved not only 
by oral evidence but also by surround- 
ing circumstances and the conduct of the 
parties concerned. Now, in the present 
case, Ketaki who is claimed to be a law- 
ful guardian under the Explanation to 
s. 361 is not a stranger to the family 
but the eldest brother of the minor, and 
he is also admittedly the karta of the 
family. The position of a karta in a Hindu 
family is a unique one and even though 
for the purposes of this case one need 
not go so far as to say that a lawful 
guardian of a minor within the meaning 
of s. 361 by the mere fact ofhis being a 
karta, it is safe to say that very slight 
evidence of the consent of the natural 
guardian would be required to hold that 
the karta of the family was in fact the 
guardian of a minor who is being brought 
up under his care. In the present case, 
Basantis mother is an old lady of about 
54 and whatever evidence there is on the 
record, clearly shows that Ketaki exercised 
absolute control over Basanti with atleast 
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the acquiescence of their mother. For in” 
stance when Annada and Kumar suspect” 
ed that Basanti was going wrong, they 
sent a wire to Ketaki and it was Ketaki 
who after the incident of July 4, took 
Basanti to Calcutta for the purpose of 
marrying her. There is nothing on the 
record to suggest that whatever he was do- 
ing for Basanti was not being done with 
the consent of his mother, and in these 
circumstances I think that the prosecution 
has every justification for treating Ketaki 
as the lawful guardian of Basanti. 

The next question which arises is as to 
the effect upon this case of Basanti's 
mother not having been examined at the 
trial. There -can be no doubt that she was 
the best witness to state that Basanti had 
been kidnapped without her consent and 
if it had been established that she had 
been deliberately and without good reason 
withheld from the witness-box the defence 
would have been entitled to ask the Court 
to draw an inference adverse to the pro- 
secution. But the prosecution accounts 
for her not being examined by pointing out 
that she is an old lady of 54 who being a 
chronic patient of rheumatism can hardly 
walk about. As against this, it is argued 
that there being some evidence that she 
used to have her meals on the ground- 
floor, we ought to infer that she could 
walk about in the house and that at any 
rate she might have been examined on 
commission. But having regard to her age 
and ailments one can easily understand 
that the members of her family would not 
have been too anxious to allow her to be 
subjected to a prolonged cross-examination 
on an unpleasant subject which affected 
the reputation of the family. 

The real question, then, to be consider- 
ed is whether upon such evidence as there 
is on the record it was not fairly open to 
the jury to hold that ths appellants had 
taken away Basanti from her house with- 
out the consent of her mother. Mr. Yunus 
appearing on behalf of appellant No. 1 
(K. K. Ali) contends that there is no evi- 
dence whatsoever on this point and the 
learned Judge should have directed the 
jury under s. 289 (2}, Criminal Procedure 
Code, to return a verdict of not guilty on 
the ground that there was a total absence 
of proof as to one of the main ingredients 
of the offence. Now, it need not be stated 
that the evidence contemplated in s. 289 
(2) includes both oral and circumstantial 
evidence and I am nat prepared to hold 
that in this case there was no evidence to 


ji) 


56 SAMARENDRA KUMAR V, EMPEROR (PATA) 


go to the jury or that there was before 
the jury no such evidence as might rea- 
sonably lead them to the conclusion that 
the fact sought to be proved was establish- 
ed. There is nothing on the record to 
suggest that Ketaki and his mother held 
different views of the question of Basanti’s 
association with the accused. Ketaki says 
that he had told his mother to give proper 
advice to Basanti and look after her 
carefully and there is also some evidence 
to show that her mother was sleep- 
ing in the same room with Basanti on 
the night of July 4 If Ketaki had 
the slightest suspicion that his mother 
was disposed favourably towards the 
appellants, he would, it seems obvious, 
not have acted in the manner in which he 
is said to have acted. Again, tke appel- 
lants’ own case with regard to the inci- 
dent cf July 4 is, that Basanti had been 
driven out by her relatives including her 
brothers as well as mother. This case 
was definitely put to her in her cross- 
examination, but her answer was as fol- 
lows: 


“It is a complete lie to say that my brothers and 
mother having failed to dissuade me from persist- 


ing in my love to Samar expelled me from our 


Karmontola house on the night of duly 4.” 

This ky itself would suggesi—and from 
tre defence toc—that not only Ketaki but 
bis mcther also disapproved of Basanti's 
agscclation with the appellants. Counsel 
for appellant No. 1 has made capital out of 
a statement made by Ketaki to the effect 
that he had once heard frcm his mother 
that Besanti had expressed a desire to be 
allowed to go with the accused. Bnet 
Ketaki has nct stated anywhere that his 
mcther approved of the suggestion made 
to her by Basanti. On the other hand, 
uken it was somewhat faintly suggested 
lo him ilat Basanti had left her house 
with ker mother's consent, the suggestion 
was rrompily repudiated by him in these 
words: 

“Jt is not a fact that my mother had consented 
to the removal of Basanti from my house by the 
accused and Iam concealing the fact.” 

The jury would also naturally take into 
ccnsideration the probability that an old 
lady of an orthcdox Brahmin family would 
consent to tke removal of her daughter by 
the appellants, one of whem isa Muhamma- 
can and the other a Christian. The let- 
ters which passed between Basarti and 
Samar aleo indicate that Samar wanted 
her to maintain secrecy about their rela- 
lions and that she had ultimately agreed 
to his proposal. The statements which 
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Lave been made by Basanti herself also 
point inthe same direction as will appear 
from the following extracts from her depoe 
sition: 

“(1) I never informed my elder brothers or my 
mother that I was intimate with the accused or 
that they were putting temptations in my way in 
order to take me away with them; (2) I did not 
mention my proposed marriage with Samarto my 
brothers and mother as the accused and Samaz's 
sister had warned me against doing so.” 

In my opinion, these and other similar 
statements made by her and Ketaki in 
their evidence as well as the positive case 
which has been put forward in Court on 
behalf of the defence with regard to ihe 
incident of July 4, would have been suffi- 
cient to entitle the jury to come to the 
conclusion that Basanti gould not have 
left {he house with the consent of her 
mother Indeed, once it is held to be 
established that Basanti had secretly left 
the house, the jury would naturally pre- 
sume and lightly that she had left the 
house without the consent of Ler brothers 
as well as her mother. Tbe point which 
we may now consider is whether we would 
be justified in ordering a re-trial merely 
cn iLe ground that Basanti’s mother has 
not been examined and the Judge has 
not drawn the attention ofthe ju y tothe 
fact that she was the best person to prove 
that Basanti had been removed frem Ler 
Louse wilhovt h'r consent. Nowit seems 
to be well settled by authorities that the 
power of setting aside convictions and 
ordering a new trialfor any error or defect 
in tLe Judge's charge to the jury will be 
exercised by the Hign Court, only when 
tLe Court is satisfied that the accused his 
Leen prejudiced by error or defect or that 
a failure cf justice has been cecesioned 
thereby. This view was expressed by no 
less eminent a Judge than Sir Barnes 
Peacock in Elakee Buksh v. Emperor (3) 
and it has, so far as I am aware, been 
always applied by the Courts of appeal in 
this country subject to cne limitaticn only 
which was suggested by Jackson, J. in 
the same case in these words: 

“In regard to the proposed rule that we should 
not interfere in the case of misdirection where the 
facts are such that if the trial had been held before 
a Judge and assessors, we should have affirmed 
the sentence, I have only one misgiving. It is not 
always safe—-I might say it is rarely safe—for 
an Appellate Court with papers before it to put 
itself in the place of the Court below which has 
heard the witnesses; and it might be that in affirm. 
ing the conviction on the faith of some unnoticed 
circumstances of corroboration found in the evidence 
we might be usingthat which the Judge and the 
jury would not have relied upon.” 


(3) 5 WR Cr, 80; Beng. L R Sup. Vol. 459, 
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“But as the same learned Judge pointed 
out, this only suggests caution in the 
application of the rule rather than an 
objection to the rule itself. Now, if the 
case for the appellants had been that on the 
night of July 4, Basanti had left her 
house with her mother’s consent, and if 
there had been any indications in the 
record to lead us to believe that the sug- 
gestion had any foundation in fact, we 
would have felt if our duty to set aside 
the conviction of the appellants and order 
a retrial. But as Ihave already shown, 
the facts are otherwise and in my opinion 
it will serve no useful purpose whatsoever 
to order a retrial. In fact Mr. Yunus 
himself tock some pains to argue thata 
re-trial should pot be ordered merely to 
enable the prosecution to tender evidence 
‘which it might have but has not tendered 
in the original trial. The next serious 
point which arises in the case is raised in the 
12th ground of the memorandum of appeal 


which runs as follows: 

“That the learned Judge erred seriously in stopping 
Mr, Manzar, Counsel for accused K., K, Ah, from con- 
tinuing hig argument.” 


This ground was supported in Court by 
two affidavits both sworn by a son of the 
appellant K. K. Ali and a letter of Mr. 
Manzarto Mr. Yunus (Counsel for tke 
appellant K. K. Ali) which was attached to 
one of the affidavits. Even the first 
affidavit was filed late, without any attempt 
to explain the delay. Mr. Yunus was 
engaged late inthe case, but ultimately 
conceded that the first affidavit with which 
he began Lis argument on (he second 
day was worthless. As we wanted to have 
all the material facts before us, we called 
for a report from the learned Sessions 
Judge andinformed the Assistant Govern- 
ment Advocate that if he considered it 
necessary to file any counter-affidavit he 
was at liberty to do so. The learned 
Assistant Government Advocate, therefore, 
filed an affidavit sworn by the Government 
Pleader of Arrah who had argued the case 
for the prosecution before ihe Sessions 
QCourt and as Mr. Manzar had made no 
statement directly to us from the Bar we 
called him to make a statement which he 
made on August 28,1936. Nowthe facts 
which we are able to gather from the 
materials before us seem to be as follows: 

Mr. Manzar was engaged by the accused 
in the case after some 23 out of about 45 
prosecution wilnesses had been examined 
in the Court of Session snd with the excep- 
tion of afew days he was present through- 
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out during the cross-examination of the 
remaining witnesses. The defence ‘wit- 
nesses, however, were examined by two 
Pleaders named Mr. Sharif and Mr. Nurul 
Huda in Mr. Manzar’s absence. On May 26, 
when the evidence for the defence was 
closed, the learned Judge who was then 
under order of transfer allotted four days for 
arguments in consultation with the lawyers 
appearing for the parties. It is abundantly 
clear that he did not do so arbitrarily, but 
after enquiring from the lawyers of both 
parties how long their respective arguments 
were likely to occupy them. Indeed, it 
appears from the report of the learned 
Judge and the affidavit sworn by the 
Public Prosecutor of Arrah that at first 
Mr. Sharif who was then in charge of the 
appellants’ case offered to finish the entire 
defence argument within cne day if the 
Public Prosecutor gave a similar under- 
taking; but as the Public Prosecutor 
informed the Court that his argument would 
not be finished in less than two days, Mr. 
Sharif also wanted two days for his argu- 
ment and so the learned Judge allotted two 
days to each party. On May 27, before 
beginning his argument, Mr. Sharif intimat- 
ed to the Court thatas Mr. Manzar, Counsel 
for the appellants, had not turned up, he 
had been requested by the accused to argue 
the case and he proposed to argue the case 
generally and more particularly for 
Samaresh leaving i, to Mr. Manzar to follow 
up his arguments when he arrived 
and deal with the case of K. K. Ali in 
particular. 

It appears that Mr. Sharif argued on 
May 27, from 6-30 to 11-30 A. m. as the 
Court then used to hold morning sittings 
and on the next day he argued till about 
8-15 a.m. About this time Mr. Manzar 
arrived and he was allowed to continue the 
argument. The learned Judge states in 
his report that he had told Mr. Manzar that 
four days had been allotted for the argu- 
ment of the parties in consultation with 
their lawyers and Mr. Manzar did not 
say anything to suggest thathe was not 
Satisfied with the adequacy of the ar- 
rangement Mr. Manzar continued hig 
argumént till 11-30 a.m. and upon being 
reminded of the arrangement told the 
Judgethat he had not quite finished his 
argument and had some more submissions 
to make. The Judge was prepared to sit a 
little longer to enable Mr. Manzar to finish 
his argument, but Mr. Mangir states that as 
it wasa hot day, and as he had already 
argued for three hours and wanted about 
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two hours more to finish his argument, he 
could not continue his argument on that day 
and asked the Court to hear him on the 
following day. The learned Judge did not, 
however, accede to this request and there- 
upon, to quote the words of the learned 
Judge: 

“Mr. Manzar wound up his arguments after 
telling the jury that he had some more points to 
a A but he was bound to respect the orders of the 


On May 29, the Public Prosecutor start- 
ed his argument and he concluded it on 
May 30. The Judge being ill on June 1, 
the case was nottakenup on that day 
and on June 2, the Judge charged the 
jury in Hindi and their verdict was record- 
ed. The learned Judge has stated in his 
report that Mr. Sharifhad argued the case 
very ably and exhaustively and that there 
was very liltle left for Mr. Manzar to 
argue about. He also lays some stress upon 
the fact that no petition was filed by the 
accused then and there, to show that ‘either 
the party or their Counsel had been preju- 
diced by reason of the procedure adopted 
by ths Judge.” Mr. Manzur has on the 
other hand, stated that hedrafled a peti- 
tion embodying the material fasts and 
gave itto the karpardaz of the appellant 
but the petition was not filed. It is far- 
ther stated by him that he asked his client 
after the judgment had been delivered 
whether the petition had been filed but 
was told that it had not been filed, as the 
accused thought they might thereby incur 
the displeasure of the Judge. 

Now, I do not wish to dwell at any length 
upon the abstract question as to how fara 
Court would be justified in imposing a 
time limit upon the arguments of the 
lawyers and whether such a time limit is 
binding upon the parties. It seems to me 
to be plain that any arbitrary and undue 
curtailmant of the parties’ right of argu- 
ment is to be deprecated. Inthe present 
case, however, itis quite clear that when 
the learned Judge asked the lawyers of 
the parties how longtheir arguments were 
likely to occupy them, he had nointention of 
curtailing their arguments, but on the other 
hand he allotted two days for the defence 
argument though the Advocate then appear- 
ing for both the accused had suggested 
in the first instance that the argument could 
be finished in one day. The learned Judge 
also, while he might well have insisted on 
Mr. Sharif arguing the whole cdse, tried 
to accommodate Mr. Manzar by allowing 
him to follow Mr. Sharif. In these circum- 
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stances, it is clear that the learned Judge 
bad no desire to hamper the defence and 
it seems to me that he declined to grant 
furthor time for argument as he was prot 
bably convinced that the case had already 
been fully argued. Assuming, however, 
that the learned Judge should have acceded 
to Mr. Manzar's request, the question which 
is still to be considered is whether we 
would be justified in ordering a re-trial. 
Unfortunately Mr. Manzar did not ask Mr. 
Sharif before commencing his argument 
what points had already been dealt with 
by him, but hehas stated before us that 


when he concluded his arguments he 

“had still to deal with the entire defence evi- 
dence and had also to place authorities on the 
charge of kidnapping andeabduction and medical 
authorities onthe question of age.” 


Nowit is clear from the report of the 
learned Judge and tke counter-affidavits 
filed on behalf of the Crown that Mr. 
Sharif had already dealt withthe general 
aspects of the case as well as the points 
bearing on the case of the appsllant Sama- 
resh and Mr, Manzar had to deal with the 
case of K. K. Aliin particular. Mr. Sharif 
himself has made no statements before 
us and it is Nowhere stated in the affidavit 
filed on behalf of the appellants that Mr. 
Sharif had omilted to deal withthe de- 
fence evidence nor has it been argued on 
behalf of the appellanis that the learned 
Judge did not deal with ths defence ovi- 
dence adequately in his charge to the 
jury. As tothe authorities on the charges 
of kidnapping and abduction, they were 
presumably to have been cited for the stis- 
faction of the Judge, as the questions of 
law were to be decided by himand not by 
the jury bat nothing has been said to us 
in the course of the prolonged argument 
addressed on behalf of the appellants to 
convince us that the learned Judge has 
taken any erroneous viewof the law so far 
as tke charges against the appellants are 
concerned. As to the medical authorities 
the only authorities which have been cited 
before us were those which had reference 
to the auestion of Basanti’s age and I have 
already shown that those authorities could 
not have materially a'tered the conclusion 
of the jury. Besides, although it cannot be 
denied that for the proper administration 
of justice the parties should be allowed a 
filland unrestricted right of addressing 
the jury, yet it cannot’ be overlooked that 
the summing up of the case by the Judge 
in his charge to the jury plays avery im- 
portant part in a jury trial. 
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It is obvious that in those cases where 
the accusedis undefined or where he is 
defended by an incompetent Counsel or is 
too poor to engage the services of a com- 
petent lawyer, his case cannot generally 
be adequately placed before the jury by 
‘means of argument. If, however, in those 
cases the Judge has properly charged the 
jury, the mere fact that the case has not 
been adequately argued on behalf of the 
accused cannot by itself be a good ground 
for ordering a re-trial. On the same princi- 
ple, I do not think that a re-trial should be 
ordered, unless it can be shown that matters 
which Counsel would have placed have not 
been placed before the jury or that the 
charge of the Judge is defective and 
erroneous in Material particulars. In the 
present case there is also this additional 
fact to be considered that. the cases of 
K. K. Ali and Samaresh are closely connect- 
ed with each other and it has not been 
suggested that the case of Samaresh had 
not been adequately argued. The points, 
however, which were urged before us as 
affecting K. K. Alis case as distinct from 
the case of Samaresh were very few in 
number and of little importance. In fact 
the strongest point which was urged in 
this connection was that this appellant had 
been prejudiced by the learned Judge's 
assuming that certain letters which had 
been addressed to Samaresh alone had 
been written both to K. K. Ali and Sama- 
resh. The learned Assistant Govern- 
ment Advocate had no difficulty in refus- 
ing this argument. In these circumstances, 
I think, that no good case has been made 
out for ordering a re-trial of appellant No.1. 
Another point which was urged before 
us relates to the conviction of K. K. Ali 
both for the substantive offences under 
ss. 366 and 363 and for the abetment of such 
Offences. It appears that after the jurors 
had returned their verdie: holding K. K. 
Ali guilty of the offences under ss. 366 and 
363 the learned Judge put to them the fol- 


lowing questions:— 

“9.—Do I understand that as in the case of 
Samar, you consider Ali also guilty of the sub- 
stantive offences under ss. 363 and 366, {ndian Penal 
Code and the question of Ali abetting Samar 
in the commission of these offences for which 
Ali has been separately charged under ss, 363- 
109 and 366-109, Indian Penal Code, does not 
arise?” 

To this question the answer of the jurors 
was: 

“Ali committed the offences under ss. 366 and 363 
and also abetted the crime of these offences under 
s. 109, Indian Penal Code.” 


The verdict of the jury in this respect 
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cannot be defended except on the ground 
that in some cases where the commfssion 
of the offence is abetted by aid and 
conspiracy the abettor may bs treated as 
a principal under s. 34, Indian Penal Code. 
Broadly speaking, however, ib would he 
illogical to hold that a man is guilty of both 
the principal offence and of its abetment 
and this was conceded even by learned 
Counsel for the Crown. Learned Counsel 
for the appellants contends that this illogical 
verdict of the jury was due to the fact that 
the law had not been properly explained by 
the learned Judge in his charge. I am, 
however, not prepared io agree with this 
contention. Itis stated in the beads of the 
charge that all the charges and the various 
sections of the Penal Code bearing upon 
them had been explained to the jury and 
we have no ground for holding that tkey 
were not properly explained; but however 
that may be, as the learned Judge has given 
no separate sentences to the appellant 
K. K. Alifor the offences of abetment, the 
point is of little more than academic impor- 
tance. 

As the contentions to which we have s9 
far referred, were the main contentions put 
forward by the appellants against tbe 
verdict of the jury and as they all fail, the 
verdict must stand and the conviction of 
the appellants under s. 365, Indian Penal 
Code, canno; be disturbed. The question, 
however, which still remains to be dealt 
with is the question of sentence end it 
appears to me that in dealing with this 
question we cannot overlook certain impor- 
tant features of the case. There can be 
no doubt that Basanti is the most important 
witness to prove the circumstances under 
which she came in Contact with the accused 
and was prevailed upon by them to leave 
her relations and her evidence can also 
throw considerable light on the intention of 
the accused. As I have already stated she 
completely supported the accused when she 
was examined by the Sub-Divisional Offcer 
on August 19, 1935. She was then 
remanded to jail and when she ultimately 
uppeared to give her evidence before the 
Committing Magistrate she completely 
resiled from her previous statement and 
supported the prosecution case in its 
entirety. It is clear that in these 
circumstances her evidence will have to be 
approached with great caution. There 
are, however, on the record a series of 
letters which were written by her from 
time to time to Samaresh and I think 
that these letters can be of material assis- 


60 


tancatous in finding out the true situa- 
tion. These letters disclose that Basanti 
was not only a strong-willed girl but also 
a girl of remarkably mature ideas and 
indeed if one had to base one’s conclu- 
sions as to her age upon these letters and 
her handwriting and the manner in which 
she has replied to questions put to her in 
the course of her long examination, one 
would be inclined to think that her age 
has been under-estimated by the prosecu- 
tion. I shall here reproduce an important 
passage from the learned Judge's charge 
to the jury in which he has referred to 
some of her letters: (After referring to 
some of the letters, His Lordship con- 
tinued.) We find from her letters that she 
was pressing Samar for an open marriage 
and although she eventually expressed 
her willingness to a secret union, it is clear 
that what she meant was an honourable 
union. She also once wrote in strong 
terms to Samar because she thought that 
Ali had behaved to her in a manner in 
which he should not have behaved. These 
being the circumstances of the case, I 
think that the sentence which has been 
passed by the learned Sessions Judge on 
Gamaresh is excessive and I think that 
the ends of justice will be served by 
reducing the sentence to rigorous impri- 
sonment for 14 years. The sentence of 
fine which has been impcsed on Samar 
appears to ine to be inappropriate, because 
the evidence shows that Samar was earn- 
ing merely Rs. 20 a month as a fitter In 
an electrical company and had hardly any 
other means. I would, therefore, set aside 
the sentence of fine. 

As to the sentence on K. K. Ali, we 
must keep in view the fact that he had 
grossly abused his position as a Sub- 
Inspector and that not only did he actively 
help Samar in the commission of an offence 
but also allowed Basanti to be concealed 
in his house on July 4, as well as after 
the incident of August 10. At the same 
time, we have to bearin mind that Samar 
was his brother-in-law and that his action 
must have been considerably influenced 
by the atlitude of his wife who was the 
sister of Samar. We should also consider 
that his conviction will not only bring 
him into social disgrace but also involve 
his dismissal from Government service. 
Taking all these circumstances into con- 
sideration I would sentence him to undergo 
rigorous imprisonment for two and a half 
years and to pay a fine of Rs. 250, in de- 
fault, to undergo a further term of rigorous 
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imprisonment for six months. The whole of 
the fine, if reallised, will be paid to Ketaki 
Ranjan as compensation under s. 545, 
Criminal Procedure Ocde. Before parting 
with this case I consider it necessary to 
make ons or two observations. There can 
be no doubt that by this unpleasant 
case which seems to have been given 
an undue notoriety, the reputation 
of a family (which though poor is un- 
doubtedly a respectable one) must have 
greatly suffered, but as I have alreadly 
stated it is clear from the record that 
even though Basanti may have behaved 
Somewhat foolishly and impulsively, she 
never departed from the path of honour 
and her virtue remains’ unstained. Indeed 
(his is the main ground on*which we have 
thought it fit to reduce the sentence pass- 
ed on the accused. 
Dhavie, J.—I agree. 


D. Sentences reduced. 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 861 of 1936 
November 10, 1936 
HENDERSON AND R. C. Mirrer, JJ. 
HARIPADA SEN GUPTA—Acctssp— 
PETITIONER 
VETSIUS 
EMPEROR—Oppcsits Party 

Bengal Suppression of Terrorist Outrages Act (XII 
of 1922), s.33 (a)—O Fence under, when committed- 
“Knowingly”, qualifies “possession” and not ‘notifica- 
tion — Court, if can go behind the sanction —Sentence 
under s. 35— Considerations for—Sea Customs Act 
(VIII of 1878), s. 19—Notification under—‘Books 
issued by person, include books written and as well 
as published by him. 

An offence under s. 35 (a), Bengal Suppression of 
Terrorist Act, in respect of a book is committed if 
it could have been rightfully seized by the Chief 
Customs Officer at ths time of its importation under 
the Sea Customs Act, 1878. 

The word “knowingly” in s. 35, Terrorist Act, 
qualifies the word ‘‘possession.” Constructive posses- 
sion on the part of the person charged is not enough. 
If a boskisina room occupied by the person 
charged, he is no doubt in the eye of law in posses- 
sion of the book, because he has possession of the 
room, but to sustain a conviction under the section 
the Orown must prove that he knew that the book was 
in his room. It is immaterial whether the person had 
oe of the notification or not. |p. 62, col. 
A prosecution can be started only on the sanction 
of the Local Government or of an authorised Dis- 
trict Magistrate. Whether the sanctioning authority 
would authorizea prosecution for an alleged offence 
punishable under s. 35 (o) or not is a matter for that 
authority to decide. Nodoubt the Legislature enjoins 
the Local Governmsnt or the District Magistrate to 
satisfy themselves that the book in question contains 
words, ete., which tend to further or encourage terro- 
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rism or terrorist crimes, but once the prosecution is 
authorised, the trying Court cannet go behind the 
sanction or question the propriety of the judgment of 

“the sanctioning authority. 

For the purpose of deciding what sentence ought 10 
be passed under s, 35 of the Act, it is the duty of the 
Court to take into account thecharacter of the book. 
Ifthe book in question is a violent one advocating 
terrorism or terrorist crimes, the sentence ought to be 
substantial. If it isaninnocent one in the sense that 
it does not encourage terrorism, it may be unfortunate 
that authority to file a complaint has been given by 
the District Magistrate, but the Court must take 
the character of the book into consideration in 
paesing sentence. 

The meanings given to the word “issue” is “that 
which'proceeds from any source". The phrase “books 

issued by M. N. Roy’ in the notification of Governor- 
General in Council issued unders 19 of Sea Customs 
Act would include books written by him as well as 
books published by hime 


Mr. J.C. Gupta and Sudhansu Bhushan 
Sen, for the Petitioner. 
Mr. D. N. Bhattacharya, for the Crown. 


R.C. Mitter, J—The petitioner, Haripada 
Sen Gupta, has ` been convicted of an 
offence punishable under s. 35 (a), Bengal 
Suppression of Terrorist Outrages Act 
fAct XIL of 1932). He was tried by Sub- 
Divisional Magistrate of Kurigram, and 
sentenced to two years’ rigorous imprison- 
ment, On appeal the Sessions Judge cf 
Rangpur maintained the cecnviction but 
reduced the sentence to a term of nine 
months’ rigorous imprisonment. The father 
of the accused has a book shop at Lal- 
mcnirhat. The shopsroom abuts on ithe 
road and the back room of the house 
is used for residence. The father does 
not take any part in the management of 
the shop which has been left to the peti- 
tioner who is, according to the finding, 
about 26 years of age. He has two 
brothers, one aged about 15 or 16 years, 
and the other 12 or 13. They both live 
in the house in which the shop is located. 
The eldest of these two brothers helps tke 
petitioner by acting as a salesman but the 
youngest is a schoolboy. On May 5, 1936, 
the shop was searched in connection with 
the Kurigram train robbery. No incrimi- 
nating articles ‘were found on the search 
which would have connected the peti- 
tioner with the said robbery, but in a 
corner of the shop a book entitled: “The 
Future of the Indian Politics” written by 
M. N. Roy and published by R. Bishop of 
7, Blomfield Crescent, London, was found 
inside a packing case. Thereupon the 
Officer-in-charge of lLalmonirhat Police 
Station, with the sanction of the District 
Magistrate, given under s. 38 of the said 
Act (XII of 1932), filed a complaint before 
the Sub-Divisional Magistrate of Kuri- 
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kram, against the petitioner for an offence 
punishable under s. 35 (a). The bobk in 
question was written and published in 
1927. Section 35 of the Act creates the 
offence and prescribes the punishment. 
Whoever knowingly has in his possession 
any newspaper, book or other document 
the importation of which bas been prohibit- 
ed under the Sea Customs Act of 1878 
(I quote only the relevant sub-section) is 
punishable with imprisonment which may 
extend to three years or with fine or with 
both. No cognizance of the offence punisk- 
able under s. 35 can be taken except upon 
complaint made in pursuance of an order 
or under the authority of the Local Govern: 
ment or of an authorized District Magis- 
trate. Sub-s. 2 of s. 38, states that no 
complaint shall be made unless the Local 
Government or the authorized District 
Magistrate is satisfied that the newspaper, 
book or document in respect of which 
ihe offence is alleged to have been com- 
mitted, contains words, signs or visiblo 
representations which tend to furlher or 
encourage the terrorist movement or the 
commission of any offence in connection 
with that movement. ‘The District Magis- 
trate of Rangpur who. sanctioned this pro- 
secution is empowered under s. 38, cl. <1). 
A notification issued by the Governor- 
General in Council in the year 1928 under 
gs. 19, Sea Customs Act (VIII of 1878) prce 
hibited the importation into India of “books 
issued by M. N. Roy—that may be written 
in any language.” 

“The learned Counsel appearing for the 
petitioner raised the following points bee 
fore us: (1) That the book in question is 
not covered by the aforesaid notification, 
it being written and published about four 
years after the said notification; (2) that 
in any event the word “issued” used in the 
notification does not include authorship, 
(3) that in any event the conviction is 
hot sustainable in the absence of any evi- 
dence by the Crown that the petitioner 
knew of the said notification; (4) that in 
any event the petitioner was only in con- 
structive possession of the book and con- 
structive possession only does not constitute 
an offence punishable under s. 35 (5) that 
the sanction of the District Magistrate is 
bad as the book does not contain any 
word, sign or visible representation which 
would tend to further or encourage terrorism 
or terrorist crimes and (6) that the sen- 
tence at any rate is severe. We do not 
consider any Of the first five contentions 
to be sound but for the reasons to be 
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stated hereafter we consider the sentence 
to be severe. In order to examine the first 
contention we must take into account not 
only the language used in the notification 
in question but also consider the scope of 
Chap. IV, Sea Customs Act The notification 
as the learned Sessions Judge rightly re- 
marks is not very happily worded. The 
language used, however, could cover not 
only books already issued by M. N. Roy 
at the date of the notification but also 
books that may be issued in future, and 
unless the said interpretation be adopted the 
object underlying Chap. IV, Sea Customs 
Act, would be frustrated. l 

Chapter IV of the said Act consists of 
three sections, of which s. 19-A need not 
be examined in detail. It contemplates 
the detention and confiscation of goods the 
importation of which is prohibited under 
the preceding {wo sections under conditions 
defined in regulations to he made by the 
Governor General in Council. Section 18 
prohibits the importation into India of cer- 
tain classes of goods well defined in the six 
sub sections to that section. Section 19 em- 
powers the Governor-General in Council 
hy notification to prohibit or restrict the 
bringing. or taking oit by land or 502 
goods of any specified description. For 
the purpose of detention of confiscation 
all that the Chief Customs Oficer is re- 
quired to do is to satisfy himself at the time 
when the goods are Lrought into the port 
that they are such as are prohibited to be 
imported in accordance with the regula- 
tions, that is to say, to see if the goods in 
question come within any of the sub-sec- 
lions of s.18 or answer the description of 
goods as given in the notification issued 
under s. 19. In the case cf a book he 
need not read it, nor is he required to do 
so to find out when it was written. To 
hold that the Chief Customs Officer could 
rightly detain or confiscate the book in 
question and to hold at the same time that 
no offence would be committed which is 
punishable under s. 39 (a), Bengal Terrorist 
Act, if such a book had been smuggled in 
and was found in the possession of a person 
would be inconsistent. Our view is that 
an offence under s. 35 (a), Terrorist Act, in 
respect of a book is committed if it could 
have been rightfully seized by the Chief 
Customs Officer at the time of its importa- 
tion. We accordingly overrule the first con- 
sention. 

o The second contention is that the word 
‘tiggued? used in the notification means 
published. The learned Counsel for the 
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petitioner accordingly contends that as 
M, N. Roy is not the publisher of the book 
in question it does not come within the 
notification. We do not think that such 
restricted meaning should be given to the 
wurd “issued.” One of the meanings given 
to the word “issue” in the Oxford Dic- 
tionary is “that which proceeds from any 
source.’ We accordingly hold the phrase 
“hooks issued by M. N. Roy” would in- 
clude books written by him as well as 
books published by him. The seennd con- 
tention is accordingly overruled. The third 
and fourth contentions are also without 
substance. Ths word “knowingly” ins. 35, 
Terrorist Act, qualifies the word ‘‘posses- 
sion.” Construclive possession on the part 
of the person charged is mot enough. If 
such a book is in aroom occupied by the 
erson charged, he is no doubt in the 
eye of law in possession of the book, 
because he has possession of the rocm, but 
t3 sustain a conviction under the section 
the Crown must prove that he knew that 
the book was in hisroom. The finding of 
the learned Sessions Judge is that the 
petitioner knew that the hook was in his 
shop As the word “knowingly” quali6es 
tha word “possession” only, ibis immaterial 
whether the petitioner had knowledge of 
the notification or not. To the fifth con- 
tention there can be only one answer. A 
prosecution can be started only on the sanc- 
lion of the Local Government or of an 
authorized District Magistrate. Whether 
the sanctioning authority would authorize 
a prosecution for an alleged offence puni- 
shable under s. 35 (a) or not is a matter 
for that authority to decide. No doubt 
the legislature enjoins the Local Governe 
ment or the District Magistrate to satisfy 
themselves that the book in question con- 
tains words, etc, which tend to further 
or encourage terrorism or terrorist crimes, 
but once the prosecution is authorized the 
trying Court cannot go behind the sanction 
or question the propriety of the judgment 
of the sanctioning authority. We cannot, 
therefore, examine the book for the purpose 
of seeing whether it contains any words, ete., 
which would tend to further or encourage 
terrorism or terrorist crimes for the pur- 
pose of seeing whether the District Magis- 
trate was right in directing a complaint to 
be filed. We accordingly overrule this 
contention also. In considering the ques- 
tion of sentence, the learned Sessions Judge 
was asked to look into the book but he 
refused. He said as follows: 

“I did not think it necessary to read the book 
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but in my opinion that point is irrelevant as the 
accused has been fcund guilty under a particular 
notification. His offence is an offence under a 
special and preventive Act. The fact of his having 
broken that law is his offence. It is in a way a 
technical offence.” 

We donot think that the learned Ses- 
sions Judge was right in this view. We 
have already held that the contents of the 
book cannot be examined by the Court 
whick holds the trial or by us for the pur- 
pose of seeing whether the District Magis- 
trate ought to have authorized the prosecu- 
tion. But for the purpose of deciding 
what sentence ought to be passed it is the 
duty of the Court to take into account the 
character of the bogk. If the book in 
question is a vjolent one advocating terro- 
rism or terrorist crimes, the sentence ought 
to be substantial. Ifitis an innocent cne 
in the serse that it dces not encourage 
terrorism, it may be unfortunate that au- 
thority to file a complaint has been given 
by the District Maistrate, but the Court 
must take the character of the bcok into 
consideration in passing sentence. With 
this view we asked the learned Deputy 
Legal Remembrancer to go through tLe 
bock and tell us if there is in it any ap- 
peal to terrorism or anything concerning 
terrolism or terrorist crimes. He has 
stated before us that the book contains no 
such thing. I have examined the book 
myself and I do not find in it anything 
which has any reference to terrorism or 
terrorist crimes. On this ground we hold 
that the offence committed is of a techni- 
cal character and that justice would be 
done if tte sentence be reduced to the 
term already served. We order according- 
ly. The petitioner is discharged from his 
recognizance. 

Henderson, J.—I agree. 
D. - Sentence reduced. 
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_ RANGOON HIGH COURT 
Criminal Revision Application No. 770-B 
of 1936 
January 14, 1937 
SPaRGo, J. 

MAUNG SU— APPLICANT 
VETSUS 
EMPEROR—-Opposıte PARTY 

Criminal Procedure Code (Act V of 1898), s.436— 
Further enquiry—When can be ordered—Accused 
discharged by trial Court—Revisional Court ordering 
further enquiry on taking into consideration conduct 
of accused—Order,if can be interfered with. 

Before ordering further enquiry it is necessary 
that the Magistrate should not be satisfied with 
the “correctness, legality or propriety of any find- 
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ing, sentence or order,” and it is then his duty to 
exercise the discretion he possesses under s. 436, 
and toorder that further enquiry be made into the 
complaint that had been dismissed, Emperor v. Maung 
Ba Thon (3), referred to. 

Where the trial Court does not disbelieve the evi- 
dence ina case for possession of contraband opium 
and discharges the accused, and in revision, taking 
into consideration the conduct of the accused in 
running away saying that the search party would 
not find anything inthe hut, orders further enquiry, 
this order will not be interfered with. Shwe Kyo v, 
Emperor (|), referred to. Parasharam Bhika v. Em- 
peror (2), distinguished, 

Or. Rev. App. against order of the District 
Magistrate, Bhamo, dated November 16, 
1936. 

Mr. P. B. Sen, for the Applicant. 

Mr. E. W. Lambert, for the Crown. 

Order.-- Further enquiry has been ordered 
against the applicant in revision in a case 
in which he was accused of being in il- 
legal possession of opium. The learned Sub- 
Divisional Magistrate dealt in his order 
with the evidence to show that on the night 
of September 21, 1936, a search party visited 
a hut in which the applicant was sleeping 
and that the applicant threw a stick at 
lhem and said: “You can search. My hut 
contains nothing,” and then ran away. The 
learned Sub-Divisional Magistrate did not 
say thathe disbelieved these witnesses, but 
pointed out certain discrepancies which he 
had discerned between the statements of 
the witnesses. He then went onto point 
out that even if these facts were regarded 
as proved, the conclusion could not be drawn 
from them that Maung Su was in possession 
of the contraband opium. He went so far 
as to say that to draw such a conclusion 
would not be absurd; it would be the 
very height of absurdity. The learned 
District Magistrate was of opinion that the 
case referred to by the learned Sub-Divi- 
sional Magistrate, namely, Shwe Kyo v., 
Jimperor (1), was not on all fours with the 
present case. He concluded that if the pos- 
session ofthe opium could be ascribed to 
the applicant, Po Su, his conduct might be 
regarded as sufficient io show that his pos- 
session, unlike that in Shwe Kyo's case, 
was with full knowledge. Mr. Sen for the 
applicant argued that before such an order, 
as has been passed by the learned District 
Magistrate here, there should be a finding 
that the order passed by the learned Sub- 
Divisional Magistrate was perverse, and he 
referred to Parasharam Bhika v. Empror (2) 


(1) 7 R. 11; 117 Ind, Cas. 248; A IR 1929 Rang. 
121; 30 Cr. L J 753. 

(2) 57 B. 430; 143 Ind. Cas, 289; A I R 1933 Bom, 158; 
(1933) Cr. Cas 470; 34 Or. L J564; 35 Bom. L R 254; 
Ind. Rul, (1931) Bom, 266, 
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That case, however, was easily distingush- 
able from the present case, because it was 
one in which the learned Magistrate had 
found that the case against the accused 
was not credible, and the learned District 
Magistrate had ordered a further enquiry 
taking a different view as to the credibility 
of the witnesses, Very likely, in such a case 
as that, before action on the part of the learn- 
ed District Magistrate would be justified, 
it might be necessary to demonstrate that 
the conclusion that the witnesses were not 
credible. was a perverse conclusion. But 
the circumstances in the present case are 
quite different. ; 

Mr. Sen forthe applicant referred to a 
great many points in the evidence in which 
he sought toshow that Maung Cho and Tun 
Min had given inconsistent evidence. None 
of these points impress me as being of any 
importance. He pointed out the fact that 
neighbours were not called although he said 
there was reason to believe that many were 
there, the witnesses for the prosecution 
could have proved by their evidence that 
they did say at the time thatthey were 
searching joraman called Mg. Sa. Fur- 
ther cnly a half hearted attempt was mad: 
to chase Maung Su at the time of the seizure. 
All these are matters that can be very well 
dealt with by the learne 1 Magistrate who tries 
the case. They donct touch the question 
whether the learned District Magisirate was 
right in ordering further enquiry. It was 
necessary that the learned District Magic- 
trate should not be satisfied with the “cor- 
rectness, legality or propriety of any find- 
ing, sentence or order,” and it was then 
his duty to exercise the discretion he pos- 
sessed under s. 436 and toorder that fur- 
ther enquiry be made into the complaint 
that had been dismissed: see Emperor v. 
Maung Ba Thon (3). I see no reason tojin- 
terfere with the order for further enquiry, 
and the application is dismissed. 

Ne Application dismissed. 

(3)9 R. 239;A 1 R 1931 Rang.225; (1931) Cr. Cas 
865; 135 Ind. Cas. 822; 32 Cr. L J 930; Ind. Rul. (1931) 
Rang. 204 Œ B) 
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thana in recording certain things did not amount 
ta offence—Police officer, whether bound to record 
verbatim report of non-cognizable offence. R 

The essence of the offence under s, 192, Penal 
Gode, consists in this: that a false entry must 
be under s.192, Penal Code, made in a book or 
recurd or a false statement must be made in a 
dccument. Secondly, that a false entry or false 
statement must be made with a certain intention, 
namely, that the false entry or false state- 
ment may appear in evidence in a judicial pro- 
ceeding or any other proceeding taken by law before 
a public servant. Thirdly, afalse entry or statement 
sO appearing in evidence may cause any person in 
such proceeding who has b> fourm an opinion upon 
the evidence to entertain an erroneous opinion. 
Fourthly the erroneous opinion must be touching 
upona material point, that is tosay a point mater- 
jal tothe result of the said proceeding. An entry 
would be false entry ora statement in a record or 
document if it does cither*by reason of some false 
additions or of some material omigsions misrepresents 
the truth. The omission may be illegal or may not be 
illegal. The thing to consider is what is the effect of 
the omission on the entry as made or on the statement 
as occurring in a document. 

Helid, that the officer in charge of thana was not 
guilty cf cffence under s 192 inasmuch as it was 
not proved that he had any motive in making 
the omission in recording report ; 

Held, also, that he was not bound by law to record 
a .verbatim report of non-cognisable offence, tle 
substance only cf the report being sufficient, 


Messrs. Santosh Kumar Basu and 
Purimal Mukerjee, for the Appellant. 

Mr. D. N. Bhattacharya, for the 
Orown. 


R. C. Mitter, J—The appellant before 
us was charged of offences under ss. 193 
and 218, Indian Penal Code. The jury 
returned a unanimous verdict of not 
guilty of the alleged cence under s. 218- 
but found the appellant unanimously 
guilty under s. 193, Indian Penal Code. 
‘he Judge accepted the verdict and sen- 
tenced the appellant to undergo rigorous 
imprisonment for four years. The subject- 
matter of the charge is entry No. 43 in the 
general diary of the Police Station of 
November 2, 1939. The entry was made on 
that date at 9-30 Pr. m., inthe night. The 
case of the prosecution is that one Gouri 
Chakravarti was found missing on the 
evening of November 1, 1935. On the 
next morning his brother Oharu went in 
search of Gouri but could only find his 
shoes and chadar in Gouri’s arat. He 
waited for sometime for the return of his 
brother but in vain. Inquiries were made 
by Charu from the neighbours but no trace 
of him could be found. He thereafter went 
to the thana and reported tothe appellant 
who was in charge of the Police Station at 
the time that his brother was missing. 
The accused noted the said information 
in a loose sheet of paper, as also the des- 
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cription of Gouri Caakravarti which his 
brother Charu gave him. Later on, Charu 
again went to the thana at about 5 P. M. 
on the same day andthe evidence is that 
Charu told the appellant that blood marks 
on some rags and on the loose earth near 
Indra Dutt’s arat had been found and re- 
quested the accused to come and see the 
blood marks personally. The accused did 
not make any note at that time but ver- 
bally asked Oharu to go and search for 
the dead body. Later on in the evening one 
Nani Gopal Onakravarty who had seen the 
blood marks outside Indra Dutt's arat 
also went tothe thana and reported to the 
appellant, who was in charge of the tkana 
at the time, that he had seen the blood 
marks, near Jadra Dutt’s arat and finally 
at about 9p. m. Purna Chakravarti and 
others went tothe arat of one Ajoy Gopal 
Duttand took Ajoy tothe thana and told 
the appellant that they had discovered 
‘blood marks near the said arat of Indra 
‘Dutt. ‘At 9-30 p. m. the accused made the 
entry in question, namely, entry No. 43, in 
the general diary. He stated therein that 
it had been reportedtco him that Gouri 
Chakravarti had been missing but he did 
not record in that entry the fact that it had 
been reported to him later in the day that 
blood marks had been found near about 
the place of Indra Dutt. 


The case of the prosecution is that the 
accused intentionally omitted to note in 
the general diary the fact that it was re- 
ported tohim tnat blood marks had been 
tound near abou the arat of Indra Dutt. 
We need not deal with the charge against 
the appeilant under s. 218 in detail. ‘Tne 
learned Sessions Judge in the course of 
delivering his charge tothe jury in res- 
pect of the offence charged under that 
section pointed out the fact that the first 
information about the murder was lodged 
atthe thana on the next day at noun, 
-that is to say on November 3 at noon, 
and healso said tnat up to that time 
there was absolutely no necessity for the 
accused to change tne general diary. 
In course of his charge to tne jury when 
dealing with the alleged offence under 
8. 216, he also directed the jury to the 
following effect : 

_ “Tf, therefore, you find that the preparation of the 
incorrect record by the accused, was dus to a mere 
accidental blunder on his part, then you may 
presume thatthe accused had not the intention or 
knowledge which is essential element of the charge 
under s. 218, Indian Penal Code. Lf you think that 
the accused as a result of carelessness or gross 
negligence forgot to mention some material facts in 
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the General Diary entry, that act or illegal omission 
cannot be deemed to be with the knowledge or 


intention as required in s. 218, Indian Penal 
Code, and the accused is entitlad to an acquittal. 

After the charge to the jury on the al- 
leged offence under s. 218 the learned Ses- 
sions Judge took up thoe case against the 
appellant under s. 193, Indian Penal Code. 
He said as follows: 

“In order to bring homo to the accused 
the charge under s. 193, Indian Penal Code, the pro- 
gecution will have to prove beyond reasonable doubt, 
(1) that the accused made a false entry or illegally 
omitted tu make any entry, (2) that he did so in- 
tentionally (3) that he did so intending that the 
falss entry should appearin evidence in a judicial 
proceeding or in any other proceeding, (4) that the 
person conducting the judicial or other proceeding 
hadtoform an opinion upon the evidence in which 
such false evidence appeared, (5) that the accused in- 
tended that person to entertain an erroneous opinion 
upon the evidence, (6) that such erroneous opinion 
touched 3 point material tothe result of such pro- 
ceeding.” 

Then he took up these six points one by 
one and in dealing with the last point he 
charged the jury in the following 
manner : l 

“Under these circumstances you will have to 
“consider whether the illegal omissions made by the 
accuged were material in the murder trial. Ifyou are 
go satisfied, then the point is proved.” 

In dealing with the second point, name” 
ly whether the omission to mention the 
fact that it was reported that blood marks 
were found near the arat of Indra Dutt 
was done intentionally or not, the learned 
Sessions Judge did not repeat the ciution 
to the jury which caution he gave to the 
jury in charging them with regard to tne 
alleged offence under s. 218. In our opine 
ion the question whether there has been 
an illegal omission in the entry No. 43 
is quite beside the pomt in considering 
the offence said to have been committed 
under s. 193, Indian Penal Gode. That sec- 
tion deals with the punishment for giving 
false evidence or fabricating false evidence. 
Section 192 defines the offence of fabricat- 
ing false evidence. Tne essence of the 
offence consists in this; thata false entry 
must be made in a book or recurd or a 
false statement must be made in a docu- 
ment. Secondly, that a false entry or false 
statement must be made with a certain 
intention, namely, that the false entry or 
false statement may appear in evidence 
in a judicial proceeding or any other 
proceeding taken by law before a public 
servant. ‘'nirdly, a false entry or statement 
so appearing in evidence may C.use any 
person in such proceeding who has to 
form an opinion upon the evidence to en 
Fourthly 
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the erroneous opinion must be touching 
upcn & material point, that is 
point material tothe result of 
proceeding. An entry would be a false 


eniry ora statement in arecord or docu- ' 


ment would be a false entry if it does 
eitber by reason of some false additions 
orof some material omissions misrepre- 
sents the truth. The omission may be 
illegal or may not be illegal. The thing 
to consider is what is the effect of the 
omission on the entry as made or on the 
statement as occurring ina document. In 
our judgment the learned Judge was not 
quite right when he directed the jury that 
the omission must he an illegal omission 
In fact in his charge to the jury, the Judge 
assumed thatthe omission to mention the 
-blecd marks found in Indra Dutt's arat in 
the general diary was no  infcrmation 
given atthe thana of a cognizable offence 
and we do not see under what law the 
accused was bound to record in verbatim 
what he was told by the informant. The 
information that was given atthe thana in 
substance was that a man was found miss- 
ing and the appellant recorded the sub- 
stance of that information. 

. The difficulty in the case is, however, with 
regard to the second element, that is to 
say, whether the accused made the entry 
No. 43 inthe manner that he did with the 
necessary intention required in s. 192, 
that in elements Nos. 2 and 3 in the 
learned Judge’s charge. On this point the 
evidence is absolutely nil. Infact while 
dealing with s. 218 the learned Judge 
pointed out that the first information 
about murder was lodged the next day at 
noon and on November 2,1935, that is to 
say, the previous day there was no motive 
in makingthe entryin the staticn diary in 
_the way that was made by the appellant. 
In passing the sentence the learned Judge 
also stated as follows: 

“Tt has been argued in mitigation of his sentence 
that because the accused did not wish to go out 
that night owing to his son's illness, that he was 
prompted to make the false entry. I have taken 
this circumstance into consideration. But there is 
evidence to show that some other officers were 
also presentthat day in charge of the thana at 
‘different hours and presumably they were present in 
their quarteis at the thana, The accused could have 
informed those officers about the matter brought to 
his notice.” 

There is evidence on the record that on 
the day in question, namely, November 2, 
the accused's son was ailing. It seems to 
us thatin this state of the evidence the 
learned Judge ought to have directed the 
jury to this effect: that there was no evi- 
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dence to prove that the accused intended 


‘that the false entry may appear jin evi- 


ence ina judicial proceeding at the time 
when he mada that entry. In this view of 
the matter. we set aside the conviction and 
sentence passed upon the appellant and 
acquit him. We direct him to be released 
from his bail. 


Henderson, J.—I agree. 
D. Appeal allowed. 


PATNA HIGH COURT 
Civil Appeai No. 350 of 1934 
December 18, 1936 
Wort, J. 
KHURSHED HUSNAIN AND OT,TERS 
—-PLAINTIFFS-~A PPRLLANTS 
VETSUS 


SECRETARY or STATE ANDANOTHER — 


DEFENDANTS— RESPONDENTS 

Tort—Nuisance—Public and private—Distinction 
Cause of action with regard to public nuisance, how 
established—Special and general damage —Right to 
drain flood water to another's land —Prescriptive 
right must be proved. 

The difference between a public and private 
nuisance isthat in regard to the former the rights 
which are common to all His Majesty's subjects have 
been infringed; generally speaking such rights are 
unconnected in any way with possession or title to 
immovable property. A private nuisance on the 
other handis one which affects a particular section of 
the community : those who come particularly within 
the scope of ite operation. [p 68, col. 1.] 

For a private individual to establish a cause of 
action with regard toa public nuisance, special damage 
has to be proved. ([p. 68, col. 2.] 

Special damage is used in two different senses, 
With regard to actions based upon tort, damages 
maybe generalor special. General damages are 
those which although they can be estimated and are 
unliquidated, they cannot be measured with arith- 
metical exactness whereas special damages are those 
which a plaintiff has suffered and which can be 
measured with accuracy and generally are those ex- 
penses to which the plaintifi has been put as a result 
of the acts complained of. The expression “special 
damage” used in connection with nuisance is that 
damage which an individual has suffered over and 
above the inconvenience met with by other members 
of the public. The mere fact that the plaintiff in an 
action for special damage does not give any detail 
of the damagewhich he suffered in no way detracts 
from his right to succeed if hissuecess or failure 
depended upon that point. [ibid | 

A person has no absolute right to have their land 


_ kept free from flood water by draining it to another 


direction thus fovding another’s lands. His right, if 
any, is to drain the water off through certain defined 
channels and in order to succeed he must show that he 
has a prescriptive right to drain flood water off in the 
manner suggested, Nield v. L. & N.W. By. Co. (3), 
Whalley v. Lanchashire and Yorkshire Ry. Co. (4) 
and Gerrard v. Crowe (5), relied on. [p. 70, col. 1.] 

O. A. from the appellate decree of the 
Sub-Judge, Patna, dated December 11, 
1933. 
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Messrs. Manohar Lal and H R. Kazimi, 
or the Appellants. 

The Government Pleader, for the Res- 
indents. | 

Judgment.—The action out of which 
his appeal arises was brought by the 
Jaintiffs against the Secretary of State 
Jaiming a mandatory injunction to remove 
2 certain bandh which runs parallel to the 
macailway line on the Futwah Road south 
JE Patna. The bandh was erecied for the 
purpose of preventing the Patna City and 
its bazar from being inundated by the 
water by reason of the overflow of the 
‘Poonpoon River. Itis alleged by the plain- 
tiff that the Government erected this 
bandh and in addition placed automatic 
shutters in the culveris. under the road 
upon which the bandh was erected with 
the result that in times of flood the water 
was prevented from draining away to the 
north and was held up thus flooding the 
District in which the plaintiff's house is 
situate. I adjourned the hearing of the 
case for the purpose of hearing the Advo- 
cates engaged in the case onthe evidence 
in the case. I wish to observe that my 
jurisdiction with regard to the evidence is 
strictly limited by the provisions of s. 103 
and I can only decide such question of 
fact as have been left undecided by the 
Judge in the Court below or have been 
wrongly determined by the Court by res- 
son of illegality, omission, error or defect 
such as is referred to in sub-s. (1) of s. 100, 
Civil Procedure Code. 1 more particularly 
referred to the evidence in order to deter- 
mine the question of damage which had 
been alleged by the plaintiffs and which 
according tothe judgment of the Judge 
in the Court below had not been establish- 
ed. It will be seen, however, that this 
question does not strictly arise having 
regard to the view I now take of the 
matter. 

I have now heard the parties on the 
evidence and I do not propose to reserve 
my Judgment as no useful purpose would 
be served thereby. I have come to a very 
clear conclusion with regard to the matter. 
There is one observati n I would like to 
make, however, and that is with regard 
to the defence. It appears that the plain- 
tiffs, with the leave of the Gourt, sdminis- 
tered certain interrogatories, the purpose 
of the interrogatories beiug to obiain from 
the defendants particulars of their defence. 
The plaintiffs desired to kuow under what 
authority the defendants erected this 
bandh. It was erected by the District 
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Board at the instigation of Government 
and it is admitted that in this regard the 
District Board actel as the Agent for 
Government. We have therefore to dismiss 
from our consideration the District Board 
who have been made u party to this action. 
It appears that the bandh was erected 
in pursuance of a Resolution of a Flood 
Committee ; under what statute or under 
what authority of law the Government 
had toappointa Flood Committee, it does 
not appear. I find myself in great diffi- 
cully in ascertaining exactly what the 
position of Government was in this respect 
as no information with regard to this 
matter was given in the answers to the in- 
terragatories by the Government. The plain- 
tiff was therefore left in a position of 
uncertainty as regards the authority of 
Government in this matter. It was not 
suggested that the Government's action was 
an Act of State and perhaps could not 
be, having regard to tne law laid down 
in the learned judgment of Sir Barnes Pea- 
cock in Peninsular and Oriental Steam 
Navigation Company v. Secretary of State 
(1). But I must observe that the uncer- 
tain attitude which has been taken has 
made the case all the more difficult to 
decide. This is possibly one of the 
reasons for the rather irrelevant considera- 
tions into which the Judges in the Courts 
below entered. 

The learned Subordinate Judge first of 
all discussed in great length whether a 
private individual’s interest can be sacris 
ficed for the guod of the public, and thea 
comes to the conclusion that the question 
does not arise. Amongst other intirmities 
the judgment of the learned Judge in the 
Court below suffers from the faci thas 
the Judge not only inspected th2 locus in 
quo but comes to his own conclusion on 
what he saw a procedure which was 
wholly illegal. Not content with that he 
introduces his own experience into the 
judgment as also the discissions he had 
with the Public Works Officers. But if 
there Was one reason why the appeal 
failed in the Court below and the plain- 
tits’ claim was dismissed, I suppose it was 
(although itis not very clear) that the 
plaintiffs had not proved special dumage 
The judgment of the trial Court is equally 
unsustainable for reasons which are not 
dissimilar from the ones | have expressed. 
I merely make this observition for the 
purpose ot pointing out that neither of 
the Courts below seems fully to uppreciate 

(D 5BHCR App, 1; Bourke AO O 166, 
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what the issues were and therefore the 
matter becomes-one of considerable diff- 
culty for me to decide in this Court. Had 
the Government set up the pcsition that 
they were the proprietors of the khas 
mahal cf the ncrthern part of this Dis- 
trict which is under discussion in this case, 
the defence would have been complete 
unless it had been shown by the plaintiffs 
that they had a prescriptive right to 
drain the water coming on to their land 
in times ci floods through certain well 
defined channels. Butthatisnot the de- 
fence and therefore is not the position under 
consideration in this appeal. 

The learned Government Pleader, Mr. 
Sinha, who appears on behalf of the 
Secretary of State, however, contends that 
quite apart from the defective defence the 
plaintiffs disclosed no cause of action but 
for a reason different from that given in 
the Court below. A great deal of the 
evidence is irrelevant and it is rather 
dificult to ascertain exactly what the 
position of the matter is. As far as I can 
understand the position, as found by the 
Judge in the Court below, after reading 
the evidence bearing cn the questions I 
have to determine, I think it is as follows. 
Before dealing with the case I must deal 
with one aspect of the question which I 
have just stated and which was discussed 
in the Court below and in this appeal. 
It was contended by the defencein the 
Court below that as the plaintiffs had 
not proved special damage and having not 
established special damage and not -having 
proceeded under s. 91, Civil Procedure 
Code, their action would not lie. Whether 
the action was for a public or private 
nuisance, is a matter which is very 
material. One of the tests by which to 
distinguish a public from a private 
nuisance in England is whether an indict- 
ment lies. That test is inapplicable ‘in 
India. So fer as this case is concerned, 
in order to decide whether the action of 
Government created a publie or private 
nuisance, tLe following considerations may 
be noted. It can be said that the differ- 
ence between a public and private nuisance 
is thatin regard to the former the rights 
which are ccmmon to all His Majesty's 
subjects have been infringed, generally 
speaking such rights are unconnected in 
any way with possession or title to im- 
movable properly. A private nuisance on 
the other hand is one which affects a par- 
ticular secticn of the community: those 
who come particularly within the scope of 


KHURSAED HUSNAIN V SEORETaRy or STATE (PATA) 


* 16516 
its operation. In most cases the forme» 
relates tothe user of public highways. In» 
my judgment quite clearly in this case 
what is complained of by the plaintiffs 
is the private nusiance. It is a limited 
aren in the lrst instance which is affected 
by the acts of the defendants and, in any 
event, even supposing the facts establish the 
opposite view, inthe circumstances of this 
case I have no hesitation in coming to the 
conclusion that the plaintiffs have proved 
sufficient damages to bring themselves with- 
in the rule which lavs down that for a private 
individual to establish a cause of action 
with regard to a public nuisance, special 
damage has to be proved. The Courts be- 
low have in my judgment misunderstood 
this matter. F 

Special damage is used in two different 
senses. With regard to actions based 
upon tort, d-mages may be general or 
special. General damages are those which 
although they can be estimated and are 
unliquidated, they cannot be measured 
with arithmetical exactness whereas special 
damages are those which a plaintiff has 
suffered and which can be measured with 
accuracy and generally are those expenses 
to which the plaintiff has been put as a 
result of the acts complained of. The 
expression “special damage” used in con- 
nection with nuisance is thaf damage 
which an individual has sufferred over and 
above the inconvenience met with by 
other members of the public. And in this 
case the mere fact that Mr. Khurshed 
Husnain and the other plaintiffs in the 
action did {not give any details of the 
damage which they suffered in no way 
detracts from their right to succeed in 
this action if their success or failure depend- 
ed upon that point. Apart from such 
general questions there was no question 
put in cross‘examination which would in 
any way disprove the plaintiff's evidence, 
that they had suffered damage to the 
extent of a few hundred rupees by reason 
of their sugarcane crops being inundated 
by the flood water. The learned Judge in 
the Court below in my judgment miscon- 
ceived the law with regard to this matter. 
Shortly stated the witness went into the box 
and establishei the fact that the plaintiffs 
had suffered damage to that extent and 
there was no serious cross-examination on 
that question. Lack of details is not a 
ground for refusing to. accept the plaintiff's 
Statement when it is not a matter of the 
credibility of the witness, which it cer- 
tainly was not in his case as will be seen. 
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from the observations of the Judge in the 
Court below. I donot propose to go into 
the question of whether it was an action 
in trespass or an action based upon a 
nuisance for the reason which I think I 
have sifficiently indicated. The question 
arises whether, as Mr. Sinha suggested, 
the plaintiffs have failed to disclose a cause 
of action; in other words, the plaintiffs have 
failed to establish such facts as would 
entitle them to succeed in this action. 

The facts must-be observed. The bandh 
complained of runs from east to west. At 
certain points in the bandhthere are gaps 
which at times of floods are filled up with 
boards. The bandh is situate on 
the road and nder the road there 
are culverts or tunnels through which 
the water drains. In the immediate vicinity 
and running parallel to the road in question 
is the railway. Under the railway there are 
also culverts through which water flows 
to the area tothe north, according to the 
plaintiffs’ case. According to one of the 
maps exhibited in the case thera were two 
of thase culverts under the railway. There 
may be more, but whether there are more 
or lessis a matter of no materiality in 
this case. Generally stated, itis the plain- 
tiffs’ contention that in the time of flood 
the water having collected in what is the 
Englishganj area where the plaintiffs’ 
houses are situate, it has a natural drain- 
age tothe north and would drain in that 
direction if not prevented from so doing 
by the obstructions to which I have already 
made reference. These are the bandh and 
doors or traps closing the culverts. New, 
both the closing of the gaps in this bandh 
and the closing of the culveris are c mplain- 
ed of. What happened was this In recent 
years certain trap dcors (if they may be 
described as such) have been erected in 
these culverts in such a way that they 
automatically close in the event of the 
flood water of the southern area reaching 
a certain level. Now, cne of {Le contruver- 
sies between the parties is that what hap- 
pens tothe water in case of flood. It is 
the p'aintiffs’ case that the water drains 
over a large area und eventually falls into 
certain drains of considerable dimensions 
which proceed down on the western side of 
the maidan atthe back of what is now the 
Cinema, at the back of the Itnglish Church 
and the Evropean Club, eventually finding 
its way into the river Ganges. Both the 
Judges of the Courts below inspected these 
aoe and havecome to different conclu- 

ions. 
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The trial Judge was of the opinion that 
the water drains from the south to the north 
through this channel, while the learned 
Judge in the Court below has come to a 
different conclusion, and, as I: understand, 
the appellate judgment Las found that the 
water drains to the east, west and possibly 
to the north. I think one thing is estab- 
lished, however, and that is that whether the 
water does drain or not, these drains are 
now toa very large extent silted ap. It 
does not appear whether this is so by 
reason ofthe material carried down by 
flood water or by reason of persons throw- 
ing waste stuffintothe drains, although I 
believe one of the withnesses made the 
statement that the drain was silted up. Mr. 
Sinha points out however that during the 
curse of the evidence the plaintiffs them- 
selves admitted that after leaving the 
culverts the water would pass over what is 
known as land which isa Muhammadan 
graveyard, spread over the land and 
eventually would find its way into these 
defined channels. ‘This question was argu- 
ed (as I understood the argument in support 
of the contention) that unless the plaintiff 
proved that they had a right (prescriptive 
right) to drain the water in cartain defined 
channels, they have not shown any cause of 
action. ` 

I propose to deal with the authorities in 
this matter. In the first instance, so far as 
the rigat of the plaintiffs to bring this action 
is concerned, I have already had occasion 
in this Court to refer tothe case in Harrop 
v. Hirst (2) for the purpose of holding that 
the plaintiff had a right of action without 
proof of special damage. I made certain 
observations in regard to that case when 
following it in circumstances similar to 
those in the present. Ido not propose to 
say anything more with regard to the 
matter. There are three cases only which 
I propose to refer to in this connection. 


` Niele v. L. &@N.W Ry. Co., (3) shows one 


aspect cf the law which applies to this case. 
The second case is Whalley v. Lancashire 
and Yorkshire Ry. Co. ‘41. In the former 
case the defendants had merely protected 
their own land from floods which were 
imminent and they were held not to be 
liable in the action atthe instance of the 
plaintiff, on the ground that the water which 
did the miscuief was not brought there by 
them and they had « righ: to so protect 
(2) (1869) 4 Ex. 43; 38 L J Ex.1;19 L T 426; 17 W 
164 


(3) (1875) 10 Ex. 4; 44 LJ Ex. 15; 23 W R 60. 
(4) (1884) 13 Q B D 131; 53 L J Q B 285; 50 L T 472; 
32 W R711; 48 J P500 
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themselyes. In the latter case to which I 
have made reference, although the water 
had not been brought on to the defendants’ 
land by the defendants it was held that 
the water having once gone there, they were 
not entitled to discharge it on to the land of 
the pluintiff and thus to cause damage to 
it, in other words, the defendants, if they 
were land owners, as in this case, would be 
entifled to erect such works as would pre- 
tect them from damage to their land caused 
by any flcod. Itis not suggested in this 
case, as | tLink I haye already indicated 
that tke defendants have done any act 
which would come within the principle laid 
down in the latter of the two cases to which 
I have referred. It is merely a case in 
which the plaintiffs alleged that they had a 
right to discharge flood water towards the 
north, and that this flood water woald or- 
dinarily drain through certain defined chan- 
nels and ultimately find its way into the 
Ganges. The law is as follows:— 

The plaintiffs have got no absolute right 
to have their land kept free from flood 
water by draining it to the north thus 
flooding these lands. The flooding of their 
land is a danger to which all persons in the 
neighbourhood of a river ‘which is likely to 
overflow its banks are exposed. ‘Their 
right, if any, is (as alleged in their case) to 
drain the water off through certain defined 
channels. Now, it is quite clear that in 
order to succeed the plaintiffs must show 
that they have a prescriptive right to drain 
flood water offin the manner suggested. 
This I think is quite clearly established by 
authorities and reference also might be 
made in this connection ta Gerrard v. Crowe 
(5) where Lord Cave in delivering the 
opinicn of their Lordships of the Judicial 
Committee of the Privy Council referred 
to this point. Frem the judgmeut of the 
Out below I think it is sufficienly clear 
that the plainiifis have established no such 
right. Theonly difficulty iu the matter is 
that which ar’ses from the method by which 
ihe learned Judge in the Court below comes 
to this conclusion. It might be argued 
that he has imported his own knowledge in 
the matter end for that reason his finding 
cannot be supported. But from a perusal of 
the evidence it is clear tome that there is 
evidence upon which the Judge could have 
ecme to this conclusicn -apart from the 
objectionable method which the Judge 
appears to have adopted. It is clear that 
these c.annels are choked up, and, even 


* (5) (1921) 1 A C 395; 90 LJ PO 42; 124 L T 486; 73 
T L R110. 


KHURSHED AUSNAIN V, SECRETARY oF sTATE (PAT.) 


16910 


apart from that, the area of the ficod which 
affected the plaintiffs’ properties is such 
that it would be impossible tocome to the 
conclusion that these channels were sum- 
cient to take all the flood water from 150 
square miles which is one of the estimates 
of the extent of the flocd. 

There is another aspect of the case, and 
the one which in my judgment is conclu- 
sive. The act complained of was the 
automatic shutting of these culverts under 
the roads. It is nowhere suggested by the 
plaintiffs, and certainly not proved, that 
they had any prescriptive right to drain 
off the water through those culverts; nor 
could there be any prescriptive right to 
drain through the gapsin the bandh as the 
bandh h .s been erected only in recent years 
and no complaint was made atthe time as 
to the erection of the bandh. Their case 
is limited to a claim to drain off the water 
tothe north. Itis admitted by the plaintiff 
in his evidence that after leaving the 
culveris the water spreads over the land to 
the north and evidently finds its way into 
the alleged defined channels. It is clear 
therefore that such obstruction as may 
have been proved isthe preventing of the 
water from spreading over the land to the 
immediate north of the bandh which was 
not actionable and not an obstruction of the 
defined channels which it was necessary 
to provein order to establish a cause of 
action. As regards the facts I have 
already stated that the Judge in the Oourt 
below has come to the conclusion that the 
water not only drains from south to north, 
but also from west to east. That is an 
additional reason for holding that the 
plaintiffs have failed to establish their 
case; it was their contention it must be 
remembered that water drains merely 
from south to north. I donot consider that 
the observation of the learned Judge, that 


- if tLe plaintiff had plastered the wall of his 


garden, the waler would not have entered 
is relevant. 

On the wicleI have great hesitalion in 
coming tothe conclusion that the bandh 
whichis ecmplained of, the trap doors and 
culveris would drain the whole of this very 
large area which becomes flooded at a time 
when the Poonpoon overflows ite banks. One 
of the difficulties in this case, as I have al- 
ready pointed out, is the attitude of the de- 
fendants, Had the Crown established the fact 
that they were proprietors of the land to the 
north and the erection of the bandh was 
for defending this land from flood water, 
it would have been a complete defence to 
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the plaintiffs' action as the authorities which 
have already noticed clearly show. In 
Crown taking up the attitude that they 
have done, they have seriously jeopardized 
their case. But having regard to the conélu- 
eion at which I have arrived. namely that 
the plaintiffs have established no prescrip- 
tive right, the weakness of the defence 
would not assist the plaintiffs. Every 
sympathy is to be offered to the plaintiff in 
a case of this kind, but the matter must be 
decided strictly according to the facts and 
the law.. I cannot part with the case with- 
out observing that the defence are not to 
be congratulated on the defence they put up 
which left the Courtecompletely in the dark 
as regards the gtrict legal position of the 
Crown in the matter and sa were the plain- 
tiffs. In those circumstances although the 
appeal fails,I am of the opinion that it 


should be dismissed without costs. There 
will be leave to appeal. 
D, Appeal dismissed. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 362 of 1936 
Criminal Revision Petition No. 333 of 1936 
February 3, 1937 
Horwi ut, J. 

In re ARDUR RAHIMAN KUTTY 
AND OTHERS—AcCUSESD— PETITIONERS 

Child Marriage. Restraint Act (XIX of 1929), 
s. 8— Additional District Magistrate with powers 
of District Magistrate~Whether empowered to iry 
cases under the Act. 

An Additional District Magistrate who has been 
given all the pcwers of a District Magistrate is 
empowered to try a case under the Child Marriage 
Restraint Act also. Maria Pillai v. Gopalakrishna 
Ayyar (1), explained. i 

Cr. Kev. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session of the South Malabar 
Division in Criminal Appeal No. 2 -of 1936 
preferred against the judgment of the 
Court of the Additional District Magistrate 
of Malabar in C. C. No. 1 of 1935. , 


Messrs. K. S. Jayvaarama Iyyar, V. L. 
Ethiraj and A. S. Sivakaninathan, for the 
Petitioners. 

Mr. K. Venkataraghavachari, for the 
Public Prosecutor, for the Crown. 

Order —The only question in this Criminal 
Revision case is whether an Additional 
District Magistrate is empowered under 
s. 8 of the Sarada Act (Child Marriage 
Restraint Act XIX of 1929) to try cases 
under that Act. The District Magistrate 
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took cognisance of the case but transferred 
it to the Additional District Magistrate 
for trial: and it is cəntended that the 
District Magistrate could not do so, but 
was bound to try the case himself, even 
though thə Additional District Magıstrate 
was given unders. 10 (2) of the Code of 
Criminal Procedure all the powers of a 
District Magistrate. 

There can be no doubt that if s. 8 of 
Sarada Act makes it clear that Additional 
District Magistrate should not try such 
cases, then the mere fact that an Addi- 
tional District Magistrate is empowered 
with all the powers of a District Magistrate 
under s. 10 (2) of the Code would not 
empower him to try a case under the 
Sarada Act; but it is well-known canon 
of interpretation that two statutes should 
be reconciled if they can be. I agree with 
Mr. Jayarama Iyer that an Additional 
District Magistrate is not a District Magis- 
trate. Section 10 (3) of the code mukes 
an Additional District Magistrate subordi- 
nate to the District Magistrate, so that 
the District Magistrate has certain powers 
under s. 520 of the Criminal Procedure 
Code, for example, over the Additional! 
District Magistrate. The question is, howe 
ever, whether s. 8 of the Sarada Act intend- 
ed toexclude trial by Additional District 
Magistrates. In reading that section it has 
to be assumed, unlessthe contrary is quite 
clear, that it was not intended to take away 
the powers given to the Additional Dis- 
trict Magistrates under s. 10 (2) of the 
Oode. 

Seciton 8 reads 

“Notwithstanding anything contained in s. 190 
of the Criminal Procedure Code, 13896, no Court 
other than that of a Presidency Magistrate or a 
District Magistrate shall take cognisance of or try 
any offence under this Act”. l 

{t may be noted that no reference is 
made to s. 10 of the Criminal Procedure 
Gode. One would have expected s. 10 to 
have been coupled with s. 190 if the 
legislature had intended to exclude the 
jurisdiction of an Additional Vistrict Magis- 
trate. If this section had been worded 
positively, merely empowering District 
Magistrates to take cognisance of offences 
under the Act, the present argument would 
probably never have been put forward; 
for nowhere in any Act are Addiiionat 
District Magistrates coupled with Districi 
Magistrates: so that where District Magis- 
trates are given any powers those of the 
Additional District Magistrates are presum- 
ed, A handle for the present contention 
is afforded by the fact that the section 
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reads more strongly in the negative 


form 

“No Court other than a Presidency Magistrate 
or a District Magistrate shall.take cognisance of 
or try any offence under this Act.” 

This negative form is necessitated by 
the opening words of the section. “Not- 
withstanding contained in s. 190 of the 
Criminal Procedure Ccde"”. Had it not 
been for these words, a Sub Divisional 
Magistrate specially empowered could have 
taken ccngnisance of the offence under 
s. 110 of the Code. In order to prevent 
these officers from taking congnisance of 
an offence under s. 190, Criminal Pro- 
cedure Code it was necessary to word 
s. 8of the Sarada Act so as to limit the 
taking of cognisance and trial to the other 
Magistrates mentioned in s. 190 of the 
Criminal Procedure Code, viz, Presidency 
Magistrates and District Magistrates. 
Section 8 of the Sarada Act makes no 
mention of Additional District Magistrates 
because s. 190, Criminal Prceedure Code 
does not. 

I do not, therefore, find any difficulty in 
reading s. 8 of the Sarada Act with s. 10 (2) 
of the Criminal Procedure Code and hold- 
ing that an Additional District Magistrate 
who has been given all the powers of a 
District Magistrate is empowered to try a 
case under the Sarada Act also. 

My attention has been drawn to the 
judgment of Reilley, J. in Maria Pillai v. 
Gopalakrishna Ayyar (1). After a trial by a 
Sub-Magistrate stolen property was handed 
over to the accused. An appeal was pre- 
ferred by the complainant to the Sub- 
Divisional Magistrate, who passed an order 
returning it to the complaint. In revision 
it was held by a Full Bench that an 
appeal lay only to the District Magistrate 
and that Sub-Divisional Magistrate had 
no jurisdiction. The case then went back 
to the District Magistrate, who transferred 
it to the Additional District Magistrate. 
The matter again came before this Court 
in revision and Reilley, J. passed the follow- 
ing order: 

“Following the opinion of the Full Bench I must 
hold that the Additional District Magistrate had no 
jurisdiction to hear the appeal. His order is, there- 
fore, set aside. The appeal is transferred to the 
District Magistrate.” 

It is seen that Reilley, J. gave no reason 
at all for his order: hut he apparently 
felt himself bound by the aciual words 
used by the Full Bench that it was only 
the District Magistrate who could hear the 
appeal, The Full Bench certainly did not 


(1) (1928) M W N 633, 
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decide that an Additional District Magis- 
trate specially empowered could not have 
heard the appeal. i 
This petition is accordingly dismissed. 
N. Petition dismissed. 





PATNA HIGH COURT 
Civil Revision No. 156 of 1936 
September 18, 1936 

MOHAMMAD NOOR AND MADAN, JJ. 

Rani ONHATER KUMARI DEBI— 
PETITIONER 
VETSUS 
BHAGWATI PRASAD AND cTHERS— 
OpposITs De ae ns 

Bengal Tenancy Act (VIII o , 8. 170—Civi 
Procedure Code (Act V of 1908), O XAT, r. 58—Suit 
against three persons for rent—One defendant having 
half share in tenure—Amendment of plaint keeping 
the claimonly against this defendant—Rentdecree— 
Objection by third party under Q. XXI, r. 58, alleging 
himself transferee, whether barred under s. 170. 

If it can be shown that the decree was not a 
rent decree a third party can file objectione under 
O. XXI, r. 58, Civil Procedure Code; for instance, 
if it appears that the plaintiff is not the 16 annas 
landlord of the tenure or holding or that that 
suit was in respect of a portion of a holding 
or tenure or that rents for two or more holdings 
or tenures had been claimed in one and the 
same suit, the claim is entertainable ; but if the 
decree is a rent decree but against a wrong person the 
claim is barred. Though sometimes it may be 
difficult to distinguish between cases in which 
O. XXI, r. 58 is applicable and where it is not, the 
distinction is there and can be ‘found out for all 

actical purposes. ae 
Pathe seat suit by the landlord was originally in- 
stituted against three persons, namely, S, Nand 
R, but later the plaintif obtained leave to amend 
the plaint by excluding N and R and tho claims 
against them onthe allegation that the tenure was 
split up and a separate tenure consisting of half of 
the original tenure was created for the share of 
S. A decree was passed on this basis. It was in 
execution of decree that a claim was preferred on 
behalf of one B claiming that he was 4 purchaser 
of the tenure from the husband of S and that the 
decree had been wrongly obtained against her and 
was therefore not a rent decree andthey were entitled 
to come in under O. XXI, 7.58: oa 

Held, that as the suit was originally instituted 
only half ofthe tenure was said to belong to S, the 
other half being that of Nand E. But the plaint was 
amended and the suit became a suit for the tenure 
held by S alone, that is to say, the half of the original 
tenure became a complete tenure by splitting up of 
the tenure into two distinct and separate tenures. It 
was on the basis of this amended plaint that the decree 
was based. It could not therefore be held to be a sim- 
ple money decree on this ground, Under these circum- 
stances the claim of B under O. XXI, r. 58, was clearly 
barred unders. 170, Bengal Tenancy Act. Amrita 
Lal Bose v. Nemal Chand Mukhopadhyo (1), Deonan- 
dan Prasad v. Pirthi Narayan (2), Dwarka Singh v. 
Nema Singh (3 and Surpat Singh yY Shital Singh (4), 
relied on. Jitendra Nath Ghose v. Monmohan Ghose 


(5), explained, 
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C. R. from an order of the Munsif, 
Bettiab, dated January 13. 1936. 

Messrs. D. N. Varma and B. B. Sahay, 
for the Petitioner. 

Messrs. S. N. Sahay and Jaleshwar 
Prasad, for the Opposite Parties. 

Mohammad Noor, J.— This application 
in revision is directed against an order of 
the Munsif of Bettiah allowing the claim 
of the opposite party which purported to 
be under O. KAT, r. 58, Civil Procedure 
Code and as preferred in execution ofa 
decree which is claimed by the decree- 
holder petitioner to be a decree for the 
rent of a tenure. The decree is against 
one Subasni Kuer whose husband Bir 
Bharthe was admittedly entitled to halt 
of the tenure which she is said to have 
transferred to the respondent, the remain- 
ing half belonging to one Musammat 
Nanhbuka Kner and Ram Chandra Prasad. 
The rent suit was originally instituted 
against all these three persons, namely, Sub- 
asni, Nanhuka Kuer and Ram Chandra, but 
later the plaintiff obiained leave to amend 
the plaint by excluding Nanhuka Kuer 
and Ram Chandra and the claims against 
them on the allegation that the tenure 
was split up and a separate tenure con- 
sisting of half of the original tenure was 
created for the share of Subasni. A decree 
was passed on this basis. It was in exe- 
cution of this decree that a claim was 
perferred on behalf of the opposite party 
Bhagwati Prasad and others. They claimed 
that they were purchasers of the tenure 
from the husband cf Subasni and that 
the decree had been wrongly abtained 
against Ler and was therefore not a rent 
decree and they were entitled to come in 
under O. XXI, r. 53. The learned Munsif 
held that the decree was not a rent 
decree for the reasons stated above, 
namely that it was against a person who 
was no longer a tenure holder, her hus- 
band having already transferred it to the 
Claimant. He, therefore, allowed the 
claim. The decree-hclder has come up in 
revision. 

It was held by the Full Bench of the 
Calcutta High Cout in Amrita Lal Bose 
v. Nemal Chand Mukhopadhya (1), that 
a claim under s. 278, Civil Procedure Code 
(now O. XX1, r. 58) was barred under 
s 170, Bengal Tenancy Act, if it is not 
disputed that the decree-holder is the land- 
lord of the tenure or holding and that the 
decree is for the rent due in respect of it. 


A claimant cannot be allowed to plead that 
(1) 28 O 382; 50 W N 474. 
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the decree has been obtained agains? a 
wrong person. This decision has been 
uniformly followed in this Court: see 
Deonandan Prasad v. Pirthi. Narayan (2), 
Dwarka Singh v. Nema Singh (3) and 
Surpat Singh v. Shital Singh (4). It was 
held in these cases thatifa claimant does 
not deny thatthe holding (orin this case 
the tenure) was held under the decree- 
holder and that rent was due thereon but 
contends that the decree has been passed 
against a wrong person, he cannot main- 
tain the claim case. Generally speaking 
the position is this: If it can be shown 
that the decree was not a rent decree a 
third party can file objections under O, XXI, 
r. 58; for instance, if it appears that the 
plaintiff is not the 16 annas landlord of 
the tenure or holding or that that suit 
was in respect of a portion of a holding 
or tenure or that rents for two or more 
holdings or tenures had been claimed jn 
one and the same suit, the claim is euter- 
tainable; but if the decree is a rent decree 
but against a wrong person the claim is 
barred. Though sometimes it may be 
difficult to distinguish hetween cases in 
which O. XXI, r. 58, is applicable and 
where it is not, the distinction is there 
and can be found out for all practical 
purposes. 


The learned Advocate for the opposite 
party contended that these cases are no 
longer good law in view of the decision of 
their Lordships of the Privy Ccuncil in 
Jitendra Nath Ghose. v. Monmohan Ghose 
(5). In my opinion the Privy Council 
decision does not in the least affect the 
decisions which I have already cited. The 
question came before their Lordships in 
a substantive suit instituted for a declara- 
tion that the decree was not binding as 
it was not a rentdecree. It was contend- 
ed that the suit itself was barred under 
s. 170, Bengal Tenancv Act. Their Lord- 
ships referring to s. 170 observed that 
that section bars the Investigation of the 
claim in the course of the execution pro- 
ceeding but not thesuit. In my opinion 
this decision instead of helping the opposite 
party is against them. Their Lordships 

(2) 11 Pat, 790; 142 Ind. Cas. 40; AI R 1933 Pat, 32; 
13 P L T 633; Iud. Rul. (1933) Pat. 104. 

(3) 10P L T 118; 117 Ind. Oas. 203; AI R 1929 Pat, 
195; Ind. Rul. (1929; Pat, 411. 

(4) A IR 1936 Pat. 460; 162 Ind. Cas. 805; 15 Pat. 
614; 17 P L T 385; 2 BR 502; 8 R P 575. 

t (5)340 W N 821; 196 Ind Cas. 422; A I R 1930 


P 0193: 57I A 214; 58 O 301; Ind, Rul. (1930) PC 
326; 2 O L J 272; 59M L J 607; 32 L W 736 (P C), 
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Bay: 

“Reliance has been placed by Counsel for the 
appellants upon s. 170, Tenancy Act, which makes 
ss 278 to 283, Civil Procedure Code of 1882, (now 
O. XXI, rr 58 to 63 of the Code of 1908) inappli- 
eable to a tenure attached in execution of a decres 
for arrears of rent. The effect of this provision is 
that there can be no investigation in execution 
proceedings held under Chap. 14, Tenancy Act, 
of claims by third parties to an interest in the 
tenure; but it does not in their Lordships’ opi- 
nion bar a substantive suit such as that filed by 
the respondents,” 


The learned Advocate relied on the word 
‘object’ which occurs later in the Judgment 
of their Lordships. The passage in which 
the word occurs runs thus: 

“If a landlord seeks to use the machinery for 
recovery of something that ig not the rent, tothe 
prejudice of a third party on whom the decree is 
not binding, it would be a manifest injustice to 
deny him the right to object. It would require 
very clear words in the Act to induce their Lord- 
ships to impose this penalty upon him.” 


This passage occurs in the same para- 
graph which begins with the sentence I 
have quoted before. It is obvious that 
their Lordships were referring to the right 
to bring a suit and not to the right to 
file objection under ©. XXI, r. 58. The 
word ‘object’ in their Lordships’ decision 
clearly means objecting to the sale by 
means of aseparate suit. In my opinion, 
therefore, as I have said, the Privy Coun- 
cil decision does not in the least take away 
the binding nature of the decisions of this 
Court. 

The next contention of the learned 
Advocate was that the decree was not a 
rent decree on account of the fact that it 
is in respect of half of the holding. No 
doubt as the suit was originally instituted, 
only half of the tenure was said to belong 
to Subasni, the otber half being that of 
Musammat Nanhuka Kuer and Ram Chandra. 
But the plaint was amended and the suit 
became a suit for the tenure held by 
Subasni alone, that is to say, the half of 
the original tenure became a complete 
tenure by splitting up of the tenure into 
two distinct and separate tenures. It was 
on the basisof this amended plaint that 
the decree was based. In my opinion it 
cannot be held to be a simple money 
decree on this ground. Under these cir- 
cumstances I think the order of the learn- 
ed Munsif maintaining the claim of the 
opposite party under O. XXI, r. 58, which 
was clearly barred under s. 170, Bengal 
Tenancy Act, was without jurisdiction. I 
would, therefore, allow this application and 
set aside the order. The petitioner will 
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be entitled to costs from the opposite party. 
Hearing fee one gold mohur. 
Madan, J.—I agree. 
D. Application allowed. 


+ 
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NAGPUR HIGH COURT 
Criminal Revision No. 398 of 1936 
January 7, 1937 


GRILLE, J. 
EH MPEROR—ProskEcuror 
versus 


VITHU—Accusep 
Criminal trial—Complaint not mentioning name 
of one accused—Magistrate, if can try him of offence 
complained, along with other accused complained 
against. e 
Cognizance is taken of an offenca and not of the 
individual offenders, and it would ordinarily follow 
that, once a complaint has been made according 
to the provisions of the Criminal Procedure (ode, 
cognizance can be taken in respect ofthe offenders 
named in the complaint and also others who may 
be shown to have taken part in the transaction, 
although no complaint has been specifically made 
against them. Consequently, the absence of the name 
of one of the accused inthe operative part of the 
complaint will not be sufficient to take away the 
jurisdiction of the Magistrate to try him. Jugeshwar 
Singh v. King Emperor (1), relied to. 


Reference by the Court of the Sessions 
Judge, Akola, dated October 24, 1936, in 
Criminal Revision No. 75 of 1936, re- 
commending reversal of the order of the 


Court of the Magistrate, First Class, 
Khamgaon, dated June 4, 1936, in Criminal 
Case No. 19 of 1936. 


Mr. W. R. Puranik, for the Crown, 

Order.—Three persons, Wamanrao, 
Manikrao and their servant Vithu, drove 
their carts over a road that was under con- 
struction. The coolies on the work object- 
ed, and an altercation arose and in con- 
eequence Wamanrao and Manikrao made a 
false report at the Tamgaon Police Station 
that the coolies had robbed them of the 
sum of Rs. 7. This report was also signed 
by Vithu. A complaint was then made 
by the station-house officer in writing under 
s. 211 of the Indian Penal Code, against 
Wamanrao and Manikrao. Although it 
was stated in the written complaint that 
the servant Vithu had participated in 
signing the false report, the complaint 
was definitely made against Wamanrao and 
Manikrao alone, and when the station- 
house officer was examined in Court, he 
stated that he had lodged the complaint 
against Wamanrao and Manikrao only 
under the orders of the A. S. P., Tamgaon, 
and that he was unable to give any reason 
why no complaint had been made against 
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Vithu. The Magistrate, before 
complaint was made, ordered 
persons to be summoned and convicted 
them all of an offence under s. 182 of the 
Indian Penal Code. The Sessions Judge, 
Akola, has referred the case with the re- 
commendation that the conviction of Vithu 
should be set aside, as no complaint was 
lodged against him, and that consequently 
the Magistrate could not take cogoizince 
of the offence so far as he was concerned. 
Notice was issued to show .cause why 
the conviction should not be set aside. No 
one has appeared in support of the rule, 
but an appearance has been made for the 
Crown in order to*oppose the rule. It is 
pointed out bY the learned Government 
Advocate and correctly pointed out that 
cognizance is taken of an offence and not 
of the individual offenders, and it would 
ordinarily follow that, once a complaint 
has been made according to the provisions 
of the Criminal Procedure Code, cognizance 
can be taken in respect of the offenders 
named in the complaint and also others 
who may be shown to have taken part 
in the transaction, although no complaint 
has been specifically made against them. 
This has been held in Jugeshwar Singh v. 
King-Emperor (1), and the learned Sessions 
Judge is in errer in supposing that the 
absence of the name of Vithu in the 
operative part of the complaint will be 
sufficient to take away the jurisdiction of 
the Magistrate to try him. There remains, 
however, a further consideration, and that 
is that it was clearly the intention of the 
officer making the complaint, and of his 
superior officer who directed him to make 
it, that Vithu, who has merely a servant 
of one of ithe principal offenders, 
should not be prosecuted, and the reason 
fcr not wishing to prosecute him is obvious 
and fair, since he was acting under 
duress. This has been recognized by the 
Magistrate in inflicting a lesser sentence 
on him. Although the Court had power 
to proceed against Vithu as well as against 
the other two persons, itis clear that the 
complainant had expressly considered it un- 
desirable to prosecute Vithu, and the 
prosecution, so far as he was concerned, 
should not have been considered. It would 
have been otherwise, had it not been 
possible to deduce such an express wish 
from the complaint and the examination 
of the officer who made it. In the circum- 
(1) 15 Pat. 26; 164 Ind. Cas.86; 17 P LT 23y 


AIR 1934 Pat. 346; oe Cr. Cas. 539, 2B R 702; 9 
R P 84; 37 Or. LJ 893. 


whom the 
all three 
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stances the reference is accepted, although 
not for the particular reason advanced 
by the learned Sessions Judge. Tne Rule 
is accordingly made absolute, and the con- 
viction of Vithu is set aside and the fine 
paid by him will be refunded. 

D. Reference accepted. 


PATNA HIGH COURT 
Civil Appeal No. 1269 of 1933 
November 17, 1936 
DHAVLE AND VARMA, JJ. 
BENI MADHO LAL—Ptatntire— 
APPELLANT 
versus 
JANKI PANDEY AND OTHERS - DEFENDANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1907), 0. XXXIV, 
r. 6—Dakhali rehan mortgage —Mortgagors promising 
to loan on certoin date in default agreeing to put 
creditors in possession till payment— Personal liabili- 
ty in case of failure to give possession—Held it was 
anomalous mortgage andthere was personal liability 
Assignee of mortgagee could get decree under 
O. XXXIV, r. 6. 

Adakhali rehan mortgage deed began by stating 
that the mortgagors had taken a loan which they 
expressly promised to pay by a certain date. It was 
next stipulated that in the event of non-payment the 
creditors will be put in possession of certain property 
as dakhali-rehandars until payment. There was a 
further stipulation that if the creditors through any 
act done by the mortgagors or in any manner failed to 
get possession over the said land, they should be at 
liberty to realize the principal amount, with interest 
“from our person and properties or from the rehan 
property in any manner they like” : 

Held, that the mortgage was ot an anomalous kind, 
and therefore the rights and liabilities of the parties 
to it must be determined by their contract as evi- 
denced in the mortgage deed. Since there was a 
personal liability, the assignee of the mortgagee was 
entitled to a decree against the mortgagor personally 
under O. XXXIV, r. 6, Civil Procedure Vode. 

OG. A. from the appellate decree of the 
District Judge, Shahabad, dated August ð, 


1933. 


Mr. B. P. Sinha, for the Appellant. 

Mr, S. N. Roy, for the Respondents. 

Dhavie, J.—This appeal must clearly 
be allowed. The question was whether 
the appellant is entitled to a decree under 
O. XXXIV, 1. 6, Civil Procedure Code. 
The mortgagees first brought a suit to en- 
force what purports to be a dakhali rehan 
deed. We understand that, that suit was 
dismissed by the trial Court on the ground 
that the usufructuary mortgagees had been 
given possession of the property. This view 
was overruled in appeal in 1924 and a 
decree was made in favour of the mori- 
gagees on the ground that they had not 
been put into possession of the mortgaged 
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land “as stipulated. In execution of this 
decree the mortgaged property was put to 
‘sale, but even this did not satisfy the 
mortgage dues. The plaintiff, who had 
taken an assignment of the mortgage 
decree and had been proceeding in exe- 
cution, thereupon applied for a decree 
under O. XXXIV, r. 6 of the Code, and 
the mortgagors resisted the application in 
the trial Court on the ground of limitation, 
and on the further ground that as assignee 
the plaintiff or applicant was not entitled 
io obtain a decree under O. XXXIV, 
t.6, These objections were overruled by 
the trial Gourt. The mortgagors then 
appealed, and in appeal a different 
‘point altogether was taken, viz, that “a 
personal covenant is not created or implied 
by a usufructuary mortgage”. ‘The learned 
District Judge gave effect to this contention 
in the f.ce of the terms of the bond in 
suit and was of opinion.that the decree 
obtained by the mortgagees was not strictly 
a mortgage decree but at best a charge 
clecree. 

The learned Advocate, who appears for 
the appellant, has pointed out that even 
if it were a charge decree, O. XXXIV, 
r. 15, Civil Procedure Code would entitle 
the appellant to obtain a decree under 
r. 6 of that order. The dakhali-rehan 
deed has been placed before us. It 
begins by stating that the mortgagors 
have taken a loan which they expressly 
promise to pay by a certain date. It is 
next stipulated thatin the event of non- 
payment, the creditors will be put in pos- 
session of certain property «us dakhali- 
rehandars until payment. There isa fir- 
ther stipulation that if the creditors through 
any act done by the mortgagors or In any 
manner fail to get possession over the 
said land, they shall be at liberty to realize 
the principal with interest “fiom our person 
and properties or from the rehan. prop- 
erty in any manner they like’. The 
learned District Judge failed to give full 
effect to this stipulation and treated the 
applicunt as if his rights were no greater 
than those of a usufructuary mortgagee 
pure and simple, if as much. The mort- 

age before us is of an anomalous kind, 
and the rights and liabilities of the parties 
to it must be determined by their con- 
tract as evidenced in the mortgage deed. 
The learned District Judge curiously 
enough had great doubts whether the bond 
in euit created any mortgage at all, but 
the repeated mention of the rehan prop- 
erty and the provision that the mortgagees 
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shall be put in possession as dakhali-rehan- 
dars are more than sufficient to displace 
any such doubt. 

The learned Advocate for the respon- 
dents has endeavoured to support tbe 
decree of the lower Appellate Court by 
urging thet a usufructuary mortgagee who 
obtains a deeree under s. 68, Transfer of 
Property Act, is not entitled to a decree 
under O. XXXIV, r. 6, against the mort- 
gagor personally. As I have already said, 
however, we have in the present case to 
deal with the parties on the basis of the 
contract entered into by them. The con- 
tract clearly entitles the mortgagees in 
the contingencies thate have happened to 
recover the balance of their loan from 
the person and properties (even apart 
from the mortgaged properly) of the 
mortgagors. I would, therefore, allow this 
appeal with costs of all Courts and give 
to the appellant the decree that he 
applied for, under O. XXXIV, r. 6, Civil 
Procedure Code. 

Varma, J—I agree. 

D. Appeal allowed. 


CALCUTTA HIGH COURT 
Oriminal Appeal No. 774 of 1936 
January 26, 1937 
CUNLIFFE AND HENDERSON, JJ. 

JATINDRA MOHAN DAS—APPELLANT 

versus 
EMPEROR—Oppostts Party 

Penal Code (XLV of 1860), ss. 373, 372 — 9, 373 
should be read with reference to s. 372——‘Otherwise 
obtains possession’, meaning of—'Possession’ im- 
plies some sort of control by accused — Girl 
running away with accused of herown accord—No 
evidence of control — Conviction under s. #73, lega- 
lity of. 

Section 373, Penal Code jis not self-contained 
and should not be read as a self-contained whoie 
without any reference tos. 372. They are correla- 
tive of each other, being aimed against what may 
be broadly described as trafficking in girls under 
the age of eighteen. On this view the words “other- 
wise obtains possession” must be construed ejusdem 
generis with “buying” and “hiring”. The wording 
of the two sections is extremely close. The word 
“sells” in s. 372 corresponds with “buys” ins. 373 
similarly “lets to hire” corresponds with “hires.” 
It would be a strained interpretation of s. 373 to 
hold that “otherwise obtains possession” does not 
correspond with “otherwise disposes of.” The effect 
of the amendment is merely to enlarge the scope 
of the ‘ intent”; it has in no way enlarged the mean- 
ing of the words “otherwise obtains possession.” The 
word “possession” implies some sort of control. 

A girlran away with the accused of her own accord. 
In spite of thefact that she was taken home by her. 
father-in-law, she ran away again and re-joined the 
the accused. There was nothing to show that helhad 
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possession of her in any sense of the term or that 
he attempted to control her movements in any 
way: and there was nothing to prevent her from 
leaving him at any moment she chose : 

Held, that under the circumstances the accused 
could not be convicted under s. 373. Queen v. 
Shaik Alt (1), followed. Bhagehand Jasraj v., Em- 
peror (2), dissented from. 


Messrs. Probodh Chandra Chatterjee and 
Bireswar Chatterjee, for tha Appellant. 

Mr. Khundkar (Deputy Legal Remembran- 
cer) fur the Crown. 


Henderson, J.—The appellant has been 
convicted of an offence punishaple under 
s. 373, Indian Penal Code, by the unani- 
mous verdict of a jury. Charges were also 
framed against him under ss. 366 and 
498, Indian Penal Code, but he was found 
not guilty. Two points have been taken on 
his benalf before us: (1) that the learned 
Judge should have directed the jury to 
return a verdict of not guilty on this charge; 
(2), that there is no evidence that the ap- 
pellant obtained: pussession of the girl 
within the meaning of the section. I may 
note that the foreman of the jury indicat- 
ed that in their opinion the girl in ques- 
tion was above sixteen but below eighteen 
years of age. In order to understand the 
arguments addressed to us certain facts 
alleged by the prosecution reqnire to be 
stated. The appellant is a clerk in the 
Income- tax Department and was attached 
to the office in Khulna. The girl Parulbala 
is the wife of one Bidhu Bhusan Das, one 
of Manindra Das, who were bo'h peons 
attached to the office. The appellant used 
to have his food in their house served by 
Parulbala. The appellant made overtures 
to her and it appears that they fell in love 
with each other. At any rate when the appel- 
lant was transferred to Barisal, he asked her 
to run away with him and she agreed. 
Accordingly she left a letter to say that 
she had run away of her own accord and 
they went together to the steamer. How- 
ever, before the steamer left she was taken 
home by her father-in-law. But she ran 
away again and the couple eventually 
reached Barisal. ; 

Now, the prosecution never suggested 
that the intention of the appellant was 
other than to have intercourse wilh the girl 
himself. Nor is it alleged that he obtained 
possession of her from athird person. It 
has accordingly been contended by Mr. 
Chatterjee that s.373, Indian Penal Code, 
has no application to sucha case. He 
strongly relied upon the old decision of 
the Madras High Court in Queen v, Shaik 


therefore, hold that 


SATINDRA MOHAN Das v. EMPEROR (CAL.) 77 


Ali (D. I am bound to Say that, as I 
understand that decision, he is *sup- 
ported by the opinion of the majority of 
the Judges. On tue other hand the learned 
Deputy Legal Remembrancer has relied on 
a recent decision in Bhagchand Jasraj v. 
Emperor (2), which following an earlier deci- 
sion of that Court, dissents from the Madras 
view. In my opinion, it would be perfecily 
idle to contend that 8. 373, is to be read 
asa self contained whole without any ref- 
erence to itsimmediate predecessor. It seems 
to me that they are correlative of each other, 
being aimed against what may be broadly 
described as tratficking in girls under the 
age of eighteen. On this view the words 
“otherwise obtains po2ssession” must be 
construed ejusdem generis with Souying” 
and “hiring.” The wording of the two sec- 
tions is extremely close. Clearly “sells 'in 
s. 372, corresponds with “buys” in s. 373; 
similarly “lets to hire” corresponds with 
“hires.” In my opinion, it would be a 
strained interpretation of s. 372 to - hold 
that “‘otherwise obtains possession” does 
not correspond with “otherwise disposes of.” 
It isnot diticult to find examples. If tne 
mother of an illegitimate girl, whom she is 
unable or unwilling to maintain, made her 
over to the keeper of a brothel with the in- 
tentthat she may be used for purposes of 
prostitution, the mother is guilty under 
8. a and the keeper of the brothel under 
s, 373. 

It has been suggested thatthe effect of 


-the Madras decision hasbeen nullified by 


the amendment of the section in 1924, | 
can find no foundation for that suggestion. 
Tte effect of the amendment is merely to 
enlarge the scope of the “intent”; it has in 
no way enlarged the meaning of the words 
“otherwise obtains possession.” In my opi- 
nion, if the Madras decision was good law 
before the amendment, it is good law now. 
I respectfully agree with it and must, 
the learned Judge 
should have directed the jury to return a 
verdict of not guilty on this charge. I 
am further of opinion, thatthe word “pos- 
session” implies some sort of control. [n 
the present case there is no evidence that 
the appellant exercised any sort of control 
over the girl. Indeed it is difficult to appre- 
ciate on what view of the evidence a jury 
could find the appellant not guilty under 
s. 498, but guilty unders. 373. The girl 


(1) 5MHC R 473; 1 Weir 377. 
(2) 58 B. 498; 151 Ind. Cas. 877; AI R 1934 Bom. 
200; (1934) Cr, Cas, 651; 35 Or, L. J, 1437; 36 Bom, L 
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tan away withhim of herown accord. In 
spitecf the fact that she was taken home 
by her father-in-law, she ran away again 
and re-joined the appellant. In fact there 
is nothing toshowthat he had posssssion 
of her in any sense of the term or that he 
attempted to control her movements in any 
way: as far asone can see, there was 
nothing to prevent her from leaving him 
at any moment she choose. For these rea- 
sons I am of opinion, that this appeal 
must be allowed, the conviction and sen- 
tence set aside and the appellant discharg- 
sd from his bail. 

Cunliffe, J.—I agree and have nothing 
to add. 

N. Conviction and sentence set aside. 





PATNA HIGH COURT 
Uivil Revisions Petitions Nes. 354, 404 
and 405 of 1936 
December 23, 1936 
ROWLAND, J. 

Babu RAMESHW AR PRASAD 
SINGH AND ANOTAER—PLaINTIFES 
—PETITIONERS 
versus 
MANGAR KAHAR AND OTHERS — 
OPPOSITE PARTIES 

Bengal .Tenancy Act (VIII of 1889)—Bihar 
Tenancy Amendment Act (VIII of 1934), s. 184, 
Sch. IIT, Art. 2 (b) (ii)—Amending Act becoming 
law on November 14, 1934, and coming into force 
on June 10, 1935—Suit for rent in respect of cause 
of action arising before Amendment Act—Suit in 
time under old Act though barred under Amending 
Act—Act applicable—Suit, whether barred—Interpre- 
tation of Statutes. 

itis certainly not the rule that when a statute 
introduces a shorter period of limitation suits in- 
stituted after the amendment of the law in respect 
of causes of action accruing before such amend- 
ment are governed by the rule of limitation, which 
was in force on the date when the cause of action 
accrued. On the contrary, the rule ordinarily ap- 
plicable is the law which is in force at the time 
of the institution of the suit. The case is different 
when there is an interval between the passing of 
the Act and its coming into force so that a party 
affected by the new period of limitation has a 
reasonable time during which he could avail him- 
self of hig remedy before the new period of limita- 
tion came into force. In such a case the limitation 
is governed hy the Amending Act and it is so 
even in cases where the cause of action has arisen 
before the Amending Act came into force. Saraswati 
Dasi y. Horitarun Chukerbutti (2), Ramdhan Bhadra 
v, Ram Kumar Dey (3), Sont Lal v. Kanhaiya Lal (4) 
and Gopeshwar Pal v. Jiban Chandra (5), relied on. 
Manjuri Bibi v. Akkel Mahmud (1), explained. 

Where the original period of limitation of three 
years for filing suits for rent under Bengal Tenancy 
Act was reduced by the Bihar Tenancy Amend- 
ment Act, to one year and such a suit was brought 
in respect of cause of action which arose before 
the Amending Act came into force; 
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Held, that the Amending Act became law on 

November 14, 1934, and was brought into force on 

June 10, 1935, and that the suit even though within 

limitation under the old Act was barred under the 

Amending Act, as there was sufficient time between» 

ie passing and coming into force of the Amending 
ot 


C. R. from the orders of the District 
Judge, Monghyr, dated May 5, 1936. 

Mr. B. C. Sinha, for the Petitioners. 

Order.—These are applications pre- 
sented by the plaintiffs who instituted on 
September 14, 1935, suits for produce rent 
in respect of holdings of their tenants. 
Rents were claimed for the years 1339, 
1340, 1341 and 1342. The Courts below 
have held that the suit was within time in 
respect of the rents of 1341 and 1342, the 
cause of action for which aruse in Septem- 
ber 1934 and September 1935, respectively, 
but as regards the ciaim for the rents of 
1339 and 1340 the limitation ran from 
Bhado 30, that is tosay, September 14, 1932, 
and September 4, 1933, respectively; and 
this part of the claim was barred by s. 184, 
Bihar Tenancy Act, read with Sch. IT], 
Art. 2 (b) (it), which prescribes a period of 
limitation of one year from the last day of 
the agricultural year in which the arrear 
fell due. 

Under the Bengal Tenancy Act as it 
stood until the passing of the amendments 
of 1934, the period of limitation for such 
a suit was three years from the last date of 
the agricultural year, and no doubt had the 
Amending Act not been passed, the suits 
would have been within time.. It is argued 
that the new provision creating a shorter 
period of limitation does not apply to this 
suit, the cause of action for which arose 
hefcre the passing of the Act. In support 
of this contention reliance is placed on 
Manjuri Bibi v. Akkel Mahmud (1). In. 
that case the Calcutta High Court examined 
an amending statute which created a 
shorter period of Jimitation governing 
certain classes of suits for dispossession. 
There was adifference of opinion among 
the Judges, but it was eventually decided 
that the new shorter and special period of 
limitation did not apply to suits instituted 
after the commencement of the amending 
Actin respect of causes of action which 
arose before the amending Act came into 
force. This decision has since been gene- 
rally regarded as a leading case, and 
Mr. B. C. Sinha for the petitioners has asked 
me toapply and follow it in these applica- 
tions. It is necessary, therefore, to examine 
ihe reasoning on which the above decision 


(1) 170 W N 889; 19 Ind. Cas. 793; 17 OL J 316, 
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pemas based. Mookerjee, J. pointed out that 
ye Eastern Bengal and Assam Tenancy 
«amendment Act of 1908 became law on 
une 10, 1908, and came into operation on 
at very date. Hence it was argued that 
he Legislature could never have intended 
he new provision of limitation to apply to 
sauses of action which hid accrued before 
he new statute became Jaw, because the 
ffect would be to extinguish forthwith all 
auses of action in existence and enforce- 
able in a Court of Justice at the time when 
he statute came into operation. The 
earned Judge said: 

“To hold that this amended provision applies to 
pemsuita in respect of dispossession, which has taken 
place more than two years before the enactment of 
Bathe new law, is to maintain the position that the 
Legislature intended the litigant to accomplish what 

is impossible in the nature of things for him to do; 

in other words, to prescrible that his rights are 
forthwith extinguished without previous notice and 


without opportunity afforded to him to escape the 
operation of the new law.” 

The learned Judge continued : 

“In my opinion, the cardinal and fundamental 
point in the case before me is that the Eastern Bengal 
and Assam Tenancy Amending Act of 1908 came into 
operation the very moment ib became law, conse- 
quently, if it were taken to effect pre-existing causes 
of action, the effect would be absolutely to bar at once 
all actions where the cause of action had accrued 
more than the limited time before the statute was 
passed.” 

A little later the 
plained: < 

“On the other hand where a new statute of 
limitation reduces the time previously allowed for 
commencement of the suit, but does not come into 
operation forthwith and allows a reasonable time for 
the enforcement of existing causes of action, 
the Court will not hesitate to hold that the 
statute may affect causes of action already accrued 
in the same manner as those accruing after its 
passage.” 

It is, therefore, manifest that the deci- 
sion on which Mr. B C. Sinha hasso strongly 
relied is based on the distinction between 
the cases in which a new period of limita- 
tion is introduced by an Act coming into 
force on the very day of its passing and 
cases in which a similar new period 1s 1n- 
troduced by an Act the passing of which is 
succeeded by its coming into force after 
an interval which would have first given 
the litigant full notice of the amendment 
to the law and a fair and reasonable op- 
portunity of availing himself of the rignt 
of suit which was soon to be extinguished 
by the amended enactment. In point of 
fact, Mookerjee, J, never suggested that the 
previous decisions in Saraswati Dasi v. 
Horitarun Chukerbuttt (2) and in Ramdhan 
Bhadra v. Ram Kumar Dey (3) had been 

2) 16 © 741, 

3) 17 O 926. 


learned Judge ex- 
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wrongly decided. The ground on Which 
he distinguished those cases was thatein 
them the Court was considering the applica- 
tion of a period of limitation introduced 
by an Act which as is well-known came 
into operation many months after it had. 
become law. In the latter of these deci- 
sions the contention was raised that the 
cause of action having arisen before the 
Bengal Tenancy Act came into operation, 
the plaintiff would be entitled to bring his 
suit within twelve years, that being the 
time within which he might have sued if 
the Bengal Tenancy Act had not been 
passed, But the contention was negatived, 
and it was pointed out that s. 184, Bengal 
Tenancy Act, declares that suits specined 
in Seh. IHH of the Act, shall be instituted 
within the time prescribed in that schedule, 
and there is no saving clause for suits in 
which the cause of action had arisen before 
that Act was passed. It is certainly not 
the rule that when a statute introduces a 
shorter period of limitation suits instituted 
after the amendment of the law in respect 


of causes of action accruing before such 


amendment are governed by the rule of 
limitation which was in force on the date 
when the cause of action accrued. On the 
contrary, the rule ordinarily applicable is 
the law which isin force at the time of 
the institution of the suit. This principle 
was emphasized in Soni Lal v. Kanhaiya 
Lal (4) by their Lordships of the Judicial 
Committee of the Privy Council. Their 
Lordships observed that the Hign Court had 
rightly held that: 


“The law of limitation applicable to a suit or 
proceeding, is the law in force on the date of the in- 
stitution of the suit or proceeding.” 


Therefore, in deciding the period of 
limitation applicable to this suit, it is 
material to consider whether as in the case 
of the astern Bengal and Assam Tenancy 
Amendment Act of 1908 whicu was con- 
strued in Manjuri Bibi v. Akkel Mahmud 
(1) the ensctment we are construing came 
into force on the very day in which it was 
passed into law or asin the case of the 
Bengal Tenancy Act, which was applied in 
Ramdhan Bhadra v. Ram Kumar Dey (3) 
there was an interval between the passing 
of the Act and its coming into force so 
that a party effected by the new periud of 
limitation had a reasonable time during 
which he could avuil himself of his remedy 
before the new period of limitation came into 
force. 


(4) 35 A 227; 19 Ind, Cas. 29:; 401 A 74; 13 M LT 
437,17 OW N 605; 11 ALJ 359; (1913) M W N 470; 
17C L J 488; 15 Bom, L R 459; 28 M L J 131 (P OÈ 
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Now areference to the Bihar Tenancy 
Amendment Act, 1934 (B. 40. Act VIII of 
1934) shows that the assent of the Governor- 
General to this Act was published in the 
Bibar and Orissa Gazette of November 14, 
1934. Ib was enacted in s.1 (2) that the 
Act should come into force on a date to be 
appointed by the Local Government by 
notification; and in fact the Act was 
brought into force by a notification of the 
Local Government on June 10, 1935. 
Therefore, the case before me is not on all 
fours with Manjuri Bibi v. Akkel 
Mahmud (1) butis governed by the princi- 
plein Ramdhan Bhadra v. Ram Kumar 
Dey (3) and of the Privy Council decision 
in Soni Lal v, Kunhaiya Lal (4). Itis not 
necessary to refer to more recent decisions 
except to say that there seems to have been 
a consensus of authority at least on this side 
of India accepting the law tu be as stated in 
Manjuri Bibi v. Altkel Mahmud (1). A 
doubt was raised as to whether the Privy 
Council decision in Soni Lal v. Kanhaiya 
Lal (4), had shaken the authority of this 
decision. 
Bench in Gupeshwar Pal v. Jiban Chandra 
(5) and it was decided that the decision in 
Manjuri Bibi v. Akkel Mahmud (1) was 
still good authority for the class of cases to 
which it applies. It was said: 

“The law as amended may regulate the proce- 
dure in suits in which the plaintiff could comply 
with its provisions, but cannot (in our opinion) 
govern suits where such compliance was from the 
first impossible. The effect is to regulate, not to 
confiscate. There are thus two positions: where in 
accordance with its provisions a suit could be 
brought after the passing of the amendment, it may 
be that the amendment would apply, but where it 
could not, then the amendment would have no applica- 


tion. The factsin Soni Lal v. Kanhaiya Lal (4) did 
not involve the second of these positions.” 


Nor does the case beforeme. The Courts 
below have correctly held ihe shorter period 
of limitation to be applicable tothese suits 
and the applications must bedismissed. The 
opposite parties not having appeared, no 
order for cost will be passed. 


D. Application dismissed. 


(5) 41 0.1125; 24 Ind, Cas 37; A I R1914 Cal, 806; 19 
OL J 549; 180 W N 804. 
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MALRAS HIGH COURT 
Criminal Revision Case No. 525 of 1936 


AND . 
(Criminal Revision Petition No. 479 of 1936 
November 17, 1936 
HORWILL, J. 

S. R. SUBRAMA AYYAR, Proprietor, THe 
GANESH BANK, CHITTOOR, COCHIN 
~—PETITIONER 
VETSUS 
KIZAKKA PURAKKAL PAZANI 
VELAN’S son, DAMODARAM— 
QCoMPLAINANT—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 417 
—Return of property—Jewels borrowed for purpose 
of wedding pledged with third person— Borrower 
convicted for cheating—Order directing return of 
jewel to owner—Legalitye-Interference in revision. 

In making an order for retuyn of property under 
the Criminal Procedure Code, the Magistrate has a 
wide discretion and unless itis clear that he has 
exercised ibon some wrong principle and returned 
the property to somebody who is obviously not en- 
titled to have it, the High Court will not set aside his 
order in revision. 

Where the accused represented to the owner of a 
jewel that he wanted it for use at a wedding and 
upon that representation obtained the jewel but in- 
stead of using it for that purpose the jewel was 
pledged and the Magistrate after convicting the 
accused of cheating ordered the jewel to be ‘returned 
to the owner: 

Held, the order of the Magistrate could not be said 
to be wrong. 


Petition under ss. 435 and 439 of the 
Code of Criminal Procedure,’ 1818, praying 
the High Court to revise the order of 
the Court of Sessions of South Malabar 
Division, dated July 2, 1936, made in Crimi- 
nal M. P. No.3 of 1936, preferred against: 
the order of the Court of the Joint Magis- 
trate, Palaghat in Calendar Case No. 57 
of 1935. 

Messrs. P. V. Venugopala Aunar and O. R. 
Venkatachala Ayyar, for the Petitioner. 

Mr. K. V. Ramasehan for Mr. T. 5. 
Anantaraman, for the Respondent.. 

The Public Prosecutor, for the Crown. 

Order—The accused in O. ©. No, 57 of 
1635 was found guilty of cheating with 
respect to a jewel. He falsely represented 
to the owner of the jewel that he wanted 
it for use at a wedding, and upon that 
representation the complainant gave it to 
him. The accused, instead of using it for 
that purpose pledged it with the petitioner 
and raised a sum of money on it. The 
Joint Magistrate, after convicting the accus- 
ed, ordered the jewel to be returned to 
the coinplainant. Prosecution Witness No. 5 
the present petitioner, appealed to the 
Sessions Judge of South Malabar, who up- 
held the order of the Joint Magistrate with 
respect to the jewel. 
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Two questions seem to arise in this 
petition : 

(1) whether the order of the Joint 
Magistrate was right, and (2) Whether, even 
if ib was wrong, this Court should inter- 
fere inrevision. I have been taken through 
a number of rulings on the question whe- 
ther a right to possession accrues to a 
pledgee where the pledge is taken bona 
fide but all that is necessary to say in 
these proceedings is that the matter is 
open to doubt, and that in this Criminal 
Oase the question was of course never raised 
or decided whether P. W. No. 5, the peti- 
tioner took the jewel bona fide or mala 
fide, and neither of¢he lower Courts could 
possibly have given a finding on that 
point. The Joint Magistrate had therefore 
to decide whether the jewel should be 
returned to the admitted owner or to a 
person whose legal right was in doubt, 
even if he had acted bona fide. Under 
such circumstances, I am not prepared to 
say thatthe order of the Joint Magistrate 
was wrong. A number of cases has been 
quoted in which a High Court in revision 
has found that the order of the lower 
Court was wrong and has ordered posses- 
sion to be given back to persons from 
whom property was taken. One such case 
is In re Pandharinath Pundlik (1) where 
the right to possession was avery obvious 
one, in that the property passed was a 
currency note, with regard to which title 
passes with possession. In Naini Mal v. 
Emperor, 47 Ind. Cas. 708 (2),59 bags of 
mustard were stolen, a part of which was 
sold bona fide to some merchants. Long 
afterwards, when the case came up for 
trial, the Magistrate ordered the merchants 


to refund to the complainant, not the mustard. 


seeds actually stolen, but the equivalent 
of them, that is to say, the merchants were 
ordered to recompense the complainant 
and not merely to return stolen property. 
The case in Shwe Wa v. C. I. Mehta (3) was 
more like the present one, in that there 
was a breach oftrust. The principle was 
laid down that where a question of right 
to possession exists between the complain- 
ant and a third person, the property should 
be returned to the third person. With all 
respect, tothe learned Judge who decided 
that case, I doubt whether we are entitled 


to go as faras that. If that were always 
(1) 40 B 186; 31 Ind. Oas. 383; A I R 1915 Bom 
265; 17 Bom. L R 929, 


j Oe Ind. Cas. 708; A IR 1924 All. 189; 24 Cr. L 


(3) 5 R 553; 105 Ind, Cas. 458; AI R1927 Rang. 
332; 28 Or. L J 932, 
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the rule, than one would expect the wêrd- 
ing of the Criminal Procedure Code in 
5. 517 regarding the return of property to 
be much more explicit than it is. More- 
over, in that case the Judge assumed that 
there could be no doubt that the person 
from whom the property was recovered was 
entitled in law to retain possession. The 
Magistrate is given a wide discretion, and 
unless it is clear that he exercised it on 
some wrong principle and that hereturned 
the property to somebody obviously not 
entitled to have it, this Court in revision 
will be unwilling to interfere. 
The petition is accordingly dismissed. 


A. Petition dismissed. 


BOMBAY HIGH COURT 
Civil Appeals Nos. 197 and 222 of 1933. 

July 15, 1936 

RanengeKkar, Ac. C. J. AND TYABJI, dJ. 

DATTATRAYA DIGAMBAR PANGHWAD- 
KAR AND OTHERS — DEFENDANTS — 
APPELLANTS 
TErsSus 
PRABHAKAR RAMKRISHNA PAN- 
CHWADKAR AND ANOTAER—PLAINTIFFS— 

RESPONDENTS 

Hindu Law — Partition —— Unequivocal intention to 
separate, whether enough——Institution of suit, whether 
evidence of intention—Place of worshtp—-Whole build- 
ing not dedicated to idol — Building, if partible— 
Right to perform service and worship of idol, whether 
partible by metes and bounds—Claim for joint posses- 
sionor enjoyment by rotation — Article applicable— 
Limitation Act (IX of 1908), Sch. I, Arts. 127, 144— 
Primogeniture—It depends on nature of estate— 
Burden of proving state of primogeniiure—Parti- 
tion, how effected. 

To effect a partition all that is necessary is a clear 
and unequivocal intention on the part of the co-par- 
ceners to sever their joint status and to hold their 
shares in severalty. No writing is necessary and 
the intention may be proved by evidence of surround- 
ing circumstances, and particularly conduct of the 
parties and their dealings inter se after thealleged 
partition. A suit instituted by one co-parcener for 
partition against his other co-parceners effects sever- 
ance among them, and would be strong evidence of 
the intention of the parties to sever, unless the suit 
is withdrawn before the trial and not proceeded with, 
and the parties agree to continue to be joint as 
before. 

Ordinarily, according tothe old Hindu Law (Manu, 
Chap. 9, Verse 19) a place of worship is indivisible, 
Modern custom, however, as established by decisions 
of the Courts has sanctioned such partition as can bo 
had of euch property, generally by means of a perfor- 
mance of the duties of the office and the enjoyment of 
the emoluments by the co-parceners in rotation. 
This would apply to such portion of the building as 
is exclusively set apart for the idol and its worship. 
But where the rest of the building is treated like any 
other joint property, rented or let out to others or 
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used eby members or their residence there can 
be no Objection to partition it among the co- 
parceners, if it can be done without destroying the 
intrinsic value of it. Wherein a partition suit the 
question is whether a place of worship is partible 
there being no suggestion that the building as a whale 
was dedicated to the idol, in the absence of dedica- 
tion of the building for the worship of the family 
idol, the building cannot be excluded from partition 
id because it is used for the idol. [p. 84, col. 


Primogeniture is the prerogative enjoyed by the 
eldest son, through law or custom, to succeed to his 
ancestor’s inheritance in preference to his younger 
children. The normal state of a Hindu family is 
joint, and primogeniture depends upon usage or in 
some cages on the nature of theestate. In cases of 
big zemindaries and what are known as Raj, the 
burdenof proving that they passed by primogeniture 
is comparatively easy to discharge, but in other cases 
the burden is on the party who sets up the case of 
primogeniture, to prove that there isafamily custom 
by which the eldest son succeeds to the exclusion ofthe 
younger. [p. 85, col. 1.] 

The Hindu law-givers class a right to perform 
service and worship of the idol as co-pareenary pro- 
perty. And there is no distinction between it and 
any other ordinary joint family immovable property, 
except perhaps, as to the capability of being partition- 
ed by metes and bounds. Obviously such right is 
incapable of being partitioned by metes and bounds, 
But when the claim as to either joint possession or 
enjoyment by turns or rotation is made, the case 
must stand in the same way asa claim to immovable 
property, and the article applicable would be 
Art. 127, Limitation Act, rather than Art. 144. 
[p. 85, col. 2.] 

In effecting partition between co-parceners, all 
equities arising between them by reason of their 
separate holding or alienations and other circum- 
stances have to be enforced, and partition should be 
made subject to such equities. [p. &6, col, 1.] 


C. A. against the decision of the First 
Glass, Sub-Judge, Sholapur, in O. B. 
No. 609 of 1931. 


- Messrs. H. C. Coyajyee and S. Y. Abhyan-. 


kar, for the Appellants. 

Messrs. D. A. Tuljapurkar and 9. A. 
Kher, for Respondents Nos. 1, 2, 8 
and 9. 


Rangnekar, Ag. C. J.—These are two 
appeals in asuit for partition brought by 
two members of a joint and undivided 
Hindu family against the other members 
of the family, some of whom supported 
the plaintiffs, the principal contesting 

arties being the two plaintiffs and defen- 
a Nos. 1 and 2. The relationship 
between the parties appears from a pedi- 
gree of the family, which is printed at 
p.l ofthe print. It appears from it that 
the common ancestor was one Raghu- 
nathboa. He had three sons—Balkrishnaboa, 
Gopalboa and Govindboa—and it is com- 
mon ground that they died somewhere 
in 1903. The eldest brother Baikrishnaboa 
had two sons—(1) Digambar, who was 
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defendant No. 1, who is now dead, and hi” 
son Dattatraya, being defendant No. 2: 
and (2) Narayan whose heirs are defen- 
dants Nos. 3 to 7. Gopalboa died with- 
out any issue Govindboa left him sur- 
viving three sons—Ramkrishna, Hari and 
Wasudey. Ramkrishna died in 1924, and 
the two plaintiffs are his sons. Hari is 
defendant No. 8, and his defendant No. 9 
Wasudev died in 1923 leaving a widow 
who is not a party to this suit. Originally 
the family was joint and possessed of joint 
family [property. 

The plaintiffs claimed one-fourth share 
in the properties mentioned in the suit. 
Among those properties, tbere is one which 
in the record is described as the Hari- 
mandir. As regards this particular prop- 
erty, the plaintiffs claimed a partition of 
a part of the property, the other part 
being excluded from their claim to parti- 
tion consisting of eighteen compartments 
which were utilized for housing the family 
idol. Then they claimed that they had a 
one-fourth share in the daily and cccasional 
observances and services pertaining to the 
temple, such as bhajan, puja, kartan, elc., 
and that they were entitled to-receive the 
income according to their share. Then the 
plaintifs claimed their skare in the 
income of a jahagir granted to thoir 
family by H. E. H. the Nigim known as 
the Aliabad jahagir, and asked for an 
account of the income which, they aileged 
had been received by defendants Nos. | 
and 2, andin regard to which their own 
share had not been handed over to them. 
There was a prayer for an injunction res- 
training defendants Nos. 1 and 2 from ob- 
structing the plaintiffsin the joint vahivat 
of the temple. 

The main defence to the suit was that 
owing to disputes in the family the branch of 
Balkrishnaboa separated from the members 
of the other branches in the year 1904, 
and that a partition had taken place 
between them, each of the branches being 
in separate and exclusive possession of 
the properties taken by them. As regards the 
Harimandir, defendants Nos. 1 and 2 
pleaded that it was devasthan property 
and impartible, and the property was to 
be enjoyed by the eldest member of the 
senior branch by primogeniture. They 
denied, therefore, the alleged claim of the 
plaintiffs to share in the service of the 
deity, and alternatively pleaded that the 
claim to it was barred by the law of limi- 
tation. As regards the Aliabad jahagir 
and its income, defendants Nos. 1 and 2 
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Hi caded that the Court had no jurisdiction 
> entertain the suit relating to the same. 
"mhe other defendants, as I have said, 
Bean pported the plaintiffs, including the sons 
f Narayan, who was the brother of defen- 
Mant No. 1. 

On these pleadings, the learned First 
Jlass Subordinate Judge of Sholapur raised 
rarious issues. He held that the defen- 
lants had failed to prove the alleged parti- 
sion in 1904, and he awarded the plaintiffs’ 

laim asregards the partition of all ths 
roperties excepting the portion used for 
he worship of the family deity, as to 
which the plaintifs themselves had not 
meclaimed any partition. Then the learn- 
med Judge further hel@ ihat, that portion 
macomprising eighteen compartments was 
impartible. On the question of jurisdiction 
his finding was against the plaintiffs and 
in favour of th: contesting defendants. 
He also held that defendants Nos.1 and 
2had succeeded in proving that one-third 
of the income of the jahayir was to be 
reserved for the temple, one third went to 
the senior braneh and only one-third was 
liable to division among the resi of the 
family. This, on the face cf it, scoms to 
be somewhat unintelligible, having regard 
to his finding on the question of jurisdic- 
tion. On that issue, the learned Judge’s 
finding was that the Court had no juris- 
diction to try questions relating to the 
Aliabad jahagir. (After discussing car- 
tain facts his Lordships continued.) It 
appears from the facts proved in ihe 
trial Court that until 1904 the family 
was joint. In November 1917 Ram- 
krishna, the father cf the plaintiffs, and 
Hari and Wasudev, their uncles, brought 
a suit for partition in the Second Class 
Subordinate Judge’s Court at Pandharpur 
against defendants Nos. 1 and 2. In their 
plaint they alleged thatin November 1915 
they had demanded their shares from the 
defendan's, but the fatter refused to agree 
to partition the property and to give them 
their shares, This is Suit No. 55 of 1917. 
The Court held that it had no jurisdiction 
to try the suit and returned the plaint for 
presentation to the proper Court. The 
plaintiffs in that case, however, did not 
present the plaint to the Sholapur Court 
until July 1927. The plaint was then 
presented by Hari, Ramkrishna and 
Wasudev apparently having died in the 
meanwhile. This suit, however, was not 
proceeded with and was ultimately dis- 
missed as having abated. The present 
suit was filed in 1929, and ib was alleged 
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in the plaint that the cause of action ac- 
crued in April 1921, when share was demand- 
ed and refused. 

The family being joint and possessed of 
ancestral property, ordinarily the burden 


“would lie upon defendants Nos. 1 and 2 to 


prove that there was a partition in the 
family ia the year LfOL. For this purpose 
the defendants led both oral and docu- 
mentary evidence. The learned Judge 
rejected their contentions and held that 
the parties were joint and hid continued 
joint. The learned Couusel on behalf of 
the appellants has drawa our attention 
tosome of the important facis on which 
his clients rely, and the only question 
before us on this part of the case is whe- 
ther upon the facts ths inferenca drawn 
by the learned Judge was a just inference 
or not. 

Before dealing with these facts, ib is 
necessary to consider the legil position 
which arose on the pleadings. [tis well 


‘established now that to effecta partition. 


all that is necessary is clew and uneqni- 
vocal intention on the part of the Go par- 
ceners te sever their jrint status aad to 
hold their shares in severally. No writing is 
necessary, and the intention may be prov- 
ed by evidence of sarrounding circum- 
stances, and particularly condust of the 
parties and their dealings inter se after 
ths alleged partition. It is equity well 
established that a suit instituted by ons co- 
parcener for partition against his other co- 
p2rceners effects severance among them, 
and would be strong evidence of the inten- 
tion of the parties to sever, unless the suit 
is withdrawn before the trial and not pro- 
eeedec with andthe parties agree to con- 
tinue to bs joint as before. In suit No. 56 
of 1917 the plaintiffs alleged that they had 
demanded a share in November 1915, and 
it was refused. Clearly Art. 127, Limita- 
tion Act, would apply to the case, and the 
separate possession of the other co-parce- 
ners who had refused to givea share to 
the plaintiffs would amount to an ouster 
to (he knowledge of the plaintiffs from that 
date. Butit is also clear that even after 
a suit for partition itis open to the co- 
parceners to drop the proceedings and to 
agree to “Continue joint as between them- 
selves as before. That is the case made out 
on behalf of the plaintiffs. That being so, 
the burden, I think, would clearly rest 
upon the plaintiffs to prove that afler the 
institution of the suit there was no change 
inthe statusofthe family; that the family 
continued to be joint as before, and that 
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thefe wasno separate interest in it. (His 
Lordship then discussed evidence and 
then proceeded further). We are satisfied 
that there was no partition in i904, nor in 
1906, and that even after the suit of 1917 
the parties continued to livein the same 
way as before and were undivided, and 
that the claim of the plaintiffs as regards 
partition must be accepted. That is the 
view which the learned Judge has taken, 
who had the witnesses before him, and 
we see noreason to differ from him on this 
point. 

There is one more point in the defen- 
dants’ appeal with regard to a building 
known as Harimandir. The plaintiffs in 
their plaint did not claim partition of a 
part of the Harimandir, and, according to 
them the portion which they did not want 
to be divided consisted of eighteen com- 
partments. As regards the rest of the 
building which consisted of one or two 
storeys, they claimed that they were en- 
titled to equal partition. The learned 
Judge accepted that claim. The appellants 
say that that decision is wrong. It isargu- 
ed that the house is one and there is no 
warrant for the description of the house 
given bythe plaintiffs in their piaint, as 
consisting of part No. 1 and part No. 2, 
and that the house is registered in the Mu- 
nicipal Records andin Government Re- 
cords as one building, and that it is the 
house in which the temple is situate and, 
therefore, the learned Judge was wrong in 
allowing partition with regard to the whole 
of the building with the exception of eigh- 
teen compartments. Itis also said that in 
the earlier suit no such distinction was 
made by the plaintiffs and that the distinc- 
tion now made is imaginary. In the old 
suit, however, the plaintiffs claimed parti- 
tion ofthe whole ofthe Harimandir, in- 
cluding the eighteen compartments, as 
to which they now did not seek any parti- 
tion. The probabilities seem tous to be 
that the plaintiffs in thissuit thought that 
they should allow these eighteen compart- 
ments, which were actually used for the 
idol and its worship, to remain joint out of 
religious or sentimental considerations. In 
any case no point about this was speci- 
fically made in the plaintiffs cross-exa- 
mination. Their object seems to be that 
this portion which consists of the gabhara 
and the space in front ofit,or adjoining 
thereto, should be kept as a place of wor- 
ship forthe joint enjoyment cf not only 
the co-parceners but also the public who 
frequented it, 
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The question now is, whether the Judge 
was right in allowing partition of the 
Harimandir. It appears from the evidente 
that the grandfather of defendant No. 1 
established the idol in this place ; and, ac- 
cording tothe admission of defendant No. 
1 himself some samadhis are also situate 
there. Ordinarily according to the old 
Hindu Law (Manu, Ch. 9, Verse 19) a 
place of worship is indivisible. Modern 
custom, however, as established by decisions 
of the Court to which it is unnecessary to 
refer has sanctioned such partition as can 
be had of such property generally by means 
of a performance of the duties of the office 
and the enjoyment @fthe emoluments by 
the co-parceners in rotation. This, of 
course, would apply to such portion of the 
building as is exclusively sst apart for the 
idol and its worship. But where the rest 
of the building is treated like any other 
joint properly, rented or let out to others 
or used by members for their residence 
asin this case, there can be no objection 
to partition if among the co parceners, if 
it can be done without destroying the 
intrinsic value of it. In this case there 
was no suggestion—and this is conceded 
by Mr. Coyajee—that the building as a 
whole was dedicated to the idol. That 
being so, it must follow that if the build- 
ing is an ancestral building, itis clearly 
partible. In the absence of dedication of 
the building forthe worship of the family 
idol, the building cannot be excluded 
from partition merely because it is used - 
for the idol, The Court may, however, 
give an option to aco-parcener, willing to 
maintain the building as a place of wor- 
ship, to buy it ab a valuation. But that 
is notthe case here, and I think the learn- 
ed Judge was right in holding that the 
building was partible. As tothe order he 
made that it should be partitioned by 
metes and bounds I shall have to say 
something when I come to the decree to 
be made in this case. 

This leaves in the defendants’ appeal 
the question of limitation as regards the 
claim for partition of joint family proper- 
ties. It is difficult, in my opinion, to see 
where the bar of limitation arises in this 
case. Itis true thatit was alleged in the 
earlier suit that a demand for partition was 
made in 1915and was met with a refusal. 
But ifthe conclusion to which we have 
come on the evidence is correct, then it 
must follow that for long afterwards the 
status of the family was joint and the 
property continued to be a joint family 
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property, and there is no evidence of any 
exclusion or ouster tothe knowledge of the 
plaintiffs as regards their share in the 
family properties. The learned Counsel, 
however, did not seriously pressthis ques- 
tion. Upon, the whole, therefore, L think 
the view taken by the learned Judge on 
the main question is correct, and to that 
extent his decision must be confirmed ; 
but I think, in the circumstances of the 
case, the decree will have to be varied in 
one or two particulars. 

Before doing so, it would be convenient 
to deal with the plaintiffs’ appeal which 
is confined to the rejection of their claim 
as to right ofservice. As already stated, 
defendants Nos. land 2 pleaded that the 
plaintiffs had ne right to share in the wor- 
ship and service of the idol or to share in 
any of the other observances, such as puja, 
kirtan and so on, and that defendant No. 1 
as the son of the eldest son of the founder 
had alone that right by primogeniture. 
The learned Judge has dealt with this 
question in a manner which, with allrespect 
to him, is not very happy or not easy to 
follow. Thus he speaks of “primogeniture 
of Harimandir.” It is difficult to under- 
stand what is meant by primogeniture of a 
building cr a temple, J rimcgeniture is tke 
prerogative enjoyed by the eldest son, 
through the law or custom, to succeed to 
his ancestor's inkeritance in preference to 
his younger children. ‘The norma] state of 
a Hindu family is joint, and primogeni- 
ture depends upcn usige or in some cases 
on the nature of the estate. In cases of 
big zamindaries and what are known as 
Raj, the burden of proving that they pass- 
ed by primogeniture is comparatively easy 
to discharge, but in other casesthe burden 
is on the party who sets up the case of pri- 
mogeniture, to prove that thereisa family 
custom by which the eldestson succeeds to 
the exclusion of the younger. The whole 
evidence in the case is that an idol was 
installed by the grandfather of defendant 
No. 1, and that is all. No custom is 
pleaded; no grant is alleged; and it is 
difficult tosee where the right to take by 
primogeniture arises in this case. I have 
already pointed out that, having regard to 
the circumstances which brought into exist- 
ence this parlicular deity, the right to 
worship the deity would be a right common 
to the heirs of the first founder. That being 
so, the view taken by the learned Judge 
that “primogeniture of Harimandir”’— what- 
ever that may mean-—is established by 
adverse possession is clearly untenable. 
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The learned Counsel for the appelląnt, 
however, argued that whatever the origin 
of the deity may be, the right to worship 
and take part in the service of the deity 
being of the nature of nibandha, that is 
immovable property, is barred either under 
Art. 127 or under Art. 144, Limitation Act, 
as, tothe knowledge of the plaintiffs and 
their ancestors time and again the right 
was denied, and, on the other hand, the 
exclusive right of the eldest member to 
do the service and to do all other acts per- 
taining to the deity was asserted. There 
is no clear authority that the right to 
perform the service and worship of an 
idol is nibandha. Vijnaneshwara does not 
define nibandha, but describes it as “So 
many leaves receivable from a plantation 
of betel, pepper or so many nuts from an 
orchard of areca.’ But whatever its 
nature, the Hindu law-givers certainly 
class it as cO-parcenary property. Accord- 
ing to Yajnavalkya, it can only be created 
by a King. According to Viramitrodaya, it 
isa kind of criti. Accordingly it was held 
in Sakharam Hari v. Laxmipriya Tirtha 
Swami (1) that a cash allowance payable 
annually from the revenues of a temple was 
a nibandha and of the nature of immovable 
property. Thereis authority in our Court 
to show that a vritti cr the right to perform 
religious ceremonies aud to receive the 
perquisites of that office is nibandha: see 
Waman Jagannath Joshi v. Balaji Kushaji 
Patil (2). The righs claimed in this case 
seems to me to approximate to a vritti, 
But taking the right to be a nibandha, 
there does not seem to be any distinction 
between it and any other ordinary joint 
family immovable properiy, except perhaps, 
as to the capability of being partitioned by 
metes and bounds. Obviously such right is 
incapable of being partitioned by metes and 
bounds. 

Iam, however, clear that when the claim 
as to either joint possession or enjoyment 
by turns or rotation is made, the case must 
stand in the same way as aclaim to im- 
movable property, and the article appli- 
vable in my opinion would be Art. 127, 
Limitation Act, rather than Art. 144. The 
defendant must, therefore, prove either 
ouster to the knowledge of the plaintiffs 
or their ancestors for the statutory period, 
or adverse possession. If I am right in 
holding that the idol was installed by the 
grandfather, then, I think, the defendants 
will have to prove that the case comes 


1) 34 B 349; 5 Ind, Oas. 869; 12 Bom. L R 157, 
2) 14 B 167, 
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unger Art. 127, Limitation Act, rather than 
under Art. 144. There is no evidence in 
my opinion, of any such exclusion or 
ouster. Therefore, assuming that it was 
the defendants alone who carried on the 
worship or took part inthe service of the 
deity, that in my opinion would not be 
sufficient to amount to an ouster, once it 18 
realized thatin this respect this particular 
species of property stands on the same 
footing as any other joint family property. 
I may refer here to what Mayne on Hindu 
Law se ys (at page 674): Where part of the 
property consists. of idols and places of 
worship, which are valuable from their 
endowments, or from the respect attaching 
to the possessor, the members will be 
decreed to hold them by turns,the period 
of tenure being in proportion to their 
shares inthe corpus of the property. (His 
Lordship after dealing with questions of 
fact came tothe conclusion that the learn- 
ed Judge was in error. in holding that 
the claim of the plaintiffs was barred by 
limitation or, what he called by adverse 
possession, and continued.) I think I 
have dealt with the principal points 
which were addressed to us by Counsel. 
It only remains now to consider the decree 
which we should make. In the first 
place, the decree actually made is in these 


terms: 

“Plaintifis are entitled to one-fourth share in the 
properties in the plaint except Harimandir (No. 2). 
A Commissioner will be appointed to make the 
division. Plaintifl's suit for service, management and 
jahagir is dismissed.” 

That is the material part of the decree. 
Tt is well established that in effecting parti- 
{ion between co-parceners, all equities 
arising between them by reasons of their 
separate holding or alienations and other 
circumstances have to be enforced, and 
partiticn shculd be made subject to such 
equities. I need not refer to the cases on 
iLe point, as the point seems to me to be 
obvious and not open to dispuie. That 
being the position, here we have there 
branches in separate possession cf parti- 
cular properties for years together, and 
we think, therefore, that as far as possible 
in making partition, ihat positicn should 
be maintained and not disturbed, except 
insofar asit may be necessary in order 
to equalize the values of the shares cf the 
various co-parceners. We, therefore, direct 
that the Commissioner, in making the 
division, will, as far as possible and subject 
to equities, allot to the plaintifs and 
defendants other than defendants Nos. 1 
and 2, the properties which are in their 
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possession, and to defendants Nos. 1 and: 
properties which are in their possession 
except the Harimandir. If-it is founom 
impracticable to effect partition in thal 
way, the Commissioner will have the power 
to make the divisionin the best manner 
possible for the purpose of equalizing the 
shares of the various parties. As to the 
Harimandir, I have explained the position. 
The learned Judge’s view is that Harimandir 
No. 1 or what is called No. 1, is clearly 
partible. But, in our opinion, to divide 
this building by metes and bounds will 
certainly create difficulties in the future. 
For instance, it would be easy for any of 
these contending parties, and, as far as 
my experience goest the parties after a 
protracted trial of this natare are not likely 
to follow the Biblical injunclion and love 
their cousins, to get an undesirable tenant, 
and thus affect the sacredness and reputa- 
tion of the building in which an idol, 
which apparently seems to have been an 
object of respect and veneration to the 
population of Sholapur, is installed. In 
this respect I think we should follow the 
tule laid down in Sachindra Kumar v. 
Hemchandra ‘3) following tke earlier 
decision in Rajcoomerze Dasee v. Gopal 
Chunder Buse (4. It was heid there that 
in the absenc: of any dedication of a 
building for the worship of the family 
idol, the building should not be excluded 
from partition merely because it is used 
for the worship of tke idol. The Court 
may in such a case give an option to a co- 
parcener or co-parceners willing to maintain 
the building as a place of worship to buy 
it at a valuation. I think, therefore, ‘this is 
pre-eminently a case in which we should 
direct that this part, which is held tobe 
partible, should be put upto sale among 
the co-parceners and allotted to the highest 
bidder, with liberty to the co-parceners to 
bid at the auction and to set off the 
purchase price against their share in the 
family properties. The ultimate purchaser 
will have to bind himself and his Leirs to 
maintain the building as a place of worship 
and not to let it out for hire or profit but to 
use itonly for residential purposes of his 
family. 

As regards the right of worship, wə set 
aside the order of the learned Judge by 
which he refused the plaintiffs’ claim. The 
ordinary principle, which is recogn‘zed by 
our Court and by other Courts, too, in a case 

(3) 35 O W N 151; 132 Ind. Cas. 688; A I R 1931 Oal 
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hike this, is, that the placa where an idol is 
situate should be kept joint, with the right 
of access to all the co-parceners, and that 
the rigat of service should go to them by 
turns in proportion to their shares in the 
corpus of the property. That is the view 
taken by this Court in Mancharam v. 
Pranshankar (ï). Accordingly, we direct 
that the parties should have the right of 
performing the service and all other rites 
and rituals by turns, in proportion to their 
shares, that is to say: Defendant No. 2 
(defendant No. 1 being dead) and Narayan 
between themselves will have six months, 
three months for each, three months for 
Digambar's branch and three months for 
Narayans branch; fer Ramkrishna’s branch, 
that is for the plaintifis, three months; and 
for Haris branch, three months, the period 
to comrmence one month from the receipt 
of the papers by the lower Court. We 
express ho opinion asto the rights of the 
parties in the jahagir or the income thereof, 
as ib was held by the lower Cours that the 
Court nad no jurisdiction, and we accept that 
decision. The defendant's appeal fails 
and, therefore, the defendants will pay the 
costs of that appeal, only one set being 
allowed. As the plaintiffs’ appeal is confined 
to rigat of service, the respondent will pry 
half the c's of the appeal. Cress-objec- 
tions willbe allowel. Respondents Nos. 1 
and 2 must pay Lhe costs of the other respon- 
dents of the cross-objections. 

Tyabji, d.-i agree. 

- Saas Order according: y. 





CALCUTTA HIGH COURT 
Criminal Appeal No. 660 of 1936 
November 27, 1936 
CUNLIFFE AND HENDERSON, Jd. 

J.B. BEATTIE AND OTHERS—APPRLLANTS 
Versus 


EMPEROR—Opposire Party 
Calcutta Police Act (IV of 1866), ss. 3, 44, 47— 
Common gaming house’, what is—l'ixed charge on 
profit must accrue regularly to person keeping the 
house—Search under s.47—liffect—Court cannot 
presume gurlt. 

Premises occupied and kept bya person are not 
strictly “common gaming house” within the mean- 
ing ofthe languages of .the Calcutta Police Act, 
unless some fixed charge or profit accrues regularly 
to the person who is occupying or keeping the pre- 
mises quite apart from any fluctuating profit which 
may occur from time totime between the gamblers 
_ themselves as a result of the gambling. [p. 88, col, 


‘J 
The result of a search under s. 47, Calcutta 
Police Act, is that there is evidence before the 
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Magistrate which would entitle him as a Court of 
fact to find that these premises were in fact 2 
Common gaming house; but it would not entitle 
him, to presums anything whatsoever with regard 
tothe guilt of a person charged witha specific 
offence under s. 44. 

Messrs. R. C. Banerjee and Ramdas 
Mukherjee, for the Appellants. 

Mr. D. N. Bhattacharjee, for the Crown. 

Cunliffe, J.—These appeals have given 
me considerable difficulty with regard to 
my decision. Appellant No. 1, Mr. J. B. 
Beattie, was convicted by the Officiating 
Fourth Presidency Magistrate under s. 44, 
Calcutta Police Act, for owning, occupy- 
ing and having the use of the premises 
used as a common gaming house. Under 
this conviction he was sentenced tc paya 
fine of Rs. 500 with an alternative of 
three months’ rigorous imprisonment if the 
fine was not paid. Appellant No, 2 Mr. 
A. W. Smedley, whois said to have been 
the manager of Mr. Beattie’s business, was 
convicted also under the same section but 
under another part of it for managing or 
having the care of this firm and he was 
further convicted under s. 45, Police Act, 
for being engaged in gambling on the 
premises. . 

Under ihe first conviction he was sen- 
tenced toa fineof Rs. 400 with an alter- 
native on non-prymentof three months’ 
rigorous imprisonment, but nd separate 
sentence was passed under the second 
conviction for contravention of s. 45. As 
to appellants Nog.3 and 4, who were said 
to be employees of the firm owned by Mr. 
Beattie, they were both sentenced under 
s. 45. Appellant No. 3 was fined Rs. 100 with 
one month's alternative rigorous imprison- 
ment and appellant No. 4 was fined Rs. 200 
with an alternative sentence of one 
month's rigorous imprisonment. Te case 
appears to have been tried in rather a 
slapdash fashion. Not a large volume of 
evidence was produced for the prosecution 
and no evidence was produced for the de- 
fence, although three wrilten statements 
were putin to represent before the Court 
the views of the accused persons. But the 
material contained in these written state- 
ments is not, of course, strictly evidence 
under the criminal procedure ana the ordi- 
nary rules of evidence required in crimi- 
nal Courts. ‘he Calcutta Police Act and 
those sections which it contain dealing with 
betting and gambling are not examples, 
in my opinion, of very satisfactory statu- 
tory draftsmanship. The pivot of the 
whole of the prosecution case is as to 
what is the meaning in law of the expres- 
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sion “common gaming house.” It is de- 
nedin s. 30f the Act and that definition 
is very comprehensive one. It isin these 
terms: 


“Common gaming house’ means any house, room, 
tent or walled enclosure, or space, cr vehicle 
or any place whatever, in which any instruments 
of gaming are kept or used for the profit or 
gain of the person owning, occupying, using or keep- 
ing such house, room, tent, enclosure, space, vehicle, 
or place whether by way of charge for the use 
of such house, room, tent, enclosure, space, vehicle, 
place or instruments or otherwise howsoever.” 


There has been a conflict of judicial 
opinion as to how the expression ‘‘other- 
wise howsoever” must be interpreted. The 
views of the Judges of this Court, as I 
understand, are that such premises are not 
strictly wilhin the meaning of the language 
of the Act unless seme fixed charge or 
profit accrues regularly to the person who 
is occupying or keeping the premises quite 
apart frem any fluctuating profit which 
may occur from time to time between the 
gamblers themselves as a result of the 
gambling. 


But the Bombay High Court has taken 
a more extended view of what this defi- 
nilion means in a pfecisely similar defi- 
nition which is contained in the Bombay 
Prevention of Gambling Act of 1887. There 
the Judges in the Court of appeal came 
to tLe conclusion that the expression “ot her- 
wise howscever” did not suggest any limi- 
tation at all and although they did not 
seem io have considered the views of any 
other High Court but that of Allahabad, 
which Court, I may add, seems to hare 
taken in one decision the same view as 
the Judges of this Court, they came to the 
conclusion that the proper construction 
was 10 include all profits or gains which 
might probably result from the use of 
gaming instruments or gambling transac- 
tions which have been used or carried on 
jn the premises. To turn to the particular 
convicticnus here, appellant No.1 as I have 
already observed, was convicted under 
s. 44 as the owner and occupier. Iam not 
at all satisfied frem the meagre evidence 
before tLe learned Magistrate that there 
was any material he could have consider- 
ed which proved conclusively that Mr. 
Beattie did own cr occupy these premises. 
Certain correspondence and books were 
seized by the Police atthe time that the 
place wes searched. 

But they did not clearly indicate what 
` the position of Mr. Beattie was, The office 
seems to have been occupied by a firm, J. 
B. Beattie & Co., and unless it could strict- 
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ly be proved that Mr. Beattie himself was 
occupying or owning the premises or busi- 
ness, I am unable to say that he has been 
rightly convicted. In the case of Mr. Smedley, 
two convictions were registered against 
him, one unders. 44 and the other under 
s.45. The conviction under s, 44 was said 
to have been because he was engaged in 
the management of the business and the 
conviction under s. 45 because he was ac- 
tually found gambling. ‘There is evidence 
to show that Mr. Smedley, in my opinion, 
was acting in a managerial capacity and 
therefore if we were adopting the view 
which the Bombay High Court had taken 
as to the meaning of a ‘gaming-house,’ 
it might be that he was rightly cor- 
victed on the evidence, ajthough it cen- 
not be said that the evidence was of a 
very satisfactory kind. I was in two minds 
as to whether contrary to the opinion of 
my learned brother, I should not be right, 
in the case of Smedley, in ordering a re- 
trial. But when I am told that in fact, 
Mr. Smedley is not at the moment in this 
country and it is uncertain when he will 
return, and having regard to the view 
taken by this Court əs to the meaning of 
what this gaming-house definition actual- 
ly in law comprises, I altered my mind 
as to the re-trial and I am prepared 
to allow this appeal on the ‘gaming- 
house’ point, that is cn the point of Jaw. 
As to his conviction under s. 45 and cs 
to tLe convictions under s. 45 of appel- 
lanis Ncs. 3 and4, Iam bound to say that 
even if s. 45 is read in ccnjunction with 
the statutory presumption contained in 
s. 47, I am by no means satisfied that 
these three appellan's would come within 
tre mischief of ss.45 and 47 read together, 
quite apart frcm the gaming-house point in 
their favour. ` 

It does scme pity to my mind that this 
whole question, of whether a credit book- 
making business because this is a firm 
which carries on ils transactions on the 
strictly credit basis, as I understand from 
the exhibits, is Jegal or illegal should not 
have been cleared up long ago. I imagine ` 
{haf this Lusiness has been flourishing for 
somelime and whereas I do consider my- 
self more or less bound by the considered 
judicial opinion of tke Judges of this 
Court with regard to the view they have 
taken as to tbe definition cf a ‘common 
gaming house’ contained in the Act, I am 
by no means sure if I had teen sitting 
on one of those Benches of this Court 
which considered the exact legal implica- 
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tion of the language that I should have 
been able to agree with my brother Judges, 
I think I should have been inclined to 
take the wider view of the words ‘other- 
wise howsoever’ which is apparently the 
law on the Bombay side. But in all the 
circumstances of this case, I am prepared, 
ior the reasons I have given, to allow 
these appeals and, accordingly, the con- 
victions must be set aside and the fines, 
if already paid, must be refunded. It 
naturally follows ihat the order of the 
learned Magistrate with regard to the 
confiscation and so on will also be set 
aside. The whole of this order is now 
rendered nugatory. 

Henderson, J.—Aa application for ad- 
mission of this appeal was heard by me 
sitting singly. But in view of the import- 
ance and difficulty of the points raised 
I thought that it ought to be heard by a 
Division Bench and I directed accordingly. 
Subsequent to that order two other Appeals 
Nos. 582 and 664 Ranga Lal Sen v. Emperor 
(1) of this year (1936) involving the same 
points came up for decision before a Divi- 
sion Bench consisting of our learned bro- 
ther, R. C. Mitter, J. and myself. In 
the judgments delivered, we expressed our 
opinion as to the meaning of the words 
‘common gaming kouse’ and also tke 
meaning and effect of s. 47, Calcutta 
Police Act, I do not desire to add to any- 
thing whieh was said on that occasion. 
But the result is that, if the written state- 
menis filed by the four appellants contain- 
ed a true statement of fact, then according 
to that decision and ancther preceding deci- 
sion which we followed, the premises which 
are the subject-matter of this case are 
not-a common gaming-house. " 

Our difficulty in dealing with the parti- 
cular facts of this appeal is largely due to 
the unsatisfactory manner in which the 
case was investigated, put before the 
Court and tried. The position with regard 
to Mr. Beatile is really very simple. The 
learned Magistrate does not rely upon 
any direct evidence to found the con- 
viction under s, 44. He does it under 
the provisions of s. 47. Now the re- 
sult of a search in this case Is that there 
was evidence before the Magistrate which 
would entitle him as a Court of fact to 
find that these premises were in fact a 
common gaming house; but it would not 
entitle him, to presume anything whatso- 
ever with regard to the guilt of a person 


(1) 167 Ind. Cas. 771; A IR 1933 Cal. 788: (1936; Gr. 
Cas. 1124; 41 C W N 123; 9 R O 759: 38 Or, L J 444. 
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charged with a specific offence under s; 47 
His order is, therefore, based upon nothing. 
Section 44 covers a multitude of sins and 
there is nothing in the judgment of the 
learned Magistrate which enables us to 
discover of what precise offence Mr. Beattie 
was found guilty. It had to be conceded 
in the course of the argument that there 
was no evidence that Mr. Beattie commii- 
ted any offence under this section. An 
attempt was made to support the order 
upon the written statement filed by this 
appellant. I ant bound to say that I have 
never heard of an accused person being 
convicted of offence on no evidence at all, 
simply because he chooses to file a written 
statement denying his guilt. I entirely 
agree with my learned brother that there 
was no evidence on which the conviction 
of this appellant could be based. 

I have very little to add with regard 
to the conviction of Mr. Smedley. What 
evidence there was would merely have the 
effect of showing that, in accordance with 
the decisions of this Court, these premises 
were not a common gaming house and 
therefore even if he was the manager of 
the business, he was not guilty of any 
offence. But here again the learned Magis- 
trate has not given us any assistance, 
because jostead of dealing with tke cevi- 
dence on the point he has convicted him 
under s. 47 which affords us no help so far 
as the conviction under s. 41 is concerned. 
I understocd the learned Deputy Legal 
Remembrancer did not press the convictions 
under s. 45 in view of the findings of the 
learned Magistrate. In view of s. 47 there 
was evidence which would have entitled 
him to convict of this offence any person 
found onthe premises, that is to say, ap- 
pellants Nos. 2, 3 and 4, bub inasmuch as 
he has come to a finding of fact that these 
appellants were managing or helping in 
the conduct of business, it is quite obvious 
that they were not there for the purpose 
of gaming and that this conviction cannot 
be supported. 


D Appeal allowed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1929 of 1933 
March 17, 1936 
COLDSTREAM AND BHIDE, JJ. 
DIAL SINGH -— OBIROTOR— APPRLLANT 
versus 
BHAGAT RAM AND otagrks —PETITIONERS— 
RESPONDENTS. 
Sikh Gurdwaras Act VIII of 1925), s. 16 (2) (iii) — 
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Burden of proof to establish that institution is Sikh 
Gurdwara is on petitioner — Isolated statements in 
Muafi inquiries indicating public worship, whether 
should be relied to prove the institution to be a place of 
public worship—Institution built by Hindu Udasi 
Sadh—Former and descendants living—Granth Sahib 
kept— Institution, held not Sikh Gurdwara. 

According to s. 16, Sikh Gurdwaras Act, it is in- 
cumbent upon the petitioner to prove that the institu- 
tion had been established for use by Sikhs for the 
purpose of public worshipand had been sgo used for 
that purpose up to the time of the presentation of the 
petition. 

The policy of the British Government was to con- 
tinue endowments for the maintenance of religious 
establishmentsor charitable buildings like Dharm- 
salas for public accommodation, so long as the 
establisnments or buildings were kept up. It is, 
therefore, for the incumbents of institutions enjoying 
Maufis to try to make out that they were serving some 
religious or charitable purpose, whether they were 
originally established for such a purpose or not, 
Mere isolated statements made in Maufi enquiries, 
including that there was publie worship, cannot be 
laid much stress on to prove that the institution is 
a place of public worship. 

The Dharmsala in question itself was built by a 
Hindu Udasi Sadh. The Muafi was granted for his 
maintenance and there was in the grant no mention of 
public worship or any condition except that the 
Muafidar should pray for thelong life and prosperity 
of the ruler. The Muafidar andhis descendants lived 
in the Dharmsala with their families and the Granth 
was kept only in a small portion thereof. There was 
a kharas for the convenience of travellers but no 
langar waskept, though Fakirs and Sadhus whocame 
atthe proper time were fed : 

Held, that the fact that the Granth Sahib had been 
kept and recited by itself e mld not be attached much 
significance in the case of institutions in charge of 
Udasi Sadhs asthe Udasis also revere the Granth 
Sahib and that therefore the institution could not be 
said to be a Sikh Gurdwara, Arjan Singh v Indar 
Singh (1), Hardit Das v, Gurdit Singh (2) and Wem 
Singh v. Basant Das (3) relied on. Bishan Das v. 
Gurbaksh Singh (4), Gurmukh Das v. Partap Singh 
@) and Puran Das v. Kartar Singh (6), distinguish- 


ed. 

F.C. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated July 10, 
1936. 


Mr. Bhagat Singh, for the Appellant. 

Mr. Nanak Chand, for the Respondents, 

Bhide, J.—This appeal arises out of a 
petition under s. 8, Sikh Gurdwaras Act, 
for a declaration that a Dharmesala situ- 
-ated in the village Gill in the Ludhiana 
District ig an Udasi Dera and not a “Sikh 
Gurdwara” asclaimed by certain Sikh 
worshippers in a petition under s. 7 of 
that Act. The only issue in the case was 
whether the Dharmsalain dispute was a 
Sikh Gurdwara. The majority of the 
Tribunal who heard the petition found 
that the objectors, on whom the burden 
of proof lay, had failed to prove that the 
institution was a Sikh Gurdwara within 
the meaning ofs. 16, Sikh Gurdwaras Act. 
The petitioners were accordingly granted 
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the declaration prayed for and from thie 
decision one of the objectors had appeal- 
ed. According to s. 16, Sikh Gurd varas 
Act, it was incumbent upon the appellant 
to prove that tke institution had been 
established for use by Sikhs for the pur- 
pose of public worship and had been so used 
for that purpose up tothe time of the pre- 
sentation of the petition. The oral evidence 
produced by the parties was of little value 
and no stress was laid on it by either side 
before us. The case has, therefore, to be 
decided mainly on the documentary evi- 
dence produced in the case. 

The earliest document available in con- 
nection with the institution is a Patta 
of Muafi (Ex. P-1) ig connection with 172 
ghumaons of land granted by Maharaja 
Ranjit Singh in Sambat 1885 correspond- 
ing to 1828 A.D. It appears from the patta 
that the “Muafi’ had been already granted 
by some previous ruler and it was ordered 
that the land 


“should be allowed to remain Muafi asofold, so 
that the person named above (Baba Tilok Dass, 
Sadh Udasi) may utilize its produce for his 
maintenance and may keep himself busy in praying 
a and night for the prosperity and glory of the 
rule. 


It will appear frcm this patta that Baba 
Tilok Dass was then in charge cf the in- 
stitution and that the Muai was granted 
to him personally. The Baba is described 
in ths document as an Udasi Sadh and 
thers is no mention therein of any institu- 
tion or of any public worship. ‘The other 
documentary evidence is furnished by the 
records of the different settlements under 
the British rule commencing from 1850. 
From the earliest records cf 1850 it ap- 
pears that the Dharmsala had been built 
by Baba Tilok Dass, that he lived in 
it with six or seven Fakirs, that he had 
sunk a well in the land attached to the 
Dharmsala and that he was to be res- 
ponsible for payment of the land revenue 
if the Muaf was resumed. In the Khana 
Shumart papers of 1850 Tilok Dass is 
stated to be residing in the Dharmsala and 
is described as Fakir Udasi Hindu : (vide 
Exs. O-17, 0-18, O19 and Kx. P-4) In 
the course of the enquiry made in connec- 
tion with the Muafi in 1550, a question was 
put as to whether the Granth was read in 
the Dharmsala. The reply was the Granth 
Sahib was read daily and it was also s:ated 
that travellers and fakirs were fed, but 


“no particular stress is laid on the reading 


of the Granth and in the recommendation 
of the Extra Sett!ement Officer concerning 
the Muafi and the order passed by the 
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Settlement Officer, the reading of the 
Granth is not even mentioned: vide Exs. P-2 
and P-3. In Ex. P-2 it is distinctly stated 
that the Jand should be considered as the 
property of the Muafidar. 

In the inquiries made during the subse- 
quent settlement also, statements were made 
to the effect that the Granth Sahib was read 
ab the Dharmsala and travellers were fed. 
But it is significant that in 1882, it was 
stated that there was only a kharas for 
the convenience of travellers but no langar, 
although such Fakirs and Sadhus as hap- 
pened to come al the proper time were 
fed. lt also appears from the statements 
made during the course of these inquiries 
that the descendamts cf Tilok Dass lived 
in the Dharmgala with their families and 
the Granth Sahib was kept in a small 
room, The learned Counsel for the appel- 
lant has laid stress on a statement in the 
report of the Extra Assistant Settlement 
‘Officer in 1882, recommending the renewal 
of the Muaf, which runs as follows: 
“Dharmsala se gaonwalon ko prastish ka 
faida hai auram musafron ko qiyam ka 
faida hai’ (The Dharmsala serves as a 
place for worship to the villagers and as 
a resting p'ace for travellers). The learned 
President has, however, pointed out in his 
judgment, that there is nothing on the 
record to shaw on what material this state- 
ment was based. The learned Counsel 
has also laid stress on statements such as 
Granth Sahib lagaya jata hai Granih 
Sahib Khola Rakha Hai” (ihe Granth. is 
ceremoniously opened) cccurring in some 
of the statements made during tke course 
of the Musfi inquiries of 1909 (see O-9 
and O-7) and urged that these indicate 
that there was public worship. But indi- 
cations of this nature occurring in isolated 
statements cannot perhaps be laid much 
stress on and in any case, even if it be 
held that there was some form of public 
worship in 1882 or 1909, it cannot be as- 
sumed that the Dharmsala was founded for 
the purpose of any such worship. It has 
to be borne in mind in this connection that 
the policy of the British Government was to 
continue endowments for the maintenance of 
religious establishments or charitable build- 
ings like Dharmsalas for public accommoda- 
tion, s> long as ihe establishments or 
buildings were kept up (cf. paras. 86, 191 
to 196 of the Punjab Land Administration 
Manual). It was natural, therefore, for 
the incumbents of institutions enjoying 
Muafis to try to make out that they were 
serving some religious or charitable pur- 
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pose, whether theye were originally estab- 
lished for such a purpose or not, ° 

In 1858, Sarb Dial, one of the incum- 
bents made a will in favour of his adopted 
son Bishen Dass appointing him as succes- 
sor to three different Dharmsalas and tLe 
property altached to them. The villagers 
took no objection and had apparently no 
concern with the appointment of the in- 
cumbents of the institution (vide Ex. 
O-5). It was urged next that the village 
Gill is inhabited mainly by Sikhs, that 
the land attached to the Dharmsala was 
granted by the villagers, that no other 
object of worship in the institution has 
been proved and hence it should be pre- 
sumed that the institution was founded for 
public worship by the Sikhs, It appears 
no doubt from the history of the village, 
as given underneath the pedigree table 
prepared at the Settlement of 1882, that 
Tilok Dass was given some land by ihe 
villagers, but it does dot appear how much 
area was given tohim and for what pur- 
pose. It appears however from tke same 
document that grants were made by the 
villagers to Brahmans, Sanyasis and other 
Udasi Fakirs. The mere fact that Tilok 
Dass was given some land by the villagers 
cannot, therefore, be held to be sufficient 
to prove that it was given for the purpose 
of any institution in which Sikh worship 
was carried on. The fact that no other 
abject of worship~such as Gola Sahib or 
Thakars—has been proved to be kept in 
the institution is also inconclusive. [or 
this argument presupposes that the institu- 
tion was founded for the purposes of public 
worship while this is the very fact to be 
proved. The institution may have been 
originally an Udasimonastery and nothing 
more. It may also be mentioned here that 
it.was admitted that there are other Dham- 
salas in the village available for public 
worship. 

To sum, the evidence on the record 
discussed above shows clearly that the 
Dharmsala itself was built by Baba Tilok 
Dass, a Hindu Udasi Sadh. The earliest 
Patta of Muafi granted by Maharaja Ran- 
jit Singh states that the Muafi was grant- 
ed for the maintenance of Baba Tilok Dass 
and contains no mention of public worship 
or any condition except that the Muafidar 
should pray for the long life and prosperity 
of the ruler. The inquiry and report re- 
garding the renewal cf the Muafi in 1850 
show that Tilok Dass was considered to be 
the owner ofthe land and that he under- 
took to be responsible for the revenue in 
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case the land was resumed. Tilok Dass and 
his descendants lived in the Dharmsala with 
their families and the Granth was kept 
only in a mall portion thereof. There was 
a kharasfor the convenience of travellers 
but no langar was kept, though Fakirs and 
Sadhus who came atthe proper time were 
fed. All these facts militate strongly against 
the appellants’ contention that the Dharm- 
sala was an institution founded for the 
purposes of public worship by the Sikhs. 
The only fact of any importance that the 
appellants have been able to prove is that 
the Granth has been kept ond recited in 
the institution since 1850, and perhaps from 
an earlier date. But as pointed out io 
Arjan Singh v. Indar Singh (1), this fact 
by itself cannot be attached much signi- 
ficance in the case of institutions in charge 
of Udasi Sadhs asthe Udasis also revere 
the Granth Sahib. The evidence relating 
to the early history of the institution in 
the present case points to the iostitution 
being merely an Udasi monastery in its 
inception. The evidence in Civil Appeal 
No. 1512 of 1932 Hardit Das v. Gurdit 
Singh (2) relating to a similar institution 
in Pakhowal in the Ludhiana District was 
stronger, butit was held by this Court to 
be insufficient to prove the institution to 
be a Sikh Gurdwara. Similarly in the ease 
relating to Gurdwara Manak, which recently 
came up before their Lordships of the Privy 
Council, the evidence was much stronger, 
but the case failed mainly owing to absenca 
of evidence to prove that the institution 
was established for the purposes of public 
worship by Sikhs : see Hem Singh v. Basant 
Das (3). 

The learned Counsel for the appellant 
relied on three cases reported as Bishan 
Das v. Gurbaksh Singh (4), Gurmukh Das 
v. Partap Singh (5) and Puran Das v. 


Kartar Singh (6). But these cases 
are distinguishable as in each case 
there was evidence to indicate that the 


institution in question was founded for the 
benefit of the Sikh villagers. In the first 


(1) 15 Lah. 247; 151 Ind. Cas. 1005; A I R 1934 Lah. 
13; 36 P LR 458; 7 R L 237. 

(2) 167 Ind. Cas. "560. ATR 1936 Lah. 819; 9R L 512. 

(3) AIR 1936 P C 93: 161 Ind. Cas. 529; 17 Lah. 
146; 1936 O L R 182; 43 L W 443; 2 BR 383; (1936) 
MW N 341; 40 OW N 610; 38 Bom. L R479; 38P LR 
378; 62 C LJ 390; 8 RP C193 (P 0.) 

(DA IR 1934 Lah. 63; 148 Ind. Cas, 45;6R Lah, 


G A IR 1934 Lah. 319; 147 Ind. Cas. 834;6R L 


6 
(6) A I R1934 Lah. 398; 151 Ind. Cas. 32; 36 PLR 
280; 7 R L 104, 
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case (at p. 63*) the Dharmsala had been built 
by the villagers at a cost of Rs. 1,500. 
In the second case (at p. 319*) there was 
an agreement executed by one of the in- 
cumbents from which it was found that 
the Granth Sahib had always been kept 
and worshipped in the institution. There 
was also evidence to show thas when the 
British Government confiscated the Muafi 
attached to the institution, the whole village 
proprietary body took upon themselves the 
responsibility for paying the land revenue 
thereof, which indicated that the public 
in general was interested in the up keep 
of the institution. In the last case cited 
(at p. 598%) also, there was evidence to show 
that the institution hid been founded by 
Sikh inhabitants of the vellage for their 
own benefit. As pointed out in Arjan 
Singh v. Indar Singh (1), each case of this 
kind has to be decided after consideraticn 
of all the evidence available and no general 
principle can be laid down. Aftera care- 
ful consideration of the evidence in this 
case, [I see no good reason to dissent from 
the conclusion arrived at by the Tribunal 
and would, therefore, reject the appeal 
with costs. 
ak Laka. J.—I agree. 
“Appeal rejected. 

nE of A I R1931 Lah-[Ed.] 
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COUR 
Suit No. 186 of 1934 
August 18, 1926 
Haveniwara, A. J. C. 
J.D. HAYWOOD—PLAINTIFE 
- VETSUS 
` M. HUGGINS— DEFENDANT 

E anis Contributory negligence— Person 
contributing to injuries cannot maintain action 
against the other—Collision case- Damage sutt— 
Plaintiff must stand or fall by averments made in 
plaint. 

Anyone who has by his own negligence contribut- 
ed tothe injuries of which he complains cannot 
maintain anaction against another in respect of 
them, for Le will be considered to be the author of his 
own wrong. Davey v. L GS. W. Ry. Co. (2), J. W, 
Nunn v. Calcutta Tramways Co., Ltd. (3), In re 
Rabenfel s(4)and M. & S. M. Ry. Co. v. Jayammal (5), 
referred to. 

Where the plaintiff alleges negligence on the part 
of the defendant in a collision case, the plaintiff is 
bound to prove the negligence. He must stand 
or fall by the averments he has made in the plaint. 
He cannot be allowed to improve upon his case 
onsomething thathas sprung upin the evidence 
of the defendant, forthis might work a great hard- 
ship to a defendant who had properly directed his 
evidence to thecase as mentioned in the pleadings. 
W, J. Rees v. John Young (6) and Raymond Lincoln 
v. Mrs Alice Poupinel De Valenee (T) relied on. 


1937 


ae Choithram Dewandas, for the Plaint- 

iff. 

i Mr. Dingomal Narainsing, for the Defen- 
ant. 

Judgment.—Plaintiff has brought this 
action n forma pauperis against the de- 
fendant sand claims Rs. 15,000 odd by way 
of damages under ihe following circum- 
stances. The plaintif, a retired band cor- 
poral in Sherwood Foresters Regiment, 
was driving his motor cycle No. 5921, 
on March 14, 1933, from Greenwood Hotel, 
Bonus Road, Karachi, at about 4 P. M. 
and going towards his home via Bonus 
Road. Hestates that the defendant came 
from the opposite edirection, was on the 
wrong side of „the road and near the 
Trinity Church came in violent contact 
with the plaintiff's motor cycle. He alleges 
that the defendant was driving his car 
In a most reckless manner and at a 
furious speed without regard to the 
safety of the other traffic. In consequence 
ofhis rash driving he collided with the 
plaintifs motor eycle which resulted in 
the cycle turning, falling and the plaintiff 
coming under ths cycle. That oa account 
of the rash action of the defendant, plain- 
tiff sustained severe bodily injuries and 
damaged the motor cycle. Injuries are 
described in Ex. 14. They are: (1) A 
lacerated wound outerside right eye V 
shaped. (2) A contused wound face outer- 
side right lip. (3) A compound fracture 
middle of right clavicle. (4) Fractwre 
Patella with lacerated wound on it (right 
side). (5) Au abrasion 1" x 1" left hand. 

ln consequence of the injuries the plain- 
tiff was laid up in the hospital upto April 
15, 1933, and even after his discharge was 
treated privately, and even now his left 
arm is not quite normal. He had to 
undergo two operations to his knees. There- 
fore, Le claims Rs. 15,000 as by way of 
damages for personal injuries medical 
expenses incurred, pain and suffering. The 
defendant in his written statement denies 
that the plaintiff was driving his motor 
cycle on the proper side of the road and 
states that the plaintiff himself was on 
the wrong side. His case is that while 
he was driving his car along the Bonus 
Road and was going towards Elphinston 
Street his speed was not more than 15 
miles an hour and while he was approach- 
ing the Trinity Church he sighted from a 
distance a motor-cyclist tearing along at 
a breakneck speed of no less than 40 to 50 
niles ankour cn the wrong sideof the 
road. He saw the plaintiff coming at a 
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furious speed. He blew the horn violently 
and swerved off the road towards the 
left, almost going into the culvert nearby 
and stopped the car. The plaintiff appeared 
to be under the influence of drink and 
inspite of the blowing cf the horn, took 
no heed of the stopping of the car, 
dashed along, did not resume his side, nor 
speed, but banged into the right rear mud- 
guard of the defendant's car. The impact 
was so terrific thatit broke the side screen 
of the defendants car. He further states 
that had he not swerved off the road and 
stopped the car near the culvert, there 
would have been a head-on collision and 
the result would have been much more 
serious than what has been. As a result 
of the impact plaintiff's cycle collided with 
the defendant’s car and the plaintiff fell 
down unconscious. A Parsi youth by 
name Mr. Sorabji Dhanjishaw Master and 
the defendant rendered all possible assist- 
ance and took ths plaintiff to the Civil Huse 
pital. 

The issues in this suit are: (1) Are 
plaintiff's allegations in para. 2 of the 
plaint true ? (Covers para. 2 of the written 
statement), (2) Wasthe defendant driving 
his carina most reckless manner and at 
a furious speed and without regard to the 
safety of other traffic ? (3) Was the col- 
lision caused by the rash and negligent 
driving of the defendant? (3a) Was the 
plaintiff to blame for the accident? (4) 
What is the extent ofthe injuries caused 
to the person of the plaintiff and of the 
damage caused to his motor cycle ? (Covers 
paras.6 and 7 of the plaint). (5) To what 
damages, if any, is the plaintiff entitled ? 
(Covers paras. 8 and 9 ofthe plaint). (6) 


General. 

Butto my mind the only issue in the 
case is: Whether the plaintiff received in- 
juries by reason of the reckless and 
furious driving by the defendant on the 
wrong side of the road, and if so, what 
damages? (After discussing evidence the 
judgment continued). Therefore, on a 
consideration of the evidence as a whole 
I believe the defendant when he says that 
the plaintiff came headlong on the wrong 
side of the road and in spite of his blowing 
the horn dashed along and hit the right 
rear mud guard ofthe defendant's car and 
while so doing fell down sand sustained 
injuries. Therefore, plaintiff has to thank 
himself for the injuries. The defendant 
appears 10 have acted as an honourable 
man in the circumstances of the case and 
rendered all possible assistance he could 


w 


to thé plaintif -in removing him to the 
hospital and making due inquiries after his 
health. Then it was urzed on behalf of 
the plaintiff that defendant's witness 
Abdullahkhan admits thet the defendant 
was about 3 feet onthe wrong side from 
the middle of the road and if he was on 
his correct side from the beginning, the 
plaintiff though in the middle would have 
passed on straight and no collision would 
have taken place. It was argued that the 
defendant came so suddenly that the 
plaintif did not know what todoand in 
a moment of peril, and difficulty, he could 
not have swerved, because the defendant's 
dash was so sudden. Kkeliance is placed 
On a case reported in Chaplin v. Hawes (1) 
where it was observed : 

“But onthe sudden aman may not be sufficiently 
self-possessed to know in what way to decide; and 
insuchacass I think the wrong-doer is the paity 
who iste be answerable for the mischief though it 
might have been prevented by the other party’s 
acting differently.” 

But doey ihe evidence in the case juslify 
the act of the plaintiff, so as to bring him 
within the principie laid down by Best, 
C. J. Plaintiff's owa statement at line 
159 is; 

“I first sw the car when th 
topofme; I mean I had no opportunity of avoid- 
ing the car; and distance must be the length of the 
Gur,” 

What does this signify ? That ihe plain- 
tiff was so unmindful of what was coming 
in front of him on a deserted road. It 
must be remembered that the road was 
absolutely deserted. The defendant could 
not be expected with mathematical accu- 
racy to sec while driving his caras to 
how much he was onthe wrong side and 
how much he was on the right side, so 
long ashe was vigilant enough to see what 
was in front of him. As soon as he sighted 
the motor cycle from the opposite side on 
the wrong side, he swerved his car to his 
correct side at point C where he stood and 
did his best to avoid the accident. There 
his action could not be blameworthy. If 
the plaintiff was on the correct side of the 
road from the beginning nothing would 
have happened, but he was very much on 
the wrong side, so much so, that when he 
was pushed by the mud-guard, still he 
was in the middle of the road. That shows 
that he was coming headlong on the wrong 
side. Then it was his duty to see that 
there was a motorcar coming from the 
opposite side, and assuming fora moment 
that the motor car was on the wrong side 


oe” (1828) 3 Car, & P 554; 172 E R 543; 33 R, R 
J, 


car was on the 
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still he should have swerved ou his correct 
side, because from the position of the 
sketch and the evidence of the defendant’ 
itis quite clear that there was enough 
room for him to be on his correct side, 
room being 11-97, The plaintiff says that 
the car dashed suddenly and he had no 
room to swerve, because of the electric 
pole. Now this is absolutely incorrect. 
Plaintiff had enough room of nearly 12 feet 
to swerve from the extreme point of the 
car to the edge of the road on his correct 
side (Katrak roadside) Therefore, even 
admitting fora moment what Abdu lahkhan 
says is correct, thatthe defendant was on 
the wrong side by 3 fegt, still the discus- 
sion of the evidence makes it clear that 
the plaintiff himself is to be” blamed as he 
did not move to his correct side, because 


the law takes into ccnsideration any 
actcr conduct of the parity injured or 
wronged which may have immediately 


contribuled toits result. Anyone who has 
by his own negligence contributed to the 
injuries of which he complains, cannot 
maitlain an action against another in 
respect of them, for he will be considered to 


be the author of his own wrong. In pari 
delicto potior est condiltio defendentis 
(where both parties are equally to blame, 


neither can hold the other liable). The 
principle is thus staledin Davey v. L & S. 
W. Ry. Co. (2) that: 

“The non-suit was right as although there was 
evidence of negligence on the part of the defendants 
yet according to the undisputed facts of the case the 
plaintiff had shown that the accident was solely 
caused by his omission touse the care whieh any 
reasonable man would have used.” 

This principle has been followed by In- 
dian High Courts in several cases, viz., J. W 
Nunn v. Calcutta Tramways Co. Ltd. (3) 
In re Rabenfels (4) and M &S.M. Ry. Co. 
v.Jayammal (5). But as I have discussed 
above thisis not a case of contributory 
negligence at all. Plaintiff alleges negli- 
gence onthe part of the defendant and he 
is bound to prove the negligence. He 
must stand or fall by the averments he has 
made in the plaint. Law on this pointis 
thus summed up in W. J. Rees v. John 
Young (6) : 

(2) (1884) 12 Q BD 70; 53 LJ Q B58; 49L T 739; 
48 J P 279. 


(3) A IR 1930 Oal. 603; 127 Ind. Cas, 733; 57 O 
309; Ind. Rul, (1930) Cal. 881. 

(4)A IR (1980) Cal, 97; 121 Ind. Oas. 312; 31 
Or. L J 215; 56 O 763; Ind. Rul. (19380) Cal, 104. 

(5) 48 M 417; 85 Ind. Cas. 969; A I R 1925 Mad. 
Meee A M. L. J. 887; (1924) M W N 899; 21 

(6) AI R 1921 Cal. 543; 66 Ind. Oas. 745;25 0 WN 
519; 340 L J 178. 


1937 
“The fundamental principle that the plaintif 
xannot be permitted tofollowa line of attack which 


the defendant had no opportunity fo meet is of 
special importance in collision cases, where the 


peeicoidant happens very often in an entirely un- 


expected manner and in an extremely short space 
of tima thus rendering an accurate observation 
ofthe elements difficult in the highest degree. The 
plaintif in framing his statement of claim, should 
ses out the circumstances of the collision, so far as 
they are known to him with clearness and accuracy 
toenable his adversary to know the case hehas to 
meet; he should also state in specific terms the par- 
ticular actsof negligence which according to him 
caused the collision.” 

Hence hecannot beallowed to improve 
upon his case on something that has 
sprung up in the evidence of the defendant 
for this might work a great hardship 
toa defendant who had properly directed 
his evidence to the case as mentioned in the 
pleadings as observed by their Lordships 
in Raymond Lincoln v. Mrs. Alice 
Poupinel De Vaienee (7) : 

“For the burden of proof being upon the pleintiff 
if he is tnsuccessful in proving the case which 
both in averment and in evidence he sets out to 
make, he must inevitably fail; moreover, the plain- 
til isnot cntitled to throw over the case of negli- 
gence which Lel.as alleged and spoken to in evi- 
denc2 and then ask the appellate Court to find 
negligence established on a quite different specie 
facii. To permit this might work grave injustice 
to adefendant who had properly directed his evi- 
dence to the case which hehad been told he had to 
meet, (Not verbatim.)” 

Therefore, giving my very best consi- 
deration to the argumenis advanced at the 
Bar and the evidence cn record in their 
true aspect, I hold that the plaintiff has 
failed to prove negligence, as set out in the 
plaint againstthe defendant and his suit 
should be dismissed with costs. In view of 
this finding, itis unnecessary to decide the 
other issues, vize, that of damages. (After 
giving the issues and the findings therecn, 
the judgment concluded.) As I have dis- 
missed the suit with costs the plaintiff to 
pay the court-fee stamps. 

N Suit dismissed. 

(77A I R1932 P O 95; 136 Ind. Cas. 451! Ind. 


pee P.C, 115; 683M L J 275; 36 L W 434 
-C) 


= NAGPUR HIGH COURT 
Civil Revision Application No, 91 cf 1936 
October 12, 1936 
POLLOCK, J. 
SHARDA PRASAD— APPLICANT 
Versus 

NOMANBHAILI AND anotarr—Oprositr PARTY 

Partnership—Parties agreeing to form partnership 
~-Draft agreement signed—One of them refusing 
to sign formal stamped agreement—Suit by other for 
refund of money advanced—Partnership, when 
formed—Jurisdictton of Small Cause Court—Pro- 
vyincial Small Cause Courts Act (IX of 1887), s. 25, 
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Sch, I, Art. 29—Small Cause Court holding that it 
has no jurisdiction—Revision, whether competent. 

On May 16, 1934, the parties signed documents 
embodying the terms of a draft agreement. These 
agreements were incomplete and there were two 
blanks inthe documents, One was regarding the date 
when the partnership was to come into force. It was 
admitted that it was tha common intention of the 
parties that a formal stamped agreement should 
be executed and on May 27, the plaintiff bought a 
stamp paper for this purpose, but the defendants 
yefused ever to execute a formal deed of partner- 
ship. The plaintiff who had advancad certain sums 
of money to the defendants sued to racover them. 
The Small Cause Court held that the plaintiff and 
defendants were partners and that its jurisdiction 
was barred by Art. 29 of the Provincial Small Cause 
Court Act: 

Held, that if if was really, intenled, as the 
defendants alloged, that th: partnership should 
start on the day on which that documznt was 
executed, it was quite incomprehensible that the 
date should have been left deliberately blank in 
one of the clauses; 

Held, also that where the cardinal points are 
definitely agreed upon, the mere fact that reference 
has been made to a more formal agreement w)l! 
not prevent that Court from considering the agree- 
ment arrived at by the letters as concluded: hut 
here one cardinal point was never agread Upon 
and thai was when the partnership was to come int) 
force, Cunsequeatly it must be held that the parties 
were not partners, and that the jiuisliction of the 
Small Cause Court, was not barred; Currimbhey 
& Co, Lid.v. L. A. Greet {1', relied on. 

Held, further that so far asthe Small Cause Court 
was concerned, the case had been finally decided by 
it, and consequently the High Court could interfere 
in revision. Chandrabhaga Bai v. Pakaram (2 
relied on. 

©. Rev. App. of the order of the Court of 
the Small Causes, Nagpur, dated Decem- 
ber 20, 1935, in O. S. No. 2284 of 1934, 

Mr. R. S. Dabir, for the Applicant. 

Mr. J. R. Mudholkar, fer the Opposile 
Party. 

_Order.— On May 16, 1934, the parties 
signed documents of whith one is the 
counterpart of the cther, embodying the 
terms of a draftagreement. These agree- 
ments were incomplete and there were two 
blanks in the documents. It is admitted 
that it was the common intention of the 
parties that a formal stamped agreement 
should be executed and on May 27 the 
plaintiff bought a stamp paper for this 
purpose, but for some reason or other the 
defendants refused ever to execute a formal 
deed of partnership. ‘The plaintiff advanced 
certain sums of money to the defendants 
and is now suing to recover these sums. 
The Small Cause Court has held that the 
plaintiff and defendants were partners and 
that its jurisdiction is barred by Art. 29, 
of the Provincial Small Cause Court Act. 
That depends on whether a partnership 
was created on May 16, 1934, ag the 


defendants alleged. That means did the 
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parties intend to become partners on that 
day or did they intend to become partners 
on the day when the formal agreement 
was executed. As I have said, there were 
two blanks in the documents executed on 
May 16. One of the terms of the agree- 
ment was thatthe partnership would last 
for three years, and the last term was 
that the partnership would come into force 
on a date that was left blank. If it was 
really intended, as the defendants alleged, 
that the partnership should start on the 
day on which that document was executed, 
it seems to me quite incomprehensible that 
the date should have been left deliberately 
blank in one of the clauses. 

It has been contended on behalf of the 
defendants that several acts were done on 
behalf of the partnership and that, there- 
fore, it must be presumed that there was 
in fact a partnership. Money was no doubt 
advanced forthe purchase of partnership 
material, but most of it was advanced on 
or befors May 16, when the partnership 
is said to have come into effect. The 
piaintiff took a house on rent in expectation 
thal a parlnership wou'd be required for 
the partnership,. butils rent was paid on 
Muy 15. Tke parties no doubt performed 
several aclions in the expectation that a 
pirtnership would be created, but there 
appears tome to be no ground whatever 
for holding that a partnership in actual 
fact was created. In Currimbhoy & Co. 
Lid, v. L. A. Creet (1), it was laid down 
that where the cardinal points are definitely 
agreed upon, the mere fact that reference 
has been made to a more formal agree- 
ment will not prevent that Court from 
considering the agreement arrived at by 
the letters as concluded; but here one 
cardinal point was never agreed upon, 
and that was when the partnership was to 
come into force. I hold that the parties 
are not partners, and that the jurisdiction 
of the Small Cause Court, is not barred, 

[It was contended that in any event 
there should be no interference in revision 
on this point as no case has been decided. 
So far as the Small Cause Court is con- 
cerned, the case has been finally decided 
by it, and Chandrabhaga Bai v. Bakaram 
(2), is authority for the view that there is 
power to interfere in revision in such cases. 

The application for revision is, therefore, 
allowed with costs. Oounsel’s fee Rs. 25. 
Application allowed. 


D. 
(i) 57 Oal. 170; 123 Ind. Cas. 250; 50 GL 
J 208; AIR 1930 Oal. 113; Ind. Rul. (1930) Cal, 


282. 
(2) AIR 1925 Nag. 276; 92 Ind. Cas, 735, 
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NAGPUR HIGH COURT 
Oriminal Revision Application No. 367 
of 1936 j 
November ?7, 1936 
GRILLE, J. 
In re KISNI ano orHars—Accosep 

Criminal trial—Transfer—Case complete except 
for judgment—Transfer of such case on ground 
that Magistrate is overworked—Procedure held 


trregular—Appeal from acquittal, when can be 
entertatned, 

The action of the Magistrate in transferring the 
case which was completa except for judgment is 
extraordinary, and the action of the District Magis- 
trate in allowing the transfer is equally s3, and 
where the order is oral and recorded on order’ 
sheet, it is an irregularity, that should not occur 
in handling criminal cases, 

The transfer of a part-h®ard case should bo made 
only in circumstances of an exgeptional character, 
and to tiansfer a case which has been completely 
heard on the mere ground that the Magistrate is 
overworked is an occurrence which is un-heard of. 

Although the Oourt is competent to entertain an 
application to set aside an acquittal, it ig not the 
custom of the Court te do 8) on a consideration 
of the evidence at the instance of private individuals 
except in extreme cases., It is open tothe upplicant, 
should he so desire, to move th: Local Govern- 
ment to appeal against the cequittal cn the 


facts, 

Cr. Rev. App, of the order of the Court 
of the Additional Sess:ons Judge, Wardha, 
dated August 21, 1936, in Uriminal Revision 
No. 13 of 1936 contirming the order of the 
Court of the Subordinate Judge and Magis- 
trate, First Class, Wardha, dated April 30, 
1936, in Criminal Case No. 10 of 1936, 


Order.—This is an application against 
an order of the Additional Sessions Judge, 
Wardha, refusing to report a case to this 
Court. The circumstances of the case are 
fortunately unusual. The application is 
by a complainant who brought a case 
under s. 420 of the Indian Penal Code, 
against three persons. After the Sub- 
Divisional Magistrate, Arvi, had heard the 
whole case and nothing remained except 
the juagment, he recorded the following 
order on the order-sheet of April 15, 1936 :— 

“Tam too heavily worked and would like to 
transfer the case to another Court as the accused 
have no objection and pray that the Court to whom 
the case is sent may not insist on a de novo trial 
as the accused themselves do not want a de novo 
trial. The case is transferred to the Court of 
Mr, Tiwari, Sub-Judge, and N. F. C., Wardha, T 
have obtained D. M.'s orders for the transfer of this 
case. Accused and complainant to appear befora 
him to-day to take a date for arguments,” 

The parties duly appeared before Mr. 
Tiwari on that date, a date was fixed for 
hearing arguments, and j udgment was 
delivered on April 30, 1936, after the trial 
had lasted for a year. The judgment acquit- 
ted the accused and it was held that the 
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matter was one for a Civil Court to decide 
and the applicant urged before the Sessions 
Judge in revision that the judgment was 
without jurisdiction, as the Sub-Divisional 
Magistrate should not have transferred the 
case ata stage when nothing remained to 
be done but to deliver judgment. The 
Additional Sessions Judge held that, 
although a transfer of a part-heard case was 
undesirable, it was not irregular, and that 
even if it were irregular, the irregularity 
could be condoned under s. 537 of the 
Criminal Procedure Code, and that con- 
Sequently there wes no reason to report 
the case to the High Court which does 
not ordinarily interfere with a finding of 
acquittal at tke instance of a private 
person. ° | 

The action of the Sub-Divisional Magis- 
trate in transferring the case which .was 
complete except for judgment is extraord- 
inary, and the action of the District Magis- 
trate in allowing the transfer is equally 
incomprehensible. I weuld here note that 
I have been unable to find anywhere in 
the record the order of the District Magis- 
irate transferring the case from the Court 
of the Sub-Divisional Megistrate, Arvi, and 
it would appear that the orders were obtain- 
ed orally-an irregularity that should certain- 
ly not occur in the handling of criminal 
cases. Jt is recognized that the transfer 
of a part-heard case should be made only 
in circumstances of an exceptional char- 
acter, and to transfer a case which has 
been completely heard on the mere ground 
that the Magisirate is overworked is an 
occurrence which I have fortunately not 
yet experienced. I am asked to set aside 
the order of acquittal and to direct that 
judgment shall be delivered by the Magis- 
trate who heard the evidence. When the 
application was made tothe Sessions Court, 
the Magistrate was still in the District, 
but he has now been transferred to another 
District and is engaged on non-magisterial 
work. Consequently the proposal, even if 
it were acceptable, is impracticable; and 
a judgment by the present Sub-Divisional 
Magistrate, Arvi, the successor-in-office of 
Mr. Chaudhary, the late Sub-Divisional 
Magistrate, would bein principle as objec- 
tionable as the present judgment. 

Although the facts reveal an entire mis- 
comprehension of their magisterial duties 
by the Sub-Divisional Magistrate, Arvi, 
and by the District Magistrate, Wardha, 
1 nevertheless see no reason for interference 
in this case, The accused persons did 
not demand a de novo trial which under 
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s. 350 of the Criminal Procedure Code they 
were entitled to claim. The complainant 
was not entitled to claim de novo trial, and 
the real reason for making the application 
to the Sessions Court and in this Court 
is that the applicant desires an appeal 
against the acquiltal on the facts of the 
case. I do not consider that the rder of 
acquittal should be set aside and a re trial 
directed, when the accused have already 
been subjected toa trial which lasted for 
more than a year. I do not propose to 
discuss whether the judgment which was 
delivered by Mr. Tiwari is a perverse judg- 
ment or no. Although this Court is com- 
petent to entertain an application to set 
aside an acquittal, it is not the custom of 
the Court to do so on a consideration of 
the evidence at the instance of private 
individuals except in extreme cases. It 
is open to the applicant, should he so 
desire, to move tre Local Government to 
appeal against the acquittal on the facts. 
The application is dismissed. 
D. Application dismissed. 


th stalls 


MADRAS HIGH COURT 
Criminal Revision Case No. 333 of 1936 
Criminal Revision Petition No. 307 
of 1936 
December 2, 1936 
PANDRANG Row, J. 

In re MARUTHAPALLI GOUNDAR — 
AcCUSED—PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 107— 
Object of—Information that person was committing 
acts involving breach of peace in the past~Whe- 
ther in itself justifies order under s. 107. | 

The object of s. 107, Criminal Procedure Code, is 
to guard against apprehended breaches of the peace 
or wrongful acts which might probably lead to 
breach of the peace, Where information laid against 
a person is to the effect that he was committing 
various acts involving breach of peace in the past, 
an order directing him to furnish security for keep- 
ing the peace is not justified, Queen-Empress v, 
Kadir Khan (1), followed. 

[Case-law referred to]. 

Cr. Rev..P. under ss. 435 and 439, Criminal 
Procedure Code, 1898, praying the High 
Court to revise the judgment of the Court 
of Session, Madura Division, in O. A. No, 4 
of 1936 (M. C. No. 18 of 1935 Joint Magis- 
trate Dindigul). 

Messrs. A. Narasimha Ayyar and M. 
Rajagop :lachari, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Judgment.—The petitioner in this case 
is the village Munsif of Kallanai and he 
was ordered by the Joint Magistrate 
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Dindigul, to furnish security for keeping 
the peace for one year by executing a 
bond for Rs. 2,000, with two sureties each 
for alike sum. That order was confirmed 
in appeal by the Sessions Judge of Madura. 
So far asthe evidence in the case goes 
the finding of the Magisirate have not 
been seriously attacked in the course of 
the hearing of this petition but it has 
been contended that the preliminary order 
itself was without jurisdiction and that this 
is not really a case to which the provisions 
of s. 107, Criminal Procedure Code, apply. 
The preliminary order which was passed 
on the March 29, 1935, gives details of the 
information received by the Magistrate 
and in substance runs as follows :— 
“Whereas from information laid before me it 
appears to me that you have been committing and 
will continue to commit breaches of peace and 
wrongful acts likely to lead to breaches of the 
peace or disturbance of public tranquility unless 


you are restrained from doing so, you are hereby 
directed to show cause ete.” 


It will thus be found that the pre- 
liminary order does not mention that the 
counter-petitioner was bkely to commit any 
particular or definite wrongful act or breach 
of the peace. It is a general chargc that 
he has been committing such acts and 
breaches of the peace and will con- 
tinue to do s0, a charge akin to the 
charge in proceedings for taking security 
for good behaviour. Ib does not appear 
that there was any information before the 
Magistrate to show that the counter-peti- 
tioner was likely to commit any particular 
breach of the peace or that he was likely to 
commit any particular wrongful act which 
was likely to lead to a breach of the peace. 
The information was entirely confined to 
the past acts of the ccounter-petitioner and 
there was nothing to show that he was 
contemplating doing anything in particular 
which would involve a breach of the peace. 
The object of s.107 is to guard against 
apprehended breaches of the peace or 
wrongful acts which might probably lead 
io a breach of the peace. The view taken 
of this section so early as 1876 by this 
High Court is to be found in Queen-Emprees 
v Kadir Khan (1), there the Magistrate 
called upon certain peisons to show cause 
why they should not be bound over to 
keep the peace lLecause ccemplaints had 
been made egainst them that they were 
ecnstanily creating disturbance in certain 
bazars, and they were required to enter 
into bonds for keeping the peace. The 
High Court expressed the opinion that the 

(1) 2 Weir 49, 
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act of which information is given and j' 
respect of which security is required mus 


be an act which is shown to be in cornu 


templation at tke time of th 
information given and not merely one ; 
repetition of which may be expected o 
apprehended from past misconduct of thi 
kind without anything further. This ruling 
is directly applicable to the present case 
and no subsequent case in which it was 
departed from or modified has been brough! 
tomy notice by the learned Public Pro 
secubor. On the other hand from tht 
decisions quoted on the side of the peti 
tioner, viz. Peere Alt v. Emperor, 
Cr. L. J. 453 (2), Sheikh Jinnat Chowdurimg 
v. Sheik Hussain (3), and Shadi Lal v. 
Emperor (4), it would appear that so far 
as proceedings under s. 107, Criminal Pro- 
cedure Oode are concerned, information 
regarding past acts alone would not be 
enough to justify an order requiring a 
person to show cause why ke should not 
be cirected to furnish security for keeping 
the peace and that something more is 
necessary, tiz» the likelihood of the commis- 
sion in the near future of a particular 
breach of the peace or a wrengful act 
likely to lead to a breach of the peace. 
In this case there was noinformation before 
the Magistrate and no evidence before 
him to show that the counter-petitioner 
was about to do any such thing in future. 
Both the Magistrate and the Sessions Judge 
have proceeded on the basis that if a 
man has been doing various acts involving 
a breach of the peace in the past that by 
itself is sufficient to justify an order direc- 
ting the man to furnish security for keep- 
ing the peace. The preliminary order itself 
is one which cannot be justified in view 
of the provisions of s. 107, Criminal Pro- 
cedure Code, and the order directing the 
petitioner in the High Court to furnish 
security for keeping the peace must, there- 
fore, be regarded as having been passed 
without jurisdiction. The order is accord- 
ingly annulled and the bond executed by 
ihe petitioner will also be annulled. 
AN. Order accordingly. 


(2) 21 Cr. LJ 453; 56 Ind. Cas. 437. 

(397 O W N 32. 

(4) 12 L 457; 134 Ind. Cas, 585; AI R 1931 Lah. 191; 
oe oad Cas. 311; 32 Cr. L J 1207; Ind. Rul. (1931) 

ah, ; 
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_ NAGPUR HIGH COURT 
Civil Revision Application No. 88 of 1936 
4 October 12, 1936 
PoLLOOK, J. 
Tan Frr™m or HAJI DADA KACHHI 
— APPLIOANT 
VETSUS 
PANNALAL AND ANOTHER— RESPONDENTS 
_ C. P. Debt Conciliation Act (II of 1933 as amended 
am 1935), s. 21—Scopeof—Sale in execution—Pur- 
chase by decree-holder and sale price set-off—Sub- 
sequent proceedings for confirmation—Whether amount 
to proceedings in execution—Court, if prevented 
from confirming sale. 
After an execution sale has been held and the 
sale price has been set-off against the judgment 


debt or deposited in Court, subsequent proceedings - 


for confirming the sale sre proceedings between the 
judgment-debtor and the auction-purchaser, just as 
are proceedings fêr the delivery of possession to 
the auction-purchaser. In these proceedings the 
decree-holder plays no part, and these proceedings 
do not amount to executing a decree so as to fall 
Within the ambit of the proviso to s. 21, O.P. 
Debt Conciliation Act. The property has been sold 
in execution of the decree, and the title of the 
auction-purchaser vests in him from the date of sale, 
subject to confirmation, which is inevitable in the 
absence of any objection. Thesale price has either 
been set-off against the judgment-debt or is held 
by the Gourt on behalf of the decree-holder. The 
proceedings thereafter cannot be called execution 
of the decree, and there is nothing in the proviso 
to s., 21 as amended, to prevent the Court from 


confirming the sale, 

C. R, App. of the order of the 
Court of the District Judge, Chhindwara, 
dated December 10, 1935, in C. A, No. 28-B 


of 1935. ‘ 


Mr. R. X. Padhaye, for the Applicant. 

Messrs. G. D. Dhawale and P. K. Salwe, 
for the Opposite Party. 

Order.—In March 1934 certain immov- 
able property was sold in execution of a 
simple money decree, The decree-holder 
was the auction-purchaser, and he had 
permission to set off the sale price against 
the judgment-debt. The judgment-debtor 
raised various objections to the sale and 
after these had been dismissed, he applied 
to the Debt Conciliation Board to effect a 
settlement between him and his creditors. 
< On January 4, 1935, the Board issued a 
certificate under s. 21 of the Debt Con: 
ciliation Act suspending proceedings in 
execution. On May 28, 1935, the Board 
recorded an agreement between the judg- 
ment-debtor and most of his creditors and 
issued a certificate under s. 15 (1) of the 
Act in respect of the debt due to the 
decree-holder. The executing Court refused 
to confirm the sale because, according to 
the certificate under s, 15, the execution 
of the decree had been stayed for 7 years 
which was the period fixed in the agrêsm sah 
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for the re-payment of the debts of ihose 
creditors who had come to terms with 
the judgment-debtor. The question is 
whether the executing Court had power to 
confirm the sale after the issue of the 
certificate under s. 15. 

Sub-section (3) of s. 15, which deals 
with the stay of execution of decrees, 
does not apply because there has been 
no suing after the registration of an agree- 
ment nor was the debt in question incurred 
subsequent to such egreement. Under 
s. 21, as it was originally enacted, the 
suspension lasted until the application had 
been dismissed by the Board or an agree- 
ment registered had ceased to subsist. 
Under s. 21, as it was amended in April 
1935, the suspension lasts until the Board 
has dispesed of the application, and there 
is a proviso that no decree for the re- 
covery of an unsecured debt in respect 
of which a certificate has been granted 
under s. 15 (1) shall be executed until 
all amounts recorded as payable under 
an agreement registered under sub-s. (2) 
of s. 12 have been paid or such agreement 
has ceased to exist. As the amendment 
of s. 21 took effect before the certificate 
under s. 15 was made, I think that the 
amended section must apply. The question 
then is whether a decree is being executed 
by the confirmation of a sale. Under 
O. XXI, r. 92, an auction-purchaser has an 
absolute right to have the sale confirmed 
in the absence of any objection wnder rr. 
89, 90 or 91 or subject to the provisions 
ofr. 92 (1), as was held by the Judicial 
Committee in Seth Nanhelal v. Umrao Singh 
(1), and if the sale is confirmed, then 
under s. 65, Civil Procedure Code, the 
auction-purchaser’s title dates back to the 
date of sale. If a sale has to remain 
unconfirmed for 7 years,as in this case, 
the position would be peculiar in that at 
the end of 7 years the auction-purchaser, 
if he wished, would apparently have an 
absolute right to have the sale confirmed 
and his title would vest in him from 7 
years previously. It is true that in this 
case ihe decrec holder is himself the 
auction-purchaser, but that makes no 
difference in principle. I find it difficult 
to believe that the legislature ever intend- 
ed that a sale should remain in the state 
of suspended animation for many years. 
After the sale has been held and the sale 


(1) 27 Nag. LR 95; 1£0 Ind, Cas. 686; 14 NL J 
28: 53 CLJ 187; AIR1931 PC 33; 350 WN 38); 
60 M LJ 423; 33 TL W 449; (1981) ALJ 257; (1931) 
M WN 281;8 O WN685; Ind, Rul. (1981) P,O 94; 
93 Bom, L R 450 (P 0), 
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price has been set-off against the judg- 
ment-debt or deposited in Court, subse- 
quent proceedings for confirming the sale 
are proceedings between the judgment- 
debtor and the auction-purchaser, just as 
are proceedings forthe delivery of posses- 
sion to the auction-purchaser. In these 
proceedings the decree-holder plays no part, 
and in my opinion those proceedings do 
not amount to executing a decree so as to 
fall within the ambit of the proviso to 
s. 21. The property has been sold in 
execution of the decree, and the title of 
the auction-purchaser vests in him from 
the date of sale, subject to confirmation, 
which is inevitable in the absence of any 
objection. The sale price has either been 
set-off against the judgment-debt or is held 
by the Court on behalf of the decree- 
holder: The proceedings thereafter cannot, 
I think, be called execution of the decree, 
and my decision, therefore, is that there 
18 nothing in the proviso to e. 2], as 
amended, to prevent the Court frcm con- 
firming the sale. 

. Theapplication for revision will, therefore, 
be allowed with costs. Ccunsel's fee in this 
Court Rs. 20. 


N. Revision allowed. 





= . MADRAS HIGH COURT 

Criminal Revision Cases Nos. 345 to 349 
| and 351 to 355 of 1936 
(Criminal Revision Petitions Nos. 318 to 322 

and 324 to 328 of 1936) 
December 11, 1936 
PANDRANG Row, J. 
In re N. V. L. NARASIMHA RAO 
AND OTHERS-~-ACOUSED— PETITIONERS 

Companies Act (VII of 1913), ss. 18], 134— 
S. 134, scope of-—Charge in respect of same years 
against same persons— Legality of—Director— W he- 
ther liable for acts taking place before he became 
director. 

In respect of the same years the same persons 
cannot be chas ged with offences punishable both under 
ss. 131 and 134, Ccmpanies Act, because a. 134, clearly 
contemplates the sending of a copy of the balance 
sheet only alter it has been placed or laid before the 
company at a general meeting under s, 1831. Where 
there hus been no such placing of the balance sheet 
before the cumpany at u general meeting, the offence 
under s. 134 cannot pcssibly have been ecummitted. 

Persons cannot be held liable in respect of the 
default made in preparing a balauce-sheet or plac- 
ing it before a generel meeting cf the company 
which tcok place long before they ever became 
directors or cfficers of the ccmpany, and indeed 
before they wele even share-holders, Tota Ram y. 
Emperor (1), distinguished. E 

Cr. Rev. F. under se. 435 and 459 cf the 

,Ccce of Criminal Procedure, 1828, praying 
the High Court to revise the judgmenis 
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of the Court of the Sub-Divisional Magis- 
trate of Guntur, dated April 20, 1986, in 
C. O. Nos. 147, 146, 145, 144, 143, 142, 141, 
140, 139 and 138 of 1936, respectively. 


Messrs. B Jagannadha Das and Jd. 
Krishnamurthi, for the: Petitioners. 
Mr. K. Venktaraghavachari, for the 


Public Prosecutor, on behalf of the Crown. 

Order.—These revision petitions arise 
out of ten connected cases tried by the 
Sub-Divisional Magistrate of Guntur in 
respect of offences punishable under ss. 131 
(4) and 134 (4) of the Indian Companies Act 
of 1913. Cases Nos. 345 to 349 are in. 
respect of offences punishable under s. 184 
and the others are in*respect of offences 
punishable under s. 131, and they relate 
to the five years 1921 to 1925. Section 134 
relates tothe non-sending of a copy of the 
balance sheet after it had been laid before 
à general meeting of the ccmpany. 
Section 131 relates to the auditing of the 
balance skeet of the accounts cf tke 
company and placing the same before a 
general meeting of the company. It is 
obvicus to my mind that in respect cf 
the same years the same persens cannot 
be charged with offences punishable both 
under ss. 131 and 134 because s. 134 
clearly contemplates the senaing of a copy 
of the balance sheet only after it has 
been placed or laid before the company 
at a general meeting, and where, as in 
this case as is seen from the prcsecutions 
under s. 131, there was no such placing 
of the balance sheet before the company 
at a general meeting the offence under 
s. 134 cannot possibly have been committed. 
I am, therefore, of opinion that the con- 
victions under s. 134 (4) of the Indian 
Companies Act in these cases, that is to 
say, the convictions concerned in Criminal 
Revision Cases Nas. 345 to 349 are wrong 
and must be set aside. The convictions 
and sentences in these cases are accord- 
ingly set aside, and the petitioners in 
these cases are acquitted of the offences 
charged against them in these cases and 
the fines, if any, paid by them must be 
refunded. 

As regards the other set of cases under 
s, 131 of the Act, I am of opinion that so far 
asthe petitioners Ncs. 2 and 3 are con- 
cerned, they cannot be held liable in respect 
of the default madein preparing a balance 
sheet or placing it before a general meeting 
of the company which tock place long 
before they ever kecame directors or officers 
of the ccmpany, and indeed before they 
were even share-holders. The view to the 
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contrary entertained by the learned Magis- 
trate is really not supported by the 
decision to which he referred, namely, Tota 
Jam v. Emperor, 34 Ind. Cas. 962 (1), which 
relates to a continuing offence. The con- 
victions and sentences so far as the peti- 
tioners Nos. 2 and 3 are concerned, must, 
therefore, be set aside and the fines, if any 
paid by them, must be refunded. So far 
as the convictions of the lst petitioner in 
these five cases Nos. 351 to 355 are concern- 
ed they appear to be right and the sentences 
do not appear to be unduly severe. So 
far as, therefore, he is concerned, these 
five revision petitions are dismissed. 
AN. Petitions dismissed. 


(1) 34 Ind. Cas. 962; 14 PR 1916 Or;17Cr.L J 
i 242; 33 P W R 1916 Cr 





CALCUTTA HIGH COURT. 
Criminal Revision No. 968 of 1936 
December 8, 1936 
CUNLIFFE AND HENDERSON, Jd. 
HARI PADA MOITRA—Accusgp 

—PETI TIONER 
VETSUS 
EMPEROR- Opposits PARTY 

Provincial Insolvency Act (V of 1920), s. 69~— 
Petitioner having deposit in bank withdrawing 
part and vre-depositing in wife's name—Suit by 
wife jor money anl settlement decree — Nothing 
further known of amount-—Insolvency petition by 
petittoner—Abore amount not shown in schedule— 
Convistion under s. 63, legality of. 

The petitioner had at one time Rs. 7,500 in a bank. 
He withdrew Rs. 4,000 of this deposit and mada 
a re-deposit in the name of hie wife. He then 
~ Went on operating on the account. Subsequently the 
wife brought a suitagainst the bank for the return 
of Rs, 4,030. This was the subject ofa settlement 
decree but nothing furtber was known of it. The 
petitioner filed an insolvency petition and when 
he filed his schedule, it was said that he concealed 
his interest which was a benami interest in the 
four thousand rupees in the hands of the bank. 
He was convicted under s. 69, Provincial Insolvency 
Act: 

Held, that the facts did not disclose a criminal 
intention beyond per-adventure, although in all pos- 
sibility a Judge in insolvency would be perfectly 
justified in refusing him his discharge unless a 
better disclosure is made, It was impossible to say 
that the petitioner had concealed property which 
atthe time of the filing of the schedule was not 
his property at all in the absence of a decision by 
a competent Court. 

Mr. Satindra, Nath Mukerji, for the Peti- 
tioner. 

Mr. D. N. Bhattacharjee, for the Crown. 

Cunliffe, J.—The petitioner here was 
convicted under s. 69, Provincial Insolvency 
Act, for concealing some of his assets in 
the schedute filed in his insolvency. He 
was sentenced to three months’ rigorous 
“jmprisonment and the conviction and sen- 
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tence were upheld by the learned Sessions 
Judge who heard the appeal in the lower 
Court. | 

The history of this mans commercial 
business is rather curious. Apparently he 
was in the habit of making deposits with a 
local bank known as the Berhampore Bank, 
one of whose directors was a person who 
did a loan business under the appellation 
of Berhampore Bank. Atone time he had 
Rs. 7,500 in the bank and that was some 
twelve years ago. He, to suit his own 
purposes, withdrew a part of this deposit 
and madea re-deposit in the name of his 
wife. She was called Usha Bala Debi. 
He then went on operating on the account. 
For example, we find him negotiating a 
loan with the bank of Rs. 2,000 and mak- 
ing a reference to this sum of money 
which stood in his wife’s name. I have no 
doubt whatever that the reason why he 
made that reference was that he was call- 
ing the bank’s attention in some rough 
way to the fact that they were holding 
money belonging to himor his family out- 
side the loan. At the same time, I do not 
believe that he was putting forward this 
Rs. 4,009 as an absolute security for his 
loan or giving the bank a lien. Subse- 
quently the wife brought a civil suit 
against the Bagchi Babus for the return 
of Rs. 4,000. It is not quite clear to me 
why that action was not brought against 
the bank, but apparently she brought it 
against the Bagchi Babus and the defend- 
ants to that suit compromised if. [t was 
the subject of a settlement decree and that 
is the last we know of it. What happened 
to the money, if it reached the wife, is un- 
known to us. Tae facts were certainly 
not found in the lowest Court. 

Tnen comes the insolvency of the pre- 
sent petitioner and when he filed his 
schedule, itis said that he concealed his 
interest which was a benami interest in the 
four thousand rupeesin the hands of the 
bank. It seems to me that it is nowhere 
found and it is by no means certain that 
the four thousand rupees are in existence 
atall now, and unless it is a real item of 
assets of the insolvent, it seems to me he 
cannot properly be convicted and sentenc- 
ed for concealing it. 19 months had elaps- 
ed between the tiling of the insolvency 
petition and the consent decree obtained 
by the wife concerning the four thousand 
rupees. The learned Magistrate and the 
learned Sessions Judge seem to me to 
have misappreciated the true position. 
For example, we find the lower Appellate 
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Court using these words: 

“The transaction (that is the four thousand 
rupees deposit) admits of only one reasonable inter- 
pretation and that is that the amount of Rs. 4,000 
lying with the Bagchis in the name of Usha Bala 
was money belonging io her husband, the present 
appellant.” 

It seems to beg the question that the 
money was no longer either inthe hands 
of the bank orin the handsof the Bagchi 
Babus. I should think it quite likely that 
the present pelitioner was not completely 
straightforward over his assets, and if this 
four thousand rupees exist either in part or 
in a converted form he probably has some 
interest in it and in all possibility a Judge 
in insolvency would be perfectly justified 
in refusing him his discharge unless a 
better discloure is made. Butit is another 
thing to convict a man on a criminal 
charge when the facts do not disclose cri- 
minal intention beyond per-adventure. 
The Rule accordingly is made absolute and 
the conviction and sentence passed upon 
the petilioner are setaside. The petitioner, 
whois on bail, is discharged from his bail 
bond. 

Henderson, J.—I agree and only desire 
to point out how futile and misconceived 
these proceedings were. J do not suppose 
that s. 69, Provincial Insolvency Act, was 
ever intended to apply to questions of this 
kind. As my learned brother has pointed 
out, the asset which the petitioner was 
supposed to have omitted from the schedule 
had eased to exist at the time when the 
petition for insolvency was filed. Now whe- 
ther he madeany reference to the matter 
in the schedule or not and whether he is 
convicted or acquitted in these proceed- 
ings, the Receiver most certainly will not 
be able to take out the proceedings in 
execution of the decree which has been 
obtained by the petitioner's wife. Itis only 
after proper proceedings have been taken 
by the learned Judge under the provisions 
of s. 4, to determine ihe question once and 
for all, that this property could be brought 
into the petitioner's assets at all. It seems 
to me to be impossible to say that the pe- 
titioner had concealed property which at 
the time of the filing of the schedule was 
not his property at allin the absence of a 
decision by a competent Court. 

Ne Conviction set aside. 
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MADRAS HIGH COURT 

Criminal Revision Case No. 772 of 1936 

Criminal Revision Petition No. 721 of 1936 

February 11, 1937 
Kine, J. 
In re ENDAPALLE ELLA REDDI— 
AcCOUSED—PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 209— 
Committing Magistrates, duty of—Discharge—Ho- 
dence necessary for—Magistrate, if precluded from 
finding that prosecution case is false. 

The Committing Magistrate is bound to weigh the 
evidence of the witnesses who appear before him, 
If he does not, his proceedings are farcical and 
cross-examination or the examination of wit- 
nesses might as well be forbidden. He should not 
of course require in cases triable exclusively by the 
Court of Session, the eral high standard of proof 
for the prosecution which he would require in cases 
which he can himself finally edispose of. If there 
merely exists in his mind a reasonable doubt as to 
the truth or otherwise of the evidence before him, 
he should commit the accused for trial and leave 
the Sessions Court to appreciate the evidence for 
itself. But this is not to say that he is precluded 
from finding that the prosecution case is false. If 
that isthe only conclusion to which tke evidence 
leads him, he would be failing in his manifest duty 
if he did not record hig finding and discharge the 
accused. It is an important part of the duty of 
Committing Courts to prevent false cases and 
frivolous cases from occupying the time of the Court 
of Session both in the interests of the accused him- 
self and in the interests of the Court of Session. 

Or, R. P. under ss. 435 and 439, Criminal 
Precedure Code, 1898 praying the High Court . 
to revise the judgment of the Court of 
the District Magistrate of Chittoor in 
Criminal Revision Petition No. 39 of 1936 
presented against the judgment of the Court 
of the Sub-Magistrate of Piler in P. R. 


No. 3 of 1936. 


Messrs. V. L. Ethivaj and G. K. Damodara 
Rao, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—This revision petition arises out 
of the order of the District Magistrate of 
Chittoor setting aside an order of discharge 
passed by the Sub-Magistrate of Piler in 
a case unders. 307, Indian Penal Code 
(attempt to murder). 

It appears that the case was first reported 
by the village Magistrate to ihe Police 
and was found by the Police to be false. 
Subsequently at the instance of the come 
plainant himself who was injured, the 
preliminary enquiry went on. The story 
for the prosecution was that the accused 
shot at the complainant from a distance 
of 15 or 16 yards with a  breach-loading 
gun and injured him in the left thigh. 
The defence was that P.W. No 1 had 
attempted to kill himself with his uncle's 
gun | which was a muzzle loader and in 
doing so, bungled and injured himself in 
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he thigh instead of in any vital part of 

e body. Presecution Witness No. 8 the 
rillage Magistrate taking advantage of this 
“ircumstance foisted a false case against 
he accused. 

The Sub-Magistrate of Piler took the 
svhole of the evidence both for the pro- 
ecution and for the.defence, wrote a long 

nd considered judgment in which he 
pointed out that in his opinion the eye 
witness P. W. No.2 and the other import- 
ant prosecution witnesses who say that 
they saw the accused at the scene of 
fence were not present there; that the 
atten Magistrate had taken a very un- 
sual interest in the case and though at 
irst he denied having done so, when 
questioned ahout*it in cross-examination, 
as afterwards compelled to admit it; that 
ppeood was found at the spot where P. W. 

o. 1 is stated by the defence to have 

manttempted to commit suicide; and that the 
nature of the wound and the position of 
he wound are inconsistent with the case 
for the prosecution, that the shot was fired 
from a distance of 15 or 16 yeards in 
front of P. W. No.1. On these conclusions, 

=the Sub-Magistrate found that the case 
was utterly false and accordingly discharg- 

med the accused under s. 209, Criminal 
Procedure Code. The complainant there- 
upon moved the learned District Magis- 
trate in revision and the learned District 
Magistrate set aside the order of discharge 

Bin a very brief order which reads as fol- 
ows :— 

“On perusing the records and hearing the parties I 
find thatthe order of the Stationary Sub-Magistrate 

«cannot be allowed to stand, on the face of the medical 
evidence against the theory of the self-infliction of 
he injury. The Subordinate Magistrate should not 
ave weighed the evidence of the medical witness 

3 the preliminary enquiry as he did; that should 

ve been left to the Court of Sessions.” 

It must be pointed out that this is a 
“very unsatisfactory order. The learned 
BOistrict Magistrate should at least in set- 
Ming aside an order of this kind passed by 
khe Sub-Magistrate after a lengthy con- 

sideration of the whole evidence, have 

Bindicated in some greater detail how the 

morder was wrong. It appears that the 

Mearned District Magistrate was of the 

“Opinion that the medical evidence con- 

eo proved the falsity of the defence. 
t is extraordinary to me how that con- 

«lusion could be reached by the learned 

District Magistrate for I find that the doctor 

Kn cross-examination says this: 

“I adhere to my opinion that the injury of 
E. W. No. 1, could not be self-inflicted one, Because 
the injury of P, W. No. 1 was not on hig head, 
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mouth and chest, I have expressed that it cannot 
be self-inflicted.” 


Now of course as matter of physical 
possibility, this opinion is absurd. A man 
can injure himself in any pari of the 
body which he can reach with his gun. 
The whole case for the defence was, that 
though P. W. No. 1, intended to kill him- 
self, he bungled his arrangements and 
accidentally shot himself in the leg. The 
learned District Magistrate does not attempt 
to discuss the finding that the Sub-Magis- 
trate came to that the condition of the 
wound is inconsistent with the prosecution 
case, and [ do not find in the evidence 
of the doctor himself any statement sup- 
porting the prosecution case that the injury 
could have been caused from a distance 
of 15 or 16 yards. On the contrary he 
says that the muzzle end of the gun 
might haye been at about 2 yards distance 
from the injury. Itis, therefore, impossi- 
ble to regard this case as one in which 
the medical evidence presents great difi- 
culties or proves that the prosecution case 
must be true on the ground that the 
defence case must be false. Indeed an- 
other portion of the doctor's evidence was 
brought to my attention at the hearing 
which isa strong indication in favour of 
the defenssa. The doctor says: “The pre- 
sence of burnt ragsina gun shot would 
will indicate that the gan used was an 
old fashioned muzzle loader.” As already 
mentioned it is the prosecution case that 
a breach loader was used and the defence 
ease thata muzzle loader was used. Apart, 
however, from these important passages in 
the medical evidence which are quite at 
variance with the case for the prosecution, 
I must point out that the learned District 
Magistrate was not justified in stating 
without any qualification that the Sub- 
Magistrate should not have weighed the 
evidence as he did. It is the clear duty 
of the Sub-Magistrate to weigh the evi- 
dence of the witnesses who appear before 
him. If he doesnot, his proceedings ure 
farcical and cross-examination or the exa- 
mination of defence witnesses might as 
well be forbidden. He should not, of 
course, require in casestriable exclusively 
by the Oourt of Sessions, the same high 
standard of proof for the prosecution which 
he would require in cases which he can 
himself finally dispose of. If there merely 
exists in his mind areasonable doubt as 
to the truth or otherwise of the evidence 
before him, he should commit the accused 
for trial and leave the Sessions Court to 
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‘appreciate the evidence - for itself. But 
this is notto say that he is precluded 
from finding that the prosecution case is 
false. If that is the only conclusion to 
which the evidence leads him, he would 
he failing in his manifest duty if he 
did not record his finding and discharge 
the accused. It is an impcrtant part- of 
the duty of committing Couris to prevent 
false cases and frivolous cases from oceupy- 
ing the time of the Court of Session both 
in the interests of the accused himself 
and in the interests of the Court of 
Sessions. In my opinion, the Sub-Magis- 
trate in this case has clearly done his duty 
in discharging the accused. There has been 
no criticism by the District Magistrate 
except on the one matter which I have 
referred to, of the findings as such, and 
the learned Public Prosecutor is unable 
to say that any of his findings is not 
justified by the evidence. Tor these reasons 
I set aside the order of the learned Dis- 
trict Magistrate and restore the order of 
cn Sub Magistrate discharging the peti- 
ioner. 


A.=N. Petitioner discharged. 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 25 
of 1935 
October 4, 1935 
Braumont, O. J. AND BLackWELt, J. 
FORD MOTOR Oo. or INDIA, Lrp. — 
APPELLANT 3 
VETSUS 


SECRETARY or STATE—RBrONDENT 

Sea Customs Act (VIII of 1878), s. 30 (a), (b)—~ 
“ Time and place of importation ` in s. 30 (a1—Signi- 
ficance of—Import of cars- Wholesale cash price— 
Held, transaction amounted to sale at the place of im- 
portation—Held, further that it was not legitimate to 
dissect actual price paid—Applicability of s. 30 (a). 

A reasonable interpretation shculd be given ‘to 
the words “time and place of importation " in 
s. 30 (a), Sea Customs Act, with reference to the 
facts of any particular case. ‘Time’ cannot refer to 
the precise moment of time at which goods are im- 
ported, that is unloaded from the ship, There must 
be a reasonable time in which a sale can take 
place. ‘Place of importation" cannot mean the 
exact spot of land on which goods are landed, whe- 
ther on the wharf or on the shore, It must cover 
a wider area than that; and generally speaking, 
“place of importation” means the place, whether 
Bombay, Madras, Karachi, or elsewhere, as the case 
may be, at which the goods. are imported. In deal- 
ing with commodities, the market price of which 
may vary from day to day, one would have to take 
the price ruling on the day of importation in con- 
sidering the price at which goods of a like kind and 
y were capable of being sold, |p. 105, col, 
2. 
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The plaintiffs who were importers into India c 
Ford motor cars acquired them from the manufac 
turing company in Canada. They ordered from, th 
manufacturing company such number of cars a 
they required and were charged free on board th 
Canadian port, The manufacturers paid the freigh 
and insurance in the first instance, but debited those 
charges against the plaintiffs, who arranged fo) 
the sale of the cars in India through variou: 
agents. They had one principal agent in Bombay 
City, namely the Ford Automobiles (India), Ltd. 
and they had other distributing agents in othe» 
parts of India. In practice the various distribut- 
ing agents in India informd the plaintiffs what thei 
requirements will be forthe purchase of cars, ané 
at intervals, say once or twice a month, the plaintiffs 
send to Canada an order for such number of care 
as their distributing agents have intimated that 
they are ready to take. The price which the dis- 
tributors pay was not figed, or indeed discussed, at 
the time when the order for acar was given; but 
when the car arrives in Bombay the plaintiffs fixed 
the retail price at which the different models are 
to be sold im India. That price was published in 
a list which was available to all the dealers, and 
the price which the plaintiffs charge to the dealers 
was that retail price less 20 per cent. As soon as the 
cars arrived in Bombay, the dealers were notified, and 
they then had to come and pay the price which, 
they ascertain from the price lists supplied to 
them. They hadto pay that price in cash, and 
then they take dolivery ofthe goods. If the dealer 
was in Bombay, delivery was made at his place of 
business If the dealer was at some other place, then 
delivery was made at the appropriate railway station 
in Bombay, and the price lists show that the prices 
are F O. R. main ports of entry. As the cars 
were not in running order when they arrived, a 
fixed sum was allowed to cover cost of assembly and 
overhead expenses wére also incurred by the im- 
poters : 

Held, the only contract of sale which took place 
was the contract which was completed when the 
dealers were notified of the arrival of their goods 
and the price to be paid, and when in pursuance 
cË that notification they paid the price and the 
goods were delivered. That transaction amounted 
to a sale which took place at Bombay, the place of 
importation, and at the time of importation, that 
is to say, Within a reasonable time, one or two 
days after the actual landing of the goods ; 

Held, also, that the case fell within the exact 
words of s, 30 (a), Sea Custcms Act, and not within 
s. 30 (b); 

Held, further, that the price was a wholesale cash 
price and in determining it, it was not legitimate 
to dissect the actual price paid, deduct from it 
such portions asmay be ascertained to represent 
something other than the price of the goods, e. g., 
the cost of service, and then say that the residue 
left wasthe wholesale cash price of the goods, [p. 
106, col, 2 | 


Messrs. C. K. Dapitary and M. A. Somjee, 
for the Appellants. 


Messrs. Jamshed Kanga and G. 6. 
O'Jorman, for the Respondent. 


Beaumont, C. J—This is an appeal 
from a decision of Tyabji, J., and it raises 
a question as to the basis upon which the 
plaintiffs, Ford Motor Company of India, 
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‘Limited, ought to be charged under the 
Sea Customs Act, 1878. Section 29 of that 
-Act provides that: 

“On the importation into, or exportation from, 
any custome port cf any goods, whether liable to 
duty or not, the owner of such goods shall, in his 
bill of entry or shit ping bill as the case may 
be, state the real value, quantity and description of 


such goods to the best of his knowledge and be- 
a nae ee 


Then s. 30 deals with the manner in 
which tke real value has to be ascertained 
and is in the following terms: 

“For the purposes of this Act the real value shall 
be deemed to be-(a) the wholesale cash price, 
less trade discount, for which goods of the like kind 
and quality are sold, or are capable cf being sold, 
at tho time and place of importation or exportation, 
as the case may be, without any abatement or de- 
duction whatever, except {in the case of goods im- 
parted) of the amount of the duties payable on the 
importation thereof: or (b) where such price is not 
ascertainable the costs at which the cost. of the 
like kind and quality could ba delivered at such place, 
TI any abatement or deduction except as alore- 
841a. 

It is rather curious that both sub-sections 
refer to price or cost of goods of the like 
kind and quality, and do not refer to the 
actual goods, the subject of the transac- 
tion in question; but it is conceded that 
where there is a sue falling within 
the terms of sub-s, fa) cf specitic goods, 
the price of ihose goods is the real value, 
aud it is not necessary {to consider the 
price of other goods of the like kind and 
quatity. Pernaps a literal reading of the 
ses.lim can be complied with by saying 
that specife goods must be of the like kind 
and quality to themselves. Itb is clear 
also that subs. (6) only applies where 
you cannot ascertain the wholesale cash 
price referred to in sub-s. (a). 

The seaticn was recently construed and 
dissussed by the Privy Council in Vacum 
Oil Co. v. Secretary of State (|). ‘The ac- 
tual decision in that case was only that 
where you have a sale by the importer 
in bulk of goods to the actual user, the 
price charged is not a wholesale price, 
because there is no retail price in such 
a casa, there being only a direct dealing 
between the importer and the consumer 
without the intervention of a dealer. So 
that the actual decision does not affect this 
case, in which there is no question of 
there being a wholesale price. But cer- 
tain dicta of their Lordships are relied 
upon as tothe meaning of gub-s, (a), par- 
ticularly the view expressed that the price 


(1) 59 TA 258; 137 Ind. Cas 535; A I R1932 PO 
168: 56 B 313; Ind. Rul. (1932) P © 203; 34 Bom. L 
R 1037; 55 GL J 520; 36 C W N 83;36 LW 
156; 63 M L J 437 (PO). 
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must be free from any loading or any 
post-importation charges incurred in re- 
lation to the goods, and that the price is 
to be a price for goods as they are both 
at the time and place cf importation. ‘lheir 
Lordships do not define what is meant by 
“time and place of importation”, and [ 
think we must give a ressonable construc- 
tion to the words. Vlainly time cannot 
refer to the precise moment of time at 
Which goods are jmported, that is unload- 
ed from the ship. There must be a rea- 
sonable time in which a sale can take 
place. 

[ think also that “place of importation” 
cannot mean the exact spot of land on 
which goods are landed, wheiher cn the 
wharf or on the shore. It must cover a 
wider area than that; and I shuld say 
that, generally speaking “place of impor- 
tation” means the place, wheiher Bombay, 
Madras, Karachi, or elsewhere as the 
case may be, at which the goods are im- 
ported. No doubt the phrase “time and 
place of importation” must be considered 
in relation to the particular facts of any 
given case. I agree with Myr. Coltman’s 
argument there in dealing with commodi- 
ties, the market price of which may vary 
from day to day, one would have to take 
the price ruling on the day ef importaticn 
in considering tac price at which goods cf 
a like kind and quality were capable cf 
being sold. Now ibs fas's of the presan; 
case, so far as reievant, are thess. ‘The 
plaintiffs are importers into India of Ford 
motor cars. They aquire tbem from the 
manufacturing c mpany in Canada. Itis 
not, I think, necessary to discuss in any 
detail the terms of their dealings with the 
manufacturing company. They order from 
the manufacturing company such number 
of cars as they require, and the appel- 
lants are charged free on board the 
Canadian port. The manufacturers pay 
the freight and insurance in the first 
instance, but debit those charges against 
the appellants. The important matter to 
consider is what the dealings are between 
the plaintiffs and their customers in India. 
The evidence is that the plaintiffs are 
mere importers. They arrange for the 
sale of the cars in India through various 
agents. They have one principal agent 
in Bombay city, namely the Ford Auto- 
mobiles (India), Ltd., and they have other 
distributing agents in other parts of India, 
What happens in parctice is this. 

The various distributing agents in India 
inform the plaintifs what their require- 
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ments will be for the purchase of cars 
and at intervals, say once or twice a 
month, the plaintiffs send to Canada an 
order for such number of cars as their 
distributing agents have intimated that 
they are ready to take. The price which 
the distributors pay is not fixed, or indeed 
discussed, at the time when the order for 
a car is given; but when the car arrives 
in Bombay the plaintiffs fix the retail 
price at which the difierent models are to 
be said in India. That price is published 
in a list which is available to all tke 
dealers, and the price which the plaintiffs 
charge to the dealers is that retail price 
less 20 per cent. The evidence as to all 
these matters is that of Mr. Corey. He 
has produced unfortunately very few docu- 
ments, but it is common ground that his 
evidence is entirely reliable. As soon as 
the cars arrive in Bombay, the dealers 
are notified, and they then have to come 
and pay the price which, as I said, they 
ascertain from the price lists supplied to 
them. They have to pay that price in 
cash, and then they take delivery ofthe 
goods. If the dealer is in Bombay, deli- 
very is made at his place of business. IE 
the dealer is at some other place, then 
delivery is made at the appropriate rail- 
way station in Bombay, and the price 
lists show that the prices are F. O. R. 
main ports cf entry. The evidence of Mr. 
Corey is quite clear that the plaintiffs 
never deliver the cars until they get pay- 
ment, and thatthe goods are usually de- 
livered within two or three days of land- 
ing. 

i seems to me that the sale, therefore, 
is atthe time and place of importation, 
Mr. Coitman argued that the sale was not 
at the timetof importation, because the 
real sale tock place atthe time when the 
dealer gave his order which resulted in 
the goods being ordered by the plaintiffs 
from Canada. But apart from the fact 
that Mr. Corey admitted that there was 
no concluded agreement at that date, it 
seems to me quite impossible in law to 
suggest that there was an actual contract 
of sale at that date. The goods were not 
ascertained, and probably not even manu- 
factured, and there is no evidence that 
the price was agreed to, or that any 
method of ascertaining the price was 
agreed to. In my opinion, the only con- 
tract of sale which took place—and it is 
only a contract for sale which is relevant 
for the present purpose—was the contract 
which was completed when the dealers were 
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notified of the arrival of their goods and 
the price to be paid, and when in pur- 
suance of that notification they paid the price 
and the goods were delivered. It seems to 
me that that transaction amounts toa sale 
which took place at Bombay, the place of 
importation, and at the time of importation, 
that is to say, within a reasonable time, 
one ortwo days after the actual landing 
of the goods. Theonly other question to 
be determined in order to bring the case 
under sub-s. (a), is whether the price was 
a wholesale cash price for the goods. It is 
obvious, I think, that it was a wholesale 
price, because there isa plain distinction 
here between the retail price fixed for the 
dealers, and that pricé less 20 per cent. 
which the dealers have to pay, the latter 
price being the wholesale price. 

There is no queslion of any trade dis- 
count in this case, because it was a net 
price, and I think the words in the section 
“less trade discount’ mean “less trade 
discount, if any”. It is also quite plain 
that the price waSa cash price, and that 
is not disputed. So that taking the words 
of the section as they stand, it seems to me 
that ihis case plainly falls within the exact 
words of sub-s. (a), provided that the price 
was the price of the goods. Mr. Ooltman 
argues that the sale does not fall within 
the words of the sub-section as construed 
by the Privy Councilin the case to which: 
I have referred, because the price includes 
certain post-importation charges, and is not, 
therefore, the price only of the goods. The 
learned Judge in the Court below agreed 
with that view and held that there are 
two items of post-importation charges, for 
which some deduction must be made from 
the sale price in order to ascertain the 
wholesale cash price. To that part of the 
decisicn there are cross-objections, and I 
think those cross-objections must prevail. 
In my view,the Court has to find a sale 
of the goods at a wholesale cash price, and 
itis not legitimate to dissect the actual 
price paid, deduct from it such portions 
as may be ascertained to represent some: 
thing other than the price of tha goods, 
e.g. the cost of service, and than say that 
the residue left is the wholesale cash 
price of the goods. Non constat that the 
actual goods or other goods of a like kind 
and quality could besold at all apart from 
the services. 

The two items to which the learned 
Judge refers ara a charge for assembling 
the cars and cartage charges. As to the 
first, the evidence of Mr. Corey is not very 
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clear, but on the whole I think that it 
comes to this: thatthe plaintiff company 
had to deliver the cars in running order, 
that they were not ina position in 1929, 
when the transaction in suit took place, to 
assemble the cars themselves, and, there- 
fore, they used to make a fixed allowance 
to the dealer of Rs, 1838-3-0 per car to 
cover the cost of assembling the car. There 
is no dispute that that deduction was pro- 
perly made from the wholesale cash price, 
and if seems to me that that does not 
affect the question as to there being a 
wholesale cash price. Whatit really comes 
to is that the wholesale cash price for a 
car inrunning orderis reduced by a small 
sum by an arrangement between the two 
parties, because the car delivered is not 
in the condition specified. That does not 
prevent the sale being a sale of tne car at 
a wholesale cash price. It is merely an 
agreed deduction made from the price on 
account of the goods not being in occord- 
ance with the contract requirements. 

With regard to cartage charges, the 
position is this. The plaintiffs have to 
deliver the car, as I have said, either at 
the place of business of the dealer, if he 
carries on business in Bombay, or at the 
appropriate railway station if the dealer 
carries on business upcountry. There is 
no express provision as to the inclusion in 
the price of cartage charges. Exactly the 
same priceis charged to everybody, whether 
the place of business of the dealer is 
near the port, or at the other end of 
Bombay. What it really comes to is that 
the contract is for the sale of a car deli- 
verable at a particular place in Bombay, 
and ib seems to me that cost of getting the 
car to that place in Bombay is a part of 
the purchase price of the car. We must, 
in my opinion, take a business view of the 
transaction and determine whether the 
sale price isin a business sense the price 
of the goods orincludes a charge for services 
rendered which prevents the prices being 
fairly considered to be the price of the 
goods. Mr. Coltman did not confine his 
argument to post-importation charges, 
though ke laid more emphasis on them 
having regard to the views expressed by 
the Privy Council, but in opening the 
case he complained that the price charged 
by the plaintiffs covered the overhead 
charges of the plaintiffs, e.g., office expenses 
and advertisement charges, as well as the 
plaintiff's profit, and he said, with a certain 
amount of force, that it was rather hard 
to be taxed on those charges. The answer 
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to that is that wehave to construe the 
Act. Every normal sale between merchants 
must show a profit to the vendor and, 
therefore, cover his overhead charges, but 
these are really pre-importation charges. 
The fact that the price also includes 
some slight post-importation service, such 
as free delivery within the place of im- 
portation, cannotin my opinion operate to 
prevent the sale price being held to be 
for the price of the goods. In my opinion, 
the facts proved in this case show that 
there was a sale exactly conforming to all 
the requirements of subs. (a) of s. 30, 
and that being so, we are bound to hold 
that the assessment of the plaintiffs under 
{hat sub-section is correct, and their suit 
for a declaration that the basis is incor- 
rect and for the refund of moneys paid 
by them on that basis fails. The order 
of the lower Court will be varied by merely 
dismissing the plaintiffs’ suit with costs. 
Apart from that the appeal fails and must 
be dismissed with costs. Cross-objections 
allowed with costs. 
am of the 


Blackwell, J.—I 

opinion. In Vacum Oil Co. v. Seere- 
tary of State (l), their Lordships 
of the Privy Council observed that a 
wholesale cash price may be foundin the 
actual sales of the goods by the persons 
themselves who are sought to be charged, 
if there are no other goods oflike kind 
and quality. Mr. Coltman has conceded that 
if the goods which are the subject-matter 
of this appeal were in fact sold at a whole- 
sale price, less trade discount, that sale 
may itself establish that goods of a like 
kind and quality are capable of being 
sold at a wholesale cash price, less trade 
discount. He, however, contended that the 
goods in question were not sold for a 
wholesale cash price, less trade discount, at 
the time and place of importation within 
the meaning of s. 30, subes. (a), Sea Cus- 
toms Act. Mr. Coltman first contended 
that the sale between the plaintiffs and 
their retailers took place at the time when 
the orders were, according tothe evidence 
of Mr. Corey, placed with the plaintiffs, 
that is to say, some two or three months 
before goods could arrive in Bombay. 
Itis I think, plain that the orders sə 
placed, pursuant to which the plaintiffs 
themselves ordered goods from the manu- 
facturers, were merely of the nature of 
agreements to buy and sell, and that they 
could not and did not become agreements of 
sale until the goods were manufactured and 
actually arrived in Bombay. 
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The question then arises; When did 
the sales between the plaintiffs and their 
retailer actually become effective ? Did they 
become effective at the time and place of 
importation, it not being disputed that 
they were sales of a wholesale character ? 
The evidence of Mr. Corey is that the 
prices were not fixed at the time the 
orders were placed, that the prices could 
be changed by the plaintiffs as they liked, 
that they were from time to time changed 
and were published in price-lists which 
were available to persons in the trade. 
According to Mr. Corey, the price became 
fixed on the arrival of the goods, and the 
retailers who had placed orders with the 
plaintifs knew what the price payable by 
them was on arrival by Ilcoking at the 
published price list which was the price 
list in circulation at the time of the arrival 
of the goods; and according to Mr. Corey, 
the price becoming payable on arrival, no de- 
livery would be effected of the gocds until 
that price was paid. That being so, it 
seems to me clear that the sale became an 
effective sale upon the arrival of the goods, 
and the appropriation of those goods to the 
orders with the assent of both the parties, 
and ths payment of the price by the 
retailers. 'The evidence furtker is that the 
price was paid within two or three days of 
the arrival, and delivery was elfected on 
payment of the price. In Bombay delivery 
was effected by sending the cars to the place 
of business of the distributors. If delivery 
was to retailers in other places delivery was 
effected by sending the cars tothe railway 
station in question, the price-list showing 
that delivery was F. O. R., Bombay. That 
being the course of business, can that sale 
properly be described as a wholesale cash 
price at the time and place of importation? 
Mr. Coltman has contended that the sale 
must be one ex-ship, and that if anything 
remains to be done after the goods are 
actually put on the wharf, the sale cannot 
be said to bea sale at the time and place 
of importation. He says that delivery had 
to be effected by the plaintiffs to some place 
other than the wharf, and that that fact 
prevents the transaction being a wholesale 
‘transaction for a cash price at thetime and 
place of importation. There is, however, 
nothing in the judgment of their Lordships 
of the Privy Council in the Vacuum Oil 
Co. case (1), to which I have referred, which 
suggests that unless the transaction is for 
a wholesale cash price ex-ship, it cannot fall 
within s. 30, sub-s. (a); and in a decision of 
this Appeal Court in another case in Vacuum 
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Oil Co. v. Secretary of State (2), botMi 
Macleod, C. J., and Shah, J., in the course o 
their judgments assumed that a whelesalc 
disposal of the goods in tha town of Bombay 
itself would fall within s.30,sub-s (a). Inm 
my opinion, there is no warrant for confining 
that secion to a transaction which is 
effected merely on the wharf itself. It 
seems tome that a reasonable construction 
must be placed upon the words “at the 
time snd place of importation’. In the 
present case, I am of opinion that the 
wholesale transaction fora cash price was 
completed at the time the goods arrived in 
Bombay and at the time the price was paid; 
that is to say, within two orthree days of 
the actual arrival. “I: was a transaction 
entered into pursuant to @erders placed cn a 
wholesale basis, which contemplated thatthe 
price would be fixed ata furbture time in 
accordance with the price-list prevailing at 
the time of the arrival; and, in those 
circumstances, ths mere fact that the 
delivery was not made until twoor three 
days after arrival, and to places in the 
town of Bombay, cannot, in my opinion, 
prevent the transaction from being a whole- 
sale transaction for cash, at the time and 
place of importation. 

Mr. Coltman has argued that e. 30, sub- 
s. (a is intended to apply only to what he 
calls, stap'e article such as ric>, sug:r and 
so forth, and that the goods which are the 
subject-mutter of this case, namely, motor 
curs, are not of ihe class of goods which 
would fall within the sub-section. Heelies 
ona passage in the judgment of their 
Lordships of the Privy Council in Vacuum 
Oil Co. y. Secretary of State (|), above 
referred to, which is in these terms 
(page 266*): 

“Ths wholesale cash price primarily in view is, 
they cannot doubt, that price current for staple 
articles, the amount of which, if not a subject of daily 
publication in the press, is easily ascertainable in 
appropriate trade circles.” 

Mr. Colttaan his argued that you could 
not easily ascertain the price at which 
motor cars of this description were sale- 
able. Jn my opinion, that is not in accord- 
ance with the evidence. The evidence is 
that price lists were published from time 
to time and that they were accessible to the 
traders; and, in my opinion, it is quite clear 
on that evidence that any retailers, who 
were desirous of placing orders with the 
plaintiffs, were in a position to know what 
prices were prevailing at the time they 

(2) 47 B 174; 67 Ind. Cas. 267; AIR 1922 Bom. 
12; 24 Bom. LR 198. 

“Page of 59 J. A.—[Hd.] 
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laced the orders,- and also knew that if 
here were any variations in the price-lists 
tihe time when the goods arrived, that 


would be the price which they would have 
pai pay. Ican see no reason why a whole- 


ale cash price so ascertainable should not -> 


fall within the terms of s. 30, sub-s. (a). 
Next Mr. Coltman contended that there 
was no wholesale cash price at the time 
and place of importation in ibe case of the 
motor cars in question, because, as he 
contended, that price was loaded by post- 
importation charges. First he referred to 
the ccst of assembling the motor-cars on 
arrival; butit is to be cbserved that the 
cost of assembling «ihe motor-cars was 
already included jn the price itself before- 
Hand. The plaintifs conceded that there 
was an obligation upon them to deliver an 
assembled motor car, but as jt was incon- 
venient fer them at that {ime to assemble 
the motor cars tlLemselves, with the assent 
of the purchasers, they mada them :n 
allowance for assembling tle cars. The 
wholesale sale was already complete befora 
the queslion ofthe assembling of the cars 
arose, and ihe prices had bten paid. In wy 
opinion, the fact that tkere was subse- 
quently an allowance for the assembling of 
the cars and that the cars had to be as- 
sembled cannot prevent the price, which 
had already been paid, from being a 
wholesale cash price at the time and 
place cf importation. In my opinion, no 
quesiion of overloading the price by any 
post-importation expenses arises in connec- 
tion with the assembling of the parts cf the 
Cars, 

Next, Mr. Coltman contended that the 
price was nct a whclesale cash price at the 
time and place of importation, because it 
included a pat of the overhead charges of 
the plaintiffs, which were necessarily refer- 
able, as be said, lo what took place after 
the cars .were imported. He said there 
would have to be advertisements, that ibe 
plaintifis would have to maintain their 
office, and charges and expenses would thus 
have lo be incurred and that they were 
referable to the wholesale cash price as 
between the plaintifs and the defendant 
inthis case. In my opinion, there is no 
warrant for that argument. The course of 
business as established by evidence, in my 
opinion shows that the plaintiffs maintained 
an establishment in Bombay and received 
orders frcm various customers for the 
purpose of enabling them to place orders 
with the manufacturers in Canada; and, in 
my opinion, al the overhead charges which 
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were referable to the transaction between 
the Plaintiffs and the defendant in this 
case hadin fact been incurred before the 
arrival of the goods in this country. The 
wholesale cash price at the time and place 
of importation was in fact paid on the 
arrival of the goods; and, in my judgement, 
no charges, overhead cr otherwise, were 
incurred by the plaintiffs subsequently in 
reference to ihe transaction in question. 
The price lists, which were issued by the 
plaintiffs themselves, in my opinion, them- 
selves afford excellent evidencs ofthe fact 
that there wasa wholesale cash price at the 
time and place of importation. ‘hose price 
lists show that the price was a net price, 
F. O. R.at the main poris of enuy. They 
state ihe prices at which the retailers were 
allowed to sell to their customers; they 
state tLe discount of twenty per cent; snd 
they siate {be distributors’ net price payable 
as mentioned after deducling the allowances 
which the plaintifis were prepared to make 
to tLe retailers in respect of ihe essem)l- 
ing of the cars. Those price lists themse'ves 
appear lo me io show, on the face of them, a 
wholesala cash price: ard the eviderce 
es'ablishes, as I have already said, that the 
transaction was complete on tke arrival of 
the goods and the price paid within two or 
three days thereafter. 

The learned trial Judge was of opinion 
ihat the Customs Authorities had not made 
(othe plaintiffs appropriate allowances in 
respect of cerlain overhead charges and 
cartage charges. The plaintiffs complain 
that the learned Judge was wrong in enter- 
ing into the mathematical ecaleulaticns as a 
result of which he said that the Customs 
Authorities ought to have fixed the appro- 
priate customs duties. The defendants also 
complain, by cross-objections, that the 
learned Judge was not entitled to come to 
the conclusion that the Customs Authorities 
ought to have made those deductions. 1 can 
myself see no warrant whatever for those 
deductions. Either the price at which the 
plaintifs sold the goods was a wholesale 
cash price at the time and place of impor- 
tation, crit was not. Ifit was, then it is 
permissible to conclude that goods of a 
like kind and quality were capable of being 
sold at that price. But, in my judg- 
ment, it is not permissible to say that 
if the goods have been sold at a price, 
which was different from tke price at 
which they were in fact sold, and was 
ascertainable only by cerlain mathematical 
calculations and deductions, that goods of 
a Jike kind and quality were capable of 
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being sold at that price. There is no 
evidence whatever that goods of a like kind 
and quality were capable of being sold at a 
price fixed in this manner by the learned 
Judge. In my opinion, there was no 
justification for his holding that those 
deductions ought tohave been made. I, 
therefore, think that the appeal must be 
dismissed with costs, the cross-objections 
allowed with costs, and the suit dismissed 


with costs. ee 
N. Appeal dismissed. 
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NAGPUR HIGH COURT. 
Second Civil Appeal No. 182-B of 1933 
April 14, 1936 
Strong, C. J. AND NIYOGI, J. 
RAGHOJI PAIKAJI KUN BI AND OTHERS— 
DEFENDANTS —ÅPPELLANTS 
VETSUG 
VITHOBA AND OTHERS —DEFENDANTS 
—-RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 2, Sch, T1I—Execution transferred to Collector — 
Collector, if ‘Court'— Adjustment, intimation of, 
recorded by Collector, if amounts to certification — 
Mortgage during pendency of proceedings before 
Collector-—Suit founded on mortgage—Omission to 
certify—Suit, if barred—Agreement to adjust decree, 
gk aa to whom execution is transferred 
under Sch. II, Civil Procedure Code, is not a Court 
although the power to execute a certain class of 
decrees is conferred on him by a Notification of the 
Local Government under s, 68, Civil Procedure Code. 
Though the Collector has all the powere of the Civil 
Gourt in the matter of selling the property, that 
fact does notturn him into a Court within _the 
meaning ofthat term occurring in r. 2, O. XXI, 
Givil Procedure Code. Consequently the intimation 
of the adjustment recorded by the Collector cannot 
be treated as certification under O. XXL I 2. 
Bhagwan Das Marwar v. Suraj Prasad Singh(1), 
relied on, Mohamed Said Khan v. Prayag Sahu (2), 
j from. - 
wa ; decree was transferred to the Collector 
for execution and before formal termination of the 
proceedings the defendants, in pursuance of a pre- 
existing agreement to adjuet the decree, executed 
a mortgage in favour of tho plaintiffs affecting the 
property which was under the Collector's control, 
and it was contended in. a suit founded on this 
mortgage that it was void having been executed 
during the pendency of the Collector's procéedings ; 
Held, (1) that the intimation of the adjustment 
recorded by the Collector could not be treated as 
certification under O. XXI, r. 2, the Collector not 
i urt. 
a T being had to the cardinal rule 
of evidence, that all things aro presumed to have 
been rightly and properly performed, until the 
contrary is proved, the burden lay on the defend- 
ants to prove that the adjustment had not been 
duly certified by a competent authority. It must, 
therefore, be heldthat the adjustment was certified 
by the Civil Court before the date of the mortgage 
and that the mortgagors were competent to transfer 


their interest in the property, 
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(3) that even on theassumption that the adjust- 
ment was not certified under.©. XXI, r. 2, Civi 
Procedure Code, the effect cf the omission was that 
the adjustment could not be recognised by the 
executing Court, but it did not preclude the Court 
trying this suit, founded as it was on the mort- 
gage, from recognising the adjustment, 

(4) that s. 47, Civil Procedura Code, did not 

debar the recognition of the adjustment by the Court 
trying the suit. Hanmant v. Subbabhat (4), Mahbub 
Alt v. Mohamad Hussain (5) and A. K. R. M. M. 
C, T. Chetty Firm v. Maung Tha Din (6), referred 
to. 
(5) that the perio. within which the Collector 
could exercise his powers or perform his duties 
under Sch. IJI te:minated on the date of the 
adjustment becvwise there were no powers to 
exercise or duties to perform, the matter being 
settled, and that the agreement to adjust the decree 
by itself replaced the gecree which was under 
execution, Such an agreement concluded by the 
parties to satisfy the decre’, though executory, 
amounted to an adjustment of the decree. Rama- 
narasu v., Matta Venkata Reddi (7), referred to.- 


§.C. A, from the appellate decree of the 
Court of the Second Additional District 
Judge, Amracti, dated June 24, 1933, in 
Civil Appeal No. 9 of 1933, reversing tke 


decree of the Court of the Sub-Judge, 
Second Class, Morsi, dated August 26, 


1932, in Civil Suit No. 497 of 1931. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Appellants. 

Messrs. M. R. Bobde, K. B. Tare, for 
Respondents Nos. 1 to 4 and Mr.J. R. 
Mudholkar, for Respondent No, 5. 

Judgment.—This is a defendants’ appeal 
from a reversing judgment of the Second 
Additional District Judge, Amraoti. 

In execution of a simple money decree 
in Olvil Suit No. 12 cf 1927, obtained by 
the plaintiffs against the defendants, the 
latter's immovable property was attached 
and ordered to be sold. The decree was 
transferred to the Collector for execution 
according to the provisions contained in 
Sch. HI, Civil Procedure Code, 1908. The 
proceedings before the Collector commenced 
on December 3, 1927, and formally termin- 
ated on May 25, 1928. On April 24, 1928, 
the defendants, in pursuance of a pre- 
existing agreement to adjust the decree, 
executed a mortgage in favour of the plaint- 
ifs affecting the property which was under 
the Collector’s control. The suit out of 
which this appeal arises was founded on 
this mortgage andthe defendants resisted 
it on the ground that it was void having 
been executed during the pendency of the 
Collector’s proceedings. The defendants’ 
contention succeeded in the Court of first 
instance but failed inthe lower Appellate 
Court with the result that the suit was 
decreed against them. 
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The lower Appellate Court found that 
the agreement to adjust the decree (by 
‘executing the mortgage in suit) was con- 
cluded between the parties a week before 
the date of the mortgage and held that 
the adjustment having extinguished the 
decree, the Collectors power to execute 
that decree came to an end so as to remove 
the disability laid on the judgment-debtors 
by para. 11, Sch. IIN, Civil Procedure 
Code. 

On behalf of the appellant the lower 
Appellate Court’s finding that the adjust- 
ment preceded the execution of the mort- 
gage byaweek is not challenged but it 
is urged that the adjustment was legally 
inoperative until it was duly certified 
under O. XXJ, r. 2, Civil Procedure Code, 
which was not done until May 15, 1928, 
when the parties appeared before the 
Collector and intimated to him that they 
had arrived at an amicable settlement. The 
argument postulates that the Collector is 
the authority- that has the power to certify 
an adjustment under O. XXI, r. 2, Civil 
Procedure Code. In -our opinion that as- 
sumplionis wrong. Order XXI, r. 2, Civil 
Procedure Code, provides that 

“The decree-holders shall certify such payment or 
adjustment to the Court whose duty it is to execute 
the decree and the Court shall record the same 
accordingly.” 

The Collector is not a Court although 
the power to execute a certain class 
of decrees is conferred on him by a 
Notification ‘of the Local Government 
under s. 68, Civil Procedure Code. The 
term “Collector” is defined ins. 3 (10) of 
the General Clauses Act (X of 1897) as 
the Chief Officer in charge of the revenue 
administration of a District. The antithesis 
apparent between the words “the Oourt” 
and “the Collector” in s. 70 (2), Oivil 
Procedure Code, and para. 9 of Sch. III, 
indicates that the Collector is not a Gourt. 
This was the view taken in Bhagwan Das 
Marwari v. Suraj Prasad Singh (D. We 
respectfully dissent from the view taken in 
Mohamed Said Khan v. Prayag Sahu (2), 
that the Collector is a Court whose duty 
is to execute the decree. It is true that 
the Collector has all the powers of the 
Civil Court in the matter of selling the 
property but that fact does not turn him 
into a Court within the meaning of that 
term occurring in 1.2, O. XXI, Civil 
Procedure Code. Consequently the intima- 
tion of the adjustment recorded by the 

(1) 47 A 217 at p. 223; 84 Ind, Oas, 1031; 22 A L 


J 1060; L R6 A 89 Civ, AIR 1925 Al, 146, 
(2) 16 A 228; A W N 1804, 55, 
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Collector on April 15, 1928, cannot be treats 
ed as certification under O. XXL, r. 2, 
Civil Procedure Code. 

It was incumbent on the defendants to 
prove that the adjustment was not certified 
by the Civil Court which transferred its 
decree to the Collector for execution, be- 
fore the date of the mortgage. Regard 
being had to the cardinal rule of evidence 
that all things are presumed to have been 
rightly and properly performed, until the 
contrary is proved, the burden lay onthe 
defendants to prove that the adjustment 
had not been duly certified by a competent 
authority. The defendants led no evidence 
todisplace the initial presumption. It must 
therefore be held that the adjustment was 
certified by the Civil Court before the 
date of the mortgage and thatthe mort- 
gagors were competent to transfer their 
interest in the property. 

Even on the assumption that the adjust- 
ment was not certified under O. XXI, r. 2, 
Civil Procedure Code, the effect of the 
emission was that the adjustmeut cou’d 
not ‘be recognised by the executing 
Court, but it does not preclude the Court 
trying this suit, founded as itis on the 
morigage, from recognising the adjustment. 
Unless s. 47, Civil Procedure Code, debars 
such a suit, the parties to the adjustment 
are not prohibited from proving the ad-' 
jastment, In Ishwar Chandra Dut v. Haris 
Chandra Dutt (3), which was a case 
analogous to the present one, it was held 
that s. 244, of the Ciyil Procedure Code, 
1882, corresponding to s. 47, of the Civil 
Procedure Code of 1908, was no bar. In 
suits brought by the judgment-debtor for 
damages for breach of the contract re- 
presented by the adjustment, it has been 
held in numerous cases thats. 47, Civil 
Procedure (ode, did not debar ihe re- 
cognition of the adjustment by the Court 
trying the suit for damages: see Hanmant 
v. Subbabhat (4), Mahbub Ali v. Mohamad 
Hussain (5) and A. K. R. M. M.C. T. Chetty 
Firm v. Maung Tha Din (6). 

The next question is whether the ad- 
justment came into force on the date on 
which it was concluded so as to determine 
the Collector's powers on May 15, 1928, 
when the Collector received} the intimation 
of the settlement. On that date the Col- 
lector recorded the fact of amicable settles 


(3) 25 O 718. 
(5) a, 104 Ind, Cas, 419 
= ; : . as, 4 ; A IR 19 
n TR 316, Ti Ind. Cas. 7 | o 
) nd, Oas. 742; AT R 1929 ; 
209; Ind, Rul, (1929) Rang, 310,” 1929 Rang 
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ment and served his order on May 29, 
1928, he ordered the case to be filed. 
This action itself proves that the Collecter 
regarded himself as being functus officto 
from May 15, 1928, on which day the ad- 
justment was brought to his knowledge. 
Can it be contended tbat the Collector's 
power continued unil May 15, 1928? Ib 
may be thecretically correct to say that 
this power continued up to May 15, 1923, 
but for all practical purposes the powers 
and duties conferred or imposed upon him 
iby paras. 1 to 10 of the Third Schedule 
must be regarded as having terminated 
irom the date of the adjustment. When 
the Collector himself filed the case on 
May 25, 1928, because of the adjustment 
his order closing the case must relate 
back to the date of the adjustment. It 
‘must, therefore, be held that the period 
within which the Collecter could exercise 
his powers or perform kis dutics under 
Sch. IL, terminated oo the date of the 
adjustment because therefore there were 
no powers to exercise or duties to perform 
the matier being setlled. i 

ve have no doubt that the agreement 
to adjust the decree by itself replaced 
the decree which was under execution. 
Such an agreement concluded by the 
parties to satisfy the decree, though execu- 
tory, has ben held to amount to an ad- 
justment of the decree in Namanarasu v. 
Matta Venkata Reddi (T). 

The appellant relied on Mahadeo v. 
Krishnaji (8), Chuni v. Lalla Ram (9), 
Seth Ballabhdas v. Sobhasingh (10), Seth 
Nanhusa v. Nane (11), Gaura Dei v, Moha- 
mad Yasin (12), Bansidhar v. Shiv Singh 
(13) and Muhammad Khalilur-Rahman 
Khan v. Mohammad Muzammillullah Khan 
(14), but they lend no -assistance to the 
decision of this case. On the view we 
have taken as above, no useful purpose 
can be served by an elaborate survey cf 
them. That viewis in consonance with that 
taken in Sonbav Ganesh (15), which was 
followed by a Bench of the Court of the 

(7) 56 M 198; l41 Ind, Cas. 429; 63 M LJ _ 598; 
(1932) M W N 840; 36 L W 558; A I R1933 Mad. 
98; Ind. Rul. (1933) Mad. 132 

(8) 16 N L R 194: 60 Ind. Cas, 310. 

(9) 16 A 5; A W N 1893, 141, 

(10) A L R 1924 Nag. 216; 78 Ind. Cas. 270. 

(11) 144 Ind. Oas. 267; A I R 1934 Nag. 33;15 N 
LJ 173; Ind. Rul. (1933) Nag. 224. 

(12) A IR 1935 Oudh 121; 153 Ind. Cas. 585; 11 
O W N1571; 7R O 352. i 

(13) A IR 1933 All 908; 147 Ind. Cas. 575 (2); 
(1933) A LF 1564; 6-R-A £00; 56 A 134. 
© (145 AI R 1933 All. 468; 144 Ind. Cas, 373: Ind. 
Rul. (1933) Alk 421 (1933) A L J 1522, 

(15) 8 N L R 182; 17 Ind, Cas, 887. | 


SADHURAM CHIMANDAS V. CHIMANDAS BUDHURAM (SIND) 


16910 


Judicial Commissioner in Mankarnikabai v. 
Nandial (16). 

The result is that the app-al stands dis? 
missed with cosis. 

N Appeal dismissed. 

(16) A IR 1930 Nag, 220; 122 Ind.Cas 371; Ind 
Rul. (1930) Nag. 147. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Revision No. 21 of 1936 
November 25, 1936 
Davis, J. O. 
SADHURAM CHIMANDAS—ApprLicoant 
VETSYS 
CHIMANDAS BUDHURAM AND ANUTJER—— 
Oppostts Part? 
Criminal Procedure Code (Act V of 1&98), s. 195— 
Evasion of provisions not to be tolerated — Test to 


see if there is evasion stated — Criminal trial- 
Revision— Discretion exercised by lower Court—~—It 


. should not be lightly interfered with. 


The Couits should not tolerate evasion of the 
provisions ofs. 199, Criminal Procedure Code, or of 
the intention of the legislature, but, on the other 
hand, the Court must be careful not unnecessarily to 
extend the provisions of the section which restricts the 
right of a subject to have recourse to the Courts. The 
principle tobe followed in casesof this kind is not 
whether the ecmplaint discloses other facts which 
constitute offences for which no complaint of the 
Court is necessary, as well as facts for whicha ceme 
plaint of the Court is necessary, but whether there is 
or is not anevasion of the provisions of s, 195, Crimi- 
nal Procedure Code, and the test whether there is 
evasion or not is whether the facts disclose primarily 
and essentially an offence for which the complaint of 
the Conu:t is required. Emperor vy, Sahebrao Babu- 
rao (1l), explained Queen-Empress v. Anant Puranik 
16), relied on, i 

The discretion of Magistrates in dismissing com- 
plaints is not lightly to be interfered with. Where 
he has used his discretion in dismissing a complaint, 
if there is as muchto be said in its favour as against 
it, the discretion should not be interfered with. 
Jurisdiction in revision should not be lightly ex- 
ercised. 

Mr. Balkrishna H. Lulla, for the Appli- 
cant. 

Mr. Tarachand Khimandas, 
Opposite Party. 

Mr. Hatim B. Tyabji, for the Crown. 


= ORDER.— This is an application in revi- 
sion to set aside an order of the City 
Magistrate, Karachi, dismissing a com- 
plaint against one Chimandas, on the 
ground that the offence complained of is 
one under s. 210, Penal Code, and that 
complaint of the Court of the Judicial 
Commissioner is necessary before the Court 
can take cognizance of it. It is urged 
against this order that, while ‘it is true 
the facis complained of do disciose an 
offence under s. 210, Penal Code, the facts 
also disclose a separate and distinct . offences 


for the 


1637 ` 
now placed under s. 204 or s. 477, Penal 
Code, which took plate some three years 
ago, and that with respect to these offences 
no complaint of the Ccurt in writing is 
required. They are not mentioned ins 195, 
Criminal Procedure Code. At least when 
I say “now placed under s. 204 ors. 477, 
Penal Code,” I should say now placed by 
the Assistant Public Prosecutor Mr. Tyabji, 
while Mr. Lulla, who appears for the 
applicant, argues at cross-purposes and 
stands by s. 403, Indian Penal Code. 

The case for the applicant is that he 
and the accused and others were partners 
in business; the partnership was dissolved, 
disputes arose and the matter was referred 
to arbitration. The arbitrator made his 
award and a,decree foliowed im terms 
thereof. The decree was for the payment 
to the accused of Rs. 3,343 9-6 with costs 
and interest. Before December 24, 1932, 
the complainant paid a total of Ks. 1,100- 
On December 24, 1932, the complainant 
paid to aceused Chimandas Rs. 2,300 -through 
one Bhojomal Bhawandas related to both 
complainant and accused, This tast pay- 
ment, the complainant contends, was in 
full settlement of ‘the account, and the 
accused endorsed a copy of the decree to 
this effect, and the copy of the. decree 
so endorsed was sent to the complainant 
through Bhojomal, and the complainant 
kept it for safe custody with his brother 
Chuhermal. Some days after, the accused 
sent for the copy of ihe decree through 
Bhojomal as he wanted it temporarily to 
show to his partner and on his instructions 
Chuhermal handed over the decree to 
Bhojomal to give to the accused Uhiman- 
das for this temporary purpose, but 
Chimandas did not return it, and obtained 
in execution of the decree under process 
of law a further sum of Rs. 720, fraudu- 
lently secreting or destroying the document 
which he had dishonestly obtained by 
false representation. ‘The complainant thus 
alleged that offences punishable under 
ss. 204, 409 and 420, Indian Penal Code 
had been committed by his partners Obiman- 
das and Tarachand. The City Magistrate 
sent the complaint for preliminary inquiry 
to a Subordinate Magistrate who reported 
that in his opinion tre facts disclosed no 
case against the accused Tarachend at all, 
but a case under s. 403, Indian Penal 
Code against the accused Chimandas only, 
and he recommended the issue of process 
against this accused accordingly. 

The City Magistrate considered the re- 
port of the Subordinate Mugistrate; he 
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came to the conclusion that the facts alleged 
disclosed no case against accused No 2 at 
all, and that against accused No. 1 the com- 
plaint digclused primarily an offence under 
s. 210, Indian Penal Code, fur waich the 
complaint of the Court was necessary. He 
therefore dismissed tbe complaint. Hence 
this application in revision. For the appli- 
cant it is contended that though it is true 
that the facts disclose an offence punish- 
able under s. 210, Indian Penal Code the 
facts also disclose an offence punishable 
under s. 20! or s. 477, Indian Penal Code 
and that acomplaintis not to be dismissed 
in its entirety merely because some of 
the facts alleged disclose an offence for 
which a complaint of the Court is neces- 
sary. lt is- conceded that where the same 
facts may constitute two offences, and for 
one the complaint of tha Court is necessary 
and for the other the complaint of the 
Court is not necessary, then ib is true toe 
law cannot be evaded by alleging the 


‘offence for which no complaint of the Court 


6 


is necessary but that is not the case here 
and reliance is placed upon a recent case 
of the Bombay High Court in Emperor v, 
Sahebrao Baburao (1) acase of the Madras 
High Court In re Ravanappa Reddi (2) 
and two cases of this Court Gangoomal 
Kaloomal v. Emperor (3) and Bhimomal 
v. Emperor (4). Reliance is placed par- 
ticularly upon the words of one of tne 
learned Judges in Pertanna Muthirian v. 
M. Vengu Ayyar (0), where the learned 
Judge says: 

“The contention is that although the complaint 
alleged an-‘offence of aobetment of forgery anda» al- 
though the circumstances adduced in support of 
that allegation might, if proved, substantiate such 
an offence, yet they would also substantiate no- 
thing more and nothing less than the offenca of 
abetting the fabrication of false evidence in rela- 
tion to ths proceedings under s. 145, Criminal 
Procedure Vode before the Sib-Divisional Magistrate, 
So that under cl. (b) the only complaint upon which 
a criminal case could be founded would be that of 
ths Sub-Divisional Magistrate himself, or of his 
superiur Court.” , | 

stress is laid upon the words “nothing 
more and nothing less,” and it is con- 

(i) 38 Bom, L R 1192; 136 Ind. Cas. 731; AI R 1937 
Bom. 46; 9 R B 252; 38 Cr. L J 272. 

(2) 55 M 343; 136 Ind, Cas. 779; A I R 1932 Mai 253 
(1932) Ur, Cas, 182; 33 Cr, L J 364: 62M L J 735; 3, 
L W 130; (1931) M W N 1314; Ind. Rul, (1932) Mad 


15. ; 
: (3) 18S L R83; 86 Ind. Cas, 1003; 26 Cr. LJ 911, 
A LR 1925 Sind 268. 

(4) 29 3 L k 356; 164 Ind, Oas. 19; ALR i936 Siad 
123; (1936) Ur. Uas. 804; 37 Cr, LJ ldd; RS 


ee A IR 1929 Mad. 21; 114 Ind, Cas. 360; 2¢ Cr i, 


"J 922; 56 M LJ 20x; 28 L W 687; (1929) M W N19; 


lnd Rul. (1929) Maa. 280. 


iid- 


tended that if the facts alleged disclose 
something moe than an offence for whicn 
complaint ig “heceésary, under s. 195, Ori- 
minal Froecedure Code, such compiaint is 
hot necessary, and the scmething more in 
this case is an offence under s. 204 or 
S. 477 of the Penal Code. 
hand, the learned Judge in the case above 
cited, referring to tlhe judgment of 
Ranade, J., in Queen-Empress vV. Anant 
Purantk (6) goes on to fay: 


“But if the proposition is broadly this, that 
where an offence containing, say ingredients A, B 
and C, can only be inquired into upon complaint 
of the Court eoncerned by reason of the presence 
of ingredient C, it is yet open to a Criminal Court, 
upon the same allegations, to entertain a com- 
plaint of an offence containing ingredients 4 and 
B only, although ingredient CG is algo clearly 
present, I must respectfully express my dissent.” 


peaking for myself, it appears to me 
that the converse is not always necessarily 
true, bat it appears to me the correct 
Metnod of approach in cases of this nature 
is that laid down by the learned J udge in 
the same case where he says: 


“It is for the complainant to lay before the Court 
the matters of fact upon. which he proposes to 
base his case, and it is for the Court to decide 
whether with reference to the provisions of the penal 
law, it is competent to entertain that case upon 


the facts stated," 

Moreover, it 1s to be observed that 
where the Court is confronted with a 
complaint of a private person and not 
preferred under s. 476, Criminal Procedure 
Code, it must refuse to take cugnizance, 
It cannot even examine the complainant 
upon oath and then note, it is only taking 
cognizance of the offence not referred to 
in s. 195, Ciiminal Procedure Code because 
the examination of the complainant upon 
oath under s. 200, Criminal Frocedure Code 
is afier cognizance has been taken: In re 
favanappa Reddi (2). To me it appears, 
the Courts should not tolerate evasion of 
the provisions of s. 195, Criminal Pro- 
cedure Code or of the intention of the 
legislature, but, on the other hand, the 
Court must be careful not unnecessarily 
to extend the provisions of a section which 
restricts the right of a subject to have 
recourse to the Couris. The Principle to 
be followed in cases of this kind appears 
to me not whether the complaint diseicses 
other facis which constitute offences for 
which no ce mplaint of the Ocurt is neces- 
Bary, as well as facts for which a com- 
piaint of the Court is necessary, but 
whetber there is or is not an evusion of 
the Provisions of s. 195, Criminal Pro- 
cedure Code: and the test whether there 

(6) 25 B 90; 2 Bom. L R 653, 4 
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is evasion or not is whether the facts disclose 


“primarily and essentially an offence for 


which ths compiaint 
required. l 
- Now, it appears to mein this case quite 
clear, thatthe facis primarily’ and essen- 
tially disclose an offence under s..210 of 
the Penal Code. ‘This in the words cf 
Brocmfield, J., in Emperor v Sahebrao 
Baburao (1) is ‘primarily and essentially 
the offence complained of. The other 
offences alleged are merely subsidiary to 
this offence. The alleged secretion, cheat- 
ing, misappropriation are-all for the pur- 
Pose of obtaining the fraudulent decree 
and the law would be frustrated if, where 
complaint of the Court was required for 
the principal offence, the Court entertained 
the complaint for the subsidiary offences 
for which no complaint of the Ccurt is 
required. It is true that the complainant 
has endeavoured to evade the resirictive 


of the Court ig 


-provisions of s. 195, Criminal Procedure 


Code. by alleging the acis complained of 
to be cflences underss. 204, 404 and 420, 
Indian Penal Code, but these are all evasions. 
Indeed, it appears tome that in order to 
prove the alleged offences were offences 
under s. 204 ors. 447, Indian Penal Code, 
it will be necessary to prove the commis- 
Sion of the offénce under s. 210, Indian 
Penal Cade for which complaint of the 


, Court is required. In Emperor v. Sahebrao 


Babureo (1) the facts did not disclcse an 
offence falling under s. 193, Criminal Pro- 
cedure Gode. The facts did not discicse 
an offence under s. 206 of the Penal 
Code. 

It was sought in argument before me to 
bring in s. 477, Indian Penal Code. The 
offence under this section was not men- 
tioned in the eccmplaint with the other 
alleged offences, nor was the offence under 
s. 403, Indian Penal Code, for which the Sub- 
ordinate Magistrate recommended process 
to issue though s. 409, Indian Penal Cede 
was menticned. Sections 204, 409 and 420, 
Indian Penal Cede are mentioned, but I 
do not think this matters. It is for the 
Code to decide which offence the facts 
alleged disclose. The learned Magistrates 
have found all these secticns inapplicable. 
So far isthe offence under s. 403, Indian 
Penal Cede is concerned, it appears to me 
doubiful whether it can be said that there 
has been in this case any conversion or 
user within the provisicns of tbat section, 
The ergument that s. 403, Indian Penaj 
Code, applies appears to me far-fetched, 
The endorsed copy or receipt could nog 
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have been adduced in evidence in the 
Proceedings in execution for the adjust- 
mént was not notified to the Court. So 
ib does not appear to me s. 204, Indian 
Penal Oode is appropriate. It is not clear 
what other legal proceedings the alleged 
«offence under s 204 can be referred to; 
«and so far as the offence under s. 477, 
Indian Penal Code is concerned, it appears 
to me, proof of this ofence depends upon 
the proof of the offence under s. 210, 
Indian Penal Code. In short, I am doubt- 
ful about the application of s. 204, Indian 
Penal Code or s. 477, Indian Penal Code 
or s. 403, Indian Penal Code to the facts 
of this case, but I am not doubtful about 
the application of g.210, Indian Penal Code, 
and when I asked the learned Advocate 
why the straightforward course of applying 
to the Court for a complaint was not 
taken, I could get no satisfactory answer. 
This appears to me clearly a case where 
for reasons best known to himself, the 
complainant does not take a straightfor- 
ward course. He has taken a circuitous 
course f.r reasons not satisfactorily ex- 
plained. In my opinion there is nothing 
in the two casesof this Court relied upon 
to support the case of the complainant. 
The offence alleged in the complaint 
clearly supports the case of an offence under 
s. 210, Indian Penal Code, as the principal 
offence. It does not clearly support a case 
under the other sections. 

The discretion of Magistrates -in dis- 
missing complaints is not lightly to be 
interfered with. In this case the Magis- 
trate has exercised his discretion. At the 
most itcan be said there is something to 
be said against the order of the learned 
Magistrate dismissing the complaint, bat 
there is as much, if not more, to be said 
in its favour. Therefore this is not a case 
where I think I should interfere in revi- 
sion. Jurisdiction in revision is not lightly 
to be exercised. If the case is a proper 
one for prosecution, the applicant will get 
his complaint not, it is true, for an offence 
said to have been committed three years 
ago, but for an offence recently committed 
which is the real cause of his grievance 
and his loss. I therefore reject this revi- 
sion application accordingly. 

N. Application rejected, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 8 of 934 
Nuvember 6, 1936 
SULAIMAN, C. J. AND Bennet, J. 
Babu KUNWAR BAHADUR — APPELLANT 
VETSUS 
GULSHER KHAN AND cCTHEK&S— 
RESP INDENTS 
Agra Tenancy Act (III of 1926), s. 1% —Ezx- 
proprietary holding—Planting of trees before mort- 


gage in 1915—Mortgage, tf lawful—Effect of Act of 
1926—Holding, if becomes transferable —Transfer, 


effect of. 


Where on an exproprietary holding trees were 
being planted for several years before it was mort- 
gaged in 1915, and after the passing of the Agra 
Tenancy Act, 1926, the holding became transferable 


der s 197 of the Act: 
“Rela, that as the nature of the land had altered 


and it had become a grove, it could be lawfully 
mor.gaged, and even if the holding be laken as 
non-transferable before the Act, by the Act of 1926, 
the mortgagors became capable of making the trans- 
fer and hence the transfer should-operate on the 
interest then held by the mortgagors. The mort- 
gage could, therefore, be enforced. Jalesar Sahu v. 
Raj Mangal (1) and Rom Chandar v. Tewari Hub 
Lal (2), referred to. 


Mr. Panna Lal, for the Appellant. 
Messrs. K. Verma and 9. B. L. Gaur, 


for the Respondents. 


Judgment.—This is a second appeal by 
the plaintiff against the concurrent dec- 
rees of two lower Courts dismissing 
his suit. Tne plaintiff sued on a-usnfruc- 
tuary mortgage dated October 4, 1915, a 
registered document executed by Inayat 
Khan and Ismail Khan in favour of the 
present plaintiff Kunwar Bahadur. The 
amount of the mortgage money was 
Rs. 500. Tne morlgaged property 1s des- 
eribed as a grove bearing certain numbers 
in an area of 3 bighas3 biswas pukhia of 
land of exproprietary tenancy; and then 
follow five sub-numbers 635-1, 685-2, 685-3, 
685-4 and 6585-5 as in mahal Kunwar Baha- 
dur, mortgagee, and a description of 325 
trees. Some argument was made that only 
395 out of 335 trees were mortgaged. It 
was possible that ten trees were not mort- 
gaged because they had already been 
mortgaged in mahal Kunwar Bahadur. Tue 
mortgage also provided thatthe interest 
and the amount of profit would be equal 
and that in case of non-delivery of posses- 
sion interest at 2 per cent. would be paid, 
The reliefs asked by the plaintiff were ; 
(a) thatthe defendants be ordered to pay 
to the plaintif Rs. 500 the principal 
amount and interest together with costs, 
etc. ; (b) in case of default of payment, the 
mortgaged trees should be sold ; and (e) if 
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in the alternative the Court deems proper, 
possessicn over the trees shou.d be award- 
ed tcyether with interest, etc, for the 
period of dis possession. 

The written statement filed by the de- 
fendsnis was that under a sale- deed dated 
February 25, 1915, tLat is shortly before 
the mortgage in question Inayat Khan had 
sola his share in the grove in question to 
Musammat Hamidunnisa in lieu of dower 
debt and, therefore, Inuyat Khan had no 
right of transfer lef: in him. It was fur- 
ther pleaded that the grove in question 
was an exproprietary holding and thatthe 
mortgage could not be made at the time 
ihe grove in question was: mortgaged and 
the mortgagee deed was unlawful for these 
reasons also. The Courts below have held 
that under the law of 1915 the mortgage 
deed was void, and the suit cf the plaint- 
iff failed altogether as the grove wus not 
legally transferable. Now various points 
arise in‘regard to this matter. In the first 
place, the plaintiff entened into this mort- 
gage with Inayat Khan and Ismail Khan 
under which they undertook to give him 
possessicn of this grove in 1915. The 
plaintiff brought his suitin 1927 when the 
period of 12 years had not expired, and, 
therefore, before the mortgage was barred 
by limitation, the plaiztiff applied that 
the mortgage should be carried out. It 
is true that in. 1915 there was a law pro- 
bibiting. the transfer of an exproprietary 
holding, that whether that law did or did 
not apply to that holding is immaterjal. 
The matter has been made clear by the 
present Tenancy Act (IIL of 1926) and 
under Ohap. XII of that Act a person who is 
a grove- holder may transier it by voluntary 
transfer under s. 197 (b). There is no doubt 
at ali that although the holding was origi 
nally an exproprietary holding, under the 
Present law the defendants are quite en- 


titled to make a Voluntary transfer. Bec- 
tion. 196, provides for the planting 
of trees by a tenant and there is 


a prevision that if the planting began 
prior to tue Act, it was not necessary that 
the permission should be in writing and 
might.have been either express or implied. 

The ev.dence in the present case shows 
that the grove had been standing for a long 
time on this land. The exproprietary 
tenancy. arose in 1883 with the sale of a 
share of Daulat Khan, the predecessor of 
Inayat Khan and Ismail Khan. There is 
an entry in Khasra cf 33805 Fasli, that 7 
bighas 7 biswas, No. 685, that is the number 
jn question, was cultivated by Inayat Khan 


KUNWAR BAHADUR v. GULSHER Kaan (ALL) 


i691 6 
and Ismail Khan as their exproprietar, 
‘holding. Two years la‘er, in the settlemen 


of-130; Fasli corresponding to 1899-180_— 


_there were anumter of trees on the holding 
“as is bound by the Munsif ‘The finding 
‘has not been contradicted by the lowe: 
‘Appellate Court. He states that there are 


49 mang), 4 shisham, 12 rim, 4 guava, Jam 


kacnnal and 1 babul trees. In the mort 
gage deed in question in 1915 the numbe: 
of trees had greatly increased and they 
comprised 325 trees, on the area mortgagec 
which was 3 bighas 3 biswas. 
area the trees would be planted on an 
average of 6 yards apart, and in our opi 
nion, that would change the nature of 
the land and make Ita grove. Tue plaint- 
iff, therefore, is askiug that the contract 
which is now perfectly legal should be 
carried out, and the provisions under which 
it had been. held by the Courts below to 
‘be illegal, that is, s. 23, Contract Act, no 
longer applies. It may be noted that in 
s. 193, of the present Tenancy Act it is laid 
down that woen land is held by any per- 
son whohas no proprietary right therein 
and the land is grove land, then the Court 
may presume that he holds such land as 
a grove-holder. Under that presumption, 
therefore, the present defendants are grove- 
holders. Now the Courts below have ref- 
erred to various rulings, but there have 
been considerable variations in these cases 
in regard to the right of a perscn who was 
a tenant and had a grove to transfer his 
right in the grove. There are two rulings to 
which reference may be made. One of 
these is Jalesur Sahu v. Raj Mangal (1). 
In that ruling it is laid down that wheré 
an occupancy tenant planted trees and 
ceased to use land for agricultural pur- 
poses, his occupancy tenantry became a 
grove and was subjectto all the incidence 
of grove land: The matter has also been 
before tha present Bench in Ram Chandar 
v. Tewari Hub Lal (2). It was there held 
that where an occupancy tenant morigaged 
a plot of his holding in 1913 and a grove 
existed on that plot which had bzen plant- 
ed with the implied permission of the 
zamindar, then tne nature of the plot was 
altered from an occupancy tenure to a grove 
tenure, and the plot became capable of being 
mortgagedand could be soldin execution 
of a mortgage decree. This appears to 
have superseded the rulings on which the 


(1) 43 A 606; 63 Ind, Cas. 437; AI R 1921 All. 
168; 19 ALJ 616, 

(2) (1985) A L J £05; 155 Ind. Cas. 358; A IR 
1935 All, 035; (1935) R D 126; 7 R A 920, 
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Jouris below have relied. In our opinion, 
his is sufficient authority for the plaintiff 
n-the present suit. We may also refer 
:0 another provision of the law contained in 
3, 43, Transfer of Property Act. It is there 
rovided that if a person fraudulently or 
rroneously represents that he is authorized 
0 transfer certain properties and professes 
o transfer such properiies for conside- 
‘ation, such transfer shall at the option of 
the transferee operate on any interest which 
he transferor m -y acquire in such proper- 
ties at any time during which the contract 
«of transfer subsisis. Learned Counsel for 
«the respondent argued that his client had 
made no erroneous representation because 
he said an erroneous representation on a 
point of law would not come within the 
meaning of the section. We see no reason 
for such a view. 
In our opinion, the respondents in exe- 
culing the mortgage in 1915 represented 
that they were entitled to make this transfer 
in accordance with the ordinary provisions 
in the Transfer of Property Act. As a matter 
of law the respondents argued that they 
were not entitled to make this transfer; 
but there is no doubt whatever that with 
the passing of Act III of 1926 the respon- 
dents because capable of making the trans- 
fer in question. Therefore, even if the 
law was formerly in accordance with the 
view of the respondents, by the applica- 
tion of 5. 43, Transfer of Property Act, the 
transfer should operate on the interest now 
held by the respondents, which is now a 
transferable interest. We, therefore, re- 
verse the findings of the Court below on 
issues Nos. | and 2 and we remand the suit 
for disposal on the remaining issues, Nos. 3 
and 4. Ccsts incurred will abide the event. 
pppenent will be entitled to refund of court- 
ee. 
N Case remanded. 


NAGPUR HIGH COURT 
Second Civil Appeal No. &2 of 1934 
June 30, 1936 
STONE, t'. J. 
RAMDEO-— APPELLANT 
VETSUS 
LALU— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. IIT, r. 4 
— Pleader not duly authorised due to bonafide and 
reasonable mistake—Litigant should be given chance 
to set matter on foot — Power-of-altorney — Agent 
given all powers for proper conduct of suit—~Agent 
appointing Pleader empowering him to appoint an- 
other Pleader-—Such Pleader appointing another 
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Pleader by vakalatnama—Appeal filed by him, if 
properly filed—~—Vakalatnama, if power-of-attorney 
—Power-of-attorney, meaning of. 

It is contrary to the spirit of justice that a 
litigant should fall simply because through some 
perfectly bona fide and reasonable mistake the 
Counsel appearing for a party is not duly authorised, 
and although where it appears that heis not duly 
authorised, it will doubtless be the duty of the Court 
in question to treat the proceedings that he has 
set on foot as of no effect, still the Court should, 
so far as is possible, cafeguard the litigant from 
his litigation coming to s) unsatisfactory a con- 
clusion by pointing out to him the desirability 
of making the necessary application to set the 
matter on foot again and, if an application is made, 
to be indulgent as regards time and give efiz:ct to 
the provisions, in & suitable case, of s. 5 of the 
Limitation Act. 

The plaintiff appointed a general agent to conduct 
litigation on his behalf and authorised him to 
“engage a Pleader ora Barrister onmy behalf when 
necessary”. The agent gave a vakalatnama to a 
Pleader duly signed and filed and gave him power 
to appoint another Pleader if necessary. This 
Pleader appointed another Pleader by vakalatnama 
duly signed by himself and appeal was filed by this 
latter Pleader : 

Heid, that the Pleader who filed the appeal was 
duly empowered to do what he did and he was thus 
duly authorised by a vakalatnama duly filed and 
the appeal was properly constituted. Amir Shah v, 
Abdui Aziz (1), In the matter of Filing Powers 
Document of Appointment by an Advocate or Pleader 
(2) and K. L. Gauba v. The Indo-Swiss Trading 
Co. (3), distinguished, 

A vakalatnama is a power-ol-attorney and a 
“power-of-attoraey’ is an authority whereby one is 
set in the turns, stead, or place of another to act 
for him, 

In India under the Stamp Act, s. 2 (21), a power- 
of-attorney forthe purposes of the Stamp Act is 
defined in a way that excludes a vakalatnama because 
it excludes a document which carriesa court-fee 
stamp, but that definition for the purposes of the 
Stamp Act, makes it quite clear that if it were 
not fur that definition, a vakaletnama being a 
power-of-attorney would require not only a court- 
fea stamp under the Court Fees Act but also a 
stamp under the Stamp Act and to avoid that 
double stamp it was necessary in the Stamp Act 
to exclude the vakalatnama. 

S.U. A. from the appellant decree of the 
Court of the District Judge, Hoshangabad, 
dated December 11, 1933, in Civil 
Appeal No. 67 of 1933, confirming tLe 
decree of the Court of the Second Addi- 
tional Sub-Judge, Second Class, Harda, 
dated July 7, 1933, in Civil Suit No. 200 of 
1933. o 
Mr. K. B. Tare, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 
Judgment, —This appeal raises an 
interesting point under O. IM, r. 4 of the 
First Schedule tothe ivil Pr.cedure Code. 
Unless this appeal succeeds, the result, 
in my opinion, will be unfortunate because 
an appeal, waich may or may not be 
meritorious, has beea dismissed on the 


technical ground that it was never properly 
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constituted because the tegal agent who 
had theecnduct cf the appeal on behalf of 
the appellant was not a person duly 
authorised by the litigant in question and, 
therefore, tLe steps taken by him were of 
no effect. Nothing that I say should be 
regarded as in any way loosening the 
stringent rules which are designed to 


prevent unauthorised persons conducting. 


litigation, but I do desire to observe that 
it 18, in my opinion, contrary to the spirit 
of justice that a litigant should fall simply 
because through some perfectly bona fide 
and reasonable mistake the Counsel appear- 
ing fora party is not duly authorised, and 
although where it appears that he is not 
duly authorised, it will doubtless be the 
duty of the Court in question to treat the 
proceedings that he has set on foot as of 
no effect, still the Court should, in my 
opinion, so far asis possible, safeguard the 
litigant from his litigation coming to so 
unsatisfactory a conclusion by pointing out 
to him the desirability of making tha 
neceseary application to set the matter on 
foot again and, if an application is made, 
to be indulgent as regards time and give 
effect to the provisions, in a suitable case, 
of s. 5 of the Limitation Act. 

Now in the present case the position is 
as follows. The plaintiff is one Ramden 
Seth. He appears to have been an old 
man and a man engaged in cultivation 
and accordingly he appointed one Mohanlal 
as general agent to ccnduet litigation on 
his behalf. Now it is said that the power- 
of-attorney limited the powers of the 
agent so far as the duty of engaging 
Pleaders, Barristers is concerned, by using 
t e following words: “engage a Pleader or 
a Barrister on my behalf when necessary.” 
Ib will be observed that the expression 
does not go on to say: 

“and/or authorise such Pleader or Barrister, if he 
finds himself unable in any matter to appear, to 


appo another Pleader or Farrister to act in his 
stead.” 


In the same way it does not enable the 
general power-of-attorney agent to employ 
two Pleaders and two Barristers in any 
particular case, if the case is so heavy 
that two Pleaders or two Barristers are 
obviously desirable. The general power- 
of-attorney further states that all the work 
done by the agent shall be accepted by 
the principal as personally done by him. 
Reading that pcwer-of-attorney I have 
come tothe conclusion that itis intended 
to give the agent all powers necessary for 
the proper conduct of litigation. Now that 
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power-of-attorney agent gave a powe 
called vakalanama to a Pleader, Pandi 
Narayan Rao Vishwanath Bapat. I observe 
that, in my opinion, the vakalatnama ir 
a power-of-attorrey. In Stroud’s Judicia 
Dictionary ‘“power-of-attorney” is definet 
as 


“an authority whereby one ‘is set in the turm 
stead, or place of another’ to act for him” 


In India under the Stamp Act, s. 2 (21, 
a power-of-attorney fcr the purposes 0 
the Stamp Act is defined in a way tha 
excludes a rakalatnama because it excludes 
a document which carries a court-fee stamp, 
but that definition for the purposes of the 
Stamp Act, in my opinion, makes it quite 
clear that if it werenot for that definition, 
a vakalatnama being a, power-of-attorney 
would require not only a court-fee stamp 
under the Court Fees Act but also a stamp 
under the Stamp Act and to avoid that 
double stamp it was necessary in the 
Stamp Act to exclude the vakalatnama. 
By this second power-of attorney called 
vakalatnama Mohanlal authorised Bapat to 
appear and conduct the suit in question 
and in that power used the following 
words : 

“The said Pleader shall have a right to make 
any other Pleader or Barrister stand on his behalf 
when necessary.” 

Although these words have been describ- 
ed as inapt to confer power on behalf of 
another, they are almost in the same terms 
as the definition of the power-of-attorney 
contained in Stroud’s Judicial Dictionary, 
which I have already quoted. Stroud says 
“set in the turns, stead, or place of another”, 
while this vakalatnama says “stand on 
his behalf", which expression is almost 
exactly ihe same. So authorised Bapat 
appointed again, by vakalainama duly 
signed and filed, one Pandit N. B. Sirpurkar 
and it was that gentleman who appeared. 
Order TH, r. 4 of the Civil Prccedure Cede, 
says that no Pleader should act for any person 
in any Court unitess he has been appoint- 
ed for the purpese by such person by a 
dcenment in writing signed by such person 
or by Lis recognised agent cr by some 
oiher person duly authorised by a power- 
of-attcrney to make such appointment. 

Now, in my opinion, disagreeing with 
the lower Appellate Court, the provisions 
of that order have been complied with. 
The gentleman who apyeared had been 
duly authorised by a power-of-attorney, vig. 
by a vakalatnama which Mr. Bapat gave 
him. Mr. Bapat in turn was duly author- 
ised to make such an appointment. He 
was duly authorised by another power-of- 
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attorney, - another vakalatnama given by 
Mr. Mohanlal. Mr. Mohanlal was duly 
authorised hy another power: of-attorney, 
being a p wer-of-attorney given him by 
the plaintiff. My only difficulty has been 
in arriving at the conclusion whether he 
was also duly authorised by the plaintiff 
not merely to appoint a Pleader but to 
authorise that Pleader to appoint another 


Pleader. As [ have observed, however, 
reading .his power of-attorney, fairly, 
I think he has been placed so far as 


practicable, in the position of the plaintiff 
so far as the conduct of the litigation is 
concerned, and though it might be possible 
by giving avery narrow construction to 
his power-of-attorney to limit his power 
in the matter-of-appointing Counsel, I am 
of the opinion that he was empowered to 
do what he did. 

I have been pressed by a number of 
authorities Amir Shah v. Abdul Aziz (1), 
In the matter of Filing Powers (Documents 
of Appoin'ment), by an Advocate or Pleader 
(2), and K. I. Gauba v. The Indo-Swiss 
Trading Co. Ltd. (3), but these cases are caces 
where the person who was purporting to 
act had not been authorised by a doenment 
in writing, and tke distinction that has 
been drawn was the distinction between 
els. Land 5 of O. III, rv. 4, Civil Procedure 
Code. Here there is no question that this 
Pleader is purporting to act (and not 
merely plead), that O. III, r. 4 (1) applies, 
and that this person would not be entitled 
to act unless te was duly authorised by a 
power of-attorney, unless he has filed a 
vakalatnama and unless the vakalatnama 
has been given by a persun authorised. 
The question here is different from the 
question under discussicn in those cases 
and turns upon the true construction of 
the power-of-attorney to Mohanlal. I can 
well understand the conclusion .that the 
learned District Judge has come to. I 
think, however, that the construction he 
gives although it can be justified if you 
look at one part of the power, is too narrow 
when the power is looked at as a whole. 
I am of the opinion Mohanlal was em power- 
ed to give the power that he did, from 
which it follows directly that Bapat had 
power to authorise the Pleader to act who 
in fact appeared. That Pleader was thus 
duly authorised by a vakalatnama duly 


(1) 13 L 775; 136 Ind. Cas. 712; Ind Rul. (1932) Lah. 
248; A I R 1932 Lah. 373; 33 P T, R 388. 
(2) 4 R 249; 98 Ind. Cas. 15; A I R1926 Rang 21:; 
5 Bur. LT 221 
(3) AIR 1936 Lah. 500; 163 Ind. Cas. 141; 388 PLR 
258; 8 R L 1024; 17 L 610, i 3 
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filed. The appeal accordingly succesds 
The matter will be remanded for disposal 
Each side will bear its own costs of this 
appeal. 

N, Appeal succeeds, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1355 of 1933 
December 17, 1936 
SULAIMAN, O. J. AND BENNET, J. 
BHAGWAT MISIR—DEFENDANT — 
APPELLANT 
VETSUS 

Musammat SHEOKALI KUAR 

AND OTHERS — DEFENDANTS— RESPONDENTS 

Hindu Law—Succession—Daughters and daughters’ 
sons—Evidence in derogation of custom entitling them 
to succession must be very weighty — Second appeal 
—Question of custom—High Court, if can go into cor- 
rectness of findings of fact. | ; 

The general principle of Hindu Law is that daugh- 
tersand daughters’ sons are entitled to succeed. 
Evidence in derogation of this custom must be 
evidence which is of very considerable weight. [p. 
122, col. 2.1 l 

It is not for a Court of second appeal togo into 
this matter. Itisforthe Courts which entertain 
questions of fact to find out which facts are proved 
and when those facts have been found the High Court 
in second appeal can consider the quesilon whether 
from those facts the conclusion should or should not 
be drawn that a custom has been legally proved. [p. 
120, col 2.| DE i 

S5. C. A. fromthe decision of the Addie 
tional Sub-Ju ige, Azamgarh, dated October, 
17, 1933. 

Messrs. K. N. Katju and K.L. Misra, for 
the Appellant. 

Mr. A. P. Pandey, for the Respondents. 


Judgment.—This is a second appeal 
by one of the defendants, Bhagwat Misir 
against concurring decrees of ihe two 
lower Courts in favour of the plaintiffs. 
The family pedigreə is given on p. 10. 
The plaintiff No. | is Musammat Sheokali 
Kuar, the daughter of Bindadin, who was 
the last male owner of the property in 
dispute and plaintiff No. 2, Ram Datt Misir, 
is the son of plaintif N>» 1. Tne plaint 
sets out thatthe deceased Bindad'n Misir 
was a resident of Mauza Lohra in Azam- 
garh district, whichis inthe province of 
Agra under this High Court, and he died 
lsaving the property in the plaint which 
consisis of pukiiadari shares paying 
revenue in the village of Daudpur and 
yabzadart property paying revenue in the 
village of Bhagwanpur Manjharia. Both 
these villages are situated in Pargana 
Birhar, in the district of Fyzabad,in the 
province of Oudh, which is not under the 
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jurisdiction of this High Court. The third 
item of property in the plaint consists of 
an ahata or enclosure in Mauza Lobra 
in Azamgarh district. The plaint set out 
that the defendants had interfered with 
the possessicn of the plaintiffs in the prc- 
perty in question and asked fcra decree, 
Originally the plaint asked for a declara- 
tion but it was subsequently amended on 
June 21, 1930, and asked for possession if 
necessary, and the Courts below have 
granted a decree in favour of tle plaintiffs. 
‘After the death of Bindadin the property 
was held by his widow, Musammat Jzi 
Kunwari Kunwar, who died in the month 
of September 1929, and tke plaint was 
brought shortly after her death on Decem- 
ter 21, 1929. The appellant before us, 
Bhagwat Misir, filed a written statement 
on February 24, 1930, and in para 5 he 
pleaded as follows: 

“In the family ofthe defendants as well as among 
the members of the brotherhood of the defendants 
living in the neighbouring places of Pargana Birhar 
of which the defendants are the original residents, 
there isa custom that a daughter or her son is 
excluded from inheritance. Accordingly this custom 
has all along been in vogue in the family of the 
defendants from the time of old and no daughter 


or her descendant hasup to this time ever got any 
share.” 


In para. 9 he alleged that no ahata 
and trees belonging io Bindadin Misir 
existed in Mauza Lohra and that the 
plaintiffs had created a fictitious cause of 
action inthe district of Azamgarh and 
filed the suit there and the suit was not 
cognizable by that Court. This question 
of jurisdictivn of the Azamgaih Court has 
been argued in second appeal on grounds 
Nos. 1 and 2, but the argunent for the 
appellant is stultified by the fact that on 
the very day on which te filed his written 
statement, February 24, 1930, he filed 
a plaintin original suit No. 107 of 1930 
against the plaintiffs claiming pcssession 
of tke two hcuses in the village of Lohra in 
Azamgath District,and he filed this suit 
in tie Court of the Munsif at Azamgarh. 
On p. 50 the lower Appellate Court finds 
that the ahata pertains tothe hotises and 
that appellant interfered with the possession 
of plaintiffs. This action of the appellant 
ciearly shows that there was a dispute 
between the parties at the time of the 
pleadings in regard to property in Azam- 
garh District and therefore it, was clear 
that the Azamgarh Court had jurisdiction. 
The suit of the appellant was dismissed 
by the trial Court and he filed an appeal 
and his appeal was dismissed hy the lower 
Appellate Court. Learned Counselfor the 


BHAGWAT MISIR & SHBOKALI KUAR (ALL). 


“16910 


appellant suggested that permission should 
be given to him to withdraw his plaint 
in suit No. 107 of 1930 and he appeared to 
think that if such permission were granted 
the provisions of the Evidence Act in regard 
toan admission wculd in some way allow 
him to destrov the existence of the admis- 
Sion Le made in the plaint. No such result 
would accrue from permission to with- 
draw the plaint. Weare of opinion that 
the Azamgarh Court c'early had jurisdiction 
as there wasa subject-matter of dispute in 
Azamgarh District. 

Now the remaining grounds of second 
appeal which have been argued are that 
the Courts below were in error in not 
holding that the alleged cystom was prov- 
ed. The Courts below have examined the 
instances produced by the parties about 
the alleged custom in thisfamily and the 
Courts have held that the instances in 
which the alleged custom was observed 
are not so numerous as the instances in 
which the alleged custom was not observed. 
Learned Counsel considers that we should 
examine the correctness of the findings 
of fact of these instances; but we are of 
Opinion that it is not for a Court of second 
appeal to go into this matter, It is for the 
Courts which entertain questions of fact to 
fnd out which facts are prcved, and 
when those facts have been found, this 
Courtin second appeal can consider the 
question whether from those facts the con- 
elusion should or should not be drawn that 
a custom Has been legally proved. The 
main argument, however, for the appel- 
Jant wasin regard to what he describes 
as a riwaj-i-am establishing his alleged 
custom. This is contained in a document 
called the rivaji-am of Pargana Birhar, 
Eyzabad District, Ex. E-l, and it may be 
translated as follows :— 

“Whereas settlement of our village is about to be 
made by the Government, we have, accordingly, 
entered in etail the rights or our qaum (caste) 
which particularly affected our landed property in 
the papers relating to each village, but those rights 
which are commonly in use in our castes have not 
been recorded. Therefore, we, the lambardars and 
co-sharers of qaum Brahman, Pargana Chandpur 


Birhar, Distiict Fyzabad, agree (ekrar karte hain) 
with respect tothem as follows.” 


Then follow anumber of questions and 
their answers and question No. 14 as given 
in Ex. 49 is as follows:— 

Q. If an owner of land dies without a male issue 
leaving only a daughter or unmarried daughters, 
what are their rights in the property? 

A. It is not considered that the daughter or 
daughters have any right of inheritance except this 
that whoever becomes entitled to the property as 
heir, should get the unmarried daughter or daughters 
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married in an ordinary and moderate manner with 
the income of that property.” 

Now the Courts below have found that 
this riwaj-i-am cannot apply to the pre- 
sent case for various reasons. One of the 
main reasons is that this rewaj-i-amis of a 
cerlain Pargana Ohandpur Birhar in 
Fyzabad District,and we are of opin- 
ion that the Courts below are correct in 
holding that this riwaj-i-am applies to 
the persons of the caste of Brakmans who 
are resident in that Pargana. On the 
citer hand the Courts below have held that 
the partiesto this case belcng to a family 
which is resident in Azamgarh District and 
has been resident in that District for many 
generations and did*not previously come 
frem ParganaeBirhar as alleged in the 
written statement but came from the 
District of Gonda and originally from 
Ceylon, of which the ancient name was 
Shukaldwip, and the parties belong to the 
Shakaldipi Brahmans. The next reason 
why this document cannot apply is that 
the appellant has failed to connect it with 
the villages in question, that isthe two 
villages inthe plaint in the Fyzabad Dis- 
trict. Noattempt was made by learned 
Ccunsel to ecnnect this riwaji am which 
was for the whole Pargana with the village 
of Bhagwanpur Manjharia. He made an 
attempt 10 connect it with the village of 
Daudpur and bas attempted it by 
reference to a document called a shejra 
nasab malikan of village Daudpur which is 
quoted on p 74 of the paper- 
book. In this genealogical tree thereis a 
note : 

“Whatever usages and customs were in our qaum 
andfamily, we have got recorded in the dastur-ul- 
amal riwaj-t-am and they shall be put into 
practice,” 

Now the ecpy as originally produced of 
this document showed that there was a 
verification by four persons whose names 
are not particularly legible but who are 
stated to be Bhekhman, Sheshman, Ram 
Faqir and Ram Tahal and the verifecation 
was shown in the copy as made cn May 3, 
1882. If ihiskad been the correct date, the 
reference to the riwaj-i-am of Pargana Bir- 
har of the year 1878 would be comprehen- 
sible, but it has been found that the copy 
bears an incorrect date and the verification 
was on May 3,1°72, and not on May 3, 1882. 
Learned Counsel has failed to satisfy us 
that the reference in a document of 1872 
can be to a document which was not then 
in existence and did not come into 
existence until the year 1878. The argu- 
ment made was that no other riwaj-i-am 
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had been shown, 
document, of 187 \ 
of the Pargana. 
that because a docu 
duced, therefore, it cà 
Gazetteer of Fyzabat 
there were two summa 
tn Fyzabad District aft 
the first being apparenti, 
second in 1859. On p. 11 
it is stated : 
“Operations in connection wit, 
ment began in 1°60 and continued 


long period asthe work was not \ 
till October 178." \ 


The new assessments weré introduced 
at various times between 1865 and 1870. 
On p. 115 it is stated that in 1875 a 
revision of the settlement was undertaken, 
It was apparenily in the course of this 
revision that the document of 1878 was 
prepared, on which the appellant relies, 
Now itis quite impossible to assume that 
the reference ina document of 1872 made 
in a settlement which was completed 
apparently about that time can have any 
reference toa document completed in the 
revision of the settlement several years 
later. This is the second weakness in the 
case for the appellant. The third weakness 
is that the Gazetteer shows that Paragana 
Chandpur Firhar isa large area, and on 
p. 206 itis stated that the population of 
that Pargana in 1901 was 1,53,375 inhabi- 
tants, and the number of villages was 521 
and thenumber of mahals 1,323 as shown 
on p. 209. Now the reference in the 
riwaj-t-am of 1878, indefinite as it is, 
is merely a reference to the general custom 
of Brahmans in that Pargana as apparent- 
ly stated by certain Brahmans who were 
asked questions onthe point. It does not 
appear to bea sound argument that the 
statements of a few individuals out of at 
least several thousands should be evidence 
of great weight in a question of a custom 
of this nature. 


„ail 


unpleted 


Now itis true that the general question 
of the weight to be assigned to statements 
ofcustom recorded in village papers has 
been the subject of considerable argument 
in this appeal; but we do not consider 
thatin the present case it is necessary to 
express any opinion on this subject. The 
case in our opinion is concluded by the 
fact that the appellant has failed to show 
that the particular custom on which he 
relies and which is alleged to be recorded 
in the riwaj itam of 1878 can be applied to 
the particular family in question. Tne 











Pstion has been considered 
fs in various cases. One of 
as is mentioned on p. 85 of the 
ent of the lower Appellate Court 
A inthis case brought by reversioners 
against the daughters of one Bhekhman, 
who was a member of the family, it was 
held no doubt that this particular riwa) t-am 
was sufficient evidence on whichto found 
a finding of the custom. This judgment 
is Ex. G-l. The second time the matter 
came before the Courts was in a sult 
against the transferees of some of these 
daughters and if was held by the Courts in 
¥yzabad in a judgment, Ex. 0-1, that the 
custom was proved both on this riwaj tam 
and on some oral evidence. But it is to be 
noted that in that case the daughters were 
not interested in arguing that the custom 
did not apply because it was to the inter- 
est of the daughters that the rights of the 
transferees should be defeated. Now on the 
other hand as stated on p. 73 of the judg- 
ment of the Court below, the Additional 
District Judge of Fyzabad held that this 
particular riwaj i-am of 1878 could not 
bind the persons in the villages of that par- 
gana, andin another instance the Courts 
in Fyzabad also held that the riwaj-t-am 
of the Pargana was not sufficient evidence. 
In the pedigree there have been cases 
brought before ihe Courts on three 
oceasions. One is the case mentioned 
above decided in favour of the appellant's 
view in regard to the daughters and daugh- 
ters’ sons of Bhekhman. 

Another case was in regard to Musam- 
mat Sundra, the daughter of Ganesh. 
Vusammat Sundra is not mentioned in 
the pedigree on p. 10, but it is admitted 
that she is the daughter of Ganesh. Her 
right to succeed to the property of her 
father was challenged by the reversioner 
Tribeni Misir, defendant No. 2, her father's 
nephew, and his suit was dismissed for 
default and his appeal to 
District Judge was also dismissed. It is of 
course a matter for argument as to whether 
he allowed his suit to go by default because 
he had not sufficient evidence of custom to 
produce asthe lower Appellate Court has 
considered, or as to whether it was for 
some Other reason, ‘but we do not think 
that we are called upon to go mtoa ques- 
tion of this nature in second appeal.  — 

The remaining instance in this family is 
that of Musammat Mutera, the daughter of 
rag Datt. A suit was brought against her 
by Tribeni Misirand his father Jag Datt 
and they succeeded in obtaining the pro- 
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perty of Prag Datt. Now the lower Appel- 
late Court has gone into the facts of this 
case and has held that it is nota god 
instance because the ordinary presumption 
of Hindu Law would have applied, that 
Prag Datt was not a separated Hindu but 
was joint with his relatives. In second 
appeal it has been argued thatthe Court 
below was not entitled to draw such a con- 
clusion because it had not been specifically 
Pleaded. The case of Prag Datt was not 
the subject of any pleading by any party. 


Some further argument was made by 
learned Counsel for the appellant that the 
case of the present respondents-plaintifis 
was that Tribeni hade succeeded by a will 
and that although the rial Court had 
found that the will of Prag Datt was 
proved, the Jower Appellate Court had 
held that that will was not proved. The 
suggestion then made is that because 
there was the argument about a will there- 
fore a will pertains to a separated Hindu 
and the Court below was wrong in holding 
that Prag Datt may have been joint with 
the rest of the family; Tribeni Misir and 
Jag Datt. The point about a will was 
merely put forward by a questicn of 
Counsel in cross-examination and we do not 
think that a mere question in cross- 
examination isin any way an admission 
binding a party under the Evidence Act. 
There was also a mention of this will in 
the pleadings of Tribeni Misirin a suit. 
We are satisfied that the Court below was 
entitled toarrive at the finding at which 
it did that the case of Musammat Mutera 
was not a good instance. Therefore, as far 
as the family in question are concerned, 
there is one instance in which the rever- 
gioners succeeded in ousting the daughters 
and there is another instance in which the 
daughter maintained her position under 
the Hindu Law against an attempt by the 
reversioners to oust her by a suit in the 
Courts. Itcannot, therefore, be said that 
the instances in this family prove that 
there is any custom of the exclusion of 
daughters. As we have stated above the 
riwaj-i-am of the Pargana Birhar of 1878 
was not good evidence in the present case 
of any custom in this particular family. 
The general principle of Hindu Law is that 
daughters and daughters’ sons are entitled 
to succeed. Evidence in derogation of this 
custom must be evidence which is of very 
considerable weight, and the Courts below 
have held that there was no such evidence 
in the present case. Wesee no reason to 
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differ from that conclusion. Accordingly 
we dismiss this second appeal with costs, 


N Appeal dismissed, 


LAHORE HIGH COURT 
Civil Regular Second Appeal No. 1558 of 
1936 


February 18, 1937 
TEK CHAND, Je 
MELA RAM AND ANOTHER—DEFENDANTS— 
APPELLANTS 


VETSUS 


INAYAT BEGAM~Pvaintrer— 


| | 

HAKIM ALI— DEFENDANT—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63—Judgment-debtor gifting property to daughter 
after decree against him—Gift not proved bona fide 
—Onus—Transfer to defeat and delay donor's cre- 
ditors, 

The property in dispute had already been attached 
before the alleged gift. After the attachment the 
judgment-debtor appeared in Court, paid Rs, 100 and 
undertook to pay the balancs ina short time, On this 
under-taking, the decree-holder agreed thatthe attach- 
ment be raised and the shop released. Very soon 
afterwards, however, the judgment-debtor executed 
the deed in question gifting the particular shop and 
two other shops, and four houses to his daughter. The 
reason for the gift, as given in the deed, was that 
the relations between his daughter and her husband 
had been strained, that she had been living with 
her father and that the latter wanted to make pro- 
visions for her, lest after his death his sons might 
decline to maintain her, 
stated that possession of the property had been 
given to the dones though it was proved that the gifted 
property was in possession of tenants since long 
before the gift. None of the remaining property, was 
available for the decree-holder or the other unsecured 
creditors for satisfaction of their debts, thé property 
being agricultural and exempt under s. 35, Punjab 
Relief of Indebtness Act. The only property, which 
could be attached and sold, was the property which 
was the subject-matter of the gift, In a suit by the 
daughter of the judgment-debtor to set aside the 
subsequent attachment of the disputed property : 

Held, that the onus lay heavily on the daughter 
to prove not only the factum of the gift, but also 
to establish its: bona fides and show that it was 
not intended to defeat and delay the creditors of the 
donor and that she failed todo it: 

Held, further chat the gift baing of the entire at- 
tachable and saleable property of the judgment- 
debtor to his daughter, made ata time when he 
was in debt to unsecured creditors, besides certain 
sums due on mortgages, the transfer was not a 
bona fide transaction, but had been made to defeat 
and delay the donors’ creditors. 


S. O. A. from the decree of the District 
Judge, Gujranwala, dated August 24, 1936, 
reversing that of the Additional Subordinate 
J udge, Fourth Class, Gujrat, dated April 30, 
1936. 


MBLA RAM D. INAYAT BEGAM (LAH) 


In the deed of gift it was , 


123 


: Mr. Lal Chand Malhotra, for the Appel- 
ants. 
Mr. Shabir Ahmed, for the Respondents. 

Judgment.—The appellant had two money 
decrees for Rs. 500 and Rs.400, respectively, 
against Hakim Ali Gujjar of Mauza 
District Gujrat (defendant No. 2). In exe- 
cution of these decrees he attached a 
shop anda vacant sile situate at Karim- 
pura, a suburb of Lala Musa, alleging 
that they were the property of the judg- 
ment-debtor. Proceedings for execution of 
the two decrees had been taken in the 
Court of Lala Raghunath Lal and Sayyed 
Latif Shah, Subordinate Judges, respective- 
ly. In both cases Musammat Inayat Begam, 
daughter of the judgment-debtor, objected 
alleging that by a deed, executed and 
registered on July 3, 1934,the attached 
shop and site, together with two other 
shops and four houses, also situate at 
Karimpura, had been gifted by the judg- 
ment-debtor to her, and that they were 
not liable to attachment and sale in 
execution of the decrees obtained by the 
appellant against the judgment-debtor. 
Af er enquiry both the Subordinate Judges, 
Lala Raghunath Lal and Sayyed Latif 
Shah dismissed the objection, holding that 
the transfer by Hakim Ali in favour of 
Musammat Inayat Begam was gratuitous 
and had been made collusively with the 
intention of defeating and delaying his 


| creditors. 


Musammat Inayat Begam instituted a 
suit under O. XXI, r. 63 of the Civil 
Procedure Code, for a declaration that the 
shop and the site in question were her 
property and could not be attached and 
sold in execution of the decree. The 
decree-holder denied the plaintiff's claim 
and pleaded that the alleged gift was 
fraudulent and not binding on him. 

The only issue framed in the case was: 
Was any gift made by Hakim Ali in 
favour of the plaintiff Musammat Inayat 
Begam and was it validly made? O. P. on 
plaintiff The Subordinate Judge, Chaudhri 
Aziz Ahmad, held the issue unproved, and 
finding that the gift was not bona fide 
and had been made to defraud the 
creditors, he dismissed the suit. The 
plaintiff went in appeal to the District 
Judge, who accepted the appeal and 
decreed thesuit granting the plaintiff the 
declaration asked for. 

The decree-holder has preferred a ge- 
cond appeal, and it has been contended 
onhis behalf that the decision of the 
learned District Judge is vitiated by his 


121 
omission to consider material evidence 
on the record and by his having approach- 
ed thecase from an erroneous legal stand- 
point. 

The deed of gift by Hakim Ali in favour 
of the plaintiff is dated July 3, 1934. 
The decree of the appellant had been 
passed against Hakim Ali much earlier, 
Indeed it is admitted that execulion of 
these decrees had been taken out before 
1934, and the shop in dispute had actually 
been attached. After the attachment the 
judgment-debtor appeared in Court paid 
Rs. 100 and undertook to pay the balance 
in a short time. On this undertaking, the 
decree-holder agreed that the attachment 
be raised and the shop released. Very 
soon afterwards, however, the judgment- 
debtor executed the deed in question gift- 
ing this particular shop and two other 
shops, four houses and a site situate in 
Karimpura, tothis daughter the plaintiff. 
The reason for the gift, as given in the 
deed, was. that the relations between 
Musammat Inayat Begum and her husband 
had been sirained, that she had been 
living with her father and thatthe latter 
waned to make provision for her, lest 
after his death hissons might decline to 
maintain her. Inthe deed of gift it was 
stated that possession of the property had 
been given to the donee. The decree- 
holder, however, denied this fact and led 
evidence to prove that the gifted property 
had been in actual possession of tenants 
since long before the execution of the 
deed of gift, and that these tenants were 
still paying rent to Hakim Ali. No effort 
was Made by the plaintiff to prove the 
contrary. Noneof thetenants of the pro- 
perty comprised in the gift was examined 
at the trial nor any rent-deed in favour of 
the plaintiff produced. Indeed, the 
plaintiff herself did not go into the 
witness-box to swear to the transfer of 
possession toher. Thisisa very serious 
defect inher case, especially when it is 
borne in mind that she being the un- 
sucessful objector in execution proceedings 
and the plaintiff in the suit, the onus lay 
heavily on her to prove not only the factum 
of the gift, but also to establish its 
bona fides andshow that it was not in- 
tended to defeat and delay the creditors 
of the donor. Again, it is admitted by 
Hakim Ali in his statement us a witness, that 
the plaintiff was married 11 or 12 years 
ago, that her relations with her husband 
had been strained from the very beginning 
and consequently she had been living 
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with him ever since. It has not been 
explained why no provision was made 
for her before,and Hakim Ali suddenly 
thought of gifting to her all his urban 
property which was the only property. 
which could be made available for payment 
of his debts), sosoon after a portion of 
this property had actually been attached 
in execution of decrees and had been 
released on his giving an undertaking 
that he would pay the decretal amount 
in instalments. All these important facts 
appear to have escaped the notice of the 
learned District Judge. 


The learned Judge has laid considerable 
stress on the statement of the judgment- 
debtor that he had 50 to 60 bighas of 
agricultural land, worth Rs. 8000 to 
Rs. 10,000 besides four houses worth 
Rs. 4,000. The extent of the land, the 
houses and their value are stated by the 
defendants’ witnesses to he much less. 
It is, however, not necessary to consider the 
question of valuation, as itis admitted that 
agricultural jand could not be sold in 
execution ofa decree underthe provisions 
of the Punjab Alienation of Land Act. 
The houses are situate in Mauza Dhama 
and itis in evidence that they are occupi- 


ed by the judgment-debtor and his 
family. Under the provisions of s. 35 
of the Punjab Relief of indebtedness 


Act, these houses are not liable to attach- 
ment in execution of a money decree except 


under certain conditions, which have not 
been proved to exist in the case. None: 
of this property, whatever its value might 
be was, therefore, available for the decree- 
holder appellant or the other unsecured 
creditors of Hakim Ali for satisfaction of 
their debts. The only property, which could 
be attached and sold, consisted of three 
shops, four houses anda site in Karim- 
pura, and allthese properties were gifted 
by Hakim Ali to his daughter by the deed 
in question. Ifhe really wanted to make 
provision for his daughter, it has not been 
explained why hedid not give a portion of 
his agricultural land to her. 


The gift being of the entire attachable 
and saleable property of the judgment- 
debtor to his daughter, made at a time 
when he was in debt to the extent of 
Rs. 1,700 to unsecured creditors, besides 
certain sums dueon mortgages, it is 
obvious that the transfer was nob a 
bona fide transaction, buthad been made 
to defeat and delay the donors’ creditors. 
As stated already, the onus lay heavily on 
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the plaintiff to prove the bona fides 
of the gift and she had failed to do so. 
- I accept the appeal, set aside the 
judgment and decree of the learned Dis- 
trict Judge and restore that of the Court 
of firstinstance dismissing the plaintiff's 
suit with costs throughout. 

D. Appeal accepted. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1420 of 1934 
January 7, 1937 

IQBAL AHMAD, J. 

Musammat J AIDEVI KUAR[— 
PLAINTIFÀ - APPELLANT 

è versus 

DAKSHINI DIN AND orgers— 


DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), s 28, Sch. I, Art. 47—~ 
Scope and applicability—Order under s. 145, Criminal 
Procedure Code (Act V of 1893)—Fatlure to bring suit 
within time prescribed under Art, 47 by person 
against whom order is passed—His right to property, 
if extinguished—Such person, a sole owner of property 
~-Principle, if applies — Exclusive possession for 12 
years by one of claimant co-sharers from order under 
s. 145, Criminal Procedure Code in his favour— 
Adverse possession. 

The phraselogy of s. 23 and Art. 47, Limitation 
Act, is clear and unambiguous. A fixed period of 
three years is given to a person against whom an 
order concerning the possession of immovable pro- 
perty is passed by a Criminal Oourt to bring under 
s. 145, Oriminal Procedure Code, a suit for the re- 
covery of that property. If hefails to bring such a 
suit his rightto the property is, by virtue of s. 28 of 
the Act, extinguished, The right that is extinguish- 
ed is such right as the person against whom the 
order was paszed by the Criminal Court had in that 
property. It maybe that he was the sole owner of 
the property or it may be that he hada joint share 
with the person in whose favour the order was 
passed. Ineither case his omission to institute a 
suit within the period of three years entails the ex- 
tinguishment of hisright, whatever the nature of that 
right may have been, If he was the sole owner of 
the property he loses the right of ownership and, 
Similaily, if he had a right only asa co-sharer in 
the property his right as a co-sharer is extinguished. 
The words “to recover the property’ in Art. 47 in the 
context in which they cccur can only mean that the 
suit contemplated by that article is a suit for the 
enforcement of such right as the person bringing the 
suit had in the property comprised in the order passed 
against him, Similarly s. 28 is general in its terms 
and there is no warrant for restricting its scope to 
cases in Which a person is the sole owner of the pro- 
perty and to exclude its applicability to cas:s in which 
4 person is entitled not to exclusive but only to joint 
possession of Lhe property. The contrary view would 
lead to anomalous results. Bhaguji v Aniaba (1), 
Shivram v. Narayan (2), Parshram Jethmal v, 
Rekhma (3) and Bhimappa v. Irappa il), dissented 
from. |p. 127, cols. 1 & 2.1. 

Exclusive possession fora period of 12 years by one 
.of the co-sharers from the date of an order under 
5. 145, Criminal Procedure Code, declaring him to be 
in possession, followed by ouster of another co-sharer 
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against whom the order was passed, amounts to 
adverse possession and the ouster coupled with the 
denial of the other's right to possession, extinguishes 
his right to property in dispute, 

S.C. A from a decision of the Additional 
District Judge, Cawnpore, dated August 6, 
1934. 

Messrs. A. Sanyal, Vishun Nath and Babu 
Ram Avasthi, for the Appellant. - 

Mr. A. P. Dube, for the Respondents. 


Judgment.—This appeal has been ably 
argued by Mr Babu Ram Avasthi, but in 
spite of his able arguments, I remain un- 
convinced. The dispute in the case was 
with respect to grove No. 1553. This grove 
belonged in equal shares to two persons 
named Chedi Lal and Sheo Prasad. The 
plaintiff-appellant is the daughter and 
successor-in-interest of Chedi Lal. By 
means of a sale deed dated September 14, 
1889, Sheo Prasad sold bis half share inthe 
entire grove to one Bunsidbar who wasa 
benamidar of the father of the defendant- 
respondents. The defendant-respondents 
are, therefore, the successors-in-interest of 
Sheo Prasad. 

In the year 1916 dispute arose between 
Chedi Lal and tbe defendants’ father as 
regards the possession of the southern half 
of tbe grove. The dispute culminated in 
proceedings under s. 145, Criminal Proce- 
dure Code. The Criminal Court held that 
the defendants’ father was in exclusive pos- 
session of and had prima facie title to the 
southern half of the grove and accordingly 
was entitled to retain possession of the 
same until evicted therefrom in due course 
of law. Neither Chedt Lal nor the plaintiff 
thereafter took steps to recover posses- 
sion or joint possession of the 
southern half of the grove with the result 
that the defendants’ father and sfter him 
the defendants remained in sole possession 
of the same till the date of the suit giving 
rise to the present appeal. The defendants 
cut some trees from the portion of the grove 
in their possession and this occasioned the 
suit under appeal. The plaintiff alleged 
that she was the sole owner of the entire 
grove and, accordingly, claimed a decree for 
recovery of the price of the trees cut by the 
defendants and further prayed for an injune- 
tion restraining lhe defendants from doing 
any act that may be prejudicial to the 
plaintiff's rights and from cutting the trees 
of the grove. 

The defendanis ccniended that they 
were the owners of a half share in the grove 
and that, by virtue of a private partition, 
the southern half of the grove had been 
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allotted tó their share or, to be more 
precise, to the share of Sheo Prasad. 
They alleged that from the time of the 
sale of 1889 they and their predecessors-in- 
title were in exc'usive and adverse posses- 
sion of the southern half of the grove and 
the plaintiff's suit was time-barred. In 
particular they contended that, in view of 
Art. 47, Sch. I, Limitation Act, the omission 
of the plaintiffs father and of the plaintiff 
to file a suit for possession or joint posses- 
sion of the southern half of the grove 
within three years of the date of the order 
passed by the Criminal Court had the result 
of extinguishing such rights as the 
plaintiff had in the southern half of the 
grove, 

Both the Courts below agreed in holding 
thas originally the plaintiff's share in the 
entire grove was only to the extent of half 
and that the partition alleged by the defend. 
ants was not proved, but the Courts below 
differed on the question of adverse posses- 
sion raised by the defendants and the 
applicability of Art. 47, Limitation Act. It 
is difficult to reconcile the finding of the 
trial Court on the question of adverse posses- 
sion of the defendants over the southern half 
of the grove with the decree actually passed 


by it. It held that: 

“The fact remains that defendants’ father had 
obtained possession over half of the grove and there is 
no satisfactory evidence that he or the defendants were 
ever evicted from the grove.” 

He accordingly concluded that: 

“Whatever may originally be the flaws in their 
title, they have matured it by long undisturbed 
possession”. 

In view of this finding [ should have 
expected the trial Court to dismiss the 
plaintiff's suit, but actually it passed a 
decree in the plaintiff's favour for half of 
the price of the trees cut by the defend- 
ants from the southern halfof the grove. 
As regards the contention of the defend- 
ants based on Art.47, Limitation Act, the 
trial Court held that the order of the 
Criminal Court under s. 145 did not justify 
the conclusion that the Magistrate con- 
firmed defendants’ father’s possession over 
the southern portion. Apparently, there- 
fore, the trial Court held that Art. 47 did 
not bar the suit. It, however, as observed 
above, passed a decree in the plaintiff's 
favour on account of half the price of the 
trees appropriated by the defendants and 
the defendants appealed in the lower 
Appellate Court. The lower Appellate 
Court gave effect to the contention of the 
defendants as regards the acquisition of 
title to the southern half by adverse 
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possession for more than 12 years and also 
held that Art. 47, Limitation Act, was a bar 
to the suit. It accordingly reversed the 
decree of the trial Court and dismissed 
the plaintiffs suit. In my judgment 
the decision of the lower Appellate Court 
is perfectly correct and ought to be 
affirmed. 

‘The order passed by the Criminal Court 
has been read over to me and the only 
possible interpretation of that order is 
that the Criminal Court affirmed the exclu- - 
sive possession of the defendants’ father 
Over the southern half of the grove. That 
being so, it is clear that that order was 
against Chedi Lal, the plaintiff's father 
aud it was for him to take appropriate 
proceedings to get rid of the effectof that 
order. This he could do by means of a 
suit in the Civil Court. The period 
prescribed by Art. 47, Limitation Act, for a 
suit by a person bound by an order respect- 
ing the possession of immovable property 
made under the Code of Criminal Proce- 
dure for the recovery of the property com- 
prised in such order is three years from 
the date of the order. Admittedly neither 
the plaintiff nor her father brought a suit 
for the recovery of the southern half of the 
grove within three years from the date on 
which the order inthe case under s. 145, 
Criminal Procedure Oode was passed in 
favour of the defendants’ father. The effect 
of the omission to institute such a suit was, 
in my judgment, in view of the provisions 
of s. 28, Limitation Act, to extinguish such 
rights as the plaintiff's father or the plaintiff 
had in the southern half of the grove. It 
cannot be disputed that the order of the 
Criminal Court was with respect to the 
“possession” of the southern half of the 
grove and, therefore, the defendants’ father 
could only be evicted from the same on a 
suit for possession being brought either by 
Obedi Lal, or by the plaintiff. As no such 
suit was brought, the plaintifi’s right to the 
southern half ofthe grove was extinguished 
on the expiry of the period of three years 
from the date of that order. 

The view that I take is notin consonance 
with the view taken by the Bombay High 
Court in Bhaguji v. Aniaba (1), Shivram v. 
Narayan (2), Parashram Jethmal v. 
Rakhma (3) and Bhimappa v. Irappa (4). 
In these cases the question arose, whether a 
joint owner of immovable property, against 


(1) 5 É 25. 

(2) 5 B 27 

(3) 15 B 299, 

(4) 26 B 146; 3 Bom, L R 594, 
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hom an order contemplated by Art. 47, 
imitation Act, was passed, is or is not 
récluded from claiming his share in that 
roperty by means of a partition suit, 
even though he did not bring a suit within 
hree years from the date of the order, and 
was answered in the negative. These 
e—aiecisions proceeded on the ground that a 
—aSüit for partition of a properiy is not a suit 
“to recover the property” within the mean- 
ing of Art. 47, Limitation Act, and that the 
words “to recover the property” imply a 
claim for the exclusive possession of the 
property and not a claim for obtaining a 


share of such property 
“on the footing that the defendant... ... held it for 
himself and the plaintiff jointly." 


In other words, it was held in these cases 
that a suit for partition is in fact and in 
substance a suit for the recovery of such 
portion of the property as the plaintiff may 
get on partition and is nota suit for the 
recovery of that property as a whole. It 
was emphasized in these cases that, as the 








Statute of limitation is in _ imitation 
of common right, its provisions ought 
not to be extended by constructions 


to cases not clearly included within its 
terms. In short, the view of the Bombay 
High Court is that Art. 47 applies only 
when the suit is for exclusive possession 
of the property and not a suit for the 
plaintiffs share on partition. With all 
respect I am unable to agree with these 
decisions, 

The phraseology of s. 28 and Art. 47, 
Limitation Act, is clear and unambiguous. 
A fixed period of three years is given toa 
person against whom an order concerning 
the possession of immovable property is 
passed by a Criminal Court to bring a suit 
for the recovery of that property. If he 
. fails to bring sucha suit his right to the 
properiy is, by virtue of s.28o0f the Act, 
extinguished. The right that is extin- 
guished is such right as the person against 
whom the order was passed by the Criminal 
Court had in that property. It may be that 
he was the sole owner of the property or it 
may be that he had a joint share with the 
person in whose favour the order was passed. 
In either case his omission to institute a 
suit within the period of three years entails 
the extinguishment of his right, whatever 
the nature of that right may have been. If 
he was the sole owner of the property he 
loses the right of ownership and, similarly, 
if he had aright only as a co sharer in the 
property his right as aco-sharer is extin- 
guished. The words “to recover the 
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property’ in Art. 47 in the context in which 
they occur can only mean that the suit con- 
templated by that article is asuit for the 
enforcement ol such right as the person 
bringing the suit hadin the property com- 
prised in the order passed against him. 
Similarly s. 28is general in its terms and 
there is no warrant for restricting its scope 
to cases in which a person is the sole owner 
of the property and to exclude its appli- 
cability to cases in which a person is 
entitled not toexclusive but only to joint 
possession of the property. The contrary 
view would lead to anomalous results. The 
person against whom the order referred to 
in Art. 471is passed cannot, if he was the 
sole owner of the property, bring a suit for 
the recovery of the property comprised in 
that order after the lapse of three years. 
But according to the decisions noted ahove 
if he was the joint owner of that property 
he, though barred from bringing a suit 
for joint possession, can still claim his share 
in that property by bringing a suit for 
partition. Itis obvious that one can claim 
his share in the joint property only so long 
as he retains his right to that property. 
Once his right as a co-sharer is extin- 
guished, his right to claim a share in the 
property comes toan end. He cannot, there- 
fore, by the decree in a partition suit be 
given a share in that property. 

For the reasons given above I hold that 
the plaintiffs right even as a joint owner in 
the southern half of the grove was extin- 
guished. Further the view of the lower 
Appellate Court that the defendants 
prescribed title by adverse possession 
appears to me to be unassailable. Accord- 
ing to the finding of that Court the defend- 
ants have been in exclusive possession of 
the southern half of the grove for more 
than 12 years. This possession was un- 
doubtedly adverse to the plaintiff. The 
possession of the defendants is referable to 
the order passed by the Criminal Court 
which was followed by ouster of the plaintiff 
from the southern half of the grove for a 
period of more than 12 years. This ouster 
was coupled with the denial of the plaintiff's 
right and, therefore, the plaintiff's right to 
the southern half of the grove was extin- 
guished. For the reasons given above I 
dismiss this appeal with costs. 

Leave to appeal under the Letters Patent 
i3 granted. 

D. Appeal dismissed, 
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Sale of Goods Act (III of 1930), ss. 17,13 (2), 2 (4)— 
Sale by sample —Incidents of 8.13 (2), if limited to 
genuine cases of ‘bargain and sale’—‘Specific goods’ 
ins.2(4), meaning of —Contract for sale—Delivery of 
first lot accepted — Impurities found on analysts— 
Refusal to take delivery of further goods—Transac- 
tion, if one of ‘bargain and sale.’ 

Provided a specimen has been in existence on the 
basis of which an offer was made and the offer was 
accepted notwithstanding the disappearance of that 
specimen, the sale would remain a sale by sample. 


In great many modern transactions the seller will 


offer a sample of certain goods which cannot be judged 
or compared with the bulk by mere physical examina- 
tion. Whattherefore is done is that the sample or 
portion of it is examined and the analysis obtained. 
The quality is in the analysis, That must happen, 
and it that sale is in fact made in relation tu the 
specimen supplied, notwithstanding that the sample 1; 
transformed into a certain formula, the sale would 
retain its original nature. Ineach case what is to be 
determined is what in this particular transaction or 
in that particular trade is the way in which business 
is done, Whenthe offer is made onthe basis ofa 
specimen and accepted, the sale is made upon that 
specimen notwithstanding that the specimen is 
turned intoa formula; the offer and the acceptance 
must be regarded as being made on the basis of the 
accepted specimen. [p. 131, col. 2.] 

Section 11 (1) (e) of the Iinglish Sale of Goods Act 
and the corresponding section of the Indian Act have 
been framed with an eye to the special casa 
namely, the case of “bargain and sale” and it 
is for this reason that the clause “the property 
in which has passed to the buyer“ has been in- 
serted. By introducing the relative clause, its 
operation 1s limited to genuine cases of “bargainand 


sale”, according tothe common law of England. [p. 


134, col. 2.} 

‘Specitic goods" in s. 2 (l4) isnot identical with 
‘ascertained goods’, it does not mean goods which 
have been examined by the buyer. (p. 133, col. 2.! 

The plaintiff and defendant had business in shellac. 
Plaintiff contracted with defendant to sell four lots 
of shellac of 121 bags, 157 bags, 22 bagsand 254 bags. 
Through a broker authorized by plaintiff the sale 
was concluded in respect of 124 bagson April 30, 
1934 and the bags were delivered and paid for. On 
May 7, 1934, the contract was concluded in respect of 
the 137 bags. On analysing samples from the four 
lots defendant found thatthe impurities in them 
showed awide range. In respect of the 157 bags 
delivery was made on May 13 and weighment on 16th, 
On the 20th, defendant Found on analysis that there 
were different percentages of impurities. He refused 
to take further delivery: 

Held, thatthe transaction was clearly not one of 
“bargain and sale’, but one giving rise to_aclaim on 
account of “goods sold and delivered.” Scott v. 


England (2) and Forbes v. Smith .3), referred to. [p._ 


135, col, 1.) 


Messrs. P. C. Ghose and S. K. Basu, for 
the Plaintiff. 
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Messrs. Sudhish Ray and S. C. Mitter, form 


the Defendants. 

Judgment.—This suit arises out of -a 
very elementary trade clispute. It might have 
been decided by any trade arbitration in 
perhaps a few hours at acost of less than 
Rs. 100. As itis, the parties quite rightly 
preferred to have their disputes decided 
by this Court which means decided bya 
system involving the maximum expense 
and the greatest uncertainty of result. 
However the case has been conducted in the 
best tradition of our system and with 
ability specially by Counsel on behalf of the’ 
plaintiff who had certain initial difficulties 
to contend with. ; 

It would still reniain a very simple 
mutter but for certain considerations which 
I would enumerate. The first is the matter 
of pleading; the second is a matter ar.sing 
out of the nature of the trade in question, 
namely the manner in which the sample 
or the alleged sample was dea't with, 
the third the manner in which the sample 
was compared with bulk. These two malters 
would be of course one with which expert 
arbitrators would be competent to deal, 
the trade in question being one where 
certain system or methods of conducting 
business have become specified or recog- 
nised. The fourth is the fact that Counsel 
for the defendant has been able torely on 
a certainly autractive point of law. I have 
not referred to the fact that there is a 
direct conflict of evidence between two 
respectable merchants. Toat is a matter 
which I have to deal with in the normal 
course. 

The few facts I state are as follows: 
The plaintiff and the defendant had busi- 
ness in shellac before, but in April 1934 
and I am now stating the undisputed facts 
—the plaintiffs who are commission agents 
or local representatives of certain up-country 
traders had four lots of old shellac in 
their godown. They are referred to res- 
pectively as 124 bags, 137 bags, 22 bags 
A broker, Ruthmu!l, was 
authorized by the plaintiff to negotiate the 
sale. So much iscommon ground. He ap- 
proached the defendants buyers and in 
April 1934 on the 30th the sale was con- 
cluded in respect of 124 bags and on 
May 7, if my recollection is right, the 
contract was cuncluded in respect of the 
157 bags This is the lot in dispute. It is 
admitted, or at any rate, established that 
between the first enquiry by the broker and 
the respective dates of the sowda, certain 
samples of four lots were sent by the 
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PMbuyers to Messrs. R. B. Briggs & Co. for 
«analysis. The analysts’ report has been put, 
in. and proved. The respective results, | 
will explain in greater detail khereatter 
were 10°05 impurities for 124 bags, 13°05 
for 157 bags, 20°06 and 3.*26—a very wide 
range of variation. 124 bags were deliverec 
and retained. They have been paid for. The 
15/ bags were delivered on May 13. 
The weighment, waich I saall have to 
describe in greater detail, took place on 
the 16th. On the 20th or the 2ist the buyers 
sent a sample of the bulk to Messrs. Briggs 
& Co., with a result showing 216 impu- 
rities, and onthe 24th they sent a further 
specimen which showed 24°75 per cent. 
impurities. | have adVisedly used the word 
specimen for the following reasons: ‘Ine 
story of the defendant is that Routhmull 
brought the sample and the purchase was 
by sample and that the goods in the 
godown were never inspected. The seller's 
story is that one of the defendants or 
rather ois brother came and inspected the 
goods in the godown and himseif took 
away specimens for the purpose of tinding 
out what price he should offer. In tne for- 
mer case it would be what is technically 
known as a sale by sample and in the 
latter case -it is not. in both cases the 
goods sold were ‘‘ascertained” or “specified.” 
That is a matter which relates to the point 
of law argued before me. ‘That then is 
the tirst main point on which tnere is con- 
flict of evidence. The second is what 
happened at the time of delivery? Tne 
seller say that the goods were weighed 
and allowance was fixed for waat is called 
“refraction,” that the buyers accepted 
the goods without any objection, that biils 
were sent, they promised i0 pay, but no 
payment having been made the solicitors, 
letter was sent to them on June 6, 
Tne buyers say that objection was raised 
at once, or atany rate on the 16th, that 
the weighing, etc. was provisional, that the 
sellers requested that a further and more 
representative sample of the bulk should 
be sent for analysis and agreed to take 
back the goods if it was not sucvessful, 
agreeing further, after they had heard the 
result; actually to take them back. ‘The 
letters written by the sellers’ attorney 
proceeded upon the basis that tne sale 
Was a sale by sample; so dues the plaint. 
That brings me to the irst matter of ditti- 
cuity which under our system of law 
confronts me. : 
Mr. Ghose applied tome when the suit 
was called on for amendment in order to 
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remove from the plaint that portion which 
described the sale as asale by sample. 
It involved very little verbal alteration. 
I i:efused the amendment, but as the evi- 
dence of the nature of the transaction was 
given in chief by Jugal Kishore, the de- 
fendant, I allowed crss examination of 
this point and thought it right to hear 
the parties, 1 mean the evidence on hoth 
sides on this point. Having considered the 
whole matter again, 1 am still of cpinion 
that from a practical point of view | 
was right in refusing the amendment, 
though from a tneoretical point of view I 
was not, I will explain what I mean. 
Under the English system of pleading there 
is no doubt thatthe plaintiffs might have 
simply pleaded goods sold and delivered. 
The defendants might then have pleaded 
that the sale was by sample, therefore 
condition broken. The plaintifs then 
might have replied ‘‘acceptance” and so 
forth. The trouble is that in this Court 
at any ratewe do something which is 
neither quite English nor quite anything 
else. Our plaints are apb tobe statement 
of facts but generally misleading state- 
ment of facts, and according to the Ovunsel 


‘for the plaintiff that was so in this case. 


My own view is that we ought either to 
stick to the English system of pleading 
or insist upon acorrect statement of the 
main facts. 

In my experience we have, as a rule. set 
out the nature of the contract under which 
goods are sold and delivered, and spaak- 
ing for myeelf I think it is not by any 
means undesirable that that should be 
done. ‘I'he practical difficulty, about allows 
ing an amendment inthe circumstances I 
have msationed is; it would have meant 
an amendment of the written statement, 
different class of evidence as to the nature 
of the contract and so forth, and normal- 
ly would involve question ofcosts and ad- 
journment. One of the reasons upon which 
I was asked to grant au amendment was 
that it is quite likely that the attorney 
mistinderstood the client and that even 
the letters were due to misunderstanding 
between the client and the attorney. 
That is a matter which is often pressed 
upon and Imay say at once I perfectly 
well realise the conditions. The picture 
of a valuable client interviewing a solisi- 
tor in seYiatim isnot comparable to that 
of a Marwari non Englisn speaking client 
seeing his solicitor in Old Post Office 
Street Things are done in a hurry, clients 
are not always listened to. Again although 
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attorneys may be negligent or mistaken. 
am unable to presume either negligence 
or incompetence. Clients realise that where 
their attorneys write letters and give 
instructions for pleadings, it is a matter 
which may gravely affect their case. There 
must be greater care in putting all the 
facts before Counsel draws up the plaint. 
According to Counsel for the plaintiff in 
this case a Plaint was cast upon the file 
and sought to be amended after many 
days, nothing got ready, no statement 
taken till the very last moment. I think 
the trouble arises by reason of the fact 
that the attorney’s profession seems to 
think. that all that has got to be done is 
to get the plaint on the file and some sori 
of evidence afterwards. Junior Counsel 
should refuse to draw up the plaint until 
he gets full statement of the facts. I know 
that allowance will have to be made, but 
especially in commercial matters I must 
presume thas the attorney gets instructions 
from his client and that the client under- 
stands the letter written on his behalf. 
However I have considered the whole case 
notwithstanding that I disallowed the 
amendment. 

The questions, therefore, in ihis case are 
.as follows: (1) Wasis a-contract of sale 
by sample? (2) Were the goods equal to 
sample? (3) Were the buyers entitled to 
rejeci—this depending (a) on acceptance 
and (b) upon the point of law? There is 
incidentally a question of the supplemen- 
tary contract set up by the defendant, 
agreement to take back the gocdsin ihe 
event of the analysis proving unfavourable. 
The defendants didnot ask for damages in 
the event of losing cn the issue or the 
right to reject, but as indicated during the 
hearing, had they succeeded on the other 
points and lost on this, I would not have 
shut them out from that right to enquiry. 
I deal first with the question of contract. 
I put upon the defendants the onus. It 
makes no difference in this case. For the 
sellers various considerations have been 
put before me apart from the oral evidence 
upon which they say I should find that the 
contract was not as is alleged by the de- 
fendant or as was Originally stated in the 
plaint. The first is the fact that the man 
called Koramull is not called. The buyers 
have said that Koramull was associated 
with the broker Rcouthmull. Tke sellers 
said that he was rot. He has not been 
called and Routkmull is dead. I am asked 
io draw an unfavcurable inference from the 
absence of Koramull, My own feeling is that 
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in this case this makes very little difference 
We have the two principals in the transac- 
tion. I have had the invidious tabk -of 
deciding between the two, the evidence ol 
the two. The plaintiffs again rely on the 
non-production of the broker's books. Again 
in this connection tbe fact that the sample 
was wholly and intentionally destroyed in 
a certain way is used to show that the inten- 
tion was not to sell by sample. 

It is said that the evidence of Jugal 
Kishore, even if it is accepted, fails to 
establish a sale by sample. On the other 
hand there is the fact itself that specimens 
were taken, were analysed, and the bulk 
was analysed. There is the evidence—how 
far it is admissible itis another matter— 
that sales by sample t8ok place in the 
market.-I omitted to mention that the 
sellers’ sowda book or the book containing 
the sowda was produced at the trial con- 


taining the entry relating to the contract 


in dispute. It was not disclosed and I 
must again say that if books which are 
not disclosed are used to support the evi- 


dence of the person who wishes to produce 


them, the parties must not complain that’ 
ihe Court or somebody else is supicious. 
Attempts were made to prove ihat the 
book cr the entries were forgeries. I do 
not see that it is necessary for the defen- 
dants to prove that itis a forgery, nor do 
I intend to hold thatitis. The entry mere- 
ly shows ihat tke sale was of ready goods; 
s) it was. The questicn is, was ita sale of 
ready goods by sample? Upon that point 
the book throws no light. 

I proceed upon the basis that it might 
well be and. might just as well not be. It 
all depends upon whether Routhmull had 
the sample or the story of Jugal’s brother 
is true. Mr. Ghose suggested that even 
if I do not believe in the brother, and I 
should find that Routhmull had the sample, 
that I should come to the conclusion that 
it was nota sale by sample. But my view 
is that substantially I have to decide bet- 
ween these two stories and that depends 
really upon my. estimate of the evidence 
of these persons. As I have said both 
appeared to be respectable merchants, 
Chouthmull is an elderly man and Jugal 
Kissore, the middle-aged man, certainly is 
very intelligent. Chouthmull is an old- 
fashioned man, who, I think, is slow of 
understanding, a fact relied upon by bis 
Ocunsel in connection with the question of 
the leitets. As Counsel for the plaintiff 
has citen reminded me, this is a Court of 
law and I have to decide upon the evis 
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dence and upon the impression I form as 
to the way in which the witnesses - gave 
evidence. That impression may well be 
wrong. I think Jugal Kishore gave his 
evidence extremely well, at any rate, upon 
all the points other than the question of 
weighment (thatI will deal with separa- 
tely) by which I mean that it was difficult 
to appreciate not that it was givenin less 
convincing manner. He did not prevaricate, 
and he gave straight, clear and unequivo- 
cal answers. He seemed tome, in other 
words, to be a witness who was far above 
the ordinary standard of witnesses in the 
manner of giving evidence. Ohouthmull, 
Deing uninteiligent himself, suffered from 
the difficulty as of having other peoples’ 
brains behind his case; whether those of 
his clerk or not does not matter. The 
main question is the story about Jugal’s 
brother, 

In the application for amendment it was 
necessary to say that somebody had gone 
to inspect the goods, and in that affidavit 
“tho defendants” are mentioned. Thename 
of the man or men who went was not 
stated in the affidavit. Then comes Counsel’s 
cross-examination of Jugal Kishore. So 
far as I remember the final question as to 
Jugal’s brother was not put until after. I 
had pressed Counsel to put that question 
definitely, That is my recollection. But 
in any event the impression I obtained was 
that Counsel was feeling his way very 
carefully. Then Chouthmull came into the 
box. He wasin this difficulty of having 
to say he knew who the man who came 
was while that name had not appeared be- 
fore. Hence the explanation that in the 
train he asked the man whohe was and 
the latter said that he was Jugal’s brother. 
On this part of the story I am bound to 
accept the evidence of Jugal. 1 should 
have mentioned and itis only fair to do 
so, that the story of Chouthmull is supported 
by his Jemadar, a good looking and intel- 
ligent retainer of the name of Gyadin 
Prosad, who, I have no doubt, is a faithful 
and useful servant. He gave his evidence 
well. There is no doubt aboutit. He is 
very much more intelligent than his master. 
On the evidence that I huve heard, I should 
have found in this case that the sale was a 
sale by sample. 

_ The next point that’ I shall deal with 
is the question whether the bulk corres- 
ponds with the sample—the question of 
quality. Now two points are taken by Mr. 
Ghose. Both are ingenious and have to be 
considered. The first is and this has also 
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2 bearing on the question of contract of 
sale by sample, that there cannot in law 
and in fact be a sale by sample when no 
sample is in existence, I think he some- 
what impairs the Icgic of this argument 
when he concedes that it may besoif a 
sample was accidentally lost or destroyed. 
His point is that where a sample is deli- 
berately destroyed, there cannot be a sale 
by sample. There I disagreed. In my view, 
provided a specimen has been in existence 
on the basis of which an offer was made 
and the offer was accepted notwithstand- 
ing the disappearance of that specimen, 
the sale would remain a sale by sample. 
The common sense of it or lhe business 
sense of it isthis in great many modern 
transactions the seller will offer a sample 
of certain goods which cannot be judged 
or compared withthe bulk by mere physical 
examination. What, therefore, is done is 
that the sample or portion of it is exa- 
mined and the analysis obtained. The 
quality is in ihe analysis. That must happen, 
and if that sale is in fact made in relation 
to- the specimen supplied, my view is that 
notwithstanding ‘the sample is transformed 
into a certain formula, the sale would retain 
its original nature. There may be a difficuly 
if the sample is not retained. Mr. Chose'’s 
point in answer to this is well, at any rate, 
the sale would not be a sale by sample: it 
might be a sale with a specific condition or 
express condition as to formula, I quite 
agree. It might. In each case we have to 
determine what in this particular transac- 
tion or in- that particular trade is the way 
in which business is done. It seems to 
me on the evidence in this trade that when 
the offer is made on the basis of a specimen 
and accepted, the sale is made upon that 
specimen notwithstanding thal the specimen 
is turned into a formula; the offer and the 
acceptance must be regarded as being made 
on the basis of the accepted specimen. My 
view does not bind anybody dealing with 
any other transaction in respect of these 
goods or any other goods. 

The second point urged by Mr. Ghose in 
connection wiih the specimen which | will 
not call sample, is us follows: It is a 
point which 1 am bound to say ÍI did not 
appreciate during the course cf the trial. 
Ido not for a moment say that Mr. Ghose 
omitted anything, or he is not entitled to 
make that case before me on behalf of the 
plaintiff. The question is whether on the 
evidence as it stands his point is good. It 
is this: the contract was undouhtedly for 
stick lac and Counsel for tke seller hag 


132 
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between slick lac and seed lac. In croes- 


examinaticn on the result of the analysis 
he made this elear and his point now 
again is two-fold. He says first of all that 
this analysis is for one thing and tke con- 
tract is fcr anctker. There has been no 
test at all. His¢econd point is that even 
if there has been a test there has been no 
proper test and for this reason.- The con- 
tract was for sticklac and you have taken 
analysis of the samplesof a residue or a 
portion of the goods supplied to you. If 
you would analyse the whole the result would 
or might-have been diferent. There is, 
therefore, the unknown factor both in the 
case ofthe fiist analysis and second ana- 
lysis, i. e. the impurities in the bulk which 
yon did not send to the analysts. Of that 
there is no evidence at all. 

In this connection, with some regret I 
ehall have to state, probably inaccurately, 
something about lac which must be per- 
fectly known to everybody in the trade, 
but which I can only know from the evi- 
dence befure me: The goods sold were 
what I shall call ‘lac. As if comes into 
the godown, at any ratein a caselike this 
it is a bard reddish substance deposited 
Tound certain twigs or sticks to which it 
adheres. In this formit is known as stick 
lac. The commercial substance is only the 
hard deposit, and only the hard deposit is 
soluble in alcohol. It, therefore, goes 
through various stages before it is sold 
to the user or to the merchant. The re- 
moval of the actual ‘stick’ under which I 
include dust and other impurities_is done 
by sorting, sifting end washing. When 
that is done itis called in the trade seed- 
lac; but that is not all,and as the residue 
of lac after the stick has been taken out 
also contains impurities, impurities in the 
deposit itself, may be due to the age of 
the substance and oxidization or partly to 
that. Now, it is only possible to discover 
and separate the latter class of impurities 
by chemical means. What was done in this 
case was lo takeout the ‘stick’ and send 
the residue, called in the trade seed-lac, for 
analysis in both cases, 4 ¢. fcr the analy- 
sis of ihe selling sample and the analysis 
of the bulk. There is evidence (again I am 
not dealing wiih the question of admissibi 
lity) that other persons in the trade follow 
this course: the evidence of Mr. Jordan. I 
do not have torely upon him. My reasons 
for iLe decisions are as follows : 

It occurred to me early at the trial that 
the way in which the washing was done 
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migbt have an effect upon the fairness of 
the comparison. That was not the line 
taken by Counsel and as faras I can see, 
the evidence of the analysis disposed of 
that suggestion. I did not realize or ap- 
preciate that the other point which 1 have 
mentioned, the point that in neither case 
was the quantily of stick analysed, was a 
point relied upon and so I have not the 
advantage of any assistance from the ex- 
perts or the analyst on that point ; But we 
have these facts, that the method I have 
mentioned was in fact adopted in this case. 
If ths evidence of Jugal Kishore isto be 
accepted, that course was not objected to 
by the selier. We hawe the evidence of Mr. 
Jordan that it is done in ether cases. Above 
all weave and it seems to me to be an 
explanation the fact of the other terms of the 
contract. As I say this isa matter which 
probabaly everybody in the trade under- 
stands without any discussion at all. We 
here have to think it out. This contract is 
what is-called Biwli contract. What it 
means is, if I have understood it correctly 
that the buyer, although he buys stick-lac, 
only pays for the weight cf the lac minus 
the stick. The difference is not ascertained 
by washing; it is usally ascertained by 
rough and ready methcds ot inspéclion and 
physical sorting but the result is that — the 
buyer only buys the weight of lac minus 
‘stick’ or he buys the bulk with an allowance 
for the ‘stick’, It seems to me to be treated 
more on the basis of quantity. In any 
event the stick is accounted for, whether 
by accurate or inaccurate methods. If that 
is the system (and it appears to be so) what 
would be tne sense of sending anything but 
the 1esidue lac minus stick, for chemical 
analysis ? In other words the matter seems 
to betaken in two stages, ‘quantity’ and 
‘allowance ; quality to be discovered by 
analysis. Whether I am right in my View 
of the evidence is another matter. That, I 
believe, isthe way in which the contract 
is regarded. 

On the evidence which has been given, 
including the certificates, the form of which 
should I think, be looked at, I find that the 
gcods in suit weré not according tosample. 
There is the evidence of couise, of Jugal 
Kishore ihat Le might, by inspection, get 
a gocd idea inthe case ofany substantial 
Variation. Un the evidence as a whole I 
arrive at the finding I have mentioned. I 
now come to the question of acceptance and 
this is, in my opinion, a more difficult ques- 
tion of fact because notwithstanding the 
opinion I have expressed about the way 
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in which Jugal Kishore gave evidence:.we 
have here this factthat there was a purja 
ar note given, and there was an allowance 
made for the weight of stick in some shape 
or other. The sellers say this was the pro- 
per and usual adjustment for refraction the 
buyers say it was done provisionally after 
protest as tothe quality of go ds. 

The first sample or bulk was not in fact 
sent until some days later, anditis quite 
a possible explanation that the goods were 
taken in without objection; they were ad- 
justed for refraction or for stick, and then 
the dispute raised or objection made. The 
seller goes so fir as to say that no objection 
Was raised at any time. That I do not 
accept. I think cbjéclion must have been 
made before the letter of June 6, 1934. The 
questicn is was it made earlier, because Mr. 
Ghose argues, firstly, that there was no ob- 
jection at all, and tbis prccess of adjust- 
ment amounted to an acceptance, and, se- 
condly, that the goods were kept for an 
unreasonable time before objection was 
made; in other words implied acceptance. 

I have found considerable difficulty in 
coming to a decision on this point of fact. 
Itis not easy to see why any adjustment 
provisional or otherwise, should have been 
made in view of the complaint and the 
fact that the goods were to be tested. There 
was some obvious difficulty about. the size 
of the bags; there were obviously opportu- 
nities for disputes that might arise and 
which it might be desirable to obviate, 
but I confess [have not any clear view as 
to why it is necessary to do this at all. On 
the other hand people do things when they 
are not essential, and unless I am to dis- 
believe Jugal Kishore on this point, I do not 
think this fact should stand in the way of 
my holding that an objection wus made. 
There is in the buter’s favour the fact 
that samples were taken both on 20th and 
again on 24th, a thing unlikely unless there 
had beensome demand from the seller. Of 
course, there is a possible explanation 
suggested by Mr. Ghose that these samples 
were tested really at the instance of the 
sub-buyer. The decision give must de- 
pend upon the weight to be given to the evi- 
dence of these two gentlemen and having 
regard to the view l have taken of Chou- 
thmull’s evidence on the other point, I think 
the decision should be in favour of the 
buyer. I find, therefore, that objection 
was raised; the weighment was not inten- 
ded as acceptance, and there was a dis- 
cussion with Chouthmull, and I further 
think he probably in some shape or other 
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did ask for a further analysis and suggest- 
ed that he would be bound by the result. 
Why ultimately he changed his view I do 
not know. It should be remembered that 
ithas not been suggested and is clearly 
not the case that the buyer was in any 


need of money and could not pay. The 
market was going up atthe time. I think 
that the buyers rejected because they 


thought the goods were not up to quality. 
I find, therefore, in favour of the buyer 
on the issue of acceptance. 

The last question is the question of law, 
and I will deal wilh it now, although I 
should like to giveit further consideration. 
The contention is that even in a case of 
sale by sample, where the contract is for 
specific goods the buyer has not, in the 
event of the gcods being inferior to sample 
a right to eject, but only right to damages. 
It is a point which I have never considered 
and if the contention is correct, it will 
come somewhat as a surprise to the 
business community. [t depends upon 
s. 13 (2), Indian Sale of Goods Act, which is 
the same uss. 11 (1) (e), English Sale of 
Goods Act, 1893. Both sections purport to 
enuinerate the circumstances under which a 
stipulation having normallythe efect of a 
“condition” is reduced tothe status of a 
“warranty.” In both Acts the sub-section 
(omitting the irrelevant portions) reids as 
follows : 

“Where a contract is for specific goods, the property 
in which has passed to the buyer, the breach of any 
condition to be fulfilled by the seller can only be 
treated asa breach of warranty.” 


The first question is whether this was a 
contraet for specifie goods. “Specific goods” 
is defined ins. 2 (14), I balieve the same 
as s.62 of the English Act. It is obvious 
that “specitic gocds” is not identical with 
“ascertained”: gocds. Whal the precise 
nature of the difference is noone has ever 
been able to discover. There is a no'e in 
Haisbury, s. 310, but I do nat think it 
throws much light on the distiction, 
However, if does not mean gods waich 
have been examined by the buyer, and 
the goods in this case would appear to 
come within the category of “specific 
goods.” Mr. Ghose relies upon the terms 
of the section and upon the judgment, 
especially that of Lord Blackbura in Hey- 
worth v. Hutchinson (1) where goods, then 
on boardship, were sold by sample. His con- 
tention is that the statute law is a re- 
production ofthe principle of that decision 
which was stated in the judgment of 

(1) (1841) 2 Q B 447; 36 LJ QB 270. 
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Lord Blackburn, in these words: 

“Generally speaking, when a contract is as to 
any goods, sucha clause is a condition going to 
. the essence of the contract; but when the contract 
is as to specific goods, the clause is only collateral 
to the contract, and js the subject of a cross-action 
or matter in reduction of damages.” 


That makes it clear that a stipulation 
which would be a condition of the sale of 
unspecific goods is in the. case of a sale of 
specific goods, a stipulation having the 
effect of a mere warranty. Now, if the 
statute has reproduced the principle of 
that decision, Mr. Ghose succeeds. The 
question is whether it has. Mr. Ghose 
referred me to a passage in Mulla’s Sale 
of Goods Act, 1933 Edn., p. 76, where 
doubts are expressed as to the effect of 
this sub-section, and where it is suggested 
that in the case of a sale by description 
the stipulation would still have the effect 
of a condition. Mr. Ghose argues that the 
case of a sale by sample is covered by this 
authorily and that the statute merely 
reproduces the common law. On looking 
through the elementary text-books, in the 
notes to s. 15, Ohalmer’s Sale of Goods 
Act, Edn. 10, I find the following obser- 
vation: 

“Mr. Benjamin after reviewing the cases aruged 
that the buyer might always reject the goods if 
the bulk did not correspond with the sample un- 
less (1) he had finally accepted them or (2) the 
contract related to specific gcods, property in which 
had passed to him. The Act adopts this view by 


describing the term as a condition and nota war- 
ranty.” 


and for Mr. Benjamin’s argument one is 
referred io Benjamin on Sale, Edn. 4, 
p. 936. This argument is not to be found 
in Edn. 7 of Benjamin, and indeed in 
that edition ihe only explanation of this 
section given is one which appears to be 
totally inadequate. The question is: What 
is Mr. Benjamin's view, and has the Act 
adopted it? Personally J am not convinced 
that the Act has adopted it for the res- 
son given by Mr. Chalmers, namely that 
it describes the terms as a condition and 
nct a warranty. That to my mind begs 
the question, because the section itself 
deals with “conditions” and then states 
how and under what circumstances they 
are reduced to warranties. There may, 
however, be cther reasons, and | think there 
are. QOounsel for the plaintifs has been 
good enough at this stage to hand up the 
latest edition of Chalmers (1931 edition) in 
which the note quoted by me does not 
appear. The question, however, is whether, 
apart from the reasons given by Chalmers, 
the Act has in fact proceeded upon the 
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basis of Mr. Benjamin’s view, and in order 
to decide this, I think the whole of the 
argument in Benjamin (Edn. 4) at pp. 936— 
938 must be read, in particular, the 


‘passage : 


“It is very difficult to understand the reason for 
the distinction if intended to apply to cases where 
the specific chattels have never been in a condi- 
tion to be inspected by the buyer, and where the 
property has not passed to him.” 

And again at p. 938: 

“In every one of the cases cited in the books as 
authority for the proposition that the buyer can- 
not refuse ... . acceptance of a specific chattel sold, 
on the ground of breach of warranty of quality, 
the contract was a bargain and sale and the property 
in the specific chattel had passed.” 

Again; 

“Tt ig submitted, therefSre, that the dicta of the 
learned Judges in Heyworth v. eHutchinson (1) must 
be taken as referring to cases of a bargain and sale, 
not to executory contracts.” 

Now, it seems to me that s. 11 (1) (e) 


of the English Act and the corresponding 


‘section of the Indian Act have been fram- 


ed with an eye to the special case isolated 


‘by Benjamin, namely, the case of “bargain 


and sale” and that it is for this reason 


-that the clause “the property in which has 


passed to the buyer” has been inserted. 
1 do not for a moment say that the section 
as drafted is clear. It can, for instance, 
be argued upon it, as has been argued 
here, that the question whether property 
has or has not passed depends upon whe- 
ther the condition has or has not been 
fulfilled, hence, that the process of reduc- 
ing the condition to a warranty will 
remove the obstacle to the passing of pro- 
perty. It is true that this would make 


thé relative clause redundant, but 1 do 


not consider this circumstance alone to 
constitute an insuperable objection to so 
construing the section. Again, on the 
other basis that the relative clause con- 
stitutes a condition precedent to the opera- 
tion of this sub-section (i. es that property 
must pass irrespective of the fulfilment or 
otherwise of the condition), it is arguable 
that the property might pass by other acts 
at a subsequent stage falling short of com- 
plete acceptance. In support of such a 
view it can be pointed out that the sub- 
section does not read “the property in which 
has by the contract itself passed to the 
buyer.” I concede, therefore, that it is 
highly desirable that the sub-section should 
be couched in less equivocal language. 
For my own part, having regard to the 
large volume of modern business done 
upon sale by sample, I would be glad 


‘to see the sub-section omitted. That, how- 


éver, is a matter for the Legislature. On 
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the sub-section, as it stands, I hold that 
by introducing the relative clause, its 
Operation is limited to genuine cases of 
“bargain and sale,” according to the com- 
mon law of England. For the meaning 
of this and for the distinction between a 
claim founded upon “bargain and sale” 
and upon “goods sold and delivered” itis 
necessary to refer to the older text-books: 
in particular, Bullen & Leake Edn. 3, 
pp. 38, 39, 40: 

38. Goods sold and delivered. This count is ap- 
plicable where, upon a sale of goods, the property 
has passed and the goods have been delivered to the 
purchaser, and the price is payable at the time of 
action brought. This count will not lie before de- 
livery” ° 
_89. (a) Goods bargained and sold. This count 
lies where upon afale of goods the property has 
passed to the purchaser, and the contract has been 
completed in all respects except: delivery, and the 
delivery was not a part of the consideration for 
the price or a condition precedent to its payment. 

See also Scott v. England (2) and Forbes 
v. Smith (3). Reverting to the facts of this 
case, the transaction was clearly not one 
of “bargain and sale,” but one giving 
rise toa claim on account of “goods sold 
and delivered.” 

N. Order accordingly. 
i (1844) 147 O S (K B) 43; 9 Jur. 87; 2 D &L 


(3) (1863) 11 W R (Eng) 574. 
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Limitation Act (IX of 1908), Sch. I, Art. 89— 
Principal and agent — Transactions by agent from 
June to December in 1928 — Agent asked not to enter 
into further transaction in December 1998—Demand 
for accounts on May 17, 1933—Suit on May 31, 1933, 
whether barred. 

Many transactions of shellac were entered into by 
the agent, from June 1928 to December of the same 
year, on behalf.of his principal. In December, 1928, 
the agent was asked not to enter into any fresh tran- 
sactions and served the agent on May 17, 1933, with 
notice of a formal demand to settle accounts. A suit 
ee ee was filed by the principal on May 31, 


Held, that the Agency terminated in December, 1928, 
and the Article of Limitation which governed the 
case was Art. €9, Limitation Act, irrespective of the 
demand for accounts and that the period started from 
the termination of agency and the suit was 
barred. 

[Case-law referred to.] 


‘8.0. A. from the decision of the Subor- 
we Judge, Mirzapur, dated March 28, 
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Messrs. S. N. Verma and Lalita Prasad, 
for the Appellant. l 

Mr. S. C. Asthana, for the Respondent. 

Judgment.—This is a second appeal ty 
the plaintiff. He brought a suit for tha 
recovery of a sum of Rs. 200 which he 
said he had deposited with the defen- 
dant and added to that a claim that the 
defendant may bs ordered to render the 
entire account to the plaintiff in respact 
of the latter's business carried on in 
shellac by the defendant, and on rendition 
of amount g further decree for that amount 
which may he found due to the plaintiff 
by the defendant may be passed in favour 
of the plaintiff. The case of the plaintiff 
as developed in the plaint and in the Court 
below was that the sum of Rs. 200 was 
deposited with the defendant on June 10, 
1928, and shortly after the plaintiff in- 
structed tha defendant to purchase and 
sell shellac on behalf of the plaintiff keep- 
ing Rs. 200 as a sort of margin money. 
The defence was that the defendant was 
never the agent of the plaintiff and that 
Rs. 200 were never deposited by the 
plaintiff in the defendant’s shop. It was 
said that the aforementioned sum was 
deposited by one Mata Prasad and certain 
transactions in shellac were entered by 
the defendant on behalf of Mata Prasad 
and that accounts were subsequently 
settled and whatever was due to Mata 
Prasad was paid by the defendant to Mata 
Prasad. 

Ib appears that during the pendency of 
the suit the parties were examined by the 
trial Court and if was admitled by them 
ihat on account of the transactions of 
shellac to which reference has already 
been made a sum of Rs. 467-12-6 was 
found due from the” defendant and the 
defendant further said that this sum had 
been paid by him to Mata Prasad. There - 
wasa plea of limitation also by the defen- 
dant, but the trial Court was of the opinion 
that the plaintiff's suit was not barred by 
time, and the payment, if any, made by 
the defendant to Mata Prasad, in the view 
which the trial Court took, did not absolve 
the defendant, because it was the plaintiff 
with whom the defendant enfered into a 
contract and the payment ought to have 
been made hv the defendant to the plaintiff. 
On appsal by the defendant the lower 
Appellate Court did not gointo the merits 
of the case but held that the plaintiff's suit 
was barred by time. The learned Civil Judge 


observes 2 


“It appears from the evidence of Hingu La 
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Plaintiff himself, that sometimes about the end of 
1928 he asked the defendant Sarju Prasad not to 
enter into any further transactions as he was 
going out of the station. In other words, he 
clearly gave intimation to Sarju Prasad, respon- 
dent, that the agency was terminated, and that no 
further transaction should be made. If that is so 
lt is obvious that the right to recover the money 
due from the defendant, who was the agent of the 
plaintiff, accrued in the end of 1998, Under 
Art. 89, Limitation Act, the plaintiff had only three 
years within which to file a suit, but it was 
filed about five yearg later in 1933. The suit is thus 
clearly barred by limitation,” 


Learned Counsel for the plaintiff cen- 
tends that the view of law taken by the 
lower. Appellate Court is erroneous and 
reliance is placed on the case in Babu 
Ram v. Ram Dayal (1), and on the case in 
Fink v. Buldeo Dass (2). In these two cases 
it was held that the agency does not 
terminate immediately on the sale of the 
goods inasmuch as there is a eubsequent 
obligation to account for the sums and 
to pay to them. It was said that where 
an agent for the sale of gacds ieceives 
the price thereof, the agency does not 
terminate with reference to ss. 201 and 
218, Contract Act, until he has paid the price 
to the principal and a snit by the 
principal to recover the price is within 
time if brought within three years from 
the date of demand. The argument be- 
fore me therefore is that in the present 
case a formal demand was made on 
May 17, 1933, by means of a registered 
notice and tke suit instituted on May 3], 
1933, wae, therefore, not barred by time. 
In the plaint it is stated that the cause 
of action for the suit 
February 1933 on the day on which the 
money in deposit was demanded It ap- 
pears that formerly it was alleged that 
limitation began to run from February 
1933 in ecnnection with the sum of Rs. 200 
which wes deposited as, what I said a 
‘sort of margin mecney, but later by a 
Slatement dated July 30, 1934, recorded on 
paper No. 68-C, the case was confined to 
iLe recovery of Rs. 467-12 6 due on account 
of tbe profis on the shellac transaction 
and learned Counsel for the appellant asks 
that for this limilation should run from 
‘May 17, 1933. when registered notice was 
given. 


There can be no doubt that th - 
priate atricle which governs feota ' like 
the present is Art. 89 and this was set- 
tled by their Lordships of the Privy 
Council in Ashghar Ali Khan v. Khurshed 


(1) 12 A 541; A WN 1890, 99, 
(2) 26 O 715;-3 C W N 524. 
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Ali Khan (3). The only question that 
remains is as to whether limitation should 
run from the date of the demand (which 
is May 17, 1933, in the present case) 
or from any earlier date. It is pro- 
vided in Art. 89 that a suit by a principal 
against his agent for movable property 
received hy the latter and not accounted 
for should be brought within three years 
from the time when the account is during 
the continuance of the agency, demanded 
and refused, or, where no such demand 
is made, when the agency terminates. The 
view taken by the Allahabad High Court 
and the Calentta High Court in the cases 
On which reliance is placed by learned 
Counsel for the appellant, was dissented 
from the Madras High Court in Venkata- 
chalam Chetty v. Narayanan Chetty (4). 
The contending views were considered 
bv the Additional Judicial Commissioner 
of Sind in Gordhandas v. Firm Gokal 
Kkatay (5\. The learned Judge after 
pointing out the conflicts save that the 
Madras case referred fo above was approved 
of by another Bench of the same High 
Gourt in Kuppusamy Aiyar v. Veerappa 
Chettiar (6). Ha then referring to the case 


before him observed : 
“The Allahabad and Calcutta cases, which I 
have referred to above, would appear fo me 


clearly distinguishable on the facts from the 
present case. It was laid down in these two 
cases that the agency did continue till the agent 


paid the price of goods entrusted to him for sales 
but it cannot be overlooked that when an agent is 
appointed to sell certain goods on behalf of his 
principal, it is of the essence of his duties as an 
agent to pay to the principal the amount realized 
by his sale. But the same principle is not neces- 
sarily applicable in the case of a commission 
agent such as in tle presentcase who is instruct- 
ed to buy and sell goods on behalf of his princi- 
pal and on carrying out his instructions the 
business of his agency terminates, The liability 
to account must not be confounded with the 
nature of the agency business. It is important 
to remember in this case that no goods were con- 
signed to the defendants for sale by the plaintiffs 
and I wish, therefore, to confine my decision not 
as laying down a general principle, but as to the 
actual facts of this case. For the question of the 
termination of the agency must depend upon the 
circumstances of each individul case.” 

I wish to make it clear that T am not 
laying down any general principle, but I 
am confining my observations te the facts 
of the present case. If the contention of 


the learned Counsel for the appellant were 
(3) 24 A 27; 281 A 227; 8 Sar. 142 (P O). 
(4) 39 M 376; 28 Ind. Cas. 740; A I R 1916 Mad. 


281; 28 M LT 140. 
ae I R 1926 Sind 264; 96 Ind. Cas 79;21 S L R. 


30 A I R 1918 Mad. 1325; 37 Ind, Oas. 875; 5 L W 
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accepted ,it would appear that where an 
agent is appointed, say even for one parti- 
cular transaction and that particular 
transaction has been completed by the 
agent, that is to say, the profits due to the 
principal have zome into the hands of 
the agent and no demand is made, there 
would be no limitation and limitation would 
begin to run only from the date of the 
demand even jf such demand is made 
fifiy years afterwards. In the present case, 
however, it is not necessary to emphasize 
the anomaly of such a contention because 
to my mind it is only the second clause of 
the third column in Art. 89 which applies 
to the facts of the present case. Limita- 
tion also beging to run where no demand 
is made from the time when the agency 
terminates. This is irrespective of the 
date of demand and this has got to be 
decided on accnsideration of the termina- 
tion cf agency. Inthe Allahabad and the 
Calcutta cases mentioned ‘above, there 
were no circumstances from which the 
termination of the agency could be gather- 
ed except the one fact that the price 
came into tke hands of the agent in 
connection with a a certain transaction. It 
was, therefore, held that that fact alone did 
not terminate th» agency. In tke present 
case we know that several transactions 
were entered into by tke defendant on 
behalf of the plaintiff from June 1928 up- 
till about December 1928 and then the 
plaintiff distinctly asked the defendant not 
to enter into any further transaction as the 
plaintiff was gring out of the station. On 
this statement of the plaintiff the lower 
Appellate Court came to a finding of fact 
that the agency terminated by the end of 
December 1928, and in second appeal it is 
not possible for me to come to a different 
conclusion on the question as to when the 
agency terminated. 


That being so, I am of the opinion that 
the decision of the Court below is right, 
and J dismiss this appeal with costs. 
Leave to file an appesl by way of Letters 
Patentis allowed. 


D. o Appeal dismissed. 


WILLAM I. BISHOP, LTD. V. THE JAMES MAOLAREN OO., LTD. 


(P. C.) 137 


PRIVY COUNCIL 
Appeal from the Court of King’s Bench 
for the Province of Quehec ‘Appeal Side) 
March 19, 1937 
Lorp BLANESBURGH, LORD Arkin, Lorp 
THANKERTON, Lorp MAUGHAM AND 
Lorp Rooas. 
WILLIAM L BISHOP, LTD., AND OTHERS 
— APPELLANTS 


VETSUS 
Tan JAMES MACLAREN Co., Lop. 
—-RESPONDENTS 
Contract—Construction—Contractor to so construct 
coffer-dams that the logs may be driven by the site’ of 
dam and “to provide such opportunities for the passage 
of logs as the construction work may render necessary” 
—Interpretation of 
The contract between the appellant contractor and 
the respondent company, who had a lumber business, 
for building 9 dam on a certain river, contained inter 
alia the following clause: “He [the contractor] shall so 
construct the coffer-dams and arrange and manage the 
construction of the works as a whole, that logs of the 
owner, or of others, may be driven by the site of the 
dam during the driving season of 1429; and shall 
provide such opportunities for the passage of logs as 
the construction work may render necessary:" 
Held, that it was impossible to construe these words ‘to 
provide such opportunities for the passing of the logs’, 


"as meaning that respondent obligated itself to provide 


whatever booms or other equipment were necessary 
to guide the logs intothe opening inthe dam. These 
words ‘to provide such opportunities for the passing 
of logs’ could not but mean to provide times or places 
favourable for executing the passing of the logs, 
These words ‘to provide such opportunities’ did not sug- 
gest the obligation of furnishing anything necessary 
for the actual execution of the work, but only favour- 
sble circumstances of time or place, 


Messrs. L. S. St. Laurent, K.C., M. A. 
Thelar, K. C. and R. St. Laurent, for the 
Appellants. 

Messrs. A. Geoffrion, K. C., and John 
Ayler, K. C., for the Respondents. 


- Lord Roche.- This is an appeal from 
two judgments ofthe Court of King's Bench 
for the Province of Quebec (Appeal Side) 
dated December 27, 1935, reducing by the 
first judgment the amount awarded to the 
appellanis by the Superior Court for the 
District of Montcalm from $293,584°84 with 
interest on $87,444°68 from the date of the 
institution of the action (December 4, 1936) 
and with interest on the balance 
($206,06616) from the date of the judg- 
ment of the Superior Court (June 10, 1934) 
to $1,429°60 with interest thereon from the 
date cf the instilution of the action. By 
the second judgment the Court of King's 
Bench dismissed the cross-appeal of the 
Present appellants which was brought to 
secure a decree for interest on the above- 
mentioned sum of $206,061°16 from the 
date of the institution of the action instead 
of from the date of the judgment of the 
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Superior Court. In the Court of King’s Bench 
St. Germain, J. dissented from the judg- 
ments in that he would have allowed the 
judgment of the Superior Court to stand 
as to $219,232'63 and would have allowed 
the cross-appeal in that he would have 
awarded interest on that sum from the 
date of the institution of the action. 

The litigation arose under the following 
circumstances: The appellant company, 
William I. Bishop, Ltd., hereinafter called 
the contractor, by contract dated May 23, 
1929, agreed to construct for the respond- 
ent company a storage dam known as the 
Cedar Rapids storage dam on the Lievre 
River in the Province of Quebec. The 
purpose of the dam, which was to be about 
755 feet in length with abutments, was to 
raise and store the water of the river 
above the dam and soto regulate its flow 
thatit might be used for hydro-electric power 
purposes. The appellant bank as assignee 
of the contractor was joined as cc-plaintiff 
in the action and no question arises to 
distinguish the rights of the appellants the 
one from the other. The contract, though 
not in fact finally settled or signed until 
May 23, 1929, after the work had been 
proceeding since November 1928, provided 
expressly that: “This contract shall avail 
and be binding on the parties hereto as if 
signed on November 15, 1928.” 

It will be necessary hereafter in dis- 
cussing the various items of the appellants’ 
claim, which are in question, to refer to 
various detailed provisions of the contract. 
But its general nature and scope must be 
first stated. 

The contract was not a simple lump sum 
contract. It provided that the considera- 
tion to be paid to the contractor should be 
a sum called the principal sum and amount- 
ing to $609,100 “provided that the quanti- 
ties of the various classes of work required 
to construct the dam shall prove to be 
the same as those given in the schedule 
of quantities hereinbefore contained.” 
The schedule of quantities referred to pro- 


vided as follows :— 

“quantities of excavation, concrete masonry, forms, 
reinforcing steel, and other classes of work required 
to completely construct the dam, and which have 
been calculated from the dimensions and depths to 
the bottom of the dam that are shown or indicated 
on the drawing referred to herein, will be ag 
follows.” 

Then followed a schedule of the amount 
of earth excavation and of ledge (rock) 
excavation and of the amount of various 
classes of concrete and of steel work and 
so forth. Then the {contract proceeded :— 
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“It is further agreed that, should the quantitieg 
of excavation, concrete and other classes of work 
which are listed in the above schedule requixed 
for the satisfactory completion of the structure be 
different from those contained in said schedule 
additions or deductions from the principal sum of 
money herein named shall be made in the manner 
hereinafter. provided. 

“But it is expressly understood and agreed, how- 
ever that ; 

“(a) The quantities given in the foregoing table do 
not include any additional excavation which the con- 
tractor may choose or be required to do for by passing 
or handling the flow of the river during the construe- 
tion of the dam; nor any materials and labour used 
for the construction of coffer dams; nor any other 
work or materials extraneous to the permanent 
structure of the dam itself which are required for 
the consiruction of the dam.” 

“(b) All of said additional excavation and 
extraneous work and materials are to be performed 
and furnished by the contractof as a part of the 
work for which the said principal sum is to be the 
compensation.” l 

The contract also contained the following 


clause:— 

“Changes of design and dimension. 

“Tt is agreed between all parties hereto that the 
owner shall have the right to make such changes 
in the design and dimensions of the dam as the 
engineer may deem necessary or advisable, and 
that changes shall not invalidate this contract, 
If such charges shall be made and they increase 
or decrease the quantities of the various classes of 
work required for the construction of the dam, the 
principal sum of money to be paid to the con- 
tractor hereinafter specified, shall be correspond- 
ingly increased or decreased by amounts which 
shall be calculated and determined in the manner 
hereinafter provided.” 

The calculation and determination of 
increases and decreases was provided for 
by aclause which after fixing the principal 
sum as before stated in this judgment at 
$609,100 proceeded as follows:— 

“Tf, however, the quantities of any of the various 
classes of work required to build the dam shall 
be different from the corresponding quantities 
hereinbefore given, due to changes of design or 
depth of foundations from those used for calculating 
said quantities, there shall be added to or deduct- 
ed from said principal sum according to whether 
said quantities are increased or diminished, sums 
computed according to the following table and the 
net sum produced by these additions and de 
ductions plus the value of any extra work per- 
formed by the contractor and computed in the 
manner hereinbefore provided, shail become the 
total amount to be paid by the owner to the con- 
tractor for all of the work parformed by him under 
the terms of this contract.” 


Then followed detailed stipulations of the 
figures relating to the additions and 
deductions to be made for earth and ledge 
excavation and for concrete and steel and 
other work according as the quantities prov- 
ed to be in excess of or less than the 
scheduled quantities in the various sections 
or parts of the contract work. 

The time for completion of the work 
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was March 31, 1930, and no question arises 
in respect of delay in completion. There 
was an arbitration clause in ihe contract 
but the parties did not avail themselves 
of that method of determining the ques- 
tions which arose between them and itis 
not disputed that it was competent to the 
appellants to bring their action. ; 

The quantities of various classes of work 
particularly of excavation and therefore 
of concrete work proved to be largely in 
excess of the estimated and scheduled 
quantities and accordingly the appellants 
became entitled to and were paid instead 
of the provisional principal sum of $609,100 
the larger sum of $916,723.97. 
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But beyond the sum so paid the appel- 
lants put forward claims under 14 heads, 
amounting in all to $412,846.75, and this 
sum constituted the claim in tbe action 
and was claimed as money due for work 
done and required for the construction 
of the dam bul not provided for in the 
contract or as damages for faulty and 
deceptive and erroneous information sup- 
plied and representations made by the res- 
pondents. The items of the appellants’ 
claim and the amounts allowed in the 
Superior Court are as set out in the 
following table: — 





Title of Claim. 











1—Hardpan léscavation 

2—Passing Logs 

3—-Coffer-dams and Unwatering 

4— Coffer-dam Lower End By-pass 

5— Additional Cost of Rock Excavation 

. 6~—Handling and Trimming Excavated Rock 
. T~lixcavating Frozen Material in River Bed 
8—Work under Winter Conditions 
§—Overcharge on Logs, 

, 10-—-Cement for Apron in By-pass Channel 

. 11— Shortage in payment for Class 1 concrete 
, 12—Plant Removal 

. 18—Standby and Overhead Expense 

, 14—Interest on Deferred Payments 








Thus 4 items—No. 4, No. 6, No. 13 and 
Wo. 14 disappeared as a*result of the judg- 
ment of the Superior Court. On appeal to the 
Court of King’s Bench Item No. 9 was not 
contested by the present respondents and in 
the result that small item of $1,429.60 
alone survived the appeal tothe Court of 
King's Bench. The remaining nine items 
which were all disallowed in toto by the 
Court of King’s Bench formed the subject 
of this appeal. 

Their Lordships can now consider and 
deal with those nine items in order. 

Item No. 1: Hardpan excavation.— 
Hardpan, as was proved by a geologist called 
by the appellants, is boulder clay. Tt had 
not been found in Certain tesi pits dug 
by or for the respondents prior to the 
letting of the contract, and the learned 
Judge of the Superior Court found in. 
terms that there was no misrepresentation 


TE YT it hl i i i (NN, hanced nes | “Wim Bani 





in this matter. 











Amount 
allowed by 
Amount the Judg- 
claimed by | ment of the 
the action. Superior 
Court. 
> 3 
21, 60145 13,919'45 
4,103 72 2,99542 
148,857:15 117,0735°22 
5,563°50 — 
35,100 74 35,100'74 
J,999 &2 ~ 
2,53032 2,53032 
96,632'45 81,282°62 
7,220 19 -1,42960 
2 23946 1,879 83 
31,549°15 $1,549°15 
5,82349 5,92343 
i 49,147°41 m 
S 286-909 — 
Total i 3293 58584 


sa | 9412,846°75 


bana dumeamammnenl 









This material was, how- 
ever, found in considerable quantities as 
the work proceeded and the appellants 
claimed to be paid for excavating it at 
tworthirds of the price for ledge. Except 
as to quantities found and excavated in 
the way of the by-pass, where the learned 
Judge held that it was the contractors 
risk, he held that the claim was well 
founded. He appeared to base his judg- 
ment on a reference in the contract 
to hardship, but this reference does 
not support any such conclusion and 
before their Lordships the claim wassup- 
ported on a different ground, namely, that 
excavation of hardpan was not provided 
for at all in the contract and that ac- 
cordingly, though the work of excavation 
was within the contract, no price for ex- 
cavating it was stipulated, and a reason- 
able or proper price had to be paid. 


a 
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Section 989 of the Oivil Code was 
relied upon in support of this con- 
tention. It provides that “a contract 
without a consideration or with an 
unlawful consideration has no effect: 
but it is not the less valid though 
the consideration be not expressed or be 
incorrectly expressed in the writing which 
is evidence of the contract.” To this it 
was answered that the consideration was 
expressed and correctly expressed in the 
contract as being the principal sum with 
specified variations of which this was not 
one. It was also answered that this was 
material which was not ledge or rock and 
was earth within the meaning of the 
contract. It is unnecessary to deal with 
the first suggésted answer upon which 
there has been no pronouncement in the 
Courts below. Their Lordships find them- 
selves in agreement with the Court of 
King’s Bench as to the second answer in 
the disallowance of this item of claim for 
that reason. It is not necessary to enter 
into a discussion of the geological category 
into which boulder clay should properly 
find a place. In their Lordships’ opinion 
there was no casus omissus in this contract 
and the material was carth within its 
meaning. It is not insignificant that in 


another connection, namely, as a per- 
missible foundation for the embank- 
ments hardpan was mentioned in the 


contract and, therefore, it clearly was not 
outside the contemplation of the parties 
and further the material was being excavat- 
ed in quantity before the contract was 
actually signed. 

Item Nv. 2: Passing logs.—The respond- 
ents hud a lumber business and drove 
floated logs in the summer season down 
the Lievre from above and through the 
Qedar Rapids to lower waters. The matter 
was thus dealt with in the contract: 

“He [the contractor] shall s> construct the coffer 
dams and arrange and manage the construction of 
the works as a whole, that logs of the owner, or 
of others, may be driven by the site of the dam 
during the driving season of 1929, and shall provide 
such opportunities for the passage of logs as the 
construction work may render necessary,” 

When the log driving season began in 
June, 1929, trouble through logs jamming 
at the site of the works was feared by the 
contractor's men in charge and actually 
occurred. Correspondence took place, the 
contractor asking the respondents to take 
measures to attend tothe passage of the 
logs. The respondents claimed that the 
sole responsibility lay with the contractor 
and repudiated any obligation to do any- 


WILLIAM I. BISHOP, LTD. Vv. THE JAMES MAOLAREN O0., LTD. 


(P. C.) "169 10 


thing. The contractor then did his best 
to minimise trouble and the expenses now 
awarded were incurred in respect of the 
material and labour employed to effect this 
object. Before their Lordships it was con- 
tended that in any case the contractor's 
efforts were in themselves misdirected and 
that further requests ought to hive been 
made to the respondents to deal with the 
situation There is in their Lordships’ 
view no substance in these contentions. 
The respondents had unambiguously re- 
pudiated responsibility and if they were 
wrong about the contractual obligations of 
the parties, they can hardly complain if 
the contractor who was not a lumberman 
did not do his workeas well as they could 
have done it themselves. (As to the mean- 
ing of the contract: the trial Judge and 
St. ‘Germain, J. took the contractor's view: 
the majority in the Court of King’s Bench 
held that the contractor had the sole 
responsibility in the matter and in effect 
had todo everything to see logs, in what- 
ever quantity they might be sent down, 
safely past the works. ‘Cheir Lordships are 


unable to agree with this latter view 
and thick that the better opinion 
was that of the trial Judge and of 


St. Germain, J. They would desire to 
adopt as their own the language of the 
latter learned Judge. He said: 

“It is impossible for me to construe these words 
‘to provide such opportunities for the passing of 
the logs, as meaning that respondent obligated 
itself to provide whatever booms or ` other 
equipment were necessary to guide the logs into 
the opening in the dam. These words ‘to provide 
such opportunities for the passing of logs’ cannot 
but mean to provide times or places favourable 
for executing the passing of the logs, These words 
‘to provide such opportunities do not, according to 
me, suggest the obligation of furnishing anything 
necessary for the actual execution of the work, 
but only favourable circumstances of time or 
place.” 


The award to the appellants by the 
Superior Court in respect of this item must, 
therefore, be restored. 


Item No.3: Increased cost of coffer-dam 
and unwatering.—Part of the large claim 
made under this head arises out of 
the same matters as have been dealt with 
under the head of Item No. 2. Part of it 
depends upon different considerations and 
questions of considerable difficulty arise 
in Connection with that part of the case. 
The trouble which gave rise tothe claim 
was this: The construction of the coffer- 
dam involved the sinking in the river of 
certain cribs or frames of logs filled with 
rock. These cribs were designed to sup- 
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port or buttress the timber sheeting of 
which it was intended to ccnstrucs the 
up river side of the coffer-dam. This work of 
sinking cribs and forming the coffer-dam 
and certain other parts of the work were 
interfered with and rendered both slower 
and more expensive by trouble with res- 
pondents’ logs. But when the coffer-dam 
was constructed even more serious trouble 
followed. The coffer-dam was not water- 
tight and tLe space to be pumped dry 
before the erection of the dam could 
proceed, could not be pumped dry. The 
water came under the sheeting. A great 
and unusual amount of toefilling or earth- 
facing to the coffer-dam was tried as a 
remedy but eventually the trouble was only 
got over by the use of steel sheeting in 
addition to the original timber sheeting 
and this sheeting had to be driven 
down into what was the cause of the 
trouble, namely a heavy overburden 
of pervious soil over the ledge, Through 
this overburden of soil water naturally 
penetrated below the timber sheeting 
which could not be driven through the 
overburden and the work of the contrac- 
tor's pumps was thus rendered ineffective. 
The delay and extra expense were in con- 
Sequence very great and the trial Judge 
finds with regard to the matter: —“All the 
delay, trouble and expense are due to two 
things : 


(a) The fact that instead of ledge at 
the line on the ground where the 
dam was to be built there was pervi- 
ous overburden. 

(6) The damage caused by defendants 
logs.” 


As faras (b) is concerned, their Lordships 
have already held that the respondents 
were in breach of their contract and 
accordingly there is here a good cause of 
action. The damages due respectively to 
(a) and to (b) are so inierwoven and 
intermixed that they probably could not 
be separated ‘and certainly never were 
separated in the evidence or in the findings 
of the Superior Court and it is, therefore, of 
great importance to consider whether 
there is also a good cause of action in 
respect of (a): the difficulty caused by the 
over burden. The case for the appellants 
on the facts was this: The contract pro- 
vided that the dam was to be built “ata 
line established on the ground the location 
of which isindicated on a map attached 
hereto and forming part hereoi” and that 
the “drawings which have been prepared 
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showing the general form and details of 
the dam andthe manner cftke construc- 
tion and which form a part ofthis con- 
tract areas follows: B 2444—Topography 
at Site of Dam” and a number oi other 
plans which are not now material. The 
plan B 2444 or topographical plan shcwed 
the situation where the coffer dam was to 
and indicated or seemed to 
indicate by the letter L the presence of 
ledge at the bottom of the river ina num- 
ber of places with figures showing the 
elevation of the ledge at thcse places 
above a certain datum. No indication 
was given on this plan of the presence of 
cverburden at the places where the letter 
“i.” appeared thereon. The plan was 
prepared bya Mr. Stratton, an assistant 
to Mr. Ferguson the engineer who acted 
for the respondents as engineer in the 
matter of the plans and the contract. 
Mr. Stratton admitted in evidence that he 
in fact found a quantily cf overburden. 
This overburden in fact caused the trouble. 
Mr. Ferguson could not remember whe- 
ther Mr. Strattcn told him of the over- 
burden and certainly its presence was 
not indicated on the plan and the contrac- 
tor was not told it was there. Mr. Ferguson 
admitted frankly that if he was not told 
there was anything over the rock he would 
assume that the topographical plan showed 
the contours at the surface of the bed of 
the river. He agreed that the topography 
of the surface of the river bed and the 
nature of the material of which the surface 
was composed were matters of extreme 
importance to the contractor in the un- 
watering; alsothatif the plan showed an 
elevation of say 89-2 L aperson without 
opportunity of conversation with Mr. 
Stratton would naturally assume that the 
surface of the river bed was ledge at 
that elevation. He also said that he thought 
that Mr. Stratton should have given, with- 
out being asked, any information in his 
possession which contradicted the informa- 
tion onthe plan and he admitted that Mr. 
Stratton had such information in his pos- 
session. It was clear that there was no 
such disclosure. Mr. Ferguson's point 
was that the contractor should have made 
his own investigations and this point was 
urged in the Courts below and before this 
Board. It was also contended that in fact 
the contractors employees made soundings 
which either did lead them or cought to have 
led them natto rely on the topographical 
plan. But these soundings made for the 
purpose of sinking the cribs were made 
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by persons not ofthe skill supposed to be 
possessed by the designer of the dam and 
his assistants and were made not to ascer- 
tain the position and elevation of ledge 
but the depth at which the river bed was 
to be found and its contour for the pur- 
poses ofthe construction and placing of 
the cribs. There was no suggestion that 
Mr. Stratton or Mr. Ferguson acted other- 
wise than honestly but for reasons to be 
discussed hereafter negligent though inno- 
cent misrepresentation was relied upon as 
giving by the law of Quebec a good cause 
ofaction. As ‘to the facts necessary to 
found such cause of action, the evidence 
already detailed and the evidence of 
Mr. Bishop and his witnesses were in 
their Lordships’ judgment amply sufficient 
justify the findings of the trial Judge 
that : 

“The plan B-2444 was certainly not accurate, and 
plaintiff was misled as to the difficulties which he 
would have to face inthe placing of coffer-dams 
and the unwatering operations generally. Stratton 
was the man who obtained the information upon 
which the plan B-21444 was made and his evidence 
shows that he had not had _ sufficient experience 
to lis entrusted with such an important piece of 
Work, 


Their Lordships agree with those find- 
ings and with the conclusions of St. 
Germain, J. to the same effect and it follows 
that they are impelled to disagree with 
the conclusions of the majority of the 
Judges in the Court of King’s Bench in the 
contrary sense. One other matter of fact 
must be dealt with. It was contended for 
the respondents before their Lordships 
thatthe elevations, some four in number, 
appearing in the topographical plan on the 
actual line of the coffer-dam were not prov- 
ed io be inaccurate—in other words that 
‘the presence of overburden at those spots 
was uot established. Their Lordships 
donot agree. In the nature of ihings the 
amount of overburden at those particular 
spots could not be established with preci- 
sion but that overburden was there in 
considerable quantity seemsto their Lord- 
ships to be established by the evidence and 
by the facts of the case and in particular 
by.the percolation of water beneath the 
timber sheeting and by the results obtained 
with steel sheeting which could be driven 
deeper. Astothe law the appellants’ case 
was rested upon s. 1033 of the Civil Code 
which reads as follows : I 

“Every person capable of discerning right from 


wrong, is responsible for the damage caused by his 
fault to another, whether by, positive act, impru- 


> 


dence, neglect or want of skill. , 
The proposition that what is commonly 
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cyled in England innocent misrepresenta- 
tion may constitute “fault” within the 
meaning of the above section and may 
therefore, found an action for damages 
was. not disputed nor was it disputed 
that under s. 1034 of the Code, the fault 
of Mr. Stratton and Mr. Ferguson would 
give rise to responsibility in the res- 
porndents for the fault of them or either of 
them. Butin addition to the answers of 
fact put forward with which their Lord- 
ships have dealt, it was said that this 
claim was barred by prescription under 
8.2261 of the Civil Code as not having been 
brought within two years. Action was taken 
on December 4, 1930, and the topographical 
plan was sent before November 15, 1928. 
Therefore, if November 15, 1928, was the 
critical date the action was out of time. 
To this plea of prescription several answers 
were made. One of them which seems to 
their Lordships to be sufficient of itself is 
that the critical date was certainly not ear- 
lier than May 23, 1929, when the contract 
was signed. The representations and fault 
complained of were continuing down to that 


-date and it was then that the contracter by 


signing the contract in reliance on the re- 


-presentations, did that which gave him the 


right of action for damages which he is as- 
serting. It should be observed that no 
judgment in the Couris below refers to this 
point of prescription and it is doubtful whe- 
ther it was debated there and it is taken 
obscurely if at all in the respondents’ case. 


‘In these circumstances their Lordships lack- - 


ing the assistance of judgments from the 
Courts of Quebec do not pronounce upon 
the more important point argued namely 
whether the date from which prescription 
should run was not the date of the discovery 
of the inaccuracy of the representations that 
is to say August 1929. 

As to the figures going to make up this 
item, they were criticised as excessive but 
the trial Judge had the whole matter before 
him and their Lordships have neither the 
duty nor the inclination to interfere with 
his decision as to a matter of amount where 
no error of principle is made out. It should, 
however, be observed for its bearing on 
other parts of the claim that the figures 
going to make up the amount awarded in 
their Lordships’ opinion embrace and cover 
all the expense and damage due to delay 
from the specific causes (a) and (b) which 
are the foundation of the contractor's claim 
under this head. 

Item No.5: Additional cost of rock exca- 
vation.—It was the basis and ground of the 
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contractor's claim in the Courts below that 
the engineer ordered him to remove the 
rock in shallow lifts, a more expensive 
method than he would have adopted if left 
to himself. But inasmuch as the contrac- 
tor had to comply with the orders of the 
engineer under the contract it is difficult 
to understand why this item was allowed in 
the Superior Court and the learned Judge 
gave no reason. In the King’s Bench the 
Judges were unanimous in allowing the 
appealto this item. Before their Lordships 
this pleaded contention was entirely aban- 
doned and with it a substantial part of the 
amount claimed. The claim for part of the 
rock excavation carried out in what was 
called the non-spillfhg section of the dam 
was retained and supported upon the ground 
that excavation in this section was not dealt 
with in the contract schedule and was, 
therefore, to be paid for on the basis of its 
cost. This case was not made below nor 
was it madein tke appellants’ case upon 
this appeal. It depends largely if not en- 
tirely forits foundation in fact upon evi- 
dence which might have been given as to 
the meaning attached locally and by the 
parties to the terms used to describe differ- 
ent paris of the work—suzh as the term “in 
the main river channel.” AJ that is known 
to their Lordships is that the work was paid 
for at all times as work provided for by the 
contract and at the contract rates for rock 
excavation. In these circumstances their 
Lordships are not prepared to entertain a 
ground of claim which is so belated and 
which the appellants have not taken any 
opportunity of supporting by the neces- 
sary proof. 

Items Nos. 7,8 and 12.—These items can 
be dealt with together and quite briefly. 
They are really claims for delay and extra 
expense thereby occasioned. In particular 
the contractor’s case was that the delay and 
eXpense were occasioned by the respon- 
dents’ breaches of contract and faults, as 
for example about the logs and the over- 
burden, and that he was thereby driven 
into the winter of 1929-1930 with work which 
he would have done before November, 1929, 
and was driven into the spring and summer 
of 1930 for the removal of plant and materi- 
als wkich he would have got away cver 
easicr end frozen ways in the winter be- 
fore, The trial Judge allowed these items 
but in their Lordships’ cpinion tke disallow- 
ance of them by the Court of King’s Bench 
was correct. The ccntractor and his re- 
presentatives before the trouble about logs 
and overburden had developed committed 
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themselves by letters and diary entries to 
the position that the amount of unexpected 
excavation and concreting ‘required had 
already involved the result that the work 
would be extended into the winter and the 
spriig. These matters of excavation and 
concreting which involved these conse- 
quences were within the contract and can 
form no ground fora claim and the claim 
to recover them as items of damage for 
breach of contract fails if the contractor's 
letters and the diary entries represent the 
true facts, ‘Their Lordships see no resson 
to doubt but that they do so and that ac- 
eon’ these items should be disallow- 
ed. 
Claim No. 10: Cement for apron in by- 
pass channel.—This was in effect a claim 
that because an extra was ordered contract 
work was rendered more expensive. The 
trial Judge allowed it but the Judges of the 
Courts of King’s Bench unanimously disal- 
lowed it. Their Lordships think that they 
were right in so doing. The claim was al- 
together too remots and unjustified by any- 
thing in the contract. 

Item No. 11: Shortage on payments for 
class one concrete.—This considerable item 
amounting to $3],549-15 was allowed by the 
trial Judge but was disallowed by the Court 
of King's Bench. The contract schedules 
provided for prices for concrete with plums 
(that is to say with an admixture of large 
stones) and for concrete without plums. 
They also prcvided for deductions and ad- 
ditions to the price according as the 
amount of concrete of one sort or the cther 
was in deficiency or excess. The rate for ad- 
ditions was higher than the rate for deduc- 
tions and that fact is the explanation of this 
item of claim. In the course of the work the 
engineer in control, as he properly might, 
decided that there should be more conerete 
without plums and less with plums. The 
former sort is of course better and stronger 
than the latter sort. The change was ac- 
cordingly ordered and effected and there- 
upon, as the trial Judge thought, the con- 
tractor was entitled to be paid at scheduled 
rates for the excess of concrete without 
plums, less the sum representing on the 
scheduled rates the deductions for the de- 
ficiency cf the concrete with plums. The 
respondents, however, claimed to pay and 
did pay on an entirely new basis, 27z., on a 
basis of setting cff the amount of one sort 
of ccnerete which was in deficiency against 
the cther sort which was in excess. Ona 
calculation so based they arrived at the 
net excess of concrete over the contract 
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estimate and then paid for that extra con 
crete. It was said that there had been a 
substitution and not a change within the 
meaning of the contract. ‘Lhe Oourt of 
King’s Bench upheld this view and dis- 
allowed the claim. Tneir Jordships are 
clearly of opinion that the trial Judge was 
right in this Matter. There isno provision 
in the contract for any such process of sc- 
called substitution. ‘Lhe contract provides 
for and speaks of change. There was a 
change within the meaning of the contract 
and the consequences provided for by the 
contract must tollow—none the less because 
there may be here something in the nature 
of a windiall to the contractor. Elsewhere 
in the construction he has to face contin- 
gencies and uncontemplated expenses. In 
the Court of King’s Bench the judgment 
seemed to proceed upon the ground that 
the contract schedule for deductions and 
additions was only applicable to changes 
which were changes of design or depth and 
‘that this was neither. Their Lordships 
think that this was not so and are of opinion 
that this was a change of design within the 
meaning of the contract, that is to say, of 
the way the work was planned. Apart from 
any other consideration this would seem to 
be established by the terms of the speci- 
fication which formed part of the contract. 
In cl, 10 of that document occur the words: 
“In the design of the concrete mixtures the 
ratio, etc.” It is, therefore, unnecessary 
to discuss whether, if a more limited con- 
struction of the word “design” were adopt- 
ed, changes made for other reasons would 
not fall under the schedule. Their Lord- 
ships, as at present advised, are not dis- 
posed tothe view that there was here any 
more than there was elsewhere a case which 
the contract omitted to provide for. {a the 
result their Lordships are of opinion that 
the award of $31,549'°15 by the trial Judge 
should be restored. 

The total of the items (Nos. 2, 3, 9 and 11) 
upon which the appellants are, on their 
Lordships’ judgment, entitled to succeed is 
$ 153,049-39 and that figure should be sub- 
stituted for the figure of $1,41z29°60 which 
alone was recovered pursuant to the judg- 
ment of the Court of . King's Bench. Asto 
interest their Lordships see no reason to 
interfere with the decision of the Judge of 
the Superior Court, viz. that interest should 
run in respect of Items Nos. (2) and (a) 
and (11) from the date of the service of the 
action but as regards Item No. (3) from the 
date of the judgment of the Superior Court. 
It was submitted for the appellants that in- 
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terest on the lust-mentioned'item also ought 
tohave been ordered to run from the dale 
of the service of the action. Itis no doubt 
a general principle that where damages 
such as are here in question are claimahblo 
they should include interest. ‘This may be 
given specilically or taken into account and 
included in the general sum awarded for 
damages. That is in the discretion of the 
tribunal. There is here everytuing to indi- 
cate that the learned trial Judge considered 
the matter and used his discretion when he 
differentiated between the various items in 
respect of the date from which interest was 
to run and there is novhing to indicate that 
he did not in his award of damages under 
Item No. 3 award a stm which was in bis 
opinion and in fact suificien’ to cover every- 
thing down to the date of judgment. For 
this reason their Lordships are of opinion 
that the cross-appeal of the present appel- 
lants to the Cuurt of King’s Bench was 
rightly dismissed with cosis and that the 
order of the Court to that effect should sland. 
As to the other matter, including those of 
costs arising, their Lordships think that 
judgment should bave been entered for the 
appellants in the Superior Court for the 
sum of $158,019-39 with interest as stated 
above and with costs: that this appeal 
should be allowed with costs and the order 
of the Court of King’s Bench varied to give 
effect to this judgment. Their Lordships 
also think that had the Court of King’s 
Bench departed from the judgment of the 
Superior Court only to the extent that has. 
now been held to be proper, the successes 
of the parties would have been approxi- 
mately equal and that each party snould, 
bear his own costs in the Court of King's 
Bench. Any costs paid under the judgment 
of the Court of King's Bench (other than 
the costs of the cross-appeal) should be 


repaid. Their Lordships will humbly 
advise His Majesty accordingly. 
D. Order accordingly. ` 


Solicitors for the Appellanis.— Messrs. 
Blake & Redden. 
Solicitors for the Respondenis.— Messrs. 


Charles Russell & Co. 
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ALLAHABAD HIGH. COURT. 
First Civil Appeal No. 452 of 193 
November 19, 1936 
HARRIES AND RACHHPAL SINGH, JJ. 
SEWAK RAM AND  OTHERS—PLAINTIFFS— 
APFELLANTS 
Versus 
MUNICIPAL BOARD, MEERUT 


— DEFEN DANT — RESPONDENT 

Contract—Agreement in writing—Rights of parties 
—Court, if can look into circumstances resulting in 
completed contract—-Lease—Constructions —Perpetual 
marenewal of —Clause as to—Court's duty-—Clause, if 

can be enforced—Such lease by limited owner— 
Clause regarding renewal, whether binding on re- 
versioner—-Hindu Law—Widow —Lessee, holding over 
under mistaken impression that lease would be re- 
newed+Righis of such lease—Whether liable for 
mesne profits—Whether and how far entitled to 
collection charges—Interest—Platntiff kept out of 
money by defendant-*Interest, tf to be aworded— 
Part payment tendered but refused—Interest on such 
payment, tf tobe granted. 

When the terms of an agreement are 1educed to 
writing, then the rights of the parties are governed 
by the terms agreed upon and the Cours is aot 
entitled to look into the circumstances under which 
the leasa was created. Nor is the Gourt justified 
in going into ths history of the negotidtions 
which led to the formation of a completed con- 
tract between the parties. [p. 146, col, 2.] 

The leaning of the Uourts is against psrpeiual 
renewals and therefore, in order to establish this 
construction, the intention must bs unequivo- 
cally expressed in the leases deed. In ordinary 
leases containing a clause for renewal of the lease, 
the lessee is entitle] only to one renewal only and 
after that his right to renewal is exhausted. Swin- 
burn v. Milburn (1) and Secretary of State v. A. H. 
Forbes (2), relied on. [p. 147, col. 1.] 


A widow holding the estate asa Hindu female 
cannot make an agreement which would bind the 
estate beyond her lifetime. In England, the law is 
that a covenant, for perpetual renewal, entered into 
by a person having a limited interest in lands does 
nut bind the estate, ‘The position of a person 
claiming under a lease executed by a widow is 
much weaker. She has, no power to enter into a 
contract which would be binding on the estate ufter 
her death, [p. 147, col, 2.} ; 

Wheres, therefore, such a widow leases out ceriain 
property for a certain period with an agreement 
to renew the lease after the expiry of the term, 
but she dies before the expiry of such period, the 
renewal clause is not binding on the reversiuners, 
And incase the lessee holds over the leased pro- 
perty under the missaken belief that he is entitled 
to the renewal, and the reversioner brings a suit 
for mesne prolits for tha period during which the 
lessee held over, the lessee is entitied to a de- 
duction of reagouable collection charges in the 
amount of profits; And where such property is a 
business property and not a zamindurt, a deduc- 
tion for collection charges to the extent of 10 per 
cent, is reasonable as agains: 2ə per vent. which 18 
quite uoreasonable, But nu deduction should bs made 
tor collection charges where there has been a gruss 
and contemptuous trespass, 

Where the plaintiff has been kept out of his 
money for a considerable time by thé conduct of 
the defendants it is only fair anu proper that the 
defendants should pay a reasonable rate of interest 
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upon the sum awarded by the Court. But where 
the defendant makes a tender of part of the money 
so kept out of plaintiff's possession, but the plainti 
refuses to accept as not being in full payment due 
to him, the defendant is still bound to pay interest 
even on the amount tendered by him but refused by 
the plaintiff. |p. 149, col. 1] 

Where there is an agreement for perpetual rc- 
newal of a lease after the expiry of the period, 
the lessee cannot resist the claim of the lessor to 
eject the lessee when the term of the leass expires. 
He can only sue the lessor for specific performance 
of contract. Pir Bux v. Mahamed Tahar (3), relied 
on. ' 


F. O. A. from the decision of the Sub- 
Judge, Meerut, dated August 19, 1931. 

Messrs. K. N. Katju, B. L. Dave and 
R. K. Dave, for the Appellants. 

Messrs. P. L. Banerji and H. P. Sen, for 
the Respondent. 


Judgment.—Tais is a plaintiff's first 
appeal arising out of a suit to eject the 
defendant, the Municipal Board of Meerut, 
from a market styled “Qiserganj market” 
and to recover a sum of Rs.6,091, on ac- 
count of mesne broits together with pro- 
fits and interest. The facts which have 
given rise to this suit can briefly be stated 
as follows: On March 12, 1887, one Pan- 
dit Ganga Ram, a brother of the plaintiff's 
father, granted a lease to the Municipal 
Board of Meerut, fora period of 21 years 
in respect of the properties specified in 
the plaint. Under the terms of tue 
lease, the lessee was allowed 20 per cent. 
on grossrental realized by him. The 
lease further had a covenant for ils re- 
newal for a further period of 2l years. On 
September 23, 1435, Pandit Ganga Ram 
died and one Musammat Sundar Kunwar, 
his widow succeeded to -his estate as a 
Hindu female. On May 16, 1903, Musammit 
Sundar Kunwar executed a fresh lease under 
the terms of which the lessee was to get 20 
percent. of the gross-rental instead of 20 
per cent. This lease also contained a covenant 
for its renewal for a further term of 21 
years. In 1912 Musammnat Sundar Kunwar 
died. The plaintiffis one of the reversion- 
ers of Ganga Ram and under a partition 
decree in a suit for partition between him 
and other reversioners of Ganga Ram he 
got 3-10th share in the estate of Ganga 
Ram and further became the owner of 
1-15th share more by purchase. The period 
of the lease executed by Musammat Sundar 
Kunwar on May 15, 1903, terminated on 
March 31, 1929. 

The. plaintiff alleges that the defend- 
ant was auxious to obtain a renewal of the 
lease created by Masammat Sundar Kun. 
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war, but he did not agree to the terms. He 
gave a notice to the defendant, the Muni- 
cipal Board of Meerut, to give ‘up posses- 
sion over the premises leased ; but the 
defendant failed to comply with his de- 
mand. The plaintiff, therefore, instituted 
a suit against the defendant for ejectment 
and for mesneprofits. He alleged that the 
defendant had no right to claim the re 
newal of the lease and that further the 
covenant for renewal of the lease by Mu- 
sammat Sundar Kunwar, who wasin posses- 
sion-of the estate of Ganga Ram as a Hindu 
widow, was not binding upon the rever- 
sioners. The claim was resisted by the de- 
fendant on various grounds. It was plead- 
ed that the plaintiff was not entitled to 
eject the defendant. It was also asserted 
that tLe plaintiff and other reversion- 
ser not having raised any objection to the 
renewal of the lease by Musammat Sundar 
Kunwar. in 1908, were estopped fiom 
objecting to the. terms of the lease. De- 
fendants, case was that the covenant in 
the lease created by Musammat Sundar 
Kunwar, entitling the defendant to renew 
the lease for another term of zl years, was 
binding on the plaintiff and other rever- 
sioners of Ganga Ram. The correctness of 
the amount claimed by the plaintiff as 
damages was also challenged, 

The learned Subordinate Judge, who 
tried the case came to the conclusion that 
under the terms of the lease, which Ganga 
Ram had executed, the defendants were 
entitled to claim a right of a renewal per- 
petually and, therefore, the plaintiff could 
noteject them. The plea of estoppel raised 
by the defendants was not accepted by 
the Court below. The amount of mesne 
profits was left undetermined. The defend- 
ant had also asserted that they had ac- 
quired a permanent right and were entitl- 
ed to get a renewal of the lease according to 
the terms of the lease created in 1887 and 
1908. The suit of the plaintiff was dismissed 
on the ground that the defendants, under 
the terms of the lease executed by Ganga 
Ram, could always claim aright to the re- 
newal of the lease whenever the period of 
lease expired. The plaintiff has come up 
in appeal io this Court, against the deci- 
sion of the learned Subordinate Judge. The 
lease executed ty Ganga Ram, on March 12, 
1887, is printed at pp.49,50 and 5]. The 
decision of the case before us depends to 
avery great extent on the interpretation of 
the terms of this lease. A perusal of it 
shows that the lease was created for a 
period of 21 years commencing from the 
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date of its registration. The lessee was tc 
realize the rent of the said premises and 
to pay the same up six monthly to the 
legsor, Pandit Ganga Ram, af‘era deduc- 
tion of 20 per cent. The important cove- 
nant over which the parties are at v riance 
before us is contained in cl. 8 of the lease 
which runs as follows : 
“That the said Municipal Board shall be entitled 
ci the expiration of the term of this agreement to 
renew it onthe same conditions for 21 years or 


for such further period as the said Board may 
deem expedient, not being more than 91 years 


_ After a consideration of the terms of this 

lease, we find it impossible to accept the 
contention raised on behalf of the.defend- 
ant that under its, terms, the defendant 
is entitled to go on getting fresh leases on 
the expiry of each term of 21 years. In our 
opinion, there is nothing in the terms of 
the deed which would warrant us in ac- 
cepting the contention raised on behalf of 
the defendant. Although the term of the 
leasé shows that after the expiry of the 
first period of 21 years, the defendant is 
given the right “if he chuoses” to get a lease 
fora further term of 21 years or for a les- 
ser period, it, however, cannot be said that 
after the expiry of second period, it will 
still be open to the defendant to go on 
claiming the renewal of the lease when- 
aver the term of 21 years expired. The 
learned Subordinate Judge, in one portion 
of the judgment, came to a correct conclu- 
sion when he said that : 


“The lease itself also is notso framed as to sig- 
nify that the Board will have a permanent interest.” 

Haying come to this conclusion, the 
learned Subordinate Judge goes on to say 
in his judgment: l 

“When it is considered in the light of circum- 
stances under which it was granted and was in- 
tended for a bonded-warehouse which necessarily 
implied erection of structures of a more or less 
substantial character it is only appropriate and in 
perfect harmony with avowed objecb of grant to 
hold that the covenant for renewal runs with the 
land. The intention of the parties clearly was for 
perpetual renewal, and on the same understanding 
the Board undertovk to lay expenditure and make 
improvements.” 


In our judgment, the learned Subordi- 
nate Judge, clearly went wrongin taking 
into consideration the circumstances under 
which the lease was granted. When the 
terms of an agreement are reduced to 
writing, then the rights of the parties are 
governed by the terms agreed upon and 
the Court is not entitled tolook into the 
circumstances under which the lease was 
created. Nor is the Court justitied in going 
into the history of the negotiations which 
jed to the formation of a completed con 
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act between the parties. In order to 
cide the rights of the parties, the Gourt 

5 to look only tothe terms agreed upon 
been not to the previous negotiations which 
sulted in the formation of a completed 
«otract. As regards the expression used 

J the learned Subordinate Judge. ‘That 

xe covenant of renewal runs with the 
nd”, itis not easy to understand what 

> means. Section 11], Transfer of Pro- 
«erty, Act, enacts that the lease of im- 
sovable property determines by efflux of 

1e time limited thereby. A lease for a 
«finite period expires on the last day of 
bc term and the lessor or person entitled 
) reversion may enter without notice or 
Wamher formality. There,” however, may be 
ases in which leases may contain a coven- 

nt to grant a renewal of the lease al the 

d of the term. Ina case-of that type 

e covenant for renewal confers an -im- 
pemnediate right to a further term.: We see 
hatunder -the termsof the lease executed 


y Ganga Ram, in 1887, there was a rene- 


wail clause entitling the lessee to renew 
he lease, after the expiry of the period of 
wen] years, for a further period of 21 years. 
ma fter the expiry ofthe period of 21 years 
rom the date of the lease, the defendant 
‘ould have compelled Ganga Ram and his 
1eirs togrant aleuse fora further term 
£21 years. The defendant in the case 
fore, us, however, urges that under the 
erms of the lease executed by Ganga 
Xam, he (the defendant) has a perpetual 
right to the renewal of-the lease on the 
xxpiry of each period. In our opinion this 
sontention is not correct. Woodfall in his 
awof Landlord and ‘Tezant, Edn. 21, at 

. 467, observes that the leaning of the 

ourta is against perpetual renewals and 
that therefore, in order to- establish this 
construction, the intention must be unegul- 
vocally expressed. The leading case on the 
ro is Swinburn v. Milburn (1) Mulla, in 

is Transfer of Property Act, at p. 586, re- 
maarks : 

“The. chief difficulty about a convenant for renew- 
al is to distinguish a covenant fur one renewal 
“roma convenant for perpetual renewal. Thisisa 
«matter of construction of the one and the 
as 


the intention 15 
is exhausted by one 


eaning of the Courts always 
peerpetual renewal, and unless 
«clearly shown, the agreement 
cenewal.” 
_In Secretary of Statev. A. H. Furbes (2) 
mhe following opinion was expressed on the 
geolnot in issue: 
“Similarly, Earl of Selborne, observed in Swinburn 


(1) (1885) 9 A C 844;54 LI QB 6; 52 L T 222; 33 
WR 325. 
(2)-16 O L J 217; 17 Ind. Cas. 180, 
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v. Milburn (1), that though there is no .sort of legal 
presumption against a prepetual renewal yet the 
authorities certainly do impose upon anyone claim- 
ing such aright the burden of strict proof and 
are strongly against inferring it frum any equivocal 
expressions which may fairly be capable of being 
otherwise interpreted. The substance of the matter, 
therefore, 1s that the convenant will not be construed 
as a convenant for prepetual renewal unless in- 
tention on that behalf is clearly shown, for instance 
when the covenant expressly states that the lease 
is tobe renewed for ever, otherwise the agree- 
ment is satished and exhausted by a single 


renewal... 


Aswe have already mentioned in our 
opinion there is nothing in the. terms of 
the lease granted by Ganga Ram from 
that the par- 
ties were agreeing to a peipetual renewal 
of the jease. The interpretation which we 
place on the lease executed by Ganga Ram 
its terms, the Municipal 
Board of Meera: was entitled to one renew- 


Jal and after that the defendants rights 


were exhausted. The next question for 


-consideration is whether under the terms 
of the 


lease executed “by the widow of 
Ganga Ram in defendants favour the 
defendant got aright to renew that lease ` 
fora further period of 21 years. Ifthe ` 
widow bad been the full owner of the 
estate, then certainly the defendant would 
have been entitled, under the terms of the 
lease granted by the widow to a further 
renewal for a period of 21 years. Musam- 
mat Sundar, however, was holding the 
estate asa Hindu female and could not 
make an’ agreement which would bind the 
estate beyond her lifetime. In England 
‘the law is that a convenant, for perpetual 
renewal, entered into by a person having 
a limited interest in lands does not bind 
the estate: see Woodfali’s Law on Land- 
lord and Tenant, p. 466. The position of 
a person claiming undera lease executed 
by a widow is much weaker. She has, as 
has already been pointed by us, no power 
to enter into a contract which would be 
binding on the estate after her death. 
The result is that we hold that the 
defendant has no right to claim perpetual 
renewal of the lease which was granted to 
the defendant by Ganga Ram. Even if 
the point relating to the perpetual renewal 
of the lease had been found in favour of 
the defendant, his defence would have 
failed on another ground. On the expiry 
of the lease, the defendant could sue the 
plaintiff for the speciic performance of the 
contract as regards the renewal of tne 
lease. He, however, is incompetent to resist 
the claim of the plaintiff for his ejectment 
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after the expiry of the lease in view of 
the provisions cf s. 53-A, Transfer of 
Property Act. The defendant was aware 
of this difficulty and that is why we 
find that in para. 23 of his written state- 
ment the following statements were made 
by him: l 

“On the refusal of the plaintif and Chandi 
Shankar, the Municipal Board of Meerut was about 
to bring a suit for the specific performance of con- 
tract relating to the renewal of the lease against 
all the co-sharers, but the plaintif as a precau- 
tionary measure gave a notice and brought this 
suit for ejectment fiom the shops in question men- 
tioned in the plaint against the Municipal Board, 
Meerut,” 

At the time of argument, learned Counsel 
for the appellant was notin a position to 
state as to whether or not any suit for 
specific performance had been instituted 
by the Municipal Board. We therefore 
granted him time to make inquiries on 
this point from his client. Learned Oounsel 
informed us that he had written to his 
client but that he had received no reply. 
Learned Counsel for the plaintiff-appellant, 
after taking instructions from his client, 
made a definite statement before us that 
no such suit had been instituted by the 
Municipal Board of Meerut. In the above 
circumstances, we are justified in coming 
to the conclusion that no such suit had 
been instituted by the Municipal Board 
of Meerut. It must, therefore, be held that 
the defendant cannot resist the claim of 
the plaintiff for his ejectment. The ruling 
in Pir Bux v. Mahomed Tahar (3) is dead 
against defendant. ‘Their Lordships of the 
Privy Council made the following observa- 
tions in that case: 

“As the law of India stood at the date of this 
case, it is in their Lordships’ opinion no relevant 
defence to an action by a land-owner - for eject- 
ment to plead that the plaintiff has agreed to sell 
to the defendant the land of which the plaintiff 
seeks to obtain possession.,..The defendant's proper 
course in the present case, as Lord Russell of 
Killowen points out at p. JUL* in Arif v. Jadunath 
Majumdar (4) would have been to have founded on 
the agreement of sale and to have applied for a 
stay of ‘the proceedings in order to enable him to 
compel the plaintiff to execute an instrument in 
his favour, which he could have duly registered. 
The remedy thus available to the detendant would 
not have depended on any recognition of the sale 
as in “itself a defence to the action of ejectment, 

(8) (1934) A L J 91z; 151 Ind Cas. 326; A 1 R 1934 
P O 235; 61 I A 368; 58 B 650:7 RPO 60; LIOWN 
1145: 40 L W 492; (1934) M W N 1037; 18 R D 469; 39 
OWN 31; 86 Bem, LR 1175; 60 OLJ 370;67 ML 
J865; l6 P LTL 

(4) 58 1 A 91; 131 Ind. Cas. 762; A I R 1931 P C79; 
56 G 1235; 60 M LJ 538; 33 L W 586; 53 C LJ 359; 
15 R D 354; 6 O W N 789: (1931) M W N 480; lnd. hul. 
(1931) 1 C 154; 33 Bom. L R 913 (P, O.). 
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but rather on the principle that the Court will 
not grant a decree of ejectment which can at on° 
be réndered ineffective by the same Court being 
required to grant a decree of specifie performant® 
resulting in reinstatement. But the defendant did 
not ask for a stay, and did nut raise any action 
for specific performance.” 


This is a clear authority for holding 
that a claim fcrejeclment cannot be resis- 
ted after the expiry of the lease and that 
the only remedy which the defendant had 
was to have sued the plaintiff for the 
specific performance of the contract under 
which he asserted that he had the right 
to a renewal of the lease. Owing to cur 
findings on both the abovementioned 
questions, it is clear that the plaintiff was 
entitled to a decree The plaintiff had 
claimed mesne profits and interest. In 
respect of these points, the learned Sub- 
ordinate Judge, has given no finding. It 


is, therefore, necessary to remand the case 


before a decree can be passed in favour of 
the plaintiff. For the reasons given above 
we remand the case to the Court below 
with direction that it should give its find- 
ing on Issues Nos. 8,9 and 10. The parties 
will not be permitted to produce any fur- 
ther evidence and the Court below should 
submit its finding to this Court within a 
period of three months. After the receipt 
of this finding, 10 days’ time will be al- 
lowed to the parties to file objections against 
this finding, if they so desire. 


(After receiving the finding, the 
delivered the following judgment :) 

By the Court.—Tais appeal was heard 
by the Bench in January of this year and 
on January 16, judgment was delivered, 
and the only questions left over were 
matters relating to mesne profits. This 
present judgment is in continuation of 
the judgment delivered by us on January 
16, 1936. We remanded the case to the 
Court below with directions thatit should 
give ils findings on Issues Nos.t, 9 and 
10 which had not been considered during 
the original trial. ‘Ihese issues have now 
been considered by the learned Civil Judge 
and he has ieturned his finding upon 
them. Issue No. 8 was in these terms: 
“Are the plaintiffs entitled to recover any 
mesne profits? Jf so, to what extent? 
TLe leained Civil Judge has held that 
the plaintiffs are entitled to mesne profits 
at therate of Rs. 598-7-0 a month, less a de- 
duction of JO per cent. for collection charges. 
He has found tLat the total mesne profits due 
tothe plaintiffs from April 1, 1929, to Jan- 
uary 31.1930 (the date of the suit) amounts 
to Ks. 5,385-15-0. Both the plaintiffs and the 


Court 
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 efendants filed objections and it has been 
rgued before us on behalf of the plain- 
iffs thata deduction of 10 per cent. should 
aot have been made for collection charges. 
Dm here is authority of this Court and of 
heir Lordships of the Privy Council that 
10 deduction should be made for collection 
sharges where there has been a gross and 
‘contemptuous trespass, but such is not the 
sase here. The defendants held over after 
he expiry of the lease under the mistaken 
«mpression that they were entitled to a 
renewal of such lease. In the circumstances 
«we think that they are entitled to deduct a 
jum for collection charges and we agree 
‘with the learned Civil Jidge that a deduction 
of 10 per cent. is aereasonable one. The de- 
Pin. the Municipal Board, claimed that 
he deduction for collection charges should be 
«on a more generous seale, viz., 25 per cent. In 
our view such a percentays is far too great. 
The property in dispute was business pro- 
perty, not zamindari, and a deduction of 25 
per cent. for collection is wholly unreasonable, 
In our view no case has been made’ out by 
either party for disturbing the finding of the 
learned Civil Judge upon this issue, viz., 
that the plintiffs are entitled to Rs. 5,385-15 0 
as mesne profits up to the date of suit. It 
was unnecessary to decide Issue No. 9 as the 
point involved was whether any mesne 
proits were due. Itis not suggesied that 
there was any rent dne from the defendants 
. the plaintiffs. Issue No.10 was as fol- 
Ows : 

‘Are the plaintifis entitled to get any 
interesL? If so, to what extent?” The 
learned Civil Judge held that the plaintiffs 
were entitled to get interest at the rate of 
annas 8 per cent, per mensem, that is 
6 per cent. per annum. The learned 
Civil Judge was of opinion that the plain- 
tiff should be given interest upon the 
amount found due ‘as meene profits and 
with this view we agree. The plaintiffs 
had been kept out of this money for a cone 
siderable time by tke conduet of the defen- 
dants and in those circumstances it is only 
fair and proper that the defendants should 
pay areasonable rate of interest upon the 
sum awarded. The learned Civil Judge, 
however, held thatinterest should not be 
payable on Rs. 2,9$3-13-0, part of the mesne 
profits awarded, by reason of the fact that 
a cheque for tbis sum had been tendered 
by the defendants to the plaintiffs on 
March 31, 1930, and that it had been im- 
properly refused by the plaintiffs. In our 
judgment the plaintiffs were entitled to 
take this cheque because it is clear that 
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ofered to them in discharge of 
all sums due. The finding of the learn- 
ed Oivil Judge as to the amount of 
mesne profits makes it abundantly clear 
that a cheque for Res. 2,963-13-0 fell far 
short of discharging the amount due. The 
cheque was accompanied by a receipt form 
which is printed at p. 179 of the paper book. 
This, in our view, makes it clear that it 
was nota tender of an amount which the 
plaintiffs could have accepted in Part satis- 
faction of his claim, but on the other hand 
it was a tender of an amount which the 
plaintiffs could accept in full discharge or 
not at all. In our view the plaintiffs were 
entitled to refuse this cheque and that being 
s0, there is no ground for the learned Civil 
Judge's finding that interest should not run 
on this sum. 

Tn the result, therefore, we hold that the 
plaintiffs are entitled to mesne profits 
amounting to Rs. 5,385-15-0 up to the date 
of suit together witha sum of Rs. 107 as 
interest up to the date of suit. The plaintiffs 
are also entitled to pendente lite and future 
interest at the rate of 6 per cent. per annum. 
The plaintiffs for the reasons which we have 
given inthe previous judgment are entitled 
to possession of the property and mesne 
profits as stated in this latter judgment. 
The appeal, therefore, is allowed and the 
decree of the lower Court set aside and the 
plaintiffs’ suit decreed as indicated above. 
The plaintiff-appellants must have their 
costs of this appeal and of the proceedings 


in the Court below. 
D, Appeal allowed. 


it was 


teed 


NAGPUR HIGH COURT 
Civil Revision Application No. 321-B 
of 1935 
October 8, 1936 
PoLLock, J. 
Co-OPERATIVE CENTRAL BANK, 
MORSI, LTD.— Å PPLICANT 
VETSUS 
Mahant Baba KARAMDAS GURU Mahant 
Baba DAYALDAS UDASI AND ANOT.IRR 
—QOpposite PARTY 

Will—Construction—Absolute estate — Property 
given absolutely with a clause in the end that income 
from particular field should be spent over specified 
objects—Clause, whether creates charge over that 
field in favour of those specified objects—Succession 
Act. (XXXIX of 1925), s. 95. 

It was clear from the will that H was given an 
absolute estate in the other property beque- 
athed to him and there was no indication in the 
will until the clause at the end that hisright to do 
what he liked with a certain field was in any way 
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fettered. By the direction at the end of the will H 
was to spend the entire income from it ‘on certain 
specified objecte : 

Held, that there were clear dispositive words 
creating an absolute estate of inheritance in H and 
that the clause atthe end of the will which was to 
come into operation after H had so inherited must 
be regarded as an attempt to impose repugnant con- 
ditions upon the estate so created and was, there- 
fore, void and, hence, no charge was created on 
that field by the will. Thakur Jagmohan Singh v. 
Sheoraj Kuer (l) and Raghunath Pershad Singh v. 
Deputy Commissioner, Partabgarh (2), relied on. 

C. Rev. App. of the decree of the Court of 
the 2nd Additional District Judge, Amrasti, 
dated August 31, 1935, in Oivil Appeal 
No. 15-B of 1935. 

Mr. D. B. K.V. Brahma, for the Appli- 
cant. 

Mr. R. N. Padhaye, for the Opposite 


Party. 


Judgment.—The decision of this case 
turns mainly on tke construction of the will 
(Ex. Peli, dated January 5, 1914. By this 
will Rajaram divided his immovable pro- 
perty between his adopted son Hiralal and 
his two nepkews. The will starts by say- 
ing: “I hereby bequeath to the following 
persons the property acquired by me.” 
Then follows the description of the property 


to be given to Hiralal which included sur- . 


vey No. 45 in Mouza Surwadi Buzrukh, and 
then the description of tke property to be 
given tothe two nephews. Then thereis a 
provision for the payment of debts, and a 
direction thatif there was any dispute about 
the will all his property should goto Hiralal. 
At the end there is the following direction : 

“Hiralal should spend as follows the income from 
Survey No. 45 situate at Mouza Surwadi Buzrukh to 
be given to Hiralal. Rupees 50 should be given 
annually for the celebration of Swami Udasi Baba 
Sangat, Hiwarkhed,” 
and then there is a direction how the rest 
of the income of that field should be spent. 
The question for decision is whether a 
charge in favour of the Swami Udasi Baba 
Sangat of Hiwarkhed for Rs. 50 per annum 
was created over Survey No. 45. 

In 1917 when a suit by this Sansthan for 
the recovery of three years’ income at Rs. 50 
per annum was pending, Hiralal executed 
a kararnama Ex. P-2), dated December <0, 
1917 in compromise of that suit by which 
he agreed to pay to the Sansthan Rs. 50 
every year from the income of Survey No. 45 
as long as it remained in his possession. In 
1930 this field was sold in execution of a 
decree against Hiralal and was bought by 

‘the OCo-operatise Central Bank at Morsi. 
The suit giving rise to this application for 
revision was brought on behalf of the above 
Sansthan to “ecover three years’ income at 
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Rs. 50 per annum. The question whethe 
a charge was created or not was not cor 
sidered by the Court of first instance bu 
the lower Appellate Court held that a charg 
had been created. 

Tne lower Appellate Court has stated co— 
rectly that we have to discover the intentio» 
of the testator from the language of the 
document asa whole, but it assumed tha 
the direction that ‘Hiralal should pay Rs. 5 
annually ont of the produce of this fel 
created a charge over the property and dic 
not consider whether the testator intendec 
to grant an absolute estate to Hiralal. Thi 
principle on whichgsuch a will should be 
construed has been laid down in Thakw ‘yma 
Jagmohan Singh v. Sheora; Kuar (1) as fol 
lows: 

“Ina case in which the testator has devised, what 
is on the face of it, and absolute estate and ha: 
subsequently added a clause, which has the appear 
ance of reducing the powers of an owner of an 
absolute estate, it ie necessary to decide what were 
his real intentions. Ifhe meant to grant an absolute 
estate, he cannot reduce the powers of the owner, 
and an attempt to reduce those powere will be re- 
pelled on the ground of the repugnancy of the res- 
traint. But if, on the other hand, it appears that 
his full intention has been directed towards res- 
triction it will have to be held, if the restriction is 
good, that the estate is not absolute.” 

Under s. 95 of the Indian Succession Act 
where property is bequeathed to any person, 
he is entitled to. the whole interest of the 
testator therein, unless it appears from the 
will that only a restricted interest was in- 
tended fur him. Now itis clear from the 
will that Hiralal was given an absolute 
estate in the other property bequeathed to 
him by the will, and there is no indication 
in the will until the clause at the end that 
Hiralal’s right to do what he liked with 
this feld was in any way fettered. By the 
direction at the end of the will Hiralal was 
to spend the entire income from Survey 
No. 45 on certain specified objects. If that 
was a limitation on the estate granted to 
him in Survey No. 45, it meant that he was 
never to get any profit from that field but 
was merely to hold it as a trustee for certain 
purposes. 

A very similar question came before the 
Judicial Committee in Raghunath Pershad 
Singh v. Deputy Commissioner, Partabgarh 
(2), and in the present case, as there, it 
seems to me that there are clear dispositive 


words creating an absolute estate of inherit- 

(1) 3 Luck. 19; 106 Ind. Oas. 593,4 O W N 1125; 
AIR 1928 Oudh 49 (F B). 

(2) 4 Luck. 483; 120 Ind. Oas. 641; A I R 1929 P © 
283; 30 LW 619:6 OW N 862;31 0 W N61; 
(1929) A L 71285; Ind. Rul. (1980) P O 1; 561 A 
t: 32 Bom. L R 129:58M L J 1; Sl OC LJ 16 
P 
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ance in Hiralal and thatthe clause at the 
snd of the will which was to come into 
operation after Hiralal had so inherited 
must be regarded as an attempt to imp^se 
repugnant conditions upon the estate so 
created and is, therefore void, I, therefore, 
hold that no charge was created on Survey 
No. 45 by ths will. : 

It was natural that Hiralal should be anx- 
ious to carry cut the pious directions con- 
tained in the will but in the kararnama 
of 1917 he merely promised to pay Rs. 50 
annually to the Sansthan so long as. Survey 
No. 45 remained in his possession. The 
Sansthan is, therefore, not entitled by virtue 
of the kirarnama to any income of the field 
after 1930. ° 

The plaintiff's suit must, therefore, fail, 
and the application for revision is allowed 


with costs. Counsel's fee in this Court 
Rs. 30. . 
D. Revision allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 42 of 1935 
November 9, 1936 
BENNET, J. 

DAYA SHANKAR—Degrenpant— 
APPELLANT 
Versus 
DEBI DIN--PLAINTIPF ~ RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Occupation of land by defendant under erroneous 
belief that it belonged to his own landlerd—Land 
belonging to plaintiff—Plaintiff’s mahal isolated 
from land by Road—Situation of land, such as not 
to invite plaintiff's attention—~Held, no adverse 
possession and there was plaintiff's constructive 
possession. 

The defendant had taken over a small piece of 
land and oceupied it for 16 years by building a 
structure on it. But the structure was being object- 
ed to by anagent of the plaintiff, The defendant 
did not deny the plaintiff's title but averred that 
another person was the owner of the plot and 
that he would hand it over to the rightful owner. 
The plot was isolated from the plaintiff's mahal 
by the Trunk Road and being uncultivated, 
did not attract the plaintiff's attention: The fields 
of the other landlord were adjacent to it: 

Held, that the position of this small isolated plot 
of uncultivated ground was such that the atten- 
tion of the plaintiff would not be specially direct- 
ed to the question of whether it was in his mahal 
or in the mahal of the other landlord. The mere 
non-interference with the temporary occupation of 
this plot by the defendant, who was a tenant of 
the other landlord in the adjacent fields, would 
not constitute any adverse possession, and that the 
plaintiff continued his constructive possession and 
that it could not be said that the plaintiff was out 
of possession within the meaning of Art. 142, Limita- 
tion Act and that accordingly the suit ¿was not 
barred by limitation. Bindhyachal Chand v. Ram 
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Gharib Chand (3) and Kasim Abbas v. Hans Ram 
(4), relied on. Natbehari Das v. Bishweshwart 
Debee (1), distingished. Srishchandra 
Baijnath Jugal Kshare (2), referred to. 

S. C. A. from a decision of the District 
Judge, Cawnpore, dated December 1?, 1934. 

Messrs. N. P. Asthana and A. P. Dube, 
for the Appellant: 

Messrs. K. N. Katju and R. N. Gurtu, 
for the Respondent. 


Nandy v. 


Judgment —This Is a second appeal by 
a defendant, Daya Shankar, against whom 
the lower Appellate Court has decreed 
possession of a certain plot of land to the 
plaintiff. The plaintiffset out in his plaint 
that he was a lambardar and zamindar, 
in an agricultural mahal and that the de- 
fendant took unlawful possession of plot 
No. 697, 7biswas of land, without any 
right and set up a tiledshed and kept coal 
and ashes for three vears without the 
consent ofthe plaintiff. The written state- 
ment alleged that plaintiff was not the 
owner of any portion of the plot and had 
never been in possession within the last 
12 vears. In para. 10 if was pleaded that 
Pandit Ganga Prasad was the owner of this 
plot and that the contesting defendant took 
possession from him and had cultivated the 
plot for about 18 years. In para.1] it was 
alleged that the contesting defendant had 
been in adverse proprietary pcssession of 
that portion of the plot on which he had 
his tiled-shed for more than 16 years. The 
main issues were “(1) Whether plot No. 697 
helongs tothe plaintiff or does it belong to 
Ganga Prasad? (2) How old are the 
khaprail and kothries and has the defend- 
ant become owner of the land beneath 
them by adverse possession ?” The Munsif 
found: 

“I aceordingly hold that it has been proved by 
reliable oral evidence that the khapraii, ete., has 
been in existence for the last over 12 years and de- 
fendant has become owner of the land under neath, 7. e. 
the plot in dispute by openly being in adverse pos- 
session against the plaintiff;” 
and the Munsif accordingly dismissed the 
suit. The plaintiff appealed. The lower 
Appellate Court pointed out that the num- 
ber in question, 697 of 7 biswas in extent 
was bounded onthe south by the Grant 
Trank Road and on the north by certain 
fileds belonging to Ganga Prasad also called 
Gaya Prasad, that these fields had been 
cultivated by the defendant for between 16 
and 18 years as a tenant of Ganga Prasad; 
that the defendant was using plot No. 697 in 
dispute forthe storage of lime and cinders 
and had erected a khaprail or tiled-shed 
where his workmen lived and also ashed 
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with a tinroof. On pp. 35 and 27 the 
lower Appellate Courtfollowed the Munsif 
in believing the witnesses for the defen- 
dant as regards the period of time at which 
the structures had existed, and on pp. 40 
and 41 the Court held: 

“All that I can really find is that this shed with 
a tiled roof to it hag been in existence for about 
16 to 18 years and that it is, as the defendant 
says, built of kucheha walls with pucca pillars 
outside, and is about five feet high and is rather 
long; how long there is really no evidence to say. 
I may mention that Jugal Kishore, who has, how- 
ever, now been discredited, says that the tiled roof 
shed was placed on a kuchcha foundation and 1} to 2 
el high and that the defendant's servants live 

ere. 

On p. 43 ‘the judgment says that the small 
piece. of waste land between the fields and 
the road was taken by the defendant under 
the erroneous impression that it belonged 
to his zamindar Ganga Prasad and erected 
this shed of kucheha_ bricks with pucca 
outer pillars about five feet high with a 
tiled-roof | and alsoa temporary structure 
with a tin roof which has been moved 
from time to time. It is clear, therefore, that 
the structures are both of a temporary 
nature. The kuchcha briks built apparently 
not in masonry but in gara are easily re- 
movable as well as the tinshed. The Court 
also stated on p. 41: i 

“The defendant in examination-in-chief said that 
his putting up of the shed witha tiled roof 16-18 
yeers ago was objected to by the plaintiffs karindas 
—he evidently means objected to at or about the 
time it was put up—and hesays that hetold these 
men that unless they had the boundaries ¢leared 
he would not give the land up to them. That meane 
of course that the defendant was not certain whether 
the land was in the plaintiff's mahal or in Ganga 
Prasad or Gaya Prasads mahal and that until 
the plaintiff had this matter definitely settled, he 
was not going to giveupthe land toa man who 
might not be entitled to it.” 

In cross-examination the 
stated: 

“|. ..that he did not try to find out whem the land 
really belonged to. He intended to purchase from 
whoever was proved to be its owner, and an the 
meanwhile he was content to remain in possession 
and use of the land. He said as a witness that 
he had no intention of keeping possession of the 
land by force" ` 
and on p. 44 the Court finds : 

“The defendant had at that time no intention of 
holding on to the land by force. He wus prepared 
to hand it over to whoever might be proved the 
rightful owner; but hẹ would have preferred if he 
could have induced the rightful owner to do busi- 
ness, to buy the land from the rightful owner, or 
alternatively to rent it. As a matter of fact the 

. rightful owner was the plaintiff; and the plaintiff 
having remonstrated in this way somewhere 
about 16-18 years ago, did nothing further until 
1933, when he remonstrated again and followed that 
up almost immediately by bringing the present 
suit.” 


defendant 
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The conclusion of the Court is on p. 44: 

“It hardly seems to me that the facts, as I hav 
tried to set them out, establish a case of advers 
possession. It appears to me that all they establish i 
this: that the defendant entered into possession o 
the land and started to make use of it under th 
erroneous impression that it belonged to Gang: 
Prasad or Gaya Prasad and that when the plaintiju~- 
objected that it was his, the defendant did not deny 
the plaintiff's title but merely pointed out tha 
Ganga Prasad or Gaya Prasad was also saying tha 
it was his, and that before he could either han: 
theland over or rent it or buy it, he must be 
satisfied who really was the true owner, the plaintif 
or Gange Prasad.” 


On p. 46 the Court finds: 
.... the plaintiff was in law in constructive 
possession though not in actual physical possession’ 


and that the proved facts did not amount 
to d'spossession within the meaning of the 
law. ‘The Court has also stated on p. 37 
that the plaintiff isa very big zamindar 
and there is no reason why his mukhtar-ams 
should know anything about the case. 
It appears, therefore, that the small area of 
7 biswas is isolated from the rest of 
thé mahal of the plaintiff by the Grand 
Trunk Road and that until records were 
carefully examined and measurements made 
no one was aware of whether this particu- 
lar area of 7 biswas wasin the plain- 
tiffs mahal or in the mahal of Ganga 
Prasad and no claim to adverse possession 
was ever made by the defendant but the 
defendant stated that he tLought that 
Ganga Prasad was the owner. It is mot 
until the written statement was fil:d that 
any case wasever put forward, that the 
defendant himself had by adverse posses- 
sion acquired any proprietary right, and 
that the same time that he makes that 
pleading in para. 1! he makes the pleading 
in para. 10 that Ganga Prasad is the 
owner. Learned Counsel] for appellant 
relied on Nutbehari Das v. Bishweshwari 
Debee (1). That was acase as stated by 
the head-nole where a trespasser on land 
admits when the owner challenges his 
pcssession that a porlion of the land 
belongs to tLe owner but declines to 
vacate itin spite of demands, then he 
dispcssesses the owner of the whole of the 
land and his possession is adverseto he 
owner. In order to eject the trespasser the 
owner must bring a suit within 12 years 
from such dispossession under Art. 142, 
Limitation Act. Theruling on p. 46 where 
the passage appears which forms the head- 
note deals with the case of a definite re- 
fusal to vacate the land by the person in 
occupation, and it was held that such a 


(1) 60 O 404; 144 Ind Cas, 177; A I R 1933 Oal. 
414; Ind. Rul, 1933 Cal. 520, 
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definite refusal did amount to dispossession. 
-The ruling is that of a Single Judge. But 
the ruling has no application to the present 
case because it is not found as a fact 
that there was any demand by the agent 
of the plaintiff that the defendant should 
vacate the land. 

All that is stated in the evidence of the 
defendant was that some objection was 
made by an agent of the plaintiff to the 
construction, and there was no demand that 
the defendant should vacate the land; nor 
was there any refusal ou his part. Refer- 
ence was also made to Srishchandra Nandy 
v. Baijnath Jugal Kistare (2). But that 
case does not appe&r to have anything to 
do with the present case. On the point 
that the correct article to apply would be 
Art. 142 and not Art. 144, reference was 
made to Bindhyachal Chand v. Ram 
Gharib Chand (3). But the Court below 
appears to have applied Art. 142 and this 
question is not in contest. On the other 
hand the respondent alludes to certain 
rulings which do appear to apply 
tothe case. One of these is reported. in 
Kasim Abbasv. Hans Ram (4). This was a 
case like the present where there was pos- 
session by a tenant in the village of a parti 
plot of land belonging to azgamindar and 
it was held that the use of such parti plots 
of land is common and dces not easily arrest 
the attention of the zamindar and snch 
possession far from being adverse must 
be deemed to be permissible. Reference 
was made to the cases reported in Framji 
Cursetji v. Gocul Das Madhowji (5), Choc- 
kalinga Nicken v. Muthusami Nicken, (6), 
ans Bechu v. Lachmi Kuer, 8 Ind. Oas. 708 
7). 

It appears to me that in the present case 
the position of this small isolated plot of 
uncultivated ground was such that the atten- 
tion of tLe zgamindar would not be speci- 
ally directed to the question of whether it 
was in his mahal or in the mahal of Ganga 
Prasad. The mere non-interference with the 
temporary occupation of this plot by the 
defendant, who was a tenant of Ganga 

(2) 62 I A 40; 153 Ind, Cas. 929; A I R 1935 PC 36; 
14 Pat. 327; 1935 O L R 128-1935 A LR 161; 1B R 
316; 7 R P C130: 19835 OWN 252; 41 L W 237; 16 
P LT 143; (1935M W N 169; 39 CW N 352; 1935 


R D 82; 61 C L J 69; 66 M L J 600; 37 Bom. L R 323: 
(1935) A L J 740 (P.C) 
(3) (1934) A L J 973; 152 Ind. Cas. 1; A I R 1934 
ll. 993; 18 R D 541; 7 R A 302. 
(4) A I R 1929 All. 883; 122 Ind, Cas. 737;13 R D 
6; Ind. Rul. (1930) All. 289, 
(5) 16 B 338. 
(6) 21 M 53. 
(7) 8 Ind, Cas. 708, 4 
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Prasad in the adjacent fields, would not, 
in my opinion, constitute any adverse 
possession, and the Court beluw was correct 
in holding that the plaintif continued his 
constructive possession and that it could 
not be said that the plaintiff was out of 
possession within. the meaning of Art. 142, 
Limitation Act. Accordingly the suit was 
not barred by limitation and thedecree 
of the Court below was correct there- 
fore dismiss this second appeal with costs. 
No ruling has been shown which would 
apply for the defendant appellant on the 


present case and therefore I refuse per- 
mission for a Letters Patent Appeal. 
D. Appeal dismissed. 


BOMBAY HIGH COURT 
First Civil Appeal No. 245 of 1930 
August 21, 1936 
N. J. WADIA AND SEN, JJ. 
SABHACHAND NAVALCHAND AND OTHERS 
— PLAINTIFFS— APPELLANTS 
versus 


SAMBHOO GYANOBA BHOJ AND oruprs— 


DEFENDANTS—RESPONDENTS 

Hindu Law-—Jcint family—New business—Mana- 
ger, if can impose liability and risk of new business 
started by him and other adult members on 
minors--Share of co-parcener in danger of being 
sold in execution—Alienation by manager—Whether 
for legal necessity or for benefit of estate— Doctrine 
of benefit of estate—Scope of—New business and 
liability of minors—Principles to be followed. 

The manager ofa joint Hindu family cannot im- 
pose upon a minor member of the family the risk 
and liability of a new business started by himself 
and the other adult members. Sanyasi Charan 
Mondal v. Krishnadhan Banerji (2) and Benares 
ee Ltd, v. Hart Narain (3), followed. [p. 155, 


The danger of the share of one of the co-parceners 
in a joint family being sold in execution to a 
stranger is not suchas to give rise to a legal neces- 
sity ; nor is it for the benefit to the estate which 
would entitle the manager to alienate the joint 
family property so as to bind the interests of both 
the adult and the minor co-parceners. The expres- 
sion “ benefit of the estate” is not intended ty in- 
clude every transaction which is advantageous or 
which a prudent owner will carry out in connection 
with hiscwn estate and this expression is not neces- 
sarily limited to a transaction which is vf a charac- 
ter to protect or preserve the property of the owner 
ip. 155, col. 2 | 

The general principle enunciated in Hunoomun- 
persaud's case (1), must, accordingly, be regarded as 
modified by the decisions relating to a minor's 
liability in the case of a new business such as 
Sanyasi Charan Mondal v. Krishnadhan Banerji 
(2) and Benares Bank, Ltd. v. Hari Narain (3). 


F. C. A. against the decision of the First 
yea Sub-Judge, Poona,in Suit No. 267 of 
1929, 
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Mr. A. G. Mulgaonkar, Mr. U.S. Hattayan- 
gadi for Mr. G.S Wulgaonkar, for the Aps 
pellants. 

Mr. P.S. Joshi, for the Respondents. 

Sen, J—The plaintiffs-appellants sued 
the defendants, who are the members of 
a joint Hindu family, to recover Rs. 
9,648-7-6 with costs and future interest, 
and further prayed that in case the defen- 
dants failed to pay the said amount, it 
might be ordered to be recovered by sale 
of the mortgaged properly, and that if 
the amount realized by sale of the same 
fell short of the decretal amount, the de- 
ficit might be ordered to be recovered 
from the defendants personally. The 
mcrigage in this suit was for Rs. 5,000, 
out of which thesum of Rs 900 was paid 
in cash’and Rs. 4,100 was required to be 
paid to Government in respect of a liquor 
contract taken in defendant No 3’s name, 
on account of which Government had at- 
tached defendant No.3’s share inthe de- 
fendant's house. The mortgage-deed Ex. 57 
was signed by all the defendants, defen- 
dant No. 1 signing both for himself and 
on behalf of the minor defendants Nos. 5 
to 7. The plaintiffs paid the sumof Rs. 
4 100 direct to Government andthe attach- 
ment on defendant No. 3’s share was‘raised. 
The learned Subordinate Judge held that 
the mortgage bond was not binding upon 
the minor defendants Nos. 5 to 7 and passed 
a decree against the other defendants. The 
plaintiffs have appealed, and contend that 
the bond is binding on the three minor 
defendants. The learned Subordinate 
Judge's grounds for his. finding that the 
bond was not binding on the minor de- 
fendants are as follows: (1) that the liquor 
business was not proved to bethe defen- 
dants’ joint family business ; (2) that the 
mortgage was not for the minors’ benefit nor 
entered into the interest of the minors. He 
has based his first ground on these reasons, 
the defendants are not kalals or liquor 
sellers either by caste or profession, their 
caste being teli; the liquor license was 
taken by defendant No. 3 in his own name 
alone and it was only the share of defen- 
dant No.3 in the defendant’s house that was 
attached. 

The learned Counsel for tke appellants 
in this appeal has argued that the busi- 
ness in question was the ancestral busi- 
ness of the defendants, ihat there was 
legal necessity for the mortgage, in that 
the object was to prevent defendant No. 3’s 
share being sold to a stranger, and that 
the principle of law enunciated in Hanoo- 
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man Persaud Pandey v. Babooee Munraj 
Kvoonweree (1), applies in this case. On the 
first point, viz. the defendants’ business 
being ancestral or otherwise, we have the 
following evidence. In the mortgage deed 
the mortgagors said : 

“We have recently taken on account of our joint 
family a liquor sbop at Ghodnadi from Govern- 
ment inthe name of No. 3 outof our joint family.” 

It also refers to the shop not as defendant 
No. 3’s shop but as “the Ghodnadi shop.” 
It refers tothe amount of Rs. 4,100 paid 
by the plaintiffs as “the said amount you 
paid on our account.” We have next a 
statement made by defendant No. 3in a 
criminal case against him on August 24, 
1925, to the effect that the Abkari busi- 
ness is of tke joint family.” Then we have 
the evidence of . plaintiff No. %in this case 
that “the liquor shop at Ghodnadi was 
taken in the name of defendant No. 3 for the 
entire family”; and defendant No. 3 states: 
“We also take contracts.” Except for a 
single sentence in defendant No. 3's evidence 
there is certainly no evidence that the 
defendants’ family or any member of it 
did any businessin liquor prior to 1925. 
That sentence is: “I usedto take liquor 
contracts.” In our opinion this evidence 
is altogether insufficient to establish that 
there was any ancestral liquor business in 
the defendents’ family. We also find it 
somewhat difficult to arrive atthe con- 
clusion that the businessin question has 
been satisfactorily proved to be the joint 
family business of the defendants. At the 
same time it does not appear unlikely, 
that the adult members of the defendants’ 


‘family treated the business as a family 


business. This would explain the phraseo- 
logy used in the mortgage-deed, and per- 
haps the fact that the liquor license was 
taken in the name of defendant No. 3 alone 
isto be explained by some Government 
rule against such licenses being taken out 
jointly by more persons than one. The 


-explanation of the fact that defendant No. 3 


and not defendant No.1 the head of the 
family, took the license in his own name, 
appears to be that defendant No. 1 did not 
atthe time live in Poona, where tke liquor 
business was conducted. 


Supposing, therefore, that the business 
was a joint family business of the defen- 
danis, and that it was not ancestral, as 
we hold that it was not, it must be held 
to be anew business undertaken by the 
defendants’ family. The principle appli- 


(1) 6MI A 393;18 WR 8ln; 2 Suther 29; 1 Sar. 
552 (P O). ~ 
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cable to a new business has been enun- 
„ciated in Sanyasi Charan Mondal v. Krish- 
nadhan Banerji (2), and Benares Bank Ltd. 
v. Hari Narain (3), and other cases. It 
is to the effect that the manager of a joint 
Hindu family cannot impose upon a minor 
member of the family tke risk and liability 
ofa new business started by himself and 
the other adult members. Applying this 
principle, it seems to us that the conclusion 
of the Jearned Subordinate Judge, that the 
mortgage bond was not binding on the 
minor defendants, cannot be regarded as 
incorrect. Mr. Mulgaonkar has, however, 
referred us to the law relating to the 
general power of ‘a manager of a joint 
faimly business as to alienation of the 
co-parcenary properly, as stated in Mulla’s 
book on Hindu Law, Edn. 8, paras. 241 to 
243-A. Sn particular he has referred to 
the principle that the manager ofa jcint 
Hindu, family has power to alienate for 
value the joint family property, so as to 
bind the interests of both adultand minor 
co-parceneis in the property, provided that 
the alienation is made for a legal neces- 
sity, or forthe benefit of the estate. It 
has been contended that the mortgage 
was entered into for a; legal necessity, 
both the necessity for payment of Govern- 
ment dues and that of preventing a 
stranger from coming into the joint family 
preperty constituting such legal necessity. 
As regards the payment of Government 
dues, thiscannot be said to have been a 
charge on ithe joint family property, as 
only, the share of defendant No. 3 in the 
joint house was attached. It cannot, there- 
fore, in our opinion be said that the 
necessity for paying the amount due to 
Government was a legal necessity for the 
whole j: int family, though the adult members 
of the family may have felt a moral obliga- 
tion to pay the same. p 

Next, we come to the necessity for 
keeping a stranger out ofthe joint family 
proper:y. There does not appear to be 
any case bearing on tkis point and we 
find it difficult to hold that the danger of 
the share of one of the co-parceners being 
sold toa stranger was such as to give rise 
to a legal necessity for the whole joint 


(2) 49 I A 108; 67 Ind. Cas. 124; A IR1922 PO 
237; 49 O 560; 30M L T 22820 A L J 409; 24 
Bom. LR 700; 35 © L J 498 483M LJ 41; (1922) M 
W N 364; 26 C W N 95); 18 L W 536(P 0.) 

(£) 59 I A 8300; 137 Ind. Cas 781: A IR 1932PO 
182; £4- A 564; Ind. Rul (1932) P © 220; 36 © 
WN 826; 34 Bom L R 1079; 550 L J 5883;90WN 
999; (1932) AL J 714; 36 L W 56; 63 ML J 92; 
(1932) M W N 788; 13 P L T 491 (P 0). 
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family of preventing such partial aliena- 
tion. In this connection our attention has 
been drawa also to the possibility that if 
the purchaser of defendant Ne. 3's share 
wanted tohave partition of that property, 
his remedy would be nothing short of a 
suit for general partition: see Mulla’s 
Principles of Hindu Law, Edn, 8, p. 299. It 
has been held that the purchaser of the 
undivided interest of a co-parcener ina 
specific property belonging to the joint 
family is not entitled to a partition of that 
property alone and that he can only en- 
force his rights by a suit for a general 
partition : see Shivmurteppa v. Virappa (4), 
and Ishrappa v. Krishna (5). Such a contin- 
gency might possibly be regarded as a 
grave danger to the joint status of the 
defendants ; but it seems that this could 
be prevented by the co-parceners themselves 
suing the purchaser for partition of the 
alienated property without bringing a suit 
fora general partition : see NaroGopal v. 
Paragauda (6), and Hanmandas Ramdayal 
v. Vallabhdas (7). In any case, however, 
as we have alreadv said we find it difficult 
totake the view that the possibility of a 
stranger coming into the joint family pro- 
perty wassuch as would fall under the 
category of legal necessity. 

Similar remarks would appear to be 
applicable tothe argument based on “the 
benefit of the estate’ which would entitle 
a manager of the joint Hindu family to 
alienate the joint family property so as to 
bind the interests of both the adult and 
the minor co-parceners. The latest Bombay 
case in which the expression ‘benefit of 
the estate” has been interpreted is Hemraj 
v. Nathu (8). In this case, a Full Bench 
has decided that the expression “benefit 
of the estate” is not intended to include 
every transaction which is advantageous 
or which a prudent owner will carry out 
in connection with his own estate. It has 
algo been held that this expression is not 
necessarily limited toatransaction which 
is of a character to protect or preserve 
the property of the owner. The expression 
“benefit of the estate” appears to have 
been first used in connection with the 
question of alienating a minor’s interest, in 


(4) 24 B 128; 1 Bom. LR 620. 

(5) 48 B 925:67 Ind. Cas. 833; A IR 1922 Bom. 
413; 24 Bom. LR 428. 

(6) 41 B 347: 39 Ind Cas. 23; A I R 1916 Bom. 130; 
19 Bom. L R 69, 

(7) 43 B 17; 46 Ind. Cas. 133; AIR 1918 Bom. 101; 
20 Bom. L R 479, i 

(8) 37 Bom. L R 427; 157 Ind. Oas. 406; A I R 1935 
Bom. 295; 59 B 525; 8 R B 66 (F B). 
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Han>:man Persaud'’s case (1) Mr. Mulgaon- 
kar hes based a large part of his contention 
on the theory of the “benefit of the estate” 
as applied in Ram Krishna Muraji v, 
Ratan Chand (9). As I have pointed out 
above,no case has been brought to our 
notice deciding either that the necessity 
to keep out a stranger forms a legal 
necessity oris covered by the expression 
“benefit of the estate.” As pointed out in 
Hemraj v. Nathu (8) the benefit has to be 
determined with reference to the facts 
of each case. We find in this case that 
theliquor contract was taken in the name 
of only one of the defendants, and when 
the contract was taken the possibility of 
defendant No. 3’s share being attached and 
sold could not be said to have been absent 
from the minds of the other defendants. 
It does not appear what share exactly 
defendant No. 3 had in the joint family 
property ; as there are as many as eight 
defendants in this case, it may be pre- 
sumed that his share was notlarge. The 
argument based on the necessity of keep- 
ing a stranger out of the joint family prop- 
erty again appears to have been advanced 
for the first time in this Court. No 
question on this point has been asked to 
any of the witnesses examined in this case, 
nor has the learned Subordinate Judge 
referred to this argument. It seems to 
us a far-fetched argument to say that the 
keeping of a stranger out of the joint 
family property was regarded by any of 
the defendants as conducive to the benefit 
of this estate. Coming to the rulings io 
Hanooman Persaud’s case (1) and Ram 
Krishna Muraji v. Ratan Chand (9) Mr. 
Mulgaonkar has particularly invited ‘our 
attention tothe following passage in the 


first case (p. 424*) : 

“Their Lordships think that the lender is bound 
to inquire intothe recessities for the loan and to 
satisfy himself asw. Il as he can, with reference 
tothe parties with whom he is dealing,that the 
manager isecting in the particular instance for 
the benefit of the estate. But they think that if he 
does so inquire, and acts honestly, the real exist- 
ence of an alleged sufficient and reasonably credited 
necessity is nota condition precedent to the validity 
of kis charge and they do not think that under 
such circumstances, he is bound to see to the ap- 
plication of the money. It is obvious that money 
to be secured on any estate is likely to be obtained 
oneasier terms than a loan which rests on mere 
personal security, and that therefore the mere 
creation ofa charge securing a proper debt cannot 

(9) 58 TA 173; 132 Ind. Cas. 613; AI R 1931 
P O 136; 53A 190; (1931) A LJ 458; 53 C LJ 390; 
33 Bom L R 958; 35 OW N 841; Ind. Rul. (1931) 
P C 197; 931) MW N 733; 34 L W175; 6lML J 


665 (P C). 
“#Page of 6 M, L A.—[Ed.]. 
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be viewed as improvident management; the purposes 

for which a loan is wanted are often future, as 
respects the actual application, and a lender can 
rarely have unless he enterson the management, the 
means of controlling and rightly directing the 
actual application. Their Lordships do not think 
that a bona fide creditor should suffer when he 
has acted honestly and with due caution but is 
himself deceived.” 


Ram Krishna Muraji v. Ratan Chand (9) 
applies this principle to the case of the 
ancestral business of a Mitakshara joint 
family. We have already held that in 
the present case the business cannot be 
| As to the general 
principle referred to in Hanooman Persaud's 
case (1) we must hold “that it is qualified 
avd restricted by the later edecisions of the 
Privy Counci] in Sanyasi Charan Mondal v. 
Krishnadhan Banerji (2) and Benares Bank, 
Ltd. v. Hari Narain 13) and that, therefore, 
16 cannot be said in the case of a new 
business started by adult members.of a 
joint family, that they can imposé™=tpon 
the minor members of the family the risk 
and liability arising out of that new busi- 
ness. Thisseemsto us clear, though the 
exact relationship between Hanoomun Per- 
saud's case (1) and these later decisions 
donot appear to: have been indicated in 
any decisions of the Privy Council. The 
question in Benares Bank, Ltd. v. Hari 
Narain (3) arose outof a case of ancestral 

usiness, while in Hanooman Persaud’s case 
(1) the question of a new business does 
not appear to have been raised at all. 
The general principle enunciated in 
Hanooman Persaud's case (1) must, accord- 


ingly, be regarded as modified by the 
decisions relating to a minor’s liability 
in the case of a new business. Again, 


in the present case, it is not clear what 
kind of inquiry was made by the plaintiff 
when. he advanced Rs 5,000 to the defend- 
ants as to the nezessity for the loan or as 
tothe business of the defendants being 
ancestral. There is no doubt as to the 
general proposition that the banefit of 
a creditor should not suffer when he has 
acted honestly and with due caution. But 
in this case, unless the plaintiff satisfied 
himself as to the real necessity for the 
loan and as to the. business of the defend- 
ant being ancestral, it cannot be said 
that Le acted with due caution. The point 
as to the business being ancesiral is im- 
portant. Unless it was ancestral the 
Privy Council decisions of 1922and 1$32 
clearly protected the interests of the 
minor defendants against any claim arising 
out of the mortgage. This was, therefore, a 
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point which required particular investigs- 
tion by the person advancing the Joan. 
Therefore, it does not appear to us that even 
taking the principle enunciated in Hanov- 
man Persaua’s case (1) it supports the ap- 
pellant’s case. We accordingly, hold that 
the learned Subordinate Judge was right 
in holding that the morlgage bond was not 
binding on the miner defendants Nos. 5 to 
7, and that, therefore, the appeal must be 
dismissed with costs. 

N. J. Wadia, J.—I agree. 

N. Appeal dismissed. 
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iu the case of an equitable mortgage, it is the 
lex loci contractus which determines the form in 
which the transaction is to be clothed, and not the 
lês situs of every one of the properties comprised in 
it and hence it is not necessary to the validity of 
an ‘equitable mortgage” by deposit of title- 
deeds that the property to which the tatle-deeds 
relate should besituate within the territories where 
such “equitable mortgages” are allowed. Ralli 
Brothers, Karachi v Punjab National Bank, Ltd. 
(3), Madho Das v. Ram Kissen 4), Behram Rashid 
v. Sorabji Rustomjt (9), imperial Bank of India, 
U. Rai Gyaw Thu & Co., Ltd. (6), Pupiah Naidu. 
v. Nayanathasethupatht (7) and Gurdas Mat v. 
iit and Sind Bank, Ltd. (8), referred to. [p. 163, 
col. 2. 

The Sub-Registrar's endorsements, duly made 
under s. 60, are elevant evidence for proving the 
execution of those documents, Ganga Moyi Debi v. 
Trotlukhya Nath (1) and Piara v. L'attu (2), relied 
on. 
Under Hindu Law, it is not open to an adopted 
son to challenge an alienation by his adoptive 
father prior to adoption, on the ground of want of 
family necessity, where at the time of the aliena- 
tion the father was the sole owner of the property. 

A person who advances money to a guardian on 
a mortgage of the minor's property, eftected under 
sanction ot the Guardian Court is entitled to trust 
the Courts sanction and is not bound to go behind 
it and enquire asto the expediency or necessity 
of the loan for the benefit of the minor's estate, 
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unless there was fraud or underhand dealing, to 
which the mortgagee wasa party. (, Ganga Pershad 
Sahu v. Maharani Bibi (9), Rah n v. Hussain 
(10), Indar Singh v. Piara Singh (1i\, Sital Rai v. 
Nanda Lal (12), Akhil Chandra v. ‘torish Chandra 
(13), Buddhoo v. Sheo Charan (14), Re. an Chettiar 
v. Tirugnane Sambadam Pillat(:5) and Mahabir Das v. 
Jamuna Prasad (16), referred to [p. 166, cole. 1 & 2] 


Messrs. J. N. Aggarwal, Achhru Kam aud 
Nawal Kishore, for the Appellant. 

Messrs. Mehr Chand Mahajan and Jindia 
Lal, for the Respendent (Plaintilf.) 

Tek Chand, J.—-Tbis judgment will 
dispose of Civil Appeal No. 1201 of 1931, 
Civil Appeal No. 1831 of 19 3 and Civil 
Appeal No. 1594 of 1933, weich arise from 
a suit brought by the A liance Bank of 
Simla, Ltd, (in liquida.ion) against Brij 
Raj Saran, adopted sn of Fandit Joti 
Parshad, deceased, and his natural father, 
Pandit Ram Chandra, for recovery of 
Rs. 50,007-3-6, alleged to be due on foot of 
certain mortgages together with future inter- 
est and costs. The suit was instituted as 
far back as October 6, 1922. In Decem- 
ber 1922, before any proceedings could be 
taken in the case, Pandit Ram Chandra 
died and on application by the plaintiff Bank, 
Musammat Raja Devi, widow of the deseas- 
ed, was impleaded as a defendant. She 
did not appear and proceedings were 
ordered to be ex parte against Ler. The 
other defendant Brij Raj Saran was a 
minor st the time and the plaintiff Bank 
had applied that his adoptive mother, 
Musammat Ganpati Devi, be appointed his 
guardian ad litem. Musammat Ganpati Devi 
declined to act and the Subordinate Judge 
appointed the Court Nazir as such. He 
was, however, not given an opportunity 
to file a written statement, or ccmmuni- 
cate with the mincror his relatives and 
friends cr take legal advice. The learned 
Subordinate Judge (Mr. 8. L. Sale) pro 
ceeded to trial and after a formal exami- 
nation of the Agent of the plaintiff Bank, 
passed a preliminary decree for the sum 
claimed with interest and cosis against de- 
fendants on November 27, 1923. On appeal 
filed ın this Court cn behalf of Brij Raj 
Saran, minor, it was held that there had 
been no trial of the case so far as the minor 
defendant was conceined. The aj peal was 
accordingly accepted and the case remand- 
ed for 1e-trial (Civil Appeal No. 538 of 1924, 
decided on April 26, 1923). 


In the meantime Musammat Raja Devi 
had died, and alter remand disputes arose 
as to who her legal representative was. 
After protracted prcceedings extending 
over nearly two years, one Hans Raj, a 
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nephew of Pandit Ram Chandra, was im- 
pleaded as a defendant in her plece. He 
put forward lengthy pleas, but eventually 
withdrew his defence, and is no longer 
concerned in the litigation. The suit was 
contested on behalf of Brij Raj Saran, 
minor, defendant No. 1, by his adoptive 
mother Musammat Ganpati Devi, who was 
eventually appointed as his guardian ad 
litem. The trial of the suit really began in 
October 1930, and on March 3], 1931, the 
Senior Subordinate Judge (Mr. Sewa Singh) 
passed a preliminary decree in terms of 
O. XXXIV, r. 4, for recovery -of 
Rs. 1,04,942-12-4 and Rs. 2,¢29-3-10 costs, or 
Rs. 1,07,772 0 2 in all, and fixed July 15, 
193], asthe date of payment. The decre- 
tal amount was to bear interest at 6 per 
cent. per annum. From this decree a first 
appeal has been lodged in this Court by 
the defendant Brij Raj Saran (Civil Appeal 
No. 1201 of 1931.) 

The judgment-debtor failed to pay the 
above amount by the date fixed in the pre- 
liminary decree. Accordingly the Senior 
Subordinate Judge (Mr. S. A. Rabman) on 
June 12, 1933, passed a final decree for 
“Rs. 1,20,109-13-2 directing that the amount 
due be recoverd by sale of the mort- 
gaged properties. He declined to allow 
any future interest on this sum from the 
date of the final decree till realization. 
From this final decree the defendant Brij Raj 
Saran has preferred a first appeal (Civil 
Appeal No. 1831 of 1931). The plaintiff Bank 
hasalso appealed praying that in the final 
decree interest should have been allowed at 
6 per cent. per annum on the amount dec- 
teed from the date of that decree till 
realization (Oivil Appeal No. 1594 of 1933.) 

Before setting out the pleadings of the 
parties andthe points which require de- 
cision on the merits, it will be convenient 
to deal with the appellants contention, 
which had been argued with much persis- 
tence by his learned Counsel, Mr. Jagan 
Nath Aggarwal, that the lower Court did 
not give proper opportunity tothe appel- 
lant to produce his evidence and that the 
case should be remanded for the purpose. 
It waa alleged that after numerous adjourn- 
ments the plaintiff produced a large num- 
ber of documents on March 235, 1931, and 
after having them formally proved by one 
of his clerks suddenly closed his case, that 
thereupon the defendant asked for time to 
examine these documents and summon his 
witnesses in’ rebuttai, but the learned 
Subordinate Judge refused the prayer for 
adjournment and proceeded forthwith to 
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hear arguments. Afler examining the re- 
cord and hearing Counsel at length, 1 do 
not find any substance in this contention.. 
It is quite clear that the defendant had 
been given full opportunity to summon and 
produce his evidence, and that he has not 
been prejudicedin any way by tne proce- 
dure adop:ed by the learned Subordinate 
Judge. 

As stated already, the case was remand- 
ed by the High Court in 1928 and it took 
about two years to complete the array of 
parties by bringing on record the repre- 
sentative of the deceased defendant, Mu- 
sammat Raija Devi. Issues were finally set- 
tled on August 22, 1930, when the case 
was adjourned tə Octcber 6, 1930, for “the 
evidence of the parties.” Bath parties were 
directed to file lists of their witnesses and 
pay the process fees within a week. The 
plaintiff Bank complied with the order, but 
the defendant did not file any list of 
witnesses. The plaintiff had filed with the 
plaint the mortgage-deeds in dispute and 
a copy of the account from 1918 to 1922. 
Subsequently on February 4, 1929,. a com- 
plete copy of the account from 1909 up to 
date and all other documents on which the 
plaintiff relied and which are material for 
the decision of this case, were placed on’ 
the record. The defendant thus knew, at 
any rate, in August 1930, what the case 


‘of the Bank was, and by what oral and 


documentary evidence it sought to support 
it. He, however, did not summon any 
Witnesses on the date fixed nor did he 
bring any with him at the hearing. On- 
October 6, 1930, the plaintiff examined five 
of his witnesses and the case was adjourns 
ed to October 27, for the remaining evi- 
dence of the plaintiff, and November 3 was - 
fixed for the evidence of the defendant. 
For that date alsothe d2fendant did not 
summon any witnesses. On October 27, 
another witness forthe plaintiff was exa- 
mined, but the case had to be adjourned 
to await the return of certain commis- 
sions, the next date fixed being Decem- 
ber 8, when the Bank's clerk Mehr Ohand 
and the defendant’s evidence were to be 
examined. The defendant again took no 
step to summon his witnesses. In the mean- 
time, it appears that one of the plaintiff's 
witnesses, Raja Joti Parshad Aggarwal 
died. For this reason the case cuuld not 
proceed on the date fixed. 

In January, 1931, the Court was closed 
for the vacation, and on February 15, 1931, 
the plaintiff applied that owing to Raja 
Joti Parshad’s death it had become neces- 
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Sary to examine three other persons (in 
addition to the Bank's clerk Mehr Chand). 
These witnesses were ordered to be sum: 
moned for March 13, 1931, and the hear- 
ing adjourned to that date “for the evi- 
dence of both parties.” As the commis- 
sion had not been returned on that date, 
the case was adjourned againto March 25, 
1931. During all this time the defendant 
did not indicate that he wanted to pro- 
duce any evidence. At any rate, he did 
not summon any. On March 23, the plaint- 
iff examined his remaining witnesses and 
closed the case. The Court called upon the 
defendant to prcduce his evidenceand his 
Counsel stated (see order printed at p. 73, 
Vol. 1 of the paperebook) that the defend- 
ant did ‘not wigh to produce any evidence 
except the Government expert on question- 
ed documents, wkom he had not summon- 
ed, but for whose examination he prayed 
an adjournment might be granted. The 
Court declined to adjourn the case and 
observed that the defendant,if he really 
wished to produce the hand-writing ex- 
pert, should have summoned him before 
and that the adjournment had obviously 
been applied for merely to delay the de- 
cision of the case. The Court tten heard 
arguments of Counsel for both sides and 
gave judgment on March 31, 1931. 

More than four years after the institu- 
tion of the appealin this Court, two affida- 
vits by Pandit Benarsi Das, Pleader, Simla, 
who was the junior Counsel for the defend» 
antin the Court below; sworn on Decem- 
ber 11, 1925, and January 27, 1936, were 
filed. In these affidavits it was stated that 
a large number of documents had been 
produced by the plaintiff on that date 
and that the adjournment was asked for 
by the senior Counsel not merely to sum- 
mon the hand-writing expert as recorded 
by the lower Court in its order, but for 
the purpose of “producing the whole evi- 
dence.” It seems to us that these allega- 
tions in the affidavits, sworn several years 
later, were made under a misapprehension. 
A perusal of the record shows that it is 
incorrect to say, as is suggested in the 
affidavits, that any material documentary 
evidence was producedon March 25, 1931, 
and thatthe defendant was taken by sur- 
prise. As already stated, a list of the docu- 
ments on which the plaintiff relied, had 
been filed as early as February 1929, and 
all the documents were placed on the re- 
cord on that date, except certain insurance 
policies which were produced on March 23, 
1931. It is conceded by Mr. Jagan Nath 


BRIJ RAJ SARAN D. ALLIANOH BANK, SIMLA, Lip. 


(LAH. 159 


before us that these insufance policies 
were not material for the decision of the 
case, and that his clienthad nv evidence 
to produce in rebuttal of these policies. 
Nor is it correct to say that any witness 
was examined on that date, whose name 
had not been given by the plaintiff before, 
The case was originally fixed for the exa- 
mination of the evidence of both parties: 
whenever an adjournment became neces- 
sary the Court definitely ordered tha 
defendant to be ready with his evidence 
at the next hearing. The defendant did, 
not summon the Government hand-writ- 
ing expert or any other person through 
Court, nor was any witness in attendance 
at any of these hearings. It is significant 
that there isno statement or affidavit by 
Mr. Harish Chandra, who was the lead- 
ing Counsel for the defendant in the lower 
Court, that he wanted to produce further 
evidence, and Mr. Jagan Nath was unable 
to giveus the names of witnesses whom 
his client wished to summon and woo 
might have been in a position to give 
material evidence bearing on the points 
involved inthe case. I have no doubt 
that the defendant-appellant has not been 
prejudiced in any way by the procedure 
adopted by the Court, that he had really 
no evidence to produce and, in any case, 
he was not entitled to an adjournment 
for the production of the expert whom he 
had not summoned at the proper time, 
For all these reasons, I hold that the cone 
tention is without any subs!ance and must 
be rejected. 

The claim as laid in the plaint was for 
recovery of the amount due on foot of the 
three following deeds: (a) a cash credit 
mortgage bond ‘Ex. P-1), dated October 
29, 1909, and registered the same day 
purporting to be executed by Pandit Jotj 
Parshad, adopted son of Dwarka Das and 
his natural father Pandit Ram Chandra 
in favour of the Punjab Banking Oo. in 
respect of properties described in para. 
2 (a) of the plaint as Nos. (1) to (11), 
situate in Simla, whereby the mortgagors 
could draw upto a limit of Rs. 50,000 
bearing interest at 74 per cent. with half 
yearly rests; (b) another cash credit mort- 
gage-bond (Ex. P-14), dated June 29, 
1912 and registered on the same date 
purporting to be executed by the afore- 
said Pandit Joti Parshad and Ram 
Chandra in favour of the Punjab Banking 
Co., Ltd., in respect of properties des- 
cribed in para. 2 (c) of the plaint as 
Nos. (1) to (6) and (8) to (11), situate ig 
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Simla, and No. 12 situate in Dagshai necessity and not binding on the defen- 
Cantonment, whereby the mortgagors dant. With regard to the third mort- 
were allowed to draw to a further limit gagedeed (Ex P-16), it was denied 
of Rs, 25,000, bearing interest at 7} per that it had been executed by Ram 
cent. with kalf-yearly rests; and (e) a Chandra as guardian of the minoror 
mortgage deed (Ex. P-16) purporting to that the minor was bound by his act. 


be executed by Pandit Ram Chandra on 
behalf of himself and as the certificated 
guardian of Brij Raj Saran, minor, adopted 
son of Pandit Joti Parshad deceased, 
bearing date April 17, 1918, and regis- 
tered on April 17, 1918, in favour of the 
Alliance Bank of Simla, Ltd. (with which 
the Punjab Banking Co., Ltd, had been 
incorporated in the meantime) securing a 
further sum of Rs. 24,203-6-3 and interest 
on the entire sum of Rs. 99,203-6-3 at 
9 percent. from Janunry 1, 1918 with 
half-yearly rests. Jk 

Along with the plaint was filed a copy 
of the account (Ex. P-17) from January 
1.1918, to October 3, 1922, the date of 
the suit, giving the details of the account 
of the defendants with the plaintiff Bank. 
Besides debiting the defendant with the 
annual fire insurance premia, other inci- 
dental charges, and interest at 9 per cent. 
with half-hearly rests, it showed a further 
cash advance of Rs. 20,000 on January 
10, 1920. It was stated in the plaint 
that subsequent to the execution of the 
third morigage bond (Ex. P-16) prop: 
erties Nos. (2), (£) (9) and (11) had been 
sold with the consent of the mortgagors 
‘and the sale-proceeds credited in the 
account, as was duly shown in Ex. P-17. 
It was accordingly alleged that on the 
date of the suit, the sum due by the defen- 
‘dant to the plaintiff was Rs. 50,(07-3-6, 
for which amount together with future 
interest at the stipulated rate, a decree 
was claimed realizable by sale of the 
mortgaged properties, with liberty to the 
plaintiff to apply for a decree for the 
balance (if any) recoverable from the per- 
son and other properties of the de- 
endants. 
i In the written statement, filed on behalf 
of Brij Raj Saran, minor, his next iriend 
denied kncwledge of the dealings of Joti 
Parshad and Ram Ohandra with the 
Punjab Banking Co. or Alliance Bank 
of Simla. He further pleaded that Ahe 
property mortgaged had been inherited 
by Joti Parshad from his adoptive father 
Dwarka Das, that the money was not 
required for any ancestral business cr the 
benefit of the family and that, therefore, 
the first two morigage-bonds, even if 
executed by Joti Parshad, were without 


It was further averred that the plaintiff 
was in no case entitled to recover from 
the properties in dispute any advances 
made after the. execution of Ex. P-16 as 
the same were not charged thereon. It 
was also stated that it appeared from the 
account fled by the plaintiff Bank that it 
had realised the full amount due on he 
mortgage and that the subsequent ad- 
vances “do not concern the defendant or 
his property.” On these pleadings the 
several issues were framed of which the 
following only are material for the pur- 
poses of this appeal: 

“4. (a) Were the prior mortgages (Exs. P-1 and 
P-14) executed by Joti Parshad and Ram 
Chandra ? (b) Iiso, were they without considera- 
tion? 5. Was the third mortgage (Ex. P-1f6) 
executed on behalf of the minor by Ram 
Chandra, his guardian? 6 Was the money 
raised on the third mortgage for the benefit of 
the minor? 7. Oan the minor, through his 
present guardian, repudiate execution whether 
consideration has passed to him or not ? 
8. Had the consideration of the previous mort- 
gages been repaid in full before the advance of 
Rs 25,000 was made? 9. Can the subsequemt 
advance be recovered under the mortgage or as 
simple money debt ?” 


Subsequently, if was ordered. that 
Issue No. 6 be struck off as it did not arise, 
the mortgage having been effected by the 
certificated guardian with the leave of 
the Court under Act VIII of 1890, The trial 
Court found against the defendant on all 
the issues and passed a preliminary 
decree, and later on a final decree, as 
stated above. Before dismissing the vari- 
ous questions which have been argued be- 
fore us, it will be convenient to state a 
few facts on which there is no cone 
troversy between the parties. It is com- 
mon ground that the properties in dis- 
pute originally belonged to Pandit Dwarka 
Das of Jagadhari. He had no son but 
had two daughters, Musammat Raja Devi 
and Musammat Daropdi. Musammat Raja 
Devi was married to Ram Chandra, from 


whom she had a son Joti Parshad. The 
properties in question eventually came to 
Joli Parshad, who claimed to be. the 


adopted son of Dwarka Dus. Joti Parshad 
appears to have attained majority about 
1907 and 1909 when, according to the 
plaintiff, the dealings with the Punjab 
Banking Company began, he was a student 
reading in the Government Oollege 


1937 
Lahore. Joti Parshad died in July 1915 
without issue, leaving a widow Musammat 


me(anpati Devi. His property was taken 


by his natural sisters son Brij Raj 
Saran, as his adopted son. Brij Raj Saran 
was a minor at thetime and in 1917 Ram 
Chandra was appointed his guardian 
under Act Vlll of 1890. Ram Chandra died 
in December 1922 shortly after the in- 
Situation of the suit. 

The case for the plaintiff is that on 
September 23, 1909, Joti Parshad and 

am Chandra borrowed a sum of Rs. 10,000 
on a promissory nole from the Punjab 
Banking Company. Subsequently another 
promissory note for Rs. 3,000 was executed 
on October 2, 190% Tne amount due on 
these two promissory notes wus secured 
by deposit of title-deeds of some of the 
properties now in dispute. Later on it 
was arranged that they be allowed to have 
a Cash Oredit Account upto a limit of 
Rs. 50,000 on the security of properties 
Nos. (1) to (11), and accordingly on 
October 29, 1949, a deed was executed 
on behalf of Joti Parshad and Ram 
Chandra and registered at Simla. This 
deed is Ex. P-1, printed at pp. 8 to 11 
of Vol. 2, of the paper-book. It purports 
to be signed by Ram Chandra for him- 
self and as the Attorney of Joti Parshad, 
acting under a general power of attorney 


dated January 29, 19038 [Ex. P-5 (a)], 
printed at p. 1, Vol. 2 of the paper- 
book. This deed is attested by anotner 


Joti Parshad, who was an Accountant of 
the Panjab Banking Company, at that 
time, and one Lal Ditta, a Clerk in the 
Bank. It was presented for registration 
by Pandit Ram Chandra in person and, 
was duy registered by the Sub Registrar 
of Simla on October 29, 19939. In the 
lower Gourt it appears to have been 
argued that the execution of the power of 
attorney Ex. P-5 (a) by Joti Parshad in 
favour of Ram Chandra was not proved 
but Mr. Jagan Nath abanoned that con- 
tention and admitted before. us the 
genuineness of that document. He con- 
tended, huwever, that the signatures of 
Ram Chandra on the bond Ex. P-l had 
not been proved and, therefore, that 
document could not be said to have been 
duly executed by him either on his own 
behalf or as the attorney of Joti Parshad. 
As stated already, Ram Chandra died in 
1922 and it is in evidence that the two attest- 
ing witnesses Joti Parsnad (Accountant, and 
Lal Ditta have alsodied. The signature of 
both these attesting witnesses, however, 
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have been proved by the evidence of P. We 
No. 3, Oldrini, Manager of the Simla Indusi" 
rial Bank, and Bishambar Das, Clerk, Im” 
perial Bank, who beth were for a number 
of years in the service of the Punjab 
Banking Ccmpany and had occasion to 
see the sigaatures of Joti Parshad and 
Lal Ditta, attesting witnesses, who also 
were employed in the same office. The 
plaintiffs also examined P. W. No. 8, Moham- 
mad Ali, Accountant, Imperial Bank, Am- 
bala Branch, who was employed in the 
Punjab Banking Company from 1904 to 
1913 and P. W. No. 9, Mehr Ghand, who was 
in its service since 1908, till its amalgam- 
ation with the Alliance Bank and has since 
the liquidation of that Bank been working 
under the liquidators. Both these witnesses 
identified the signatures of Ram Chandra 
on Ex. P 1 as well as the two other bonds, 
Ex. P-l4 and Ex. P-16, and also on a large 
number of other documents. The learned 
Subordinate Judge, who passed the preli- 
minary decree had the benefit of seeing these 
persons in the witness-box and has accept- 
ed their testimony on this pointas correct. 
Mr. Jagan Nath has subjected their state- 
ments to minute and detailed examination 
and had urged that they are not reliable 
persons. But after giving due weight to his 
criticism, I do not see any reason to doubt 
their identiication of the signatures of Ram 
Chandra on the three mortgage-bonds 
Exs. P-l, P-14 and P-16. The first two of 
these bonds, tix. P-L and Erg. P-14, purports 
to have been presented for registration by 
Ram Chandra himself and each of them 
contains the endorsement of the Sub-Regis- 
trar, made at the time, stating taat he had 
satisfied himself as to the identity of the 
executant. Under s. 60 (2), Registration Act, 
the facts mentioned in these endorsements 
are admissible for the purpose of proving 
that the documents had been duly registered 
and that the facts mentioned in the endorse- 
ments referred toin ss. 52, 58 and 59 had 
occurred as mentioned therein. As observed 
by their Lordships of the Privy Council in 
Ganga Moyi Debi v. Troilukhya Nath (1) : 
“The registration ofa document is a solemn act to be 
performed in the presence of a competent official ap- 
pointed to act as Registrar, whose duty it is to attend 
the parties during the registration and see that the 
proper persons are present and are competent to act, 
and are identified to his satisfaction, and all things 
done before him in his official capacity and verified 
by his signature will, unless it be shown that a 


deliberate fraud on him has been successfully csm- 
mitted, be presumed to be done duly and in order,” 


(1) 33 O 537; 33 1 A 60; 100 W N 522; 8 Bom 
oo” 3 Q LJ 349;1 MLT131;16M L J 16} 
(P 0), 
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The Sub-Registrar’s endorsements duly 
made under s. 60, are relevant evidence for 
proving the execution of those documents. 
Piara v. Fathu, 116 Ind. Cas. 911 (2). They, 
therefore, lend support to tke sworn testi- 
mony of Ali Muhammad and Mehr Chand. 
Further with regard to Ex. P-14 it is stated 
in the Sub Registrar's certificate, dated 
June 22,1912, that the person who identified 
Ram Chandra before the Sub Registrar was 
Lala Harish Chandra, Pleader. This gentle- 
man was examined as P. W.No.1 in the 
present case and proved his own signatures 
under the endorsement of the Sub-Registrar 
made in token of his having identified the 
executant, Pandit Ram Chandra, before that 
officer. He also depcsed that Pandit Ram 
Chandra was present before the Sub-Regis- 
trar at the timeof the identification. Lala 
Harish Chandra was the leading Counsel 
for tLe defendant in this casein the Court 
below and there is no reason to doubt his 
veracity. The presence of Ram Chandra 
before the Sub-Regisirar at the time of the 
registration of Ex. P-li is, therefore, proved 
by unimpeachable testimony. Muhammad 
Ali isone of the attesting witnesses of 
Ex. P-14 and has sworn that Ram Chandra 
signed it in his presence. In addition to this 
we have on the record numerous letters 
proved to have been written by Ram 
Chandra or Joti Parshad or both, admitting 
their dealings with the Bank under Ex. P-1 
confirming the balances due at the end of 
the various half-years, and asking for in- 
dulgence in the re-payment of the loan. In 
this connection reference may be made 
enter alia to the following letters : 

(1) Exhibit P-21 (A), dated August 25, 
1210; by Ram Chandra; (2) Ex. P. 24 (A); 
dated July 29,1911 by Ram Chandra and 
Joti Parshad; (3) Ex. P25 (A), dated 
October 18, 1911 by Joti Parshad; (4) 
Ex. P-28 (A), dated November 8, 1911, by 
Joti Parshad; (5) Ex. P-30 (A), dated 
December 16, 1911 by Joti Parshad ; (6) 
Ex P-?1 (A), dated January 12, 1912, by 
Joti Parshed; (7) Ex. P-32 (A), dated Feb- 
ruary 15, 19.2, by Joti Parshad; (8) Kx. P-33 
(A), dated February 20,1912 by Joti Par- 
shad; (9) Ex. P-36 (A), dated February 26, 
1912 by Rem Chandra; (10) Ex. P-40 
(A), dated April J, 1912, by Joti Parshad. 
These letlers are printed at pp. 51 to 58, 
Vol. 2 of the paper-book. They admit 
clearly the existence of the Cash Credit 
Account secured on the Simla properties 
and tLe genuineness of the plaintiff's 

(2) 116 Ind, Cas. 911; A I R 1929 Lah, 711; 11 
Lah, L J 216; Ind, Rul, (1929) Lab, 994, 
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account for those years It also appear» 
from these letters, that Joti Parshad and 
Ram Chandra had overdrawn the amount 
of the agreed limit of Re 50,000 under 
Ex. P-1, andthe Punjab Banking Company 
had, through its Pleader, made demands 
for repayment of the excess, or if that was 
not pessible, to have it secured. According- 
ly the morigagors approached the Bank for 
raising tLe Cash Credit. limit to Rs. 75,000 
agreeing to eecure the additional amount by 
a further mortgage of 10 out of the 11 
properties included in Ex. l-i and a first 
mortgage of two bungalows at Dagshai. In 
accordance with this arrangement Ex. P-14 
was executed. All thisevidence, unrebutted 
asit standa on the record, is convincing 
proof of the genuineness*of the signatures 
of Ram Chandra on Ex. P-l and Ex. P-14 
and I uphold the finding of the lower Court 
to this effect. 

On this finding Mr. Jagan Nath conceded 
that Ex. f-l1 must be taken to have been 
duly executed, but as regards Ex. P-14 he 
raised the following further objections: (1) 
that the registered power-of-attorney 
[Hix. P-5 (a)], which had been given by Joti 
Parshad to Ram Chandra on January 29, 
1908, and under which the latter purported 
to act on Joli Parshad’s behalf in signing 
Ex. P-14 and presenting it for registration 
had spent itself and was no longer in force 
in June 1912: (2) that the aforesaid power- 
of-attorney gave authority to the agent to 
act in respect of the properties at Jagadhari 
and in the town of Simla, and, therefore, 
the mortgage of the bungalows at Dagshai 
was unauthorised; and (3) that as some of 
the properties mortgaged were situate 
within the limits of Dagshai Cantonment 
where the Transfer of Property Act is in 
force, this document required to be attested 
in accordance with the provisiuns of s. 59 
of the Act, and that as attestation in accord- 
ance with the formalities laid down therein 
has not been proved, this deed could not 
be admitted in evidence to charge not only 
the prcperties in Dugshai but all the pro- 
perties covered by it. 

In support of the first objection the 
learned Counsel drew attention to the 
opening sentences ofihe power-vf-altorney 
[Ex. P-v (a)| which stated that the execu- 
tant Joli Parshad was at the time a student 
and, therefore, could not manage the pro- 
perties mentioned therein, and for that 
reason he was appointing Pandit Ram 
Chandra as his general agent. The learned 
Counsel pointed out that Joti Parshad had 
finished his student careerin 1910 and at 


A. 
1937 
the time of the execution of Ex. P-14 he 
as Practising as a Pleader, and conse- 


—uently the power-of-attorney had become 


heffecutal. In my opinion, this contention 
is devoid of force and I have no hesitation 
in rejecting it. Itis nodoubt true that 

«Joti Parshad was a student at the time when 
Pete power-of-attorney was executed, but 
there is nothing in the document to limit 
its operation to the period during which he 
was prosecuting his studics. Admittedly 
the power-of-attorney was never cancelled 
and its existence is admitted in some of the 
letters by Joli Parshad, written after he had 
started practice as a Pleader, to which 
reference has already been made. Further, 
in several letters, written after the execu- 
tion of fx. P-l¢d, Joti Parshad clearly 
admitted the transaction evidenced by 
Ex. P-14 and, therefore, even if there was 
any defect in Ram Chandra’s authority, he 
had clearly ratified it [see e. g, Ex. P-41 
(A), Ex. P-42 (A) and Ex. P-43 (A)] signed 
by Kam Chandra and Joti Parshad and 
bearing date May 26, 1912 (which is 
obviously a mistake for June 26, 1912), 
aud letters Ex. P-29 A, dated November 14, 
1914, Ex. P-63 A, dated May 10, 1915, and 
Ex. P-64 A, dated May 11, 1915, all signed 
by Joti Parshad. 

The second objection is based on an 
obvious mis-reading of Ex. P-d (a). By 
this document the agent was authorised to 
sell or mortgage properties situate in 
“Qasba” Jagadhari and in “Koh Simla,” 
which means “Simla Hills” and not “Simla 
town.” Admittedly Dugshai is situate in 
the “Simla Hills" and, therefore, Ram 
Chandra had authority to alienate all the 
properties mentioned in - Ex. P-l14. As 
regards the third objection, itis no doubt 
true that the Transfer of Property Act is 
in force within the limits of the Canton- 
ment of Dagshai, where property No. 12 is 
situate. But the mortgage-bond (Hx. P-14) 
was not executed there, but was executed 
and registered in Simla, where that Act is 
not in force, and it included, besides the 
Dagshai properties, teu other properties 
Situate in Simla. The appellant's learned 
Counsel was unable to ciie any authority in 
support of his proposition that such a 
transaction even though entered into and 
carried out at a place where the Act does 
not apply, must be executed, attested and 
regisiered according tothe formalities laid 
down ins. 59o0f the Act. In such cases, it 
is the lex loci contractus which determines 
the form in which the transaction is to be 
clothed and not the lex situs of every one 
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of the properties comprised in it. It has 
cecordingly been held, that it is no 
necessary to the validity of an “equitable 
mortgage” by deposit of title-deeds that the 
property to which the title-deeds relate 
Should be situate within the territories 
where such “equitable mortgages’ are 
allowed: See Halli Brothers, Karachi vV. 
Punjab National Bank, Ltd., (3) at page 572* 
Madho Das v. Ram Kissen (4) and Behram 
Rashid v. Sorabji KRustomji (5); see also 
Imperial Bank of India v. U Rat Gyaw 
Thu & Co., Lid. (6) and Papiah Naidu vV. 
Naganathaseithupathi (7) where such transac- 
tions were recognized as valid. Reference 
may also be made to the recent case of this 
Court reported in Gurdas Mal v. Punjab < 
Sind Bank, Ltd., Rawalpindi (8) at page 
2557, where it was observed that in such 
cases 

“the determining factor as tothe validity of the 
mortgage is not the place where the property alleged 
to have been mortgaged is situate, but the 
formalities required by the law for the creation 
of a valid mortgage at the place where the title- 
deeds were alleged to have been delivered to the 
Creditor " a: 

It seemsto me that the samo principle 
governs the case before us, and, therefore, 
it was not necessary for the plaintiff to 
prove attestation of Ex. P-l4 as required 
by s. 59, Transfer of Property Act. 
Further, even if it were held otherwise the 
deed would be unenforeeable as regards 
the Dagshai property only, but will hod 
good in respect of the properties situate in 
Simla. In my opinion all the objections 
against the validity of Ex. P-14 are without 
substance and must be rejected. Before 
concluding this part of the case, it seems 
necessary to point out that Mr. Jagan 
Nath admitted before us that there was 
no substance in the plea raised in the 
written statement that the mortgages, 
Ex. P-l and Ex. P-14, were not binding on 
Brij Raj Saran, appellant, as the mortgaged 

(3) IL Lah. 564; 129 Ind. Oas. 21; AI R 1939 Lah, 
920; 31P L R 934; Ind. Rul. (1931) Lah. 101. 

(4) 14 A 238; A W N 1892, 97. 

(5) 38 B 372; 23 Ind. Oas. 140; A I R 1914 Bom. 
15; 16 Bom, L R 35. 

\6) 5L C86, 76 Ind. Cas. 910; A I R 1923 P O 
211; (1923) M W N 606; 45M L J 505,21 AL J 
784; 25 Bom. LR 1279; 90 &A L R 937; 3ML 
T 395; 1 R 637; 2 Bur. LJ 254; 28 0 W N 470; 39 
O LJ 186; 501 A 283 (P C) l 

(7) AL R19381 PO 239; 134 Ind, Cas, 328; 54 OL 
J 194; 350 W N 1061; 61 M LJ 403; 33Bom.L R 
1351; 53 O 439; 58 IA 33; Ind. Rul. (1931) PO 280 


(P 0). 
(8) 35 P L R219; 147 Ind. Oas. 982; A IR 1333 
Lah” 979; 6 R L 465, 
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properties were ancestral in the hands of 
Joti Parshad, and that the money raised 
therecn was not required for any ancestral 
business or other iamily necessity. It is 
no doubt true that the properties in ques- 
tion originally belonged to Dwarka Das and 
from him they had devolved on his adopted 
son Joti Parsbad, and in this sense they 
were ancestralin his hands. But in 1909 
and 1912, when the mortgage transactions, 
Ex. P-1 and Ex. P-14, were entered into, 
Joti Parshad was the sole owner of these 
properties, which were not held by him 
in co-parcenary with anybody else. At 
that time he was childless and Brij 
Raj Saran was not adopted by him 
until 1913. He had, therefore, full and 
unrestricted power to mortgage these 
properties and it is not open to his subse- 
quently-adopted son to impeach his antece- 
dent mortgages onthe ground of want of 
family necessity. 

Before dealing with the objections relat- 
ing tothe third mortgage (Ex. P-16) it is 
necessary to state briefly the circumstances 
in which that deed came to be executed. 
As already stated, Joti Parshad died in 
1915, and his estate passed to his adopted 
son, Brij Raj Saran. At the time of Joti 
Parshad's death the amount due on foot of 
the two Cash Oredit bonds (Exs. P-1 and 
P-14) was Rs. 95,620. Soon after Joti 
Parshad's death, the Agent of the Simla 
branch of the Punjab Banking Company 
wrote to Ram Chandra demanding repay- 
ment ofthe loan, suggesting at the same 
time that if he and the neirs of Joti Parshad 
could not repay, they might secure the 
overdraft (Ex. P-17). Ram Chandra replied 
by letter (Ex. P-68-A) dated August 26, 1915, 
admitting the correctness of the account and 
suggesting that as arranged between the 
Bank and Joti Parshad in his life-time the 
rents of the Simla properties would thence- 
forward be paid to the Bank and that a por- 
tion of the properties mortgaged would be 


sold in order to pay oft the debt, or steps - 


taken to secure the overdraft. After some 
further correspondence Ram Chandra applied 
to the Senior Subordinate Judge, Simla, 
for his appointment as guardian of Brij 
Raj Saran, minor, under Act VIII cf 1850, 
aod on April od, 1917, he was so appointed. 
In the certificate cf appointment (Ex. P-92) 
issued by the Senior Subordinate Judge 
on April 5, 1917, it was specifically stated 
that the guardian would have no power 
to alienate the property of the minor or 
any part thereof without the sanction of 
the Ccurt. Accordingly, on October 9, 1917, 
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Ram Chandra made an application to th? 
Court (Ex. P-93) in which he pointed out 
that, in addition to the sum of Rs. 75,000 
secured on Exs. P-1 and P-14, about 
Rs. 25,000 more was due by Joti Parshad 
to the Alliance Bank of Simla (with which 
the Punjab Banking Company had been 
incorporated in the meantime), that the 
Bank was making demands and there were 
no means cof paying off the amount and, 
therefore, he asked for permission to effect 
a morigage of the immovable proper ies 
of the minor tothe Bank. After satisfying 
himself as to the correctness of the account, 
the Subordinate Judge (Mr. H. H. Jenkyns) 
accorded sanction to Ram Chandra to 
further mortgage the properties fur securing 
the additional amount. Accordingly the 
morigage-deed Ex. P-16 was drawn up. 
In this deed it was recited that the total 
amount due by the minor to the Bank was 
Rs. 99,203-t-3, that out of this amount 
Rs. 75,000 was secured on the two Cash 
Credit morigage-bonds (Exs. P-1 and [P-14) 
which were described as the ‘‘principal in- 
dentures,” and that the 12 properties cover- 
ed by the aforesaid bonds, were being 
further mortgaged to secure the overdraft 
of Rs. 24,203-6-3 and the interest on the 
entire sum of Rs. 99,203 6-3 calculated at 
9 per ceut. per annum with half-yearly rests 
from January l, 1918. 

This mortgage-deed (Ex. P-16) bears the 
date, March 6, 1918, and purports to be 
executed by Ram Chandra for himself 
and also in his capacity as the guardian of 
Brij Raj Saran minor, and to be attested 
by two witnesses, namely, Mr. B. L. 
Kitchlew, Extra Assistant Commissioner, 
Magistrate, and Mr. Shugan Chand, Assist- 
ant ‘Treasurer, Government ‘Treasury, 
Ambala City, above whose signatures it is 
stated that it had been signed, sealed and 
deliyered by Pandit Ram Chandra in their 
presence. The deed was presented for 
registration at Simla on April 17, 1918, 
by Hamir Singh, who is described in the 
oub-Registrar’s endorsement as holding “2 
duly authenticated special power ot at- 
torney on benalf of Pandit Ram Chandra” 
and was duly registered by that officer 
on that date. Mr. Jagan Nath raises four 
objections against the admissibility and 
the validity of this document: (1) That the 
signatures of Ram Chandra on this docu- 
ment have not been proved; (2) that it 
included the Dagshai property and there- 
fore required to be attested in the manner 
laid down in s. 59, Transfer of Property 
Act, and that it has not been proved that 
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jami was so attested; (3) that Hamir Singh 


‘ho presented the document for registration 
did not hold a “duly authenticated power- 
f-attorney” as required by ss. 31 and 382, 
Zegistration Act, and therefore its regis- 
Yation was invalid; and (4) that the sanc- 
tion of the Senior Subordinate Judge to 
the properties was improperly 
obtained by Ram Chandra and therefore 
the minor is not hound by it. 

Ram Chandra’s signatures on this docu- 
ment are proved bv the evidence of Mo- 
hammad Ali (P. W. No.8) and Mehr Chand 
(P. W. No. 9) and forthe reasons already 
given. I accept their evidence as to the 
identification of Ram -Chandra’s signatures 
as correct. The, attesting witnesses, Mr. 
Shugan Chand and Mr. B. L. Kitchlew, 
were examined on commission: see Vol. ITI, 
pp. 2 to 13 of the paper-book. They admit- 
ted their signatures on the deed, but 
stated that they could not identify the 
signatures of Ram Ohandra. They de- 
posed, contrary to the clear recital'in the 
endorsement appearing above their signat- 
ures, that Ram Chandra did not sign the 
deed in their presence. The story given 
by Shugan Chand as to how he and Mr. 
Kitchlew signed the document is. to say 
the least of it, very curious. He stated 
that in March 1918, Mr. Kitchlew was the 
Treasury Officer and Magistrate, First Class, 
at Ambala and that he was ihe Deputy 
Treasurer in the Government Treasury there, 
working under the Treasurer Raja Joti 
Prashad of Jagadhri; Raja Joti Parshad 
sent to Ambala the document, (Ex. P-18), 
signed by the alleged executant with in- 
structions that he (Shugan Chand) should 
sign lt as an “attesting witness” and have 
it signed by Mr. Kitchlew also. Accord- 
ingly both Mr. Kitchlew and he affixed 
their signatures on it in the absence of 
the alleged executant, and made it over to 
Raja Joti Parshad’s messenger, Mr. Kit- 
chlew stated that he “did not remember 
anything, except that he identified his own 
signatures on the deed.” 

He stated that he did not know Ram 
Chandra at all. Now, after carefully read- 
ing their evidence the least that I can 
sav is that both these persons appear to be 
suffering from a serious lapse of memory. 
It is incredible that responsible officers of 
the position of Mr. Kitchlew and Mr. 
Shugan Chand should have witnessed a 
document without their knowing Ram 
Chandra or without his having actually 
come before them, and solemnly appended 
their signatures to an endorsement, that 
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it had been “signed, sealed and delivered 
by the aforesaid Ram Chandra 10 their 
presence. But be that as if may, the 
matter is not of much importance as Ram 
Chandra’s signatures on the deed are 
proved aliunde, and the deed having been 
executed at a place where the Transfer of 
Property Act was not in force, attestation, 
according to the formalities laid down in 
s. 59, Transfer of Property Act, was not 
necessary. ‘I hold therefore that there is 
no force in the first two objections raised by 
Mr. Jagan Nath against the admissibility 
of this deed. | 

The third objection relates to the in- 
validity of the registration of Hx. P-16, 
and is based on the contention that the 
document was not presented for registra- 
tion by a person authorised in accordance 
with the provisions of ss. 32 (e) and 33 (a), 
Registration Act. Under these sections, 1f 
the principal at the time of executing 
the power-of attorney resides In any part 
of British India in which the Act is for 
the time being in force, the power-of- 
attorney must be executed before. and 
authenticated by, the Registrar or Sub- 
Registrar, within whose district or sub- 
district, the principal resides. As already 
stated, the mortgage deed (Ex. P-16) was 
presented before the Sub-Registrar, Simla, 
by Hamir Singh, and in the Sub-Regis- 
trar's endorsement it is stated that Hamir 
Singh held “an authenticated special power- 
of-attorney” on behalf of Ram Chandra. 
This power-of-attorney was not produced 
at the trial, and Mr. Jagan Nath tas 
‘suggested that Hamir Singh really acted 
under the mukhterinama (Ex. P-78-A), 
dated March 6, 1918, printed at p. 97, 
Vol. IL of the paper-book, which does not 
purport to have been authenticated by 
Ram Chandra before the Sub-Registrar of 
Jagadhari as it should have been under 
s 33 (a) of the Act, but before a Magistrate 
(Mr. B. L. Kitchlew), and therefore it was 
not presented by a properly authorised 
person, and its registration is invalid. It 
is, however, clear from the correspondence 
on the record that Fx. 78-A was not the 
power-of-attorney under which Hamir Singh 
presented the mortgage deed Hx. P-16 
for registration. It appears that originally 
Ram Chandra sent from Jagadhari to the 
Bank at Simla Ex. 78-A; along with 
the mortgage deed, under the belief that 
this was a properly authenticated power- 
of-attorney. 

The legal adviser of the Bank, however, 
objected that this was not sufficient and 
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therefore, on March 13, 1918, Ex. P-78-A, 
was returned to Ram Chandra for having 
it authenticated before the Sub-Registrar of 
the place where he resided, or getting 
another power-of attorney properly drawn 
up and authenticated. Ram Chandra then 
appears to have presented Ex. P-78 A, 
before the Sub-Registrar, Jagadhari, for 
authentication, but that officer declined to 
do this, as thedocument had already been 
attested by Mr. Kitchlew. Tereupon Ram 
Chandra drew up another power-ol-attorney 
in Urdu, and after having it duly autken- 
ticated by the Sub Registrar, Jagadhari, 
sent it to the Bank. All this is clear 
from his letter Ex. P-80-A, printed at 
p. 104, Vol. 2, of the paper-book. 
Urdu power-of-attorney appears to have 
been presented before the Sub-Registrar, 
Simla, along with the mortgage deed by 
Hamir Singh, and he, after satisfying him- 
elf that it had been properly authentic- 
cated and making anote to that effect in 
his certificate, registered the mortgage deed. 
Under s. 60 (2), Registration Act, the 
endorsement of the Registrar is presump- 
tive evidence of the fact that he had so 
satisfied himself. It therefore lay on the 
defendant to show that this fact was in- 
correctly recorded. He has, however, led 
no evidence on the point. It is also im- 
portant to nole that no objection as to the 
invalidity of the registration was raised in 
the Court below and therefore the plaintiff 
did not think it necessary to prove any 
further facts as to the contents of the 
Urdu power-of-attorney and its due authen- 
tication. In these circumstances the defen- 
dant cannot be allowed to raise this 
question, which is a mixed question of 
fact and law, for the first time in appeal. 
In any case, in the absence of any materials 
on the record showing the contrary, the 
recital in the Sub-Registrar’s endorsement 
must prevail, and the objection must be 
held to be unsubstantiated. 

The third objection to this transaction 
is that the sanction of the Guardian 
Court for entering into this mortgage was 
improperly obtained by Ram Chandra 
and, therefore, the minor is not bound by 
it. Itis also contended in this connection, 
that this point was covered by Issue No. 6 
as originally framed, but the learned trial 
Judge erroneously struck off that issue. 
In my opinion both these contentions are 
devoid of force. It is settled law that a 
persun who advances money to a guardian 
ona mortgage of the minor's property, 
effected under sanction of the Guardian 
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Court is entitled to trust the Court's sanc- 
tion and is not bound to go behind it and 
enquire as to the expediency or necessity of 
the loan for the benefit of the minors 
estate, unless there was fraud or under- 
hand dealing, to which the mortgagee was a 
party: Ganga Pershad Sahu vV. Maharant 
Bibi (9), at p. 333*, Rehman v. Hussain Bi 
(10), and Indar Singh v. Piara Singh 103 
Ind. Cas. 698 (11), Sital Bai v. Nandalal 
(12), Akhil Chandra v. Girish Chandra 41 
Ind. Cas. 302 (13), Budhoo v. Sheo Charan 
(14), Raman Chettiar v. Tirugnana Samba- 
dam Pillai (15), and Mahabir Das V. 
Jamuna Prasad, (16). In this case no fraud 
or underhand dealing.on the p-rt of the 
plaintif Bank was alleged, in the written 
statement of the defendant-appellant. In 
the absence of any allegation to this effect, 
therefore, the Bank was completely pro- 
tected, and the trial Judge was clearly 
right in holding that [Issue No. 6 did not 
arise on the pleadings and should be struck 
off. We expressly asked Mr. Jagan Nath, if 
it washis case now that the Bank had been 
guilty of any fraudulent conduct in this 
transaction, but he frankly stated that 
this was not so. Indeed,as already stated, 
itis clear from the correspondence bet- 
ween the Bank and Ram Chandra, that 
Ex. P-16 had been executed to secure the 
overdraft over the sanctioned limit of the 
two earlier Cash Credit mortgages, which 
had been outstanding since Joti Parshad’s 
lifetime, and the interest which had ac- 
erued due thereon. There can, therefore, 
be no manner of doubt that its re-paymeni 
was a necessity, for which the Guardian 
Court was justitied in sanctioning a further 
mortgage of the same properties. 

Mr. Jagan Nath, however, strenuously ob- 
jected that the rate of inteesh fixed in 
this mortgage was higher than that in 
Ex. P-1 or Ex. P-14, and urged that it 
should be reduced accordingly. But it 
must be borne in mind that this mortgage- 


(9) 11 © 379;12 IA 47; 4 Sar 621;9 Ind. Jur. 158 
Ji 
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(13) 41 Ind. Cas. 302; A I R1918 Cal 453; 210 W 
N 864. 

(14) 47 A 8; 82 Ind. Oas. 328; A I R1924 All 875; 
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(15) 50M 217: 99 Ind. Cas, 660; AI R1927 Mad. 
233: 51 M L J 869; 25 L W 25. 

(16) 8 Pat 48; 119 Ind Cas. 438; A I R 1928 Pat. 
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deed was executed in 1918, when owing to 
the Great War and other causes the 
money market was very tight, and no 
evidence has been Jed to show that it 
was possible for Ram Chandra to raise 
money at a lower rate. It cannot, there- 
fore, be said that the Guardian Court 
was wrong in sanctioning the mortgage at 
9 per cent. per annum with the usual ha'f: 
yearly rests. As aresult of the foregoing 
discussion it must be held that the 
various objections raised against the 
admissibility and validity of Ex. P-16 are 
unsound, and that this deed evidenced a 
valid transaction, which is binding on 
the appellant Brij Raj Saran. The deal- 
Ings between the parties subsequent to 
August 1918 wete notof a complicated 
-nafure. In order to reduce the liabilities 
of the minor, Ram Chandra with the sanc- 
tion of the Guardian Court, sold some of 
the mortgaged properties and paid- ‘the 
sale proceeds to the Bank. He algo con- 
tinued to pay to the Bank the rents realiz- 
ed from the tenants of the Simla pro- 
parties. Accordingly on January 9, 1920, 
the balance due on foot of the three 
mortgage deeds Ex. P-1, Ex. P-14 and Ex. 
P-16, stood at Rs. 19,607-96 only. The 
account shows, however, that on January 
10, 1920,a further sum of Rs. 25,000 was 
debited tothe minor, and from that date 
Interest at 9 per cent. with half-yearly 
rests has been charged thereon. Mr. Jagan 
Nath has urged that this loan of Rs. 25,000 
was unauthorized and is not binding on 
the minor and that in 'any case it was 
not covered by anyof the three mortgage 
bonds, Ex. P-1, Ex. P-14 and Ex P-16, and, 
therefore, could not form a valid charge on 
the properties in dispute. In crder to deter- 
mine the soundness of these objections. it 
18 necessary to set out in some detail the 
circurastances under which this amount was 
advanced. It appears that besides the amount 
due to the Punjab Banking Company and 
the Alliance Bank of Simla, Joti Parshad 
owed debts to other persons (e. g. Pandit 
Nanak Chand of Karnal, Pandit Rikhi 
Ram cf Lahore and others), and after his 
death these creditors were pressing Ram 
Ohandra, as the guardian of Brij Raj 
Saran, for payment. Ram Chandra, how- 
ever, had no money with him to pay, and 
therefore on October 20, 1919, he applied 
to the Guardian Conrt (Mx. P-135) for 
permission to borrow Rs. 25,000 from the 
Alliance Bank of Simla in order to liqui- 
date these debts, and to re-pay the Bank 
by sale of some of the minor's properties. 
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The Guardian Judge (Mr. Addison) made 
a lengthy enquiry into the matter and 
after satisfying himself that Rs. 25,000 
was required immediately to pay off the 
more pressing creditors, granted permis- 
sion to Ram (Chandra to arrangs for a fur- 
ther loan of Rs. 25,000 from the Bank on 
the security of the already mortgaged 
properties. The Judge carried on corres- 
pondence with the Bank with a view to 
have the rate of interest reduced below 
9 per cent. but the Bank refused to do so 
in view of the condition of the money 
market. The Judge accordingly s inctioned 
the loan on a mortgage of the minor's 
immovable properties on December 20, 
1919. It is important to note, however, 
that in the sanction accorded by the 
Judge, or in the cvrrrespondence with the 
Bank, it is not stated thal compound 
interest would be charged on the loan. It 
must therefore be taken that the sanction 
of the Court was for raising the loan at 
9 per cent. simple interest. 

Admittedly no formal deed was exe- 
cuted atthe time of this fresh advance. 
It seems that this was not considered 
necessary as it was understood thatthe 
amount would soon be repaid by sale of 
one or more of the properties which were 
already mortgaged with the Bank. Ac- 
cordingly the Bank, with the concurrence 
of Ram Chandra debited the amount to 
the account which was running under the 
third mortgage deed Ex. P-16, and on the 
aggregate sum thus arrived at, it conti- 
nued to charge compound interest at 9 per 
cent. in accordance with the terms of that 
deed. That the sum of Rs. 25,000 was 
advanced by the Bank to Ram ;Chandra 
under the sanction granted by the Guar- 
dian Court, is not denied by the appel- 
lant’s learned Counsel. That Ram Chan- 
dra paid this amount in liquidation of 
debts due by Joti Parshad to other credi- 
tors is proved beyond doubt on the record. 
The Guardian Judge appears to have 
made careful enquiries into the existence 
of these debts, and seen that the amount 
raised from the Bank’ was paid to the 
creditors. The Bank advanced the amount 
in perfect good faith and indeed Mr, 
Jagan Nath hasnot suggested that there 
was any fraud or underhand dealing on 
its part. The defendant-appellant is 
therefore clearly liable to re-pay this 
loan. The question for decision, however, is 
whether it is a charge on the properties in 
dispute. The learned trial Judge has held 
that this amount must be taken to have 


168 


been drawn under the two earlier Cash 
Credit mortgage bonds (Exs. P-1 and P-14) 
which had been kept alive by Ex. P-16), 
and is, therefore, a valid charge on the 
properties. This conclusion, however, 
appears to be incorrect, in view of the 
fact that the Oash Credit accounts, 
Exs. P-1 and P-14, could be operated by 


Joti Parshad and Ram Chandra, and 
though they had not “merged” in the 
third mortgage deed (Ex. P-16) they 


could not be drawn upon by any one after 
the death of Joti Parshad. There Was, 
however, no legal bar to the guardian of 
Joti Parshad'’s adopted son, on whom the 
estate had devolved, to further hy pothe- 
cate the same properties for a fresh loan 
after obtaining the necessary sanction 
from the Guardian Court, and it was im- 
material whether the hypothecation was 
made orally or by a deed. In the cir- 
cumstances explained above, and pro- 
bably with a view to save money on 
stamp and registration, it appears, that 
an oral mortgage in terms of the sanction 
of the Guardian Court was entered into 
and the amount debited in the books of 
the Bank in the same account. Mr. Jagan 
Nath, however, urges that no such oral 
mortgage was alleged in the plaint, and, 
therefore, it should not be allowed to be 
relied upon now. Technically there is 
some force in this argument, but in view 
of the fact that a complete copy of the 
account. showing the advance of 
Re. 25,000 was filed with the plaint, and be- 
fore the trial of suit, copies of the entire 
preceedings before the Guardian Court 
sanctioning the loan of Rs. 29,000 on the 
same immovable properties, were placed 
cn the record, the defendant appellant 
cannot be said to have been prejudiced in 
any way by the failure of the plaintiff to 
expressly plead the cra] mortgage in the 
plaint. Mr. Jagan Nath conceded, that to 
this oral mortgage his client has no other 
objection io raise, besides ihe defence 
already put forward, 
ccnsidered above. I accordingly hold that 
the sum of Rs. 25,000 advanced on Janu- 
ary 10, 1970, is a valid charge on the 
mortgage prcperties, but the Bank can 
be allowed only simple interest at 9 per 
cent. per annum and not compound inter- 
est as has been charged in the account. 
It is no doubt truethat Rem Chandra had 
agreed to pay inferest at9 rer cent. with 
half-yearly resis, but it is clear that in 
doing so he exceeded his autbority. As 
already stated the sanction of the Guar- 
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dian Judge did not authorise the guardian 
fo pay compound interest, and Mr. Mehr 
Chand Mahajan for the Bank frankly con- 
ceded that the minor cannot be held 
liable to pay it, The amount payable on 
this advance, therefore, must be reduced 
accordingly. Asaresult of the foregoing 
discussion, it must he held tbat on the 
date on which the lower Court passed the 
preliminary decree, i. e. March 31, 1931, 
the amount due to the plaintiff on the 
transactions in dispute and recoverable 
from the properties mentioned in para. 2 of 
the plaint was: 


; Rs. a p. 
(a) Rs. 19,607-9-6, with 
compound interest thereon at 
9 per cent. with half-yéarly 
rests, calculated from Janu- 
ary 9, 1920, to March 31, 1931, 
after’ giving credit for re-pay- 
ments, aS shown in the 
account and admitted as cor- 
rect by the appellant's 
Counsel 08,201 4 1 
(b) Rs. 25,000 advanced on 
January 10, 1921, with simple 
interest at 9 per cent. per 
annum from that date to March 
31, 1931 ...00,243 2 4 
Total 00,444 6 5 
Add costs of the suit in 
the lower Court .. 2,829 3 10 
Grand Total 91,273 10 3 
The lower Court should therefore have 
passed a preliminary decree for 


Rs. 91,273-10-3 and not Rs. 1,07,772-0-2. Add- 
ing to the sum found due on the above 
date, interest at 6 per cent. thereon as 
allowed by the lower Gourt, the total 
amount due on February 29, 1936, is ag 


follows : 
As due en March 3l, 

1931 ...91,273 10 3 
Interest at 6 per cent. from 

April 1, 1931 to Tebruary 29, 

1936 .. 26,918 2 11 








Total 1,18,191 13 2 

I would accordingly accept Civil Appeal 
No. 1201 of 1931 and in lieu of the preli- 
minary decree passed by the lower Court 
on March 31, 1931, pass a preliminary 
decree in terms of O. XXXIV, r. 4, de- 
claring that on February 29, 1936, the 
sum payable to the plaintiff on the 
mortgages in dispute is Rs. 1,18,191-13-2 
and ordering that if the defendants pay 
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to the plaintiff on or before May 31, 1936, the 
aforesaid amount with simple interest af 
6° per cent. per annum on Rs. 91,273 10-3, 
the mortgaged properties described in 
para.2 of the plaint shall stand redeem- 
ed and the plaintiff shall deliver all the 
relevant documents to the defendants; 
and in default of such pavment the plaintiff 
may apply to the Senior Subordinate Judge, 
Simla, for a final decree for the sale of 
the above-mentioned properties. In the 
event of the sale proceeds being insufficient 
for payment in full of the amount payable 
to the plaintiff as aforesaid, the plaintiff 
shall be at liberty to apply for recovery of 
the balance from the other property (but 
not the person) of Brij Ram Saran and also 
from the estate*of Pandit Ram Chandra 
deceased in the hands of Hans Raj de- 
fendant. As the defendant-appellant Brij 
Raj Saran has failed on most of the points 
raised on his behalf he shall pay three- 
fourths of the costs of this appeal (Civil 
Appeal No. 1201 of 1931) to the plaintiff- 
respondent. The final decree passed by the 
lower Court on June 12, 1933, must neces- 
sarily be set aside. I would accordingly 


accept Oivil Appeal No. 1831 and Civil 
Appeal No. 1594 of 1933, and leave 
the parties to bear their own costs of 
these appeals. 

Dalip Singh, J.—I agree. 

N. Order accordingly. 





NAGPUR HIGH COURT. 
Second Civil Appeal No. 262 of 1934 
August 13, 1936 
NIYOGI, J. 

Musammat MAINA -- APPELLINT 


Versus 
AHSAN HUSSAIN—ResponpDEnt 

Charge—Transfer of Property Act (IV of 1882), 
ss. 100, 52—-Charge for maintenance created by decree 
of Court—Enforceability against subsequent bona fide 
transferee of property~-S, 100, if applies to charge 
created by decree of Court—S. 52, applicability to suit 
for maintenance claiming charge. 

When a charge is created by a decree of Court on 
certain property that charge is enforceable even 
against a subsequent bona fide transferee of that pro- 
perty. This applies to charge for maintenance. 

[Case-lew discussed. ] 

Section 100, Transfer of Property Act, with its 
amendment in 1929 does not apply toa charge created 
by a decree of Court. 

Section 52 ofthe Transfer of Property Act, applies 
to suits for maintenance in which a charge is 
claimed on certain immovable properties specified in 
the plaint. Seetharamanujacharyuly v. Venkata- 
subbamma (7), relied on, 
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S C. A. from the appellate deeree of the 
Court of the Ist Additional District 
Judge, Nagpur, dated PFebraary 14, 
1934, in Civil Appeal No. 131 of 1933, 
confirming the decree of the Oourt of the 
9nd Sab-Judga, Second Class, Nagpnar, 
dated September 11, 1933, in Civil Suit 
No. 327 of 1932. 

Messrs. M. R. Babde and V.V. Kelkar, 
for the Appellant. 

Messrs. W. R Puranik and M. D. Khande- 
kar, for Respondent No. 1. 

Judgment.— This is an appeal by one 
of the defendants from the judgment and 
decree of the First Additional District Judge, 
Nagpur, confirming the original Court's 
decree passed in favour of respondent 
No. 1. 

The respondent No. 1 sued for a declara- 
tion that a decree which the appellant had 
obtained on September 11, 1928, against 
her husband (respondent No. 2: whereby 
the latter was ordered to pay her some 
maintenance allowance which was charged 
on certain property did not bind respond- 
ent No. 1. He further claimed a declara- 
tion thatthe appellant was not entitled to 
any maintenance. Respondent No. 2 was 
impleaded as a pro forma defendant. By 
the suit the respondent No. I wanted in 
reality to set aside th: maintenance decree 
which had been passed in the appellant’s 
favour against her husband and in any 
case he wished to be absolved from the 
liability which the decree imposed on the 
property that came to his hand in the fol- 
lowing circumstances. The appellant had 
instituted her suit (Civil Suit No. 196of 
1927) against her husband on October 21, 
1927, claiming a maintenance allowance 
and had obtained a decree on September 
141, 1928. That decree had ordered her 
husband to pay Rs. 8 per month from the 
institution of the suit and charged the 
maintenance on property specified in that 
decrec. Thereafter, on January 4, 1929, 
the appellant's husband (respondent No. 2) 
mortgaged the property in favour of the 
respondents who filed a suit on the mort- 
gage in 1931 and obtained a preliminary 
decree on August 28, 1931, which was 
made final on July 15, 1932. It is signi- 
ficant that before the final decree for 
foreclosure was passed the respondent 
No. 1 had on February 18, 1932, privately 
obtained possession of the property. On 
the strength of the decree obtained by 
him the respondent No. 1 claims the relief 
of declaration as stated above in respect 
of the maintenance decree which had been 
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passed in favour ofthe appellant anterior 
to his mortgage. The appellant who was 
defendant No. 1 contended that the res- 
pondent No.1 had fraudulently got the 
mortgage executed in his own favour with 
a view to defeat her rights under ber 
maintenance decree. Both the” Courts 
agreed in negativing this contention, and 
further held that the plainiff was a bona 
fide transferee for value, and as such, not 
bound by the charge which had been 
created by the decree passed in favour 
of the appellant. 

The learned Counsel for the appellant 
endeavoured to show thatthe Courts below 
ignored some material facts, conspicuous 
on the record, pointing to a collusion bet- 
ween respondent No. 2, appellant's husband, 
and respondent No. 1 with the view of 
robbing her of the fruits of her mainten- 
ance decree. I have no hesitation in 
assenting to the contention of the learned 
Counsel for the appellant regard being 
had to the facts which stand out on the 
record, but have been overlooked by the 
Yourts below. The execution of the mort- 
gage soon after the decree for mainten- 
ance, the prompt institution of the suit 
by the mortgagee to enfurce his mortgage, 
the delivery of possession of the property 
five months before the final decree for 
foreclosure, the deposit of Rs. 138 12 made 
by the plaintiff on August 5, 1931, to stay 
the progress of the execution proceedings 
for facilitating the delivery of possession 
to him, and ‘the vague statements made 
by the plaintiff in the witness-box amply 
justify a remand of this case to the lower 
Appellate Oourt for a fresh investigation 
of facts and decision, but that course is 
unnecessary in the view I take of the 
point of law arising in the case which 
will now be considered. 

The real question that arises for deci- 
gion upon this appeal is whether, when 
a charge is created by adecree of Court 
on certain property that charge is enforce- 
able against a subsequent bona fide 
transferee of that property. On this ques- 
tion there has been a current of decisions 
and all the High Courts in which this 
question arose are agreed in holding that 
a charge created by a decree binds the 
subsequent transferee even though he may 
be bona fide transferee for value. In 
Rulada Prosad Chatterjee v. Jageshar 
Koer (1), it was held that s. 39 of the 
Transfer of Property Act does not protect 
a transferee for consideration, when the 


(1) 27 0 194. 
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immovable property transferred has al- 
ready been declared by a decree of Court 
subject to a charge in favour of a Hindu 
widow for her maintenance. Section 39 
provides that where a third person has a 
right to receive meintenance from the 
proits of immovable property and such 
property is transferred, the right may be 
enforced against the transferee only if 
he has notice thereof and if the transfer 
is gratuitous, but not against a transferee 
for consideration and without notice of 
the right, nor against such property in 
his hands. It is obvious that this section 
cannot in terms apply to a case of a 
charge declared by a decree of Court. 
Mere right to receive maintenance does 
not by itself create any ° charge on the 
property which is liable for maintenance. 
A person having the right may have an 
equity in his favour to have the main- 
tenance chirge declared on the property 
but that cannot be regarded as a legal 
right unless the charge is actually created 
by an agreement or a decree. The section 
does not speak of any charge aad can- 
not therefore apply to a case of a decree 
creating a charge for maintenance. The 
view enunciated in Kulada Prosad Chatter- 
jee v. Jageshar Koer (1), was followed in 
Mahadeo Prasad v. Shiam Lal (2), Kallap- 
pa v. Balwant (3) and Maina v. Bachehi 
(4). In Mahadeo Prasadv. Shiam Lal (2) 
s. 40 also was held not to apply to cases 
of decree creating a charge. In Kallappa 
v. Balwant (3), the charge created by a 
decree on the property in possession of a 
judgment-debtor was supposed to reduce 
his fuil ownership toa limited ownership. 
In Fateh Ali v. Gobardhan Prasad (5), the 
entire case law on the subject was sur- 
veyed and the view taken in Kulada 
Prosad Chatterjee v. Jageshar Koer (1), was 
accepted as sound. Tne question again 
arose in the Oaleutta High Court recently 
in a case reported in Hemlata Debi v. 
Bhowani Charan Rosy (6) and their Lord- 
ships of the Calcutta High Court held 
that notwithstanding the amendment of 
s. 100 by thes amending Act of 1929 a 
charge created by a decree prevails against 
a transferee for value without notice. 


(2) 47 A90; 92 Ind. Oas. 318; 22 ALJ 887; L RSA 
719 Civ.; AI R 1925 All. 60. 

(3) 27 Bom. L R 334; 87 Ind. Cas. 951; A I R1925 
Bom. 343. 

6 28 A 655; 3 A LJ551;A W N 1906, 165. 

5) 5 Luck 172; 117 Ind. Cas.405; AI R 1929 Oudh 
316;6 O W N 493. 
a 39 O W N 725; 164 Ind. Cas. 921; 9 R OG 
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Mulla in his commentaries of the Transfer 
of Property Act questions the correctness 
of the view taken in all these decisions 
on the ground that they were passed on 
a misconception of the nature of the charge 
which was erroneously supposed to be an 
interest in the property and considered as 
reducing full ownership to limited owner- 
ship and further that they were supersed- 
ed by the express provisions ‘of s. 100, 
Transfer of Property Act. So far as this 
case is concerned, the amendment of s. 100 
does not strike atthe charge created in 
favour of the appellant by the decree 
which was passed in 1928. In my opinion 
s. 100 with its amendment in 1929 does 
not apply to a,charge created by a decree 
cf Court. The maintenance decree with 
which this case is concerned was one passed 
in invitum, not on consent. The charge 
cannot be said to have been created by 
act of the parties. Nor could the charge 
be strictly said to have been created by 
operation of law such as one arising under 
s. 55 (4).(b), 35 (6) (b) and 73 of the Trans- 
fer of Property Act. Assuming for the 
sake of argument that the charge created 
by a decree is one created by the opera- 
tion of law, the provisions in the second 
paragraph of s. 100 exclude the charge 
created by degrees from its operation. It 
Says: 

"Save as otherwise expressly provided by any 
law for the time being in force, no charge shall 
be enforced against any property in the hands of a 


person to whom such property has been transferred 
for consideration and without notice of ths charge.” 


Now a decree passed by a Court, if 
must be admitted, binds not only the 
‘parties to the suit but also their privies, 
that is, those who claim under the parties 
to the suit. The plaintiff in the present 
case claiming as he does under the ap- 
pellant’s husband cannot be heard to dis- 
pute the binding character of that decree 
as against him. Apart altogether from 
the consideration whether or not a charge 
amcunts to an interest in the property, the 
charge created by the decrees must bind 
a person who claims through the party 
against whom the decree has been passed. 
A person standing inthe position of the 
plaintiff falls within the exception contem- 
plated in para. 2 of s. 100, Transfer of 
Property Act. Moreover,it appears to me 
that even under s. 52 of the Transfer of 
Property Act the plaintiff would be bound 
by the maintendnce decree. The explana- 
tlon appended to s. 52 makes it clear that 
a suit is deemed to be pending until it 
is disposed of by „afinal decree and com- 
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plete satisfaction of such decree has been 
obtained, or has become unobtainable by 
reason of the expiration of any period of 
limitation prescribed for the execution 
thereof by any law for the time being 
in force. Now a maintenance decree which 
orders a jJudgment-debtor to make periodi- 
cal payment in future is in ils nature an 
executory decree. It remains valid and 
operative until the decree-holder dies. If 
so, the lis should be considered to be 
pending until the death cf the decree- 
holder. The transfer in favour of the 
plaintiff-respondent cannot therefore affect 
the rights of the appellant unless the 

Jourt’s sanction to the transfer was ob- 
tained. Thats. 52 of the Transfer of Pro- 
perty Act applies tothe fruits for mainien- 
ance in which a charge is claimed on 
ceriain immovable properties spevified in 
the plaint was laid down in Seetharama- 
nujacharyulu v. Venkalasubbamma (7) with 
which Lam in respectful agreement. It 
would be preposterous if the Civil Courts 
are hampered in the execution of the decrees 
passed by them by such alienations ag 
that in the present case, and the decree- 
holders are stultified by having to prove that 
the transferee from thejadgment-debtor had 
notice of the decree before he took the 
transfer. 

For the reasons stated above I have 
no hesitation in holding that the plaintiff- 
respondent was bound by the charge created 
by the decree, even on the assumption 
that he was a bona fide transferee for 
value. 

I allow the appeal and dismiss the plaint- 
iff’s suit with costs in all Courts. 

N Appeal allowed. 


(7) 54 M 132; 127 Ind Cas. 809; (1930) M W N 695; 
32 L W 416;59 M L J 485, AIR 1930 Mad. 824; Ind. 
Rul. (1930) Mad, 1019. 
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Criminal Revision Petition No. 1144 of 
1936 
November 3, 1936 
ABDUL RASHID, J. 

MANNA SINGH—Convict—Pxtirionge 
VETSuUS 
EMPEROR— Opposites Party 

Criminal trial—Sentence—Enhancement in revision 
—Principles—Conviction under s. 247, Penal Code 
(Act XLV of 1860)—Sentence reduced—~Sound rea~ 
sons given—Held, it would not be enhanced in reri- 
sion. 

Though it is competent to the High Court toen- 
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hance the sentence in revision, it will only do so 
for exceptional reasons. Where a sentence passe 
is substantial even though inadequate it will not 
be enhanced in revision, on the mere ground that the 
High Court as a Court of first instance would hare 
passeda heavier sentence. The High Court, in the 
exercise ofits revisional power, enhances a sentence 
only where the sentenceis so grossly inadequate as 
to amount to a miscarriage of justice. 

Where on appeal from a conviction under s. 247, 
Penal Code, and sentence of one year's rigorous im- 
prisonment, the Sessions Judge maintained the con- 
viction but reduced the sentence to a term of six 
months giving sound reasons for reducing it : 

Held, that there being sound reasons and the sen- 
tence not being grossly inadequate, the High Court 
would not enhance it in revision. Dharam Singh v, 
Emperor (1) and Khana v. Emperor (2), relied on. 


Cr. R. P.from an order of the Sessions 
Jucge, Jhang, dated August 4, 1936. 

Mr. Shiv Ram Sawhney, for the Peti- 
tioner. 

Mr, Des Raj Sawhney, for the Opposite 
Party. 


Order. - The petitioner Manna Singh 
was convicted under s. 217, Indian Penal 
Code, and sentenced to one year’s rigor- 
ous imprisonment by Mr. Amin-ud-Din 
on June 18, 1936. In addition to the 
sentence of imprisonment, he was ordered 
to pay a fine of Rs. 500. On appeal, the 
learned Sessions Judge maintained the con- 
viction and the sentence of fine but reduced 
the term of imprisonment from one year to 
six months. The petitioner has preferred 
a petition forrevision to this Court against 
his conviction and sentence, while a peti- 
tion for the enhancement of the sentence 
has been presented by the learned Govern- 
ment Advocate on behalf of the Local 
Government. Both of these petitions can 
conveniently be disposed of by one judg- 
ment. 

The facts of the case have been given in 
great detail in the judgment of the trial 
Court and that of the learned Sessions 
Judge and it is unnecessary to repeat 
them at length. Briefly stated, the case 
for the prosecution is that Manna Singh, 
petitioner, was the officer in charge of the 
Haram Gate Police Station in Multan 
since 1931. From 1931 up to May 8, 
1934, a gang of persons headed by one 
Hussain Bakhsh, was looting a large 
number of people by cheating. Hussain 
Bakhsh, who used to pose as a Nawab, 
had his headquarters in a house which 
was situated at a distance of about a mile 
from the Police Station. The petitioner in 
his capacity as Sub-Inspector of the 
Haram Gate Police Station was conniving 
at the activities of this {gang and was 
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shielding them from prosecution. The 
petitioner used to receive 10 per cent. of 
the money made by Hussain Bakhsh’s 
gang if noreport was made to the Police ; 
but if a report was lodged at the Police 
Station the share of the petitioner was 50 
per cent. of the amount extorted by the 
gang from their victim. Bhag Singh and 
Lalu, who were members of the gang of 
Hussain Bakhsh, have given evidence in 
this case with respect to the different 
incidents whereby a number of persons 
from all over the Province were robbed by 
this gang. 

On May 7, Suba Ram, complainant, 
(P. W. No. 2), came to Multan from village 
Mitru in order to make „purchase for his 
shop. He brought a sum of Rs. 2,080 
with him. He also brought his bahi as 
he had to consult two Lawyers, namely 
Mehta Asa Nand and Mehta Vir Bhan, 
regarding some cases thathe had institu- 
ted. He put up in the shop of Honda 
Ram, who is a Nanbai, and also provides 
sleeping accommodation. Goraya Ram had 
alsocome to Multan from Chak No. 96 to 
make purchases for his own shop. Ram 
Kishen and Motan Das, who were mem- 
bers of Hnssain Bakhshs gang, met 
Goraya Ram and Suba Ram at the shop 
of Honda Ram. On the morning of May 
8, Suba Ram was seen by Motan Das 
and Ram Kishen while he was counting 
his monev. At about 9 4. M Suba Ram 
went and consulted one of the Lawyers, 
and in his absence Ram Kishen and Motan 
Das told his son Tara Chand to ask his 
father to take him for a drive round the 
town in a tonga. It may be mentioned 
that Tara Chand, aged about 11 years 
had accompanied his father Suba Ram to 
Multan. At- about 11 a. m. Ram Kishen, 
Motan Das, Goraya Ram, Tara Chand and 
Suba Ram went out for a drive. After 
going round the town, the tonga was 
stopped in front of a house. Suba Ram 
was taken into a room which was beauti- 
fully furnished and had liquor and soda 
water bottles lying on a table. Ram 
Kishen gave Suba Ram a drink, while 
Motan Das came in with a box on his 
shoulder accompanied by aman who was 
addressed as Nawab Sahib. The Nawab 
Sahib opened the box and placed a num- 
ber of sovereigns, currency notes and 
silver coins in front of Tara Chand to play 
with. He also took out a pack of cards 
and asked Suba Ram to play cards with 
him. Suba Ram declined to play cards 
whereupon Motan Das forcibly snatched 
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is bahi from under his arm and handed 
it to the person who was addressed as 
awab Sahib. The Nawab put the bahi 
in a box and locked it. Sua Ram raised 
«an outery and three constables in uniform 
«entered the room. They asked him not to 
raise a hue and cry as they would help 
him to get his money back. Bhag Singa, 
P. W., then came in and posed as the 
orderly of the Superintendent of Police. 
Bhag Singh addressing the Nawab Sahib 
(Hussain Bakhsh) told him that the Super- 
intendent of Police would be dining with 
him that night. Hussain Bakhsh handed 
the bahi containing currency notes to the 
value of Ks. 2,080 to Bhag Singh and the 
whole party went to the house of Honda 
Ram. Atthe house of Honda Ram, Bhag 
Singh told Hussain Bakhsh that he was 
to go on duty at 4p. m. and handed the 
bahi containing the money to Hussain 
Bakhsh. Soon afterwards a Head Con- 
stable accompanied by three constables 
appeared and told Suba Ram that he had 
been gambling and had lost his money, 
and that no question of his being robbed 
therefore arose. Suba Ram was taken to 
the Polica Station and produced before 
Manna Singh, petitioner. After hearing 
his story the petitioner abused Suba Ram, 
and told him that he had lost his money 
in gambling. He, however, asked him to 
see him again at 8 a. m. the next morning. 
The next morning also tke petitioner 
refused to register any case against the 
persons who had robbed Suba Ram. Suba 
Ram thereupon consulted . Mehta Vir Bhan 
Pleader and presented an application to the 
Superintendent of Police, Multan. 

The story for the prosecution is support- 
ed by Bhag Singh and Lalu who belonged 
to the gang of Hussain Bakhsh. Their 
evidence standson the same footing as 
that of an approver and must be corro- 
borated in material particulars before a 
conviction can be based thereon. Io the 
present case, the statements of these two 
witnesses are corroborated by overwhelm- 
ing evidence. Suba Ram and hisson Tara 
Chand gave a detailed version of the 
incident alluded to above. Tney have 
both been subjected to a searching cross- 
examination, but nothing has been elicited 
from them which may throw any doubt 
on their testimony. Ganga Ram (P. W. 
No.7) is a completely disinterested witness. 
He does not even belong to the village of 
Suba Ram. His testimony proves the case 
for the prosecution beyond a shadow of 
doubt. The learned Counsel for the petitioner 
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contended that Suba Ram had really lost 
his money by gambling, and that he had 
fabricated the present case against the 
petitioner as the petitioner had refused to 
give him any relief by registering a case 
of robbery at his instance. There is, how- 
ever, not an iota of evidence to support the 
contention of the learned Counsel. Suba 
Ram throughout refused to play cards. 
No evidence has been produced in defence 
to show that Suba Ram was addicted to 
gambling or that he had at any time come 
to Multan for that purpose before. 

The learned Counsel drew my attention 
to a number of discrepancies in the prose- 
cution evidence and urged that these 
discrepancies showed thatthe prosecution 
story was false and that Suba Ram had 
really lost his money while gambling. Tae 
discrepancies relied upon by the learned 
Counsel for the petitioner all relate to 
comparatively unimportant matters and 
do not in any case affect ths essential 
features of the case. I have also been 
taken through the evidence of the defence 
witnesses Khuda Bakhsh and Basant 
Singh. In my opinion this evidence does 
not help the case of the petitioner at all. 
I am therefore of the opinion that the 
petitioner has been rightly convicted of an 
offence under s. 217, Indian Penal Code. 
Coming to the petition for the enhancement 
of the sentence, it must be remembered 
that the maximum punishment permissible 
under s. 217, Indian Penal Code, is two 
years’ rigorous’ imprisonment and fine. The 
petitioner was sentenced to one year's 
rigorous imprisonment and a fine of Rs. 560 
by the trial Court. This sentence was 
ordered to run concurrently with the sen- 
tence imposed on him in another case. The 
learned Sessions Judge has reduced the 
term of imprisonment to six months. The 
principles which are invariably observed 
by this Court in enhancing sentences are 
well recognized. It was held by a Divi- 
sion Bench of this Courtin Dharam Singh 
v. Emperor, 108 Ind. Cas. 162 (1), that 
though it is competent to the High Court 
to enhance the sentence in revision, it 
will only do so for exceptional reasons. 
Where a sentence passed is substantiat 
even though inadequate, it will not be 
enhanced in revision. It was laid down 
in Khana v. Emperor, 107 Ind. Cas. 759 
(2), that the mere fact that the High 


(1) ,108 Ind, Cas.,162; AIR 1926 Lah. 507; 29 Gr, 
L J 343;9 A 1Cr. R567. 
of” 107 Ind, Cas, 759; 29 Or. L J 276; 9 AI Cr. R 
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Court as a Court of first inslance would 
have passed a heavier sentence is not by 
itself a sufficient ground for enhancing 
a sentence in revision especially when the 
sentence passed by the lower Court is 
a substantial one. As mentioned above 
the maximum sentence permissible under 
8.217, Indian Penal Code, is two years’ 
rigorous imprisonment. In these circum- 
stances, it cannot be held that a sentence 
of six months’ rigorous imprisonment under 
s. 217 is not a substantial sentence. This 
Court in the exercise of ils  revisional 
power, enhances a sentence only where 
the sentence is so grossly inadequate as to 
amount to a miscarriage of justice. This 
circumstance cannot be said to be present 
in the present case. The learned Sessions 
Judge hasdealt with the question of sen- 
tence in detail and has given sound reasons 
for reducing the sentence to six months’ 
rigorous imprisonment. 

For the reasons given above, I dismiss 
the petition preferred by Manna Singh 
petitioner, against his conviction and sen- 
tence. I also dismiss the petition presented 
on behalf of the Grown for the enhance- 
ment of the sentence. 

N. Petitions dismissed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 20 of 1936 
Otcober 23, 1936 
VENKATASUBBA RAO AND VENKATARAMANA 
RAO, JJ. 

KOTI VISVANATHAN—APPELLANT 
versus 
PANDIRI SATYANANDAM AND OTHERS 


— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O0. XXXII, 
rr. 5, 9—Transfer of interest involved in suit— 
Transferor, if can be allowed to sue in forma 
pauperis—Contract Act (IX of 1872), s. 23—Cham- 


perty—Agreement being champertous, if by itself. 


enough to render it void. 

The principle underlying O. XXXII, r.5, Civil 
Procedure Uode, isthat a person ought not to be 
allowed to sue in forma pauperis, after transferring 
to a third party his interest in the property involv- 
ed inths suit, no matter for what reason the trans- 
fer has been made andthe question wuuld be, whe- 
ther at the date of the institution of the suit, thee 
was a subsisting agreement falling within the pro- 
vision. The only question is whether there is an agree- 
ment or not referring to the subject-matter of the 
proposed suit and there isno warrant for assuming 
that the agreement should be one made with refer- 
ente to or in view of the intended suit. Hanifa- 
Bai v. Haji Siddick (1), relied on, Bat Chandaba 
y, Kuver Sahih Bapu Sahib (2), Mansa Puri v, 
Harbhagat Puri i8) and Abdul Jabbar v. Sanu Bibi 
(4), dissented from, 
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An agreement being champertoas is. not of itself 


sufficient to ender it void, but it must be shown, in 
addition, to be ecntrary to public policy. — 


L. P. A. against an order of Mr. 
Justice Burn, dated February 3, 1936, and 
made, in ©. M. P. No. 4695 of 1934, peti- 
tion presented to the High Court for leave 
to appeal in forma pauperis against the 
decree of the Court of the Subordinate 
coe of Rajahmundry in O. S. No. 62 of 


Mr. M.S. Ramachandra Rao, for the Ap- 
pellant. 

Mr. G. Lakshmanna, for the Respond- 
ent. 5 


Venkatasubba Rao, J.—This is a 
Letters Patent Appeal ffom the order 
of Burn, J. refusing leave to the 
appellant to file his appeal in furma 
pauperis. The facts, so far as they 
are relevant. may be shortly stated. 
The suit related to certain logs of timber, 
which the plaintiff claimed by virtue of 
an agreement with the first set of defend- 
ants. The oth defendant was the rival 
claimant who alleged that the logs belonged 
to him had been transferred to the 6th 
defendant. The lower Court negatived the 
claim of the 5th and 6th defendants and 
decreed the plaintiff's suit. The applicant 
before Burn, J. was the 5th defendant, 
who applied for leave to file the appeal 
in form pauperis. Pending the action, the 
logs were sold and the sale proceeds were 
brought into Court and the 5th defendant, 
reciting that some monies were due from 
him to the 6th, transferred to him such 
interest as he possessed in the proceeds. 
The point to note is, that the transfer was 
not made with reference to any intended 
appeal, having’ been effected, as stated 
above, even before the judgment was 
delivered by the Court below. 

The provision of law which governs the 
question is O. XXXIII, r. 5, Civil Precedure 
Vode (the provisions of XXXI; being 
applicable by virtue of O. XLIV, r. 1 to 


appeals also) which runs thus: 

“The Court shall reject an application for per- 
Mission to sue as a pauper. 

(e) Where he has entered into any agreement with 
reference to the subject-matter of the proposed suit 
under which any other person has obtained an 
interest in such subject-matter.” 


Ít is contended for the appellant that 
the agreement referred to here must be 
of a champertous character, the idea being 
that the provision is aimed against bargains 
tending to promote litigation, suit bargains 
being immoral ina legal sense. First, it 
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must be pointed out that the English Law 
in regard to champerty and maintenance 
does not apply in India, for, it has been 
laid down that an agreement being cham- 
pertous is not of itself sufficient to render 
it void, but must be shown, in addition 
to be contrary to public policy. Further, 
it is to prevent payment of court-fee being 
evaded, that this provision has been 
enacted, and it matters little, therefore, 
with what purpose the agreement has been 
entered into; whether it is an honest or 
bona fide one or of an improper character, 
seems an irrelevant factor, quite outside 
the scope of the enquiry. There is no 
need to read into the section that sug- 
gested limitation, which does not find a 
place there. The principle undeilying the 
provision ig that a person ough not to 
be allowed to sue in forma pauperis after 
transferring to a third party his interest 
in the property involved in the suit, no 
matter for what reason the transfer has 
been made. Jn other words, as was observ- 
ed in Hanifo Bai v. Haji Siddick (1), 
where, however, this point was not raised 
or considered), the question would be, whe- 
ther at the date of the institution of the 
suit, there was a subsistinS agreement 
falling within the provision. In one case 
in Bombay, onein Allahabad and one in 
Calcutta, a different view has been taken 
without much discussion, Bai Chandaba 
v. Kuver Sahib Bapu Sahib (2), Mansa 
Puri v. Harbhagat Pura 37 Ind. Cas. 172 
(3), Abdul Jabbar v. Sanu Bibi (4), but 
with great respect we are unable to agree 
with these decisicns. 

It is next contended that the agreement 
here does not offend against the provision, 
as ib was not made in view of the intend- 
ed appeal. The argument is, that from 
the useof the word “proposed” it should 
be inferred, that what the section refers 
to, is an agreement the party enters into 
having the suitin contemplation. Tnat does 
not appear to be the natural meaning of 
the words. Is there an agreement or not 
referring tothe subject-matter of lhe pro- 
posed suit ?—that is the only question, and 
there is no warrant for assuming that the 
agreement should be one made with reference 
to or in view of the intended suit. Rule 9 
which relates to the dispaupering of the 
plaintif, throws some light on the ques- 


tion. Under that rule, for a plaintiff being 
(1) 30 M547, 
(2)18 B 464. 
(3) 37 Ind. Oas. 172. 
(4) AIR 1934 Oal. 740; 152 Ind, Cas. 514; 38 C W 
N 1069; 7 RO 281, 
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dispaupered, all that need be shown is; 
that he has entered into an agreement of 
the cnsaracter described with reference to 
the subject matier of the suit, and it is 
noticeable that the word “proposed” does 
not occur there. It is difficult to believe 
that r. 5 embodies a different principle 
from r. 9, the object of both the rules 
being to produce the same result. In the 
Allahabad case mentioned above (Mansa 
Puri v. Harbhagat Puri 37 Ind. Cas. 172) 
(3,, the learned Judges adopted the con- 
struction of the word “proposed” now con- 
tended for; they seem to have arrived at 
the result by holding that if the agree- 
ment was to be champertous, it. would 
necessarily be with reference to the suit 
in contemplation; As already stated, we 
are unable to agree with this view. 
-Leave to appealin forma pauperis has, 
therefore, been rightly refused. 

The question then remains, whether the 
learned Judge's order refusing to give the 
appellant time to pay the requisite court- 
fee, can be upheld. That the Court has 
power under s. 149, Civil Procedure Code, 
to grant such time, cannot be disputed. 
We have carefully gone through the facts 
and it has not been shown that there was 
want of bona fides on the part of the appel- 
lant nor can it be suggested that the party 
who ought to have filed the appeal was 
the 6th defendant, the transferee, and not 
the 5th. The parties might reasonably 
have thoughts that the findings against the 
bth defendant could not be successfully 
attacked in appeal, but that so far as the 
5th defendant was concerned, the point he 
could urge was altogether different. We are, 
therefore, of the opinion that the appel- 
lant ought to have been given time for 
payment of the court-fee; four days’ time is 
accordingly granted from this date. 

Mr. Lakshmanna for the respondent 
suggests that our order may work nardship 
upon him unless one of two courses 15 
adopted, either the 6th defendant should 
be brought on the record as appellant, or 
the respondent should be allowed to apply 
for security for costs. Mr. 8. Ramachandra 
Rao for the appellant believes that the 6th 
defendant may be willing to come on the 
record as an appellant. If such an applica- 
tion is made, it will be allowed; if not 
Mr. Lakshmana will be at liberty to apply 
for security for costs. When applications 
are made in this behalf, they shall be 
posted before this Bench. 

We direct the appellant to pay Rs. 103 
(the costs awarded by the order under 
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appeal) to Mr. Lakshmanna in one month 
from this date. If default is made, it will 
be treated as equivalent to failure to 
comply with an order for security for costs 
and the respondent will be at liberty to 
take appropriate steps. 

We make no order as to costs in this 
appeal. 


A.-N. Order accordingly. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 283 of 1936 
June 1, 1936 
Aqua HAIDAR, J. 

Musammat GHULAM AISHAN BIBI AND 
OTHERS-—P LAINTIF¥S —APPELLANTS 

VETSUS ' 
MOHAMMAD SHARIF AND OTS ERS—- 
DEFENDANTS — RESPONDENTS 

Limitation Act (IX of 1905, s. 5—Rules of Court 
—Time spent in obtaining copy of trial Court's 
judgment, if can be excluded—Delay of three or 
four days in making deposit, held, not amounting to 
negligence—Method of demanding copying fees in 
driblets, condemned. 

Where under therules of the Court an appeal 
would not be deemed to have been properly pre- 
sented if the copy of the judgment of the first Court 
does not accompany the copies of the judgment and 
decree of the lower Appellate Court, the appellant 
can claim the benefit of the provisions of 8, 5, 
Limitation Act, and ask the Court for excluding 
from the period of limitation the time spent in 
obtaining the copy of the trial Court’s judgment. 
George Gowshala v. Balak Ram (1) and Banka Lal 
y. Bhola Nath (2), referred to, 

Held, that delay of three orfour days in making 
the deposit after the demand has been formally made 
can be treated as a result of negligence or careless- 
ness. Kishore Chand v Bahadur (3), relied on. 

The method adopted by the Oopying Department 
jn demanding the copying dues in driblets is very 
unbusinesslike and inconvenient. es 

S. ©. A. from a decree of the District 
Judge, Multan, dated November 15, 1935. 

Mr. Labh Singh, for the Appellants. 

Mr. L. M. Datta, for the Respondents, 

Judgment.—According to tke office re- 
port this appeal was filed seven days be- 
yond time. The appeal itself was against 
the order ofsthe District Judge, holding that 
the appeal before him was also barred by 
time. I take up the appeal preferred to 
this Court first. The judgment of the lower 
Appellate Court was delivered on Novem- 
per 15,1935. The plaintiff who had been 
unsuccessful applied for a copy of the 
judgment of the trial Court on February 4, 
1936. This copy is necessary under the 
rules of this Court because in a second ap- 
peal it is essential that the copy of the judg- 
ment of the trial Court should be filed along 
with the copies of the judgment and decree 
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of the lower Appellate Court. On February 
5, 1935, tke plaintiff applied for copies of the 
judgment and decree of the lower Appel 
late Court, On February 8, 1936, c»pies of 
the judgment and decree of the lower Ap- 
pellate Court were ready. On February 15, 
1936, a copy of the judgment of the trial 
Court was ready. The appeal was filed on 
February 24, 1936. The question arises 
whether the appeal to this Court was within 
limitation. 

As already mentioned, under the rules of 
the Court an appeal would not be deemed to 
have been properly presented if the copy of 
the judgment of the first Court does nct 
accompany the copies of the judgment and 
decree of the lower Appellate Court. It is 
perfectly true that s. 12,*Limitation Act, 
does not make any mention of the judgment 
of the trial Court in second appeal and the 
time, which is excluded for the purpose of 
computing the period of Jimitation, is that 
which is taken up in the preparation of the 
copy of the judgment and decree appealed 
against; but having regard to the rules 
framed by this Court, the appellant can 
claim the benefit of the provisions offs. 5, 
Limitation Act, and ask the Court for 
excluding from the period of limitation: 
the time spent in obtaining the copy of the 
trial Court’s judgment. Itmay be mention- 
ed here that the application for copy of the 
trial Court’s judgment was made on Febru- 
ary 4, 1936, that is to say, a day before the 
application for copies of the judgment 
and decree of the lower Appellate Court 
was made, In this connection George Gow- 
shala v. Balak Ram (1),and Banke Lal v. 
Bhola Nath (2), may be noted. In those 
cases the appellant was allowed the benfit 
of 5, Limitation Act, and the period spent in 
obtaining copy of the judgment of the trial 
Court was excluded. Iltis admitted that, if 
the period between February 4, t. e., the 
day on which the application for copy of 
the judgment of the trial Court was made, 
and February 15, 1936, 1. e. the day on 
which the copy of the first Court’s judg- 
ment was ready is excluded. the appeal is 
within time. I would, therefore, under the 
circumstances of the case extend the period 
of limitation under s. 5, Limitation Act, by 


- excluding the period spent in obtaining the 


copy of the judgment of the trial Court. 
The next question is whether the appeal 
before the lower Appellate Court was time- 
barred. 


(1) A IR 1927 Lah. 717; 103 Ind, Oas. 498. 
-(2) A I R 1928 All.416; 115 Ind. Oas. 8-0; 


Ind. 
Rul, (1929) All. 480, ' 
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The judgment of the trial Court was 
delivered on May 8, 1935, dismissing the 
plaintiff's suit. On May 30, 1935, the plain- 
tiff applied for copies of the judgment and 


decree depositing a sum of Rs: t-s-0 along 


with his application. The copying depart- 
meat retained that application and on June 
4, 1935, demanded a sum of Rs. 15-5-0. This 
sum was paidon June 8, 1935. On June 
1d, 1935, the copying department made a 
further demand forthe payment of Rs. 2-10-0 
from the plaintiff-applicant. ‘his sum was 
paid on June 17, lv35. The copies were 
ready on June 19, 1935, and were delivered 
to the plaintiff applicant on the same 
day. The appeal was filed on June 21, 1935. 
_ The learned District Judge has remarked 
in his judgment that the period between 
May 30, 1335 and June 8, 1935, cannot be 
condoned as the appellant should have 
paid along with his application for copies 
the probable value of preparing copies or 
Rs. 5. ‘The learned Judge has also ob- 
served that the probable value of the copies, 
as calculated by the copying department, 
was Rs. 15 5-0. This figure might have been 
arrived at by the copying department after 
making use of their expert knowledge, but 
it cannot be said that thé figure of 
Rs. 15-5-U could have been computed by 
an ordinary litigant when applying for 
copies and should have been paid by nim. 
The observation of the learned District 
Judge regarding the deposit uf Ks. 5 does 
uot seem to bə appropriate, because this 
applies only to the case waen an applica- 
tion for copies is made through the post. 
From the dates given above it would appeal 
that the fact that between May 30, 1935 
and June 4, 1935, the copying department 
kept the application without taking any ac- 
tion, cannot be ignored. 

We have also to consider that the method 
adopted by the copying department in 
demanding the copying dues ın driblets 
Was Very unbusinesslike and inconvenient. 
Ordinary litigants, wno are generally poor 
Villagers, do not carry about subssantial 
sums of money like Rs. 15-50 in their 
pockets, and [donot think that the de- 
lay of three or four days in making the 
deposit after the demand uas been formally 
made can be treated as a result of negli- 
gence or carelessness. Having regaid to 
r. 3 formulated in tne recent Kuli Bench 
decision in Kishore Chana v. Buhadur (3); 
the decision of the lower Appellate Court 
seems to be incorrect. I tuerefore allow 


(3) 38 PL R 493; 166 Ind. Cas. 467; 17 Lah. 429; 
DR L 379; ATR 1936 Lal, 771 (F B), i ' 
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the appeal and, setting aside the judgment 
of the lower Appellate Court, remand the 
case to that Court for decision on the merits. 
The appellant shall be entitled to have a 
refund of the court-fee paid on the memo- 
randum of appeal. Costs here and herein- 
after shall abide the event. 


N. Appeal allowed, 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction Suit 
No. 1164 0f 1934 
March 50, 1936 
AMEER ALI, J. 

KHITENDRA NATH ROY CHOWDHARY 
—PLAINTIFE | 


versus 

MADANES WAR CHATTERJEE— 

DEFENDANT 
Contract Act (IX of 1872), 3. 30 —Suit by princi- 
pal agıinst agent or trustee in receipt of prize 
money in lottery on behalf of principal~—Whether 
barred—Prize money already recetved—Defendint 
not in receipt of it due to injunction—Suit for 
prize money received by defendant in trust for 
plaintiff —Maintainabilrty of. 

The defendant purchased a lottery ticket through 
one A andona draw of the lottery obtained a 
prize. A cliimed no interest in the prize money 
and was prepared to make it over to the defendant 
but plaintif brought a suit for the prize money 
and for an injunction rostraining A from paying 
it to the defendant alleging thus he had asked de- 
fendant to purchase a ticket for himsalf aad was, 
therefore, entitled to the money: 

Heid, that the sait, notwithstanding its object be 
to recover winnings on wager, being against an 
agent or trustee or a pereon in the position of an 
agent or trustee in receipt of such winnings, was 
not barred by s 30, Contract Act, and that the suit 
was not one on a contract of wager as the prize 
money was already paid to A ; 

Heid, also that the defendant should be 
deemed to have received the winnings as it was 
merely by the interveation of the Court that money 
had not actually been received by him; and that 
if there was aright to sue the defendant on recsipt 
of the money, there was alsoa rightto ask for a 
declaration and prevent the defendant from actually 
hanuliog the money. Dorabji Jamshetyt Tata v, 
Edward E. Lance (A), distinguished, 

|Uase-law discussed. | 


Judgment.—This suit relates to a ticket 
taken ın vnes sweepstake orgaulzed by the 
Royal Caicutta Turf Cluo Deroy for tne 
year 193i. Ine unuisputed facts are as 
jollows: Tne uefensaut Ma saveswar Cuat- 
ierjee, why was al all material umes a clerk 
in the cash department of ine Imperial 
Bank, applied for a ticket on May 23, 1934, 
through nis superior, the accountant of tne 
Bank, Mr. Wright, giving as nom-de-plume 
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“Avnapurna”, On June 5, 1934, a Tuesday, 
the draw was antounc:d, ani Ticket 
No. 08090, the ticket whica Mr. Wright 
Obtalaed for Madaneswar Ohatterjae, drew 
a horse called Boudsman, a non-starter. 
On June 9, 1934, Khitendra Nath Roy 
Chowdhury, the plaintiff, claimed that the 
ticket had been obtained for him, and that 
Rs. 10 had been paid to Madaneswar 
Chatterjee by his father for the purpose of 
applying fora ticket through Mr. Wright. 
Ono June 15, 1934, Mr. Wright stated in 
correspondence that he claimed no interest 
in the ticket or the prize, the ticket having 
been obtained by him for Madaneswar 
Chatterjee. By June 22, 1934, Mr. Wright 
had received the prize money amounting to 
Rs. 4,435 8-0. He stated his intention of 
making this over to Madaneswar Chatterjee, 
but withheld it at the request of the 
Plaintiff until an injunction was obtained. 
I have not the order before me but an 
Injunction was granted by this Court. Mr. 
Wright has left India and the money now 
remains with the accountant of the Imperial 
Bank for the time being, Mr. Wright claim- 
ing no interest therein. 

There are two utterly divergent stories as 
to what happened. These in outline are as 
tollows:—According to the plaintiff, the 
plaintiff's father, an old but active and very 
intelligent man, saw the defendant on 
May 23, 1934. He did not know the defend- 
ant before, but ascertained that he was the 
uncle of another clerk who had previously 
obtained a ticket for the plaintiff. The 
plaintiff's father says that he handed the 
defendant Rs. 10 to obtain a ticket through 
Mr. Wright giving tre nom-de-plume 
“Annapurna”, that the defendant promised 
to do so and asked him to call on the 
following Thursday. That was May 31l. 
The plaintiff's father did not find him in 
the bank on the 3lst as the defendant was 
away on leave in connection with his 
daughter's marriage. On Saturday, June 2, 
according to the plaintif, a gumastha 
called Durgapada Bhattacharjee was sent 
to the defendant at Utterpara with a letter 
asking for the ticket and a certificate. 
The letter ag tendered before me (Ex. H) 
contains writing purporting to be that of 
the defendant, which, if genuine, is fatal 
to the defendant's case. According to 
Durgapada this writing was made in his 
presence. June 4 was a holiday. On June 5, 
16 is common ground that the plaintiff's 
father and the defendant met in the 
bank, but the respective stories are very 
different, 
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The defendant says that having received 
his ticket frcm Mr. Wright and having been 
told th:t it had drawn a horse, on his way 
to some obscure portion of the bank he met 
the plaintiffs father, announced to him that 
his ticket had won a horse, that it would 
all be found in the “Statesman” together 
with the nom de-plume, 2nd he also suggests 
that he told the plaintis’s father that if 
he had only sent the money he mightalso 
have drawn a horse. This refers to what 
the defendant says happened at his first 
interview with tha plaintiti’s father, indeed 
the only otber interview. The defendant 
says that the plaintiff's father, Joy Chunder 
Babu, c3me on May 24, that he had no 
money with him, and that he said tbat he 
would send his gomasthaewith the money 
the next day, and that the gomastha never 
came. He says further that on June 5, 
1931, the plaintifi’s father asked him 
whether his gomasthe had not brought him 
the money and certain other questions. 
Those are briefly the divergent stories. 
The onus is undoubtedly on the plaintiff. 
He did not get a receipt for the Rs. 10, and 
this is perhaps the strongest point in favour 
of the defendant. Mr. Chatterjee relies 
also upon certain improbabilities, namely, 
the mention of Thursday when the defend- 
ant must have known that he would not 
attend the bank thatday and the fact that 
Durgapada at Utterpsra did not insist upon 
the certificate being signed. He relies also 
on the fact thit no evidence has been pro- 
duced in the way of books as to the payment 
of Rs. 10. 

As regards the letter of June 2, the 
defendant suggests that the language is 
suspicious and indicates manufacture for 
the purposes of this case. He comments 
on the improbability of the statemsnt as to 
the whereabouts of the ticket. With 
regard to this letter, Mr. Chatterjee relies 
upon expert evidence. I hive no doubt 
that the expert called is a conscientious 
and painstaking man, but I think the task 
which he undertook, especia'ly with his 
knowledge or absence of knowledge of 
Bengali as a writing, was too ambitious. 
The writings look different. But the point 
is that the expert was only able to compare 
with the disputed document a writing made 
in the Attorney's Office forthe purpose of 
the case, and is, I have no doubt, a writing 
made after considerable practics. The 
expert has pointed out that the genuine 
writing or writing in the Attorney's Office 
is far more shaky. This I think might well 
ke accounted for either by the fact of 
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Dmi ness or by the fact of intentional change. 
Sut the expert has also pointed out certain 
jan; Ferences of caligraphy, the importance of 
which I am unfortunately not in a position 

o judge. Ican of course understand the 
lifference made by the omission of the 
lashes at the end of the line. But the 
lifference between the rounded curve and 
«what I may call the straight curve of one 
letter and the difference between “thhan” 
and “an,” although shown to me are rather 
difficult for me to appreciate. It appears 
pao me, however, that both these are differ- 

“ences which it would not be difficult to 
In my opinion, having regard to 
the materials before the expert, it would 
would be totally unsafe to rely in this 
case upon expert evidence. I think it 
certainly would be a reckless piece of 
forgery on the part of a man who bad never 
seen any of the defendants wriling. I 
hold the pencil-writing to be that ofthe 
defendant. 

As regards the witnesses, those on the 
part of the plaintiff were undoubtedly good. 
The‘ plaintiff and his father both come of 
a respectable class and it is difficult to 
conceive of their having been parties toa 
deliberate fraud upon a fortunate or an 
unfortunate man, and I myself thought 
that the gomastha was also speaking the 
truth. The suggestion is, and I think the 
only possible suggestion, that the old 
father sent the gomastha with Rs. 10, that 
the gomastha stole it and deceived his 
master, and the plaintiff's father being 
incensed with the defendant supported his 
son's case with false evidence and with a 
forged document. I am not prepared to 
believe that. I do not believe that the 
gomastha’s story is false, and in substance | 
think the affair took place more or less as 
described by the plaintiff's father. With 
regard to the defendant, there is in his 
favour the undoubted fact that he only took 
one ticket and that he wasin the habit of 
taking tickets on his own account. I do not 
rely upon his demeanour. He is suffering 
from illness, I was not, however, impressed 
by his manner of giving evidence, e. g., his 
particularity as to detail. His story as to 
what happened on June 5, strikes me as the 
more improbable. 

I think what happened was that the 
defendant who happened to have certain 
heavy demands upon his purse felt that he 
was morally entitled to a proportion of the 
win, that he pressed the plaintiff's father, 
but he found him obdurate, and that he, 
therefore, made up his mind to exercise 
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pressure by retaining the ticket until he 
got a definite promise of payment. Then 
came the injunction, He went toa Pleader 
and finally found himself in a position, from 
which he could not withdraw, and the 
defendant in a High Court suit. 

With regard to the pleadings and the 
issues, I shail have to say something. The 
point of fact is obvious and I have decided 
it. There is, however, a point of law. At 
the very outset, I asked Mr. P. N. Chatterjee 
for the defendant whether he wished to 
take the point of “wager” and, if I recollect 
rightly, at that time he did not. Later, he 
thought better of it and ut that stage Mr. N. 
C. Chatterjee for the plaintiff objected on 
the ground that it was not pleaded. I did 
not insist upon a formal amendment of the 
written statement. I asked Mr. Chatterjee 
in connection with this point of law to 
press Counsel for the plaintiff to formulate 
his case with greater legal precision, because 
I did antic:pate difficulty. Mr. N. CG. 
Chatterjee, however, was satisfied to leave 
matters as they were. I remember asking 
Mr. P. N. Chatterjee for the defendant to 
press Counsel for the plaintif to state 
whether his case was founded upon con- 
structive trust or upon agency and so forth. 
I think now that it would have been better 
if I had insisted upon the defendant amend- 
ing, and allowed the plaintiff to amend. 
On the other hand, I think that the m stter is 
capable of being worked out on the plead- 
ings as they stand. Ths relief claimed is a 
dsclaration that the plaintiff is the owner of 
the Royal Calcutta Turf Club Darby 
Sweep Ticket No. 03090 of 1934, and 
secondly, that the plaintif is entitled to the 
prize money thereof; also equitable relief by 
injunction. | 

The plaint is similar in language to that 
in Dorabji Jamshety. Tata v. Hiward F. 
Lance (1). 1t is, however, less appropriate to 
the facts. The plaintiff in the Bumbay case 
was seeking to obtain a particular ticket. 
In thiscase, as I think, legally speaking, 
the ticket is an un'mportant matter. Ib 
cannot, as it seemsto me, be regarded as 
a document of title of any kind. The 
action, however, in this case, on the 
facts which are sət out in the plaint, 
can be based upon o’her considerations 
—cousiderations of agency or trust, or 
money had, and received, Tnit briags 
me tothe nature of the transaciion. Tnis 
sweepstake isa “lottery” or “scheme for 
distributing prizes by lot or chance”. It 


<l) 42 B 676; 41 Ind. Oas. 869; AI R 1917 Bomj 
138; 19 Bom, L R 697, 
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appears to me to involve a wager or series 
of wagers between tue contributors: see 
Hals., Vol. 15, p. 606. So I Lave assumed 
in this case tnat there is a contract of 
wager between A, A., A., the Turf Club 
or its members, and B, Mr. Wright. 

For the purpose of deciding this case it 
is not necessary to determine whether pri- 
vity of contract was established between 
A, 4, 4 and Cor D, through B. But in 
point of fact, from the circumstance that 
tickets have to be taken “through” mem- 
bers, I assume that the sweepstake is ccu- 
fined to members of the Turf Club, i. e. 
that the only parties to the contract, valid 
or otherwise, are the members who apply 
for the tickets. In practice the circle is 
very much wider, because these members 
take tickets “for” cutsiders. In this cage 
B, Mr. Wright, took a ticket for C, his em- 
ployee Madaneswar Chatterjee. Madanes- 
war handed him Rs. 10, and the ticket was 
“for’’ Madaneswar. Tbe process extends 
further. In this case Madaneswar received 
the money fromthe plaintiff D. In this 
case, on the ticket taken by Mr. Wright 
with the money so received, Mr. Wright 
drew the prize of Ks. 5,400. I assume that 
Mr. Wright, and Mr. Wright only, could 
draw that prize. I assume that the “num- 
ber’ is given tothe member, and that the 
mere fact that the member hands on the 
ticket to somehody else is a matter between 
the member and that somebody else. There 
is. no assignment of any chose in action. 

Mr. Wright received the money and was 
about to hand over the money tu Madanes- 
war when this suit was filed and the in- 
junction sought. In my View (this antici- 
pates a point made by Mr. Chatterji) pro- 
vided tLere is a substantive right to the 
money on the part of the plaintiff, I consi- 
der that the plaintif is entitled to come to 
this Court and ask for a declaration and 
the injunction. [i there is a legal right to 
this money, if Madaneswar receives it, I 
consider: that tLe plaintiff under appropri- 
ate circumstances can ask for specitic relief 
in order to keep the money frcnı Madanes- 
war's actual hands. ‘the whole questicn 
depends upon whether there is such a sub- 
stantive right. 

With regard to the law, Mr. Chatterji 
was at first disposed to ,rely upon the dis- 
senting judgments of Fletcher Mculton, 
L. J). mn Hyams v Stuart King (2), and upon 
the judgment of the Chief Justice of 
Bombay in Dorabji Jamshetyi Tata v. Ed- 


(2) (1808) 2 K B 696; 77L JKB 794; 9L T 
424; 24T L R675; 52 SJ 551. 
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ward T. Lance (1). The case in Dorabji 
Jamshetji Tata v. Edwvrd. F. Lance (1); 
was ditrerent upon the facts. TLere the 
plaintiff wanted a particular ticket with a 
particular number, and had arranged to 
get this ticket with the officers of the 
Western India Turf Club. The Turf Club 
issued the ticket with this number fo an- 
other person. ‘I'he plaintif sued for a dec- 
laration of title to this particular ticket and 
for injunction restraining the defendants, 
the Turf Club, from issuing the ticket to 
anybody else. In point of fact, therefore, 
it was asuit for specific performance of 
a particular wagering contract or of a 
contract to enter into a particular wager- 
ing contract. The actual ticket was of im- 
portance in that case. Im point of fact 
the learned Chief Justice based his deci- 
sion upon the ground that the plaintiff 
was in substance seeking to enforce a 
wagering contract. In this case it seems 
to: me that legally the ticket is of no im- 
portance. Mr. Chatterji, in the beginning 
was dispcsed to argue that this case came 
directly under s. 30, Contract Act, in.two 
ways; firstly that it was actually a suit in 
respect of a contract of wager, and secondly, 
that it was asuit brought to ‘ recover some- 
thing alleged to be won on wager.” < 

As regards the tirst point, clearly 16 18 
not asuit on the contract of wager. The 
prize has been delivered by A, A, A toB. 
he second point is more difficult, and 
were the matter of construction open to 
me, [should have held that this suit is to 
recover something alleged to be won on 
wager. lt has, however, long been held 
that the bar to the suit incl. 2, is confined 
to suits brought upon the contract of 
wager. That isthe decision of the Courts 
in England under the Gaming Act of 1840 
and under s. 30, Contract Act. 

Asi undeistand the law the Courts in 
England revognize three positions: (1) 
The contract of wager between A and B 
—void, (2) contract between A and B,— 
but in substitution or supersession of the 
original contract, e.g. the case cf cheques 
given upon new consideration in respect 
oi a contract of wager, not really collateral 
contracis as they are sometimes called, 
but subsequent or distinct contract when 
established: Hyams v. Stuart King (2; 
Leicester & Co. v. S. F. Mullick, (3), on 
Indian decisicn of this class, (3) Con- 
tract of agency between B and C, B having 
made the contract of wager wilh A in the 


(3) 27 CWN 442; £0 Ind, Cas, 496: AIR 1928 
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Capacity of agent for C with the implied 
contract which follows from sucha rela- 
tionship, for instance, right to indemnity 
and liability to make over proceeds. Not- 
withstanding the Act of 1845, it was held 
as regards the 3rd class not only that B as 
agent is entitled to hisindemnity, but that 
he is also hound to pay over the winnings 
proceeds. The Act of 1892 abolished the 
liability of the principal to indemnify the 
agent in respect of Ingses. It.did not in 
terms abolish the liability of the agent to 
pay the winnings. That this is illogical I 
entirely agree with Page, J. : see his obser- 
vations in Walter Mitchel v. A. K. Tennent 
(4), but lam unable to accept Page, J.’s 
view of the law as binding upon me for 
two reasons: (a) That the Act.of 1892 
was not extended to Calcutta; (b) even 
under the Act of 1892 the liability of an 
agent to pav over winnings had been re- 
affirmed : De Mattos v. Benjamin (5°, follow- 
edin later cases. In Calcutta, therefore, 
the position, in my opinion, is as it existed 
in English Courts afterthe Act of 1845 
(clearly set out in the text book to which 
I have referred : Halsbury, Vol. 15). 

That being the position of law, this suit 
notwithstanding its object be to recover 
winnings on wager being against an agent 
or trustee or a person in the position of 
an agent or trustee in receipt of such 
Vannes, is not barred bys. 30, Contract 

ct. 

I think onthe facis the defendant for 
the purpcses of this suitis to be deemed to 
have received the winnings; he had claim- 
ed them as his own. Mr. Wright admitted 
his right to them. It is merely by the 
intervention of this Court in this suit that 


money has not actually been received by’ 


him. If there is a right to sue the defend- 
ant on receipt of the money, I consider in 
a suitable case there is also arightto ask 
for a declaration and prevent the defend- 
ant from actually handling the money. 1 
hold that the plaintiff is entitled to the 
proceeds or prize money allotted to ticket 
No. 08090 and received by Mr. Wright, now 
with the Chief Accountant of the Imperial 
Bank. The injunction is made permanent. 
The plaintiff is entitled to costs. 
N. Suit decreed. 


ms 90 Ind. Cas. 59; A I R 1925 Oal. 1007;52 C 
(5) (1894) 63 LJ QB 248; 10 R 103; 70 L T 560; 42 
W R 284. 
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ALLAHABAD HIGH COURT. 
Execution First Civil Appeal No. 185 of 1935 
January 8, 1937 
SULAIMAN, C. J. AND BENNET, J. 
AMIRUDDIN AND ANOTHER-—JUDGMENT- 
DEBTORS — APPLICANTS 
VETSUS 
PANOHAITI AKHARA BARA UDAST 
NANAK SHAHI—Dercres HOLDER-— 
OprositE Party 

Civil Procedure Code (Act V of 1908), se 61(1), 51, 
0. XL, r. 1(2)-—-S. 60 (1), scope of — Bx-proprietary 
and occupancy tenancies — Exemption from sale in 
execution of decree of Civil or Revenue Court by s. 23, 
Agra Tenancy Act (ITI of 1928) — Interest in 
tenanctes, tf can be attached—Appointment of Receiver 
—S.51,7f confers general power — S. 51 and O. XL, 
go together—S, 51, whether subject to rules in Sch. I— 
Appoiniment of Receiver of such tenancizs—Provisions 
of Agra Tenancy Act, tf defeated. 

The interest of an ex-proprietary or occupancy 
tenant cannot be sold in execution of a decree of either 
Civil or Revenue Court or otherwise by virtue of s. 23, 
Agra Tenancy Act. Under s. 60 (1) of the Civil Pro- 
cedure Code, the property liable to attachment and 
sale must belong to judgment-debtor and must also 
be saleable; consequently the interest in the tenancies 
not being saleable under statute cannot be attached 
and sold ands. 60 (1) has no application to such 
tenancies. 


Under s. 23, Agra Tenancy Act, any interest of an 
ex-proprietary or occupancy tenant which he posses- 
Bes is not transferable or attachable or saleable 
under the Tenancy Act, Section 51, Civil Proce- 
dure Code, does not confera general power on an 
execution Court to appoint a Receiver in every case 
where it is just and equitable and the appoint- 
ment of such a Receiver neither amounts to a transfer 
of the interest of the judgment-debtor tothe Receiver 
nor even his dispossession. Having regard tothe 
definition of the word “prescribed”, it is subject to 
the rulesin Sch. I and s. 5land O. XL,r. 1, go to- 
getber. On the other hand, O. XL makes it clear 
that the Court may by order appointa Receiver of any 
property, subject tothe condition that the Court is 
not authorized to remove from the possession or 
custody of property any person whom any party to 
the suit has not a present right soto remove, The 
appointment of a Receiver of occupancy cr ex-pro- 
prietary tenancies is certainly tantemount to the 
removal of these tenancies from the possession and 
custody of the tenant. The appointment will have 
the effect of preventing the tenant from cultivating 
hie lands or manuring it. It will be contrary to the 
spirit of the Tenancy Act to hold that although the 
tenancy lands cannot be attached or sold nor can 
even a lease be granted fora longer period than is 
prescribed, the dispossession ofthe tenant can be 
brought about in an indirect way by appointing a 
Receiver of such tenancies and thereby dispossessing 
the tenants for an indefinite period until all the 
debts due from him have been paidup. This may 
be tantamount to an ejectment of the tenant, which 
is not allowed except in accordance with the Act, 
and is certainly introducinz a stranger into the 
village which the landholder may not like. When a 
simple loan isadvanced on personal credit, it ia not 
in the contemplation of the parties that the debt 
would be recovered out of tenancy lands in the posses- 
sion of the tenant. There is no equity infavour of 
the creditor which would compel a Court to order the 
dispossession of the tenant from his agricultural lands, - 
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which have been expressly made 
statute [p. 185, col. 1.] 

Order XI, r. 1 (2), Oivil Procedure Code, does not 
authorise the Court to remove cccupancy or ex-pro- 
prietary tenants from possession of their tenancies and 
oe oun has no right to appoint a Receiver. [p, 185, 
col. 

,Case-law discussed. | 


Ex. F. C. A. from the decision of the Sub- 
Judge, Allahabad, dated February 23. 19°5. 

Messrs. Hyder Mehdiand Zafar Mehdi, 
for the Applicants. 

Mr. Haribans Sahai, for the Opposite 
Party. 

Bennet, J.—This is an execution first 
appeal by the jundgment-debtors against an 
order of the execution Court appointing a 
Receiver. The circumstances are that the 
appellants originally owned a zamindari 
share and certain occupancy holdings and 
their zamindari share was mortgaged and 
the oppcsite party, ihe mortgagee, brought 
a suit for sale on a simple mortgage and ob- 
tained a decree and put the property up for 
sale and bought the property himself and is 
now owner of the zamindart property and 
is one co-sharer out of several co-sharers. 
In connection with that transaction of sale 
an exproprietary tenancy arose which is 
held by the appellants in addition to their 
occupancy holdings. As the decree was 
not fully satisfied, a personal decree was 
prepared under O. XXXIV, r. 6, and in exe- 
cution of that decree an application was 
made for the appointment of a Receiver to 
take possession of the occupancy tenancies 
and the ex-proprietary tenancies. The 
Court below kas granted the application. 
It is set out that the occupancy tenancy 
is about one hundred bighas and the 
order appoints the decree-holder as 
Receiver and states that one-quarter of 
the cecupancy tenancy will remain for the 
Maintenance of the judgment-debtor which 
should include those plots in the actual 
possession of the judgment-debtors and 
that in regard to the remaining three- 
quarter the Receiver will have a right of 
collecting rent, ejecting sub-tenants and 
admitting fresh tenants on better terms and 
higher rent. The ground of appeal is whe- 
ther such an order appointing a Receiver 
is legal. Learned Counsel for the respon- 
dent contended that a Receiver was appoint- 
ed in execution under s. 51 (d) and that 
there was no ccndition or limitation in the 
Ccde on the appointment of Receiver. 
Section 51 states : 

“Subject to such conditions and Iimitations as 
may be prescribed, the Court may, on the application 


of the decree-holder, order execution of the decree... 
(d) by appointing a Receiver,” 


inalienable by 
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Now the word ‘prescribed’ is defined in 
s.2 (16)as meaning ‘prescribed by rules’. 
Order XL is headed ‘Appointment of Re- 
ceivers’. It was argued that this would 
only apply to Receivers who are not 
appointed in execution, but r. (1) (a) states 
that, “The Court may appoint a Receiver 
of anv property before or after decree”. 
Clearly, therefore, O. XE, governs the 
appointment of Receivers appointed by 
an execution Court. Order XL, r. 1 (2, 
stafes : 

“Nothing inthis rule shall authorize the Court to 
remove from the possession or custody of property 
any person whom any party tothe suit has not a pre- 
gent right so to remove.” 

The question before us is whether this 
sub-rule bars the appointment of a Re- 
ceiver of occupancy tenancy and of ex- 
proprietary tenancy. In this connection re- 
ference must he made to another provision 
of the Code, that is s. (0. Section 60 (1) 
states in regard to land: 

“The following property is liable to attachment 
and sale in execution cf a decree, namely lands 
EA and other saleable property, move- 
able and immovable, belonging to the judgment- 
debtor, etc.” 

Now in regard to lands it appears to 
ng that two conditions must be satisfied. 
The lands must be held saleable and 
they must belong to the judgment-debtor. 
In the present case it is argued for the 
appellants that the interest of the judgment- 
debtors inthe lands is not saleable and 
that the lands do notin fact belong to the 
judgment-debtors but that the judgment- 
debtors only have a nontransferable in- 
terest in the lands. In the Agra Tenancy 
Act (Act ITI of 1926) s. 23 provides in sub-s. 


mMm: 


“The interest of an ex-proprietary tenant, of an 
occupancy tenant .. is not transferable either in 
execution ofa decree of a Civil or Revenue Court or 
otherwise.” 


The argument for the appellants, there- 
fcre, is that the interest of the appellants 
in these ex-proprietary and occupancy 
holdings is not transferable in execution 
ofa decree, and therefore, that their in- 
terest is one to which s. 60(1) would not 
apply and therefore, their interest is one 
which is not subject to attachment and 
therefore, under O. XL, r. 1 (2) a Receiver 
cannot be appointed to take possession or 
custody of their interest. Learned Counsel 
for the appellants endeavoured to draw 
a distinclion between taking possession of 
the tenancy and collecting the rents from 
gub-tenants. There is no doubt that the 
provisions of the order of the lower Court 
indicate taking possession as the order 
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provides that the Receiver will co'lect the 
rent, eject sub-tenants and admit fresh 
tenants. Thisis clearly the possession of 
the tenancies. But learned Counsel argued 
that some Order might be framed which 
would avoid these difficulties and he sug- 
gested that an order might be framed by 
which the Receiver would merely collect 
the rent and would not be in any kind of 
possession of the tenancies. We consider 
that it would not be possible to frame 
such an order. If a Receiver is to collect 
rent from sub tenants. he would have to 
have power to doso through the Revenue 
Courtand he would have to be empowered 
to bring suits for arrears of rent in the 
capacity of the” landholder of the sub- 
tenants within the meaning of s. 3 (6), 
Agra Tenancy Act. To put the Receiver 
in such a position undoubtedly implies 
dispossession of the appellants from their 
position as tenants. There is, therefore, 
the necessity in framing any such order 
fora Receiver that there should be a re- 
moval of the appellants from the pos- 
session of the tenancy. Learned Counsel 
for the respondent has not shown any 
ruling of any High Court in which it has 
ever been held that a Receiver can be 
appointed to hold occupancy tenancy. 
The cases on which he relied are as 
follows: Kirt-rath Girv. Mathura Prasad 
Ram (|) This was a case .of the 
year 1924 and the judgment-debtor was a 
permanent lessee or thekadar paying a 
certain rent to the zamindar. In execution 
the Subordinate Judge had appointed a 
Receiver to collect rents recoverable by 
the thekadar from occupancy and non- 
occupancy tenants and tbe thekadar 
appealed and argued that he was in the 
position of a non occupancy tenant and 
that his interest in the bolding could not be 
transferred except by way of lease for one 
year. He relied on the provisions of the 
Agra Tenancy Act (Act II of 1901), s. 20 (3). 
Now in that Acta distinction was drawn in 
that s. 20 between ex-proprietary tenants 
and occupancy tenants and non occupancy 
tenants other than thekadars who come 
under s. 20 (2) and in regard to these 
classes it was provided that their interest 
was not transferable in execution of a 
decree of a Civil or Revenue Oourt, or 
otherwise than by a voluntary transfer 
between persons in favour of whom as co- 
sharers in the tenancy such right originally 


(1) 46 A 924; 81 Ind. Cas. 741; A IR 1925 All. 72; 
. DIR 5 A356 Rey. 
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arose. The provision in regard to the 
interest of thekadars was merely that it 
was subject to the terms of hig lense, herit- 
able but not transferable. There was no 
provision that the interest of a thekadar 
was not transferable in execution of a decree 
of a Civil or Revenue Court. This distine- 
tion in Act II of 1901, in our opinion, renders 
this particular case no authority for the 
proposition that a Receiver can be appointed 
for an occupancy tenancy or an ex-pro- 
prietary tenancy. Tne Court held that 
the appointment of a Receiver made by 
the Court below was valid. The Court 
proceeded to state that O. XL does not 
specifically refer to execution proceedings 
and that when in execution proceedings 
a Receiver is appointed, it was assumed 
that he was put into the position of a 
judgment-debtor and there was no transfer 
of property from the judgment-debtor to 
him and that atl that the Court had done 
was to appoint a person who should, 
whenever rents accrued, recover them and 
utilise them on behalf of the judgment- 
debtor in payment of the decree. The 
words actually used in O. XL are not 
‘transfer’ but “remove from the possession 
or custody of the property” which are 
words considerably wider than ‘transfer’. 
As indicated above, this sub-rule does, in 
our opinion, apply inthe present case and 
the prohibition against taking possession 
and custody applies because the property is 
not property which can be attached under 
s 60, Civil Procedure Code, and it is 
property for which there is a special provi- 
sion against transfer in executicn of a 
Civil Gourt decree. As regards the parti- 
cular case of a thekadar, it is to be observ- 
ed that the present Tenancy Act (Act IIT of 
1926) in s 203 (1) states: 


“Except as may be otherwise provided by the 
terms of the theka, the interest of a thekadar shall 
not be transferable, or be saleable in execution of a 
decree.” 


The language is slightly different from 
the language used in s. 23 which is in 
regard to the interest of ex proprietary or 
occupancy tenants that their interest is 
not transferable in execution of a decree. 
Moreover, as regards the thekadar, both in 
the present Act and in the former Act, 
there is a provision that an excep‘icn may 
arise from special provisions in the terms 
of the theka. We are not told what were 
the terms of the permanent lease in the 
ruling under consideration. The next 
ruling on which reliance was placed is 
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Manohar Singh -v. Riazuddin (2). That 
however was a case where a decree-holder 
had obtained a simple money decree 
against the judgment-debtors who were 
agriculturisis in Bundelkhand. The Civil 
Court had appointed a Receiver for the 
tenancy or the zamindari share held by the 
judgment-debtors. It was provided in s. 16 
(1), Bundelkhand Land Alienation Act, 
(Act IT of 1908) that: 


“No land belonging to a member of an agriculturist 
tribe shall be sold in execution of any decree or order 
` of any Civil or Revenue Court, made after the com- 
mencement of this Act.” 


The prohibition, therefore, was merely 
against asale and not against the transfer 
of the proprietary interest in the land. 
The Receiver was appointed to receive the 
rents and profits of this zamindari share. 
Now the Act itself contains provisions in 
s. 17 for a Civil Court decree passed on a 
mortgage made before the commencement 
of this Act in s. 17, or in s. 17-A, for a 
Revenue Court passing a decree under 
certain section of the Tenancy Act,as a 
result of which the Collector offers the 
decree-holder a mortgage to hold pesses- 
sion of the land fora period not exceeding 
20 years. This is by way of an appoint- 
ment of a Receiver. In the particular case 
before this Court it was not a decree 
under the Tenancy Act or a decree ina 
mortgage suit but asimple money decree. 
There is nothing whatever in the Bundel- 
khand Land Alienation Act which would 
militate against the appointment of a 
Receiver by the Civil Court in a manner 
which was analcgous to the provisions of 
the Act in ss. 17 and 17-A. The mere 
provision that tbe land could not be sold 
was not in any way violated by such an 
appointment. We consider therefore that 
the rule laid down in this ruling that a 
Receiver would be appointed under those 
conditions for the property of a judgment- 
debtor which was subject to the Bundel- 
khand Land Alienation Act is no authority 
for the contention advanced by learned 
Counsel for the respondent in the present 
case, as the case of ex-proprietary and 
occupancy heldings stands on an entirely 
different footing. 

Learned Counsel for the respondent 
then referred to a ruling, Rajindra Narain 
Singh v. Sundar Bibi (8), of their Lord- 

(2) (1934) A L J 770; 150 Ind. Cas. 665; A IR 1934 
All. 605; L R15 A 242 Rev; I8 RD 224; 193: ALR 
710; 7 RA 7, 

(3) 47 A 385; 87 Ind. Cas. 295; A I R 1925 P O 176: 
52 I A 262; 41 OL J 383; 3 Pat. L R 142; 27 Bom. LR 


849: 293A L J 634; 49M LJ 244;99 L W 284; LRG 
A P ©1838; (1925) MW N 630; 300 WN 818 (PO) 
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ships of the Privy Council. That, however, 
was unentirely different case where the 
respondent had obtained a money decree 
against the appellant and applied to attach 
and sell 16 villages in execution. The 
appellant held the villages under the terms 
of a compromise deed which provided that 
he wasto hold and possess the villages, 
yielding a profit of Rs. 8,000 a year, in 
leu of his maintenance, without power 
of transfer, during the lifetime of his 
brother, to whom he was to pay Ra. 7,872 
a year in respect of the Government 
Revenue, cesses and malikana. The pro- 
hibition against transfer of course could 
not be used as a shield against the 
decree held by his brother as the prohi- 
bition was that it was not to be trans- 
ferred to other persons. Their Lordships 
held that a Receiver could be appointed. 
The property, however, in that case was 
zamindarit property and their Lordships 
held that s. 60 (1) (n), preciuded an appli- 
cation for sale of property which was for 
a right of maintenance. We do not consi- 
der that that case is an authorily for the 
present proposition. Reference was then 
made to the case in Wasif Ali Mirzą 
v. Karnani Industrial Bank, Ltd. (4). 
That was a cage in which it was held that 
the Courts were competent to appoint a 
Receiver of certain income which arose to 
the appellant on his relinquishing his title 
of Nawab Nizam of Murshidabad on an 
agreement between the appellant and the 
Secretary of State for India. On p. 498" it 
is stated : 

“Before their Lordships the additicnal point was 
taken on behalf of the appellant that the rents in 
question formed part of a political pension and 
were thus exempt from attachment under head 
(g) of the Code of Civil Procedure. This belated 
attempt to assimilate the rents to a political 
pension plainly fails.” 

Their Lordships therefore held that this 
property was nub property against which 
there was a prohibition against attach- 
ment and sale under the provisions of 
s. 60, Civil Procedure Code, and therefore 
the ruling is no authority for the present 
case in which tLere is a statutory provision. 
For these reasons, we consider that the pre- 
sent case is one in which provisions of 
O. XL, r. 1 (2), donot authorize the Court 
to remove the appellants from the posses- 
sion of their occupancy and ex-proprietary 
tenancies and therefore the Court has no 


(4) (1931) A L J 495; 132 Ind. Cas 727; A I R1931 
P C 160;581 A 215;5901;530L J 493:350 WN 
791; Ind. Rul. (1931, PO 215; 61 M L J 208 (P 0). 


*Page of (1931) A. L. J.~-[Hd.] 
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right to appoint a Receiver. The appeal 
is accordingly allowed with costs. 

Sulaiman, C. J.—I concur in the order 
proposed by my learned brother. The 
question in this is whether a Receiver can 
be appointed for realizing the income from 
the occupancy and ex-proprietary tenancies 
of the debtor. It is contended by learned 
Counsel for the respondent that the tenant 
does not possess any lands which can be 
attached under s. 60, Civil Procedure Code. 
It is further conceded that any interest 
which he possesses is not transferable or 
attachable or saleable under the Tenancy 
Act. It is, however, contended that s. 51, 
Civil Procedure Code, confers a general 
power on an execution Court to appoint a 
Receiver in every case where it is just 
and equitable and that the appointment 
of such a Receiver neither amounts to 
a transfer of the interest cf the judg- 
“ment debtor to the Receiver nor even his 
dispossession, So far as the point of 
view that there has been no transfer of 
any interest is concerned, it may be 
accepted. This wis the main point argued 
before the Division Bench in Kirtarath, 
Gir v Mathura Prasad Ram (1), where it 
was laid down that the appointment of a 
Receiver did not bring about any transfer 
of an interest of the thekadar or perpetua] 
lessee who wasthe judgment-debtor in 
that case. It is not quite clear whether 
the further point was also argued before 
the Bench or not that the appointment of 
a Receiver amounts to dispossession of the 
judgment-debtor for there is no specific 
reference to such a plea. Ifthe learned 
Judge meant to hold that the appoint- 
ment of a Receiver does not amount even 
to dispossession of the Receiver, then 
that view must now be deemed to have 
been overruled by the pronouncement of 
the Full Bench in Anandi Lal v, Ram 
Sarup (5). In this Full Bench case it 
was pointed out on pp. 614 and 615* that 
s. öl does not confer any such powers and 
that having regard to the definition of the 
word “prescribed,” it is subject to the rules 
in Sch. I and that s. 51 and O. XL,r.1, 
go together and that in the same way 
s. 94 (d) doesnot confer any such wide 
powers and isin itself subject tothe rules 
prescribed in the Schedule. It was also 
mude clear at pp. 613 and 614* that the 
appointment a Receiver amounts toa dis- 
possession of the judgment-debtor within 
(5) (1936) A Ld 605; 163 Ind Cas. 481: A IR 1936 
All. 495; 1936 A L R 595;9 RA 22; 58 A 949, 

*Pages of (1936) A, L,J.—[Hd.] 
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the meaning of O. XL, r. 1 (2). The 
case in Kirtarath Gir v. Mathura Prasad 
Ram (l) wasa case of a thekadar whose 
position, as pointed out by my learned bro- 
ther, was not identical with that of an occu- 
pancy or ex proprietary tenant. 

The other case relied upon on behalf of 
the respondent is Manohar Singh v. Riaz- 
ud-Din (2). But there the property of 
which the Keceiver had been appointed 
consisted of agricultural landsin Bundel- 
khand which were inalienable, an the 
only prohibition in the Bundelkhand Act 
was against a sale in execution of a decree 
or order. The case in Wasif Ali Mirza 
v. Karnani Industrial Bank, Ltd. (4, 
related to a pension and the case in 
Rajindra Narain Singh v. Sundar Bibi (3), 
related to maintenance allowance, in neither 
of which there was any question of a 
dispossession from any. property at all. 
Section 51 empowers a Court to order execu- 
tion by appointing a Receiver which is one 
of the modes of execution. 

It dces not authorize the Court to 
appoint a Receiver of all properties. On 
the other hand, O. XL, makesit clear that 
the Court may by order appoint a Receiver 
of any property, subject to the condition 
that the Court is not authorized to remove 
from the possession or custody of property 
any person whom any party to the suit 
has not a present right so toremove. The 
appointment of a Receiver of occupancy or 
ex-proprietary tenancies is certainly tanta- 
mount to the removal of these tenancies 
from the pessession and custody of the 
tenant. The appointment will have the 
effect of preventing the tenant from culti- 
vating his lands or manuring it. Jn case 
of default of payment of rent there is a 
risk of the tenancy being forfeited and the 
tenant losing the tenancy. Again there 
may be difficulty if the Receiver goes to 
the Revenue Ccurt to institute suits 
for recovery of therents from sub-tenants. 
Generally tke profits of tenancies accrue 
after money and labour have heen spent. 
It is not a case where there is any fixed 
income like pension or maintenance allow- 
ance which accrues regularly. It seems to 
me that it will be contrary to the spirit 
of the Tenancy Act to hold that although 
the tenancy lands cann.t be attached or 
sold nor can even a lease be granted fora 
longer period than is prescribed, the dis- 
possession of the tenant can be brought 
about in an indirect way by appointing a 
Receiver of such tenancies and thereby 
dispcssessing the tenants for an indefinte 
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period until all the debts due from him 
have been paid up. This may be tanta- 
mount to an ejectment of the tenant, 
which is not allowed except in accordance 
with the Act, and is certainly intrcducing 
a stranger into the village’ which the 
landholder may not like. When a simple 
loan is advanced on personal credit, it is 
nob in the contemplation of the parties 
that the debt would be recovered ont of 
tenancy lands in the possession of the 
tenant. There is no equity in favour of 
the creditor which would compela Court 
to order the dispossession of the tenant 
from his agricultural lands, which have 
been expressly made inalienable by 
Statute. 

Learned Counsel for the respondent has 
almost to concede that so far as the 
tenancy lands which are actually in the 
cultivation of the tenant are concerned, it 
would be very difficult to appoint a Receiver 
because he would have to dispossess the 
tenant. It is, however, suggested that the 
Receiver may be appointed in respect of 
the tenancy lands which are sub-let to 
sub-tenants so long as the sub-tenants 
continue to remain in possession. But the 
sub-tenancies may be for a temporary 
period and the tenant must be deemed to 
be in possession of the land in the same 
way as when there were no sub-tenants. 
I do not think that there is any valid 
distinction to be drawn between these 
cases. 

D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civi] Appeal No. 1133 of 1934 
October 21, 1936 
SULAIMAN, C. J. 
ATTAR SINGH— DEFENDANT 
— APPELLANT 
VETSUS 
DEBI SAHAI AND OTHERS -— PLAINTIFFS 

— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 107 (2), 
O. XLI, rr. 20, 33 — Amendment of memorandum of 
appeal and addition of person as party to appeal— 
Distinction—Addition of party after limitation for 
appeal, whether amendment of memorandum — Court's 
power to order addition — Joint decree in favour of 
plaintiff and defendant — Appeal against plaintiff— 
Defendant not made party, whether can be added 
after Limitation — Remedy of appellant—Practice— 

Appeal, f 

The Code of Civil Procedure draws a clear dis- 
tinction between a mere amendment of a pleading 
and the addition of a party. In the case ofa plaint, 
the amendment of a plaint can be made by the Court 
under O. VI, r. 17, whereas addition of parties can be 
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ordered under ©. I, r. 10. The two are not identical- 
ly the same. The addition of a new person Asen 
party isnot and cannot he described as an amendment 
ofa pleading. Similarly addingthe name of a fresh 
person asa party toan appeal is notthe same asa 
mere amendment of the memorandum of appel. The 
amendmentof amemorandum of appeal can be made 
by an Appellate Court by virtue of the powers con- 
ferred on it under s, 107 (2), Civil Procedure Code; but 
the power of the Appellate Courtto add a new party 
is subject tothe limitation prescribed by the Code, 
Order XLT. r. 20, deals with euch a power and an 
Appellate Court, when it appears to it at the hearing, 
that any person who was a party to the suit but who 
has not been madea party to the appeal and is in- 
terested inthe result of the appeal, may direct that 
such a person be made a respondent. The object of 
that rule isnot to empower an Appellate Court to 
implead a person who was interested in the decree 
of the Court below and against | whom no appeal has 
been preferred and who has, therefore, acquired a 
substantive rightand is no longer interested in the 
result of the appeal, to be impleaded so as to enable 
the Appellate Court to pass a decree aga*nst him 
afresh The Court cannot and it hasno inherent 
power toadd a person as a party to appeal after the 
expiry of limitation. Kunhonna Rai v. Manakka 
Rai (1), dissented from. Chockalingam Chetty v. 
Seethai Ache (2) and Abrar Hussainv. Ahmad Raza 
(3), relied on. A 

Tf owing to some bona fide mistake or other suffici- 
ent cause one of the defendant has beep. omitted from 
the memorandum of appeal against a joint decree 
there is nothing to prevent the appellant from filing a 
fresh appeal against him even though limitation has 
expired, and the appeal can be admitted if he satisfies 
the Appellate Court that there was sufficient cause for 
not appealing against him within the prescribed 
time. Ifinsucha case the appeal is ultimately ad- 
mitted against the new defendant, then even if the 
previous appeal has been dismissed on account of non- 
joinder, the Court may, in a proper case, review Its 
previous order and restore the appeal to its original 
number, and dispose of both the appeals simultane- 
ously. an 

Where adecree is a joint decree in favour of the 
plaintifis and defendant No. 2, the position of 
defendant No. 2 is identical with that of the co- 
plaintiffs, and it is just as incumbent on the ap- 
pellant to implead defendant No. 2 as any of the other 
plaintifis. The omission to implead him would be 
fatal. and an Appellate Court has not power toim- 
plead him after the period of limitation has expired ; 
but where the decree is in fact not a joint one, such a 
defendant may be impleaded. Abrar Hussain v. 
Ahmad Raza (3), relied on. ue 

S. C. A.from a decision of the Additional 


Sub-Judge, Meerut, dated May 21, 1934. 


Messrs. K. N. Katju and Bankey Beha‘, 
for the Appellant. 
Mr. B. Mukherji, for the Respondents. 


Judgment.—This is a defendant's appeal 
aricing out of a suit for recovery of posses- 
sion. The plaintiffs claimed that they and 
defendant No. 2 were owners of the land 
in dispute and asked for the following 
relief: 

“The plaintiffs and defendant No.2 may be put in 
actual and absolute possession of the land, ete., by 
ejectment of the defendants.” ; 
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Defendant No. 2 did not appear at the 
trial atall, and does not appear to have 
engaged aCounsel. The trial Court decreed 
the claim in the following words: “Tha 
suit is decreed with costs for possession, 
etc.” The decree that was framed by the 
trial Court read as follows: 

“The claim of the plaintiffs and defendant No. 2 for 
possession, etc., be decreed and defendants should 
remove the materials, etc.” 

The defendant preferred an appeal to the 
District Jutige against the plaintiffs only and 
did not implead defendant No. 2 at all. 
It struck the Appellate Court at the time 
of the argument that defendant No. 2 was 
a necessary party, and purporting to act 
under O. If, the Court called upon the 
appellant to make him a party. Thereupon 
the appellant put in an application for 
impleading him. When notice was issued 
to the defendant No. 2, Prem Sukh, he 
appeared and strongly objected to his 
being impleaded. The Appellate Court 
ultimately declined to implead him and 
cancelled its previous order. ‘The result 
was that the appeal of the defendant failed 
even as against the plaintiffs. In appeal it 
ig contended on behalf of the defendant 
that the Appellate Court should, under 
O. XLI, r. 20, have impleaded defendant 
No. 2 because this omission was the result 
of some unfortunate mistake. The learned 
Advocate for the appellant relies very 
strongly on a ruling of the Madras High 
Court in Kunhonna Rai v. Manakka Rai 
(1). That ruling certainly supports his 
contention. In that case the name of one 
of the plaintifs had been under some 
mistake omitted from the memorandum of 
appeal. The learned Judges came to the 
conclusion that the recent decision of their 
Lordships of the Privy Council did not 
apply to the case and they had the power 
to e~rrect a mistake and to have the appeal 
memorandum amended by inserting the 
proper name and bringing on record the 
proper party. With all respect I am 
unable to agree with their view. The Code 
of Civil Procedure draws a clear distinction 
between a mere amendment of a pleading 
and the addition of a party. In the case of 
a plaint, the amendment of a plaint can be 
made by the Court under O. VI, r. 17, 
whereas addition of pariies can be ordered 
under O. I, xr. 10. The two are not 
identically the same. The addition of a 
néw personas a party is not and cannot 


be described as an amendment of a plead- 
(D AT R 1929 Mad. 343; 117 Ind. Cas. 796;56 M L 

J 318; 29 L W 546; (1929) M W N 374; Ind. Rul, (1929) 
ad. 732, 
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ing. Order I, r. 10 (5), makes it clear that 
tbe addition of a party under that Rule 
would be subject tothe provisions of s. 22, 
Limitation Act, and the proceedings 
against any person added as defendant 
shall be deemed to have begun only on 
the service of the summons. Under s. 22, 
Limitation Act, the suit shall be deemed 
to have been instituted as regards him 
when he was so made a party. It follows 
that in nocase can a suit be considered to 
have been instituted (as regards a newly 
added party) earlier than the date when he 
was impleaded. 

The amendment of a memorandum of 
appeal can be made by an Appellate Court 
by virtue of the powers conferred on it 
unders. 107 (23, Oivil Procedure Code; but 
the power of the Appellate Court to adda 
new party is subject to the limitations 
prescribed by the Code. Order XLI, r. 20, 
deals with such a power and an Appellate 
Court, when it appears to it at the hearing 
that any person who was a party to the 
suit but who Las not been made a party to 
the appeal and is interested in the result 
of the appeal, may direct that such a person 
be made a respondent. The object of that 
rule is not to empower an Appellate Court 
to implead a person who was interested in 
the decree of the Court below and against 
whom no appeal has been preferred and 
who has, therefore, acquired a substantive 
right and is no longer interested in the 
result of the appeal, to be impleaded so as 
to enable the Appellate Court to pass a 
decree against him afresh. With great 
respect, I am unable to agree with the view 
of the learned Judges of the Madras High 
Conrt in the case quoled, ihat the adding 
of the name ot a fresh person is a mere 
amendment of the memorandum of appeal 
which the Court has an inherent power to 
order. Their Lordships of the Privy Council 
in Chockalingam Chetty v. Seethat Ache, 
(2), at page 376*, emphasized that if owing 
to the plaintiff's failure to make certain 
defendants respondents within the time 
limited for filing an appeal, the appeal so far 
as they are concerned, becomes time- 
barred, the latter are entitled to hold the 
decrees in their favour and their substan- 
tive right is ‘of avery valuable kind, of 
which they should not lightly be deprived. 
Their Lordships emphasized that the provi- 

(2) 26 A L J 371; 167 Ind. Cas. 237; A I R1927 PC 
252: 6 R 29; 55147; 4 O W N 1231; 97 LW: 54 


M LJ 88; (1928) M WN 20:47 OL J 136; 32 O WN 
981: I LT 40 Rang. 18; 30 Bom. L R 220(P 0). 


“Page of 26 A. L. J.—~[Ed ] 
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sions of s. 22, Limitation Act, which govern 
O.I, r. 10 (2), sufficiently safeguard the 
rights of a party who has been left out. 
Their Lordships then proceeded to consider 
the provisions of O. XLI, r. 20, which 
expressly deals with the addition of a res- 
pondent whom the appellant has not made 
a party to the appeal, and observed: 

“That rule empowers the Court to make such party 
a respondent when it appears to the Court that ‘he is 
interested in the result of the appeal’. Giving these 
words their nataral meaning—and they cannot be 
disregarded—it seems impossible to say that in this 
case the defendants against whom these suits have 
been dismissed and as against whom the right of 
appeal has become barred, are interested in the result 
of the appeal filed by the plaintiff against the other 
defendants.” 

Although it is true that in that case on the 
merits their Lordships were not disposed 
to allow the respondent to be added even 
if under that rule the Courts could, in a 
proper case, add a defendant as a respon: 
dent for the purpose of passing a decree 
against him, but the view expressed by 
their Lordships that a person who was 
interested in the decree of the trial Court 
and who has not been impleaded in the 
appeal isno longer interested in the result 
of the appeal necessarily implies that 
O. XLI, rv. 20, would not be applicable to 
such a case and, therefore, the Appellate 
Court would not have any jurisdiction at 
all to implead him after limitation has 
expired. Cases of hardship are not without 
a remedy. Section 5, Limitation Act, 
expressly provides for an appeal being filed 
‘ againsta respondent beyond time, if good 
cause is shown for not preferring the 
appeal in time. If owing to some bona fide 
mistake or other sufficient cause a defend- 
ant has been omitted from the memorandum 
of appeal there is nothing to prevent the 
appellant from filing afresh appeal against 
him even though limitation has expired, 
and the appeal can be admitted if he 
satisfies the Appellate Court that there was 
sufficient cause for not appealing against 
him within the prescribed time. But the 
fling of an appeal beyond time and getting 
the delay condoned by showing sufficient 
cause withinthe meaning ofs. 5, Limitation 
Act, is one thing and the power of an 
Appellate Court to implead a party afresh 
and then to pass a decree against him 
under O. XLI, rr. 20 and 33 is quite another 
thing. In the one case the appellant is 
entitled to get rid of the barof limitation 
by showing sufficient cause. In the other 
case the Court by impleading the new 
party would be depriving him of his plea 
of limitation and destroying by its own act 
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a valuable right which has accrued to him. 
It, therefore, seems to me that the remedy 
of an appellant, who has by mistake left 
outa necessary party in whose favour the 
decree of the Court below had been 
passed jointly, is to file an appeal against 
him, accompanied by an application for 
extension of time under s. 5, Limitation Act, 
supported by an affidavit showing good 
cause. If in such a case the appeal is 
ultimately admitted againsf the new 
defendant, then even if the previous appeal 
has been dismissed on account of non- 
joinder, the Court may in a proper case 
review its previous order and restore the 
appeal to its original number, ‘and dispose 
of both the appeals simultaneously. I think 
the learned Judge of the Court below took 
the correct view that he should not implead 
defendant No. 2afterlimitation had expired. 

The last point urged is that this present 
case should be distinguished from a case 
where a co-pDiaintiff, who is a joint decree- 
holder, has been left out from the memo- 
randum of appeal. Itseems to me that in 
this case the decree was undoubtedly a 
joint decree in favour of the plaintiffs and 
defendant No. 2, and indeed the decree pro- 
fessed to be such a decree. The position 
of defendant No. 2 was, therefore, identical 
with that of the co-plaintiffs, and it was 
just as incumbent on the appellant to 
implead defendant No. 2 as any of the other 
plaintiffs. The decree being a joint decree, 
the appeal was bound to fail. A somewhat 
similar question came up for decision in 
S. A. No. 404 of 1934, Abrar Husain v. 
Ahmad Raza where owing to a difference of - 
opinion between the two learned Judges, 
who first considered the case, it was 
held that where « decree is a joint decree 
in favour of the plaintiffs and a defendant, 
who has been left out, the omission to 
implead him would be fatal, and an 
Appellate Court would not have power to 
implead him after the period of limitation 
has expired; but where the decree is in fact 
not a joint one such a defendant may be 
impleaded. This appeal is accordingly 
dismissed. In view of the fact that the 
learned Judge remarked that the omission 
was due to a mistake and there was a 
ruling of the Madras High Oourt in support 
of the plaintiffs’ contention, I direct that the 
parties should bear their own costs of this 
appeal. Leave to appeal under the Letters 
Patent is refused. 

D. Appeal dismissed. 


(3) Reported in 167 Ind. Cas.405; A IR 1937 All 
82;9 R A 532; 1937 AL R178; (1837) A L J 424, 
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MADRAS HIGH COURT 
Original Petition No. 174 of 1936 
. October 5, 1936 
VENKATASUHBA Rao, Orra. C. J. AND 
VENKATARMANA Rao, J. 
RAJAH or ViZIANAGARAM — 
PETITIONER 


VETSUS 
SECRETARY or STATE AND OTaERS— 


Opposite PARTIES 

Madras Court of Wards Act (I of 1902), ss. 9, 23 
(b) (c), 50-—Scope af the Act — Disqualified proprie- 
tor, if continues to be guardian of hisminor wards— 
Power conferred by s. 23 — Nature of—Court not 
acting reasonably —-High Court can review decision— 
Suit by male proprietor—Whether a nullity —Wishes 
of natural guardian — Court of Wards acting in 
violation of their rights—Aigh Court will interfere— 
Minor's welfare—Letters Patent (Mad), cl. 17—Resi- 
dent of Madras can indoke jurisdiction for protection 
of parental rights—Jurisdiction — Charter of 1800, 
ci. 22—‘Inhabitant of Madras,’ who is. 

The primary purpose of the Madras Court of 
Wards Act isto preserve aud safeguard the property 
of certain proprietors and as ancillary to that main 
purpose, the Court of Wards is empowered to assume 
in some cases superintendence of their persons; also 
s. 9, the first of the group of sections, dealing 
with this matter, makes it clear that the disqualzfica- 
tion which the Act contemplates is that which renders 
the proprietor unfit to manage his property and not 
his person. There is nothing either in the language 
or the purpose ofthe Act to show that a disqualified 
proprietor becomes legally incapacitated for all pur- 
poses, on the contrary, certain legal rights which 
he possessed previously, are preserved to him unim- 
paired. It would be contrary both to the scheme and 
the language of the Actto hoid that the power of the 
disqualified proprietor over his children hag been 
in any way affected or curtailed. Consequently, 
the person who was their guardian previous to the 
proprietor being disqualified, continues to be so. |p. 
193, col 1] 

The purpose of cls. (b) and (c) of s. 23 is merely 
to make that legaland possible which otherwise the 
Couit of Wards would have no right or authority to 
do; it is empowered to incur charges or make dis- 
bursements, which it would have no right to incur or 
make, inthe absence of that provision. But the 
power so conferred is for the benefit of the Leisons 
indicated in the section and hence it willbe aper- 
version of the Act to call this power a right and to 
say that in the exercise of this right, the Court of 
Wards has absolute and unfettered authority. | De 
194, col. 1 | 

The power conferred hy cls. (b) and (c) of s. 23 is one 
the exercise of which is ecmpulsory and not discre- 
tionary. When the Court of Waras has not acted in 
good faith and has not fairly enceavoured to ascer- 
tain what is necessary or expedient clearing its mind 
from personal motives and personal feelings, the High 
Court will review its decision, 

_ The principle of s..0 is us follows, A proceeding 
instituted by a male proprietor, not being a minor or 
a lunatic, is nota nullity, and the tactthat the 
manager does not appear on the record as his next 
friend, is a mere irregularity andie no gicund for 
dismissing it, Ordinarily, the manager shculd iepre- 
sent him, and where that nas not been done, the Cuurt 
acting reasonably and on proper grounds being shown, 
ought to give the parties an opportunity to cure the 
defect But when the proceeding is duected against 
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the Court of Wards itself, to pursue the usual course 
would lead to an obvious absurdity as it would be 
contrary to settled principles to permit the same per- 
son to figure both as plaintiff and defendant. [p. 199, 
col. 1 

the use of the word ‘order’ in s. 23 does not in- 
dicate thatithas any obligatory force on the per- 
son for whose benefit it was made, and the Court 
of Wards isnot clothed with any right or power over 
the persons mentioned therein. Section 23, therefore, 
does not take away the powers of the natural 
guardians of the minors mentioned jn (b) or 
(c). Inthe exercise of their powers, the Court of 
Wards is bound to conform to their wishes. If they 
choose to do anything in violation of their rightsit 
will be illegal, and the natural g rdias = are entitled 
to seek the aid of the Court for the prote2:ion of their 
rights. [p. 214, col. 2; p. 215, col. 1. 

In cl. 32, Letters Patent Mad), there is no restric- 
tion elther ag to place or persons, as it provides in the 
Most general terms, that the Supreme Court in the 
matter of appointing guardians for infants, is autho- 
rised to follow the sameorder and course, as that 
“observed in that part of Great Britain called Eng- 
land”. The High Court can have jurisdiction over 
an infant though not of British birth although 
residing outside the limits of the Presidency 
town. [p. 200, col, 1.) 

By cl. 22 of the 1800 Charter, jurisdiction is con- 
ferred upon the Supreme Court over the inhabitants 
of Madiss, irrespective of any question of race or 
biith. Where a person owns a valuable and spacious 
house at Madras, for which he paystherates, keeps 
up an establishment there and resides in it during 
his visits to the city at frequent intervals, he would 
answer the description of ‘inhabitant of Madras’. |p. 
202, col. 1] 

Clause 1/, Lette:s Patent (Mad.), does not impose as 
a condition the residence of the infant for the exercise 
of the jurisdiction thereunder. A resident of Madras 
can, therefore, invoke the jurisdiction of the High 
Couit of Madras for the protection of his rights as a 
parent. The question asto where the childien are 
residing is immaterial so long as they are within the 
Presidency. [p. 212, col. 1.] 


The Advocate-General, Messrs. K. Kutti- 
krishna Menon, N. HKajagopalan, K. R. 
Vepa and T. R. Venkatarama Sastri, for the 
Opposite Parties. 

Venkatasubba Rao, Offg. C. J.—By 
this petition the Raja of Vizianagaram 
applies thatthe High Court may, in the exer- 
cise of its powers under the Letters Patent 
and such other powers it possesses, make 
an order restraining the Court of Wards 
from sending his minor children to Great 
Britain, and if necessary, appointing sume 
Suitable person as their guardian. The 
circumstances in which this application 
came to be made, will appear from our 
preliminary order, dated May 7, 1936, but 
101 the sake of easy reference l shall briefly 
recapitulate them. Under s. 15, Court of 
Wards Act, the Local Government made a 
declaraticn that the petiticner was a dis- 
qualitied prcprietor and directed the Court 
of Wards io assume superiniendence both 
of his person and property. The Raja im- 
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mediately filed a suit in the Court of the 
Subordinate Judge of Vizagapatam, im- 
peaching the validity of the order made by 
tne Government and praying for a declara- 
tion that itis ultra vires and unauthorised. 
The petitioner, then learning that the Court 
otf Wards was intending to send his minor 
children to England on May 9, 1936, forth- 
with applied to the Subordinate Judge for 
the issue of an injunction res.raining it 
from doing so. It was towards the end of 
April 193v, that this application was mads, 
when tue Court of the Subordinate Judge 
was about to close for the summer recess, 
and the Judge, therefore, made the follow- 
ing provisional order: 

“It is desirable that the children should not be 
sent away from India without intimation to the 
plaintiff, who is their natural father...1, therefore, 
direct the defendant to infcrm the plaintiff 15 
days in advance of their intended departure, so 
that if it is to happen in the summer recess of 
this Court, the plaintiff may move the High Court, 
if necessary, to grant an injunction...” 

The petitioner accordingly sought the pro- 
tection of the High Court and Lakshmana 
Rao, J. who heard the application, dismiss- 
ed it, observing shortly that the suit itself 
prima facie appears to be incompetent and 
no petition in such a suit can lie. From 
this order the petitioner filed an appeal, 
which came up before usin May last, just 
before the long vacation. I must observe 
that one of the curious features of this case 
has been that the petitioner has argued 
his case in person with a view to demon- 
strate, I believe, that the imputation that 
he is mentally unsound, is wholly unfound- 
ed. Several questions were raised and 
strenuously argued and we found it neces- 
sary to adjourn the hearing to some date 
beyond the Court's recess. To this aspect 
we referred thusin our preliminary order 
already adverted to: 

“We suggested that the case mightlie over and 
be disposed of by the Vacation Judges during the 
recess. But we are told that the minor’s passage 
has been booked and it is essential that they should 
be allowed to leave on the 9th. Consequently our 
suggestion that the Vacation Judges may dispose 
of the case cannot take effect......Again, if the minors 
are to be sent out of the country as intended, they 
must, we understand, take tiain in an hour or 
two. The question, theretore is, does the balance 
of convenience require that the minors should be 
permitted to sail at once or their departure, grant- 
ing that eventually the Uourt of Wards succeeds, 
should be postponed for the present ?” 

The arguments covered much ground and 
in View of certain questions of jurisdiction 
raised, the petitioner was allowed, in order 
to obviate any technical defect, to hle a 
formal petition invoking our jurisdiction 
under the Letters Patent, and incidentally 
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it may he observed, if necessary, that this 
Bench was specially constituted to deal 
with this matter. After the re-opening; 
the Raja has accordingly filed a petition, 
described to be both under the Letters 
Putent and the Guardians and Wards Act. 
Tne Court of Wards challenges the Raja’s 
right to file the petition, on the ground 
that under the Court of Wards Act, it has 
itself become the legal guardian of the 
minor children. It urges, in the alternative, 
that in regard to the four matters referred 
to ins. 28, Court of Wards Act, namely, 
“the custody, residence, education and 
marriage” cf the minors, it is vested with a 
discretionary power, in the exercise of 
which if cannot be controlled by a Gourt 
of Law, unless it be sheWwn that it has 
acted mala fide, 1. e., fraudulently, corrupt- 
ly or maliciously. It is then maintained 
that the petition is barred in virtue of 
s. 90, Court of Wards Act. Finally, our 
jurisdiction is denied on the ground that 
the infants are residing at Vizagapatam, 
i.e., outside the local limits of the ordinary 
original civil jurisdiction of the High Court. 
With each of these matters I shall presently 
deal, but for the present it must be stated, 
that the Raja vigorously contends that 
the proposed exercise of ils discretion by 
the Court of Wards (granting that any 
such discretion is vested in it under the 
law) is capricious, unreasonable and op- 
pressive. He maintains that he is an 
affectionate father, mentally quite sound, 
but that the action which the Court of 
Wards proposes to take is such as is 
likely to render a normal man ineane. 
Referring to himself, he says that he was 
educated at Mayo College, Ajmere, and 
obtained the Chiefs’ College Diploma, that 
he is a licensed Air Pilot that he has exten- 
sively travelled throughout India and made 
short sojourns in England and on tke 
Continent and that he has been permitted 
to possess Modern firearms and ammuni- 
tion and has obtained a motor car driving 
license. He says further that two com- 
petent doctors, one of whom belongs to ` 
the Indian Medical Service and is the 
Principal of the Medical College, Vizaga- 
patam, have certified that he is free from 
any mental d’sorder. Hs goes on to say 
that his children are of tender age, the 
girls being 14 and 10 years old and the 
boys being of the agesof 12 and 9. He 
asserts with emphasis that tke removal of: 
the children will greatly imperil their 
well-being and what he urges in this rea- 
pect is as follows: 
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“Of the children, the two boys are being educat- 
ed at schocl in Vizagapatam and each of them 
has a whole time Graduate tutor and the two 
girls are being taught by Roman Catholic Buro- 
pean Nuns, and I am enhancing the knowledge 
of the four to the extent I can. | see no sense in 
the children being separated from their country- 
men and in thei having no manner of education 
in their language. India is not a barbaric coun- 
try; it has Schools and Colleges, some of which 
areas good as the best of them in England: Just 
as black bears cannot survive in the Artic regions 
and white bears can, my children may nob be 
able to survive the severe cold of the winter in 
England, while English children are generally 
able to do so. The severeness of the English cold 
is such that a laige number of English people 
leave England and go to the south of France in 
the winter. The percentage of Indians of British 
India going for school education as compared with 
those going for collegiate and post-school study, is 
almost nil.” ; 

I have thought ft to quote this passage at 
some length, as it has a bewring on the 
question of the exercise of discretion to 
which | shall advert later on. Stress is 
also laid on the fact that the threatened 
removal of the children out of the juris- 
diction would in itself furnish sutticient 
ground for our interference. To avoid any 
misunderstanding, I wish to observe that 
whether the father has become unlit to be 
the guardian of his m{nor children under 
S. 19 (b), Guardians and Wards Act, is a 
matter, which would fall to be considered, 
if atall, atalater stage. For the present, 
therefore, I refrain from alluding to any 
allegations made against the petitioner, 
such us, that he is su erratic that the 
minors, if permitted to associate with him, 
are likely to be contaminated. There 1s 
one further matter [ must notice before I 
proceed to deal with the contentions rais- 
ed. The nearest relations of the infants 
are, their father, the petitioner, their 
mother, the Rani, their uncle the Maha- 
rajakumar of Vizianagaram, and lasıly 
their giand-mother, tne Dowager Rani. 
The Court of Wards alleges that its deci- 
Sion was taken after consulting these four 
relations and that it received the approval 
of all excepting the father; but during the 
argument the proposal was condemned by 
every relation other than the mother, and 
in this connection, I must remark that 
althougo the petitioner was eager to argue 
in person even the intricate questions of 
law that this petition has raised, he found 
himself out of his depth, but the Dowager 
Rani, who supported him, was ably re- 
presented by Mr. Vepa, a junior Advucate, 
whose industry and research were such, 
that we obtained considerable assistance 
from his argument. Besides the Dowager 
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Rani and the Maharajkumar, there are 
other relations, tnough not so near (the 
petitioner's sister, grandfather and grand- 
mother): who filed atlidavits expressing 
their disapproval. The reason for my re- 
ferring to these facts is this: The Court 
of Wards insists that what really mutters, 
was the attitude taken by the relationg 
when its decision was reached, but we 
pointed out in the course of the argument 
repeatedly that the paramount econsidera- 
tion being the welfare of the minors, if itg 
decision required to be revised in the light 
of the subsequent events, it ought not to 
hesitate todo so and should not allow any 
question of prestige to stand ia its way, 
These shortly are the facts connected with 
this petition, and I shall now proceed to 
deal with the contentions raised. 

The first contention that I shall examine 
is that based upon the terms of s. 23, 
Court of Wards Act. It is urged that the 
rights possessed by the petitioner as the 
father in respect of his minor children 
came to an end consequent on the action 
taken by the Local Government under s. 15. 
The superintendence was assumed not only 
of the property of the petitioner but also 
of his person; it is said that in such a 
case, the wards of the ward become virtually 
the wards of the Court of Wards. Whether 
such a far-reaching result inevitably tollows 
from the provisions of the Act, is a ques- 
tion which needs careful examination. 
Does the Act, though not by express enacte 
ment or by necessary Implication, never- 
theless deprive the disqualified proprietor, 
and as I shall show, even third parties 
sometimes, of valuable legal rights ?—that 
in short is the question to be decided. 
Section 23 runs as follows: 

“The Oourt may make such orders and arrange- 
ments, as it may seem fit, in respect of the custody 
residence, education and marriage: (a) of any ward 
whose person is for the time being under its super- 
intendence ; (b) of any minor child, minor brother 
or minor sister of such ward, who, in the opinion 
of the Court, is entitled to maintenance at the 
charge of the ward's estate; (e) of the ward's 


next male heir being a minor and also entitled 
to maintenance,” 


It is maintained that the control of t 
Court of Wards over the spacified ae 
relations of the ward in respect cf the four 
matters mentioned here, namely, custody, 
residence, education and marriage, is abso- 
lute and unfettered. The learned Advocate- 
General further suggesis that these four 
incidents exhaust what is known as the 
right of the guardianship, which consists 
of these four component parts, in other 
words, while, the disqualified proprietor 
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becomes the direct ward of the Court of 
Wards, his minor relations named in the 
section become the indirect wards of the 
Court. This contention is opposed to the 
entire scheme of the Act and is inconsis- 
tent with its provisions. Section 15 shows 
that it is the proprietor that is disqualified 
and it is his person or property alone over 
which the superintendence is assumed. 
Under s. 19 the person that becomes a 
ward under the Court is the disqualified 
proprietor, and if it is intended that his 
minor relations also should be the Court’s 
wards, the section would have said so 
Section 24, which immediately follows s 23 
and along with which it should be read, 
` dispels the idea that under the Act, the 
disqualified proprietor and his minor wards 
are treated alike. While the section spe- 
cifically provides for the appointment of a 
manager or guardian for the property or 
person of the proprietor himself, there is 
nothing there to suggest that similar 
powers are conferred over the person or 
property of the ward's minor relations. 
Further, there is no warrant for reading 
‘into the Act more than it actually enacts 
and especially in matters concerning the 
rights of a subject, it would be wrong to 
‘hold that valuable rights are taken away 
by implication. The primary purpose of 
the Act is to preserve andsafeguird the 
property of certain proprietors and as 
ancillary to that main purpose, the Court 
of Wards is empowered to assume in some 
cases superintendence of their persons also. 
Section 9, the first of the group of sections 
dealing with this matter, makes it clear 
that the disqualification which the Act 
contemplates is that which renders the 
proprietor unfit to manage his property 
and not his person. In four places in this 
section reference is made to ‘property’ as 
distinguished from “person.” ‘Then s. 16 
declares in no uncertain terms that it is 
the safeguarding of the property with which 
the Act is primarily concerned; it emphasises 
the idea that the compelling factor that 
leads to the declaration is that public in- 
terests demand that the proprietor's pro- 
perty should be managed by the Court. 
This ‘being s0, even were two constructions 
possible, the Court should prefer that which 
would leave unimpaired the rights of the 
ward in respect of matters not connected 
with his properly, over which the superin- 
tendence hus been assumed. But the position 
here is much simpler, there being little or 
no ambiguity in the matter. Section 34 
carefully enumerates the disabilities which 
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the Act imposes upon the ward, but now 
here does it say that he is incapacitated 
from continuing to be the guardian of his 
own minor wards. Indeed, the present con- 
tention is opposed both to the spirit and the 
letter of the section. The section is ex- 
pressed in a negative form but leads inter 
alia to the following positive res lis: (2) 
A ward may make himself pecuniarily 
liable in respect of that part of his pro- 
perty not under the superintendence of the 
Court of Wards, (44) he may transfer or 
create any interest in such property or 
collect rents and profits cf such property, 
(iii) he may enter into a contract of mar- 
riage; that is an unquestioned right he 
possesses, although as regards the expenses 
to be incurred, the Coureof Wards in the 
interests of the estate has a right to fix 
the amount, iv) he can adopt or give 
permission to adopt with the consent of the 
Court of Wards, which, however, it cannot 
arbitrarily or capriciously withhold, (v) sub- 
ject to the same restriction, he can dispose 
of his property by will. 

There is nothing therefore either in the 
language or the purpose of the Act to show 
that a disqualified proprietor becomes 
legally incapacitated for all purposes; on 
the contrary, certain legal rights which he 
possessed previously, are preserved to him 
unimpaired. Is it to be lightly assumed 
that 4 person, who the Act declares is 
capable of exercising such legal rights, as 
making an adoption or executing a will, is 
to be treated, as has been suggested, as a 
“practical lunatic” and deprived uf his powers 
of guardianship? Section 9, it must be 
borne in mind, deals with four different 
categories of disqualified proprietors. Leav- 
ing out the case of women covered by 
cl. (b) (which has no bearing on the pre- 
sent discussion), the proprietors faling under 
cls. (a) and (c), namely, minors and lunatics 
should be carefully differentiated from those 
falling undercl. (d). As regards the former 
two categories, certain disabilities attach 
to them under the general law; but the 
disqualified proprietors governed by cl. (d), 
like tLe present petitioner, are created by 
the Act, by the provisions of which alone, 
the extent and the nature of their disabili- 
ties must be determincd. The only possible 
inference therefore to be drawn from the 
sections to which I have adverted is, that 
it would be contrary both to the scheme 
and the language of the Act to hold that 
the power of the disqualified proprietor 
over his children, has been in any way 
affected or curtailed. The same result is- 
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mmartived at in another way. I have shown 


that there is nota single provision which 
enacts or from which it can be inferred, 
that the Court of Wards, by becoming 
the guardian of the disqnalified proprietor, 
ipso facto becumes the guardian cf higown 
wards. . : 

-If the Court of Wards does not. become 
their guardian, is there any re:.son'to hold 
that the pre-existing rights have been 
altered or affected? That they must have 
some guardian cannot admit of doubt; it 
reasonably follows that-the person who was 
their guardian previous to the proprietor 
being disqualified, continues to be so. This 
raises a question as regards the rights of 
third parties also. The folowing illustra- 
tion will serve te make that point clear. 
Suppose there are two minor brothers, of 
whom the elder is the holder of an impar- 
tible estate. Their parents are dead and 
their paternal uncle is their.natural guar- 
dian. If the elder brother has been made 
a ward of the Court of Wards, does that 
put an end to the uncle's right of guardian- 
ship over the other minor? Here the 
uncle is not the disqualified proprietor but 
a third party, and the contention urged 
seems to assume that even such third 
party's powers are taken away. 
struction which leads to such an.anomal- 
ous result no Court ought toaccept. My 
view based so far on the Court of Wards 
Act receives further support from the 
Guardians and Wards Act, with the re- 
levant provisions of which I shall now 
proceed to deal. Section 19 provides (I 
quote only the material part): .. 

“Nothing in this chapter shall authorise the Court 
(i. è., the Court of law) to appoint or declare a guar- 
dian of the person . ... . (c) of a minor whose property 
is under the superintendence ofa Court of Wards com- 
petent to appoint guardian of the person of the 
minor. 

This section removes from the jurisdiction 
of the Courts of the land, the minor wards 
under the Court of Wards, but does not 
exclude the minor relations of such wards. 
The present contention would have been 
sound, had s,19 contained a further clause 
to the following effect : “id) of any minor 
child, minor brother or minor sister of a 
ward under the Court of Wards.” Now, 
turning tos. 41, the next relevant section, 
it enacts inter alia thatthe powers of a 
guardian of the person cease |s. 41 (i) (b)|— 
by the Court of Wards assuming superin- 
tendence of the person of the ward. It does 
not say, as it ought to have said if the 
present contention were right, that those 
powers cease by the Court of Wards assum: 
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ıng superintendence of the person of the 
guardian of the minor ward; for be it noted 
that a minor is competent to act as guardian 
of his own minor wife or child isee s. 21, 
Guardians and Wards Act). Unless by 
express Statute, no subject can be deprived 
of his rights under the law—TI take this to be 
a fundamental principle. Here, the two 
relevant statutes to which I have referred, 
far from taking away the rights in question, 
contain positive indications which strongly 
suggest the very opposite. There is another 
part ofs.19 very pertinent to the present 
enquiry. I quote again so much ofit asis 
material : 

“Nothing in thischapter shall authorise the Oourt 
to appoint or to declare a guardian of the person...... 
(b) of a minor whose father is living and is not in the 


opinion of the Oourt unfit to be the guardian of the 
person of the minor.” 


This snows that if the Court of Wards 
desires to put an end to the guardianship 


. of the petitioner, it should, to achieve that 


object, institute a proper proceeding under 
this section, in which case, it would be 
bound to show ‘affirmatively that the father 
is unfit to be the guardian of the persons 
of his minor children. There is, however, 
in the Guardians and Wards Act, s. 3, which 
saves the jurisdiction of the Oourt of Wards, 
and this brings us to the question, does s. 23 
Court of Wards Act, curtail the powers of 
the father? If it does, nothing in the Guar- 
dians and Wards Act, can derogate from 
the authority of the Court of Wards. That 
is the question which, therefore, remains 
now to be considered. 

I have said that the learned Advocate- 
General has contended that the effect of 
8.23 is to make the Oourt of Wards the 
legal guardian of the minor relations of 
the ward specilied there, That contention, 
I have held, is untenable and opposed to 
the purpose of the Act. The learned Advo- 
cate-General puts forward an alternative 
contention; granting that the Court of 
Wards has not the full rights of guardian- 
ship. Section 23 confers upon it, at any rate, 
certain defined rights, in the exercise of 
which, it cannot be controlled by a judicial 
tribunal. His argument involves that in 
respect of the four matters—custody, resi- 
dence, education and marriage of minor 
indicated—the rights which originally vest 
in the legal guardian become by virtue of 
the section transferred to the Court of 
Wards. If this contention is right, what 
remains in the legal guardian is a truncated 
right, no more in fact than a merely theore- 
tival rigat, as the four ingredients referred 
to above constitute, without question, some 
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of the most essential incidents of a right of 
guaidiansnip. In effect the argument is, if 
the Court of Wards is not the guardian in 
the str:ct sense of law, for ail practical 
purposes it possesses that character. The 
provision, (if properly understood) does not 
lend the slightest support to this contention. 
What is conferred upon the Court of Wards 
by cls. (b) and (c), s. 23 (with those clauses 
alone we are here concerned), is not a right 
but a power, and a good deal of confusion 
has been imported into the argument by 
failing to distinguish the one from the other. 

The purpose of those clauses is merely to 
make thet legal and possible wnich otner- 
wise the Court of Wards would have no 
right or authority to do, it is empowered to 
incur charges or make disbursements, wnich 
it would have no right.to incur or make, in 
the absence of that provision. But the 
power so conferred is for the benefit of the 
persons indicated in the section. Whena 
statute confers authority on some public 
body or person, in terms simply permissive 
or enabling iby the use of explessions,, such 
as, “may” or “shall have power”, the ques- 
tion has often arisen, whether the power so 
conferred is merely a discretionary power 
or has a compulsory torce. The learned 
Advocate General contends that every one 
ef he enabling words in every clause of 
s. 23 is to be construed as creating a duty, 
in other words, as mandatory. This may 
be granted as it is not to his opponent's 
interest to contest this proposition. but 
what follows? Is the power to be regarded 
as having been ccnierred upon the Court of 
Wards tor its own benefit, in which case the 
power may amount to a right, or ior the 
benefit of others, namely, the persons speci- 
fically pointed out in the clauses in queson ? 
There can be no doubt, having 1egaid to 
the scope and the object of the Act, that the 
second of these two alternative is what is 
inteuded. Numerous statutes have made us 
familiar with imstances where public bodies 
have been entrusted with powers tor the 
beneut of persons specifically indicated, and 
jt 1s incontestable tnat no question of exer- 
cising the power can arise unless, when the 
case arises, lis exercise is duly applied for 
by the party, lor whose benent the power is 
reposed. in Julius v. Lora Bishop of Ox- 
fora (1), Earl Cairns, L. C., pomts out that 
wn Macavcugall v. Paterson (Z), Jervis, O. d., 
praen the sule to 2 that: 

“When a Statute confers an authority to do a judi- 
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cial act-in a certain case, it is imperative on those so 
ulsnolizcd to exerciss the autho.ity when the case 
arises, und its exercise is duly applied for by a party 
interested aud having the righi tu make the appli- 
CAGION : (p, 224*).” ' 

Earl Cairns, L. G., himself expresses the 
idea thus : 

“Where 8 power is depcsited with a public officer 
for the purpose of being used for the benetit uf persons 
Who are specifically puinted out and with regard to 
whom a definitiunis supphei by the Legislature uf 
the conditions upon which they are entitled to Call for 
its exercise, that power ought i) be exercised and the 
Vourt will require 16 to be exercised: (p. 2247). 

Loru Blackburn deals wiih bae print in 
tue tollowing passages : 

“It the object for which the power is conferred is 
fortne purpuse ot enforcing a tight, there may be 
u duty cast on the donee ot the power, to exercise if, 
for tue benent ot thus: who have that right, when 
required on their behaif: (p. gil). T'he enabling 
words are Cuustrued as Compulsory waenever the 
object of the power is to effectuate a legal right. It 
ig rar Moie easy tushew that there is a right where 
private interests are concerned than where the alleged 
tight 18 iu the public only, and in fact, in every case 
Cited; and in every casa tuat 1 kocw of \woetner the 
wuras Confe:ring a power are enabling only, and yet 
it hus beea held that the power must be exercised), ib 
has been ou the applicat.on of those whose private 
riguts required the exercise of the power : (p. z44*).” 

jn deciding whether the intention of the 
legislature 1s to grant & mere discretion or 
LO LLNpOse a posllive duly, it is pointed out 
ın wue judgments delivered in tue case cited, 
buat regard should be had inter ala to the 
general object of iue statute witu reference 
lw wulen Lae question arises. DSimilany, tor 
determining whether a power 18 reposed in a 
statutory body ior 118 own beneti or for the 
benent vi certain gpecilied persons or class 
of persons, ib 18 of the utmost importance to 
Consider, what tue object is which the Legis- 
laure muy be presumed 10 nave intenaed, 
Lhe object ot the Act is to preserve the. 
estale OL a disqualiied proprietor, and how 
is thus object achieved or furihered by the 
VUours ot Wards being enabled to assume 
convoi over bis minor relations ? ; 

“lpas In the last degiee improbable that the Legis- 
lature would overthiow tunaumental principles, m- 
ivinge rights or depart from the general system of 
law withous expressiug its intention with iires.stible 
clewrness ; Maxwell on the Interpretation of Statutes, 
Hiuiblun ¢, Pa dl)” 

Wuy suoud it be assumed that for no 
lutenigibie ieasuu, a pudlic body whose 
UUCLIUL 18 Lo prebelvVe the esiate of A, 18 
given tue rigat tu have the pnysical control 
ot ihe persuns ot B or Gur? On the 
oiher baud 1b would lead to no such injustice 
or absurdly to Mold that & power has been 
cunlerreu upon the Ouurl uf Wards Lo pe 
exercised fur tue benefit of the minor re- 
Jauons when required on their behalf, 
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Throughout in the argument, it was wrongly 
assumed that cls. (b) and (c), s. 23 conferred 
an indefeasible right on the Court cf Wards 
which it could exercise at its pleasure. 

Tne true effect of those clauses, as I have 
been endeavouring to point out, is to em- 
Power the Court of Wards to provide, when 
required, for the dwelling of the minor 
relations, such residence as it thinks fit, 
and not to enable it even without being 
required, to thrust upon them a house in 
which they can be compelled to live; 
Similarly, when called upon to provide for 
their education, to incur such charges as 
it may deem fit and not, even without an 
application for the exercise of the power, 
to compel them to attend a particular 
School or to pursue a particular course of 
studies. The point, as I conceive it, is 
really a simple one, but owing to the con- 
fusion that has been imported, the matter 
has been argued at great length at the 
bar. The reason for holding that when 
public officers are empowered to do certain 
things for a third person, the words are to 
be construed as mandatory, is stated to be, 
that the power is placed with the 
depositories, not for their benetit, but for 
the benefit of such third: party, to meet 
the demands of right (Maxwell on the 
Interpretation of Statutes, Edn. 7, pp. 213 
and 214). 

In the light of these principles, the 
meaning of cls. (b) and (c), s. 23 becomes 
perfectly clear. Certain minor relations 
of the disqualitied proprietor are to be 
provided maintenance out of the estate, 
the more important incidents of what is 
shortly termed the maintenance right being 
Set out in the section, as comprising “custody, 
residence, education and marriage.” ‘Ihe 
clauses confer on the Court of Wards “a 
legislative right and power” (per Lord 
Penzance in J ultus V. Lord Bishop of Oxford 
(1) at p. 2294) to make arrangements for 
the purposes specilied, if required, or if duly 
applied for, ın other words, it makes legal 
and possible the incurring of the expenses 
and charging them to tue estate. That 
is the scope and effect of the relevant 
Clauses ot the section and it would be a 
perversion of tne Act to cali this power a 
right and to argue that in the exercise 
of that right the authority of the Court of 
Wards is absolute and unfettered. [Ít 
will be seen that I have contined my 
remarks to cls.(b) and (e) alone, for the 
position under ci. (a), wh.ch refers to the 
disqualified proprietor himself, is entirely 
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different; the Court of Wards having beet 
constituted his guardian by the Aci, It 
possesses in relation to him a legal right as 
opposed toa mere power. But that is a 
matter with which, as already observed, 
we are nob concerned. A brief reference 
tos. 48, in this connection becomes necess- 
ary. it says: 

“No act done inthe exercise of any discretionary 


power conferred by the Act shall be questioned in 
any Civil Court." 


But how does any question of discretion- 
ary power arise in the case at all? As 
pointed out above, the power vested in the 
Court of Wards isnot such as is avail- 
able against the minors; that is contided 
to il for their benetit and for enabling it 
to charge the expenses to the estate. Before 
leaving this subject, I must observe that 
some reliance has been placed upon s. 67 
. the Court of Wards Act, which provides 
that : 


“Whoever without the previous consent of the 
Court, abets the marriage of any of the persons 
specified in cls, (a), (b) and (c), s. 23, shall be liable 
on conviction” 


toa fine cr imprisonment. It is said tha? 
this section by implication recognizes the 
power of the Court of Wards in respect of 
at any rate the marriage of the persons 
mentioned. One of the persons referred to 
ins. 23 isthe disqualitied proprietor him- 
self: cl. (a). I have already pointed out 
while dealing with s. 34, that it enacts 
that the disqualitied proprietor's capacity 
to enter into a contract of marriage re- 
mains unalfected inspite of s. 23, Thus 
by entering into a contract of marriage the 
disqualitied proprietor himself does not 
Violate any provision of law; but s. 67 
declares that anyone abetting his marriage 
commits an offence and is liable to pe 
punished. ‘his section leads toa strange 
anomaly and hardly fits in with the 
scheme of the Act or its other provisions, 
and abruptly occurring, as it does in the 
chapter relating to penalties, cannot be 
treated as atlecting tue rights under the 
general law. We are not, howeVer, concerne 
ed inthis case with the marriage of any 
person andsos. 67 is not really relevant. 
Tne learned Advocate-General has address- 
ed a lengthy argument with a View to 
show, that where a public body has 
statutory powers cunterred upon it with a 
discretion in regard to their use, its 
decision cannot be contested unless ıt has 
acted mala fide, that is, as he puts it, 
fraudulently, corruptly or maliciously: 
Westminster Corporation v. London and 
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North Western Railway (3). With this 
I shall presently. deal. but in view of the 
opinion already expressed by me, this 
question does not arise. When construing 
a statute of this sort, the first thing to 
ascertain is what powers the public body 
has been invested with; the second thing 
is to ascertain whether it has bona fide 
exercised these powers for the purposes 
for which the Legislature has conferred 
them: Lindley, M. R. in Goldbery & Son 
v. The Mayor, ete. of the City of Liverpool 
(4). Ihave held that the Court of Wards 
has not been confided the power which 
it claims; this being so, the second question 
whether it has bona fide exercised the 
alleged power, does notarise. But grant- 
ing fora moment thatthe powerin ques- 
tion has been conferred on it with a 
discretion how it is to be used? I am 
prepared to hold without the slightest 
hesitation, that those elements which would 
preclude our interference, donot exist in 
the present case. Lord Macnaghten declares 
in Westminster Corporation v. London 
oe North Western Railway (3) already 
cited : 

“Tt is well settled that a public body invested 
with statutory powers such asthose conferred upon 
the Corporation, must take care not to exceed 
or abuse those powers. It must keep within 
the limits of the authority committed to it; 


it must act in good faith and it must act 
reasonably.” 


And the expression “acting reasonably” 
is explained later on as meaning ‘“ with 
judgment and discretion” and Turner, L. J., 
. js quoted in support of this statement. Sir 
Francis Jeune in Goldbery & Son v. The 
Mayor, ete. of the City of Liverpool (4) to 
which I have ‘referred, defines ‘the ex- 
pression bona fides in terms particularly 
appropriate to the facts of the present case. 
The test according to him is, has the 
public body acted bona fide in the sense 
that it has fairly endeavoured to ascertain 
what is necessary or expedient, clearing 
its mind from pertsonal motives and per- 
sonal feeling ? I quite realize that the 
mere fact that another person might 
arrive at a different conclusion, is no 
ground whatsoever, for reviewing the 
decision of the public body in whom the 
discretion has been vested. But I wish to 
apply the two tests mentioned above, those 
laid down by Lord Macnaghten and Sir 
Francis Jeune with aviewtosee whether 
the decision of the Court of Wards is 


(3) (1903) A C 426; 72 L J Oh, 629; 69 J P 425; 54 W 
R19; 98LT 143. 
(4) (1900) 62 L T 362. 


RAJAH OF VIZIANAGARAM v, SECRETARY Orstata (MADR.) : 


. well-being and happiness. 


169 10 


reviewable or not. The Raja of Vizia- 
nagaram belongs to an ancient family and 
in the foremost among the Zemindars .of 
the Presidency. The income his estate 
yields is abcut 22 lakhs, the highest in 
the province and the peishcush amounts 
to six. lakhs. The petitioner's father’s 
predecessor attained great distinction, was 
granted the personal title of Maharaja 
and created a G. O. I. E. The latter's im- 
mediate ancestor was made aK. ©. 8. I. 
and upon him was likewise bestowed the 
persunal distinction of Maharaja (Gazet- 
teer of the Vizagapatam District, pp. 338 
and 3840). These facts I advert to for 
showing that this family has attained a 
predominant position in the Presidency. 
That it has established itself in the 
affections and hearts of the public 
of the Northern Sircars, is common know- 
ledge. 

The petitioner protests with great force 
against his minor sons and daughters 
being sent to England. He maintains 
that he is deeply attached to his children, 
whose removal will cause him great 
mental anguish and imperil .their own 
The action of 
the Court of Wards, he says is almost 
without precedent, as never before has a 
boy or girl of tender age from the landed 
aristrocracy, been sent abroad for pur- 
poses of education. ‘The proposal hus rous- 
ed the resentment of his nearest relations 
who feel that it is opposed to their cherish- 
ed usages and traditions. His mother, 
the Dowager Maharani, a lady greatly 
respected and the seniormost member of 
the family, and his brother, the Rajkumar 
of Vizianagaram, have filed statements 
condemning the proposed step in no 
uncertain terms. There are in this 
country many institutions where children 
of the status and position of the minors 
can be received and educated. One 
such institution is Mayo College, Ajmere, 
which as the petitioner points out, His 
Majesty the King as the Prince of 
Wales described as “the Eton of India” 
(from the speech delivered at Mayo Col- 
legeon November 28, 1921). Sir George 
Anderson the Educational Commissioner 
with the Government of India, recently 
referred to “the record of achievement and 
the high position which the College now 
holds“ Mr. D. H. De La Fargue, 
Secretary tothe Agent to the Governor- 
General, Rajputana, refers tothe ‘acute 
sense of the esprit de corps and pleasant 
atmosphere which pervades the whole 
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ollege ;’ 

“Apart from Ruling Princes and their relations, 
«oly the sons of landholders of particular ranks 
re eligible for admission. See the Annual Report 


«nthe working of the Mayo College, Ajmere, for 
934-35,)” 


Another institution of the same kind is 
he Rajkumar College, Raipur, which 
urns out boys “well equipped to take 
sharge of their States and Zamindaries” 
See the report of Mr. Wilcock, Secretary 
0 the Agent to the Governor General, 
astern States, contained in the Annual 
eport onthe Rajkumar College, Raipur, 
for 1934-35.) There are three more such 
painstitutions in India and as regards them 
it has been observed that : 

“In point of buildings, staffs and organizations 


these institutions approach English Public Schools: 
(See Sir Stanley Reid’s Indian Year Book, 1935-36).” 






The petitioner mentioned various other 
grounds; First, that a prolonged stay in 
England would make it difficult for the 
minors upon their return here, to re-adapt 
themselves to Indian conditions; secondly, 
that the absence of instruction in the 
vernaculars, would be highly detrimental 
to their interest ; thirdly, that they would 
be strangers in their own land and would 
find their natural environment unsuited to 
them : fourthly, that the boys would lose 
touch with their tenantry, whose affections 
they would alieuate—a serious handicap 
when theyenter on the administration of 
the estate ; and that in the case of the 
girls, the public would look upon the step 
with the utmost disfavour. 

We find it difficult to ignore or resist 
any of these arguments. Not one of them 
has been answered by the Court of Wards, 
which simply maintains that it hag a legal 
right whichit cannot allow to be challeng- 
ed. It has made one suggestion and no 
other, namely, that it is necessary that the 
children should. be removed from the al- 
leged pernicious influence of their father. 
This objection can be easily overcome. 
The father has expressed willingness to 
be subject to such restrictions as may be 
imposed upon him. We made it clear 
that we would be prepared to make such 
order as would have the effect of keeping 
the minors out of the reachof the peti- 
tioner, whose access to them would be 
carefully and strictly regulated. I have 
given this matter my most anxious con- 
sideration and feel constrained to say, that 
applying every test the exercise of the 
power has not been reasonable or bona 
fide. Inthe words of Lord Macnaghten, 
a public body entrusted with a statutory 
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power must act “with judgment and dis- 
cretion.” 

_It appears to me, I say so with great 
reluctance that these two requisites are 
entirely absent. As against every near 
relation of the minors, the father, the uncle 
and the grandmother, the only person who 
favours the proposalis the minor's mother, 
who, for reasons not clear seems disposed 
to prefer a sojourn abroad. It has been 
hinted that we should payno regard to 
the wishes of the father, as the is addicted 
to abnormal and eccentric habits. On this 
we are not competent toform any judg- 
ment at present. But the petitioner has, 
as already stated argued hiscase in per- 
son and his behaviour in Court has not 
shown the slightest signs of mental in- 
stability; onthe contrary, he behaved with 
great dignity, moderation and restraint 
and his bearing and address were marked 
by refinement and courtesy. Even when 
serious imputations were made against 
him, he was not heard to make one harsh 
remark either against the Court of Wards 
or against his wife. For this part of the 
case it may be assumed that circumstances 
exist which would induce the Court to 
interfere withthe father’s control but that 
is not the point that is now relevant. The 
question is the only ground alleged, namely 
the possible contamination of the children 
disappearing is there any reason why the 
Oourt of Wards should transport the 
children to England, flouting the wishes of 
the father and the other near relations ? 
I cannot but recall in this connection the 
pregnant observations of Lord Macnaghten 
who thus describes the position of public 
bodies entrusted with the exercise of 
statutory powers, involving the invasion of 
private rights : 

“It seems tome that when a public body is exer- 
cising the statutory powers conferred upon it for 
the benefit of the public, it is bound to have some 
regard tothe interests of those who may suffer for 
the good of the community: Westminster Corpora- 


tion v. London and North Western Railway (3) at 
p. 4334," 


Here, assume for a moment that the Act 
has deprived the Raja inthe public in- 
terests (s. 16) of his legal rights; then 
as a matter of simple justice his wishes 
and inclinations ought to count for some- 
thing and not tobe wholly disregarded. 
Even putting aside the father's wishes, in 
the children’s interests, which must be 
the paramount consideration, their removal 
from the country atthe most impression- 
able period of their lives seems very un- 
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desirable. Nor has anything been adduc- 
edto justify the attempt to remove them 
from the jurisdiction of the Courts of the 
province. However as I have said, my 
view being that the Court of Wards does 
not possess the power claimed. the question 
whether the exercise of the alleged power 
is bona fide or not does not arise. But 
in view of the insistence with which this 
matter has been argued, J have had, with 
considerable reluctance, to come to the con- 
clusion (should a finding on the facts become 
necessary) that the Court of Wards has not 
acted bona fide (Lsay so with sincere 
respect) as that term has heen explained 
by Sir Francis Jeune or ‘‘with judgment 
and discretion,” in the words of Lord Mac- 
naghten. 

It is next contended that s. 50 Court of 
Wards Act, renders the petition incom- 
petent. It says inter alia that in all suits 
or proceedings in any Oivil or Revenue 
Court, the ward shall sue and be sued in his 
own name and the manager of his proper y 
appointed under s. 24 shall represent him 
as next friend of guardian ad ‘litem as 
the case may be. A manager has been 
appointed by the Court of Wards under 
s. 24 forthe property of the petitioner 
and it may be mentioned that no guardian 
for the person has been so appointed. It 
is urged that a disqualified proprietor is 
wholly disabled from instituting any suit 
or proceeding, which can be filed by the 
manager alone on his behalf, in other 
words, that this section imposes upon the 
ward a total disability in regard to the 
institution of proceedings in Court. First 
this contention involves that even where 
the superintendence of the Court is res- 
tricted tothe ward’s property the alleged 
disability extends to proceedings relating 
to his person; it. is unnecessary to in- 
quire whethcr this resnlt is intended. 
Secondly it involves that the disability 
alleged attaches even to the property of 
which the Qourt acting under s.19 has 
refrained from assuming superintendence; 
why this should be so having regard again 
to the professed object of the Actis some- 
what difficult to follow. But I prefer for 
the present not to express any opinion on 
this question either. The contention in- 
volves, thirdly that the extent of the dis- 
ability is so great that it exists, even where 
the intended suit or proceeding relates 
neither to his person nor property. This 
contenticn in my opinion ought not to pre- 
vail. 

A disqualified proprietor can under s. 34 
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enter into a contract of marriage as al” 
ready pointed out is it to beheld that in 
spite of this he cannot sue in respect of 
a breach of promise of marriage? Again 
in matters relating to his status why should 
he be disabled from filing proceedings 
intended to assert his rights ? For instance 
would it be proper to hold that the section 
is intended to preclude him from institut- 
ing a suit complaining against his expul- 
sion from caste? To extend the alleged 
disability to proceedings of this sort, seems 
opposed to the scheme of the Act and out- 
side its purview. Apart from the implied 
intention of the Act, I should prefer to 
rest ‘my judgment upon the wording of 
g. 50 itself. It enacts te start with, that 
in all suits or proceedings the ward shall 
sue and be sued in his own name. This re- 
quirement has been here fulfilled. The 
difference between the language of this 
section and the provision in the Civil Pro- 
cedure Code relating to suits by or against 
minors and persons of unsound mind igs 
most significant. Order XXXII, r. 1 of the 
Code provides that every suit by a minor 
shall be instituted in his name by his next 
friend and r.2 goes on to say that where 
such a suit is instituted without a next 
friend, itis liable to be dismissed. Section 
50, Court of Wards Act, enacts a very differ- 
entrule. After providing as already stated 
that the ward shall sue and be sued in his 
own name (that has been complied with 
here), it geoson to say that the manager 
of his property shall represent him as 
next friend or guardian ad litem as the 
case may be. The result, to my mind, 
appears to be, that a petition constituted 
as the one in the present case cannot be 
held to be defective. The present s. 50 re- 
pealed and amended a provision which ran 
thus : 

“Every ward shall sue and be used in the Civil 
Courts in the name of the District Collector speci- 


fied inthe notification under s. 19 or the Collector 
appointed ander s. 46 as the case may be.” 


The language of the repealed section 
makes it imperative that the suit shall be 
brought in the name of the guardian, and 
the fact that the legislature thought fit to 
repeal it and enact a new provision on en- 
tirely different lines ought not to be ignor- 
ed. The need for the amendment that was 
made is illustrated by this case. It is 
inconceivable that the same person shculd 
have been intended to be both plaintiff 
and defendant for that is the effect of the 
contention that has been put forward. 
The manager, who it’ is urged ought to 
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have filed the present proceeding is no 
more than a “servant” of the Court of 
Wards (s. 31) “snbject to its control” and 
“bound by its orders” (ss. 24 and 28) ani 
required bv s. 52 to obtain its previous 
authorization before representing a ward 
in any legal proceeding. My view of the 
section is this : a proceeding instituted 
by amale proprietor not being a minor or 
a lunatic, isnot a nullity, and the fact 
that the manager does not appear on the 
record as his next friend is a mere irregu- 
larity andis no ground for dismissing it. 
Ordinarily, the manager should represent 
him, and where that has not been done, 
the Court acting reasonably and on proper 
grounds being shown, ought to give the 
parties an opportnnitv to cure the- defect. 
But when as in the present case the pro- 
ceeding is directed against the Court of 
Wards itself, to pursue the usual course 
would lead to an obvious absurdity as it 
would be contrary to settled principles to 
permit the same person to figure both as 
plaintiff and defendant And on the facts 
here it .would be idle to pretend 
that the servant of the Court of Wards 
can effectively represent the petitioner or 
adequately safeguard his interests. In my 
opinion. therefore, there is no substance 
whatever in the contention that the pro- 
ceeding is harred by s. 50. 

If my conclusions so far are correct. it 
would inevitably follow that this applica- 
tion would have been allowed, had it been 
filed under the Guardians and Wards Act, 
before the District Court of Vizagapatam 
where the minors are residing; but it is 
Maintained that as the petitioner has 
chosen to move the High Court which has 
no jurisdiction in the matter, his petition 
1s incompetent and ought to be dismissed. 
After carefully considering the question, 
I feel compelled altogether to dissent from 
this view. Section 3, Guardians and 
Wards Act saves the power of the charter- 
ed High Courts and there is algo a provision 
in the Court of Wards Act (s. 3) which 
similarly saves the High Courts’ jurisdiction. 
If we confine ourselves to the relevant 
provisions relating to infants in the varicus 
charters of justice, the question to my 
mind presents little difficulty. The argu- 
ment bas covered much ground, in my 
opinion quite unnecessarily. A careful 
scrutiny of the charters will show that the 
Court is vested with different kinds of 
jurisdiction, sometimes restricted, some- 
times extensive; and at the outset it seems 
to me that this distinction ought to be 
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bornein mind. To illustrate my point I 
may refer, taking the Madras High Court 
Charter of 1865, to a few sections for 
showing that the extents of the jurisdic: 
tions vary. As regards the original civil 
jurisdiction, cl. 2 declares that it shall not 
extend beyond certain prescribed local 
limits. By way of contrast, cl. 34 may 
be referred to. which savs that the High 
Court's testamentary and intestate juris- 
diction is not subject to such territorial 
limitation. Again, provisions in regard to 
other jurisdictions such as criminal ad- 
miralty and matrimonial. are entirely dis- 
similar. Now the question is what is the 
extent of the High Court’s jurisdiction in 
regard to infants? Clause 17 of the 1865 
Charter says that the jurisdiction of the 
High Court in regard to infants within the 
Presidency of Madras is the same as that 
vested init under cl. 16 of the Charter of 
1862; the jurisdiction under the latter 
provision is declared to be “that which js 
now vested in the said: Supreme Court at 
Madras.” Turning to the Charter of 1800 
establishing the Supreme Court, the relevant 
provision is cl. 32, the material part of 
which runs as follows: 

“We do hereby authorize the said Supreme Court 
of Judicature at Madras to appoint guardians 
and keepers for infants and their estates according 
tothe order and course observed in that part of 
Great Britain called England.” 

It will be observed that this clause con- 
fers plenary authority unlike several other 
elauses which ocenr in this Charter. In 
defining the ambit of jurisdiction, cl. 4 
uses worda of extensive application. It 
says that the Court shall have (I quote 


the relevant portion): 

“full power to exercise such civil, criminal, ad- 
miralty and ecclesiastical jurisdiction both as to 
natives and British subjects and be invested with 
such power and authority within Fort St. George 
and the towns of Madras and the limits thereof 
and the factories subordinate thereto and within 
the territories which then were or thereafter may 
become subject to or dependent upon the Govern- 
ment of Madras, as the Supreme Onurt of Jodicature 
in Beneal is invested with, within Fort William or 
the Kingdoms and provinces of Bengal, Bihar and 
Orissa.” f 

I have set out a good part of this clause 
as its language shows beyond doubt that 
subject to the provisions that follow the 
jurisdiction conferred. both as to territory 
and as to persons, is general and not 
restricted. Passing on to the succeeding 
clauses, each of them deals with a different 
kind of jurisdiction. In cl. 21, for instance, 
there is a reference to ‘British subjects’ 
and tothe power possessed by the abolished 
Recorder’s Court. Now turning to the 
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Charter of 1798 establishing that Court, 
we find in the clause dealing with the 
extent of civil jurisdiction, reference is 
made to ‘our subjects, which term is 
equivalent to ‘His Majesty’s subjects,’ the 
expression occurring in 1797, 37 Geo. ITI, 
Ch. 142, in pursuance of which statute, 
the aforefaid Charter was granted. 

To return to the 1800 Charter, the point 
I wish to make is this: Clause 4 detines the 
extent and ambit of jurisdiction and as 
1 have said, the words used there are per- 
fectly general. Then follow several heads 
of jurisdiction, not in all cases of equal 
extent—some restricted, some not; but in 
the case of infants with which alone we 
are concerned, the jurisdiction conferred is 
plenary; forin cl. 32, as already stated, 
there is no restriction either as to place or 
persons, as it provides in the most general 
terms, that the Supreme Court in the matter 
of appointing guardians for infants, is 
authorised to follow the same order and 
course, as that ‘observed in that part of 
Great Britain called England.” Itis fur- 
ther material to observe that the power 
and authority with which the Madras 
Supreme Court is invested under cl. 4, al- 
ready quoted, is similar to that possessed 
by the Supreme Court in Bengal; as re- 
gards the jurisdiction over infants, there is 
no difference whatsoever between the powers 
conferred on the Madras and the Calcutta 
Courts (cl. 25 of the Calcutta Charter, 1774). 
The learned Advcocate-General contends 
that the Supreme Court’s jurisdiction over 
infants is both as to territory and as to 
persons restricted jn the same way as its 
original civil jurisdiction, in other words, 
that its jurisdiction is limited to the City 
of Madras and, outside the city limite, to 
European British subjects only. We are in 
effect asked to read into the clause relat- 
ing to infants, all the limitations that 
appear in the clause relating to original 
civil jurisdiction. I fail to see why we 
should depart from the plain meaning of 
the provision and read into it restrictive 
words which do not occur there. It is urged 
that the view that the High Court possesses 
a general jurisdiction over infants, would 
lead to the result that the provincial Courts 
and the High Court pcssess a concurrent 
jurisdiction over them. But does the learn- 
ed Advocate-General’s argument avoid this 
result altogether? Even according to him, 
the jurisdictlon over infants would extend 
beyond the city in the case of European 
British subjects, who undoubtedly under 
the Guardians and Wards Act are subject 
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to the provincial Courts. The argument, 
therefore, based upon the supposed anoma- 
ly entirely falls tothe ground. I agree with 
respect with the observations of Sir Arnold 
White, O J. who says: 


“The jurisdiction in connection with the estates 
and persons of minors is, in my opinion, the juris- 
diction which was exercisable by the Lord Ohan- 
cellor in England acting for the Sovereign as parens 
patriae when the Supreme Court in Madras was in- 
stituted: Annie Besant v. Narayaniah (5) at 
p. 686*,” 

The contention urged in that case was 
that the fact the minors were outside the 
Presidency ousted the jurisdiction of the 


High Court. Here the minors are within 


the Presidency but outside ‘the city, but for 


the purpose of the present argument that 
makes no difference. Referring to cl. 32, 
Letters Patent of 1800, the learned Chief 
Justice says: 

“The language of this clause is quite general and 
is not qualified by any limitations as to persons or 
place such as we find in other clauses of these 
Letters Patent: (see for instance cls. 4, 21, 22, 31 
and 41): Annie Besant v. Narayantah (5), at 
p. 6867." 

There has been a good deal of discussion 
at the bar as to what is meant by the ex- 
pressions. “The British subjects” and “His 
Majesty's subiects,” occurring in the various 
statutes and charters belonging to the 
period 1773 to 1824. It was then that the 
Recorder's Courts at Madras and Bombay 
and the Supreme Courts in the three Presi- 
dency towns came into existence. 

“Before the Government had passed from the Com- 
pany to the Crown it was a matter of doubt whe- 
ther natives of India :excepting the island of Bom- 
bay which had once been a Crown possession) were 
‘British subjects, as that term was occasionally 
used in Acts of Parliament relating to India: (10 
Halsbury’s Laws of England, Edition 1, p. 588).” 


This has been a moot point on which 
divergent opinions have been expressed. 
It is sufficient to refer to the judgments of 
the Bombay High Court in Ardaseer Curset- 
jee y. Perozeboye (6), to show how widely 
eminent jurists and writers have differed 
on this question. Sir William Yardly, O. J. 
in his judgment refers to the opinion of 
Sir Erskine Perry in support of his extend- 
ed interpretation of the term ‘British sub- 
jects.’ Sir Charles Jackson, the other learn- 
ed Judge, who places a narrower meaning 
on the expression finds support in the opi- 
nion of Sir Charles Grey. Indeed it would 
be tedious and would serve no useful pur- 


pose to attempt a solution. As writers on 
(5) 25 MLJ 661; 21 Ind. Cas, 789; AIR 1915 Mad, 
157; (1914) M W N Sup. 1. 
(0) 6 MIA 348;4 W R91;1 Suther 265; 10 Moo. P 
O $75 Œ O). 
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constitutional law point out, the Parliament 
deliberately avoided a precise definition of 
the term ‘British subjects, and the Act of 
1813 (53 Geo. IL, Ch. 155) for the first time 
expressly proclaimed the sovereignty of the 
Crown over the Gompany’s possessions; then 
by the Charter Act of 1833 (3 and 4 William 
IV, Oh. 85) toe territorial possessions of the 
Company were continued to it for £0 years 
“but in trust for His Majesty. his heirs 
and successors for the service of the Gov- 
ernment of India.” (Keith’s Constitu- 
tional History of India, 1600 -1935, pp. 127 
and 131). True, as observed by the Judicial 
Committee in another connection, in In re 
Southern Rhodesia (7), at p 221*, if there 
is a conquest by the Company's arms, then 
by well-settled constitutional practice, that 
conquest would ke on behalf of the Crown: 
In re Southern Rhodesia (7), at p. 211*. 
Equally unassailable is the proposition, that 
all persons born within King's Dominions, 
by whatscever manner acquired, are natural 
born British subjects. But this most fun- 
damental principle cf British nationality, 
the statesmen of the period shrank from 
asserting unequivocally, as they found it 
sometimes convenient or even necessary; 
to recognise the formal overlordship of 
the Mogul Emperor. Itis not possible to 
define exactly at what precise point of 
time sovereignty became applicable to the 
Various territories which fell under the 
Company's control: Mayor of the City of 
Lyons v. East India Co, (8), at p. 274f. 
flbert observes: 

“Notwithstanding the declaration in the pre- 
amble to the Charter Act of 1813, there was still 
room for doubt whether the native inhabitants of 
those possessions were British subjects within the 
meaning usually attached to that term by Acts of 
Parliament and whether their status did not more 
nearly resemble that of natives of the territories 
in Africa which are under protection but have not 


been formally incorporated in the British domi- 
nions: p. 411.” 


After the assumption of direct control 
by the Crown under 21 anid 22 Vict. 
Ch. 106, the doubt as to sovereignty no 
longer existed and the Crown became the 
paramount power both in theory and in 
fact; see 10 Halsbury’s Laws of England 
Edn. 1, p. 588 But how far is this dis- 
cussion germane to the point at issue ? As 
I have said, lam emphatically of the opi- 
nion, and I wish to repeat it, that in 
regard to the jurisdiction over infants, the 


(D (1919) AO 211; 88 LIPO 1,119 LT 698; 34 T 
LR 595. 
(8) 1 M I A 175; 1 Moo. PO 175; 1 Sar, 107 (P 0). 
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relevant cluuse in the Charter, differing 
in this respect from several other clauses, 
recognises no kind of limitation. So, to 
my mind, the question as to who were 
British subjects, possesses little importance. 
If I am correct in this view, the High 
Court possesses undoubted jurisdiction in 
regard to the minors, though one of British 
birth, resident outside the limits of the 
presidency town. But supposing that the 
jurisdiction of the Supreme Court over 
irfants was confined to Brilish subjects of 
British descent, what follows ? The moment 
direct control was assuined by the Crown, 
every native of British India became ipso 
facto a British subject and from that time 
onwards nothing could hinder the Sup- 
reme Court from exercising jurisdiction 
ever over native Indian infants in the 
mofussii. To put it concretely, in 1856 it 
would he (I am granting this for the pur- 
pose of argument) beyond the competence 
of the Supreme Court to assert jurisdiction 
over native Indian minors outside the city, 
but in 1859 sucha bar would no longer 
exist. This seems to my mind simple 
enough, for I stress once again that under 
cl. 32 the jurisdiction is general and it 
contains noreference to British subjects; 
but if nevertheless the test of a person 
being a British subject is to be applied, 
the question is merely, at the material 
time is he a British subject ur not? By 
s. 8, High Courts Aci, the Supreme Court 
and the Court of Sudder Ad:nalt and 
Foujdaii Adaulat were abolished upon 
the establishment of the High Uourt and 
by s. 9 the jurisdiction of the abolished 
Courts became subject to certain limitations 
vested in the High Court. 

What matters, therefore, is the power 
possessed by the Supreme Court at the 
time of its abolition and it was that power 
that the newiy established High Court 
was vested with. If,.as I have shown, the 
Supreme Court between the passing of the 
Government of India Act, 1558, and its 
abolition, could have exercised jurisdiction 
over native Indian infants in the mofussil, 
the High Court inherited its power and 
jurisdiction. Tnis removes every possible 
doubt which, in spite of what I have 
already said, might still be supposed to 
exist on tne point. There is another aspect 
to which I may advert, making it, how- 
ever, clear that it is not intended to seek 
any ground for my judgment in the re- 
marks to be made in this connection. By 
el. 22 of the 1800 Charter, jurisdiction is 
conferred upon the Supreme Court over the 
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inbabitants of Madras, irrespective of any 
avention of race or birth. The petitioner, 
the Raja of Vizanagaram owns a valu- 
ahle and spacious house at Madras, for 
which ke pays the rates, keeps wp an 
establishment there and resides in it dnr- 
ing his vists to the citv at frequent 
intervale. That on these facts which are 
not disputed, he would answer the descrip- 
tion of the “inhabitant of Madras,” does 
not admit cf doubt. Sir W. Page Wood, 


V. ©. observes: 

“Generally if a party has two or three establish- 
ments, every one of them may be called his resi- 
dence, and not less so because he may not gn there 
for some years. If he keeps up an establishment 
in it, the place is still his residence; and thus he 
may be said to have his residence in two or three 
different countries: Walcott v Botfield (9)." 


Tn In re Moir; Warner v. Moir 
(10) (610*) the Jegatee was bound 
under the terms of a will to reside 


in a certain house for at least six 
months in every year. In one year he 
actually resided for 18 days only and in 
the vear following for no more than 21 
days. The question arose whether there 
was such non-compliance as would lead to 
a forfeiture. Bacon, V. O. observes that it 
is necessary in. order to complv with the 
conditions contained in the will, that the 
place shonl:] be kept up and goes on to sav. 

kept up it has been, for thereis a staff of servants 
there. and the man’s horses and poultry are there 

. The defendant has resided there: he did take 
possession; he has complied in all respect with the 
reasonable interpretation of the will and there is 
no ground for saying that he has not done so: In re 
Moir: Warner v. Moir (10) at p. 610*,” 

These cases have been followed in India 
in Anibala Chaowdhurant.v. Dhirendra 
Nath. Saha(11) where Sir Ashutosh Mukher- 
jee, A.C. J. points out that some persons 
have more than one residence and that 
in respect of them the word ‘reside’ may be 
used in relation to either their personal or 
legal residence: see p. 330T. I have now 
shown that the Raja of Vizianagaram 
would answer the description of the ‘in- 
habitant of Madras’ occurring in cl. 22 cf 
the 1800 Charter. I have already said that 
at any rate subsequent to the Act of 1858, 
the Supreme Court would undoubtedly 
possess jurisdiction over the native inhabi- 
tants in the mofussil. But even prior to 
that year, the position of the inhabitants 


(9) (1854) 1 Kay 534; 69 E R 226, 
Pa UU led 25 Ch. D 605; 53L J Ch. 474; 50 L T 10; 
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of Madras in virtue of cl. 22 was differ- 
ent from that of the inhabitants of the 
rest of the Province; the Supreme Court's 
jurisdiction over them did not depend 
upon anv question of nationality. I con- 
ceive therefore that the Supreme Court, 
acting upon the English analogy would 
not have hesitated to assist a resident of 
Madras invoking its jurisdiction in assert- 
ing his parental authority over bis children 
resident in the mofussil. Indeed the ques- 
tion is not, who would have to move the 
Supreme Court. For, by whcmsoever moved, 
it would have exercised jurisdiction over 
the infant children, though resident in the 
mofussil, of the inhabitants of Madras. In 
In re Willoughby (12) the infant was born 
abroad but his paternal grandfather was 
a natural born British subject, and it was 
held that the Court had jurisdiction to 
appoint a guardian of such infant, al- 
though resident abroad. Kay, J. whose de- 
cision was upheld by the Court of Appeal, 
observes : 

“According to the principle of our law, the 
Sovereign as parens patriae is bound to look to 
the maintenance and education of all his subjects, 
First the question is, whether this principle ap- 
ples to children born out of the allegiance of 
the Crown; and I confess that I do not entertain 
any doubt upon the point, because the moment it 
is established by statute that the children of a 
natural born father born out of the Queen's alle- 
giance are to all intents and purposes to be treated 
as British born subjects, of course it is clear that 
one of the incidents of a British born subject is, 
that he or she is entitled to the protection of the 
Crown ae parens patriae (p. 328*). 

This case of course does not in terms 
apply; but if for ‘British subject’ is sub- 
stituted ‘inhabitant of British India.’ the 
parallel would be complete. The Court of 
Chancery would extend its protection to 
the child of a British subject, though resi- 
dent abroad, thus the residence cf the 
infant is immaterial. By analogy, in the 
case of an inhabitant of Madras over 
whom the Supreme Court had jurisdiction, 
it would extend the same protection to 
his children wherever resident. For these 
reasons it seems to me that the contention 
that the High Court has no jurisdiction 
completely fails. In the result, an injunc- 
tion will issue restraining the Court of 
Wards from removing the minors out of 
the Province or otherwise interfering with 
trem or exeriging any sort of control over 
them, subiect to the condition, that diree- 
tions of the High Court may be applied 
for by any party interested in regard to 
a a Na A adadi Ch. 1122; 53 L T 926; 
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their removal to any place, within the 
limits of British India. The enquiry is 
adjourned for the purpose of ascertain- 
ing, whether the petitioner has rendered 
himself unfit to continue to be the 
guardian of the minors in question, for 
appointing, if necessary, in his place a 
suitable person as their guardian and for 
passing final orders. 

Venkataramana Rao, J.-—This is an 
application under cl. 17, Letters Patent, by 
the Rajah of Vizianagaram in the matter of 
his four children (1) for an order that he 
should have custody and control over the said 
children as their natural guardian; (2) but 
if the Court deems it necessary for the 
preventing of the children from being sent 
to the British Isles, that a guardian other. 
than the petitioner should be appointed, 
for an order that his mother, Sri Lalitha 
Kumari Devi, the Dowager Rani Sakeba 
of Viziansgaram he appointed as guardian, 
and (3) for other reliefs. The circumstances 
which have necessiated this application 
have been fully dealt with by my Tord 
the Chief Justice and I do not therefcre 
propose to recapitulate them. This applica- 
tion ia strongly opposed by the Court of 
Wards. At the outset an objection has been 
taken to its maintainability. The objec- 
tion is formulated thus in para. 4 of the 
affidavit filed by the Collector of Vizagapa- 
tam on behalf of the Court of Wards: 

“The petitioner, being a ward of the said Court of 
Wards, is precluded from instituting Court proceed- 


ings without the consent of the Court of Wards or 
without intervention of a next friend." 

.The objection is based on s. 50, Court of 
Wards Act, which runs thus: 

“Tn all suits or proceedings in any civil or revenue 
Court the ward shall sue and be sued in his 
own name and the manager of his property ap- 
pointed under s. 24, or, if there is no such manager, 
the officer competent to act as manager under s. 25 
shall represent him, as next friend or guardian ad 
litem as the case may be.” 

In construing this provision and other 
provisions of the Court of Wards Act the 
scope and cbject of the Act has to be kept 
in view, viz. to conserve and preserve the 
properties of proprietors disqualified within 
the meaning of the Act: vide the preamble 
to the Madras Court of Wards Regulation V 
of 1804. The Act is not intended to over- 
ride private rights. As observed by Sulai- 
man, d.: 

“A ward with certain disabilities js a creation of 
law and can have no existence outside the law: Kaula- 
patti Kunwarv. Ram Baran Sangh (1), at p. 964: 

If a ward is a minor or a lunatic declar- 

(13) 54 A 954; 139 Ind. Cas. 39; A IR 1932 All. 494; 
1932) A L J 677; Ind. Rul. (1932) All. 513. 
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ed by acompetent Court, he is incapable 
under the general law of acting by himself 
and has to be represented by a next friend 
or guardian asthe case may be but if he 
is not, his incapacity must be such asis 
imposed by the Act. In defining the extent 
of incapacity of a ward under the Ondh 
Land Revenue Act of 1876, the Privy 
Conneil in Dhaninal Das v. Maneshar 
Bakhsh Singh (14), at p. 580*, make the fol- 
lowing observations : 

“From a perusalof the group of sections above 
referred to, their Lordships are of opinion that ib 
was not intended to interfere with the personal status 
or rights of an adult disqualified proprietor who is 
neither idiot nor lunatic, except as regards the man- 
agement ofhis property or anything expressly pro- 
hibited ” 

Their Lordships refused to read into the 
Acta curtailment of the proprietor's per- 
sonal rights when they did not find it 
there. In this case the Raja is neither a 
minor nor a person of unsound mind 
within the meaning of s. 9(a) ors. 9 (ce) 
of the Act; but, in the public interest, the 
Local Government appears to have declar- 
ed the Raja adisqualified proprietor under 
s. 9 (d). The only disabilities therefore 
that. are imposed by the Act reem to be 
those enacted in s. 34 of the Act. Exa- 
mining the extent of those disabilities, it 
is seen they relate to his property over 
which the superintendence of the Court 
of Wards extends, the object being that 
by no act of his the said property should 
he imperilled. To this extent therefore his 
incapacity is thus defined. In other matters, 
it follows, his capacity to act must remain 
unaffected. He can enter into a contract 
of marriage; he can adopt or make a will 
and the Court cf Wards cannot withhold 
their consentexcept on specified grounds. 
He is not prevented from dealing with 
the property the superintendence of which 
had not been assumed by the Court of 
Wards nor from inenrring any pecuniary 
liability in respect thereof. Therefore the 
words “in all suits or proceedings," must 
be construed with reference to the extent 
of disability imposed by the Act and go 
construed they must relate to the person 
and property of the ward. It is only in 
such cases. if at all, an adult ward not 
of unsound mind may be said to be in- 
competent to sue or be sued in any pro- 
ceedings without a next friend or a guar- 
dian. The application in this case does 
neither relate to the person nor to the 


l (11) 28 A 570;33 I A 118; 9 O C188;3A L J465 
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property of the ward but relates to the 
person of a third party who is not a ward 
and is therefore not barred by s. 50 of the 
Act. 

An examinution of some of the cases 
decided with reference to analogus provi- 
sions in Acts pari materia seems to sup- 
port this view. It has been held that in 
respect of property of a religious institu- 
tion whereof a ward is a trustee, when 
there is no provision in the Court of Wards 
Act providing for management in respect 
of such property, a ward is competent to 
sue himself and to be sued without his 
being represented by a next friendor a 
guardian. In Sri Thakurji v. Hiralal (15), 
the question arose with reference to the 
property of an idol whereof the ward was 
one of the trusteees. It was contended 
that under s. 55, United Provinces Court 
of Wards Act, IV of 1912, the ward could 
not sue without a next friend. Section 50 
of the said Act is in much wider terms 
than s.. 50 according to which, 

“no ward shall sue or be sued nor shall any proceed- 
ings be taken in the Oivil Court otherwise than 
by and in the name of the Oollector in charge of 
his property or such other person as the Court of 
Wards may appoint in this behalf.” 

But the contention was negatived. The 
learned Judges observed : 

‘That section has, however, no application to cases 
where a disqualified proprietor has no personal 
interest in the property by virtue of which a right 
to sue is claimed. His disability extends to the 
property he owns and not to that which he holds 
as a trustee... He cannot be regarded as a dis- 
qualified proprietor in regard to the property which 
he so holds as manager.” 

In Krishna Pershad Singh v. Goshta 
Behari Kundu (16) a question arose as to 
the representation of a minor ward in res- 
pect of certain property which the Court 
of Wards had not taken charge of. It was 
contended relying ons. 51, Bengal Act, TA 
of 1879 that the only Person competent 
to represent the ward was the Court of 
Wards and not the mother who made an 
application to set aside asale of the said 
property as his next friend. It was held 
by Mookerjee, J. that s. 51 had no applica- 
tion to the case, and the Court of Wards 
was not entitled as a matter of right to 
. represent the minor ward. This decision 
was confirmed by the Privy Council in 
Krishna Pershad Singh v. Mott Chand (17) 


(15) 44 A 634; 75 Ind. Cas. 335; A I R 1922 All. 408; 
20 A L J 609. 

(16) 50 LJ 434. 

(17) 40 O 635; 19 Ind. Oaa. 296;40 IA 140;170 W 
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wherein at p. 649* occurs the following 
observation : ; 

“It is clear that the Court of Wards did not in 
fact take over Gadi Gandey at any time. . . Their 
Lordships are, therefore, of opinion that. inasmuch 
as the interests of the infant with regard to this 
property were not in fact represent by the Court 
of Wards, it was open to the mother as natural 
guardian to appear in the name of the infant to 
protect this property from sale...The proceedings 
taken by her wera, therefore, in order.” 


A similar view was taken by the Patna 
High Court in Muhammad Abdus Salam 
v. Kamalamuehi, 45 Ind. Cas. 316 (18), 
wherein Mullick and Thornhill, JJ. observe 
that though s. 51, Bengal Court of Wards 
Act, IX of 1879, is enacted in very wide 
terms, judicial decisions have considerably 
restricted the very wide metning sought to 
be attached tothe section. They also seem 
to be of the opinion that in a case where 
the suit is in respect of property which is 
notin the actual possession of the Court 
of Wards, the suit may proceed against 
the proprietor alone. I may mention that 
under the provisotos. 19, cl. 2, Madras 
Act, itis in the discretion of the Court of 
Wards to assume or refrain from assum- 
ing the superintendence of any property 
which the ward may acquire otherwise than 
by inheritance. It cannot be urged that 
in respect of a property of this description 
which the Court of Wards has not taken 
charge of, the ward would not be competent 
to sue or be sued without his being re- 
presented by the Court of Wards. The 
cases relied on by the learned Advocate- 
General do not militate against this view. 
In Narendra Bahadur Singh v. Oudh Com- 
mercial Bank, 46 Ind. Cas. 68 (19) and on 
appeal tothe Privy Council in Narendra 
Bahadur Singh v. Oudh Commercial Bank 
Ltd (20), the question related to the pro- 
perty of the ward vested in the Oourt of 
Wards and in regard thereto it may be said 
he was incapable of acting. As the Court 
of Wards represented him, he was held to 
be bound by their act. Further the deci- 
sion also turned on the language of s. 55, 
United Provinces Act, IV of 1912. The 
observations in Narendra Bahadur Singh 
v. Oudh Commercial Bank, 46 Ind. Cas. 68 
(19) are too wide, if itis meant that the. 
moment a person is declared a ward of 


(18) 46 Ind, Oas 316; AIR 1918 Pat. 520; 5 P L 
„99 46 Ind. Oas, 88; A I R 1918 Oudh 163:5 OL J 
(20) 43 A 478; 64 Ind. Cas. 187; A I R1922 P O 1; 48 
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Court he becomes so to speak a minor or 
lunatic for all purposes. There is nothing 
in Narendra Bahadur Singh v. Oudh Com- 
mercial Bank, Ltd (20) which supports these 
observations. 

It is argued that in cases where the 
Court of Wards take superintendence of 
the person he must be treated as a minor 
or alunatic. I find, however, nothing in the 
Act which supports that contention either 
expessly or by necessary implication. The 
superintendence of the person is after all 
assumed only as ancillary to the main 
object cf the Act, namely the preservation 
of the property. Under the general law a 
person who is of sound mind and has 
attained majority may act as next friend 
of a minor or as his guardian for a suit 
(O. XXXII, r. 4, Civil Procedure Code). 
It cannot be said that an adult ward who 
is neither a minor nor a lunatic is incom- 
petent to act under the said rule. The 
' Raja in this case would thus be compe- 
tent to represent his minor children and 
it will be idle to contend that nevertheless 
he in his turn should be represented by 
some one else as if he were a minoror a 
lunatic. Again s. 50 can obviously have 
no application in suits or proceeding to 
which the Oourt of Wards is a party. It 
seems to me impossible that in a proceed- 
ing against the Court of Wards the manager 
can represent the Raja. The proceeding 
in this case is initiated by the Raja against 
the Court of Wards in respect ofa claim 
wholly dissociated from the person and pro- 
perty of the ward. Therefore, also the ap- 
plication in its present form is perfectly 
competent. I am also ofthe opinion that 
the contention that this application is not 
maintainable without the manager or other 
.officer representing the Raja can be met 
successfully with a construction of s. 50 
which probably least affects personal or 
private rights. The section is made of two 
parts. The first lays down that the ward 
shall sue and he sued in his own name. So 
far this application is in accordance with 
the statute. The second part lays down 
that the manager appointed under s. 24 
or the officer appointed to act as manager 
under s. 20 shall represent him as next 
friend or guardian ad litem as the case 
may be. Now the expressions ‘next friend’ 
and ‘guardian ad litem’ are well-known to 
procedural law, being expressions used in 
the Civil Procedure Code, which was in 
force when the Court of Wards Act was 
. passed, . 
These expressions occur in O. XXXII, 
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Sch. I, Civil Procedure Code, dealing with 
suits by or against minors and persons of 
unsound mind. Provision therein is made 
for representation of minors and lunatics 
by next friends when they are plaintiffs 
and by guardians ad litem when they are 
defendants. The Court of Wards Act con- 
templates minors and lunatics to become 
wards: see s. 9, cls. (a) and (c). A suit 
by or againsi such persons should conform 
to the provisions of the Civil Procedure 
Code, 1. 6,, such persons should be repre- 
sented by next friends or guardians ad 
litem. Consistent with the policy of the 
Act, what s. 50 lays down is only this, 
that if in any suit or proceeding it is neces- 
sary under the general law of procedure 
that there should be a next friend or 
guardian ad litem, then, the manager or 
other officer shall be such next friend or 
guardian, t. e., he will be a statutory next 
friend or guardian. In this view, several 
of the anomalies pointed out earlier will 
not arise and the personal rights of the 
ward will not be affected any more than 
expressly declared to be affected by s. 34. 
This application, therefore, by an adult per- 
son who is neithera minor nor a lunatic 
nor a person so mentally infirm as to be 
unable to conduct this case is perfectly 
competent under the general law and there 
ig nothing ins. 50 which renders it in- 
competent. 

Even assuming the Raja is not compe- 
tent to maintain this application, it is open 
to this Court to take action under cl. 17, 
Letters Patant, if it is brought to the 
notice of the Court that the interests of 
infants required to be safeguarded. Apart 
from the Raja, his mother, Dowager Rani, 
has filed an affidavit intimating her wil- 
lingness to be appointed guardian and fur- 
ther through her Counsel has requested this 
Court to appoint a proper guardian as the 
interests of the infants ure in real danger 
unless adequate protection is given by this 
Court. The next objection taken by the 
Court of Wards is that this Court has no 
jurisdiction “to receive and adjudicate upon 
an application relating to the guardianship 
of infanis residing outside the ordinary 
original civil jurisdiction of this Honourable 
Court unless it be heis a European British 
subject.” The jurisdiction of this Court 
over infantsis conferred by cl. 17, Letters 


Patent, 1865, which runs thus: 

“And we do further ordain that the said High 
Court of Judicature at Madras shall have the hke 
power and authority with respect to the persons and 
estate of infants, idiots and lunatics within the Pre- 
sidency of Madras, as that which was vested in the 


566 


of these presents.” 

What was thus vested in cl. 17 was 
what was vested under cl. 16, Letters 
Patent of 1862, which runs thus: ` 

“And we do further ordain that the said High 
Oourt of Judicature at Madras shall have the like 
power and authority with respect to the persons 
and estates of infants, idiots and lunatics, whe- 
ther within or without the Presidency of Madras, 
as that which is now vested in the said Supreme 
Court at Madras,” 

The power that was vesied in the Sup- 
reme Court in this behalf under cl. 42 of the 
Madras Charter of 180u 1s to this effect 

“And we d> hereby authorize the said Supreme 
Court of Judicature at Madras to appoint guardians 
and keepers ior infants, and their estates, accord- 
ing to the order and course observed in that pait 
of Great Britain called Maogland.” 

‘(be question is, what is the order and 
course observed in agland? ‘lhe juris- 
diction in regard to persons and properties 
of infants is that exercised by tne Chan- 
celior in the Court of Chancery asa part 
of the general delegation of the authority 
of the VUrown virtue officiis It has, tnere- 
fore, its foundation in the prerogative of 
the Crown towing from us general power 
and duty as parens patriae: see Barnardo 
v. Mac Hugh (21), (390*). This power is 
exercised even if the infant is residing out- 
side the jurisdiction of tue Court of Ghan- 
cery: vide In re Willoughby (13), at p. 33901, 
(an infant) (per Cotton, L. J.) and arising out 
of the prerogative of the Crown is not sub- 


ject to any territorial limitation. Ali that is - 


necessary is that at the time il is invoked 
the minor must be a subject of His Majesty. 
lt isthe same jurisdiction which is con- 
ferred by cl. 32. As pointed out by 
White, O. J. in Annie Besant v. Nara- 
‘yanian (5), at pp. 684 and 6835$, 

“The language of the clause is quite gene.al and 
is not qualitieu by any limitation us to persons or 
piace such as we find in other clauses of these 
Letters Patent.” oo 

‘nere is nothing to prevent the jurisdic- 
tion being eaercised over infants in tue 
mofussil m the Presidency provided they 
futti une requisite laid down above. Mr. 
Broughton in his book on the Civil Pro- 
cedure Gode of 1859 comments on cl. 16, 
Letters Patent of 1862, thus: 

“The jurisdiction given by this clause seems, 
with the like clause of the Charter of the Supreme 
Court, to confer power and authority in those 
cases without iespect to nationality: (Bud) 3rd 
Eda., App p zy.” 

It is contended thal cl. 32 must be deemed 

(21) (1891) A U 388; 60 L T 423, 40 W & 97,59 d P 
628. 
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to be qualified by the clauses which 
define the extent of the jurisdiction, namely 
cls. 21, 22 and other clauses and that they 
indicate that the jurisdiction of the Sup- 
reme Court is confined only to the City of 
Madras and over the European British 
subjects in the mofussil. It will be seen 
that the Charter confers various jurisdic- 
tion, civil, criminal, ecclesiastical, admiralty, 
equity, testamentary as well as jurisdiclion 
over infants, idiots and lunatics. The 
extent of the jurisdiction in each case will 
have to be ascertained from the language 
used with reference to each. In regard to 
the issue of certiorari to an officer in the 
mofussil, a similar contention was advanc- 
ed with reference to cl. 8of the Charter, 
which like cl. 32 contains *no limitation as 
to piace or person. Sadasiva Iyer, J., re- 
pelled the same and observed thus in In re 
Nataraja Iyer (22), (93*): 

“I agree with Norman, J. that while as regards 
original, civil and criminal jurisdiction, the Let- 
ters Patent confined the jurisdiction of the Supreme 
Court to the Presidency town the powers of the 
Supreme Court as a Court of Judicature for the 
whole of the Presidency of Madras extend to the 
issuing of writs of habeas corpus and like pre- 
rogative writs into the mofussil also, provided 
that they are not issued so as to affect Courts, 
The fixing of the civil, criminal and other juris- 
diction of the Supreme Court and inhabitants who 
do not owe undivided allegiance to the British 
Orown by cls. 21, 22, 33 and 34, Letters Patent, 
sar in my opinion, limit the powers given by 
cl. 8, 

This view has been followed in Venkata- 
ratnam V. Secretary of State (23), vide the 
observations of Venkatasubba Rao, J. as 
he then was at p. 9897. It accords with the 
general principal to be observed in the 
exercise of a power arising out of the pre- 
rogative of the Orown conferred on a Court 
by virtue of a statute, viz., that it must 
have full effect unless there are precise 
words which limit or define its extent. 
There being thus no limitation of the 
power conferred on the Supreme Court 
under cl. 32 tnis Court has jurisdiction to. 
appoint a guardian for an Indian infant 
residing inthe mofussil if a proper case is 
made out. Even otherwise wnat is the 
scope and extent ofthe jurisdiction con- 
ferred by the other clauses of the said 
Charter of 1500. Itis argued for the Court 
of Wards that the jurisdiction is only over 
a limited class of people, namely, all such 
persons as have been described and 
“oe 72; 16 Ind. Cas. 755; 13 Or. L J 723; 23 M 

(23) 53 M 979; 128 Ind. Oas. 851; 32 LW 475; ATR 
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distinguished “by the appellation of British 
subjects’ and employees under them 
inhabitants of Madras, and that 
the natives of India as suca residing in 
tne mofussil, not being “British subjects’, 
would not come under any of these designat- 
ed classes. 

It may baa question how far the view 
propounded by the learned Advocate- 
General is correct, viz, that the natives of 
India without any exception were intended 
to be excluded from the class designated 
as ‘British subjects’ in some places and 
‘His Majesty's subjects’ in other places in 
the legislation relating to India before 
1853. Nodoubt several provisions suggest 
that, their application was contemplated 
only in respect ef those subjects of the 
British Crown who were natives or descen- 
dants of natives of Great Britain. But it 
must not be forgutten tnat these statutes 
were passed and caarters granted during a 
period when tne greatest uncertainty 
prevailed ag to the exact pusition occupied 
by the native inhabitants of the Company's 
possessions in relation to the Britisn Crown. 
It was with great hesitation that sovereignty 
was even theoretically asserted over the 
Company's dominions. Till a very late 
period the fiction of the native subjection to 
tne Mognul was kept up. The following 
passage from the Uambridge History of 
India, Vol. 5, pages 594 and 595, gives an 
indication of tne uncertainty: 

“That Act (the Regulating Act) takes for granted 
the existence of British sovereignty in Valcutta 
and its immediate neighbourhood, but not apparently 
beyond. At best its language is hesitating and 
uncertain, A distinction appears between British 
subjects and the native porn inhabitants. The 
India Act of 1784 leaves the question suil 
untouched, although it legislates for the full 
exercises of all sovereign powers in territory that in 
1773 was clearly not yet a part of the dominions 
of the Crown. The Act of 1793 merely deciared 
that all territorial acquisitions and their revenues 
were to remain in the possession of the Hast India 
Company for the next twenty years, thus leaving 
the question of sovereignty stul open. Not until 
1813 do we find the claim to sovereignty formally 
asserted. In the Act renewing the Company's pri- 
vileges in that year, the territorial acquisitiuns were 
continued under its control ‘without piejudiceto the 
undoubted sovereiguty of the Crown ot the United 
Kingdom, etc., in and over the same.’ But at what 


moment that sovereignty came into being still remain- 
ed ariddle.” 


To an English jurist of the period, there- 
fore, the essential attribute of a British 
subject, viz. permanent and unquestiored 
allegiance to tue Urown, was not perhaps 
very apparent in the nauve inhabitants of 
the factories or territories of tne Company. 
At the same time itis clear tnat divergent 
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views were entertained by responsibl® 
persons. It hus been teld by the Suprem® 
Court of Bombay that even native inhabi” 
tants of the Island of Bombay would be 
British subjects owing allegiance to the 


‘Crown within the meaning of that term in 


the Charter of the Supreme Court of 
Bombay. A striking exposition of the 
opposing views on the subject will be found 
in the judgment of Yardley, C. J., and 
Jackson, J. in <Ardaseer Cursetjee v. 
Pirozebvy2 (0) at pages 303 to 374. But 
Yardley, U. J.'s opinion seems to be borne 
out by the provisions of the Charter 
of Charles IL by which the Island of 
Bombay was granted to the East [ndia 
Uompany. Tue following clause occurs 
therein: 

“That all and every persone being our subjects 
(excluding, therefore, mere sojourners or aliens), 
which door shall inhabit within the said port and 
island, and every of their children and pusgterity 
which snall happen to be bora within precincts and 
limits thereof, shall have and enjoy all libarties, 
franchises, immunities, capacities, an i abilities of fres 
denizens and natural subjects within any of our 
dominions, to all intents and purpos2s as if they had 
been abiding and born within this our kingdom of 
Eagland,” 

-= The observation of Perry, J., thereon is 
instructive: 

“This clause, it will be observed, expressly confers 
the rights of denizenship on all His Majesty's 
subjects which do or shall inhabit, and the rights of 
natural subjects on all whoshall be born, within 
the Island of Bombay. Morely’s Digest, Vol, 2, 
page 310." 

‘'his is the view of writers of Constitu- 
tional Law: (See Taring, Halsbury, Vol. 10, 
Edıtion 1, page 585, Dodwell in Cambridge 
History of India, Vol. 0, page 589). But any 
detailed investigation into this matter is 


‘perhaps unnecessary for the determination 


of the question in issue. The fundamental 
fact however remains that the essential 
requisites for being designated as a 
Britisn subject is permanent allegiance to 
the British Crowa, aa attribute which was 
apparently assumed to be wanting in 
natives of India before 1603, though there 
are aiso instances Suggesting a contrary 
inference. After 1853, however, tnere cannot 
be any doubt that the natives of India 
would be included in the category of Britisn 
subjects. Taring says in his Article on 
Dependencies, Colonies and British Posses- 
sions, Vol. 10 Hals., page 088 (Hditicn 1) 
thus: 

“Before the .Government had passed from the 
Company to the Orowa it was a matter of doubt 
whether natives of India except in the Island of 


Bombay which had once been a Crown possession were 
‘Britisn subjects’ as that term was occasionally used 


‘Pages of 6 ML a|gay re 
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in Acts of Parliament relating to India. Since the 
Government of India Act, 1858, this doubt can no 
longer exist, so far at least natives of British India 
were concerned.” 

Sadasiva Ayyar,J., in In re Nataraja 
Iyer (22) at page 95* says: 

“But when all the peovle became subject to the 
King's laws and the King's Courts instead of the 
Company's laws and Company’s Courts, they must be 
entitled to invoke the King’s prerogative vested in the 
Superior Courts for their protection.” 

It follows, therefore, that when cl. 16 of 
the Letters Patent, 1862, incorporates by 
reference the power vested in the Supreme 
Court over British subjects, that term would 
include -also the new species of British 
subjects, the native subjects of the British 
Crown. [It is toa case like this that the 
following cannon of statutory construction 
well applies : 

“The language of a statute is generally extend- 
ed to new things which were not known and could 
not have been contemplated by the legislature when 
it was passed. This occurs when. the Act deals 
with a genus and the thing which afterwards 
comes into existence is a species of it, (Maxwell 
Edn. 7, p. 69.") 

The Charter of 1800 deals with the genus 
‘British subjects. Even assuming that 
the only species then contemplated was 
the ‘European British subjects’, when the 
new species of the “Indian British sub- 
jects” came into existence in 1858, then 
the Charter will extend in its application 
to the new species as well. | shall now 
advert to some of the facts and circum- 
stances which support the conclusion that 
the Statutes and Charters of Justice of the 
period prior to 1858 dealt with British 
subjects or His Majesty’s subjects as a 
genus with well-recognized characteristics, 
though, as pointed out, it is doubtful if 
the native subjects of the Compan’s terri- 
tories were unequivocally treated as an 
accepted species of it. The Supreme Court 
was first established in India at Fort 
William in or about 1772 in pursuance of 
13 Geo. III, Ch. 63. The said Act and the 
Charter issued in pursuance thereof form- 
ed the foundation for the Acts and Charters 
by. which the Supreme Courts in other 
provinces were constituted with the same 
powers and jurisdiction. An English Jurist 
of the period must be presumed to have 
been aware of the conception of the term 
“British subject” as then understood. 
Dicey states the Common Law view of 
English nationality which prevailed at least 
from the time of Edward MUI thus: 

“English lawyers at the time of Edward III 
based the law of what we should now call ‘British 


nationality, on the broad principle, Any person, 
they held, who was born within the legiance of 
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the King of England was a natural born British 
subject, whilst on the other hand no person was 
such a natural born British subject- unless he wag 
born within the legiance of the King, -The word 
‘legiance’...meant the duty of the King’s subject 
to yield permanent obedience to the King and his 
claim in return for this obedience to receive the 
King’s protection Birth within the legiance was 
held to mean birth in territory subject to the King 
. Over 500 years have elapsed, since the death of 
Edward III, yet the most fundamental rule of 
British nationality remains all but absolutely un- 
changed. It is still true that all persons born 
within the King's dominions or to use an ordi- 
nary expression, the British dominion isa natural 
born British subject : (vide Dicey's Oonflictof Laws, 
Edn. 5, pp. 896 to 895) ” 

Olause 67 of the Cnarter of the Supreme 
Qourt of Madras and cl. 80 of that of Bom- 
bay seem to indicate that this connection 
was kept in view. It was also understood 
at the time that inhabitants of territories 
acquired by conquest or cession would 
become subjects of the King when once 
received under the King’s protection : vide 
Campbell v. Hall (24), at p. 1047*. Turning 
to 13 Geo. III, Ch. 63, the persons over 
whom jurisdiction was to extend were 
specitied in ss. 14 and 16. It will be seen 
that while defining the extent of the juris- 
diction and the power of the Charter to 
be granted in pursuance of the Act it 
states that the same shall and may extend 
to all “British subjects.” While defining 
the jurisdiction of the Supreme Court it 
states that the said Court shall have full 
power and authority over all“His Majesty's 
subjects’ and persons employed under 
them. British subjects must have been 
used to have the same meaning as His 
Majesty's subjects, i. e, subjects of the Bri- 
tish Crown. His Majesty's subjects on the 
date of the Act comprised not only natives 
or descendants of natives of Great Britain 
but also natives or descendants of natives 
of its ackuowledged colonies. 

Tais view derives support from some 
of the clauses of the Charter issued in pur: 
suance of the Act. Clause 13 of the Oharter 
which gives effect to ss. 14 and 16 of the 
Act describes the class of subjects as “our 
subjects” meaning His Majesty's subjects. 
Clause lJof the Charter waich deines 
criminal jarisdictioa refers to them as “any 
of thesubjects of us.’ Again in the con- 
ferment of tae King’s prerogative rights 
under ss. 4 and 25 of the Charter, no defi- 
nition of territory or person is mentioned, 
but the power is stated to be that exercis- 
ed by the Courts in England waich, it 
must be conceded, over all His Majesty's 


(24) (1774) L Oowp. 204; 98 E R 1045. 
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subjects in the widest sense of the: 


term. One of the objects of the sta- 
tute was to eslablish a Supreme Court 
of Judicature and the object of s. 14 is to 
define its jurisdiction. One must presume 
that in establishing a Supreme Court for a 
Presidency, the intention of the Legislature 
will be to confer as wide a jurisdiction as 
Possible. It will be seen that in the statute 
37 Geo. Ili, Ch. 142, 39 and 40 Geo. IIL, 
Ch 79, the Recorders and Supreme 
Courts were intended to have jurisdiction 
also over the territories to be acquired and 
On acquisition by conquest or otherwise 
Natives of the said territories would become 
British subjects. The question is not whe- 
ther the British subjecta were intended to 
include the native inhabitants of India at 
the time of the passing of the said Act or 
Charters but whether the term “British 
subjects” wag used only in the sense of 
natives or descendants of natives of Great 
Britain, Ifitis not the latter, the natives 
of India would tecome British subjects as 
and when they fulfil the requisites which 
ale necessary to make them so, and once 
they become British subjects, the Supreme 
Court would have jurisdiction over them. 


The interpretation put by the Calcutta 
Supreme Court even after 21 Geo. III, 
Ch. 70 seems to suggest that the test to 
determine a “British subject” within the 
meaning of the Charter of ihe said Court was 
allegiance to the British Crown. In In the 
matter of N. K. Coehick 25), the question 
arose whether Armenian Christians living 
in Cassim-bazar were British subjects within 
the meaning of the Charter. Three learned 
Judges of the Supreme Court decided they 
were, the ground of the decision being 
that “they do not acknowledge any other 
sovereign than the King of Great Britain.” 
Sir Charles Grey's opinion was whether the 
term “British subjects” comprehended 
natives of Indis or not, it would apply to 
all persons “having inodefeasibly the cha- 
racter of the subjects of the British Crown:” 
(vide Cowell, pp. 37 and 38). At p.412 of 
his book "The Government of India Act” 
Mr. Ilbert refers to Clarke's note to his 
edition of 9 Geo. IV, Ch. 33 to show the 
conflicting opinions held with regard to the 
meaning of the term “British subjects,” 
but from the note itself it is clear, whether 
it comprehended the natives of India or 
not, it included not only the natives or des- 
cendants of natives of Great Britain but 
also those of its acknowledged colonies, of 


(25) 1 Morton 139, 
169—-27 & 28 
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whatever colour or race. In 1318, Act 55, 
Geo. III, Ch. 155, was passed extending 
the Charter granted to the Hast India Com- 
pany for another period of 20 years and by 
s. 95 of the Act the undoubted sovereignty 
of Great Britain was for the first ime as- 
serted and declared in a statute. The 
legal effect of such a declaration would be 
in theory to make the natives of India the 
subjects of His Majesty. Mr. Ubert, how- 


ever, points out at p. 411 of his book : 

“Notwithstanding the declaration in the Preamble 
to the Charter Act of 1813 ........there was still room 
for doubt whether the native inhabitants of those 
possessions were British subjects within the meaning 
usually attached to that term by Acts of Parliament, 
and whether their status did not more nearly resem- 
ble that of natives of the territories in Africa which 
are under British protection bui have not been for- 
mally incorporated in the British dominions, 


But from 1833 one may see clearly an 
indication to regard the natives of India as 
the subjects of His Majesty because of the 
increasing definiteness in the minds of the 
British statesmen to exercise in fact direct 
sovereign control over British possessions in 
the Hast. Ib was finaly in 1858 the Crown 
asserted direct control and assumed sover- 
eignty both ‘in form and in fact.’ In un- 
mistakealble terms was it declared by s. 1 
of Acts 21 and 22, Vic. Ch. 106 that 
the government of territories vested in the 
Company in trust for His Majesty shall 
cease and shall become vested in Her 
Majesty and India shall be governed ‘by 
and in the name of Her Majesty. The 
legal consequence of this direct assumption 
of sovereignty was that all the natives of 
India became British subjects or His Ma- 
jesty’s subjects and the above statute as 
well as subsequent statutes make this posi- 
tion abundantly clear. Thus if natives of 
India had become British subjects or His 
Majesty's subjects, they were certainly 
amenable to the jurisdiction of the Supreme 
Courts in and from 1858 till 1862, when 
those Courts were abolished. The language 
of cl. 16, Letters Patent of 1862, is very 
significant, viz. “now Vested in the Supreme 
Court’, i. €. in 1862. The learned Advocate- 
Generai combats this view by saying that 
toadopt it would be a violent construction 
as all natives of India would be subject to 
the concurrent jurisdiction of both Com- 
pany's Courts and the Supreme Court. It 
is not possible to see what the difficuity is 
in subjecting them to such concurrent juris- 
tte because of the confusion that may 
arise by having a plurality of jurisdiction 
that the High Courts Act was passed to 
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syStematise the judicial administration by 
abolishing the Supreme Courts and Saddar 
Dewani Adalat Courts and defining the 
powers of the High Court. The High 
Court has therefore under cl. 17, Letters 
Patent, 1865, jurisdiction to appoint a 
guardian of an infant residing in the mofus- 
stl, aud who is not a European British sub- 
ject. . This is the view taken by Lort- 
Williams, J. in In re Tarunchandra Ghose 
(26) and in Annie Besant v. Nara- 
yaniah (9), by White, ©. J. and Oldfield, J. 
Considerable emphasis was laid by the 
learned Advocate-General on the decision 
. of the Privy Council in In re Bombay 
Justices (27). According to him the Privy 
Council conciusively laid down therein 
that the Supreme Oourt of Bombay had 
no jurisdiction over the natives of India 
in the mofussil and the importance of the 
decision consisted in the fact that it was 
pronounced: after the declaration of 
sovereignty in 55 Geo. IDI, Oh. 155, 
in consequence whereof every native of 
India would be a British subject. In 
my opinion In re Bombay Justices’ case (27), 
did not lay down the propositicn contended 
for. The actual decision in that case so 
far as it relates to the present discus- 
sion was that the Supreme Court of 
Bombay had no jurisdiction to issue a 
writ of habeas corpus toone Moro Ragonath 
who was then residing in Poona outside the 
jurisdiction of the City of Bombay. One of 
the propositions enunciated in that decision 
was that : 
_ “The Supreme Court had no power or authority to 
issue awrit of habeas corpus except when directed 
either to a person resident within those local 
limits. wherein such Court has a general jurisdic- 
tion or .to a person out of such local limits who is 


personally subject to the civil and criminal juris- 
diction of the Supreme Court.” 


The question still remains who are per- 
sonally subject to the’ civil and criminal 
jurisdiction of the Supreme Court? The 
actual ‘ground on which the writ was held 
to be bad is not stated in the report of the 
Privy Council. 
ground as alleged in the petition of Moro 
Ragonath that he was a relation of the 
Peishwa-and at no time owed allegiance to 
the Crown and, therefore, not a British 
subject within the meaning of the statute. 
if so, the decision is not against the view | 
Lave indicated. It may be that according 
to the notion of sovereignty prevalent at 
the time with reference to the territorial 


acquisitions in India as already pointed out 
sa 57 C 533; 128 Ind. Oas, 329; OPR 1930 Cal, 


(27)1 Knapp. 1. 
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by me, the Company's subjects were no 
treated as His Majesty’s subjects and, there 
fore, Moro Ragonath was not treated as Mis 
Majesty's subject. If according to thar 
decision the condition for the exercise by 

the Supreme Court of the Crown's 

prerogative is personal subjection to the 

civil and criminal jurisdiction of the 

Supreme Court, it follows the moment a» 
native of India becomes personally subject 

tothe said jurisdiction, he can seek the 
benefit of the said prerogative. An argu- 

ment was based by the learned Advocate- 

General on lunacy legislation. Itis thus: 

The jurisdiction of the High Court under 

ihe Letters Patent and of the Supreme 

Court under cl. 32 of the Charter of 1800 

over lunatics and infagts is the same; 

Act XXXIV of 1858 and Act XX XV of 1858 

and ss. 37 and 62, Lunacy Act, IV of 1912 

(an amendment consolidating the previous 

Acis} make it clear that the Supreme Court 

had not and the High Court has now no 

lunacy jurisdiction over Indians residing in 

the mofussil. Reliance is placed on In the 

matter of Phanindra Chandra Set (28) 
Anilabala Chowdhurani v. Dhirendra Nath. 
Saha (11) and Jaundhakuar v. The Court of 
Wards (29) in support of this view. 

Jaundhakuar v. The Court of Wards (29) 

is based on en alleged’ practice in the 

Calcutta High Court. Both the decisions in 
In the matter of Phanindra Chandra Set 
(28) and Anilabala Chowdhurani v. Dhir- 
endra Nath Saha (11) at page 318* proceed 

on the assumption thatcl. 14 of 13 Geo. 

JI, Ch. 63, has the effect of confining 

the jurisdiction of the Supreme Court beyond 

the limits of Calcutta to British subjects, the 
subjects of the King of British birth, an 
assumption which I have shown is unfound- 
ed. The Lunacy Acts do not in my opinion 
bear out the view contended for. Referring 
to the Acts of 1858 and 1512 Beachcroft, J. 
in Anilabala Chowdhurant v. Dhirendia 
Nath Saha (13) at page 320* observes as 
follows: 

“In none of them was any definition or limita- 
tion of the jurisdiction of the Supreme (Court 
attempted. This may possibly have been due to 
the fact that the extent of that jurisdiction has 
always been uncertain and to a reluctance on the 
pait of the legislature to make any enactment 
which might interfere with it...........- There is. then 
no provision in any of the three Acts which indi- 


cates the extent of the jurisdiction on the Supreme 
Court.” 


‘Beachcroft, J. was only pointing out 
(28) 58 C 919; 133 Ind. Cas. 188; A I R 1932 Cal. Y1; 


35 C W N 1045; Ind. Rul. (1931) Oal. 652. 
(29) 4 A 159; A W N 1841, 172. 
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what I already indicated that the legisla- 
tion regarding Courts of Justice was partly 
coloured by the prevailing notions of 
sovereignty in regard to the territorial 
acquisitions in India and the hesitancy 
and uncertainty which dominated the 
British statesmen in defining precisely the 
nature of the control of the Crown. In 
dealing with cl. 17, Letters Patent, und 
s. 25 of the Charter of the Supreme Court of 
Caleu'ta, Beachcroft, J. again says : 

“It would be necessary to examine historically 
the extent to which sovercign powers had been 
acquired by 1774 so as to justify the claim to 
legislation in respect of persons other than Euro- 
‘pean British subjects living outside the town of 
Calcutta,” 

Herein Beacheroft, J. clearly assumes 
that subjection tothe British Crown would 
be the basis for determining the extent 
of jurisdiction, but having done so, in my 
opinion, the mistake which he commits is 
that British subjects must be confined for 
ever to European British subjects of the 
King and s. 25 must be controlled by other 
clauses of the Charter, a-vview which I have 
already shown is not well founded. Dealing 
with Act IV of 1912, Mookerjee, J. inthe same 
case remarks thus : 

“Tt will be observed thats, 38 does not formulate 
the test to be applied to determine whether a person 
isor is not subject to the jurisdiction of the High 
Court for purposes of judicial inquisition as to alleged 
lunacy. In this respect the law is left as it was under 
ss, 1 and 8, Lunacy Act of 1858," 


Section 38 occurs in Ch. IV and the 
said chapter is mainly intended to deal 
with pere ns subject to the local limits of 
the jurisdiction of the High Court. ‘This 
seems to be madeclear by the fact that 
the High Court under s. 43 of the said Act 
is also empowered to deal with persons out- 
side the local limits of the jurisdiction of 
the Court which will be the jurisdiction 
under cl. 17, Letters Patent. The heading 
of Ch. IV also furnishes the key to the 
interpretation of s. 38. The words ins. 62, 
“not subject to the jurisdiction of the 
Supreme Court” therefore, in my opinion, 
mean not subject to the local limits of 
the jurisdiction of the Supreme Court. 
A consideration of the provisions of Acts 
34 and 35, of 1858, also seems to support 
this view. Section 1, Act 34 of 1858,is in 
general terms asitrefergs to “any person 
subject to the jurisdiction of the Court," 
and s. 8 corresponds to s. 43, which refers to 
a “lunatic beyond the locai limits.” Sections 
4,6 and 8 seem clearly to indicate that the 
jurisdiction can be exercised beyond the 
local limits. 


The expression to the 


“not. subject 
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jurisdiction of the Supreme Court” in Act 
35 of 1858 can only be referable to the 
local limits of the jurisdiction of the Sup- 
reme Court. I am, therefore, of opinion 
thatthe jurisdiction over lunatics under 
cl. 17, Letters Patent, was not meant to 
be affected by the said Acts. Again the 
legislation regarding the writ of habeas 
corpus was referred to as throwing light 
on the question under discussion. The 
legislation referred to is the enactment of 
ss. 8l and 82, Civil Procedure Oode, 1832. 
Section 62 enacts: 

“Neither the High Court nor any Judges of such 
High Court shall issue any writ of habeas corpus 
mainprise, de homino replagiando nor any other 
writ of the like nature beyond the Presidency 
towns.” 

The conteation is that the enactment 
was necessitated in consequence of the 
decision of Norman, J. in In re Amir Khan 
(30) wherein he held that the High Court 
has authority to issue a writ of haheas 
corpus into ihe mofussil. It is argued that 
this enactment is thus a legislative declara- 
tion of the fact that the High Court did not 
possess any such jurisdiction. 1 am an- 
able to follow this argument. All that the 
section says isthat no High Court shall 
issue any writ as indicated therein. It 
may mean the legislature wastaking away 
the power which the High Court had and 
but for that section the High Court would 
always have the power to do so, A Full 
Bench of the Madras High Oourt in 
In re Govindan Nair (31) has taken the 
view that apart from any legislation, the 
High Court has the power to issue a writ 
of habeascorpus to an Indian residing in 
mofussiL It is not necessary for the pur- 
pase of the present case to go into the 
question whether In re Govindan Nair (31) 
was correctly decided or not. But In re 
Govindan Nair (31) is an authority in so 
far as it goes and it affirms the view 
taken in In re Amir Khan (30) and that of 
Sadasiva Ayyar, J. in In re Nataraja Iyer 
(22) a view which had been consistently 
followed in this High Oourt up to now. 
This is also the view taken by the Bombay 
High Court in Muhammad Ali Ala Bux 
v, Ismazlji (32) where it was held that the 
High Court was competent to issue a writ 
for the production of a person outside Bri- 
tish India provided the Oourt was satis- 
fied that the person was in the custody and 


(30) 6B L R 392, 

(31) 45 M 922; 68 Ind. Oas. 838; A I R 1922 Mad. 
499; = Cr. LJ 611;48 M LJ 396;16 L W 349; 31M 
LT 304 

(32) 50 B 616; 95 Ind. Oas. 49, A I R1926 Bom, 332; 
27 Or. L J 721; 23 Bom. LR 471. 
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control of the person within its jurisdiction. 
The learned Judges observe : 
“The High Court still retains such powers as 
were granted by the Supreme Court Charter of 1823 
as were not inconsistent with the Charter of 1865 or 


ahs a been taken away by subsequent legislation; 
p. 6 AN 


It is contended by Mr. K. R. Vepa, who 
on behalf of the Dowager Rani presented 
the case of the petitioner very ably, that 
even assuming the learned Advocate- 
General's argument to be correct inregard 
to the jurisdiction over persons residing in 
the mofussil, the Raja is a resident of 
Madras and he can invoke the jurisdiction 
of this Court for the protection of his par- 
ental rights and it is immaterial where the 
children are residing as long as they are 
within this Presidency. It cannot be dis- 
duited thatthe Raja is an inhabitant of 
Madras within the meaning of cl. 22 of the 
Charter of the Supreme Court of 1800. He 
has got a permanent home “Admiralty 
House,” where he resides for a not incon- 
siderable portion of the year. He has gota 
regular establishment in Madras and pays 
taxes asa citizen. This would have been 
sufficient to entitle him to the protection of 
the Supreme Court. [Vide lhe cases referred 
to by Mookerjee, J. in Anilabala Chowdhu- 
Boat Dhirendra Nath Saha (ll), at p 
3237}. 

The residence of the children is imma- 
terial. Clause 17, Letters Patent, does not 
impose as a condition the residence of the 
infant for the exercise of the jurisdiction 
thereunder. As a father, the Raja is 
entitled to the custedy of his children and if 
that right is infringed by one who is also 
subject io the jurisdiction of this Court, 
Ido nutsee why hbe is not entitled to get 
tle ielief he seeks. It cannot be denied 
that the Court of Wards is subject to the 
jurisdiction of this Court, and would have 
been subject to tle jurisdiction of the 
Supreme Ccurt Under similar circumstances 
in Hope v. Hope (383), Lord Chancellor 
Oranworth mde an order in respect of an 
infant residing in France against the 
mother, Mrs. Hope, on the ground that 
she submitted herself to the jurisdiction of 
the Court. (See p. 5424.) In Annie Besant 
v. Narayaniah (5), at p. 686§, White, CO. J., 
observes: 

“Tf the domicile and residence of the father with- 
in the jurisdicticn of the Court of Chancery in 


Pie (1854) 43 E R 534; 23 L J Ch 682;2 W R 
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England would havebeen sufficient to the Court i» 
England, Ithink the same facts mutatis mutandis 
would be sufficient to give jurisdiction here.” 

Again at p. 687* : 

‘In the present case the statutory power as re 
gards theappointments of guardians for infants ie 
given with express reference to ‘the order and course 
observed in that part of Great Britain called England. 
The test seems to me, would the fact that an in 
fant was resident out of England in itself deprive 
the Courts in England of power on the application 
of a father domiciled and resident in England to 
appoint a guardian of the person of the non-resident 
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infant ? The answer is surely ‘no’. 

[ am therefore of opinion that on this 
ground also this Court has power in thibe- 
case to exercise its jurisdiction under cl. 17, 
Letters Patent and give protection to the 
father and safeguard his parental rights. 
It is alsocontended on behalf of the Court 
of Wards that after the passing of the 
Guardians and Wards Act, the only power 
the High Court has is that conferred by 
the Act and as there is no power to act 
independently under the Letters Patent and 
under the Guardians and Wards Act, the 
High Court cannot enterlain an application 
in respect of an infant resident in the 
mofussil. 1 find it difficult to follow this 
argument. Reliance is placed on- the de- 
finition of “District Court” and s. 19 of the 
Act. Section 4, cl. 4, defines “District Court” 
as follows: 

“District Court’ has the meaning assigned to that 
expression in the Oivil Procedure Code, and includes 
a High Court in the exercise of its ordinary original 
civil jurisdiction.” 

But the jurisdiction of the High Court 
under cl. 17, Letters Patent, is not in the 
exercise of its ordinary original civil juris- 
diction and it is saved by s. 3 which says 
that: 

“Nothing in the Act shall be construed to take away 
any power possessed by any High Court established 
under the Statute 24 and 25 Vict. Ch. 104.” 

Imay point out that it has been con- 
sistently held by the High Courts of Bom- 
bay, Calcutta and Allahabad that apart 
from the Guardians and Wards Act, the 
High Court has jurisdiction to appoint a 
guardian for a minor: In re Jairam Laxman 
(34), In re Jagannath Ramji (35), In re Mani- 
lal Hurgovan (36), Narsi Tokersey & Co. v. 
Sachindranath Gajanan (31), In re Hari 
Nain Das (38), In re Bijay Kumar Singh (39) 

(34) 16 B 634. 

(35) 19 B 96. 

(36) 25 B 353; 3 Bom. L R411. 

(37) 54 B 75; 122 Ind. Cas, 129; AIR 1929 Bom. 475; 


31 Bom. L R1009; Ind Rul. (1930) Bom. 129. 
(38)50C 141; 74 Ind. Cas. 244; A I R1923 Cal. 
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(39) 59 C570; 188 Ind. Cas 739; A I R 1932 Cal. 502; 
Ind. Rul. (1932) Oal. 523. 
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nd In the matter of Govind Prasad (40). 
‘he practice in this Court so far as my 
‘Xperience goes has been consistent with 
éview taken by the other High Courts. 
—he argument based ons. 19 of the Act is 
«aso absolutely untenable. Section 19 
efers to a minor ward and not to the 
thildren of a minor ward. Section 3 
eurs in one chapter ands. 19in another 
chapter and thus the saving clause is not 
fected by s. 19. 
The next argument of the learned Ad- 
mrocate-General is that s. 23, Court of 
“Wards Act, makes the Court of Wards in 
=cffect the guardian of the children of the 
ewvard, that by s. 3, Guardians and Wards 
Act, the power and authority conferred by 
s. 23 is saved and the High Court's juris- 
«diction to this extent must be deemed to 
Mohave been taken away and if it has got 
any power it can appointa guardian in 
respect of matters not covered by s.23 of the 
Act. This contention is also equally un- 
msustainable. Section 4,Courtof Wards Act, 
‘defines a ward as being a person who has 
been made award of the Court under 
“5. 19, Therefore, the minor children are 
not wards within the meaning of the Act. 
It is only in respect of a ward, the Court cf 
Wards unders. 24 can appoint a guar- 
dian ofhis person and a manager in res- 
pect of his property. Soit has no power 
to appoint a guardian for the person of his 
minor children. The Collector's power 
under the Act under s. 25 is only to do 
anything that might be done by a guar- 
dian. The powers of aguardian are only 
in respect of the ward and not in respect 
of his minor children. Thus there is noth- 
ing expressiy provided in the Act 
which prohibits a Court appointing a 
guardian for the minor children of the 
ward. Hasthe power of a father as the 
natural guardian been taken away by the 
Act, and if so, to what extent? The father 
is ẹ guardian by nature and nurture. 
His right tothe custody and control of his 
children is absolute. His powers unless 
taken away expressly or by necessary 
implication by statute or deprived by the 
Court remain unaffected. So far as the 
Act goes there is no express taking away 
of his right. Has there been such by 
plain intendment or necessary implication? 
It is contended that by s. 23 it must have 
been necessarily intended to take away 
his rights in respect of the matters men- 
tioned therein by virtue of the fact that 
40) 50 A 709: . ; 709: 
og?) 0 ato ; 112 Ind, Gas. 873; A I R 1928 All. 709; 
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the superintendence of his person has 
been assumed. The question, therefore, 
is what is the scope of s. 23? The section 
is enacted toenable the Court of Wards 
to make the necessary orders and arrange- 
ments in regard to the matters mentioned 
therein as incidental to and arising out of 
the management of the property vested 
in them. [t does not clothe them with any 
power asis contended for in the sense 
that by the exercise of it they can in- 
terfere with the rights of others. It affords 
a statutory protection for certain orders 
and arrangements which they will be 
obliged to make when required to do so 
during the course of their management. 
The section says ‘may’. Itis prima facie 
enabling and permissive. Generally when 
coupled with a duty it is construed as 
obligatory. In Juliusv. Lord Bishop of 
Oxford (41) both in the Court of Appeal 
Julius v. Lord Bishop of Oxford (41) and 
inthe House of Lords in appeal therefrom, 
Julius v. Lord Bishop of: Oxford (1) there 
is a clear enunciation of the principles 
as io how words like ‘it shall be lawful 
or‘may, which are prima facie discretion- 
ary should be construed. In Julius v. 
Lord Bishop of Oxford (1) at p. 222%, Earl 
Cairns, L. C., says : 

“They are words merely making that legal and 
possible which there would otherwise be no right 


or authority to do. They confer a faculty or power, 
and they do not of themselves do more than confer a 
faculty or power ©“ 

Lord Selborne in the same case observed 
thus at p. 235* : 

“The meaning of such words is the same whether 
thereisoris not a duty or obligation to use the 
power whichthey confer. They are potential and 
never (in themselves) significant of any obligation, 
The question whether a Judge or a public officer 
to whom a power is given by such words, is bound 
touse it upon any particular occasion or in any 
particular manner must be solved aliunde and in 
general, it is to be solved from the context. 
from the particular provisions, or from the genera] 
scope and objects of the enactments conferring the 
power.” | 

In Julius v. Lord Bishop of Oxford (41) 
at p. 5587 the same case in the Court of 
Appeal, Baggallay, L. J., observed thus : 

“Such words may have different meanings in 
different sections of the same statute: or even in 
different portions of the same section; and, whether 
in any particular section or portion of a section 
they are to be regarded as compulsory or as importing 
a discretion, must depend, not only upon the immed. 
iate contexts, but also upon theobject and general 
scope of the enactments.” 

Having regard to these principles let 
me proceed to examine s. 23. It contains 

(41) (1878) 4 Q B D 525. 

*Pages of (1880) 5 A. O.—[ Bd] ae ee 
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three clauses: (a) deals with the ward, 
(b) deals. with the minor relations of the 
ward, (c) the legal heirs of the ward. The 
section provides for ‘orders or arrange- 
ments being made in regard to four things, 
custody, residence, education and marriage. 
In so far as the ward is concerned, superin- 
tendence of whose person the Court of 
Wards assumes, he may be a minor ora 
lunatic or an adult who is neither, but 
over whom for purposes of high policy, to 
use the language of the learned Advocate- 
General, they choose to assume superinten- 
dence under s. 19 of the Act. It will be 
seen that under s. 27 the statute makes 
it Imperative on them to provide in res- 
pect of the ward for all the above matters 
in virtue of their having taken the prop- 
erty of the ward. One may, therefore, 
say that in so far as the ward is concerned, 
it is a compellable duty under the statute 
and ‘may’ should be construed as obliga- 
tory. 

But can it be similarly said of the 
persons mentioned in (b) and (©? In my 
opinion, if cannot be. Prima facie cl. (b) 
suggests that the Court cf Wards arenot 
bound to provide for all the minor's rela- 
tions of the category mentioned in that 
section but only for such persons who in 
the opinion of the Court of Wards are 
entitled to maintenance. It is only with 
reference to such persons they can pass 
the orders or make arrangements. Thus 
the basis of the power or authority con- 
ferred is the obligation to provide for 
maintenance at the charge of the ward's 
estate, that is to say, in cases where the 
estate in the hards of the ward would 
have been Jiable if the Court of Wards 
had not assumed superintendence of the 
estate. But for the power conferred by 
s. 23 the Court of Wards would have no 
right to do any of the things mentioned in 
s. 23 with reference to them. In the ex- 
ercise of their discretion the Court cf 
Wards, when called upon to do so, may 
provide fcra residence or suggest a parti- 
cular marriage or a course of edneation 
and provide funds therefor -or direct that 
a particular relation should be in charge 
of somebody and provide funds for its 
maintenance and keeping. This they will 
do having regard to the resources of the 
estate. It may be, their orders cannot be 
questioned in the sense they cannot be 
rendered liable therefor or be compelled 
40 vary or alter them. But it does not 
follow that the Court of Wards can im- 
pose their will on the natural guurdian 
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who may be in charge of such minors or 
prevent the Civil Court from ERE 
such orders and arrangements made By 
the Court of Wards as are not to the 
beneft of the minors. To so construe 
would beto infringe the private rights of 
the natural guardian of such relatives or 
encroach on the powers of the Court to do 
what is best for the minors. One of the 
principles of statutory construction io be 
kept in view in this connection is thus 
stated by Lord Watson in Metropolitan 
Asylum District v. Hill (42), (213*) : 

“Where the terms of the statute are not impera- 
tive but permissive, when it is left to the discre-' 
tion of the persons empowered to determine whe- 
ther the general powers committed to them shall 
be put into execution or not, I think the fair in- 
ference is that the legislature intended that. dis- 
cretion to be exercised in conformity with private 
rights.” 

Even viewed as a compellable duty, it 
is intended to be exercised for the benefit 
of the several persons mentioned therein 
and in fulfilment of the liability cast on 
the estate which they have taken charge 
of and when called upon to do so. Oock- 
burn, C. J., in the case Queen v. Bishop of 
Oxford (43), refers to an American deci- 
sion which correctly enunciates the prin- 
ciple to be applied even construing ‘may’ 
to have been used jn an Imperative sense: 

“The conclusion to be deduced from the authori- 
ties ic that where a power is given to public offi- 
cers, in the language of the Act before us, or in 
equivalent language- whether the public interest 
or individual rights call for its exercise—the 
language used, though permissive in form, is in: 
fact peremptory. What they are empowered to 
do for a third person the law requires shall be 
done. The power is given not for their benefit 
but for his. It is placed with the depository to 
meet the demands of right, and to prevent a 
failure of justice. It is given as a remedy to those 
entitled to invoke its aid, and who would other- 
wise be remediless”’. 

Where the power is given by the word 
‘may’, Lord Blackburn explains: 

“It is merely enabling the donee to act and so 
may not inaccurately be said to be equivalent to 
saying he may act; yet if the object of giving the 
power is to enable the donee to effectuate a right, 
then itis the duty of the donee ofthe powers to 
exercise the power when those who have the right 
to call upon him do so." 

When the power js exercised and the 
order or arrangement made in pursuance 
thereof, it is open to those who have invoked 
the power to take the benefit of the order or 
arrangement. The use of the word ‘order,’ 
therefore, in s. 23 does not indicate that it 
has any obligatory force on the person for 

(42) (1881) 6 A 0.193; 501, J QB 258; 4417 653; 
29 W R 617; 45 J P 664. p 

(43) (1819) 4 Q B 245. 
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«hose benefit it was made. And the Court 
f Wards is not clothed with any right or 
ower over the persons mentioned therein. 
ection 23, therefore, in my opinion does 
ot take away the power of the natural 
peeuardians of the minors mentioned in (b) 
T (c). In the exercise of their powers, 
he Court of “ ards is bound to conform to 
heir wishes. If they choose to do anything 
n violation of their rights it will be illegal, 
«nd the natural guardians are entitled to 
‘eek the aid of the Court for the protection 
of their rights. It has been repeatedly 
and persistently pressed upon us that dictat- 
ed by a high policy s. 28 clothes the Court 
of Wards with plenary powers and any 
«order or arrangement made by them in the 
xercise of such a power should not be in- 
Peerierea with unless exercised maliciously, 
raudulently or corruptly. The learned 
Advocate-General relied on a number of 
«cases in which the QOourts have refused to 
interfere with the discretion of corporations 
empowered by statute in the execution of 
works intended for public benefit. In my 
opinion these cases are irrelevant and have 
no bearing on the facts of, this case. As 
pointed out already -there is no right or 
power conferred on the Court of Wards in 
the sense of an authority to interfere with 
the rights of others, and no question of cor- 
ruption ‘or malice can arise. in the alleged 
exercise of it. The next question is whether 
the action of the Court of Wards in the 
purported exercise of their alleged powers 
is beneficial or detrimental to the interests 
of the minors so as to warrant this Court's 
interference. In dealing with the nature of 
the juriediction over infants and to what 
extent the Court can control even the right 
of the father to the person of his child or 
education which he intends to impart to 
them, Lord Esher, M. R. in Queen v. Gyngall 
(44), after discussing the scope of Common 
Law jurisdiction regarding infants, proceed- 
ed to observe thus at p. 239*: 

“But there was another and an absolutely differ- 
ent and distinguished jurisdiction which has been 
exercised by the Court of Chancery from time 
immemorial, That was not a jurisdiction to de- 
termine right as between a parent and a stranger 
or as between a parent and a child. It was a 
paternal jurisdiction, a judicially administrative 
jurisdiction, in virtue of which the Chancery Court 
was put to act on behalf of the Crown, as being 
the guardian of all infants, in the place of a parent 
and as if it were the parent of the child thus 
superseding the natural guardianship of the parent,” 

sie asa Cicer as By Wan 
Rey ery ee LJ Q B 559; 69 L T 481; 
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nevelle v. De Mannevelle (45) (767*) says: 

“The Oourt represents the King, as parens patriae. 
But Lord Thurlow'’s opinion went upon this: that 
the law imposed a duty upon the parents; and in 
general gives them a credit for ability and in- 
clination to execute it. But that presumption, like 
all others, would failin particular instances, and if 
an instance occurred, in which the father was unable 
or unwilling to execute that duty, and, further was 
actively proceeding against it, of necessity the State 
must place somewhere a superintending power over 
those, who cannot take care of themselves, and have 
mot the benefit of that care, which is presumed to 
be generally effectual. 

“Then if there is a jurisdiction, under what cir- 
cumstances is it to be exercised?..... Looking 
at the father's situation, and taking his own re- 
presentation as to his inclination with regard to 
this child, upon the affidavits, there is a fair suspi- 
cion of real danger, that the child may be removed 
out of this count Some method must be 
taken to secure to the Court that the person of the 
child shall remain in this country.” 

The Raja says the Court of Wards is 
proposing to send his infant children, two 
boys of the ages of 12 and 9 and two girls 
of the ages of 14 and 10, out of the juris- 
diction of this Court with the avowed ob- 
ject of giving them the benefit of public 
school education in Great Britain, but 
their object is to completely cut away all 
his relations with them. He submits that 
the course the Court of Wards intends to 
follow is not also beneficial in the interests 
of his infant children, having regard to 
their situation in life and to their health, 
that education and residence in England 
are ill-suited to them «and his wishes 
in respect thereof have been completely 
disregarded and there are ample facilities 
in this country, where education can be 
imparted to them suited to their condition 
in hfe. It is a recognised principle of 
English Courts that an infant should not 
be sent out of their jurisdiction. Of course 
itis not an inflexible rule and there are 
exceptions to it. Butit is an invariable rule: 
Vide, Mount Stuart v. Mount Stuart (46). In 
Campbell v. Makey (47), the Lord Chancel- 
lor (Cottenham) delivered himself to the 
same effect at p. 553T : 

“In the case in Mount Stuart v. Mount Stuart 
(46), Lord Eldon appears to have said that the 
Court never makes an order for taking the infant 
out of the jurisdiction. Subsequent decisions show 
that exceptions are sometimes made tothe rule, but 
such exceptions are and ought to be very rare, 
Since I have held the Great Seal I have had rea- 
son to lament that the rule has not been more 
strictly adhered to.” 


(45) (1804) 10 Ves. Jun. 52; 32 E R 762; 7 RR 
340 
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Then he proceeds tomake certain obser- 
vations as to why an English infant should 
not be sent out of England for a perma- 
nent residence abroad which, in my opinion, 
would apply to the children of the Raja 
in the present case and completely bear 
out what the Rajaand the Dowager Rani 
sought toimpress upon us. They are to 
this effect : 

“Independently of this well-established rule of 
the Court and the principle upon which it pro- 
ceeds, I am convinced that scarcely anything can 
be more injurious tothe future propects of English 
children, and particularly of English boys, than 
a permanent residence abroad Withoutthe proper 
opportunities of attending the religious service of 
the church to which they belong, separated from 
their natural connections, estranged from the mem- 
bers of their own families, withdrawn from their 
courses of education which their contemporaries are 
pursuing, and accustomed to habits and manners 
which are not those of their own country, they 
must be becoming, from day to day, less and less 
adapted to the position which, it is to be wished, 
they should hereafter ‘occupy in their native land. 
Campbell v. Makey (47) at p. 558. In addition toall 
these considerations I find, inthe present case, the 
most anxious wishes expressed bythe father of these 
children that they should be settled in this country 
and receive a purely English education It is need- 
less to observe that the law which permits the 
father to appoint the guardians of his children, 
will pay the highest respect to the expression of 
his wishes as to the mode of their education Camp- 
bell v. Makey (47). at p. 553*” 


The eldest boy is the legal heir to an 
impartible estate which isthe biggest in 
this Presidency and situated as these boys 
and girls are, Lord Cottenham’s observa- 
tions would exactly fit in, if l were to 
substitute for English boys and children 
Indian boys and children of a person of 
the position in life to the Raja of Vizia- 
nagaram. No such ‘irresistible necessity’ 
aS would entitle a Court to disregard these 
considerations has been made out by the 
Court of Wards. Itis not pretended that 
the children cannot get the necessary 
training and education suitable to their 
position in life in this Presidency or in 
India. Iam, therefore, clearly of opinion, 
that it is not in the interests of these minor 
children that they should be sent to Eng- 
land for the purposes of their education. 

It will also be seen from the observa- 
tions of Lord Cottenham that the wishes 
of the father are a paramount consideration 
which ought not to beslighted. Vide also 
observations of Bret, M. R. in In re Agar 
Ellis y. Lascelles (48), 3297 and also Bowen, 
L.J., at pp 337 to 3397. The Court of Wards 
state they had to ignore the wishes of the 
Ae A ae 24 Ch. D 317; 53 LJ Ch. 10; 50 L T 161; 
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father on account of his being their ward. 
They treat him practically as civilly dead. 
They say they consulted the relations and 
decided on the course they have taken in 
the interests of the children. It transpired, 
however, that except the mother, other 
relations, like the Dowager Rani, i. e., the 
mother of the Raja and the grandmother 
of the children, the sister of the Raja 
and the bro'her of the Raja, the Raj 
Kumar of Vizianagaram are against send- 
ing the children to England. What the 
Court of Wards say is some of them have 
changed their minds now but so far as 
they are concerned, they have arrived at 
the decision and so long as they have 
acted under the provisiqns of the Court of 
Wards Act, none can question their right 
lo do sa, and what they have laid down 
must be carried out. But we cannot take 
the same view as the Court of Wards. 
On account of high policy the Court of 
Wards might have thought it expedient to 
assume the superintendence of the person 
of the Raja The Raja is questioning the 
declaration made under the Act in a suit 
in Vizagapatam, 

It is unnecessary for us to express our 
view on the propriety of the action of the 
Local Government in making the declara- 
tion and whether the declaration can be 
questioned in view of s. 48. For the pur- 
pose of the Court of Wards Act it may be 
open tothe Court of Wards to treat the 
Raja as non-existent. But we cannot shut 
our eyes to what has been going on in 
Court. The Raja has conducted his case 
in person. He has done it with considera- 
ble sobriety and moderation and we 
have watched him carefully. It is difficult 
for any Court to treat him as a person of 
unsound mind. No Court of law would be 
justified in ignoring the wishes of the 
Raja as father and not giving due weight to 
them. From what has transpired and the 
attitude ofthe Court of Wards, the Raja's 
apprehension cannot be said to be un- 
founded, namely, that the minors are 
being sent away so that his relation with 
them would be permanently cut off and 
he be prevented from having any access 
to them fora considerable time to come. 
No Court of law could tolerate such a 
eonduct. Therefore, when the rights of the 
natural guardian are disputed on the 
ground that he cannot act, when there is 
no other legally constituted guardian, when 
there is danger of the minors being re- 
moved out of the jurisdiction of this Court 
and when such a course is not beneficial 
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to the minors, itis absolutely necessary 
for us to interfere. |, therefore, agree in 
the order proposed by my Lord the Chief 
Justice. 


ACN. Order accordingly. 
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im. 
When the property hes been dedicated by a donor 
and he hasthereby divested himself of all interest 
in the property, then, the rule of succession to the 
office of shebatt is of considerable importance in the 
case of trust and if laid down by the donor at the 
time ofthe dedication must be deemed to be a part 
of the rules governing the management of the trust, 
and in the absence of any reservation, the rule is not 
capable of being altered by the donor at his will 


L. P. A. against an order of Mr. Justice 
Bajpai, J., dated November 27, 1933. 

Mr. B. Mukerji, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 

Judgment.-— This is a Letters Patent 
Appeal arising out of a suit for recovery 
of possession brought by the plaintiff as 
trustee of the trust property against the 
defendant-appellant who also claimed to 
be the trustee. One Brij Lal was the 
original owner of these properties and on 
‘Noyember 17, 1914, he made a gift of 
these properties in favour of Sri Godamii 
Maharani installed in a certain temple 
and by that deed declared that he himself 
would remain the manager of the proper- 
ties during his lifetime, but after his death 
the trustees of that temple would manage 
the properties also. Later, on February 1, 
1915, he executed another document in 
the form ofe will under which he direct- 
ed that after his death the management 
of the dedicated properties should pass 
to the present appellant, Bindraban. On 
Brij Lals death Bindraban obtained 
possession as the trustee which gave 
occasion for the suit by the trustee of the 
temple. In the deed Brij Lal had not 
reserved to himself the right of changing 
the trustees or managers but had distinct- 
ly provided that he himself would be the 
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manager during his lifetime and after his 
death, the trustees of the temple of Sri 
Rangji Maharaj would manage the pro- 
perty. The sole question which arose for 
consideration was whether Brij Lal had 
any power to alter the succession of the 
trusteeship of this debuttar property. The 
Courts below took the view that there was 
such authority left in him but on appeal a 
learned Judge of this Court has come toa 
contrary conclusion. We think that his 
opinion is right. The learned Counsel for 
the defendant relies solely on a Calcutta 
case which has not been followed even in 
Calcutta in later cases. In Macnaughten's 
Principles of Hindu Law, Vol. 2, p. 305, it 
was stated that: 

“It is now settled law that the appointment and 
succession to the office of a shebait must follow 
the line laid down in the original grant and in 
the absence of special direction and usage the 
heirs of the donor succeed.” 

This obviously meant that if a rule of 
succession to ihe office of shebait was laid 
down in the deed of trust itself then the 
succession must follow the line and the 
provision was binding even on the donor. 
In Gourikumari Dasi v. Ramanimoyi Dasi 
(1) the question arose before Woodroffe 
and Cuming, JJ. and the leirned Judges 
distinctly laid down that the creator of 
a debuttar is not entitled to make a 
change in the order of succession of shebaits 
unless he made a reservation to that 
effect in the deed of gift. In that case 
the donor had provided that after his 
death his wives in order of seniority would 
be the shebaits and that after their deaths 
if a son was born, he would be the shebazt 
or an adopted son and in the case of 
failure of any such son, the shebait or 
shebaits would be selected by him by a will 
or other document. Even then if was 
held that the donor could not make any 
change in the order of succession of 
shebait and acvordingly he could not ap- 
point his second wife as shebait in prefer- 
ence to the eldest. In Sripati Chatterjee 
v. Khudiram Banerjee (2) the point did 
not directly arise but one of the learned 
Judges discussed the law at considerable 
length. He quoted with approval the rule 
of law laid down in Macnaugthen’s Prin- 
ciples of Hindu Law already referred to, 
In particular on p. 445* the learned Judge 


(1) 50 C 197; 70 Ind. Cas. 175; AIR 1923 Cal. 30, 26 
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quoted: 

“The rules laid down for the appointment of 
shebiats and their succession in the deed of endow- 
ment are binding.” 


On p. 446* he referred to Gaurikumari 
Dasi's case (1) and pointed out that learned 
Judges had held that even the creator 
could not make a change in the order of 
succession unless he had made a reserva- 
tion to that effect in the deed; but he re- 
marked that on principles and some au- 
thorities he was inclined to think that the 
power should be presumed to exist unless 
expressly given up. He, however, did not 
express his dissent from the previous rul- 
ing of that Court and inasmuch as in 
the deed in that case the donor had pre- 
eluded himself from making any further 
change, it was held that the rule of succes- 
sion could not be validly altered. That 
case is, therefore, no real authority in sup- 
port of the defendant's contention. In two 
cases, Nagendra Nath Palit v. Rabindra 
Nath Deb:3) and Lalit Mohan Seal v. Bro- 
jendra Nath (4) another learned Judge of 
the Calentta High Court clearly expressed 
his dissent from Sripati Chatterjee's case 
\2). It is thus clear that even the Calcutta 
view is definitely against the appellant. 
In this Court it was remarked by Bannerji 
and Ryves, JJ. in Sidhan Lal v. Gauri 
Shankar, 40 Ind. Cas. 165 (5) that it is not 
open to the creator of the trust after the 
trust has been created to nominate new 
managers who were to take his place after 
his death because subsequently tc the 
creation of the trust his pcsition is merely 
that of a manager and he is not competent 
to revoke the trust or alter it or to appoint 
new managers. No doubt in that case in- 
asmuch as the newly appointed trustees 
had taken possession of the trust property 
as such, they were treated as trustees de 
son tort who could, along with the real 
trustees, sue under s. 92, Civil Procedure 
Code. In that way it may be said that 
the observation was an obiter dictum, but 
is entitled to weight. 

It seems to us that when tke property 
has been dedicated by a donor and he has 
thereby divested himself of all interest in 
the property, then unless he reserves to 
himself a right of changing the line of 
suecession laid down by him in the deed 
of trust, that rule must be binding even 


(3) 53 O 132; 94 Ind. Cas, 212;A I R 1926 Cal. 490; 
30 C W N 389. 
(4) 53 O 251; 96 Ind. Oas. 45; A IR 1926 Cal. 


561. 
(5) 40 Ind. Oas. 165; A I R 1917 All 264. 
*Page of A, I. R. 1925 Cal.—| Bd.) 
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on him. The rule of succession to the office 
of shebait is of considerable importance 
in the case of trust and if laid down by’ 
the donor at the time of the dedication 
must be deemed to be a part of the rules 
governing the management of the trust, 
and in the absence of any reservation, the 
rule ia not capable of being altered by the 
donor at his will. We, therefore, think 
that the view taken by the learned Judge 
of this Court issound. The appeal is dis- 
missed with costs. 

D. Appeal dismissed 
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RANGOON HIGH COURT 
Criminal Appeal No. 1611 of 1936 
December 22, 1936 
Mya Bo AND MAOKNEY, JJ. 
NGA PO AI GYI—APPELLANT 
VETSUS 
EMPEROR—Opposttg PARTY. 

Penal Code (Act XLV of 1860), s. 12l—Accused 
influential man in village which was hot-bed of re- 
bellion—Also President of body resisting tax—Assist- 
ang rebels after battle and recruiting rebels—-Held, he 
was gutlty of abetment of offence under s. 121. 

The accused was an influential man ina village 
which was a hot-bed of the rebellion. He was the 
president ofthe wunthun athin whose activities im 
regard to capitation tax were the preliminaries to 
the rebellion. When the rebellion broke out he 
agsisted the rebels by feeding them after a battle 
and helped in getting persons tattooed, è e., 
enrolled as participants in, or sympathisers of, the 
rebellion. He took a leading part in the resistance 
of the villagers to the payment of capitation tax, 
and it was within a few days of his holding a 
meeting in regard tothe non-payment of capitation 
tax that several of the villagers disappeared and 
joined the rebels: 

Held, that there were sufficient grounds for hold- 
ing that the accused abetted the waging of war 
against the King-Emperor. A 

Or. A. from an order of the Sessions 
Judge, Tharrawaddy, dated October 23, 
1936. 

Mr. Tun Byu, for the Crown. 

Mackney, J.—The appellant, Po Ai Gyi, 
has been-convicted under s. 121, Indian 
Penal Code, for having abetted the waging 
of war against the King-Emperor within 
the district of Tharrawaddy during the 
period October 21, 1930, to February 15, 
1931, and he has been sentenced to trans- 
portation for life. It seems that after the 
rebellion his whereabouts could not be dis- 
covered until this year. The evidence 
against him rests on the statements of Po 
Yin, a person who had been examined as an 
approver in a previous trial against certain 
persons relating to the rebellion, and on 
the statements of U Sein Bu, headman of 
the village of Taungbyat in which Po Ai 
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Gyi then resided, and of Maung Thant, 
ason of U Sein Bu, who, at the time of the 
rebellion, was living in Taungbyat village 
itself, whereas his father lived in another 
village. There was also the evidence of 
one Po Htaik, but the learned Sessions 
Judge, for reasons which appear adequate 
io us, has disbelieved this witness.. Lastly, 
ete was also the evidence of Maung Tun 

e. 

As regards Po Yin, the learned Sessions 
Judge has pointed out that his statement 
is shown to be inaccurate in several res- 
pects. He seems to have believed that it 
was essential for him to make the case 
against Po Ai Gyi as strong as possible, 
and he certainly seems to have committed 
himself to statelnents which are incredible. 
We agree with the grounds of criticism 
which the learned Sessions Judge hus set 
out in reference to Po Yin's evidence. 
What does seem to be proved in this case 
is that the appellant, Po Ai Gyi, had 
revived the wunthanu athin of his village 
and had become the president thereof 
shortly before the rebellion broke out. He 
took a leading part in the resistance of the 
villagers tothe payment of capitation tax, 
and it was within a few days of Po Ai Gyi’s 
holding a meeting in regard to 
the non-payment of capitation tax that 
several of the villagers disappeared from 
Taungbyat and joined the rebels at 
Aianiaung. Po That's gun was taken from 
him by rebels +nd later he says that the 
appellant Po Ai Gyi and another man, 
Aung Dun, met him and compelled him to 
get tattooed. All persons joining the rebels 
were tattooed with a certain mark. The 
learned Sessions Judge has hesitated to 
believe Maung Thant on this point, be- 
cause, whereas he now says he met the ap- 
pellant Po Ai Gyi and Maung Dun near his 
village, on another occasion when giving 
evidence he stated that Aung Dun alone 
met him and took him to a place where he 
found Po Ai (yi. It does not appear to 
us that after a lapse of so long atime su~h 
a discrepancy is of much moment. 

About this time there was a brush between 
the rebels and a party of military Police, 
and thereafter Maung Thant says that 
he saw 30 or 40 persons, obviously rebels, 
being given a meal in front of Po Ai Gyi's 
house. Witness Po Ke states that shortly 
after that he met Maung Thant and that 
Maung Thant told him what he had seen. 
There appears to be no reason why Maung 
Thant’s evidence should not be accepted. 
Po Yin also speaks to this feeding of the 
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rebels in Po Ai Gyi's house. As regards 
Tun Wes evidence, it appears that this 
man was compelled to join the rebels, but 
ran away. Thereupon, as a reprisal they 
seized his wife and daughter and kept 
them in captivity. He himself went in 
search of them and fell’ again into the 
hands of the rebels. His wife and child 
were then returned to him on condition 
that he would not attempt to abscond again. 
He states that a person called Po Ai Gyi 
was required to fetch the prisoners from 
his house, where they were kept, Tun We 
is not able io identify this man. He says 
this man went into Taungbyat village and 
came back later with his wife and child. 
The wife and child have not been called 
as witnesses, and in their absence it ap- 
pears to me that Tun We's evidence can- 
not carry us very far. It seems that there 
was no other person called Po AiGyi in 
Taungbyat village, but even so I feel that the 
wife and the daughter ought to have been 
examined as witnesses as this would have 
been the best evidence to be produced on 
the point. There can be no doubt that 
Taungbyal was a centre for the rebels, 
Sufficient evidence has been adduced to 
prove this fact. 

The appellant his not adduced any evi- 
dence in his defence, but has contented 
himself with the denial of the truth of the 
proseculion evidence. The appellant is 
now 64, so that at the time of the rebel- 
lion he would have been 58 It seems 
unlikely that he wou'd have taken a very 
active part in the rebellion, and that is all 
the more the reason why Po Yin's and Po 
Htaik’s evidence should not be accepted in 
so far as they suggest that he did take an 
active part. Nevertheless, taking into con- 
sideration all the facts which do appear to 
be adequately proved, there does seem suf- 
ficient ground for holding that the appel- 
lant abetted the waging of war against the 
King-Empervur. He was evidently an in- 
fluential man in a village which was a hot- 
bed of the rebellion. He was the president 
of the wuntinu athin whose activities in 
regard to capitation tax were the prelim- 
inaries tothe rebellion. Then, when the 
rebellion did break out, we find that he 
assists the rebels by feeding them after a 
battle and helps in getting persons tattooed, 
4. e, enrolled as participants in, or sympa- 
thisers of, the rebellion. 

I am of opinion that Po Ai Gyi was 
rightly convicted under s. 121, Indian 
Penal Code. The punishment for an offence 
under that section is either death or trans- 
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portation for life. He has been sentenced 
to transportation for life. We are unable 
to interfere with this sentence. It may be 
that Po Ai Gyi may be able to find grounds 
for moving the Local Government to exercise 
its clemency in his case, but with that we 
are not concerned. The appeal is dis- 


missed. 
Mya Bu, J.—I agree. l 
N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 366 of 1935 
December 23, 1936 
SULAIMAN, C.J. AND BENNET, J. 
BRIJ KISHORE AND ANOTHER—ÅPPLIOANTS 
VETSUS 
PARSHOTAM DAS AND OTHERS— 


Opposite PARTIES 

U. P. Encumbered Estates Act (XXV of 1934), ss, 7 
(1) (a), 48 (2)—Provinctal Insolvency Act (V of 1920), 
ss. 3, 5(2)—Provisvons of s. 7 (|) (a), whether ap- 
plicable to Insolvency Courts—A pplications by creditor 
under Insolvency Act, and by debtor landlords under 
Encumbered Estates Act — Proceeding in Insolvency 
Court, whether should be stayed — Concurrent juris- 
diction, if can be exercised. 

In view of the provisions of ss, 3 anda (a) of the 
Provincial Ingolvency Act, Insolvency Courts are 
Civil Courts and the provisions of s. 7 (1) (a), U. 
P. Encumbered Estates Act, apply to these Oourts. 

According to 8. 48 (2) of the U, P. Encumbered Es- 
tates Act, it is open to the creditors to present their 
application outside the period barred by sub-s. (1), 
but when such an application has been presented, 
the provisions of s. 7 will apply and the proceed- 
ings in the Insolvency Court will be stayed just 
in the same manner as the proceedings in any 
other Civil or Revenue Court. Where, therefore, 
perfectly valid applications, one by the creditors 
under Insolvency Act, and the other by the debtor 
landlords, under U. P. Encumbered Estates Act, 
are made, both proceedings are proceedinge for the 
liquidation of the debts of the landlords and concur- 
rent jurisdictiou cannot be exercised by two Oourts 
and concurrent proceedings for the same „object 
in regard to the same debts and the liquidation 
of those debts out of the same property cannot pos- 
sibly continue. | : 

O. R. App. against the decree of the 


District Judge, Bareilly, dated September 
14, 1939. l 
Messrs. K. N. Katju and G. S. Pathak, 
rthe Applicants. 
k Meee N . C. Vaish and B. Malik, for the 
Opposite Parties. _ E 
Order.—This is a civil revision by two 
creditors under the following circumstan- 
ces: On August 13, 1935, these appli- 
cants made an application against six 
persons that they should be adjudged iusol- 
vents. On August 15, 1935, an applica- 
tion was made for appointment of an 
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interim Receiver for the estate of these in- 
solvents. On August 15, 1935, the debtors. . 
made an application to the Collector under 
the United Provinces Encumbered Estates 
Act, and on the same date the Collector 
passed an order unders. 6 of that Act. 
The question, therefore, arose in the In- 
solvency Court whether an interim Recei- 
ver should be appointed or whether the 
further proceedings in the Insolvency 
Court should be stayed under the amend- 
ed s.7, Encumbered Estates Act. The 
Insolvency Oourt held that a stay of these 
proceedings should be ordered and that 
order of stay has been upheld by the 
District Judge in appeal. No order of ad- 
judication had been passed, by the Insol- 
veney Court. The creditors in revision 
contend that s. 7, Encumbered Estates Act 
which sets out that all proceedings pend- 
ing at the date of the said order in any 
Oivil or Revenue Court in the United Pro- 
vinces in respect of any public or private 
debt towhich the landlord is subject, or 
with which his immovable property is en- 
cumbered, except an appeal or revision 
against a decree or order, shall be stayed, 
etc., does not relate to insolvency proceed- 
ings. The argument is that an Insolvency 
Court is not a Civilor Revenue Court. 
Learned Counsel argues that the Provin- 
cial Insolvency Act (Act V of 1920), con- 
fers a special jurisdiction and, therefore, the 
Courts exercising that jurisdiction are not 
Civil Courts. In the Provincial Insolvency Act 
itis providedin s. 3, thatthe District Courts 
shall be the Courts having jurisdiction under 
this Act, and ins. 5 (2), that the District 
Courts shall have the same powers and 
shall follow the same procedure as they 
respectively have and follow in regard to 
civil suits. In view ofthese provisions we 
are of opinion, that the Insolvency Courts 
are Civil Courts and that the provisions 
of s. 7 (1) (a), apply to those Courts. The 
next argument made for the applicants in 
revision was that under the provisions of 
3 48 (2), Encumbered Estates Act the in- 
solvency proceedings are an exception to 
the general rule laid down in 3s. 7 and 
should not be stayed. The language of 
this sub-section is as follows : 

“Subject to the provisions of sub-s. (1), the land- 
lord or any creditor may present a petition that 
the landlord be adjudged insolvent but any amount 
or amounts due under any order passed by 
the Oollector under s. 27, or s. 28, shall, for the 
purpose of the insolvency proceedings, be deemed 
to be a debt or debts secured upon such of the 
landlord's subsisting property in land as has been 


reported by the Special Judge under sub-s., (2) of 
of gs. 19, to be liable to attachment or sale.” 
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Now there is no doubt that under the 
circumstances of the present case the cere- 
“ dibtors are not barred by the provisions 
of sub-s. (1), because the creditors pre- 
sented their application tothe Insolvency 
Court on August 13, 1935, before the appli- 
cation had been made under the Encum- 
bered Estates Act on August 16; 1935, 
They, therefore, made their application 
before the bar arose. But at the same time 
it must be noted thats. 4, Eneumbered 
Estates Act, has a proviso as follows : 

“Provided also that no landlord who has been 


adjudicated insolvent and has not been discharged 
shall apply under this section.” 


_ This proviso indicates that a landlord 
who has not been adjudicated insolvent 
may make aneapplication under the Act 
The application, therefore, by the landlord- 
debtors on August 18,- 1935, was a valid 
application under the Encumbered Estates 
Act. The matter, therefore, resolves itself 
into this that applications which are per- 
fectly valid have been made, ne by the 
creditors under the Insolvency Act and the 
other by the landlords under the Encum- 
bered Estates Act. The contention for the ap- 
plicants is that these two proceedings should 
go on in both Courts. It does not appear 
at all probable that the Legislature could 
have intended any such result. Both pro- 
ceedings are proceedings for the liquida- 
tion of the debts of these landlords and it 
is difficult to see how concurrent jurisdic- 
tion could be exercised by two Courts 
and concurrent proceedings forthe same 
object in regard to the same debts and 
the liquidation of those debts out of the 
same property could possibly continue. It 
appears to us, therefore, that s. 48 (2), 
cannot be construed in the manner desir- 
ed by the applicants in revision. The 
meaning which appears to us to attach 
to this rather difficult sub-section is that 
itis open to the creditors to present their 
application outside the period barred by 
sub-s. (|), but when such an application 
has been presented, the provisions of s. 7, 
will apply and the proceedings in the 
Insolvency Court will be stayed just in the 
Same manner as the proceedings in any 
other Civil or Revenue Court, 

Against this view learned Counsel for the 
applicants in revision urged that there 
would be no pointin such a provision of 
law and he argued that it was not clear 
on such a view when the proceedings 
which were stayed could be continued. It 
may. be that after the period has expired 
which is defined in s. 48 (1), then it will 
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be open tothe Insolvency Courtto conti- 
nue its proceedings; but this is not a matter 
which is the subject of the revision before 
us. The revision before us is only on 
the point as to whether the stay order of 
the Insolvency Court is a valid order or 
not. Various sections have been referred 
to and various comments have been made 
as to the procedure under the Encumbered 
Estates Act, but we donot consider that 
if is necessary toinvestigate this matter 
in detail. It appears tous that the plain 
meaning of s. 7 and s. 48 (2), is that the 
application in insolvency which has been 
filed by the creditors will be stayed and 
will remain pending during the disposal of 
the case in the Court of the special Judge 
and of the Collector under the Encumbered 
Estates Act. Accordingly we dismiss this 
application in revision with costs. 
D. Application dismissed. 





RANGOON HIGH COURT 
Criminal Revision Application No. 781 
of 1936 
August 7, 1936, 

PARK BR, J. 

AH SAN AND ANOTSHER—APPLICANTS 
versus 


MAUNG BA THIT—Opposits Parry 
Penal Code (Act XLV of 1860), s. 420~Mercantile 


_agent—Consent to sell obiained—Pledge with third 


party—How consent was obtained is immaterial to 
third party — Conviction of agent under s. 420— 
Pledgee's position, tf affected. 

In the case of a person having authority to sell 
goods owned by another, once it is proved that he 
has the consent of the owner to sell, it is imma- 
terial tothe third party to whom he pledges the 
goods, whether he has obtained the consent by fraud 
or not, He isa mercantile agent, and the pledge 
under s. 178, Contract Act, is valid and the pledgee's 
right to hold the goods pledged is secure even if the 
mercantile agent is convicted for cheating under 
8, 420, Penal Code. 

(Case-law discussed. | 


©. R. App. against an order of the East- 
ern Sub- Divisional Magistrate, Rangoon. 


Mr.U Kyaw Zan, for the Applicants. 

Mr. U Tha Kin, for the Opposite Party. 

Order.—This application relates to cer- 
tain items of jewellery valued at a little over 
one thousand rupees pledged by one Maung 
Than with the applicants, Ah San and 
Ah Hain, pawn-shop brokers of Rangoon. 
In Criminal Regular No. 392 of 1935 of the 
Eastern Sub-Divisional Magistrate, Ran- 
goon, Maung Than was prosecuted by one 
U Ba Thit, the present respondent, under 
s. 420, Indian Penal Oode, for obtaining 
jewellery from him by cheating. The jewellery 
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was not the property of U Ba Thit, but U 
Ba Thit was a gold‘:smith who got jewellery 
from jewellers of Mogul Street for sale to 
other persons. U Bs Thit’s case was that 
Maung Than had told him that he had 
a purchaser, one Ba U of Insein, and that 
he persuaded Ba Thit to let him have 
the bangles to show to Ba U. Then 
Maung Than brought back the bangles 
and said that Ba U wished to take them 
and also wanted a diamond comb. Ba Thit 
brought a diamond comb and Maung 
Than took that and the bangles back to 
Ba U. Then Ba Thit found Maung Than 
at another jeweller's shop and Maung Than 
told him that Ba U also wanted some 
diamond earrings. Diamond earrings were 
obtained and handed over to Maung Than. 
He took them away aud brought the bangles 
back and again said that he wanted the 
bangles narrowed. Ba Thit told that he 
could not have the bengles altered until 
the sale was confirmed. Maung Than left 
the bangles with Ba Thit but fetched them 
again and had them altered and took them 
away. Ba Thit had insisted that the price 
must be settled. He did not see Maung 
Than again. 

Maung Than’s case was that he had 
bought the bangles on credit but he failed 
to prove this. Ba thit had to admitthat 
Maung Than himself was a gold-smith and 
accustomed to dispose of jewellery. Both 
the trial Court .and this Court on appeal: 
found that. there was cheating in that 
Maung Than hadrepresented falsely that 
he had a purchaser for the bangles, a 
purchaser who did not exist. After the 
decision of the appealthe applicants’ pawn- 
shop brokers, from whom the jewellery had 
been seized by the Police, applied for the 
return of the jewellery to them. The 
Magistrate who, tried the case directed 
the return of the jewellery to Ba Thit and 
the applicants now come te the Court on 
revision on the ground that that order is 
wrong. To my mind there can be no doubt 
that Maung Than had authority to sell the 
jewellery at the price iixed by the respon- 
dent Ba Thit. If Maung Than is to be 
looked upon asa mercantile agent, it cannot 
be disputed that under s. 178, Contract 
Act, as amended in 1930, the pledge to 
_the applicants is valid. The Western Sub- 
Divisional Magistrate's decision that Maung 
Than was not a mercantile agent because he 
obtained the jewellery by cheating is scarce- 
ly to the point. Section 178, Contract 
Act, only requires that the true owner shall 
give his consent to the possession by the 
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mercantile agent. In Kong Lone v. Ma Kay 
(1), B asked A for some jewels promising to 
sell them for A or, if not sold, to return 
them the same evening. A was induced 
by this premise to hand the jewels to B. 
Instead of selling them, B pawned them the 
same day for about a third of their value, 
and then disappeared for four days. The 
Magistrate ordered the return of the jewels 
to 4. That order was upheld by the Chief 
Judge of the Chief Court as there was at 
least a prima facie case of fraud, within the 
meaning of proviso 2 of s. 178, Contract 
Act, as it stood. 

In Stephen Aniat v. Emperor (2), A en- 
trusted some jewels to B to sell for him. B 
did not sell them, but gave them to her 
niece C, who pawned them to D. B was 
convicted of criminal breach of trust, and 
the Magistrate ordered the jewels to be re- 
turned to A. Irwin, J. of the Chief Court 
held that the questions whether s. 178, Con- 
tract Act, applied in view of the fact that the 
jewels were pawned by C andnot by B, and 
whether the circumstances were such as 
to bring the transaction within proviso 1 
to that section which then stood were 
maiters to be decided by 2 Civil Court. He 
also held thatas A had given the jewels to 
B to be disposed of for money, and as they 
had been so disposed of, he was not entitled 
to relief in a Criminal Court. The Magis- 
trate’s crder was set aside and the jewels 
were ordered to be returned to D. In 
Emperor v. Nga Po Chit (3), A wasin charge 
of B's shop and was authorized by B to sell 
and hire sewing machines and their acces- 
sories and parts. A pledged three machines 
with a Pawn-broker and was convicted of 
criminal breach of trust. It was held that 
A's possession of B's goods was such as was 
contemplated by s. 178, Contract Act, and 
the fact that he disposed of the goods 
contrary to the authority given him 
by B was immaterial as against a 
third party, and a Bench of this Court held 
that A’s possession was very analogous to 
the possession of a factor or agent which 
was the possession which was contemplated 
in s. 178 as it stood then and that the 
pawnee wasentitled toretainthe machines. 

In the unauthorized reportin U Sulai- 
man V. Ma Lwet (4), a broker in jewellery, 
one Ma Tin, was given articles for sale by 
a firm of jewellers on a representation that 


(1)4LB R13;6 Cr. LJ 125° 

(2) 4 L BR 25;-6Cr. L J 135. 

(3) 1R 199; 74 Ind. Cas. 1050; Al R 1923 Rang 
227; 24 Cr. L J 858. 

(4) AIR 1934 Rang. 198; 151 Ind. Cas. 413; (1934) 
Gr, Cas. 889; 35 Or. L J 1375; 7 R Rang. 172 
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she had some prospective buyers for them. 
Ma Tin pledged the jewellery with one U 
‘Sulaiman, and the Magistrate, after convict- 
ing Ma Tin under s. 420, Indian Penal Code, 
passed! an order for the return of the 
jewellery toits owner. Ba U, J. on revi- 
sion held that Ma Tin was a mercantile 
agent within the meaning of s. 178, Con- 
tract Act, as amended and ordered the res- 
toration of the jewellery to U Sulaiman, the 
pawnee. That case is very similar to this, 
In Seshappier v. Subramani Chettiar (5), one 
K took a jewel of the plaintiff to find a 
purchaser for it, stating that he would settle 
the price inthe presence of the plaintiff; 
but instead of doing so, K pledged it with a 
third party. It was a civil suit. The High 
Court found thas K was not an agent for 
sale and that he had no right to retain 
possession of the jewellery and was not 
an agent for the sale of the jewellery. 
The jewellery was, therefore, ordered to be 
returned to the owner. This decision was 
reserved in Seshappier v. Subramania Chet- 
tiar (6),on a finding that K was actually an 
agent for sale of the jewelleries. In 
Katta Ramasami Gupta v. Kamalammal (7), 
the person who pledged the jewels was only 
a bailee and it was held that the pledge 
was not valid and the jewels must be return- 
ed to the owner. 


It would appear not to be material whether 
in the case of a mercantile agent the con- 
sent of the true owner to the agent’s posses- 
sion was obtained byfraud or not. There 
‘can be no doubt that the main current of 
authority is in favour of holding that pro- 
vided that the consent is there, it is imma- 
terial tothe third party how that consent 
had been obtained. The authorities before 
me are unanimous that provided that the 
culprit has authority to sell, he is a mer- 
eantile agent within the meaning of the 
Act: see Oppenheimer v. Attenborough & Sun 
(8), and Weiner v Harris (9). In White- 
horn Brothers v. Davison (10), it was held 
that where the owner cof an article is 
induced, by a false representation made by 


(5) 38 M 783; 23 Ind. Cas. 174; A IR 1914 Mad, 
470,15 M L T 221;,1914) M WN 319. 

(6) 40 M 678; 34 Ind, Oas. 751;A IR 1917 Mad 
665; 30M L J 587; 19M L T 386. 

(7) 45 M 178; 70 Ind. Cas. 448; A I R 1922 Mad 
44; 42M LJ 32;14 L W 599; (1921) M WN 801; 
30 ML T1586. 

(8) (1908) 1 K B221; 77 L J K B 209; 98 L T 94; 
24 T 1I R115; 13 Com, Cas. 125. 

(8) (1810) 1K B 285; 693: J K B 342, 1011 T 
647; 26T L R 96; 548 J 81; 15 Com. Cas. 39. 
eer 911) 1 KB 463; 80 LJK B 425;104 L T 
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another with fraudulent intent that he has 
a customer who desires to purchase such 
an article, to deliver the article to that 
other on sale or return for the purpose of 
his endeavouring to get the supposed 
customer to buy it from him, the case is 
one not of larceny by a trick, but of obtain- 
ing gouds by fraud. It is to be noled 
of course, that there is no such offence, 
as larceny bya trick in this country and 
that the offence whichis known as larceny 
by a trick is an offence of cheating and 
inducing the delivery of goods in this 
country. In Folkes v. King (11), it was 
held that although the agent had no in- 
tention when he obtained delivery of the 
motor car for sale of selling it according 
to the instructionof the owner, the pur- 
chaser from the agent acquired a good 
title by virtue of s. 2, Factors Act. Finally 
in London Jewellers, Ltd. v. Attenborough 
(12), the question that arose was under the 
Sale of Goods Act. The culprit in that 
case had obtained goods on approval by false 
representation that he could sell them. He 
then handed over the various articles of 
jewellery to different women, who pledged 
them with pawn-brokers. The Factors 
Act was not relied upon by the pawn- 
brokers owing to the manner ‘in which the 
culprit had disposed ofthe property, but it 
was held that the pawn-brokers obtained a 
good title. 

It is possible that had U Ba Thit’s evi- 
dence in the present case been accepted in 
fu'l, an English Court might have held that 
Maung Than had obtained the jewellery 
by larceny bya trick, but as I have said 
there is no such offence in this country. 
The exact decree or nature of the cheating 
or fraud does not appear therefore to be 
material, as ib would have been in England. 
Once it isshown thatthe agent had authority 
to sell the goods, the position of the third 
party is secure. The order of the Eastern 
Sub-Divisional Magistrate returning the 
jewellery to respondent U Ba Thit is, there- 
fore, set aside, and instead it is ordered 
thatit be returned to applicants Ah San and 


Ah Hain. 
N. Order set aside. 
(11) (1923) 1 K B 282; 92 LJK B125:128 LT 
405, 66JP 552; 28 Com. Cas. 110; 39 T L R 77; 6785 
J 227. - 
(12) (1934) 2 K B 206; 103 LJ KB 429; 39 Com. 
Cas. 290; 151 L T 124; 78 SJ 413; 50 T L R 436, 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 203 of 1934 
January 21, 1937 
SULAIMAN, O. J. AND NIAMAT ULLAS, J. 
RAGHUNANDAN SINGH — APPELLANT 
VETSUS 
BHUPAL GIR AND ANOTHER—RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 28 (5)— 
Agra Tenancy Act QIT of 1926), s. 23—-Ex-proprie- 
tary holding of insolvent, whether vests in Receiver 
— Landlord, if can recover arrears of rent without 
going to insolvency Court. 

Under sub-s, (5) of s, 28, Provincial Insolvency Act, 
the property of the insolvent does not include any 
property which, by any enactment for the time being 
in force, is free from liability to attachment and 
sale in execution ofa decree. Where the insolvent is 
an ex-proprietary tenant, and holds several ex-pro- 
prietary plots, such plots are not, under s. 23. Agra 
Ténancy Act, attachable and saleable in execution of 
a creditor's decree. These ex-proprietary plots do not 
vest in the Receiver at all, and hehas noright to 
seize possession of them or to manage them in his 
own right so as to realize the income and distribute 
the amount among the creditors, Such a procedure 
is contrary tothe provisions of the Tenancy Act as 
well as the Provincial Insolvency Act. The landlord 
is entitled to recover the arrears ofrent, and is not 
bound to go to the Insolvency Court to get the decretal 
amount entered in the schedule of creditors. So long 
as his decree for arrears of rent remains unpaid, he 
is entitled to proceed under the Agra Tenancy Act 
and eject the ex-proprietary tenant. The Insolvency 
Court cannot prevent him from executing sucha 
decree. Bhola Nath v. Chunni Lal (|), referred 


to. 


F.C. A. from an order of the District 
Judge, Bulavdshahr, dated July 30, 1934. 

Mr. S. B. L. Gour, for the Appellant. 

Mr. Panna Lal, for the Respondents. 


Judgment.—This is an appeal from an 
order of the District Judge, Bulandshahr, 
in an insolvency proceeding, refusing to 
petmit the applicant to execute his decree 
for recovery of arrears of reni by eject- 
ment of the insolvent tenant. The land- 
holder himself applied to the Court for 
such permission, because his suit in the 
Revenue Court had been dismissed on the 
ground that the Receiver had not been 
impleaded. The Court below has held that 
the landholder should get his decretal 
money entered in the schedule and has 
refused to permit him to proceed with the 
execution of his decree. 

It is quite clear that under 8. 28 (2) the 
property of the insolvent vests in the Re- 
ceiver, and no creditor is allowed to hive 
any remedy against such property, except 
with the leave of the Court; but under 
sub-s. (5) the property of the insolvent 
does not include -any property which, by 
any enactment for the time being in force, 
is free from liability to attachment and 
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sale in execution ot a decree. The insol- 
vent is an ex-proprietary tenant, and holds 
several ex-proprietary plots. Such plots 
are not, under 5. 23, Agra Tenancy Act, 
attachable and saleable in execution of a 
creditor's decree. It follows that these ex- 
proprietary plots do not vest in the Receiver 
at al), and be has no right to seize posses- 
sion ofthem or to manage them in his 
own right so as to realize the income and 
distribute the amount among the creditors. 
Such a procedure is. contrary to the provi- 
sions of the Tenancy Act as well as the 
Provincial Insolvency Act. It is against 
the spirit of these enactments that the Re- 
ceiver should dispossess the tenant from his 
non transferable tenancy lands and merely 
give him a maintenance allowance, appro- 
priating the rest of the income to the pay- 
meut of his debis. 

The landlord is entitled to recover the 
arrears of rent, and is not bound to go to 
the Insolvency VCourt to get the decretal 


amount entered in the schedule of credi- 


tors. So long as his decree for arrears of 
rent remuins unpaid, he is entitled to pro- 
ceed under the Agra Tenancy Act and 
eject the ex-proprietary tenant. We do not 
think that the Insolvency Court can prevent 
him from executing such a decree. Ifthe 
Receiver desires that the ejectment should 
not be brought about, then he should see 
that the rents are duly paid. It was pointed 
out in the case in Bhola Nath v. Chunni 
Lal (1) that ex-proprietary tenancies do not 
vest in the Receiver at all. No opinion was . 
expressed on the question whether the 
Receiver can intervene and recover rents 
from sub-tenants direct, as respondent had 
not challenged the order of the Court below 
in that case by filing any crdss-objection. 
We, therefore, think that the application 
was misconceived and that no permission 
of the Insolvency Court was necessary for 
the landholder before he proceeded to 
execute his decree for arrears of rent by 
ejectment or otherwise. We express no 
opinion on the tenant’s right to apply to the 
District Judge for a direction that the 
Receiver should pay the landlord the arrears 
of rent due out of the amount realized by 
him from the sub-tenant. We formally dis- 
miss the appeal, but make no order as to 
cosis. 

D. Appeal dismissed. 

(1) (1931) A L J 680; 133 Ind. Cas. 479; A IR 1932 
ai om 12 A 200 Rev; 15 R D 531; Ind, Rul, (1931) 
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ALLAHABAD HIGH COUAT 
Execution Second Appeal No. 80) of-1935 

= January 13, 1937 


Nramat ULLAN, J. ; 
Sheikh HAFEEZ U DDIN—DECREE-HOLDER 


—APPELLANT 


VETSUS l 
RAM CHANDER DAS-—JUuDGMENT DEBTOR 


—RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 39, 0, XXI ; 


r. 1l—Application for transfer of decree, form of— 
Difference between such application a 
plication—Mere clerical error 


be considered to be otherwige than o 
law. many cases it may be 
plication to give the number of the sult in which the 
decree was pessed, provided the Court does not 
require further particulars to be given 
trace the decree, 


ne according to 
enough for the ap- 


An application for transfer of decree isan ap- 


a step-in-aid of execution, within the 
meaning of Art. 182 (5), Limitation Act. 


Ex. S. A. from a decision of the Sub-Judge, 
Muzaffarnagar, dated April 30, 1935. 

Mr. Sri Narain Sahai, for the Appellant. 

Mr. G.S. Pathak, for the Respondent. 


Judgment.—This is a decree-holder's 
appeal from an order passed by the Sub- 
ordinate Judge of Muzaffarnagar in appeal 
from the order passed by the Munsif of that 
district dismissing the appellant's applica- 
tion for execution as time-barred. Theap- 
pellant had sued for recovery of Rs. 615 in 
a Court situated in Delhi, impleading three 
defendants, namely, (1) Firm Ram Chand 
Atma Ram, (2) Atma Ram, minor, under 
the guardianship of his father, and (3) 
Rahtu Mal. The suit was dismissed against 
Atma Ram but was decreed against the 
other two defendants. The decree-holder 
applied, on February la, 1930, for trans- 
fer of the decree to Muzaffarnagar. A 
certilicate was granted on M arch 1, 1930. 
No further action was taken “by him on 
that certificate but on February 28, 1933, 
he again applied to the Court passing the 
decree for a certificate of transfer of his 


169-29 & 39 
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decree. The certificate was granted on 
May 9, 1933. This was followed by an 
application, dated February 23, 1934, 
made in the Court at Muzaffarnagar for 
execution of the decree. Ram Chander ob- 
jected on the ground of limitatioa. The 
Munsif upheld the plea of limitation. The 
decree-holder’s appeal to the learned Sub- 
ordinate Judge of Muzaffarnagar was un- 
successful. The decree-holder has come to 
this Court in second appeal. | 

It isnct disputed that if the various 
applications made by the decree-holder be 
taken to bein accordance’ with law, his 
application dated February 23, 1934, was 
within time. The lower Courts have, how- 
ever, held that the application for trans- 
fer, made on February 28, 1933, was 
not according tolaw and for that reason 
the application for execution, dated Feb- 
ruary 23, 1934, being more than three 
years from the first application for transfer 
(dated February 15, 1930) is barred by 
limitation. The decree-holder is unable to 
rely upon any other application as one for 
a step-in-aid of execution. The reason why 
the application, dated February 28, 1933, 
is said to be not in accordance with law is 
that the names of the judgment-debtors 
were wrongly stated in the application. 
Section 39, Civil Procedure Code, is tha 
only relevant section to determine whether 
the application was according to law or 
not. That section provides thatifone of 


certain conditions exists: 

“The Court which passed a decree may, on the ap- 
plication of the decree-holder, send it for execu- 
tion to another Court...... .. 


Sub-section (2) empowers the Court which 
passed a decree to send it for execution of 
its own motion to any Subordinate Court 
of competent jurisdiction. Unlike an appli- 


cation for execution of decree, which 
under O. XXI,r. 11, must state certain 
particulars, an. application under s. 39, 


Civil Procedure Code, is not required by 
law to be in any particular form. All that 
the section requires is that an application 
should be made to the Court passing the 
decree to transfer it. In my opinion, if 
the application gives sufficient particulars 
of the decree sought to be transferred to 
indicate with precision the decree which 
the Court is to transfer, the applica- 
tion cannot be considered to be otherwise 
than one according tolaw. In many cases 
it may be enough for the application to 
give the number of the suit in which the 
decree was passed, provided the Court 
does not require further particulars to be 


296. 
given in order to trace the decree. In the 


present case tLeapplication was drawn up 
in a form prescribed by O. XXIL r 11, 


Civil Procedure Code, for applications for- 


execution of decree. In col. 1 the number 
of suit is correctly stated. In col. 2, headed 
“names of parties’, the name of the plain- 
tiff is also correctly stated. Tre name of 
defendant No. | is mentioned as “Firm 
Atma Ram,” and another defendant men- 
tioned in that column is Atma Ram, minor, 
under the guardianship of Ram Chander. 
This is also correct. Rahtu Mal’s name is 
also mentioned in the array of the defend- 
ants. This again is correct. In col. 9 
whichis headed “Against whom execution 
18 sought”, it is stated “Judgment debtors”. 
In the last column is the prayer “A 
certificate of transfer to District Muzaffar- 
nagar be granted”. There is no doubt 
that there is a clerical error in 
the name of the firm, which should 
have been described as ‘Ram Chand Atma 
Ram” instead of ‘Firm Atma Ram.” The 
Court had no difficulty in tracing the decree 
sought to be transferred and granted the 
certificate. In my opinion a clerical error 
of this kind is not such a flaw as to make 
the application one not according to law. 
The lower Appellate Court was influenced 
not only by the error already referred to 
but also by certain errors which’ crept in 
the application for execution subsequently 
made at Muzaffarnagar. The name of the 
judgment-debtor against whom execution 
was originally applied for was stated to 
be Atma Ram. The application was sub- 
sequently amended and the name of the 
firm Ram Chand Atma Ram was entered. 
The learned Judge has held that in the 
application for transfer the decree-holder 
should be taken to have stated that execu- 
tion was sought against Atma Ram, who, 
itis pointed out, had been exempted from 
the decree. Referring to the application for 
transfer, I find that it is expressly stated 
that execution is sought against “judgment- 
debtor.” Atma Ram's name in that con- 
nection is not at all mentioned. The 
main ground, therefore, on which . the 
conclusion of the lower Appellate Court rests, 
is utterly untenable. The lower Appellate 
Court’ has relied on Jnanendra Nath v. 
Nihalo Bibi (1). It was held in that case 
that an application for execution against 
persons who weie not the legal representa- 
tives of the deceased judgment debtor was 
not in accordance with law. As I have 
already pointed cut, O. XXI, r. 11, Civil 
Q7ALJ 512; 32 A 404;6 Ind. Oas, 38, 
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Procedure Code, prescribes a particular 
form for an application for execution of 
decree and requires specified particulars to 
be mentioned in. that application. An ap- 
plication for transfer under s.39 need not 
bein any Particular form and is not re- 
quired to give the sume particulars. Ib 
has-not been disputed that an application 
for transfer of decree is an application for a 
step-in-aid of execution, within the meaning 
cf Art. 182 (5), Limitation Act. The result 
is that this appeal is allowed with ccsts, 
the orders passed by the lower Courts are 
set aside and the case is sent back tothe 
Court of first instance with the direction 
that the decree be executed according to law. 
(Leave to appeal under the Letters Patent 
is refused). l 

D ` Appeal allowed. 


OUDH CHIEF COURT 
Civil Revision Application No. 112 of 1985 
April 29, 1937 
Srivastava, C. J. AND SMITH, J. 
BABA DIN—PLAINTIFE—APPLICANT 
VETSUS 
SURAJ BAKSH SINGH—Opposits Party 


Civil Procedure Code (Act V of 1908), s. 152, 
0. XVII, rr. 3, 2--Ex parte decree—How to be passed 


‘—Judge passing such decree, but mentioning Ò XVII, 


r. 3—Presumption— Correction of such mistake. 

In the case of ex parte decrees it is the duty 
of the plaintiff to adduce prima facie evidence 
in support of his case and before an ex parte 
decree is passed; it is the duty of the Court to 
record a finding in favour of the plaintiff in the 
light of the evidence adduced by the plaintiff in 
support of his case. i : 

The presumption must be that the Judge intended 
to proceed according to law, and where in & case 
the right course for the Judge was to decide the 
case under O. XVII, r. 2, Civil Procedure Code, it 
must be presumed that he intended to act under that 
provision, and the entry of r. 3 which he actually 
made was an accidental slip for 1.2. The fact that 
the Judge also mentioned O. IK, r, 6 in his order 
would also bear out the same conclusion. 


C. R. App. against the order of the Sub- 
ordinate Judge of Barabanki, dated 
September 10, 1930. 

Mr. B. K. Dhaon, for the Applicant. 

Judgment.—Tue facts of the case are 
that the plaintiff-applicant brought a sult 
to recover money on the basis of certain 
morigage-deeds. The suit was contested 
by defendants Nos. 1, 2 and 3. Defend- 
ant No.4, who was alleged to be a sub- 
sequent transieree, did not appear, and 
proceedings against him were ex parte. On 
the date fixed for evidence all the defend- 
ants were absent. Thereupon the Civil 


1937 
Judge of Barabanki proceeded to record 
the evidence of the plaintiff's witnesses, 
and then passed a decree in the plaintiff's 
favour. The decree purported to have 
been passed underO. XXXIV, r. 4, O. XVII, 
1. 3, and O. IX,r. 6 of the Code of Civil 
Procedure. Subsequently an application 
was made by defendant No. 2, alleging 
that the entry of O. XVII, r. 3, in the judg- 
ment was wrong, and that the judgment 
should have been pronounced under O. IX. 
He, therefore, wanted the necessary cor- 
rections to be made in the judgment. 
This application was dealt with by 
Mr. Bhagwat Prasad, who had succeeded 
Mr. Qadir Hasan, who had decided the suit. 
Mr. Bhagwat Prasad was of opinion that his 
predecessor when he decreed the suit in 
favour of the plaintiff could have done so 
only under O. XVII, r.2 of the Code of 
Civil Procedure. He, therefore, held that 
the mention of O. XVII, 1. 3, was due to an 
accidental slip, and was a mere wistake. 
He accordingly in the exercise of his 
powers unders. 152 of the Oode of Civil 
Procedure ordered that the words “O. XVII, 
r. 3, Civil Procedure Code” be struck off, 
and in their place “O. XVII, r. 2, Oivil 
Procedure Code” be entered. The plaintiff, 
dissatisfied with the last mentioned order 
has come to this Court in revision. The 
learned Counsel for the applicant admits 
that in the events which happened the 
right course for Mr. Qadir Hasan was to 
pass adecree under O. XVII, r. 2 of the 
Code of Civil Procedure, but he contends 
that he did actually decided the case 
under O. XVII, r. 3, and thatthe entry of 
O. XVII, r. 3, in the judgment was de- 
liberate, and not due to any slip or mistake. 
The main ground urged in support of the 
contention is that Mr. Qadir Hasan had 
written a fairly elaborate judgment, and 
reccrded his finding on each of the issues, 
after reference to the evidence bearing on 
each issue. Itis argued that if the learned 
Civil Judge had intended to pass an 
ex. parte decree under O. XVII, r. 2, read 
with O. IX, r. 6, there was no need for him 
to discuss the evidence and record elaborate 
findings on ajl the issues. We do not 
think thatthe considerations just mention- 
ed necessarily show thatthe learned Judge 
intended to decide the case on the merits 
under O. XVIL r.3 cf the Code of Civil 
Procedure. Inthe case of ex parte decrees 
it is the duty of the plaintiff to adduce 
prima facie eviderice in support of his 


case and before an ex parte decree is 


passed it isthe duty of the Court to record 
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a finding in favour of the plaintiffin the 
light of the evidence adduced by the plaint- 
iff in support of his case. Perhaps it might 
have been possible for the learned Civil 
Judge to decree the plaintiff's claim by 
giving judgment less elaborate than the 
one passed by himin thecase. The con- 
sideration relied on by the learned Counsel 
is, therefore, in our opinion, far from con- 
clusive. In our opinion the presumption 
must be that the learned Judge intended 
to proceed according to law, and it being 
admitted that the right course for the 
learned Civil Judge in the circumstances 
of the case was to decide the case under 
O. XVII, r. 2, we must presume that he 
intended to act under the last mentioned 
provision, and that the entry of r. 3 was 
an accidental slip forr. 2. The fact that 
the learned Judge also mentioned O. IX, 
r. 6 in his order bears out the same con- 
clusion. We can, therefore, ses no ground 
for interference with the order of the 
lower Court, and accordingly dismiss the 


application. As the opposite party is not 
represented, we make no order as to 
costs. 

D. Application dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 76 of 1936 
December 21, 1936 
SULALMAN, C. J. AND Bennet, J. 
Babu. KUNJ BEHARI LAL —JUDGMENT- 
DERTOR—APPLICANT 
VETSUS 
Musammat KETKI KUN WAR--Decrep- 
HOLDER—OrPositTs Party. 

U. P. Agriculturist’ Relief Act (XXVII of 
1934), Sch, TII —Division of loans into secured and 
unsecured classes—Correct date for—Creditor, if 
can obviate disadvantage arising from Sch. III, by 
giving up security and bringing simple money suit. 

A creditor cannot by bringing a suit asking for 
a simple money decree and by giving up the secu- 
rity obviate any disadvantage which arises from 
the Agriculturists’ Relief Act, Sch. III, by which 
the rate of interest is to be for a lowerrateon a 
secured loan than on an unsecured loan. The cor- 
rect date to take forthe division cf loans into two 
classes (into secured and unsecured) is the date on 
which the loan is taken. 

C. Rey. App. against an order of the City 
Munsif Bareilly, dated November 2, 1935. 

Mr. G. S. Pathak, for the Applicant. 

Mr. B. Malik for the Opposite Party. 

Order.—This is a civil revision under 
the Agriculturists’ Relief Act. The only 
question is whether the decree-holder op- 
posite party by bringing a suit asking for 
a simple money decree can obviate any 
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disadvantage which arises from the Agri- 
culturists’ Relief Act, Sch. IL, by which 
the rete of interest is to be for a lower 
rate on a secured loan than on an unsecur- 
ed loan. The mortgage deed in suit is dated 
April 26, 1928, and it provided for 1 per cent. 
compound interest per mensem. The plain- 
tif brought her suit and obtained a simple 
money decree on February 15, 1934. The 
Agticulturists’ Relief Act came into force 
on’ April 3, 1935. The debtor applied to 
the Court under s. 30 and asked for a 
reduction in the rate of interest from 
January 1, 1930. The Court below has 
held that the loan should not be treated as 
a secured loan but as an unsecured loan. 
This is the sole question before us, whether 
the loan can be treated as an unsecured 
loan. Learned Counsel for the decree-holder 
argued that it was open to the decree-holder 
to give up her security and when she gave 
up her security and sued for a simple 
money debt, then from that date the loan 
became an unsecured loan and would, there- 
fore, be subject to the higher rate of inter- 
est in Sch. III. Secured loan is defined 
in the Act under s. 2 (10) (b) as meaning 
a loan for which property other than 
agricultual produce is specifically hypothe- 
cated as security, and unsecured loan as 
a loan which is not secured. 

It appears to us that the correct date to 
take for the division of loans into two 
classes is the dale on which the loan is 
taken, that is on April 26,1928. On that 
date in the present case there was the 
execution of this hypothecation deed and 
accordingly this loan must be classed as a 
secured loan. The interest on a secured 
loan is-naturally at a lesser rate than the 
interest on an unsecured loan because the 
lender is receiving some security for his 
money. If we were to hold otherwise it 
would defeat the. provisions of the Act 
because in most cases the creditor could 
bring a suit for a simple money decree and 
having obtained that decree, would proceed 
by attachment of {he property which had 
been hypothecated and proceed to sell it 
on his simple money decree and by this 
device he would cbtain a higher rate of 
interest than the rate which is specified 
in Sch. HI. For. these reasons we allow 
this- application in revision and we hold 
that the proper rate to apply is the rate for 
a secured loan in Sch. HI. The order of 
the lower Court will be amended accord- 
ingly by the lower Court. The applicant 
in revision is allowed costs in this Court. 


D. Revision allowed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 212 of 1936 
May 8, 1936 
Tek OHAND, J. 

SAN DHURA SINGH —P LAINTITF 

—APPELLANT 
VvETSUS 


KEHR SINGH—Desrenpant — 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. FII, vr. 14 
(2)—Suit on pro-note for cash consideration — Con- 
sideration denied—Plaintiff alleging consideration to 
be pre-existing debt — Production of bonds before 
recording of evidence, though not included in list— 
Adverseinference, if should be drawn—Plaintiff, if 
can prove that consideration was different from cash 
one—Evidence Act (I of 1872), s. 92—Practice-—Onus 
— Evidence led—~—Onus is immaterial —- Deed—Altera- 
tion—Document altered without consent of other party 
—Validity—Rule, if applicable to documents of pre- 
existing liability — Contract Act (IX of 1872), s. 25 
(3)—Consideration being barred debt — Whether good | 
consideration. 

Ina suiton pro-note for cash consideration the defen- 
dant denied the receipt of consideration. The promisese 
subsequently stated that a part ofthe consideration 
was on account ofthe pre-existing debts due to him 
and produced before recording of evidence bonds not 
included in the list of documents filed with the 
plaint : 

Held, that in these circumstances no inference 
could be drawn against the plaintiff from the non- 
production of the bonds with the plaint or the omis- 
sionfrom the list of the documents on which the 
plaintiff-intended to rely which list had also been filed 
with the plaint; 

Held, also that the actual consideration was 
something different from that recited in the 
document, but effect must be given to the real con- 
sideration, and the contract falling unders, 25 (3), 
Contract Act, was no exception to this rule. Gana- 
pathi Mudaly v. Muniswami Muduly (5) and Abdulla 
Kin v. Maung Ne Dun (6), relied on. 

Where both parties had led evidence bearing on 
the point which has been carefully considered by the 
Judge, the question ofonus isof no particular im- 
portance. 

It is no doubt true that a material alteration ofa 
document by a party to it, after its execution, without 
the consent of the other party, rendersit void. But 
this rule applies to those documents only which are 
the foundation of the plaintiff's claim. It does not 
apply to documents which are merely evidence of the 
defendant's pre-existing liability. Atma Ram v. 
Umed Ram (1), Tapiram v. Jugat Kishore (2), Hiren- 
dralal Roy Choudhri v. Uma Charan Ghose (3) and 
Parbati Charan v. Amarendra Nath (4), relied 
on. 

Under s. 25, Contract Act, the promise to pay a 
debt barred by the law of limitation constitutes good 
consideration, and itis not necessary that the debtor 
must expressly state that he was renewing a barred 
debt. If the Legislature had intended that the debtor 
should expressly state that he was renewing a barred 
debt, before such a debt could form valid considera- 
tion for a promise under s, 25, it should have stated 
soexplicitly in the statute. Genapatht Mudaly v. 
Muniswamit Mudaly (5) and Abduila Kin v. Maung Ne 
Dun (6), relied on. ee 

S.C. A. from the degree of the District 
Judge, Montgomery, Lahore, dated Novem- 
ber 23, 1935, 
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Mr. Shamair Chand, for the Appellant. 
“Mr. J.G. Sethi, for the Respondent. 

Judgment. — The  plaintif-appellant, 
Sandhura Singh, brought an action against 
Kehr Singh, defendant-respondent, - for 
recovery of Rs. 1,900 alleged to be due on 
foot of a promissory note duted September 
29, 1931. ‘The defendant admitted the 
execution of the pro-note but pleaded want 
of consideration. He also raised a plea that 
the promissory note was not properly 
stamped and could not be made the basis of 
a sult. The tiial Judge found that the 


promissory note was Properly stamped and ` 


that the consideration had Passed. He 
accordingly decreed the plaintiff's suit. On 
appeal by the defendant, the plea that the 
pro-note was not properly stamped was 
given up. The learned Judge found 
against the plaintiff on the question of 
consideration and accepting the defend- 
ants appeal, dismissed the suit. In tke 
promissory note it is recited that the entire 
consideration, Rs. 1,400 had been received 
in cash by the promisor from the promisee. 
In his statement madein Court betére the 
framing of the issues the Plaintiff .stated, 
however, that Rs. 300 only had been paid in 
cash on the day preceding the execution 
of the pro-note, and that the remaining con- 
sideration, Rs. 1,700, was in discharge of 
two bonds for Ks.1,000, and Rs. 100, reg- 
pectively which the defendant had executed 
in favour of the plaintiff's father on Septem- 
ber 15, 1927, Exs. P-2 and P-3 and which 
were oulstanding on the date of the. execu- 
tion of the promissory note. The defend- 
ant, on the other hand, stated that no eon- 
sideration had passed at all for the pro-note 
which, he alleged, had been executed in 
order to compel him to refrain from with- 
drawing a criminal complaint which he had 
lodged against a Sub-inspector of Police who 
had made himself obnoxious to the people 
of this village and the neighbouring 
Villages. He admitted that he had executed 
two bonds in favour of the plaintiff's father 
on September 15, 1927, but stated that he 
had repaid the amount due on those bonds 
and that nothing was outstanding against 
him on that account. 

The trial Court placed on the defendant, 
the onus of proving that the sum of 
Rs. 300 had not been paid, and finding that 
the onus had not been discharged, allowed 
this sum. The District Jud ge, however, 
came to a contrary conclusion. Mr. Shamair 
Ohand for the appellant has attacked this 
finding, but after hearing him I see no 
adequate ground fcr interference on second 
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appeal with the clear finding recorded by 
the learned District Judge. It is no doubt 
true that the onus of this issue was on the 
defendant, but both parties had led evi- 
dence bearing on tke point which has been 
carefully considered by the learned Judge, 
and the question of onus is of no particular 
Importance. The decision relating to this 
item, therefore, must stand. The learned 
District Judge has also found against the 
plaintiff with regard to the remaining por- 
tion of the consideration, 7.e., Rs. 1,100, 
alleged to have been adjusted towards the 
bonds (Exs. P-2 and P-3), which were 
stated to have been outstanding in favour 
of the plaintiff's father against the defen- 
dant onthe date of the execution of the 
pro-note in question. As already stated, 
the defendant admitted execution of these 
bonds, but stated that he had repaid the 
amount due on them. He, however, pro- 
duced no receipt in token of the alleged 
re-payment, nor did he explain asto why 
he had allowed the bonds to remain with 
the promisee or his son after they had been 
paid of. The promisee, Uttam Singh (P. 
W. No. 3), stated on oath that he had not 
received anything in discharge of the bonds 
and that he had got the pro-note executed 
in favour of his son in lieu of the amount due 
on them. Accordingly, the trial Court had 
rejected the defendant's story, that he had 
discharged the bonds by making cash 
payments to Uttam Singh. 

The learned District Judge has not 
dissented from this finding. He has, how- 
ever, given his decision against the plaintiff 
disallowing this item on three grounds: 
(1) He has held that the bonds had not 
been produced with the plaint, nor were 
they included in the list of the documents 
relied upon by the plaintiff. The plaintiff, 
however, had instituted the suit on the 
pro-note which he filed with the plaint. Sub- 
sequently, when the defendant in his 
written statement denied receipt of the 
consideration, the plaintiff in his statement 
before the framing of issues specifically 
averred that Rs. 1,100 out of the considera- 
tion for the pro-note was the amount due 
on these bonds, and he actually produced 
them on March 9, 1925, before evidence 
began to be recorded. In these circum- 
stances no inference can be drawn against 
the plaintiff from the non-production of the 
bonds with the plaint or the omission from 
the list of the documents on which the 
plaintiff intended to rely which list had also 
been filed with the plaint. (2) The second 
reason given by the learned Judge is that 
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the bonds appear to have been materially 
altered in so far as the original amount 
due thereon was entered as repayable 
(ind-ul talab) on demand, but subsequently 
the words ‘ind-ul-talab’ were scored off and 
the words “ek sal tak“ (after one year) 
writien, therefor. The learned vudge seems 
to have been of the opinion that this altera- 
tion had been made by tke plaintiff sub- 
sequentto the execution of the b-nds witha 
view to show that the amount due thereon was 
still within limitation on the date on which 
the pro-note was executed, namely, Septem- 
ber 29,193]. There is, however, no warrant 
for this assumption. The plaintiff applied 
to the trial Gourt for summoning the 
scribe and one of the attesting wilnesses 
to prove that the alteration in the bonds 
had been made at the time of their execu- 
tion but the Sub-Judge rejected the applica- 
tion on the ground that the decision of 
the suit would be delayed. In the peculiar 
circumstances of this case, this obviously 
was not an adequate reason for refusal to 
summon the witnesses and in any case no 
inference against the plaintiff should have 
been drawn fiom the non-production of 
evidence as to the time when the alleged 
alteration was made. 

The learned Judge also appears to have 
thought that the bonds having been 
materially altered the plaintiff could not 
be allowed to rely onthem. This, however, 
is an erroneous view of the law. Itis no 
doubt true that a material alteration of a 
document by a party to it, after its execu- 
tion, without the consent of the other party, 
renders it void. But itis well settled that 
this rule applies to those documents only 
which are the foundation of the plaintiff's 
claim. It does nct apply to documents 
which are merely evidence of {he defendant's 
pre-existing liability : see Atma kam v., 
Umed Ram (1), Tapiram v. Jugal Kishore 
(2) Harendralal Roy Chouchri v. Uma 
Charan Ghose. (3) and Parbati Charan vV. 
Amarendra Nath (4). Assuming, therefore, 
though for such assumption in my rpinion 
there is no foundation on the record that the 
plaintiff or his father had altered the bonds 
without the consent of the defendant, tke 
bonds could not in the circumstances be 
excluded from evidence. (3) The third 
ground which the learned Judge has given 
for rejecting the plaintiff's claim is also 
based upon the assumption thatthe bond 


(1) 25 B 616; 3 Bom. L R 213. 
(2) A IR 1926 Nag 209; 92 Ind. Cas, 305; 21 N LR 


169. 
(3) 9 O W N 695, 
(4) 53 C 418; 96 Ind. Cas. 97; A IR 1926 Cal. 831, 
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had been altered subsequent toits execu- 
tion without the defendant’s consent. In 
discussing this part of the case he has pro- 
ceeded on the assumption thah the amount 
due on the bonds wag payable on demand 
and that they had become time-barred 
three years fromthe date of tbeir execu- 
tion, i. e. on September 15, 1930, and there- 
fore, nothing was due thereon on Septem- 
ber 29, 1931, when, the pro-note in question 
was executed. The learned Judge has 
conceded that under s. 25, Contract Act, 
the promise to pay a debt barred by the 
law of limitation constitutes good considera- 
tion, but he has observed that in order to 
do so, the debtor must expressly state that 
he was renewing a barred debt. The learn- 
ed Judge, however, has not cited any 
authority for this proposition which is not 
borne out by the wording ofs. 25, and to 
support which Mr. Sethi is unable to cite 
any ruling of any Court in India. If the 
Legislature had intended that the debtor 
should expressly state that he was renew- 
ing a barred debt, before such a debt could 
form valid consideration for a promise under 
s. 25, itshould have stated so explicitly 
in the statute. The question has been con- 
sidered by the Courts in India’ in numerous 
cases and it has been held that the agree- 
ment unders. 25 (3) will be enforced if 
the real consideration is shown to be a 
barred debt, even though no reference is 
made to it in the document itself :. see 
Ganapathy Mudaly v. Muniswami Mudaly 
(5) and Abdulla Kin v. Maung Ne Dun (6). 
The learned Judge, therefore, was in error 
in his reasoning for rejecting this item. 

Mr. Sethi strongly put forward a new 
argument before me. He pointed out that 
whereas in the pro-note it was stated that 
the entire consideration has been paid in 
cash, the evidence now led was that out of 
the consideration, Rs. 1,100 was on ac 
count of the amount due on the previous 
dealings between the defendant and the 
plaintiff's father as evidenced by the bonds 
Exs. P-2 and P-3. He contended, there- 
fore, that this was a variation from the 
terms of the document and the plaintiff 
should not be allowed under s. 92, Evidence 
Act, to prove his present allegation. This 
contention again is without force and is 
sufficiently met by the ruling of the Madras 
High Court already cited in Ganapathy 
Mudaly v. Muniswami Mudaly (5) where it 


(5) 33 M159; 5 Ind. Cas. 754; 7M L T 81; 11 Or. LJ 


(6) 7 R 292; 119 Ind. Cas, 738; A IR 1929 Rang. 240; 
Ind. Rul. (1929) Rang. 306, 
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was held that a party to a contract may 
prova that thse actual consideration was 
something different from that recited in the 
document, but effect must be given to the 
real consideration, and the contract falling 
unders. 25 (3) was no exception to this 
rule. The same rule was laid dawn’ in 
Abdulla Kin v. Maung Ne Dun (6), to 
which also reference has already been 
made. I must, therefore, hold that even if 
it be assumed that the bonds had been 
materially altered subsequent to their exe- 
cution, either by the plaintiff or his-fa.her, 
without the knowledge or consent of the 
defendant, the amount due thereon formed 
a good consideration for the pro-note in 
questicn. The defendant's allegation that 
he had repaid the amount on the bonds 
was rightly rejected by the trial Court and 
Mr. Sethi made no attempt to re-agitate 
this plea. 

1 hold, therefore, that the pro note has 
been proved to be for consideration to the 
extent of Rs. 1,100, but that the remaining 
Rs. 300 has not been shown to have been 
paid. Accordingly the plaintiff is entitled 
to receive Rs. 1,100, with interest ab one 
per cent. per mensem from September 29, 
1931 tothe date of the suit or Rs. 1,496, I 
accept this appeal, set aside the judgment 
and decree of the learned District Judge 
and in lieu thereof pass a decree in favour 
of the plaintiff against the defendant for 
Rs. 1,498 with proportionate costs in all 
Courts. 

D. Appeal partly allowed. 


qandi 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 109 of 1936 
December 22, 1936 
SULAIMAN, O. J. AND BENNET, J. 
PURAN CHAND -~ DECREE-HOLDER— 
ÅPPLIOANT 


versus 
BHAGWAT PRASAD——JUDGMENT-DEBTOR— 


OPPOSITE PARTY 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
s3. 3, 5—S. 5, scope of—Instalment money decree under 
Civil Procedure Code (Act V of 1908), 0. XX, r. 1— 
S. 5, whether applies — Court acting under s 3and 
extending instalment to period less than maximum 
provided by section — Whether irregular exercise of 
Jurisdiction. 

Section 5, U. P. Agriculturists’ Relief Act is most 
general in its scope and applies to “any decree for 
money”, It is, therefore, impossible to hold that it is 
inapplicable to the case where a decree for money 
directing payment by instalments under O. XX, r. 11, 
Civil Procedure Gode, has been passed. It is open to 
the Court to convert the previous decree into one 
payment by instalments in such terms as it thinks 
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ft in accordance with the provisions of s. 3 and 
where it grants instalments extending over a period 
which is less than the maximum provided by the 
section, it cannot be held that the Court acted 
irregularly in exercise of its jurisdiction, 


C. R. App. against an order of the 
Munsif, Kairana, dated Novemher 30, 1935. 

Messrs. Panna Lal and K.N. Malaviya, 
for the Applicant. 

Mr. G. S. Pathak, for the Opposite Party. 

Order.—This is an application in revi- 
sion bya decree-holder arising out of a 
proceeding under ss. 3 and 5, U. P. Agri- 
culturists’ Relief Act. The decree-holder had 
obtained in 1934 a decree for money, 
directing payment by instalments under 
O. XX,r. 11, Civil Procedure Code. After 
coming into forceof the U. P. Agricul- 
turiste’ Relief Act, the judgment- debtor 
applied under s. 5 for the decree being 
converted into a fresh decree for pay- 
ment by instalments in accordance with the 
provisions ofs. 3 of the Act. The Court 
below has held that it must proceed under 
the Act. In revision it is argued before 
us that inasmuch as there had already been 
a decree directing payment by instalments, 
s. would not apply as it must apply to 
a case where there is no decree for pay- 
ment by instalments at all. This conten- 
tion does not appear to be sound. Section 5 
lays down that: 

“Notwithstanding anything contained in the 
Code of Civil Procedure, 1908, the Court shall, 
unlegs for reasonsto be recorded it directs other- 
wise, at any time, on the application of the judg- 
ment-debtor and after notice to the decree-holder, 
direct that any decree for money....passed,... 
whether before or after this Act comes into force, 
shall be converted into a decree for payment by 


instalments drawn up in such terms as it thinks fit 
in accordance with the provisions of s, 3." 


The section is most general in its scope 
and applies to ‘any decree for money.” 
It is therefore impossible to hold that it 
is inapplicable to the case where a decree 
for money directing payment by instal- 
ments under O. XX, r. }1, has been passed. 
Section 3 contains no less than five 
Sub-sections and lays down several pro- 
visions regarding the fixing of instalments 
at the time of passing a decree. These 
provisions are not all contained in O. XX, 
r. ll. The Legislature has therefore 
directed that the Court should convert a 
decree for money into a decree for pay- 
ment by instalments drawn up in such 
terms as it thinks fit in accordance with 
the provisions of s. 3. This implies that 
the Court should apply its mind to the 
provisions ofs,3 and order a fresh decree 
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to be prepared fixing instalments in accord- 
ance with the provisions of that section. 
Proviso 2, s. 3, sub s. 1 lays down that in 
case of agricultural calamity, where there 


is likelihood of causing hardship, the Court 
may allow further time for payment by 


such instalments as it may consider proper.. 


It would nullify the provision if we were 
to hold that s.5 is wholly inapplicable to 
a case where there is adecree for money 
already directing payment by instalments. 
There seems to be noreason for restricting 
the scope of s. 5 when the language em- 
ployed therein is general. We are, there- 
fore, of opinion that it was open to the Court 
below, and indeed unless it was, for reasons 
to be recorded, prepared to act otherwise, 
it was ils duty to convert the previous 
decree into one for payment by in- 
stalments in such terms as it thovght fit 
in accordance with the provisions ofs, 3. 
The next point urged is that the total 
period over which the instalments are 
spread, namely ten years, is too long. 
This was not a case to which Chap. III, 
applied and therefore the maximum period 
under provisol, e, 3, sub-s, (1), is 15 
years. We cannot hold in revision that 


the Court below has committed any irre-. 


gularity in the exercise of itg jurisdic- 
tion in fixing the period of ten years which 
is well within the maximum limit. The 
revision has no force and it is accordingly 
dismissed with costs. 


D. Revision dismissed. 


EA PAN PARA AAN rakan arana 


l BOMBAY HIGH COURT 
First Civil Appeal No. 66 of 1932 
November 23, 1936 
BROOMFIELD AND WasgsoopEw, JJ. 
Saiyed JAFFAR EL EDRUS-— 
APPELLANT 
versus —- 
Saiyed MAHOMED EL EDRUS anp OTHERS 


— RESPONDENTS 

Muhammadan Law — Waki — Sajjadanashin— 
Powers of—Śur plus income, if can be applied for 
needs of indigent members of family—Maintenance 
m Arrears, who can claim—Limitation Act (IX of 
1908), Sch. J, Arts. 62, 120—Art. 62, when applies—Co- 
sharers—Share in Moglai Hak sold by co-sharer 
without knowledge of another co-sharer—Suit by 
latter for share of sale proceeds—~Limitation—Re- 
at a URET, 4 

tis the duty of the sajjadanashin to apt] 
income of the wakf properties for the ana er 
the endowment. He has ordinarily full powers of 
disposition over any surplus income. In the 
exercise of that power he may, and no doubt it is 
very desirable that he should, provide for the needs 
of indigent members of the family. It may even 


+ 


said that he is under a moral obligation’ to a a 
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But legally the disposition of the money is ia his 
ands, subject to the terms of the grants under. 
which the property is held and to any proved custom 
of the institution. Vidya Varuthi Thirtha v. 
Balusami Ayyar (2) and Muhammad Hamid v. 
Mian Mahmud (3), relied on. 

Arrears of maintenance, under Muhammadan Law, 
cannot be claimed by a relative other than the wife. 

Article 62, Limitation Act, applies to suits to 
recover money actually received and not to a suit 
where plaintiff's only possible case is that the 
“money ought to have been received and invested on 
his behalf and he claims payment of the value of 
his share out of some other fund. 

A. co-sharer plaintiff claimed a share along with 
the defendant in a Moglai Haq (which was a right 
granted by the State to receive revenue) to receive 
the revenue in certain village. The defendant sold 
the hak without the plaintiff's knowledge. The 
plaintiff's demand in 1920, for hjs share in the sale 
proceeds was refused in 1925, and in 1927 the 
plaintiff instituted a suit to recover his share: 

Held, that Art. 120 and not Art. 62 applied and 
the suit having been brought within six years from 
1925, the refusal of the demand, it was in time. 
Yerukola v. Yerukola (4) and Govinddas Rajaram- 
das Gujar v., Ganpatdas Narotamdas Gujar (5), re- 
ferred to. 


Mr. H. D. Thakor, for the Appellant. 
a H. M. Choksi, for Respondent 

0. l. 

Messrs. H. D. Thakor and K. M. Shastri, 
for Respondent No. 2. 


Broomfield, J.—The parties to this 
litigation, with the exception of respon- 
dent No. 2, Court of Wards, are members 
of the well-known Edrus family of Surat 
tracing its descent from the Prophet 
Mahomed, the early history of which is 
recorded in Sayed Abdulla Hdrus v. Syed 
Zain Syed Hasam Edrus (1). There are 
certain durgahs or rozas (shrines) of the 
ancestors of the family at Surat and 
Broach for the-maintenance of which the 
villages of Umraj and Orma have been 
dedicated under ancient grants. There 
are also private properties. The adminis- 
tration of the estate is normally carried 
on by a sajjadanashin who is also muta- 
wali, but in the time of Syed Ali, who 
was sajjadanashin from 1909 to 1926, it 
became so impoverished that the secular 
management had to be taken over by the 
Court of Wards This appeal arises in 
one of several suits disposed of by the 
First Class Subordinate Judge, Surat, in a 
single judgment. The particular suit with 
which we are concerned is No. 586 of 1927. 
Plaintiff is the son of -Abdallah, the eldest 
son of a former sajjadanashin, Syed Hasan. 
As a matter of history it may be men- 
tioned that Syed Hasan appointed his 
second son Zain to succeed him as sejjada- 


(1) 13B 555, 
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mashin. In 1832 plaintiff's father Abdul- 


ah claimed the gadi in the suit which 


—.was decidedin Syed Abdullah Edrus v. 


Sayed Zain Sayed Hasam Edrus (|), but 
gr<be High Oourt upheld Zain's appointment. 
“Zain was succeeded by his son Syed Ali 
who appointed his nephew Hasan to 
«succeed him. Hasan abdicated in favour 
of his father Jaffar. Hasan and Jaffar are 
defendants Nos. 2 and 3 inthe present suit. 
Defendant No. 1 is the Court of Wards. 


The plaintiff claims : (1) a share by parti- 
tion in two private properties in Surat, (2) 
maintenance at Rs. 50 a month with 
arrears from September 1921, out of the 
income of the wakf properties, (3) the sum 
of Rs. 2,275 being his share in the sale- 
proceeds of certain dues called tha sachin 
moglai hak, (4) various other reliefs which 
it is not necessary now to specify. The 
trial Court bas allowed the first three 
claims with the exception that mainten- 
ance has been awarded at Rs. 20 a month 
up to April 1925, and thereafter at Rs. 40 
a month. Defendant No. 1 hasalso been 
ordered to pay plaintiff Rs. 387-10 0 with 
interest at nine percent. for his share in 
remission of assessment of Orma village. 
The other reliefs have been refused. In 
this appeal, which is brought by defen- 
dant No.3, the sajjadanashix, objection is 
taken to the decree so far as it awards 
maintenance and ashare in the proceeds 
of the moglai hak. The plaintiff's claim 
to maintenance is based aecording to the 
plaint on an alleged ancient family custom 
by which a monthly allowance and various 
other allowances are payable as of right 
to every member of the family. It is 
alleged that the villages Umraj and Orma 
were granted partly with the object of 
providing these allowances and also that 
the right of plaintiffs father and plain- 
tiff himself to receive them has been 
acknowledged by the sajjadanashin and 
mutawalis from time to time. On behalf 
of the appellant it is contended that no 
such custom is proved, that the two villa- 
ges are durgah properties and were 
granted for the maintenance of the shrines 
that such payments as have been made to 
plaintiff's father and plaintiff and other 
members of the family have been made as 
a matter of grace atthe discretion of the 
sajjadanashin and not as a matter of 
right, and that there is no legal charge on 
the wakf properties in respect of such 
_ claim. In any case it is contended there 
is no right to claim arrears of main- 
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tenance and the rate of maintenance is 
excessive, 

No issue was sought as to the alleged 
custom of the family and in fact the trial 
seems to have been cunducted in a rather 
haphazard fashion. A multitude of docu- 
ments was produced and the Court was 
left to də the best it conld with them. 
There is no oral evidence. It appears 
from the durgah accounts and from other 
evidence, and it is not disputed, that it 
has in fact been customary for the sajja- 
danashin to pay certain allowances mostly 
of avery small amount to members of the 
family, especially female dependants. We 
have lists of such payments made by 
Mohammad III (1758 to 1840) Syed Hasan 
and Syed Zain: Egs. 245, 246 and 247. 
Syed Hasan in his will made in 1859, 
(Ex. 118, para. 24) enjoined upon his suc- 
cessor to maintain his family and children 
“according to the old practice of 
maintaining the people of the ancient muta- 
walis.” In his deposition in the suit of 
1882, (Hx. 04) Zain admitted a custom by 
which the income of the wakf properties 
was utilized among other things for the 
maintenance of the members of the family. 
Plaintiff's father Abdulla was impoverished 
by that litigation in which he failed. He 
was paid an allowance of Rs. 30a month 
by Zain which was subsequently increased 
to Rs. 50. He was also given a house 
to live in. Incidentally it may be men- 
tioned that in the agreement relating to 
this Fx. 418 he acknowledged Zain's sole 
ownerehip of the house. After Abdulla's 
death plaintiff was paid Rs. 20 a month 
up to 1921, when the allowance was 
discontinued owing to his hostile attitude 
(Ex. 544). . 

But to say that it has been customary 
for the szjjadanashin to make these pay- 
ments towards maintenance of members 
of the family is one thing: to say that 
any and every member of the family of 
the sajjadanashin and his predecessors is 
entitled to claim as of right to be main- 
tained out of the income of the wakf 
properties is quite another. It is the duty 
of the sajjadanashin to apply the income of 
the wakf properties for the purposes of 
the endowment. He has ordinarily full 
powers of disposition over any surplus 
income as pointed out in Vidya Varuthi 
Thirth v. Balusamt Ayyar (2). In the 

(2) 48 I A 302; 65 Ind. Cas. 161; A I R1999P 0 
123; 44 M 831; (1921) M W N 449; 41 M L J 346: 
3UPL RPC 62; 15 L W78 30 ML T 66; 3 
P L T 215; 26 O W N 537; 24 Bom. L R 629; 20 A 
L J 497 (P'O). 


234 


exercise of that power he may, and no 
doubt it is very desirable that he should 
provide for the needs of indigent members 
of the family. It may even be said that 
he is under a moral obligation to do so. 
But legally the disposition of the money 
is in his hands, subject to the terms of the 
grants under which the property is held 
and to anv proved custom of the institu- 
tion. See Muhammad Hamid v. Mian 
Mahmud (3), where Vidya Varuthi Thirtha 
v. Balusami Auyar (2), is explained. The 
terms of the grants I shall discuss in a 
moment. All 1 am concerned to point 
out now is that the evidence as to what 
the sajjadanashins have in fact done 
in the past is consistent with the view, 
that they acted in exercise of their right 
of disposing of the surplus income 
according to their discretion. As long 
as there wasany surplus income available 
it appears that the members of the family 
in need of maintenance received some 
allowance, so there may not have been 
any occasion for dispute. However that 
may be, there is nothing to show that 
maintenance was claimed as of right until 
the estate was taken over by the Oourt 
of Wards in 1923, and the position then 
taken up by Syed Ali was that, though it 
had been the custom to pay maintenance 
to near relations. it had been entirely a 
matter in the discretion of the sajjadana- 
shin and no one could claim it as of right; 
(Exs. 543 and 544’. 

So far as this part of the case is con- 
cerned, that appears to be the correct 
position. Certainly there is no ancient, 
definite and invariable custom proved by 
which all members of the family can 
claim maintenance or which would sup- 
port the claim of the present plaintiff in 
particular. Nor is there any evidence 
worth the name of any acknowledgment of 
such a right. That being so plaintiff has 
nothing to rely upon except the Firman 
and Sanads relating to the grant of the 
villages of Umraj and Orma. The original 
grants are not forthcoming in either case, 
but there are a great many deeds renew- 
ing and confirming the grant from the 
beginning of the seventeenth century, on- 
wards They are all in the nameof the 
sajjadanashin for the time being and 
generally speaking they are expressed to 
be made for the expenses of one or more 


(3) 50 IA 92; 77 Ind. Cas. 1009; AI R 1922 PC 
$84; 4 Lah. 15; 44 M LJ 149; 32 M L 159: 97 C 
WON 701; 25 Bom, LR 660; 388C LJ 231;1P W 
R 1923 (P 0). 
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of the durgahs or rozas and the fairs and 
festivals connected therewith without any 
reference to the family of the sajjada- 
nashin. Details are given in the judgment 
of the lower Court (pp. 29 and 30 of the 
print), and it is unnecessary torefer to 
any of the documents except those on 
which plaintiff relies. Exhibit 169, dated 
1609, begins by reciting that the village 
of Umraj: 
“had been fixed in accordance with the high Im- 
perial Mandate together with the other places as 
provision for the maintenance of the Asylum of 
Syedship and leadership Syed Ahmed Aidroos.” 


It then goes on to state that : 

“Whereas it appears that of the family of Aidroos 
Syeds who are now at Broach, Syed Ahmed is the 
most learned, master of divinity, having a large - 
number of followers dependent on him,” 


the village of Great Divi should be given 
in lieu of Umraj and was granted “for the 
maintenance of the aforesaid personage 
and his adherents.” It appears, however, 
that this was merely a temporary mea- 
sure, for Great Divi did not continue to 
belong to the family and Umraj was res- 
tored to it. Since the deeds relating to 
Umraj itself contain no such reference to 
the followers and adherents of the sajja- 
danashin, Ex. 169 can hardly be said to 
support the plaintiff's case, even assuming 
that followers and adherents would in- 
clude all the members of his family. Reli- 
ance is also placed on Hix. 188, dated 1679. 

hisis a grant in the usual form reciting 
that the village of Umraj had been settled 
for the expenses of the holy Roza of Syed 
Ahmed Edrus. There is an endorsement 
on the back stating that it was settled for 
Maintenance (Gujaran ni madat anè Yojana 
kharachne mate) in the Gujarati translation 
of the Persian original) and for the expenses 
of the roza. Probably this does mean main- 
tenance of the grantee i.e. the sajjadana- 
shin, and of course it is perfectly reason- 
able that the man who is to administer 
the endowment should live out of it. It 
can hardly mean more than that and any- 
how the use of this vague expression in a 
single document is obviously no support to 
the claim now put forward by the plaint- 
iff. Of the documents relating to Orma 
only one, Ex. €50, makes any reference to 
maintenance. This is an order of the 
Ruling Power on a petition made by the 
sajjadanashin relating to two villages, Son- 
gara ‘which is meant for the maintenance 
of the petitioner” and Orma “which is 
granted for the expenses of the shrines”. 
The order was: 

“The revenues of the villages mentioned above 
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are granted for the expenses for the Oras of the 
shrines and. for the.maintenance of Syed Sharif 
Shaikh, the Sajjadanashin.” 


It is extremely doubtful if this means 
that both villages were granted for the 
maintenance of the sajyjadanashin in view 
of the previous recitals. In any case this 
order cannot show -that the village of 
Orma is charged with the maintenance of 
the whole of the family of that sajjada- 
nashin and the whole of the family of all 
his successors. It appears that there were 
at one time several other villages which 
were granted for the main!enance of the 
sajjadanashin These apparently have been 
resumed or lost in some way. It cannot 
be assumed, however, as Mr. Choksi for the 
plaintif suggested. that the villages of 
Umraj and Orma thereby became charged 
with the cost of maintenance. There are 
also on record a number of ducuments called 
Tauliainamas, these being the deeds by 
which the sajjadanashin (mutawalli) ap- 
pointed his successor. Several of them for 
instance, Exs. 117, 170 and 171, lay stress 
on the absolute powers of the mutawalli to 
deal with the income of the estate at his 
discretion and to spend it “as he may 
choose and for whatever person he may 
choose and for whatever thing he may 
choose.” They also contain expressions 
such as this: 

“The duties appertaining to the buildings and 
repairs and of the usual fairs of the great ances- 
tors and of the affairs of the prosperity of all those 


things and of the family and of attending to the 
visitors to the shrines.” 


These are very old documents, but as 
recently as 1909, Syed Ali in a public 
declaration, Fx 172, referred to the fact 
that his father had entrusted him with 
the duty among other things of “rendering 
assistunce and help to the members and 
relations of the house.” It is hardly neces- 
sary to point out, however, that if the 
villages in question are not chargeable 
with the. maintenance of the family under 
the sanads by which they were granted 
or under any custom having the force of 
law, these Tauliatnamus could not make 
them so chargeable. Apart from that, the 
very vague expressions referred lo cannot 
possibly be regarded as a foundation for 
the claim that the sajjadanashin is legally 
bound to maintain not only the members 
of his own family but also the family of 
his predecessors out of. the income of the 
wakf properties. The learned trial Judge 
has found that maintenance has never 
been paid as of right and that though 
some maintenance allowance was given as 
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a matter of grace to Vuriuas members of 
the family irom the income of the wakf 
properties, it cannot be regarded as a legal 
charge upon those properties. The only 
ground on which he has awarded main- 
tenance to the plaintiff seems to be that 
stated at pp. 28 and 32 of the print: 

“Allowances when made were not by right but 
looking to plaintiff being son of Abdulla debarred 
from sajjadanashin his case is peculiar and deserv- 
ing of greater right.” 

“The plaintiff is the son of Abdulla who was-set 
aside by Syed Hasan as sajjadanashin und muta- 
walli. Had it not been for Abdulla’s being set 
aside the present plaintiff would have been sejjada- 
nashin after his father as per ordinary practice. 
He is entitled to some consideration.” 


Thus it cannot be said that the judg- 
ment discloses any legal basis for the 
award. Plaintiff may have been unlucky 
and may be a deserving person. If funds 
were available for the purpose, it might be 
reasonable to allow him something. The 
sajjadanashin and the Court of Wards 
would not be exceeding their powers if 
tLey employed part of the surplus income 
for that purpose. But that is all that can 
be said. On the evidence produced in the 
case it isnot permissible for the Court to 
make a decree to enforce any such pay- 
ment. As we must hold, therefore, that 
plaintiff has not established a legal claim 
to maintenance at all, it is not necessary 
to consider the question whether he can 
claim arrears. But Mr. Thakor for the 
appellant seems to be right in his conten- 
tion that in any case he could not claim 
arrears (see Baillie’s Digest, Vol. 2, p. 103 
and Tyabji’s Muhammadan Law, p. 3381). 

I now come to the question of the 
Moglai Hak. It is common ground that 
the Mogal Government granted the reve- 
nues of certain villages which are now in 
the Sachin State and the grant was con- 
firmed by succeeding Governments and 
recognized by the Nawab of Sachin. In 
the State books the Hak stood in the name 
of the sajjadanashin for the time being 
and so after the decision of the suit of 
1882 by the High Court the name of Zain 
was entered as holder and Abdalla's claim 
was rejected (see Ex. 635). In 1900 Syed 
Zain raised a loan of Rs. 12,000 from the 
Sachin State on a mortgage of the Hak. 
Afterwards a further loan of Rs. 40,000 
was raised on the security of Umraj and 
Orma, the Moglai Hak anda bungalow at 
Dumas. As the loan was not re-paid the 
State proposed to forfeit the Hak, but it 
was ultimately settled that it should pur- 
chase it for Rs. 18,270 and keep the 
amount in deposit till repayment of the 
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debt: Ex. 615. On December 18, 1915, 
the debt was cleared off by appropriating 
this sum of Rs. 18,207 towards it and by 
a payment of Rs. 9,000 by Syed Ali: 
Ex. 312. Plaintiff claims Rs. 2,275 as his 
share of the purchase price of the Hak 
alleged to have been fraudulently taken by 
Syed Ali. His case is that the Moglai 
Hak formed part of the private property 
of Syed Hasan.’ The defence is that it 
was wakf property and that anyhow the 
claim is barred by limitation. 

The appellant relies on the decisicn of 
the Administrator of the Sachin State in 
1889 (Ex. 635} that as Syed Zain had been 
declared to be the mutawalli the Hak 
should be entered in his name in the State 
records. But the Administrator did not 
decide and in fact refused to consider the 
claim of Syed Hasan’s heirs to a share of 
the Hak. That he said, was a matter for 
the Civil Courts. Reliance is also placed on 
assertions of Syed Zain and Syed Ali that 
the Hak was wakf property and on some, 
far from convincing evidence, that the 
debis for which the Hak was mortgaged 
were durgah debts. One would naturally 
have expected that the question whether 
this Hak is private property or wakf could 
be decided by reference to the deeds of 
grant. It appears that there were two 
grants, one in 1670 and one in 1713. The 
first is not produced and there is no 
explanation of the omission. It should 
have been with defendants. Exhibits 310 
is the grant of 1713. It is a grant “by 
way of inam to Syed Jaffar Sadik Aidrus 
and his Farzandan (offspring) in considera- 
tion of the Mansab (1. e. mutawalliship)”. 
There is no reference to any ofthe dur- 
gahs, and the trial Judge is probably right 
in saying that it appears to be a private 
grant and not wakf. The difficulty is, 
however, that the grantee Syed Jafar 
apparently belonged to another branch of 
the Edrus family. There is no person of 
that name in the pedigree of the branch to 
which the present parties belong. Neither 
plaintif nor defendants can rely upon this 
grant without showing how the Hak in 
question became the property of this 
branch of the family. : 

That itdid in fact belong to the family 
of the parties seems to be beyond dispute. 
It is common ground that it was enjoyed 
by Syed Hasan. But he dealt with itin 
his will (Ex. 118) as his private property. 
He first provided that his heirs should be 
entitled to equal shares but that if the in- 
come of the Hak were required by the muta- 
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walli he should have the enjoyment of it- 
But in a codicil he altered this and provid- 
ed that none of the heirs should have a right 
to any share of the Moglai Hak as long as 
the mutawalli defrayed the expenses of 
their maintenance from the villages of 
the durgahs. But in the-event ot his not 
doing so, they should have the power to 
demand their share in the Hak. The 
fact that Syed Hasan dealt with it as 
private property does not prove that it 
was so. Bat in para. 20 of his will, which, 
as I have said, was made in 18.9, he has 
set out in great detail the circumstances 
in which his father and after him he 
himself had become owner of the Hak 
to the exclusion of any other heir. In the 
absence of any reliable evidence to con- 
tradict this we are not prepared to differ 
from the finding of the trial Court that 
the Hak was the private property of Syed 
Hasan. If, so, it is not disputed either in 
the trial Court orin the argument before 
us that plaintiff is entitled to the share 
which he claims. provided that his claim 
is not barred by time. 

it was argued on behalf of the appellant 
that the Moglai Hak was enjoyed by the 
sajjadanashin adversely to plaintiff's father 
and plaintif ever since i889 when the 
Sachin State authorities rejezted Abdulla's 
claim to be entered as the holder. But 
as I have already stated, the claim of 
Syed Hasan’s heirs to share in the Hak 
was not then decided but left open. Evén 
apart from the provisions of Syed Hasan’s 
will (waich indeed plaintiff has not relied 
upon in this case), the fact that Abdulla 
was in receipt of a maintenance allowance 
as long as ne lived and plaintiff himslf 
received one until 1921 makes ib practi- 
cally impossible in my opinion to hold that 
the receipt by the sajjadanashin of the 
whole of the Moglai Hak was in denial of 
bueir right to a share. That is to say, 
as long as the Hak continued to be paid 
annually, the plaintiffs father and plaintiff 
being in receipt of maintenance, there was 
no question of limitation. Plaintiffis claim- 
ing a share of the sale proceeds. What has 
to be decided is whether that claim is 
barred by time. z 

It has been conceded that the case mus 
be governed by one of the three Arts. 62, 
89 or 120. IfArt. 62 applies and Syed Ali 
can be said to have received the sale 
preceeds to plaintiffs use when the debt 
was settled up on December 18, 1915, this 
suit filed in 1927 would certainly be barred. 
Time would run from the date of receipt 
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of the money. It could be extended 
under s. }8, Limitation Act, by proof that 
plaintiff was fraudulently kept in ignorance 
of the facts. But his Pleader’s letter, 
Ex. 417, shows that he was aware of ibe 
material facts in 1920. However, in my 
opinion, Art. 62 does not apply. In the 
first place there was no receipt of the 
money within the meaning of that Article. 
The Hak was capitalised in 190) and the 
amount retained by the State till 1915 
when it was appropriated by the State in 
repayment of the debt. Itis argued that 
that can be considered a constructive re- 
ceipt of the money by Syed Ali. But 
Art. 62 applies in my opinion to suits to 
recover money actually received and not 
to a suit like the present where plaintiff's 
Only possible case is that the money ought 
to have been received and invested on bis 
behalf and he claims payment of the vlaue 
of his share out of some other fund. In 
the second place it has been he'd in 
Yerukola v. Yerukola (4), that a suit for 
money had and received does not jie by 
one tenant-in-common against another who 
has received more than his share, the ap- 
propriate remedy in suck a case being an 
action for an account to which Art. 120 
applies, unless from the facts of the case 
it could be inlerred that the person re- 
ceiving the money acted as the agent of 
the other, in which case Art. 89 would 
apply. 
time would begin to run from the date 
when an account was demanded and refus- 
ed. This Full Bench decision of the Madras 
High Court has been approved by this 
High Court in Govinddas Rajaramdas 
Gujar v. Ganpatdas Narotamdas Gujar 
(5). The authorities on the law of limita- 
tion .applicable to such cases are very 
dificult to reconcile. It would probably 
be going too far to say that Art. 62 can 
never be applied to a suit between tenants- 
in-common. In Janardhan Trimbak vV. 
Dinkar Hari (6), it was held applicable in 
the case of a suit to recover a share in 
arrears of annual sums payable out of the 
revenues of a village which had been re- 
ceived by one of the persons entitled 
thereto. But we have not been referred 
to any case in which Art. 62 has been 
held applicable in a case like this where 


(4) 45 M 648; 71 Ind. Cas. 177: A I R 1922 Mad. 
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it would be necessary to have recourse to 
a double fiction, firstly, that the money has 
been received by the defendant when in 
fact he never didreceive it, and, secondly, 
that Le received it for the use of the 
plaintiff when in fact he dealt with it as 
his own property in denial of the plaintiff's 
right. There is nothing to show that plain- 
tiff consented to or was aware of the mort- 
gage and subsequent sale of the Moglai 
Hak. It is alleged in the plaint that he 
was fraudulently kept in ignorance. Tne 
facts are not such that agency can be 
inferred. Article 89, therefore, cannot 
govern the case. But if neither Art. 62 nor 
Art. 89 applies, Art. 120 apparently must. 
If so, onthe authorities to which I have 
referred, the suit is in time. It is true 
that plaintiff made ademand for his share 
in 1920 by his Pleadez’s letter (Ex. 417) 
but apparently there was no answer to that 
letter. The matter was referred to the 
Court of Wards and there was no refusal 
of the demand until it was turned down 
by the Court of Wards in 1925. The result 
ig that plaintiffs claim to maintenance 
both past and future must be disallowed 
and the decree of the trial Gourt in that 
respect must be set aside. The decree so 
far as it awards the sum of Rs. 2,275, 
Rs. 387-10-0 to the plaintiff will be upheld, 
but we reduce the rate of interest from 
nine percent. to six per cent. from the 
date of the trial Court’s decree till pay- 
ment. As regards costs, the order of the 
trial Court was that plaintiff should bear 
his own costs andthe costs of the defen- 
dants so faras his claim was disallowed, 
that defendants Nos. 2 and 3 should pay 
half the costs of plaintiff so far as his claim 
was allowed and that the other half should 
be borne by the Court of Wards out of 
the estate. We are of opinion that the 
whole of the costs of the litigation may 
properly be ordered to come out of the 
estate. From the evidence on record it 
would appear that but for mismanagement 
hy certain of the sajjadanashins there 
should have been an ample surplus for the 
payment of reasonable maintenance to 
members of the family and that but for 
this mismanagement litigation would pro- 
bably have been unnecessary. We think 
under the circumstances that the plaintiff 
was justified in bringing this suit. If we 
were to order that he were to pay the 
costs so far as his claim fails, the result 
would probably be that be would get 
nothing. We accordingly order that the 
costs of all parties of the suit and the 
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appeal do come out of thé estate. Plaintiff 
has taken certain cruss-objections. These 
either do not arise or have not been 
pressed. The costs of the cross-objections 
“must be borne by plaintiff. 


Wassoodew, J.—I agree with my 
learned brother that the plaintiffs claim 
to be maintained out of the income of the 
properties dedicated to the Edrus Durgah, 
particularly from the revenues of the vil- 
lages of Orma and Umraj, must be dis- 
missed. The claim is based principally 
on usage and custom of the institution and 
the terms of the grants of those villages. 
It has been established, and the defendants 
have admitted the fact, that at regular 
intervals monthly payments have been 
made by the sajjadanashin to the plaintiff 
and his father and other members of the 
family, that the orders of appointment of 
the sajjadanashin known as Taultatnamas 
have enjoined the successor to the gadi to 
maintain the family and that the declara- 
tions by sajjadanashin on taking office 
contain a resolve to uphold the family 
prestige by maintaining the different mem- 
bers out of the income (see Ex. 172). 


The question is whether those payments 
and acts are referable to a custom which 
has the force of law. It has to be borne 
in mind that a sujjadanashin is not only a 
mutawalli butis also a preceptor and the 
curator of the durgah where his ancestors 
are buried. In him, particularly in the 
case of the Edrus family, is supposed to 
continue the spiritual line of the founder. 
The sajjadanashin has wide powers in the 
management of the wakf properties and 
also over the surplus income therefrom 
see Vidya Varuthi Thirtha v. Balusami 
Ayyar (2). Normally speaking the sajjada- 
nashin would be justified in appropriating 
the surplus, after satisfying the needs of 
the durgah and himself, for the main- 
tenance of the needy members of his 
family. My learned brother has dealt 
exhaustively with the various grants and 
Firmans to illustrate the view that the 
references therein made to the maintenance 
of the rozas and the descendanis of the 
Syed or sajjadanashin, do not curtail the 
power of the sajjadanashin to utilise the 
surplus of the income according to his 
absolute discretion. It is sufficient for me 
to say that those documents do not support 
the plea that the grants relating to the 
villages of Umraj and Orma are essentially 
for the maintenance of the family members 
of the sajjadanashin or the grantee. 
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Primarily those grants are for the rozas and 
durgahs and, therefore, clearly wakf. ; 

In the view I take of the evidence, the 
payments made are referable to the exer- 
cise of the wide discretion of the sajjada- -> 
nashin and not to any right based on 
custom. In order to give effect to such a 
custom, it must be established that it is 
invariable and reasonable. The evidence 
discloses that payments were made to 
Abdulla and his son on account of their 
destitute condition. The rates of monthly, 
allowances allowed have admittedly varied 
perhaps according to the needs cf the 
parties and the surplus then available. In 
many cases there are agreements of the 
family members whereunder payments 
were made to them. Ifthe whole income 
were to be devoted to the maintenance of 
this gowing family; it is reasonable to 
suppose that very little would be left to 
meet the needs of the durgah and the 
‘sajyjadanashin. The Court in countenancing 
such payments would be destroying the 
object of the foundation. The sajjaaa- 
nashin is not amerefunctionary or an 
ordinary trustee. He has always been 
regarded as an integral part cf the institu- 
tion and his maintenance according to the 
dignity of his position, having regard to 
the terms of the various Firmans read 
over to us, has been the main purpose of 
the endowments. As my learned brother 
has pointed out, scme Of the tauliatnamas 
emphasize his unlimited control over the 
income, ft seems to me, therefore, the 
evidence falls short of the degree of proof 
required to establish the custom of the 
kind alleged which could be enforced by a 
Civil Court's decree. 

With regard to the Moglai Hak it is 
clear to me that it cannot be regarded as 
the property ofthe wakf. The only docu- 
ment (Ex. 310-A) bearing directly on the 
point does not contain any reference to a 
grant to the durgah of the Edrus and it 
has been discovered in the course of argu- 
ment that the grantee is not directly con- 
nected with Syed Hasan’s branch. Prima 
facie having regard to the language of 
that document the granteé acquired’ a 
hereditable and transferable interest in the 
subject-matter of the grant. How that 
Hak was acquired by Syed Hasan and 
his predecessor ia not made clear. But 
inasmuch as it is not wakf itis reasonable 
to suppose that in the hands of Hasan and 
his successors it was personal as distinct 
from wakf property. In that view the 
descendants of Syed Hasan would be 
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entitled to participate in it. We were 
referred to the will left by Syed Hasan, 
but there is nothing in it which could be 
regarded as derogatory tothe claim of the 
plaintiff. Consequently the plaintiff is 
entitled to a share in it. 

The question is whether the claim of 
the plaintiff is in time. That question is 
not free from difficulty. It was conceded 
in the course of argument that the only 
Articles which could possibly apply to such 
a claim are Arts. 62, 89 and 120. Article 
62 relates to suits for money received by 
the defendant for the plaintiff's use. It is 
worth observing that in somewhat similar 
circumstances the Full Bench of the Madras 
High Court in Yerukola v. Yerukola (4) 
held that Art. 62 had no application. There 
are numerous clecisions of the different 
High Courts in India which show in a case 
of a debt collected by one of several 
tenants jn-common Art. 62 will not apply. 
There are also decisions to the contrary. 
It seems to me difficult to hold, having 
regard to the technical expression used in 
Art. 62, that it could be applied toa case 
where the defendant who collects the 
money has no express duty to hand over 
the entire sum tothe plaintiff, Upon the 
record it is not possible tosay that Syed 
Zain and Syed Ali had received the Hak 
or its capitalised value with the consent of 
the co-sharers, so that they could be con- 
sidered as having acted as agents of the 
co:sharers. Consequently Art. 89 has no 
application. The only Article therefore that 
could be applied is Art. 120. Under that 
Article time would begin to run from 
the date when the account was demanded 
and refused; see Yerukola v. Yerukola 14) 
and Gabu v. Zipru (7). The difficulty is, 
in this case, as to the precise time when 
the account was in fact demanded from 
the defendant. Very little attention seems 
to have been paid to that aspect of the case 
in the trial Court. It has been urged 
before us that Syed Zain held it adversely 
to Abdulla, that he claimed it ashis own 
and that since the decision of the suit of 
1882 in the year 1839 the plaintiffs title 
has been defeated by adverse possession. 
Now the onus of proving an adverse title 
rests entirely on the defendant. There are 
good reasons fcr holding that that onus 
has not been satisfuctorily discharged, 
Reference has been made to the letter of 
1889 (Ex. 635) by the Administrator of 
Sachin showing that he refused to enter 
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Abdulla’s name as a person claiming to be 
entitled to be the holder of the Hak and 
preferred to follow the decision of the 
Oourt in regard to Syed Zains claim. 
That conduct does not establish an adverse 
title to the Hak, for since then regular 
payments have been made to Abdulla and 
there is no indication from the record that 
that payment was made out of a particular 
fund unconnected with this Moglai Hak. 
The subsequent conduct in permitting the 
Hak to be capitalised and utilised for the 
liquidation of the durgah debt does not 
help the defendant. For the first time in 
1920 the plaintiff by his notice (Ex 417) 
made a claim to the Hak and also con- 
plained of the clandestine manner of the 
recovery of the entire capitalised value of 
the Hak from the Sachin State Treasury. 
That could perhaps be regarded as the 
starting point for limitation, if there was 
prompt denial of that claim. My learned 
brother has pointed out that having regard 
to the subsequent conduct of the parties 
it cannot reasonably be held that, when 
no definite denial was made in 1920 to the 
claim in the notice, there was refusal of 
the demand of the plaintiff. Consequently 


.the claim was not barred under Art. 120 


when the suit was instituted on August 
9, 1927. I therefore agree withthe crder 
proposed. 

N. Decree modified. 


BÄRA ine daa amier 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 350 of 1934 
December 10, 1936 
SULAIMAN, C.J. AND BENNET, J. 
NAWAL KISHORE AGARWALA 
—APPELLANT 
VETSUS 


MUNICIPAL BOARD, GORAKHPUR 
AND LTAERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 4, 9— 
Election, if can be challenged in Civil Court, other- 
wise than on grounds in s. 19, U. P. Municipalitieg 
Act (Il of 1916)—Etection Rules, 1931, rr. 6, 14 <2) 
—Returning Officer, if can depart from original list 
and registers—Scope of s. 19 (2)—Alistake or omission 
of Electoral Officer in not preparing electoral roll 
from Municipal lists or registers—W kether illegality 
vitiating election—R. 31—Forfetture of deposit on 
failure to obtain minimum of votes polled—Signifi- 
cance of. 

From s. 4, Civil Procedure Code, it follows that 
where there is special or local law the Civil Court 
would not have jurisdiction under s 9, Civil Pro- 
cedure Code, to entertain a claim merely because it 
is of a civil nature. So far as the reliefs for the 
declaration regarding the illegality of the election 
of the members of the Board and the injunction 
no suit would 
ie in a Oivil Oourt for a declaration that -the 
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result of a Municipal election has been wrongly 
declared and that the plaintiff is the person entitled 
to be declared elected. No injunction can be issued 
against the Board for the same purpose. Hence the 
election of a member ofa Municipal Board cannot 
be challenged on grounds other than those mentioned 
in s. 19, U. P. Municipalities Act, in Oivil Court. 
Abdul Rahman v. Abdul Rahman (1), relied on. [p. 
240, col. 2.] | 

Under Election Rule 6 the Returning Officer can 
depart from the Municipal lists and_ registers, 
although it is necessary for him to record his reasons 
therefor. It does not follow, therefore, that the elec- 
toral roll must exactly tally with the lists and 
registers originally maintained at the Municipal 
office. [p. 241, col. 1.] 

The Municipal Board cannot be blamed for any 
omission of the Electoral Officer or any mistake 
made by him in not preparing the electoral roll 
from the lists and registers maintained by the 
Municipal office. Even if there be any such mis- 
takes, this would merely be in the nature of 
an irregularity and not an illegality so as to vitiate 
the election itself. This is made quite clear from 
s. 19 (2) which says that these errors, irregularities 
and mistakes can be taken into account by the 
tribunal only if they have materially affected the 
result of the election, and such mistakes, irregu- 
larities, etc., can be enquired into by the tribunal 
whose decision is final and a Civil Court cannot 
declare an election to be wholly void merely because 
any such mistake or irregularity had occu red. 
Abdul Rahman v. Abdul Raham (1), relied on. [p. 
242, col. 1.] | 

Rule 34, provides that if a candidate is not elect- 
edand the number of votes polled by him does 
not exceed a certain prescribed fraction of the total 
number of votes polled, his deposit shall be forfeit- 
ed tothe Board. The condition ofthe forfeiture is 
the failure to secure the minimum number of votes 
out ofthe votes actually polled. The condition is 
not that there should be a failure to secure a 
minimum number of votes out of all the persons 
eligible as.voters, It follows that for the purpose 
of forfeiture attention is to be. confined to the com- 
pleted electoral roll as it exists and to the voters 
on that roll who actually record their votes. The 
plaintiff's failure to obtain the requisite number of 
votes out of the votes actually polled entailed his 
forfeiture. Accordingly the contention that the for- 
feiture of the plaintiff's security was brought about 
by the initial mistake made by the Returning Officer 
in not compiling the electoral roll from the list 
and registers maintained in the Municipal office 
cannot be accepted much less can the Municipal 
Board be taxed with liability for that omission [ibtd.] 

9. C. A. from a decision of the District 


Judge, Gorakhpur, dated December 1l, 
apes G. Agarwala and Babu Ram 
i. for the Appellant. 
gi Ismail (The Government 
Advoeate), for the Respondents. 
Judgment.—This is a plaintiff's appeal 
arising out of a suit for (a) a declaration 
that the election of 16 members of the 
Municipal Board of Gorakhpur was illegal 
and accordingly the Board is not legally 
and validly constituted; (b) an injunction 
restraining the Board from acting as such; 
and (c) refund of Rs. 50 which had been 
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deposited as security by the plaintiff who 
was a candidate atthe election. The first. 
Court decreed the claim for refund of the 
amount of s<curity, but dismissed the rest 
of the claim; its finding was that there was 
some irregularily or illegality committed in 
the preparation of the electoral rolls. On 
appeal the learned District Judge has come 
to the conclusion thatthe suit does not lie 
in the Civil Court at all, and has accord- 
ingly dismissed it. 

Jt cannot be disputed that where there 
is any special or local law in force or any 
special jurisdiction or power conferred by 
any special form of procedure prescribed Dy. 
any olher law, nothing in the Code of Civil 
Procedure will apply. This is expressly 
provided in s. 4, Civil Pracedure Code. lt 
follows that where there is such special or 
local law the Civil Court would not have 
jurisdiction under s. 9, Civil Procedure Code. 
to entertain a claim merely because it is 
of a civil nature. Sofsr as the reliefs for 
the declaration regsrding the illegality of 
the election of the members of the Board - 
and theinjunction against the Board are 
concerned, the point is covered by the ruling 
of the Full Bench in Abdul Rahman v 


_Abdul Rahman (1), where it was laid down. 


thatno suit would lie in a Civil Court for 
a declaration that the result of a Municipal 
election has been wrongly declared and 
that the plaintiff is the person entitled to 
be declared elected. It follows that no 
injunction can be issued against the Board 
for the same purpose. The learned 
Advocate for the-appellant has then urged 
before us that so far as relief (e) for the 
refund of the security money is concerned, 
the matter is cognizable by a Civil Court. 
His argument is that the claim is brought 
against the Municipal Board expressly 
which has received this amount and has 
appropriated it. It is argued that no 
relief could hive been claimed against the 
Municipal Board before the Election Officer, 
and it is further urged that there is no 
provision in the Municipalities Act or in 
the rules framed thereunder under which 
the Election Officer can pass an order directs 
ing a refund of such security after it has- 
been once forfeited. It is, therefore, con- 
tended that there is no special or local law 
affecting this matier, and accordingly 
the jurisdiction of the Civil Court is not 
barred. 

The ease put forward by the plaintiff in 
the plaint was that the electoral rolls 


(1) 47 A 513; 87 Ind. Cas. 51; AI R 1925 All. 380; 
23 ALI 385; L R 6 A 191 Civ. (F. B). 
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which had been prepared had not been 


eecomp led from the lists and registers main- 


tained in the Municipal Office under r. 5 
(islection Rules for 19313, and that the 
Returning Officer appointed by the District 
Magistrate committed mistakes in not 
compiling the electoral roll from such 
registers. The allegation was that when 
the plaintiff after having been nominated 
went about to find out the houses of the 
Voters with reference to the lists and 
registers in the Municipal Office, he came 
to know that the rolls were not prepared 
from such lists and registers and did not 


tally with them, and accordingly he could 


not trace some of the votes for the purpose 
of canvassing. This overlooks the provi- 
Sion in r. 6 that the Returning Officer can 
depart from the Municipal lists and 
registers, although if is necessary for him 
to record his reasons therefor. lt does not 
follow, therefore, that the electoral roll must 
exactly tally with the lists and registers 
Originally maintained at the Municipal 
Office... 

The object of the preparation of the 
electoral roll is to have a list ready for the 
purpose of convenience, so that anyone 
whose name is not entered therein may 
come forward and 


may beraised tothe entry of the name of 
anyone who is not eligible as a voter. 
Copies of the e:ectoral roll thus prepared 
are fixed up at the Municipal Office and 
other important places, and time is allowed 
to persons to come forward to object to its 
correctness. Thus under r. 10 any person 
whose name is not entered in the electoral 
roll and who claims to have it inserted 
therein can come forward and make an 
objection. Thero is also provision for object- 
ing tothe wrong entry of names. Claims 
and objections ere heard under r, 1l and 
then the proceedings are concluded by the 
Revising Commfttee under r. 13. Role 14 
then provides that: 

“Subject to any orders of the District Magis- 
trate on fhe proceedings of the Revising Committee 
or Returning Officer and to ary correction in any 
electoral roll enjoined by the District Magistrate, 
spas (a) the orders made by the Revising Committee 
or by the Returning Officer shall be final; (b) 
the electoral roll shall be amended in accordance 
with thosé orders; and (e) the electoral roll so 


` amended shall not be altered so long asit continues 
in operation.” 


The District Magistrate alone is given 
authority to order corrections in the electoral 
roll. Rule 15 then provides that after the 
electoral roll has been completed, it shall 
continue in operation until the next 
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claim that his name 
should be entered, and also that objection’ 
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ordinary election for the ward. There 
is no doubt, therefore, that the election 
rules intend that after all claims and 
objections have been heard and decided, 
the final electoral roll shall be completed 
and shall remain in operation until the next 
election. 

Tne learned Advocate for the appellant 


‘argues before us that s. 19, Municipalities 


Act, under which an election petition is 
heard, does not contemplate the hearing of 
an objection that the name of an eligible 
voter was wrongly excluded from the list, 
and that accordingly the jurisdiction of 
the Civil Court is not barred. Buts. 19(2) 
specifically provides that the election of 
any person as a member of a Board shall 
not be questioned on the ground that the 
name of any person qualified to vote has 
been omitted fromit or of any person not 
qualified to vote has been inserted in the 
electoral roll or rolls, or on the ground of 
any non-compliance with- this Actor any 
rule or any mistake in the forms required 
thereby, or of any error, irregularity or 
informality on the part of the officer or 
officers charged with the carrying out, of 
this Act or any rules, unless such non- 
compliance, mistake, error, irregularity or 
informality has materially affected the 
result of the election. It is, therefore, 
obvious that there are certain grounds 
mentioned which alone can be made the 
grounds for an election petition, and the 
election cannot be challenged on any other 
ground. Provision is then made for the 
hearing of such petitions and a tribunal is 
constituted under s. 22 of the Act. Under 
s. 23 the procedure provided in the Civil 
Procedure Code applies to such claims, and 
g. 24 specifically states that unless it is 
otherwise provided by the rule, the election 
Court shall have the same powers and 
privileges as a Judge of a Civil Court. 

It is quite clear from these provisions that 
there is no right given to a person to 
challenge the election of a member other- 
wise than on the grounds mentioned in 
s.19. This is a special law which must 
override the general jurisdiction conferred 
cn Civil Courts to entertain suits of a civil 
nature. It follows, therefore, that it is not 
open tothe plaintiff now to say that the 
election of any single member of the Board 
was illegal. It also follows that it is not 
open to the plaintiff to say that the elections 
of all the 16 members of the Board were 
illegal, and accordingly it is not open to 
the plaintiff to say that the Board consisting 
of these members is not legally and validly 
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conetituted. If the voters whose names 
were wrongly excluded had come forward, 
or if the plaintiff had taken steps to ensure 
that their names were included, no trouble 
might have arisen. Again, if there were 
Some names wrongly included, it was open 
to ihe plaintiff, who was a candidate, to 
take objections thereto. No such claim 
having been preferred and no such objec- 
tion having been raised, the electoral 
authority completed the electoral roll, which 
accordingly became final and is no longer 
open to question. 

The argument urged on behalf of the 
plaintiff is that ittwas in consequence of the 
omission of the Returning Officer in not 
preparing the electoral roll from the lists 
and Registers maintained at the Municipal 
Office that the failure ofthe plaintiff has 
been brought about, resulting in the for- 
feiiure of his security. This is a very far- 
fetched argument. In the first place the 
Municipal Hoard cannot be blamed for 
any Omission of the electoral officer or any 
mistake made by him in not preparing the 
electoral roll from the lists and registers 
maintained by the Municipal Office. In 
the second place, even if there were any 
such mistakes, then this would merely be 
in the nature of an irregularity and not an 
illegality so as to vitiate the election itself. 
This is made quite clear from s. 19 (2) which 
says that these errors, irregularities and 
mistakes can be taken into account by the 
tribunel only if they have materially affected 
the result of the election, and such mistakes, 
irregularities, etc. can be enquired into by 
the tribunal whose decision is fina]. It 
follows in our opinion that a Civil Court 
cannot declare an election to be wholly 
void merely because any such mistake or 
irregularity had occurred. In the third 
place, as regards the omission of names of 
eligible persuns from the electoral roll, the 
argument urged on behalf of the appellant 
appears to preceed on several fallacies. It 
assumes that ifthese persons had been on 
the electoral roll, they would have necessarily 
come forward and recorded their votes. 
This was by no means necessary. It then 
assumes that if they had come forward 
and recorded their voter, they would 
have recorded their votes in favour of the 
plaintiff. Thisis still more problematical. 
Again, it assumes that the security has 
been forfeited on account of the plaintiff 
not having sccured the votes of the 
men whcse names were excluded from the 
list. 

Indeed, the scheme of the Rules is that 
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afler the electoral roll has been compltted 
and is made known to all the candidates, 
they get themselves nominated. Rule 34 
provides that if a candidate is not elected 
and the number of votes polled by Lim 
d'es not exceed a certain prescribed fraction 
ofthe total number of votes polled, his 
depcsit shall be fcrfeited tothe Board. The 


‘condition of the forfeiture is the failure to 


secure the minimum number of votes out of 
the votes actually polled. The condition is 
not that there should be a failure to secure 
a minimum number of votes out of all the 
persons eligible as voters. It follows that 
for the purpose of forfeiture attention 1s 
to be ccnfined to the completed electoral 
roll as it exists and to the voters on that roll 
who actually record their vétes, The plaint- 
iff's failure to obtain the requisite number 
of votes out of the votes actually polled 
entailed his forfeiture. Weare accordingly 
unable to accept the contention that the 
forfeiture of the plaintiff's security was 
brought about by the initial mistake made 
by the Returning Officerin not compiling 
the electoral roll from the lists and registers 
maintained inthe Municipal Office, much 
less that the Municipal Board can be taxed 
with liability for that omission. The 
plaintiff has not put forward any allega- 
tion that there was any fraud committed 
during the election itself which could 
have been made the basis of an objec- 
tion before the Tribunal. The view taken 
by the lower Appellate Court is, there- 
fore, correct. The appeal is dismissed with 
costs, 
D. Appeal dismissed. 
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LAHORE HIGH COURT 
Miscellaneous First Oivil Appeal No. 56 of 
1936 
May 13, 1936 

AGHA HAIDAR, 4 
KINAD DEV AND ANoTHER—D SCREB- HOLDERS 
——A PPELLANTS 
VETSUS 
PARTAP SINGH AND ANGTHER— 
J UDGMENT-DEBTORS AND ANOTHER 
DEOREE- HOLDER— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 95, 3. 47—Order on application under O. XX1, 7.95 
by auction-purchaser who is decree-hulder—A ppeal, 
oo crank passed on an application under O. XXI, 
r. 94, Civil Procedure Code, by an auction-purchaser 
who is also the decree-holder, is an order under 
s. 47, Civil Procedure Code, and appealable as such, 
Kailash Chandra Tarafdar v. Gopal Chandra 
Poddar (1) followed, Gurdtt Singh v. Kanshi Ram 
(2) relied on. 
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Mise. F. C. A. from an order of the Senior 
Sub-Judge, Gujranwala, dated January 3, 
1936. 

Mr, Shamair Chand, 
lants. 

Mr. J. L. Kapur, for the Respondents. 

Judgment.—Shankar Das and Hakam 
Rai obtained a money decree for a sum 
of Rs. 5,000 against Partap Singh and 
Kundan Singh, judgment debtors. The 
decree-holders applied for the execution 
of the decree and a certain house belong- 
ing tothe judgment-debtors was attached 
“and sold. lt was purchased by the decrees 
holders themselves. The sale certificate 
was granted tothe decree-holders auction- 
purchasers in the usual manner. An appli- 
cation was made to the executiug Court by 
the decree holders auction-purchasers for 
being put into possession of the property 
. which they had purchased. While this 
application was pending Shankar Das, one 
of the decree holders auction-purchasers, 
died on January 30, 1935, leaving him 
‘surviving ason Kinad Dey and a widow 
Musammat Kaj Devi. On March 15, 1935, 
Kinad Dev, describing himself as the son 
cf Shankar Das, made an application to 
the execuling Court. In the heading it is 
clearly mentioned thatthe application was 
under s. 49, Civil Procedure Code, for the 
purpose of representation. In the body of 
the application it is stated that Shunkar 
Das having died on January 30, 1935, the 
applicant Kinad Dev, on his death, was his 
sole heir and in possession of his property 
and entitled to realize the amount due to 
the deceased on being appointed his legal 
representative. It is further stated that the 
applicant, whois the son of the deceased 
decree-holder, should be treated as his 
legal representative. Un the same date 
the Court made a brief order in the 
absence of the parties. Itis to the following 
effect : 

“The applicant claims to be the son of auction- 


purchaser andis not, as such, competent to apply 
ashe has done. Section 49, Civil Procedure Code has 


for the Appel- 


+ 


no application here. File. 


On March 27, 1935, Kinad Dev asgoci- 
ated his mother Musammat Raj Devi wjh 
himself and made an application which 
purports to be under O. AXI, r. 95; s. 47; 
s 101 and s. 146, Civil Procedure Code. 
ln this application they prayed that in the 
piace of Lala Shankar Das, the names of the 
applicants as auction-purchascrs may be 
entered and the applicants along with 
other joint decree-holders auction-pur- 
chasers be given possession over the 
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house. In the alternative it was prayed 
that this application may be treated as a 
new application made in continuance of 
the previous proceedings connected with 
the delivery of possession. Thisapp'ication 
was dismissed on January 3, 1935, by the 
Subordinate Judge who seems to have 
been under the impression that he 
was precluded from entertaining it in 
view of the order dated March 15, 1935. 
Kinad Dev and Mnsammat Raj Devi, the 
son and the widow, respectively, of Shankar 
Das deceased, have come up jn appeal to 
this Gourt. 

Mr. Shamair Chand for the appellants 
has argued that the previous application, 
dated March 15, 1935, was nob really am 
application for the appointment of -the 
applicant as a legal representative but 
was in fact an application in which the 
applicant was only desirous of being 
accepted by the Court as the legal re- 
presentative of the deceased Shankar Das 
in the matter of execution which was 
already pending in Court. Section 49, 
Civil Procedure Code, obviously had noth- 
ing whatsoever todo with the application 
which was rejected because the learned 
Judge rightly held that s. 49 could not 
be invoked in aid by the applicant. Ido 
not see any reason why the present ap- 
plication should not be entertained by 
the Court. There was no order by the 
Court thatthe applicant Kinad Dev was 
not the legal representative of the deceased 
Shankar Das and, therefore, had no locus 
standi. The application, as already pointed 
out, was wrongly labelled and the Judge 
rightly pointed out that on thislabel tne 
applicant could not succeed in his applica- 
tion. Mr. J. L. Kapur, the learned Counsel 
for the respondents, argued that the 
previons order operated as res judicata, 
lam not prepared to accept this conten- 
tion. ‘There is no decision whatsoever as 
regards the status of the applicant Kinad 
es as the legal representative of Shankar 

as. . 

The application was thrown out on the 
technical ground that it did not come within 
the ambit of s. 49, Civil Procedure Code. 
Mr. J. L. Kapur had also raised a preli- 
minary objection thatno appeal lies. In 
my opinion an appeal did lie, and if any 
authority were needed for this proposi- 
tion, Kailash Chandra Tarafuar v. Gopal 
Chandra Poddar(l) is in point wherein 
the majority of the learned Judges held 


(1) 53 C 781; 95 Ind. Oas. 494; AIR 19260al. 793; 
43 © L J 315; 30 O W N 649 FB) 
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that an order passed on an application 
under O. XXI, r. 95, Civil Frocedure Code 
by an aucticn-purcbaser, who is also the 
decree-holder, is an order under s. 47, 
Civil Procedure Ccde and appealable as 
such. Imay also cbserve that a learned 
Judge of this Court in Gurdit Singh v. 
Kanshi Ram (2) sitting singly followed 
the law as laid down by the majority of 
the Court in Kailash Chandra Tarafdar v. 
Gopal Chandra Poddar (1). Inmy opinion 
the Court below was in error in dismissing 
this application. 1, therefore, allow the 
appeal, set aside the order of the~Court 
below and direct the Court to dispose of the 
application and deal with it according to 
law. No order as to ccsts. 


D. Appealallowed. 
(2) AIR 1935 Lah, 144; 153 Ind. Cas. 85; 37 P.L. 
R.116; 7 R. L. 368; 37 P L R 1416. | 





MADRAS HIGH COURT 
Civil Revision Petition Nos. 403 and 404 
of 1934 
August 14, 1936 
VARADHACHARIAR, Je 
ELLAPPA NAICK ER AND OTHERS— 
PETITIONERS 


; VETSUS 
SIVASUBRAMANIA MANIAGARAN— 
RESPONDENT 

Madras Estates Land Act g of 1908), ss. 131, 192 (c) 
—Civil Lrocedure Code (Act V of 1908), O, ILI, rr. 1 
and 2—Application under s. 131 by agent on behalf 
of principal— Necessity of proper authority—'Carry- 
ing on business, meaning of—Civil Procedure Code 
(Act V of 1908), 0. 1II, tr. l and 2, applicability of, to 
proceedings under Madras Estates Land Act. 

Rules 1 and 2 of O. III, Civil Procedure Code, are 
applicable to proceedings under the Madras Estates 
Land Act. 

The expression ‘carrying on business’ is used in 
O. IlI, r. 2, Civil Procedure Code, in the restricted 
~ gense, namely as relating to commercial business as 
ins. 0, Civil Procedure Code and cl. 12 of the Letters 
Patent, and under sub-cl. (b) of r, 2 an agent carrying 
on a trade or business can represent his principal 
only in respect of mattersconnected with such trade 
or business, A person who is managing a factory 
of his master ig not therefore entitled to present an 
application under s, 131 of the- Estates Land Act in 
respect of land belonging to his master or collection 
of money due to his master under a mortgage. 

An application presented bya person who is not 
entitled to represent the principal is not validly pre- 
sented. 


C. Rev. P. under ss. 115 of Act V of 1808 
and 107 of the Government of India Act, 
praying the High Court to revise the pro- 
ceedings of the District Collector of Tin- 
nevelly dated November 13, 1933, and made 
,espectively in M. A. Nos. 4 and 5 of 1933 
preferred against the orders of the Sub-Col- 
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lector’s’ Court, Tuticorin, dated June 17, 
1933 and made in M. A. Ncs. 4.6 and 465 
of Fasli 1342, respectively. a 

Messrs. T. M. Krishnaswant Ayyar an 
A. Balasubramania Ayyar, for the Peti- 
tioners. 

Mr. C. 8. Rajappa, for the Respondent. 

Judgment.--Tuese petitions asx for ihe 
revision of two orders passed by the Dis- 
trict Collector of Tiuneveily, in petitions 
presented to him under s. %0 of the Estates 
Land Aci, against the orders of the Sub- 
Collector passed on two applications under 
s. 131 of the Estates Land Act. 

The applications ta the Sub-Collector 
purported to be made on behalf of a 
morigagee of the holding, a portion whereof 
had been sold for arrears cf rent. An 
objection was raised before the Sub- 
CoJector that the applications should not be 
treated as prcperly presented, because Sub- 
bayya Naidu who purported to present the 
petitions was not an agent ofthe mortgagee 
ın the sense contemplated by ss. 36 and 37 
of the old Civil Frocedure Code, correspond- 
ing torr. 1 and 2 of O. III of the present Coae. 
The Sub Collector, however, treated that 
objection as not fatal; but on the merite, 
he was of opinion that as deposed by the 
village officers who had been examined 
as witnesses on the counter-petitioner’s side, 
the mortgage relied on in support of the 
applicaticns must have peen discharged by 
a subsequent arrangement between the 
mortgagor and the mortgagee. 

lt dces not appear to have been brought 
to the notice of the Sub-Collector that even 
admitting every statement of the counter- 
petitioners’ witnesses to be true, no title 
has as yet been conveyed tothe mortgage 
in respect of the portion proposed to be 
sold to him and even the transfer of pos- 
session to him of the properties so intended 
to be sold would not in the present state 
of the law vest the title in him. If the title 
in the portion intended to be sold in dis- 
charge of ihe mortgage debt had not passed, 
it is impossible to hold that the mortgage 
had been extinguished either. It was no 
doubt at one time held by a Full Bench of 
this Court that the transfer ol possession 
in pursuance of an agreement to sell would 
suffice to convey title evenin the absence 
of a registered deed of sale, but that view 
has now been over-ruled by a decision. of - 
tne Privy Council. 

[| regret to find that even ‘before the 
District Collector this matter does not seem 
to have been clearly stated. Some object 
tions under the Oivil Procedure Code -are 
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all that appears from his order to have 
been taken and I see no reason to think 
that he was not justified in over-ruling 
those objections. 

It has been argued before me that it 
is open to this Court to interfere in revision 
and make the correct order. The decision 
in Ramaswamy Goundan v. Kali Goundan 
(1), and the decision of the Full Bench in 
Sundaram v., Mamsa Mavuthar (2), would 
no doubt justify my interference notwith- 
standing some doubt as to whether the 
revision is to he of the Oollector’s order 
or of the Sub-Collector’s order. But 
Mr. Jagannatha Das the learned Counsel 
_ for the respondent insists that if T consider 
myself at liberty*to examine the correctness 
of the Sub Collector's order so far as it is 
against the petitioner, I should in fairness 
also consider the correctness of his order 
so far as it is against the respondent, 
i.e Of the view taken by the Sub-Col- 
pas that the petition was validly present- 
ed. 
It will be open to me to interfere in 
revision only on the footing that the 
application under s. 131 was a judicial 
proceeding. Ifitis to beso regarded, it is 
obvious that the presentation of the peti- 
tion must be held to be governed by 
the provisions of the Civil Procedure Code, 
including those enacted in rr. 1 and 2 of 
O. IM. That those rules were intended to 
be applicable to proceedings under the 
Estates Land Act is made clear by Sub- 
cl. (e) of s. 192, where the only modification 
made ins. 37 of the old Code is by sub- 
stituting the words “whether resident or 
not” for the words “not resident”. 

It is impossible to hold that Subbayya 
Naidu who presented the petition comes 
under cl. (a) of r. 2. Nor is it possible 
for me to hold that he will come within 
the terms of cl. (b). On his own state- 
ment as P. W. No.1 heis merely looking 
after a factory on behalf of the mortgagee. 
He no doubt adds “I do general business 
for my master in the off seas-n” and also 
says that he has personally asked the mort- 
gagor for payment of the mortgage amount. 
Mr. Krishnaswami Ayyar argues that on 
this statement he must be held to be 
“carrying on business” for the mortgagee. 
I am unable to accede to this contention. 
It has been held in cages dealing with 
s. 20, Civil Procedure Code and cl. 12 of 
the Letters Patent that the expression 

(1) 42 M 310; 52 Ind. Cas. 634; 36 ML J 571, 


(2) 44 M 554; 63 Ind. Cas. 937; 40 M L J 497; 13 LW 
498; 29 M L T 269; (1921) M W N 272 (F B). 
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“carrying on business” is usedin a res- 
tricted sense, viz, as relating to com- 
mercial business. Having regard to the 
context and purpose, the same interpreta- 
tion should be put upon that expression 
in O. III, r. 2, Civil Procedure Code sub- 
el. (6) also requires that the application 
must relate to matters connected with 
such trade or business only. It would 
follow that the presentant of the petition 
could at best represent his master only 
in respect of matters relating to the factory 
but not in respect of the management of 
his land or the collection of money due to 
him under the mortgage. 

My attention has been drawn by 
Mr. Jagannath Das to the judgment of 
King, J. in Modono Mahono Dzo v. Kunja 
Behari Ananga Bhima Deo (3), confirmed in 
Letters Patent Appeal Nos. 62 to 64 of 1935 
Nandomont Ananga Bhima v. Sri Modono 
Mohano Deo (4), where it has been held 
that an execution application presented by 
a vakil without avakalat is no presenta- 
tion at all in the eyes of the law. The 
reasoning of the learned Judges in that 
case is to a considerable extent applicable 
to the present case. I am, therefore, 
unable to say that this is a case in which 
I will be justified in interfering in revision, 
though, I am of opinion, that the Sub- 
Collector was not right in his view that’ 
according to the evidence adduced before 
him the mortgage in favour of the peti- 
tioner's mister had been discharged. The 
revision petitions must accordingly be 
dismissed with costs. 

A. Petitions dismissed. 
ME ATR 1935 Mad. 788;" 158 Ind. Cas. 891; 8 R M 


(1) 165 Ind. Gas. 659; 44 L W528; 71ML J 604; 
(1936) M W N 957; 9 R M 280; AIR 1937 Mad. 239, 
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RANGOON HIGH COURT 
Criminal Revision No. 570-B of 1936 
December 23, 1936 

; Moss ty, J. 
J. M. KHAN—Apprtioant 
VETSUS 
EMPEROR-—Oppostre Party. 

Criminal Procedure Code (Act V of 1898), s. 545 
(1) (b), (a)—Defamatory statement in evidence in 
civil suit—Held, compensation could not be recovered 
in civil suit ands. 545 (1) (b) did not apply. 

E had stated in his evidence in a civil suit 
where one D had sued him for dismissal ag mana- 
ger of K's mine that he dismissed D because he 
had been informed that D had arranged to sell his 
ore toone S and had borrowed money on the 
strength of this from S. This statement was made 
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in cross-examination and again in re-examination 
voluntarily. This statement was not true, and not 
believed in good faith by K to be true; for it was 
improbable and came from persons whom he had 
himself described as rascals and thieves, and was 
not inany way verified by him: 

Held, that compensation for such defamation was 
not recoverable ina Civil Court and the order for 
compensation under s. 915 (1) (b), Criminal Proce- 
dure Code, should be set aside though the cage 
was @ fit one under sub-s. (1)4a). Satish Chandra 


v. Ram Dayal (i) and Mull Chand v. Buga Singh 
(2), relied on, 


Or. R. from an order of the 2nd Additional 
Special Power Magistrate of Tuvoy, dated 
February 26, 1936. 


Mr. Sein Tun Aung, for the Applicant. 
Mr.J. C. De, for the Crown. 


Order.—tThe applicant in revision, J. M. 
Khan, was sentenced to a fine of Rs. 600 
or in default, 5 months’ simple impri- 
sonment, and it was ordered that out of the 
fine, Rs. 500, compensation, be paid to the 
complainant, Mr. Sutherland, under s. 
sub-s. (1) (b), that is to say, compensation 
for loss or injury caused by the offence, 
when substantial compensation is in the 
opinion of the Court recoverable by such 
person in the Civil Court. An order was 
also passed for payment of process-fees 
under s. 546-A, Criminal Procedure Code. 
I do not consider that there is any sub- 
stance in the principal ground of this ap- 
plication in revision. Tke applicant-ac- 
cused had stated, in his evidence in a 
civil suit where one Dennis had sued him 
for dismissal from his post as Manager of 
Mr. Khan's mine, that he dismissed Dennis 
because he had been informed by a Barnard 
and Ah Futt that Dennis had arranged to 
sell his (Mr. Khan's) ore to Mr. Sutherland, 
and had borrowed money on the strength 
of ihis from Mr. Sutherland. This state- 
ment was made in cross-examination and 
again in re-examination voluntarily ; it was 
not forced out of the defendant. It was 
presumably his main defence in the suit, 
and if believed in good faith that it was 
true, he had to make it for the protection 
cf his own interests, and would come within 
the ninth exception tos. 499, Indian Penal 
Code. But 1 agree with the reason very 
clearly expressed by the trying Magistrate 
for holding that this statement was not 
true, and not believed in good faith by 
Mr. Khan to be true; for it was improb- 
able and came from persons whom he had 
himself described as rascals and thieves, 
and was not in any way verified by him. 

Admittedly compensation for such defa- 


mation is not recoverable in a Civil Court; 
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vide Satish Chandra v. Ram Dayal (1) 
and Mull Chand v. Buga Singh (2). The 
order for compensation under s. 549 (1) 
(b) is seb aside in revision. This is no 
doubt a fil case under sub s. (1) (a) of the 
same section, and the Magistrate, after 
making an enquiry, will grant what he 
cor.siders proper compensation out of the 
fine for defraying the expenses properly 
incurred by the complainant in the prose- 
cution. : 

N. Order accordingly. 

(1) 48 O 388; 59 Ind. Cas. 143; AIR 1921 Cal, 
i; 22 Or. LJ 34; 32 O L J94; 240 W N 982. 


(3) 8 R 359; 128 Ind. Cas. 371; A I R 1931 Rang, 
81; (1931) Cr. Cas. 369; 32 Cr. L J 132. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 314 of 1935 
January 26, 1937 
Nramatv ULLAN, J. 
Musammat KALAWATI—AppPLICANT 
versus 
Pandit DAYA NAND—Opposits Party 

Civil Procedure Code (Act V of 1908), 0. ALI, 
r. 19—Restoration of appeal—Names of all persons 
to be served with notice, should be mentioned in 
application—But, if itdoes not mention them, tt 
will be dismissed if Court with help of record has 
actually served notices. 

Under O. XLI, r. 19, Civil Procedure Code, 
it is open to an appellant, whose appeal 
has been dismissed for default, “to apply to the 
Appellate Court for the re-admission of the appeal.” 
There is nothing in the Code which provides that 
the application should expressly implead a parti- 
cular party. Ordinarily it is advisable to mention 
the names ofall persons on whom notices of the 
application should be served ; but if no names are 
mentioned and the record enables the Court to as- 
certain the names of persons towhom notice should 
be given and notice is in fact given, the applica- 
tion cannot be dismissed merely on the ground that 
names of some of the respondents were not men- 
tioned in the heading of it and that, therefore, no 
application can be considered to have been made 
against such respondents within the period of limi- 
tation. 

O. Rev. App. against an order of the Sub- 
Judge, Aligarh, dated July 18, 1936. 

Mr. Vishwa Mitra, for the Applicant. 

Mr. Sabd Saran, for the Opposite Party. 


Order.—This is an application under 
s 115, Civil Procedure Code, for revision of 
an order passed by the Subordinate Judge, 
Aligarh, restoring an appeal which had 
been dismissed for default. It appears 
that in the appeal pending in the lower 
Court Bhojraj respondent died during pen- 
dency of the appeal. An application was 
made by the appellant that bis legal repre- 
sentatives, Musammat Kalawati, Kishan Lal 
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and Binda Prasad, be substituted for him. 
Notices were issued to these persons. Ser- 
Vices were effected on Musammat Kalawati 
but not on the other two. The case was fixed 
for November 20, 1935, when the appellant 
failed to appear. The appeal was dis- 
missed for default. Within 30 days of the 
dismissal, an application was made for 
restoration. In that application the names 
of Kishan Lal and Binda Prasad were 
mentioned but Musammat Kalawati was 
nət mentioned. The lower Court accepted 
the allegations contained in an affidavit as 
regards the circumstances in which the 
appellant was prevented from appearing 
on November 20, 1935, and restored the 
appeal. 4 

It is contended in revision that Musam- 
mat Kalawati not having been impleaded in 
the application for restoration within 30 
days, it was barred by time as against her. 
I do not think this contention can be 
accepted. Under O. XLI, r. 19, Civil 
Procedure Code, it is open to an appel- 
lant, whose appeal has been dismissed for 
default, “to apply to the Appellate Court 
for the re-admission of the appeal.” He 
did make such an application. There is 
nothing in the Civil Procedure Code which 
provides that the application should express- 
ly implead a particular party. Ordinarily 
it is advisable to mention the names of 
all persons on whom notices of the appli- 
cation should be served, but if no 
names are mentioned and the record 
enables the Court to ascertain thenames 
of persons to whom notice should be given 
and notice is in fact given, the applica- 
tion cannot be dismissed merely on 
the ground that names of some of the 
respondents were not mentioned in the 
heading of it and that therefore no appli- 
cation can be considered to have been 
made against such respondents within the 
period of limitation. As already stated, 
all that the law requires is that an 
application should be made in the appeal 
for its restoration. This was done in 
thepresent case, and notices should have 
been issued to all such parties to the 
appeal who were interested in opposing the 
application. 

Another ground on which the revision 
is pressed is that no sufficient cause for 
non-appearance was proved by the appel- 
lant. The lower Court has accepted the 
allegations contained in the application for 
restoration and has held that there was 
sufficient cause. 1 cannot say that the 
lower Court acted illegally or with mate- 
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rial irregularity in the exercise of its juris” 
diction within the meaning of s. 115, 
Civil Procedure Code. The application for 
revision is dismissed with costs. 


D. Application dismissed. 





MADRAS HIGH COURT 
Second Oivil Appeal No. 512 of 1932 
April 20, 1936 
KING, J. 
KUNNUMPRATH PAYYANATAN 
GOVINDAN KARNAVAN anp MANAGER 
or Tan TARWAD—-APPELLANT 
VETSUS 
J. S. DE'SILVA-—RESPONDENT 

Res judicata—Principle of, if applies against 
party who though plaintiff in name obtains no dec- 
ree in his favour and cannot himself execute decree 
so obtained —Held, plaintiff's right to redeem was not 
lost. 

The defendant held a certain property under a 
marupat executed by his predecessor-in-title in 
favour ofthe plaintiff who subsequently granted a 
melcharth over the same property. A sait for 
eviction was filed by both plaintiff and melcharth- 
dar in which a decree was passed in favour of the 
latter that if within three years he paid into Court 
the value of defendant's improvements the defend- 
ant should surrender possession of the property to 
him. Such payment was never made and defendant 
remained in possession. The plaintiff, the Jenmi 
then sued to evict the defendant. The question 
arose whether this suit was barred by reason of the 
previous decree : 

Held, that there was no bar. The principle of 
res judicata cannot be applied against a party, who, 
though a plaintiff in name, obtains no decree in 
his own favour and cannot himself execute the 
decree which is obtained. The plaintiff's right to 
redeem would be barred only if the decree in the 
former suit declared itto beso. Vedapuratht v., 
Vallabha Valiya Raja (1), held overruled by 
Raghunath Singh v. Hansraj Kunwar (2), referred 
to 


S.C. A. against the decree of the District 
Court, North Malabar, in A. 5. No. 70 of 
1931. 

Messrs. 0. T. G. Nambiar and A. Achuthan 
Nambiar, for the Appellant. 

Mr. B. Sitarama Rav, for the Respon- 
dent. 


Judgment.—This appeal relates lo 
certain property held by the defendant 
under a Marupat of 1889 executed by his 
predecessor-in-title in favour of the plain- 
tiff. In 1913 plaintiff granted a Meleharth 
over the same property. In 1915 a suit 
for eviction was filed oy both plaintif and 
Melcharthdar in which a decree was pass- 
ed in favour of the latter on January 12, 
1916, that if within three years he paid 
into Court the value of defendant’s im- 
provements the defendant should surrender 
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possession of the property to him. Such 
payment was never made and defendant 
remained in possession. In 1929 the pre- 
sent suit was filed by plaintiff, the Jenmi, 
to evict the defendant and the main ques- 
tion in issue was whether this suit was 
barred by reason of the previous decree. 
The first Court held that the suit was 
barred but on appeal the learned 
District Judge of North Malabar held that 
ib was not, and the usual preliminary 
decree for payment of the value cf im- 
provements has been passed. Defendant 
appeals, 

There is no reported authority dealing 
with precisely similar facts, but my at- 
tention has been drawn tothe judgment 
in A. A. O. No. 317 of 1916 where the 
facts were similar and it has been held 
thatin such circumstances the Jenmi has 
lost his right to redeem. That judgment 
is based upon the facts that even though 
the Jenmi in the former suit obtained no 
decree personally in his own favour he 
was a plaintiff and was bound by the 
decree. The Full Bench ruling in Veda- 
purathi v. Vallabha Valiya Raja (1) there- 
fore, applies to him as well as to the 
melcharthdar, and inasmuch as the mel- 
charthdar failed to execute his decree, 
the Jenmi also has lost the right to re- 
deem. It seems to me rather doubtful 
whether Vedapurathi v. Vallabha 
Valiya Raja (1) which depends upon the 
principle of res judicata, can be reasonably 
applied against a party, who, though a 
plaintiff in name, obtains no decree in his 
own favour and cannot himself execute 
the decree which is obtained. But it is 
unnecessary’to discuss this point further 
as the learned Advocate for the respondent 
has quoted a recent ruling of the Privy 
Council reported in Raghunath Singh v. 
Hansraj Kunwar (2) which, in my opinion, 
overrules Vedapurathi v. Vallabha Vuliya 
Raja (1), itself. It is there pointed out 
that the principle of res judicata does not 
apply to such cases and that plaintiff's 
right to redeem is barred only if the decree 
in the former suit declares it to be so. It 
was further contended in this appeal that 
plaintiff's suit was barred by limitation. 
Two decisions of this Court, Kumatha 
Vittil Kunji Kuthalat Haji v, Rev. Antonio 

(1) 25 M 300; 12 M L J 128. 

(2) 56 A 56l; 151 Ind. Cas. 37; A I R1994P C 
205; 61 I A362; 7RP O 47;110 W N1092; (1934 
A L-3900; 40 L W 390; (19384) M WN 

1189; 60 OL 


L T 697; 39 CWN9; 36 Bom. LR 1189; 
J 337; 67 ML J 813; (1934) ALR 891; (1934) 0 L 


R 761 @P 0). 


KERSONDAS SHAMJI V. DEYOHAND ANANDJI 


(SIND) 169 I © 


Goveas (3) and Eronna Menon v. Sankunni 
Menon (4) clearly negative this argument. 
The appeal fails and is dismissed with costs. 
Leave to appeal granted. 

AN. Appeal dismissed. 


(3) (1913) M W N 339; 19Ind. Cas. 563; 23 ML J 
419; 13 ML T 350. 

(4) (1916) 2M W N 324;38 Ind. Cas. 651; AIR 
1918 Mad. 887. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 115 of 1935 
May 22, 1936 
Davis, J.C. anp Lego, A. J. C, 
KERSONDAS SHAMJI— APPLICANT 


versus 
DEVCHAND ANANDJI—Opposits 


. Party 

Karachi Small Cause Courts Act (IV of 1929), 
s. 24—Application under—Court, if can enquire tf 
it is made for purposes of delay—‘Shall', if manda- 
tory—Application can be rejected if made to;play 
fraud on Court—~Bond—LElements to be considered in 
fixing the sum, 

It is nob competent for the Court, when an ap- 
plication is made under s. 24, Karachi Small 
Oause Courts Act, to enquire if itis made for the 
purpose of delay. The bond itself provides or should 
provide security against delay. 

The word ‘shall’ ins. 24, Karachi Small Cause 
Courts Act, is used in its mandatory sense and 
does not mean ‘may’. Moreover, there appear in the 
section itself safeguards against its abuse. The 
applicant must give a bond to institute a suit with- 
out delay in the Chief Court. ‘Without delay’ pre- 
sumably means what it says, and the Small Cause 
Oourt, when dealing with questions under this 
section, must naturally be alert to see that when a 
bond is givento institute a suit without delay, the 
suit is so instituted. Moreover, the Small Oause 
Court has discretion in fixing the amount of the 
bond and of the sureties to be demanded, A. KS. 
Krishna Iyer v. N. Subramania Iyer (1), referred 
to. 
The Court in fixing thesum in a bond must also 
have regard tothe value of the property. 

The fact that an application is made under s. 24, 
Karachi Small Cause Cotrts Act, shows that an 
application has been made under s. 18, and that 
there exists between the opponent and the applicant 
relations of landlord andtenant. It is not for the 
Court to whom application is made to decide whe- 
ther there isor isnot atrespasser or whether the 
terms of the lease have or have not been broken, 
This is for the Oourt to which the case is removed 
after it has heard the evidence. But if the Court 
finds that a fraud is being played upon the Court 
by 1eason of an application under s. 2/, it should be 
rejected. 


©. R. against an order of the Judge, 
Small Cause Court, Karachi, dated Septem- 
ber 28, 1935. 

Mr. Chunilal K. Yajnik, for 


the Appli- 
cant, s 
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Mr. Khanchand Gopaldas, 
posite Party. 

Davis, J.C—This is an application in 
revision against an order of the Small 
Cause Court Judge, dismissing an applica- 
tion under s. 24, Karachi Small Cause 
Gourts Act. The applicant in this case is 
a tenant of certain premises under a lease 
which expires, as it appears from the 
record before us in June 1937, and the 
-opponent took summary proceedings to 
eject him under the provisions of s. 18 
Small Cause Courts Act. The applicant 
thereupon applied to the Oourt to stay 
proceedings as he intended to institute a 
suit in the Court of the Judicial Com: 
missioner of Sind against the opponent 
for compensation for trespass. The 
Small Cause Court passed the following 
order : 

“There is not even a statement in the application 
thatthe applicant is not entitled to pussession of 


the premises. Application under s. 24 is accordingly 
dismissed.” 


Learned Counsel for the opponent has 
explained ihat this order means that the 
applicant doesnot intend to institute the 
suit, his application is not bona fide and 
is for the purpose only of delay, and 
therefore, his application is dismissed 
accordingly. The applicant relies upon 
the casein A. S. Krishna Iyer v. N Subra- 
mania Iyer (1) in which Schwabe, C. J. 
held in the case of provisions correspond 
ing with ss. 18 and 24, Karachi Small 
Cause Courts Act, in the Presidency 
Towns Small Cause Courts Act (XV of 1882) 
namely ss. 41 ard 47, that the Judge has 
no option when an application is made 
under s.47 to stay proceedings but to do 
so, and that this application can be made 
at any time in the course of preceedings, 
which it is not contemplated would be 
long, because they are by their nature 
summary. But we ourselves do not think 
itis competent for the Court, when an 
application is made under s. 24 to enquire 
if it is made for the purpose of delay. The 
bond itself provides or should provide 
security against delay. 

It is, however, contended, before us on 
behalf of the opponent that the sections 
of the Presidency Towns Small Cause 
Courts Act are not necessarily a safe 
guide to the interpretation of the sections 
of the Karachi Small Cause Courts Act, 
and that there is in addition to s. 24,8. 30, 
Small Cause Courts Act, and that in sub- 
s. (2), 8.30 ofthat Act, the Court is given 


(1) AIR 1923 Mad. 323; 72 Ind. Cas, 154; 44M L 
J 386; 17 L W 179; 32 ML T 294, 
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the option of refusing an application to 
remove a suit if the Court is of opinion 
that the application is made solely to delay. 
In fact, a like provision to s. 30, Karachi 
Small Cause Couris Act, appears in 
s. 39, Presidency Towns Small Cause Courts 
Act. 

But accepting the argument, which is 
the proper argument, that the Act must 
be read asa whole, andthat the secrions 
must be read together, we do not think 
that this argument helps the cpponent in 
any way. On the contrary, we think it is 
an argument against him, fcr if it had 
been the intention cf the Legislature to 
give to the Court under s. 24 an option 
such asit has given to the Court under 
s. 30, it would have done so. We think, 
therefore, that the word ‘shall’ in s. 24, 
Karachi Small Cause Courts Act, is used in 
its mandatory sense and does not mean 
‘may. Had the Legislature intended to say 
that the Court ‘may stay proceedings,’ it 
could easily have done so. Moreover, 
there appear in the section itself safe- 
guards against ifs abuse. The applicant 
must give a bond to institute a suit with- 
out delay in the Chief Court. ‘Without 
delay’ presumably means what it says, 
and the Small Cause Court, when dealing 
with questions under this section, must 
naturally be alert to see that when a bond 
is given toinstitule a suit without delay, 
the suit is so instituted. Moreover, the 
Small Cause Oourt has discretion in fixing 
the amount of the bond and of the 
sureties to be demanded. The section 


...... the occupant binds himself, with two sure- 
ties, in a bond for such amount as the Court 
thinks reasonable, having regard to the value 
of a property and the probable costs of the 
Sülb. 

It is contended on behalf of the oppo- 
nent that the sum fixed in the bond must 
bein relation only to the probable cosis 
of the suit. We do not think that this is 
a correct interpretation of the section. We 
think that the Court in fixing the sum is 
a bend must also have regard to the 
value of the property. If the Legislature 
had not intended it to regard the value of 
the property, these words would have been 
omitted. 

We do not suggest that when an appli- 
cation is made under s. 24, the Court 
must shut its eyes to a fraud upon the 
Act. In the ordinary way the fact that 
an application is made under s. 24, 
Karachi Small Cause Courts Act, shows 
that an application has been made under 
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s. 18 and that there exists between the op- 
ponent and the applicant relations of land- 
lord and tenant. We do not think it is 
‘for the Court to whom application is made 
to decide wheiher there is or is nota tres- 
pass or whether the terms of the lease have 
or have not been broken. This is for the 
Court to which the case is removed after it 
has heard the evidence. Butit might be 
that itis clear to the Small Cause Oourt 
that a fraud is being played upon the Court 
by reason of an application under s. 24; for 
instance it might well happen that the per- 
son who applies under s. 24 is nob the oc- 
cupant at all, but the brother or father or 
some one put up merely to personate the 
occupant. In acase such as that of course, 
the Court would reject the application. But 
inthis caseit cannot be gaid that there is 
a fraud upon the section ora fraud upon 
the Act. We, therefore, think the learned 
Judge wasin error. We allow the appli- 


cation with costs, and send the case 
back to him to dispose of it according 
to law. 

N. Application allowed. 





RANGOON HIGH COURT. 
Jriminal Reference No. 752-B of 1936 
December 2, 1936 
MOSELY, J. 
EMPEROR—Prosgoutor 
VETSUS 
U KYAW ZAN—OppPosits Party 

Penal Code (Act XLV of 1860), s. 441—Lessee 
believing in good faith that he had right of entering 
land and ploughing u-—-Held, there was no criminal 
trespass. 

Where on a sale in execution the purchaser was 

given symbolical pcssession of the land and the 
person in possession who was not a party to it 
brought a suit claiming that he had purchased the 
land from the judgment-debtor but was dismissed 
and during the pendency of the suit the lessee of 
the auction-purchaser entered the property believing 
that he had the right to do 8:and ploughed the 
land: 
Held, that the lessee believed in good faith both 
that he had aright to the land and that he had a 
right to enter on theland and there was, therefore, 
no case of criminal trespass 

Or. made by the Sessions, Judge 
Arakan, dated November 18, 1936. 

Order of Reference.—The facts of the 
case are as follows: The complainant 
Hmwe Ban Aung, obtained a decree 
against one Ma Daing Bon, and in execu- 
tion thereof helding Ne. 17 of 1934-35 of 
Ywachaunggyi Kwin was attached by the 
decree-holder sold in auction to him and 
delivered to him. on September 24, 1935. 
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The delivery order is filed as Ex. A in 
the proceedings of the lower Oourt. In 
the meantime, accused No. 2 in the lower 
Court's proceedings, San Hla U, filed a 
suit for the recovery of the possession of 
the land on the ground that he was a 
bona fide purchaser for consideration from 
the judgment-debtor, Ma Baing Bon. In 
a judgment dated February 15, 1936, the 
Court of first instance held that the sale 
was not genuine and dismissed the suit. 
This judgment was upheld in the appeal- 
late Court on June 30, 1936. In the 
meantime, the complainant had leased 
the land to one Hla Htwe (P. W. No. 2), 
and when the latter wentto plough the 
same on or about June 14, 1936, he was pre- 
vented from dcing so by accused No. 2, 
San Hla U. There is also evidence givén 
by Hla Htwe, the complainant, and Kya 
Aung (P. W. No. 7), thataccused No.1, U 
Kyaw Zan, who is the father of San Hla U, 
entered upon this land and ploughed it. 
In the lower Court's proceedings, accused 
No. I U Kyaw Zan was convicted of criminal 
trespass while San Hla U was convicted of 
criminal intimidation and sentenced to six 
months’ rigorous imprisonment anda fine 
of Rs. 50, in default, to suffer a further six 
months’ rigorous imprisonment. The latter 
conviction [ have set aside in my Criminal 
Appeal No. 376 of 1936, and a copy of 
my judgment will be found in the lower 
Court’s proceedings. Accused No. 1 has only 
been sentenced to pay a fine of Rs. 25 in 
default to suffer two weeks’ rigorous 
imprisonment under s. 447, Penal Code, 
which is not an appealable sentence. 

lam doubtful of the justice of accused 
No. 1's conviction, because I do not consider 
that it has been proved either that the 
land was ever in the possession of the 
complainant or that accused No. 1 U Kyaw 
Zan entered upon the same with any 
criminal intention. With regard to posses- 
sion, the complainant has not shown any 
more than that symbolical possession was 
given to him atthe time of the execution 
of the delivery order and that he has been 
assessed to pay revenue thereon for the 
year 1935 36, and that he has leased the 
land to Hla Htwe (P. W.No. 2). Neither 
he nor Hla Htwe claimed to have per- 
formed any acts of physical possession of 
the land. IfSan Hla U had been a party 
to the execution proceedings in which the 
delivery order was executed, I would say 
that the Court had given the complainant 
allthe possession that he could and that 
this possession was effective within the 
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meaning of s. 441, Penal Code, as against 
San Hla U: see the case in Mahadevappa 
Dunderpa v. Bhima Daddeppa (1), which 
enunciated a principle further developed 
in the cases of Gobind Ram v. Naubat, 
83 Ind. Cas. 719 (2), and In re Daga Bhika 
Kunbi, 112 Ind. Cas. 97 (8) ButSan Hla 
Aung was not a party tothe execution 
proceedings and on the date of the 
occurrence, although his original suit had 
been dismissed in which he claimed title 
to the land, he had not exhausted all his 
remedy by way of appeal. It may be that 
he framed his suit wrongly by suing for 
the recovery of possession when he should 
have sued for a declaration of title and 
consequential relief. But this does not 
decide that he was out of possession at 
all, and that the complainant was in posses- 
sion, the onus of proving which lies upon 
the complainant. The learned Magistrate 
was wrong in holding that the complainant 
either by himself or by his tenant Hla 
Htwe was in physical possession of the 
land. 

Then we come to the question of crimi- 
nal intention. Itis true that U Kvaw Zan 
is the father of San Hla U; but U Kyaw 
Zan himself says that he leased the land 
from San Hla U inhis examination in the 
lower Court, and was firmly of the belief 
that ihe land belonged toSan Hla U. The 
mere fact that U Kyaw Zan may be tke 
father of San Hla U does not justifv any 
presumption that even if San Hla U had 
been deprived of possession, U Kyaw Zan 
was aware of the fact. Again, in the light 
of Vullappa v. Bheema Rao (4), it would 
seem that mere entry upon another's land 
under however preposterous a claim of 
right or even without any claim of right, 
is no offence unless this entry is accom- 
panied by one of the specife intents pro- 
vided for in s. 441, Penal Code. It is 
apparently not enough that such entry will 
to the knowledge of the trespasser 
inevitably cause annoyance to the person 
in possessicn. Even assuming that U Kya 
Zan wasa trespasser thereisno evidence 
whatever to prove that he had a guilty 
intention. It istrue that U Kyaw Zan has 
made no application for a revision of his 


(1) 46 B 710; 66 Ind, Cas. 320; A I R 1922 Bom. 
27; 24 Bom. L R 232. 
(2) 83 Ind. Cas. 719; AI R 1924 All 762; 26 Cr L 
J 159; LR 5 A 147 Cr. 
(3) 112 Ind. Cas. 97; A I R1928 Bom. 221; 29 
CrL 7977 30Bom LR 6381. 
(4) 41 M 156; 43 Ind. Cas. 578; A IR 1918 Mad. 
136;19 Cr L J 162; 33 M LJ 729; 6 L W 794; .23 
MLT 729; (1918) M W N &1 (F B). 
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conviction, but he has paid the fine and 
Rs. 25 is probably more thana month's 
earnings for a person in his walk of life, 
and I consider that he has been hardly 
dealt with. ‘lhe proceedings will therefore 
be snbmitted to the High Court with the 
reccmimendation that kis conviction and 
Sentence be set aside and that the fine 
already paid be refunded to him. 

Order.—The alleged trespass or entry 
on the land was made some four months 
after the co-accused San Hla U’s claim to 
have bought the land had been dismissed 
asabenami transaction by the Township 
Court, but about a fortnight before the 
District Court upheld the lower Court's 
decision. Under the circumstances I agree 
it had to be held that the accused Kyaw 
Zan, San Ala U's father and ienant, 
believed in good faith both that he had a 
right tothe land and that he had aright 
to enter on the land. The learned Sessions 
Judge need not have had recourse to autho- 
rity from Indian High Courts on the ques- 
tion what constitutes criminal trespass. A 
large body of rulings of the late Chief 
Court of this Province will be found at 
page 1259 of the Digest of Burma rulings. 
Kangaswamy v. Emperor (5), at page 57* 
is also illuminating on the kindred subject 
of theft. The conviction and sentence will 
be set aside, and the fine Rs. 25 paid will 
be refunded to Maung Kyaw Zan. 


N. Conviction set aside. 
(5)6 R 54; 109 Ind, Cas. 683; A I R 1928 Rang. 
D CrLJ 603; I L T 40 Rang 54; 10 AICT. 


*Page of 5 R.—[Ed.] 





CALCUTTA HIGH COURT 
Crimimal Revision No. 744 of 1936 
October 5, 1936 
HENDERSON AND R. C. Mirtse, Jd. 
MANINDRA NATH BANERJEE AND 
ANOTHER—AOCUSED —PRTITIONERS 
versus 
JYOTISH CHANDRA DUTTA— 
OPPOSITE PARTY 

Bengal Food Adulteration Act (VI of 1919), ss. 9, 10, 
11—Sanitary Inspector not authorised under s. 10 to 
actunder ss 10 and 12, taking samples and sending them 
to Public Analyst—Whether can act under s 9 —To 
notify under s. 11, no particular form is necessary— 
Seller must know that samples are to be taken to Publie 
Analyst for analysis. 

A Municipal Sanitary Inspector took some samples 
from a ghee shop and sent them to Public Analyst, 
The Inspector was not specially authorised under 
s, 10, Bengal Food Adulteration Act, to act under 
sg. 10 or 12 of the Act: 
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Held, that he could take the samples and send them 
to public analyst for examination as a private in- 
dividual unders. 9. Sewalram Agarwala v. Emperor 
(1), followed. 

The person buying the articles is bound by the 
statute to notify to the seller his intention to have the 
article analysed. Butno particular form of words 
is required, nor even any words at all. What is 
necessary is that the seller must know that the 
samples are to be taken for the purpose of analysis; 
so that he may see the samples are to be fairly 
taken. Monro v. Central Creamerg Co., Ltd. (3) and 
Wheeker v. Webb (4), relied on. 

Mr. Sudhansu Shekhar Mukherjee, for the 
Petitioners. < 

Messrs. Jitendra Mohan Banerjee, Nirmal 
Kumar Sen and Jagannath Gangapadhya, 
for the Opposite Party. 

Mr. D. N. Bhattacharjee, the 


Crown. 


R. C. Mitter, J—This Rule has been 
obtained by the two petitioners before us 
who huve been convicted of an offence 
punishable under s. 6, sub-s. 1, cl. (ce), 
Bengal Food Adulteration Act, and each of 
them sentenced under s. 21 of the said Aci 
to pay a fine of Rs. 150, in default, to suffer 
simple imprisonment for one month. The 
charge against the petitioners is that they 
stored for sale adulterated ghee in a shop 
- gituate in Katwa bazar within the Municipal 

limits of Katwa. The finding is that peti- 
tioner No. 2, Dinanath Bhakat, is the owner 
of the said shop and petitioner No. 1, 
Manindra Nath Banerjee, is his shop assis- 
tant. The facts which have been establi- 
shed are that on September 14, 1935, Jotish 
Chandra Dutt, the complainant, who is the 
Sanitary Inspector of the Katwa Munici 
pality accompanied by some members of the 
Food Adulteration Committee of the said 
Municipality took samples of ghee and 
mustard oil from five shops ofthe Katwa 
bazar. No sample was taken from the shop 
of petitioner No. 2 on that day. After these 
samples had been taken,asample of ghee 
(we are not concerned with the sample of 
mustard oil) was sent by the Manager of 
the shop of petitioner No. 2 to the Municipal 
Office for analysis by the public analyst. 
This fuct was made one ofthe grounds for 
defence, but as we will Indicate hereafter 
it has got a material bearing on one of the 
points raised by the petitioners before us, 
and furnishes an answer tothe prosecution. 
On the next day, that is, on September 15, 
1935, the said Sanitary Inspector of the 
Municipality accompanied by three members 
of the Food Adulteration Committee went 
to the shopin question and the Sanitary 
Inspector asked the petitioner No. 1 to 
supply him with ghee and mustard oil. 


for 
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After some hesitation petitioner No. 1 
supplied him with ghee and mustard oil. 
He divided the ghee in three paris as also 
the cil and sealed them. He then tendered 
the price which was refused. He then. 
gave tothe said petitioner a sealed packet 
of each of the said articles and sent one of 
each to the public analyst. The public 
analyst in the form given in the schedule 
to the Act gave a certificate stating that the 
ghee senttohim was grossly adulterated. 
On the receipt of his report with the sanc- 
tion of the Municipal Commissioner the 
prosecution was started. The public 
analyst was not examined as a witness. 
There is no direct evidence that the Sanitary 
Inspector forthwith after obtaining the 
articles in express terms notified peti- 
tioner No. 1 his intention to have the articles 
analysed by the public analyst. 

From the written statement that was filed 
by petitioner No. 1, from the trend of cross- 
examination of the prosecution witnesses 
and the evidence on the record,it appears 
that the specific defence was of a two-fold 
Character, namely, (1) that petitioner No. 2 
had no concern with the shop, and (2) that 
the ghee from which sample was taken by 
the complainant had not then been stocked 
for sale in the shop. The first defence is 
concluded by finding of fact. The second 
defence is as follows: The shop belonged 
to the Bhakat Babus. It is an aratdari 
shop. The Beparis sent goods which they 
themselves sell, the Bhakats taking commis- 
sion only. A Marwari sent to the said shop 
o2 tins of ghee. The Manager of the shop 
allowed him to store them there on condition 
that samples would be taken and sent for 
analysis by the public analyst and if his 
report was favourable, the goods would be 
sold from the shop on aratdari system. If 
his report was unfavourable or if the 
result of the analysis be not known within 
five weeks, the ghee is to be returned to the 
Marwari, but inthe meantime it was to 
remain only in deposit in the Arat. It is 
said that in pursuance of this arrangement 
a sample of ghee was sent by the Manager 
of the shop for analysis to the Municipal 
Office on September 14,1935. The defence 
in substance was that the ghee in question 
had not been stocked for sale. This defence 
has been rightly overruled on the finding 
that the sample sent by the Manager of the 
shop tothe Municipality on September 14, 
was sent after samples had been taken by 
the Sanitary Officer from other shops on 
Septemer 14, and was sent for the purposes 
of creating evidence in anticipation tha, 
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samples from the shop in question would be 
taken later on for being sent for analysis by 
the public analyst for starting prosecution, 
an anticipation which has proved to be 
correct. 

Before us two substantial poinis have 
been taken by the petitioners’ Advocate, 
namely, (1) the Sanitary Inspector of the 
Katwa Municipality was not a perscn 
authorized under s.10 of the Act, and had 
accordingly no authority to take the samples 
(2) that the said officer did not comply 
with s. 11 inasmuch as he did not state 
forthwith after his purchase his intention 
to have the sample examined by the public 
analyst. Itis said by the learned Advc- 
cate that this omission does not make the 
certificate of the: public analyst evidence 
of the facis stated therein under s. 14 
(2) and his report cannct go in as he 
was not examined as a witness. Under 
s. 20, cl. (e), the Local Guvernment issued 
a‘gnotification, dated July 14, 1920. The 
said notification was published in the 
Calcutta Gazette on August 7, 1930, at p. 
1205. It runs as follows : 

“The Health Officer, or where specially authorized 
by the local authority, which is hereby empowered 
inthis behalf, the Sanitary Inspector or the Food 
Inspector in the employ of a Municipality or 
District Board, shall exercise the powers and per- 
form the duties mentioned in ss, JW and 12 o£ the 
Act. Inany Municipality which has no Sanitary 
Officer, such function shall be performed by 
the Sanitary Officers of the District Board of the 


district concerned with the consent of the District 
Board.” 


There is no evidence ihat the Commis- 
sioners of the Katwa Municipality spe- 
cially authorized their Sanitary Inspector 
to exercise the powers or perform tle duties 
meutioned in ss. 10 and 12. We do not 
agree with the learned Sessions Judge in 
the view that the presumption in favour 
of official acts being regularly done 
would enable the Court to presume that 
the Sanitary Officer hud been authorized 
. under se. 10 and 12. The said Inspector 
must accordingly be taken for this case 
to be a private peiscn who purchased 
samples and sent them for analysis by tLe 
public analyst. Such a private person 
can doso unders. 9 of the Act. We ac- 
cordingly do not accept the first conten- 
tion as scund and follow the judgment of a 
Division Bench on this point in Sawalram 
Agarwala v. Emperor (I), ‘The second 
point, hcewever, requires careful considera 
tion, On this point there isno decided 
case here, so far as we are aware. But 


(1) 62 C 374; 153 Ind. Cas. €32; A IR 1234 Cal, €58; 
(1934) Or, Cas, 1372; 36 Or, L J 3872; 7 R O 369, 
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there are cases decided in England on the 
Sale of Food and Drugs Act, 1875 (38 & 
39 Vict. Ch. 63), now replaced by the 
Food and Drugs (Adulteration) Act of 1928 
(18 4 19 Geo, V, Oh. 31). The former Act 
is ihe prototype of the Indian Act. it is un- 
necessary to examine bothtLesuid Erglish 
Actsin detail. Sections 14 and 21 ot the 
former Act correspond toss. 18 and 28 (2) 
of the latter Act. We propose to examine 
the Act of 1875 and to examine the decisions 
passed thereon which have a material 
bearing upon this question before us. 


‘section 10 provides for tue appointment of 


of public analysis. Section 13 authorizes 
certain persons to procure samples and 
submit the same for analysis by the 
public analyst. Section 18 provides that 
the certificate of the public analyst shall 
bein the form setout in tLe schedule to 
the Act or to the like effect. Section 21 
provides that the said certificate shall be 
sufficient evidence of the facis stated there- 
in without the public analyst being called 
as a witness, option, however, being given 
tothe defendant to call him as a witness. 
Section 14 of the Act as amended bys. 13 
of 62 & U3 Vict., Ch. 51, is as follows:— 
“The person purchasing any article with the 
intention of submitting thesame to analysis shall 
after the purchase shail have been completed, 
forthwith notify to the seller or his agent selling 
the article hisintention to have the sume analysed 
by the public analyst and shall divide the article 
into three parts to be then and there separated 
and each part tobe marked and sealed or tastened 
up insuch manner as its nature will permit and 


shall deliver one of the parts to the seller or his 
agent.” 


Tiree years after this Act was passed 
a case was decided by the Exchequer Divi- 
sion in Barnes v. Chipp (2). A person 
menticned ings. 13, namely a Police con- 
stable under the direction of an Inspector 
of Weights and Measures, went into an inn 
and purchased gin from abar maid. He 
paidthe price and then told her that he 
purchased the gin for the purpcse of ana- 
lysis. He omitted to add the words “by the 
public analyst.” He then said tuat he 
would divide the articles but omitted to 
say “into thiee paite” and give her a 
porticn which the bar maid said she did 
not want. The Actas it stocd then only 
made division into three parts com- 
pulsoiy ifthe seller required such divi» 
sion. ‘Lhe amendment cf 1699 changed 
thispalt of s. 14 butthat is not material 
ior this case. The ariicie was sent to 
the public analyst who analysed it 

(2) (1675) 3 Ex. D 176;47L J MO 65; 26 WR 6385) 
38 L T 570, 
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and gave a certificate stating that it 
was adulterated. The public analyst 
was not examined as a witness. Kelly, 
C. B., held that to sustain the case the 
complainant must prove that the purchaser 
of the article satistied the conditions of 
s. 14, that he after his purchase had forth- 
with notified to the seller or his agent 
selling the article his intention to have the 
same analysed by the public analyst. He 
stated thus: 

“Mr. Jeff in effect asks us to strike those words 
out. When we look at s. 21, we see that the 
production of the certificate of the analyst is to 
pe sufficient evidence of the facts therein stated, 
unless the defendant requires the analyst to be 
called. In order to see how the certiticate is to 
be obtained, we must look at the preceding 
sections. This is a penal Act and it would lead 
to great injustice if this provision in s. 14 which 
is intended for the benefit of the seller might be 
disregarded, where the person selling is, as in the 
present case, an ignorant bar maid. Ona the ground 
of convenience as well as by the very terms of the 
statute, 1 think the notification required by s. l4 
is a condition precedent to a prosecution under 
the Act.” 


In England the position has all along 
been maintained tuat the notification | of 
the intention by the buyer of the article 
to have the same examined by a public 
analyst is essential for sustaining a prose- 
cution. There are Many cases on Lhe point, 
one of the recent ones in_which that 
principle was accepted ıs the case in Monro 
y. Central Creamerg Co., Ltd. (3) at p. 584 
and 585* The principle underlying the 
said requirement of the statute is to give 
an opportunity to the seller to see ihat 
the sample is fairly taken, to apprise the 
seller that the sample leit with um may 
have to be preserved by Aim for fuiure 
comparison and to give an opportunity of 
having it analysed at his instance. Dec- 
tion il of the Indian Act and 8. 14 of 
the English Act of 1575 ands. 18 of the 
English Act of 1928, however, use the words 
“shall fortowith notify to tne seller or tis 
agent selling tue article his intention to 
have the same analysed.’ It does not 
speak of any declaration to be made at 
tue time by the buyer and the principle 
underlying ihe suid section being what we 
have stated above, we think that a declara- 
tion iS not necessary. Ail thatis required 
is thut the seller must kaow at the time 
of whe purchase that the articie purchased 
would be sent by tue buyer to be analysed 
by the public analyst. Section lz, cl. (t) 
brought to our notice by Mr. Bhattacharjee, 

(3) (1912) 1 KB 578,81 L J K B547; 106 LT 114; 
76 J P 131; 22 Vox. O U 62. 

* Page of (1912) 1 K, B.— [Kd] 
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does not incline us to hold that the notifica- 
tion of intention mentioned ins. 11 is not 
essential tothe prosecution. That section, 
namely s. 12, deals with inspection by 
authorized persons of food at the manu- 
factory, in the course of transit or hawked 
about and with seizure. Tae section fol- 
lows the principle of the English decisions 
that no notification of intention is necessary 
when food is seized in the course of the 
transit, etc. The question we are consider- 
ing arose In 1887 on a reference being 
made to the High Court of Judicature in 
England by the Justice of the Peace of 
the Upper Division of Lathe of Sutton- 
Hone. ‘here an Inspector of Drugs ap- 
poinied under the Sale of Food and Drugs 
Act of 1872 purchased brandy, rum, whisky 
and gin from the appellant. He divided 
them into three parts, sent them for analy- 
sis by toe public analyst who granted a 
certiicate that they were adulterated. Just 
afier the purchase the Inspector stated 
that he intended to have the articles 
analysed by the “county analyst’ instead 
of by the “public analyst.’ Mathew, J. 
stated thus in the course uf the argument: 
“You say “public” analyst must bs used either 
in speech or writing. Surely this is a supersti- 
tious adherence to form. The statute says that 
the constable is to notify to the seller his inten- 
tion to have the article analysed by the public 


analyst. Hes need not say anything if the seller 
knew all about what was intended.” 

Cave, J. in his judgment distinguished 
Barnes v. Chipp (2). We said thus: 

“The person buying the articles is bound by the 
statute to notify to the seller his intention to 
have the article analysed. But no particular form 
of words is required, nor even any words at all. 
What is necessary is that the seller must know 
that the samples are to bə taken for the purpose 
of analysis, so that he may see the samples are to 
be fairly taken: Wheeker v. Webb (4).” 


This enunciation of the law has been fol- 
lowed in lingland since then (see 15 Hals. 
s. 235, pp. 147 148, Hailsham Edn.). In 
the cuse before us we have no doubt that 
petitioner No. i knew when the ghee was 
taken by the Sanitary Inspector frem his 
shop that it would be analysed by the 
public analyst. The occurrence of Sep- 
tember l4, and the application to the 
Municipality made by the Manager of the 
shop in question on September 14, to have 
a sample of ghee sent to the Municipal 
Office on that date with a request tuat 
it may be analysed by a public analyst, 
with the fees of the said analyst paids 
put the matter beyond doubt and from 
these facts the necessary inference follows 


that the petitioner No.1 who gave the ghee 
(4) (1887) 51 J P 661, 
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pm the complainant on the next day knew 
at the time that the samples were being 
taken from him for the purpose of analysis 
by the public analyst. We accordingly 
discharge this Rule. 

Henderson, J.—I agree. 


D. Rule discharged. 


LAHORE HIGH COURT 
Miscellaneous First ries Appeal No. 195 of 
193 . 


March 23, 1936 
Tex HAND; J. 
MANGAL SINGH AND OTHBRS— DECREE 
HOLDERS —ÅPPELLANTS - 
Versus 
SAGAR AND OTHERS—J UDGMENT-DEBTORS— 


RESPONDENTS. 

Execution— Death of decree-holder pending execu- 
tion—Application for substitution~All representa- 
tives not included —Order consigning proceedings to 
record room—~Effect of—Order, if amounis to dis- 
missal—Civil Procedure Code (Act V of 1908), 
O0. XXI, r. 57. 

Where in execution proceedings, finding that all 
representatives of the deceased decree-holder were 
not included in the application for substitution, the 
Court passes an order consigning the application to 
the record room, though attachment is to remain in 
force, the order is erroneous tothe extent that in- 
stead of consigning the application to the record 
room, the Court should have got it amended. But 
the order isnot tantamount to dismissal of the ap- 
plication, nor has it the effect of terminating the 
prior attachment. The effect of itis only that the 
execution proceedings stand adjourned sine die. 
Mahomed Mubarak Hussain v. Bimal Prasad (1) 
and Bijait Saran Sanai v. Deo Kishen Prasad (2), 
relied on. 


Misc. F. O. A. from an order of the Senior 


Sub-Judge, Sheikhupura, dated Novem- 
ber 10, 1934. 


Mr, Parkash Chandra for Mr. 
Chand, for the Appellants. 
Mr. V. N, Sethi, for the Respondents. 


Shamair 


Judgment.—On November 28, 1930, one 
Makhan Singh obtained a money decree 
against the respondents from the Court 
of the Senior Subordinate Judge, Sheikhu- 
pura. On January 8, 1931, the decree-holder 
applied for execution of decree by attach- 
ment of certain land belonging to the 
judgment-debters and its lease for the 
period allowed by law. On June 4, 193], 
an order attaching the land was passed. 
The judgmeni-debtors raised objections 
that under the law tLeir land could not 
be attached or leased. The Court, however, 
held that the land could be leased, and 
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sent the case to the Collector for making 
suggestions as to the period for, and the 
terms on which the lease shculd be granted. 
While these proceedings were going on, lhe 
decree-holder Makhan Singh died. 

On December 2, 1952, an application was 
made by Mangal Singh, Shanghura Singh 
and Hazara Singh, sons of Makhan Singh, 
stating that they were the heirs and legal 
representatives of Makhan Singh and pray- 
ing that they be allowed to carry on the 
execution proceedings. Notice was issued 
to the judgment debtors to show cause 
against this application on April 1, 1933. 
On that date the judgment-debtors appear- 
ed and stated that the applicants were 
not the only heirs and legal representatives 
of Makhan Singh deceased but that he 
had three grandsons, named Girja Singh, 
Sham Singn and Man Singh, minor sons of 
a predeceased son Piara Singh, and that 
they also should have been brought on the 
record as representatives of the deceased 
decree-hoider along with the applicants. 
Mangal Singh was examined and admitted 
that the three minors aforesaid were also 
the heirs of the deceased. Instead of hav- 
ing the application amended and then pro- 
ceeding with the execution on behalts of 
the three sons and three grandsons of 
Makhan Singh, the learned Senior Sub- 
ordinate Judge, Sheikh Muhammad Akbar, 
passed the following order : 


“Application for the appointment of represen- 
tatives was presented on December 8, 1932. It was 
not prayed therein that Girja Singh, Sham Singh 
and Man Singh also might be made representatives. 
The statement of Mangal Singh shows that the 
first application is incomplete. Accordingly a cor- 
rect application shall be presented. The attach- 
ment inthis execution case shall remain in force, 
but the record shall be consigned to the record room 
for the present (filhal).” 


On April 19, 1933, a fresh application 
was presented by Mangal Singh, Shanghara 
Singh and Hazara Singh, sons of Makhan 
Singh, and Girja Singh, Sham Singh and 
Man Singh, sons of Piara Singh, through 
Mangal Singh, their next friend, as repre- 
sentatives cf Makhan Singh for execution 
of the decree by lease of the land already 
attached. ‘This application has been dis- 
missed by the Senior Subordinate Judge, 
Lala Ram Rang, by his order, dated Novem- 
ber 10, 1934. Mangal Singh and others 
have appealed. The order of the learned 
Judge is couched in highly involved lang- 
uage and itis not easy to understand what 
Le really means. Sofar as it is possible 
to follow it, it appears that what the 
learned Judge meant to say was that the 
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order of his predecessor, Mr. Muhammad 
Akbar, consigoing the application to the 
record room, was tantamount to dismissal 
of the application for execution, that on 
the dismissal of the application the attach- 
ment automatically ceased, and, therefore, 
the remark in the order, that the attach- 
ment shall remain in force, was ultra vires. 
In this view of the case the learned Judge 
thought that he cculd not proceed to lease 
the land, as it was not under attachment. 
He accordingly dismissed the application 
to have the land attached. 

If this is the correct meaning of the 
order, and both Counsel are agreed that 
this is so, there seems little doubt that 
his conclusion is incorrect. I agree with 
the appellant’s Counsel that on the facts 
as stated above, Mr. Muhammad Akbar 
should not have consigned the proceedings 
to the record room but should have got 
the application for substitution amended 
by adding the names of the minor grandsons 
of Makhan Singh. To this extent, there- 
fore, the order was erroneous. But the 
order as actually passed was not tantamount 
to a dismissal of the application for execu- 
tion, nor could it have the effect of terminat- 
ing the prior attchment. Mr. Sethi for 
the respondents relies on O. XXI, r. 97, 
es Procedure Code, which lays down 
that : 

“Where any property has been attached in exe- 
cution of a decree but, by reason of the decree- 
holder’s default the Court is unable to proceed 
further with the application for execution, it shall 
either dismiss the application or for any suificient 
reason adjourn the proceedings to a future date. 


Upon the dismissal of such application the attach- 
ment shall cease.” 


` 1 donot see how this rule applies to the 
present case. 4s already stated, Mr. 
Muhammad Akbar did not dismiss the 
application for execution. He merely con- 
signed it tothe record room for the present 
(filhal) which meant that the case was 
adjourned sine die. A case, very similar 
to the one before us, will be found in 
Mahomed Mubarak Hussain v. Bimal 
Prasad (1). There, by reason of the default 
of the decree-holder, the executing Court, 
finding that it was unable to proceed with 
the execution of the decree, passed the fol- 


lowing order: 
“The execution cass should for the time being 
(filhal) be dismissed and that the attachment shall 


remain in force.’ 
whether under 


The question arose 
O. XXI, r. 57, the effect of this order wus 


(1) 44 A 274; 65 Ind, Cas, 91; A I R1922 All, 62; 
eA LIU - 


BHòua dapak v. pMpBRoR (CAL.) 
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to terminate the attachment which had 
been cffected before it was passed. The 
learned Judges answered the question in 
the negative, holding that the order was 
in substance and effect “an order that the 
execution proceedings dostand adjourned 


‘sine diee This ruling was affirmed in 


Bijai Saran Sahai v. Deo Kishen Prasad 
(2). In the case before me Mr. Muham- 
mad Akbar had expressly made it clear 
that the “attachment shall remain in force.” 
I hold that it was not necessary for the 
appellant to take fresh proceeding for the 
attachment of the land, and the order of 
the learned Subordinate Judge dated 
November 10, 1934, dismissing the applica- 
tion for execution, was erroneous and cannot 
be maintained. 

I accept the appeal, set aside the order 
of the Court below and remand the case, 
with the direction that the execution ap- 
plication be restored-at its original number, 
and proceeded with in accordance with law. 
The respondents shall pay the appellants’ 
costs of this appeal. 

Appeal allowed. 


N. 
(2) 48 A 698; 97 Ind. Cas, 102; Al R 1926 All. 734; 
24 ALJ 901. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 576 of 1936 
September 4, 1936 
HENDERSON AND R. ©. Mittse, JJ. 
BHOLA SARDAR AND ofHERS—APPELLANTS 
Versus 
EMPEROR—Obpposits Party 


Criminal trial—Joint trial—Commission of rape 
by different persons on different occasions—dJoint 
trial — Legality. 

B, 8, A and OQ forcibly broke into the house of 
the complainant and carried the wife of the com- 
plainant off. They then and there raped her in a 
field. She was subsequently taken to the house of K 
and raped there by him. Finally she was taken to 
a hut in a field where she was raped by K and 
other people and eventually she was made over to 
M who took her to his house and there raped her. 
All of them wee tried jointly : 

Held, that the joint trial was illegal as sub- 
sequent acts committed by K and M were not com- 
mitted in the course of the same transaction : 

Held, further, that even supposing the joint trial 
to be legal it was in no sense compulsory, and the 
Judge would have been well advised tu try sepa- 
rately inasmuch as M and K were liable to 
be prejudiced by the admission of evidence which 
wus quite irrelevant so far asthe charges against 
them were concerned. 


Mr. Shyama Prosanna Deb, for the Ap- 
pellants. l 

Mr. Debendra Narayan Bhattacharjee, 
for the Crown. l 
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Judgment.—The six appellants have 
been convicted of varluus otences in con- 
necon Wiiu un incident wulen 18 said to 
have taken place wiih regard to the wile 
of proseculion witness Nu. 1. Very briefly 
the prosecution case Was as follows: Tie 
appellants Bhola Bardar, Sahizuddin, Amar 
Dokandar and Olzuddin fercibly broke 
into the house of the complainant and car- 
ried her off. ‘hey then and there raped 
her inaheld. the was subsequently taken 
to the house of the appetlant iCasamuddin 
and raped there by him. Finally she was 
taken toa hut ina held where she was 
raped by Kasimuddin and other peuple and 
eventually she was made over to the appel- 
lant Akbar Sarkar who took ner to nis house 
aud there raped her. 

We admitied this appeal on the grounds 
of misjoinder, Now it would be quite 
impossible tu try all these charges tugether 
unless it could be said tuat all these 
offences were comunibted in the course of 
the same transaction. lu might be said wiih 
Sume show of reason that the act of ine 
first four appellants in abducting her and 
raping her inen and there was one trais- 
action, But ln our opinion itis opposed 
to ali Common sense tO say ihat subsequent 
acts Commitied by /wasamuddin and Akbar 
Sarkar were cominitted in the cuurse cf the 
Same transaction. On behalf of the Crown 
Mr. Bhattacharjee atlempted to support 
this joint trial on the ground ihat tue pro- 
BecuLlon case really was tual the hrst tour 
appellants were sent by Akbar Sarkar to 
carry oft the girl. ‘The only evidence in 
support of this ıs a statement made by tne 
girl herself to the effect that Akbar Sarkar 
told per this. Even it this be true, 1 am 
unable to see how subsequent rape by 
Akbar Sarkar would amount tothe same 
transaction and in no case could it be said 
that the alleged rape by Kasamuddin . was 
in any way connected with it. In our 
Opinion this joint trial was quite lilegal. 

Nor does tue matter stop there. When 
the case came on for inal before the 
learned Assistant Sessious Judge the ap- 
pellants Kasamuddin and Akbar took this 
objection and asked for separate trials. 
Even supposing a joint trial were legal, it 
18 in no sense compulsory, and the learned 
Judge would haye been well advised to 
accept this objection, musmuch as these 
two appellants wele liable to be prejudiced 
by the admission of evidence which is quite 
irrelevant so far as the charges against 
them are concerned. We, therefore, allow 
this appeal and set aside the conviction 


169— 33 & 34 


NAJAB GUL MOHAMMUD v. EMPiizork (PESH.) 


957 


and sentences passed on the appellants. It 
will be upen to the Crown to take such 
steps as they consider necessary for separate 
trials as indicated by us in our judgment, 
that ig to say, the first four appellants may 
be tried together and the other two appel- 
anis must be tried separately. The appel- 
lants will be treated as under-trial prisoners 
pending further orders passed by the learn- 
ed Judge. 
D. Appeal allowed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal Case No. 87 of 1937 
March 138, 1937 
MIDDLETON, J. O. AND 
ALMOND, A. J. O. 
NaJAB GUL MOHAMMUD— 
ACOUSED 
VETSUS 
EMP EROR— RESPONDENT 
Criminal trial—Evidence—Inadmissibie evidence 
included in evidence in Sessions Court—Prosecution 
witnesses directed to be prosecuted--Fact not noted 
by Magistrate—All records not consulted—Held, there 
was no fair trial. | 
In a trial for murder, the recorded evidence in 
the Sessions Court included some evidence which 
should not have been admitted to record as being 
inadmissible under s. 122, Evidence Act, and some 
evidence was also totally inconsistent with other 
evidence. The statements of the prosecution wit- 
nesses before trial were in consistent and the Uom- 
mitting Magistrate had directed two of them to be 
prosecuted for perjury and they were examined at 
the trial on a date when presumably they might 
have been standing their trial for perjury. This 
fact was not noted by the trial Judge. further, 
Counsel forthe accused and the Qourt did not 
consult ail .ecords available ; 
Heid, that there was no fair trial for the accused 
and that he should under s. 376, Oriminal Proce- 
dure Code, be directed to be re-tried. 


Cr. ©. from an order of the Additional 
Judge, Peshawar, dated February 10, 
1937. 

Sardar Beant Singh, for the Appellant. 

Sardar Raja Singh, for the Crown. 

Middleton, J. U-—Najab of Garhi 
Sharif Khan in Peshawar District has 
been convicted for the murder of Abbas 
of that village by stabbing him on August 
8, 1935, and nas been sentenced to death. 
He appeals from jail and has been re- 
presented in this Court by Counsel 
engaged at Crown expensa. The evidence 
upon the record of tne Sessions Court, as 
it stands, appears tu be straightforward 
and supports a prima facie Case agains 
the appellant. lt may be noted that i. 
includes evidence by the appellant's wif, 
as to a statement made by him, whic 
should not have been admitted to recorg 
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as being inadmissible unders. 122, Evi- 
dence Act, and it may also be noted tnat 
part of the evidence regarding the deposit 
of a blood-stained shirt by the appellant 
in his house is totally inconsistent ‘with 
evidence that he was chased from the 
Spot, where he had stabbed Abbas, and 
never thereafter returned to his village, a 
point which was overlooked bythe trial 
Judge. 

Counsel for the appellant, however, has 
asked us to inspect statements made by 
the prosecution witnesses at various times 
before the trial commenced: these are 
Statements recorded by the Police at the 
investigation ; recorded during the investi- 
gation under s. 164, Criminal Procedure 
Code, recorded in the absence of the accus- 
ed under s. 512, Criminal Procedure Code, 
and recorded by the Committing Mugistrate. 
None of these statements appears to have 
been referred to at the trial and none of 
them have been brought upon the record, 
but we have consulted them in the interest 
of the appellant. Not only do we find that 
in many material and vital particulars the 
Statements made by the witnesses at Various 
times have been inconsistent but we also 
find that. the Committing Magistrate by 
order dated November 8, 1930 had directed 
the prosecution of two of the principal 
witnesses for perjury in connection with 
the case and that these: witnesses 
were examined at the trial on February 
10, 1937, when presumably they may 
have been standing their trial for perjury. 
This fact was not noted by the trial 
Judge though his attention had been drawn 
to it by the report of the Additional Public 
Prosecutor prior to the commencement of 
the trial. 

‘We are not prepared to examine in detail 
tlie discrepancies between the evidence re- 
corded at the trial and previous statements 
of the witnesses which were not brought 
upcn ths record: nor at his stage to 
attempt to arrive at any fiuding based 
upon them. In the first place the. eariier 
siatements of the witnesses were not 
brought upon the record and are not legally 
before us as part thereof; in the second 
place the witnesses nave been given no 
opportunity of explaining the ditlerences 
between their various statements. We 
are, however, convinced that owing both 
to.the failure of the defence Counsel 
ab the’ trial and of the Additional Sessions 
Judge, who presided thereat, to consult 
records some of which were available to 
the former and all of which were avail- 
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able to the latter, there has been no fad! 
trial of the appellant. We set aside the 
conviction and sentence and we direct 
under s. 376, Criminal Procedure Code, that 
Najab, appellant, be re-tried in the Sessions 
Court und that the tial be conducted before 
a Judge and assessors different from those 
who constinted the Court at the trial. 
The appellant, if not undergoing sentence 
in another case, shall be retained in cus- 
tody as an under-trial prisoner. The sen- 
tence of death, which is before us under 
s. 374, Criminal Procedure Code, is not 
confirmed. 


N. Case remanded. 


A Aa — ana 


RANGOON HIGH COURT 
Second Civil Appeal No. 215 of 1936 
January 14, 1937 
MosBLy, J. 
KAKAYAN—APPELLANT 
LETSUS 
LEE LIKE — RESPONDENT 

Civil Procedure Code (Act V of 1908), O. KAT, rr. 58, 
63, O. II, r. 2—Sale in Court auction—Suit for bare 
declaration without consequential relief -Matntain- 
ability—Subsequent suit for recovery of value of 
property— Whether barred, 

Where there has been a claim under O, XXI, 
r. 58, Civil Procedure Code, a suit for a bare declara- 
tion will always lie under O. XXI, r. 63, and even 
where the goods have been sold before the suit is filed, 
the plaintiff is not bound in either law or practice to 
claim any consequential relief, for once he has obtain- 
ed his declaration, heis not barred by the provi- 
sions of O. LI, r. 2, from filing a subsequent suit 
for recovery of thé value of the cattle or the - 
auction price or whatever it may be he sues for. 
U Po Thein v. O0. A. 0. K. R.M. Pirm (1), Ambu v. 
Ketlilamma (2), Kristnam Sooraya v. Pathma Bee 
(3), and Venkatasubba Rao v. Vigneswaradu (4), 
relied on. 


S. O. A. against the decree of the District 
Court, Thaton, dated May 30, 1936. 

Mr. U Tun Aung, for the appellant. 

Mr. Loo Nee, for the Respondent. 

Judgment.—This appeal must be dis- 
missed. The two lower Courts haye come 
toa concurrent finding in the suit for a 
declaration under O. XXL, r. 63, Civil Pro- 
cedure Code, that the cattle in question 
belonged to the plaintiff and were not liable 
to be attached. ‘The ground of appeal in 
this second appeal is ihat a suit for a bare 
declaration without consequential relief did 
not lie as the catile had been sold at Court 
auction before the tiling of the suit. It 
wus pointed out in U Po Thein v. O. A.Q. 
K. R. M. Firm (l), that where there has 
been a claim under O. XXI, r. 08, a suit 


3 (1) 5 R €99; 106 Ind. Cas. 368; A IR 1928 Rang. 
4, .. A í 
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Wor a bare declaration “will always lie 
—winder O. XXI, r. 63, and even where tke 
Eo have been sold before the suit is 
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plaintiff alleged thatthe price of Rs. 2,000 
mentioned in the sale-deed was not fixed or 
paid in good faith. Both the Courts below 


iled, the plaintiff is not bound in either law 
«or practice to claim any consequential relief, 
for once he has obtained his declara'ion 
he is not barred by the -provisions of 
O. IL, r. 2 from filing a subsequent suit for 
recovery of the value of the cattle or the 
auction price or whatever it may be he 
sues for. This is clear from Ambu vV. 
Kethlamma (2), Kristnam Sooraya vV. 
Pathma Bee (3) and Venkatasubba Rao 
v. Vigneswaradu (4), a ruling exactly on 
all fours with the present case. This 
appeal will be dismissed with costs. 


Appeal dismissed. 
0) 14M 23; 1 M LJ 28. 
(3) 29 M 151. 
(4) 56 M L J 59; 110 Ind. Cas. 554: AI R 1928 
Mad, 840; (1928) M WN 336; 28 L W 82: 





LAHORE HIGH COURT i> | 
Second Civil Appeal No. 186 of 1936. - 
October 7, 1936 - 

JAL Land. °° ee 

SHAUKAT he ae ee an ene 

5 VETSUS h | 
MAJID ALI AND anion GA ak 
— RESPONDENTS . bak 

Punjab Preemption Act (I of 1913), 3. 16 (4) 

w= “Street, meaning of —Whether means “public 
street’ “Kucha khas" , meaning of—Hvidence Act 
(I of 1872), s.11—Recttals made by owners -of pro- 
perty describing their property—Relevancy of. 

The expression “stieet’ asused in s 16 (4), 
Punjab Pre-emption Act, means a public streèt. 
Kuchakhas implies a private street and the sec- 
tion applies to cases where two houses abut on.a 
lane which is private street owned by the owners 
‘ofthe houses in lane and opens into a public 
street, 

Where the recitals in deeds in respect of pro- 
‘perties by owners thereof, state that the lene on 
which their houses abut is a private street, the 
recitals are relevant under s. 11, Evidence Act. 
© §.0.A. from the decree of ‘the District 
Judge, Ambala, dated November 15, 1935. 

Mr. Barkat Ali, for the Appellant. 

Mr. Indar Dev for Mr. Achhru Ram, for 
the Respondents. 

, Judgment.— This second appeal arises 
out of a suit for pre-emption of the sale for 


Rs. 2,000 of a house situated in Mohalla. 


-.Sadhaura. It was alleged by the plaintiff 


pre-emptor that Le was entitled to pre empt - 


under s. 16 fourthly, cf the Punjab Pre- 
emption Act. of 1913 which provides’ that 


where the sale is of property having a com- . 
- mon entrance from the street witn other - 


_ properties the right of pre-emption shall 


vest in the owners of such properties. The 


. abutting It. 


_contenilon. 


are agreed that the price was not fixed or 
paid in good faith. Ther-fore if the plaint- 
iff, were entitled to a right of pre-emption 
under s. 16 fourthly, he would be entitled to 
pre-empt the sale on payment of Rs. 1,600, 
the market value of the house. It has also 
been found that custom of pre emption 
prevails in that Mohalla. The only ground 
on which the suit his been dismissed by 
the learned District Judgeis that the street 
in ‘which the house of the plaintiff and the 
house sold have been built is a public 
street and, therefore, there is no common 
entrance to the two houses from a street 
which, according to the District Judge, 
must be a public street. In support of his 
conclusion. the learned District Judge has 
relied upon Naba v. Piara Mal (1). Some 
observations made in that judgment sup- 
port the conclusion of the learned Judge, 
.but the question in this case is whether 
the street.on. which both the houses abut 
isa public street ora private street. 

. There is no contention before me that the 
expression ‘streel as used in s. 16 does 
‘not. mean a public street. The question, 
therefore, appears to be one of fact whether 
the street on which the two houses abut is 
a public street or whether it is private 
street in the sense that the land under.the 
-street is owned by the owners of the houses 
. The learned District Judge 
hasheld that the street has not been prov- 
ed to be a privately owned street, Ordi- 


_narily this would be a finding of fact, but 


itis contended on behalf of the appellant 
that it, js viliated by the fact that the learn- 
ed District Judge Las ignored important 
evidence. Three Municipal Commissioners 
were cited as witnesses by the plaintiff- 
appellant and they deposed that the Muni- 
cipal Committee did not claim the street as 
a public stréet vesting in it. This evi- 
dence has been rejected by the learned 
Judge on the ground that the records of 
ihe Committee have not been produced. 
This remark of the learned Judge is wrong, 
as it appears that two Municipal officials 
gave evidence in support of the plaintiff's 
Tke Secretary of the Municipal 
Committee. appeared with the records of 
ihe Municipal Committee in which the 


‘street in question was not menticned among 


these streets which vested in the Munic 

pal Committee. The Overseer of the Munj- 

cipal- Committee also appeared as a witness 
(1) 44 PR 1912; 13 Ind, Cas, 427; 95 P LR 1912, 
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and slated that the Municipal Committee 
never repaired or did anything in connec- 
tion with ihe street in question. 

‘Lue most important consideration in 
favour of the appellant is tne fact that in 
the sale-deed which relates tothe sale in 
question the street in disputeis described 
as kucha khas and it hus been held by 
LeRoussigaol, J. in Civel Appeal No 2169 of 
191, that kucha khas implies a private street 
and nota public sireet. There is no evi- 
dence in this case that the public ever ex- 
ercised any 1ight over this street. Indeed 
in a number of sale-deeds relating to houses 
in this street, it is described as the pro- 
perty of the owners of the houses which are 
builton the street. These deeds have not 
been relied on by tne l6arned District 
Judge on the ground that the defendant is 
not bound by the recitals in them. In my 
opinion the recitals could not be disre- 
garded. In view of what l have stated 
above, the street in question must be 
deemed to be private street and not a 
public street and, therefore, the plaintiff 
would be entitled to pre-empt the sale under 
S. 16 fourthly of the Punjab Pre-emption 
Act. 

I accept this appeal, set aside the decree 
of the learned District Judge and grant the 
plaintiit a decree with costs throughout for 
pre-emption ob payment of Rs. 1,600. 
‘his amount snall be paid in Court by the 
plaintiff within 30 days from to-day after 
deducting the costs awarded to tne plaint- 
iff. Jf wne plaintiff fails to deposit the 
amount Within the specified time, the suit 
shall be deemed to have been dismissed 
wilh ccsts throughout, 


D. Appeal allowed. 





NAGPUR HIGH COURT 
Civil Kevision Application No. 394 of 1935 
October 5, 1936 
POLLOOK, J. 
BHAIRANLAL—AppLicant 
versus 
 AMBIKAPRASAD AND OTHERS 


~~KESPONDENTS 

Civil Procedure Code (Act Y of 1908), O. XLIV, 
rr. l,2— Appeal in forma pauperis—Findings as to 
pauperism— Whether can be challenged by respond- 
‘ent during hearing of appeal. 

It is open to the respondent to argue that the 
appellant is not a pauper and that the decree is 
not contrary to law, etc., even though there has been 
a preluminary finving to that effect, and the reason 
for this sbould be based on the principle 
--that an order jassed behind the back of a party 

should not operate to the prejudice of that party. 


ie ead. Ae 2 gk Be Ais 
BHAIRANLAL v. AMBiKA Prasan (NAG.) 
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Somasundaram Chettiar v. Arunachalam Chetsiar 
(5), referred to. Raghunath Prasad v. Rampiure 
Kuér (1), held overruled by Tilak Mahton v. Akhil 


Kashort (2), Benarst Das v. Munshi Ram (3;, and 
Tilak Mohon v. Akhil Kishori (2), 1elied on 


U. Kev. App. of the order cof the Court of 
the District Judge, Hoshangahad, dated 
June Zo, 1935, in O. A. No. 101 of 1933. 

Mr. B. T. Amlekar, for the Applicant. 

Mr. T. D. Zal, for the Opposite Party. 

Order.—Lhe applicant applied in the 
Court of the District Judge, Hushangabad, 
for permission to appeal in furma pauperis. 
He nad been the plaintiff in the Court of 
first instance and had not sued as a 
pauper. The District Judge sent the case 
to the lower Court for enquiry into the 
pauperism of tne applicant, aud a report 
came back that the applicant was a 
pauper. The District Judge passed no 
specific order on this point but stated that 
he would hear the applicant’s Counsel on 
the question whether the decree was con- 
trary to law or was otherwise erroneous 
or unjust. After hearing the applicants 
Counsel, he passed the following order: _ 

“I find that the decree is erroneous and admit 


the pauper appeal. Notice to issue to respond- 
ent.” 


When the respondent appeared in the 
Court of the District Judge, he took tuo 
preliminary objections, first, that the decree 
was not contrary to law or some usage 
having the force of law or otherwise 
erroneous or unjust, and secondly that the 
appellant was not a pauper. The learned 
District Judge held that these questions 
had been decided and could not be 
re-opened. Hence this application for revi- 
sion. 

The learned District Judge gave no 
reason for holding that the question of 
the appellant's pauperism could not be 
re-upened; but as regards the other objec- 
tion, he relied on certain remarks contained 
in Mulla’s Civil Procedure Code, at 
page 1031 of the 9th Edition. Those re- 
marks were based on the decision in 
Raghunath Prasad v. Rampiari Kuer (1), 
which has since been overruled by Tilak 
Mahton v. Akhil Kishori (2). In Benarsi 
Dus v. Munshi Ram (3), it was held, follow- 
ing previous decisions cf that Court, that 
any order passed behind the back of a 
party Cunnot operate to the prejudice of 
of ihat pany, and that, therefore, apart 
from the question of pauperism, the. order 

(1) 6 Pat. 607; 109 Ind. Cas. 645; A IR 1926 Pat 
118 


2°10 Pat. (03; 132 Ind. Cas. 364; A IR 1931 Pat, 
183. PLT 156; Ind. Rul. (1931) Pat. 284; (F B). 

(3) 152 Ind. Cas. 171; 15 Lah. 132; A IR 1934 Lah, 
72;7 R L 259; 36 P LR 447, 
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passed in the absence of the respondents 
could not preclude them from arguing that 
the decree was not contrary to law or to 
some usage having the force of law or 
was not- otherwise erroneous or unjust. 
Though this was followed by a Full Bench 
of the Patna High Court in Tilak Mahton 
ve Akhil Kishore (2), the judgment was 
based mainly onthe ground that certain 
other rules in O. XXXTIT of the Civil Pro- 
cedure Code apply to pauper appeals. In 
Powdhari v. Ram Sanwari (4), it was held 
that when notice has been ordered to be 
issued to the opposite party. the latter is 
expected to appear and show canse against 
the whole application, which would include 
the question not only whether the applicant 
isa pauper, but also whether the judgment 
and decree are also contrary to law or 
some usage having the force of law or 
are otherwise erroneous or unjust. 

The learned Counsel for the non-applic- 
ants bas relied on the decision in Soma- 
sundaram Chettiar v. Arunachalam Chettiar 
(5). The point for decision in that case 
was mainly whether the respondent was 
entitled to be heard on the preliminary 
question whether the decree was contrary 
to law, etc. Ramesam, J. however, re- 
marked in that case at page 987*: 

“Tt is true that an order passed without notice 
to the respondent ought not to be binding upon 
him; but nobody says that leave once having been 
given the order granting leave is conclusive that 
the judgment appealed against is erroneous or 
contrary to law; and at the actual hearing of the 
appeal the respondent would have an opportunity 
of showing that the decree appealed against is 


in accordance with liw and is not erroneous or 
unjust.” 

Similarly. Madhavan Nair. J. remarked, 
at page 993*, of a previous decision of the 
Madras High Court : . 

“This decision shows by implication that the 
respondent has not under O. XLIV, r.1, a right to 
be heard, for, if he has such a right, the Court 
would be in a position to arrive at a definite and 
final conclusion on the question whether the decree 
complained against is contrary to law or to some 
usage having the force of law or is otherwise erroneous 
or unjust, which, according to this decision, is not 
contemplated by the rule.” 

There, therefore, seems to be a general 
consensus of opinion thatit is open tothe 
respondent to argue that the appellant is 
nota pauper and that the decree is not 
contrary to law, etc; even thongh there has 

(4) 57 A 440: 153 Ind. Rul. 195; (1934) A L J 961; 
AIR1934 All. 1004; 1934 A L R 1127; 7 RA 462. 

(5) 55 M 982; 139 Ind. Cas. 652: A I R 1932 Mad. 
523; (1932) M W N 537; 36 T.W 33: Ind. Rul. (1932) 
Mad. 755; 63 M L J 28; Ind. Rul. (1932) Mad. 
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* Pages of 55 M, —[Ed.] 


MUTAUSWAMI MANIAGARAN V. ANNAMALAI OHETTIAR (MADR.) 


251 


been a preliminary finding to that efect, 
and the reason for this should, in my 
opinion, be based on the principle given 
by the Lahore High Court, namely that 
an order passed behind the back of a 
party should not operate to the prejudice 
of that party. a 

The application for revision is, therefore, 
allowed, and the case is remanded to the 
Appellate Court, for decision of the points 


raised before it. Cost will abide the 
event. 

Counsel's fee in this Court Rs. 20. 

D. Application allowed. 
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It is contrary to‘all established principles that in 
an action ona bill of exchange or promissory note 
against a person whose name properly appears as 
a party to the instrument, it 1s open either by way 
of claim or defence to show that the signatory was 
in reality acting for an undisclosed principal. 
None but the executants must be made liable. But 
it is open to the plaintiffs, to frame their case in 
an alternative form andto sue bothon the hundis 
and alternatively upon the consideration. Sadasuk 
Janki Das v. Sir Kishen Pershad(1)and Krishna 
Ayyar v. Krishnaswami Ayyar (2), relied on. Íp. 
263, col. 2.] re 

In a case where the obligation is external to the 
obligation arising on the making of the promissory 
note and the minor is not a party to the pro-note, 
the bar of ss. 91 and 92, Evidence Act, will not 
apply and a suit against the minor is maintainable. 
Krishna Ayyar v, Krishnaswami Ayyar (2), Hari 
Mohan Ghose v. Surendra Nath (4) and Chokalinga 
Chettiar v. Palaniappa Chettior (5), referred to. 

Tt is settled law that a guardian has no power 


m 
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to make contracts inthe name of his ward so as to 
impose a personal lability upon him and -that a 
minor cannot be bound by contracts entered into by 
the guardian which do not purport to charge’ his 
estate. Waghela Rajsanji v. Shekh Masludin (6) 
and Maharana Shri Ranmal Singh v. Vadilal 
Vaghat Chand (7), referred to [p. 264, col. 1.) 

The two essential requisites for fastening the 
liability on the estate on a contract entered 
into by the guardian apart from any question of 
necessaries are that the liability must be one 
imposed by the personal law and that the contract 
should purport to be on behalf of the minor. 
Therefore, the test isnot a mere question of benefit 
nor the mere fact that the debt was incurred for 
necessary purposes. Zemindar ..of Polavaram v. 
Maharaja of Pithapuram (9), referred to. [ibid.] 

Although a guardian may under certain cireum- 
stances sell or charge his ward’s property, he can- 
not bind his ward personally by a simple contract 
debt, by a covenant or by any promise to pay 
money or damages, unless such promise is made 
merely to pay or to keep alive a debt for which 
the ward's property was liable. 

The expression “personal law’ inthe answer to 
the reference to the Full Bench in -Ramajogayya v. 
Jagannadhan (8), should be understood as feter- 
ring to Hindu Law [p. 264, col. 2.) 

|Oase-law referred to.) o 

If the contract is entered into by the guardian 
in his own name and docs not purport to ‘be on 
behalf of the minor, no decree can be passed against 
the estate of the minor on such a contract. 
Indur Chunder Singh v. Radha Kishore Ghose . (11), 
relied on. 

Where theonly evidence of the debt isthe pro- 
missory note and it connotes prima facie an obliga- 
tion incurred by the guardian it caunot at the 
same time be inferred that the obligation was also 
on behalf of the minor. Therefore, though the 
money borrowed for cultivation expenses and Court 
expenses may be for a necessary purpose, still the 
estate of the minor cannot ‘be rendered liable. 
The cultivation andthe litigation expenses may be 
deemed to be necessaries. But when the supplies 
were not necessaries, bat the moneys were advance 
for the purchase of necessaries, it must be shown 
that the money was actually expended on necessaries. 
|p. 267, col. 1.) 

Where as between the minor and the guardian, 
the guardian wants to be reimbursed and entitled 
to indemnity from minor's estate, the creditor of 
the guardian can be subrogated to his rights and 
can have direct recourse against the estate of the 
minor. But before such a decree can be given, facts 
must be established and foundation must be luid 
for such a decree. Thus it must be shown in each 
case that the guardian has a right of indemnity. 
Till that is: done, no decree can_be given against 
the estate. Theie seems to be no machinery for 
ascertaining that indemnity in an ordinary suit 
brought bya creditor to enforce a debt. All that 
the creditor will be entitled to will be a declara- 
tion that he should be subrogated tothe guardian's 
right of indemnity leaving the creditor to work out 
his rights against the estate of the minor in an 
appropriate action. [p. 268, col. 1.) 


Messrs. B. Sitarama Rao and G. Thia- 
garajan, for the Appellant. 

Mr. A. C. Sampath Ayyengar, for the Res- 
pondent, - < 


l Judgment.—The suit is. upon a .promis- 
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sory note executed hy defendants Nos. 1 
and 2 in favour ofthe plaintiff fer Rs. 2,000: 
on August 1, 1929: Defendant No. 3 is the 
son -of defendant No. 1. The father of 
defendant No. 3 died on May 8, 1923, leav- 
ing behind him a widow who is defendant 
No. 1 'and a minor son defendant No. 3 
herein and two unmarried daughters. The 
properties left by the father were managed 
by defendant No.1 as defendant No. 3's 
guardian. In 1926 she purported to execute 
a power-of-attorney in favour of defendant 
No. 2 authorising him to manage the estate 
on her behalf. On September 27, 1927, 
both defendants Nos. 1 and 2 borrowed a 
sum of Rs. 1,000 from the plaintiff on a 
promissory note Hx. A-1 bearing the said 
date. The said promissory note runs. as 
follows: z 

“ Promissory note executed on September 27, 
1927, in favour of P. A. R. M. Annamalai Chettiar 
Avergal by us both jointly, viz, (C) Kamakshi 
Ammal, wife of Nithyananda Muthuswami Mani- 
yagarar, residing at Puthayakudi, Ayakudi Zamin, 
Palni Taluk and (2) her authorized Agent, Vadivelu 
Maniyagarar, son of Viswanatha Maniagarar, re- 
siding at the said place. 
` We have on this date received in cash Rs. 1,000 
from your partner Periakaruppan Chettiar Avergal, 
for our family expense and for pannai, etc., ex- 
pense. We shall on demand bring and pay you or 
order in cash the same together with interest thereon 


at 2 per cent. per mensem from this date and get 
back this.” 


Two other promissory notes were executed: 
one on November 28, 1927, for Rs. 200 and 
another on January &, 192, for Rs. 100. In 
renewal of these three promissory notes on 
August 1, 1929, defendants Nos. 1 and 2 
executed the suit promissory note Ex. A for 
Rs. 2,000. The said promissory note 1s in 
these terms: 

“Promissory note executed in favour of P.A. R. 
M. Annamalai Chettiar Avergal, son of Valayapatti 
Nagappa Chettiar, by us both jointly, viz., (1) 
Kamakshi Ammal, wife of Nithyananda Muthu- 
swami Maniyagarar, residing at Puthayakudi, 
Ayakudi Zamin, Palni Taluk, and (2) her authoriz- 
ed agent, Vadivelu Maniyagarar, son of Viswanatha 
Maniyagarar, the said place: 

The sum due to yon by us ason this date inclu- 
sive of the principal and interest in respect of our 
looking into the account with your partner Peria- 
karuppan Chettiar Avergal, as regards the three 
pro-notes executed by us in your favour for 
Rs. 1,000 on the llth Purattasi of Prabhava (Sep-. 
tember 27,1927), and for Rs, 2C0 on the 13th Kar- 
thikai and for Rs. 100 on the 24th Margali is 
Rs. 2,000. We shall on demand bring and pay you 
or Order. in cash the same together with interest 
thereon at 2 per cent. per mensem from this date and 
get back this,” h 

(Sd. on four one-anna stamps) Kamakshi Ammal, 
V, Vadivelu Maniya- 
garar. 


The defence on behalf of defendant No. 3 
is that on the promissory notes he cannot 
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be rendered liable and further that there 
was no necessity to incur the said debt. 
The District Munsif who tried the case was 
of opinion thatin so far as Ex. A-l was 
concerned, there was necessity and, there- 
fore, he would support the plaintiff's claim 
to the extent of the amount advanced under 
Ex. A, and gave a decree for Rs. 1,000 with 
interest thereon against the defendants. 
The Jearned Subordinate Judge confirmed 
his decision to the extent of the amount 
covered by Ex. A-1. On the evidence he 
came to the conclusion that on the date of 
the promissory note Ex. A-I the resources 
of the family were considerably crippled 
with the result that for purposes of cultiva- 
tion, etc., money had to be borrowed, that 
the income from the properties of the minor 
were hardly sufficient even for paying 
interest on the debts, that the lands were 
not leased out but were kept under pannat 
cultivation of the family which required 
naturally a large establishment, that these 
circumstances being known to the plaintiff 
there was no necessity to make an elaborate 
enquiry as tothe purpose of the loan, that 
these facis clearly showed to the mind of the 
plaintiff that, for urgent family and litiga- 
tion expenses, the money was required and, 
therefore, the circumstances in which the 
loan was taken showed clearly that there 
was a necessity for the loan. namely : 

“for the purpose of carryingon the ordinary voca- 
tion of agriculturists by which crops had to be raised 
for the purpose of maintaining the family and also 
for the expenses of the litigation which was actual- 
ly pending.” 

In second appeal before me it is contend- 
ed by Mr. Sitarama Rao on behalf of the 
minor defendant No. 3 that the decree of the 
Subordinate Judge is wrong for more than 
one reason. His main contentions are: (1) 
On the promissory note the minor cannot 
be rendered liable and this action is not 
maintainable; (2) even if the claim is based 
upon the consideration and not on the note, 
there is no borrowing on behalf of the minor 
and, therefore, his estate could not be 
rendered liable. From the form of the note 
itis clear that none but the executants 
were intended to be made liable. In 
‘Sadasuk Janki Das v. Sir Kishen Pershad 
(1) their Lordships of the Privy Oouncil 
have definitely laid down that the promis- 
sory notes must be so drawn that in form 
they bind the person intended to be made 


liable and that itis of the utmost impor- 
(1) 46 C 663; 50Ind. Cas. 216; AI R1918P CO 
146; 290 L J 340;17 AL J 405; 25 M L T 258; 36 
M L J 429: 21 Bom. LR 605:1 U PLR OC) 37; 
(1919) M WN 310: 230 WN 937; 10 L W 143; 12 
Bur L T 160; 46 I A 33¢P O}. 
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tance that the name of the person ór firm to 
he charged upon a negotiable instrument’ 
should be clearly stated on the face or on the 
back of the document and it . 

‘ig contrary to all established principles that in 
an action ona bill of exchange or promissory note 
against a person whose name properly appears as a 
party to the instrument, itis opsn either by way 
of claim or defenca to show that the siguatory was 
in reality acting for an undisclosel principal.” 

This statement of the law gives effect to 
the view taken by Davis, J. in Krishna 
Ayyar v. Krishnaswami Ayyar (2) and 
overrules that of Subramania Aijver, Jd. 
in that case where the learned Judge ob- 
served: 

“No doubt according to the English Law none but 
those whose signatures appear ona bill of exchange 
or a negotiable promissory note can be sued there 
upon. No authority was cited to show that that rule 
has been adopted in this country.” 

Their Lordships of the Privy Councilin the 
said case also stated that: 

“Tt would have been open to the plaintiffs, had 
they thought fit, to have framed their case in an 
alternative form and to have sued both on the 
hundis and alternatively upon the consideration." 

Therefore, in this case having regard to 
the allegations in the plaint, especially 
para. 6 the plaint may be treated as having 
made a claim in the alternative upon the 
consideration. To this Mr. Sitarama Rao 
contends that under the recent ruling of the 
Full Bench in Ramaswami Pillai v. 
Muruqiah Padayachi (3) that where the loan 
and the note are simultaneous, action onthe 
consideration is not permissible and you 
cannot sue upon the consideration apart 
But there are two answers 
to this contention, viz., (1) there was aù 
antecedent liability covered by Er. A-1 and 
(2) further sofar asthe minor defendant 
No. 3 was concerned, the action cannot be 
viewed as one on the note. The obligation 
soto speak, as described by Shepherd, J. 
in Krishna Ayyar v. Krishnaswami Ayyar 
(2), “is external to the obligation arising on 
the making of the promissory note” and 
in such cases the bar of ss. 91 and 92, Evi- 
dence Act, will not apply, because the 
minor defendant No 3 was nota party to 
thenote: vide Hari Mohan Ghose v Surendra 
Nath (4) and Chockalinga Chettiar v. 
Palaniappa Chettiar (5). Iam, therefore, 
of opinion that the suit is maintainable. 


(2) 23 M 597. 

(3) (1935) M WN 855: 161 Ind. Gas 273;AI R 
1936 Mad. 179:43 LW 145;70MLJ 287; 59 M 
968: BRM 809 (F B). 

n 41 OL J 535; 88 Ind. Cas. 1025; A I R1925 Cal. 

5 


(5)67 ML J 595: 155 Ind. Oas. 184: AIR 1935 
Mad, 23; (1934) M W N 1261;53 M 961; 7 R M 
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The next argument of Mr. Sitarama Rao 
deserves more consideration. Itis settled 
law that a guardian has no power to make 
contracts in the name of his ward so as to 
Impose a personal liability upon him and 
that a minor cannot be bound by 
contracts entered into by the guardian 
which do not purport to charge his estate: 
vide Waghela Rajsanji v. Sheikh Masludin 
(6) at page 561* and Maharana Shri Ranmal 
Singh v. Vadilal Vakhat Chand (7). When 
it is said that a minor is not personally 
liable it means not only exemption from 
liability to arrest but also that a decree 
cannot be passed against his estate (vide 
the observations of Wallis, U. J.in Rama- 
jogayya v. Jagan Nadhan (8) page 19:2). 
But there are two exceptions engrafted on 
this rule (1) where the contract is for neces- 
saries supplied to or on behalf of the minor, (2) 
where the liability is cne to which the 
minor is subject under the personal law, 
in this case the Hindu Law. The latter 
exception is thus enunciated by the Full 
Bench of the Madras High Court in Rama- 
jogayya v. Jogan Nadhan (8), at p. 19°T: 

“No decree should be passed against a minor or 
his estate ona contract entered intoon his behalf 
by a guardian under which covenant no charge is 
created on the estate except in cases in which the 
minor's estate would have been liable for the obliga- 


tion incurred by the guardian under the personal 
law to which he is subject.” 


The reason for the rule is thus stated 
by Seshagiri Ayyar, J.: 

“ Where an infant's estate would be liable but 
for the interposition of the guardian, I fail to see 


why the latter undertaking that liability should not 
bind the estate.” 


Thus two essential requisites for fasten- 
ing the liability on the estate ona son- 
tract entered into by the guardian apart 
from any question of necessaries are (1) 
the liability must be one imposed by the 
personal law and (2) the contract should 
purport to be on behalf of the minor, 
Therefore, the test is nota mere question 
of benefit nor the mere fact that the debt 
was incurred for necessary purposes (vide 
also Zamindar of Polavaram v. Maharaja 
of Pithapurum (9), at p. 18341 the obser- 
vations made in some of the cases that 


(6) 11 B 551 at p. 581; 14 I A 69 (P O). 2 

(7) 20 B 61. 

(8) 42 M 185 at p. 192; 49 Ind. Cas. 872; AI R 
1919 Mad. 641; 25 M L T 23; 91 W 299: 36 ML 
J 29; (1919) M W N 148 (F B). 

(9) 54 M 163 at p. 183; 135 Ind. Oas. 17; A I B 
1931 Mad. 140; 60 M L J 56; 33 L W 95; Ind. Rul 
(1932) Mad. 49. l 
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where the debt is one incurred by th® 
guardian for necessary purposes his estate 
can be rendered liable, are too broadly 
made. In Maharana Shri Ranmal Singh 
v. VadilalVakhat Chand (7), where a suit 
was brought against a minor to recover the 
money advanced to his mother and guar- 
dian, it was proved that a greater por- 
tion of the moneys advanced was for legal 
and necessary purp%ses of the minor and 
the Subordinate Judge who dealt with the 
case gave a decree against the estate of 
the minor. Their Lordships of the High 
Court reversed the decision. Foulton, J. 
observed as follows ; i 

“The case in Hanuman Prasad v. Bobooi (10) 
was one in which the guardian had exercised her 
powers of mortgaging the estate, and the ruling 
that in respect of euch a transaction a bona fide 
creditor should not suffer when hehad acted with 
due caution cannot in our opinion be extended to a 


case in which it is sought to make the ward per- 
sonally liable for the debt.” 


That this isthe correct view in Hanuman 
Prasad v. Boboot (10), derives support 
from the observations of the Privy Oouncil 
in Indur Chunder Singh v. Radha Kishore 
Ghose (11) and Benares Bank, Ltd. v. 
Hari Narain (12), at p 571*, The result of 
the case-law ir, in my opinion, correctly 
summed up thus by Trevelyan in his book 
on minorsat p. 169: 

“ Although s. guardian may under certain circum- 
stances sell or charge his ward's property, he can- 
not bind his ward: personally by a simple contract 
debt, by a covenant or by any promise to pay 
money or damages, unless such promise is made 
merely to pay or to keep alive a debt for which the 
ward's property was liable.” mE 

Mr. Sampath Ayyangar contended that 
the expression “personal law” in the an- 
swer to the reference of the Full Bench 
in Ramajogayya v. Jagan Nadhan? (8) 
should not be understcod as referring to 
Hindu Law but must be understood in con- 
tradislinction to the statute law, and that 
the cases referred to by Seshagiri Ayyar, 
J. at p. 1957 support his contention. Ido 
not think his contention tenable. I am in- 
clined to agree with Gurgenven, J. that by 
“personal law” is meant only Hindu Law: 
vide Zamindar of Polavan v. Maharaja of 
Pithapuram (9), also Wallace, J. in Rama- 
krishna Reddiar v. Chidambara Swami- 

(10) 6 M I A 393; 18 W R 81; 2 Suther 29; 1 Sar. 552 


(PO). 

(11) 19 C §07:191 A 90; 6 Sar. 185 (PO). 

(12) 54 A 564; 137 Ind. Cas. 781; A IR 1932P0 
182: 36 C W N 826; 34 Bom. L R 1079; 55 OL J 
583: 9 O W N 599: (1982) A LJ714; 36 L W 56; 
63 M L J 99; (1932) M W N 78% 591A 300; 13 P 
L T 491; Ind. Rul. (1932) P O 220 (P 0). 


*Pagee of 42 M.—[#d.] 
{Page of 54 A.—[Ed.] . 
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gal (13), at pp. 324 and 325*. This is also 
clear from the following observations of 
Seshagiri Avyar, J., at pp. 194 and 194T: 

“ Almost all the High Courts have, since Waghela 
Rajsanji v. Shekh Mastudin (6), held that the liabi- 
lity of the minor under Hindu Law is “not affected 
by the fact thatthe guardian has incurred that ob- 
ligation.” - l 

After referring to-a number of cases in 
support of his view the learned Judge 
wound up by saying that “Serjeant, O. J., 
Telang, Mookerjee and Muthuswami Ayyar, 
JJ. are among the Judges who enunciated 
this view.” Besides, ihe examination of 
some of the cases referred to by him at 
p. 195+ tends to confirm the view that an 
exception was intended to be made only 
in the case of a liability imposed by Hindu 
Law: Nathuram v. Shoma Chhagan (14), 
one of the cases referred to by him, isa 
case decided by Serjeant, C. J. and Telang, 
J. In that case the debt was incurred fer 
the funeral ceremony of the father and 
Serjeant, ©. J. observes thus : 

“He was the nearest male relative and guardian 
according to Hindu Law, of the orphan minor, 
whose duty it was to provida for the fune2al cere- 
monies of his deceased father...... so an BO far, 
therefore, asthe loan was required for the proper 
discharge of that duty, it wasa charge on the estate 
of the deceased,” 

Maharana Shri Ranmal Singh v. Vadilal 
Vakhat Chand (7), has already been ref- 
erred to by me Subramania <Ayyar v. 
Arumuga Chetty (15), was a clear case of 
liabilily under Hindu Law. As pointed out 
by the learned Judges: 

“ At the time of the execution of the note the 
defendant's share of the ancestral estate was liable 
in respect of the original debt.” 

Referring tothe Privy Council cases in 
Waghela Rajsanji v. Sheikh Masludin (6) 
and Indur Chander Singh v. Radha Kishore 
Ghose (11), the Jearned Judges inake the 
following observations : 

“ In these cases the guardian purported to con- 
tract on behalfof award so as to Impose a perso- 
nal liability on the latter, there being no pre- 
existing liability onthe part of the ward at the 
time the guardian entered into the contract. In 
the present case the effect of the guardian's contract 
was to keep alive a liability to which, at the date 
of the contract, the minor's share of the ancestral 
estate was already subject.” 7 

Siva Narayan Ghosh yv. Kamakhya Gaose, 
23 Ind. Cas. 877 (163, was a case decided by 
Ashutosh Mookerjee and Beacheroft, JJ. 
In that case the mother of the minor son 

(18) 27 L W 322; 108 Ind. Cas. 282; A IR 1928 
Mad. 407; (1928) M W N 185; 54 M LJ 412. 

(14) 14 B 562. | 

(15) 26 M 330. 

(16) 23 Ind. Cas. 877; A I R 1914 Cal. 500. 
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executed a bond to pay the debt of his 
deceased father. Referring to Maharana 
Shri Ranmal Singh v. Vadilal Vakhat 
Chand (T; and Bhawal Sahu v. Baijnoth 
Pertab Narain (17), the learned Judges 
observe as follows : 

“But the cases mentioned are clearly distin- 
guishable, Here, asthe recitals in the bond amply 
indicate, the debt had been contracted during the 
life-time of the father of defendant No 1. He was 
under & pious obligation to pay the debt and it 
could have been recovered by the creditor out of 
the assets in his hands, Underthe bond the mother 
entered into an arrangement with the creditor for 
re-payment of this monsy in instalments convenient 
to the infant. It is impossible for us to hold that 
defendant No. 1 is not liable for re-payment of the 
ancestral debt, the satisfaction of which was under- 
taken on his behalf by his mother under the bond 
mentioned. The view wetake is supported by the 
ee in Subramania Ayyar v. Arumuga Chetty 


In Padma Krishna Chettiar v. Naga- 
muni Ammal (18), Seshagiri Ayyar, J., 
himself a` party to that decision, observed 
at p. 917* as follows : 

“As we are not hampered by any legislative 
ee regarding beginners executed on behalf 
ofa minor, we must be guided by the principl 
Hindu Law in deciding such cases.” peewee 

There can be no doubt that what the 
learned Judges meant in Ramejogayya v. 
Jagan Nadhan (8), by the expression ““per- 
sonal law is Hindu Law. The next case 
relied on by Mr. Sampath Ayyangar was 
the decision of a Bench reported in The 
imperial Bank of India, Madras v. Veera- 
ppa (19), where Pandrang Row, J. made 
the following observations : 

“To put the case of the minor at its lowest, the 
appellant Bank can succeed in fixing the liability 
on the minor in respect ofthe promissory note only 
if it is shown thatthe Bank after making reason- 
able énquiry into the necessity for the execution of 
the promissory notes believed in good faith thet there 
was 2 real necessity for the execution of the pro- 
misso1y notes.” 


I donot think the learned Judge meant 
to lay down any principle which -would 
conflict wilh the principles laid down in 
the Cases referred to by him in the earlier 
part of bis judgment. Afier referring to 
Waghela Rajsanji v. Shekh Masludin (6) 
and Indur Chunder Singh v. Radha Kishore 
Ghose (11), as laying down (that ona cove- 
Mant or a Contract entered into by a guar- 
dian, though beneticial to the minor, the 
estate of the minor cannot be rendered 
te = Ae Pankalerishnamurthi v. The 

17) al W N 256;7C L . 

K mas gi ; ie J 392:120 W 

(18) 15; 30 Ind. Cas. 574; AT 
oiled Lt ait R 1916 Mad. 

(19) 67 573; 151 Ind. Cas, 928; / 

Ya c93; 40 L W 311; (1934) M WN ee RM 
“Page of 30 M—[Ba] 
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Bank of Burma (20) and Ramajogayya v. 
Jagan Nadhan (8), and concludes : 

“These Madras decisions have stood unchalleng- 
ed all these years and must be considered to be good 
law as faras this presidency is concerned.” 


After expressing himself thus, the learn- 
ed Judge considers that even assuming 
the power of the guardian is the sama as 
that of a manager of a joint family and 
applying lhe test enunciated in regard to 
him, the estate of the minor cannot be 
rendered liable. Both the cases. Hanuman 
Prasad v. Boboot (10) and Ramkrishna 
Muraji v. Ratanchand (21), referred to by 
him in making the said observations, deal 
with the case ofa charge created by the 
manager of an infant heir on the infant's 
estate on the one hand and the manager of 
a joint family estate on the other. As point- 
ed out by the Privy Council in Indur 
Chunder Singh v. Radha Kishore Ghose (11), 
the considerations by which the validity 
of a chargeis judged are not the samein 
adjudging the binding nature of a contract 
or acovenant entered into by the guar- 
dian. Meenakshisundaram Chetty v. Ranga 
Ayvangar (22), is again a case of a labi- 
lity under the Hindu Law coming within 
the principle enunciated in the Full Bench 
ruling in Ramajogayya v. Jagan Nadhan 
(8), also Duraisami Reddi v. Muthial 
Reddi (23), Mr. Sampath Ayyangar 
also relied on the recent Full Bench 
decision in Satyanarayana v. Mallayya 
(24) and some of the observations therein. 
It was again the case of a father's debt 
and, therefore, a Hindu Law liability com- 
ing directly within the decision in Rama- 
jogayya Y. Jagan Nadhan (8). Referring to 
this decision Ramesam, J. observes at 
pp. 739 and 740: 


“ This decision has always been followed in this 
Oourt as settling the law, and I donot think that 
anything has happened since to induce me to 
depart from that decision. Tts effect, as stated by 
Ourgenven, J., in Zemindar of Palavaramv Maha- 
raja of Pithapuram (9), is that any liability to 
which the minor would be subject under the Hindu 
Law is not the less a liability because it was incur- 
red by his guardian on his behalf.” 

This supports the view that I have al- 

(20) 35 M 692; 11 Ind. Cas. 79; 21 M L J 620; (1911) 
1M WN 385; lL ML T 56. 

(21) 53 A 190; 132 Ind, Cas. 613; A TR1931 PC 
136; (1931) AL J 458; 53 C LJ 390; 33 Bom. L R 
988: 35 OWN Bil; (1931) M W N 7338; 34 LW 
175; 6t ML J 665; 58 I A 173; Ind. Rul, (1931) P C 
197 (P OY 

(22) 35 L W 397; 139 Ind. Cas. 383; A I R 1932 
Mad. 696; Ind. Rul. (1932) Mad. 672. 

(23) 31 M 458. 

(24) 58 M 735; 155 Ind. Cas. 581; A IR 1935 Mad. 
‘447; (1935) M W N 349,41 L W 514; 68M LJ 540; 
7T RM 591 EB. 
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ready indicated. Ramesam, J. on the same 
p. 740* proceeds to refer to Imperial Bank 
of India, Madras v. Veerappa (19) and the 
observations of Pandrang Row, J. referred 
k by me already, and winds up as fol- 

Awg, 

“That decision implies that the minors may be 
liable ona promissory note under such circum- 
stances ” 

I do not know whether Ramesam, J. in- 
tended to express his concurrence with that 
view, namely, the belief in the existence 
of a recessity would entitle 2 creditor to 
recover a debt on a promissory note exe- 
euted by a guardian in respect of a liabi- 
lity which is not imposed by Hindu Law 
from the minor’s estate without a charge 
being created on the estate. Ji so itis in 
direct conflict with what he has previously 
expressed. Reliance was next placed on a 
commentary on the text of Cautyayana on 
p. 14 of Colebrooke’s Digest, Vol. 1, which 
states that a loan may be advanced to a 
guardian on a deed executed by him in his 
ward's name. The same commentary it- 
self mentions there is no text in support’ 
of this view but itis proved by the fre- 
quent practice of wise men. 


Mr. Sampath Ayyangar next contended 
that it would work real hardship in prac- 
tice that a guardian should be obliged to 
borrow only on a charge being created on 
the estate where the liability is not im- 
posed by Hindu Law. So long as the view 
expressed by the Full Bench of the Madras 
High Court on an interpretation of Waghela 
Rajsanji v. Shekh Masludin (6) and Indur 
Chunder Singh v. Radha Kishore Ghose (11) 
prevails, the question of hardship is not a 
malter for consideration. Again if the 
contract was entered into by the guardian 
in his own name and does not purport to 
be on behalf of the minor, no decree can 
be passed against the estate of the minor 
on such a contract. This is clear from 
the decision of their Lordships of the 
Privy Councilin Indur Chunder Singh Vv. 
Radha Kishore Ghose (11). In that case 
both the grandmother and the adoptive 
mother of a minor renewed a lease agree- 
ing to pay a certain annual rent. A suit 
was brought for the recovery of rent against 
the minor on the strength of that lease. 
They were at the time of renewal admit- 
tedly managing the estate and it was 
during the course of such management 
this renewal was made. Their Lordships 
refused to pass a decree against the estate 
of the minor. Dealing with an argument 
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advanced on behalf of the plaintiff that the 
lease was taken really for the minor and 
for his benefit, based on Hanuman Prasad 
v. Boboot (10) their Lordships observe: 

“Inthat case, however, the managere of an infant 
estate were actually dealing by way of mortgage 
with a portion of that estate, and it was held that 
the manager might doso inacaseof need or for 
the benefit of the estate. In the present case the 
mother and widow of Gopi Mohun Ghose were not 
dealing with, and did not purport to deal with or 
affect his estate, but merely incurring new obliga- 
tions which itis now sought to transfer from them 
to the estate. (The italics are mine’. 
that, as between them and the infant, they might 
be able, in scme circumstances, to show that the 
estate ought to bear the burden they had taken 
upon themselves, but that is not the question raised 
in this case, in which the plaiatifis seek to establish 
a direct relation between themselves and the estate 
of the infant and a liability on the part of the 
infant now that he is ofage, and of his estate, to 


fulfil the obligations entered into bythe lessees in 
their own name.” 


It is contended by Mr. Sampath Ayvan- 
gar that the borrowing must be deemed to 
be also on behalf of the minor. But the 
only evidence of the debt is the promis- 
sory note and it connotes prima facie an 
obligation incurred by the guardian and it 
cannot at the same time be inferred that 
the obligation was also on behalf of the 
minor. Jt seems to me, therefore, that 
though the money borrowed for cultiva- 
tion expenses may be for a necessary pur- 
-pose, still the estate of the minor defendant 
No. 3 cannot be rendered liable, 

It is contended by Mr. Sampath Ayyan- 
gar that the cultivation and the litigation 
expenses may be deemed to be necessaries, 
and, therefore, the minor’s estate can he 
rendered liable. But when the supplies 
were not necessaries, buf the moneys were 
advanced for the purchase of necessaries, it 
must be shown that the monev was ac- 
tually expended on necessaries. There- 
fore, the actual application of the money 
for the necessaries must be shown. In 
fact an issue was raised in the firat Court, 
Issue No. 3, viz.: 

“ Whether the estate of defendant No, 3 or defend- 
ant No. 3 Has derived any benefit out of the con- 


sideration of the promissory note and whether the 
suit debt is binding on defendant No. 3”. 

The finding of the learned District Mun- 
sif on this issue is as follows: 

“The plaintiff admits that he has not made en- 
quiries astothe actual utilization of the amounts 
borrowed from him and there is nn evidence to the 
effect that the estate of defendant No. 3 has been 
benefited from the amounts borrowed,” 


But the learned Subordinate Judge after 
holding in para. 3 cof his judgment that 
the plaintiff believed in the existence of a 
necessity and, therefore, lent the money 
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and that the requirements of the law were 
satisfied, proceeded to find in para. 4 thus: 

“The loan was for the purpose of cultivating the 
minor's lands. The litigations were litigations 
against the minor and the amounts were utilized 
and spent by defendant No. 1, certainly as gnardian 
of defendant No. 3, and not in her personal capa- 
city.” 

Mr. Sitarama Rao attacks this finding on 
the ground that there is absolutely no 
evidence on record fo justify this observa- 
tion of the learned Jndge. The learned 
Judge does not find whether the amounts 
borrowed under Ex. A-] was spent for liti- 
gation and cultivation expenses, and how 
much for each. No evidence has been 
pointed ont to me by Mr. Sampath Avvan- 
gar on which the observation or the find- 
ing is based. In fact the piaintiff himself 
admits in his evidence: 

“I am responsible for the language in Ex. A-l. 
I did not think it necessary to reforto Court ex- 
penses. I have not made any subsequent enquirv 


at to how the sum of Rs. 1,000 lent under Ex. A-l 
was actually utilized ” 


Therefore on the record asg it stands, 
there is absolutely no evidence that any 
portion was actually utilized either for 
cultivation or litigation expenses, except 
the bare recital in the promissory note 
which does not refer to any Court expen- 
ses at all. Another argument advanced is 
that as between the minor and the guar- 
dian, the guardian would he certainly 
entitled to be reimbursed, and therefore 
the guardian would be entitled to indemnity 
from the minor's estate, and in such cir- 
cumstances the creditor can be subrogated 
to his right and can have direct recourse 
against the estate of the minor. For this 
contention reliance is placeed on Sanka- 
krishnamurthi v. Bank of Burma (20) and 
on the shservations of the learned Judges 
of the Full Bench in Ramajoqayya v. 
Jagan Nadhan (8). Itis not in every case 
that sucha decree can be given. Before 
such a decree can be given, facts must be 
established and fonndation must be laid 
for such a decree. The nature and extent 
of the right of indemnity is thas stated by 
Jessel, M. R. in In re Johnson Shearman v. 
Robinson (25): 


“ With regard to the point that has been argued, 
I understand the doctrine to be this: that where a 
trustee is authorized by a testator, or by a settlor— 
for it makes no difference—to carry on a business 
with certain funds which he gives to the trustee 
for that purpose, the creditor who trusts the exe- 
cutor basa right to say: ‘I had the personal 
liability of the man I trusted, and I have also a 
right to be put in his place against the assets, that 
is I have a right to the beneSt of indemnity or 


(25) (1880) 15 Oh. D 548; 49 L J Ch. 745; 43L T 
372; 21 W R 168. 
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lien which he has against the assets devoted to the 
purposes of the trade.’ The first right is his 
general right by a contract, because he trusted the 
trustee or executor: he has a personal right to sue 
him and to get judgment and make him a benk- 
rupt The second right is a mere corollary to those 
numerous cases in equity in which persons are 
allowed to follow trust assets. But if the trustee 
has wronged the trust estate, that is, if he has 
taken money out ofthe assets more than sufficient 
to pay the debts, and instead of applying them to 
the payment of the debts has put them into his own 
pocket, then it appears to me there is no such 
equity, because the cestui que trust are not taking 
the benefit. The trustee having pocketed the money, 
the title of the creditor, soto speak to be put in 
the place of the trustee is a titleto get nothing, be- 
cause nothing is due to the trustee.” 

Thus it must be shown in each case that 
the guardian basa right of indemnity and 
as pointed out in Bhawal Sahu v. Baijnath 
Pertah Narain Sinah (17) at p. 327*: 

“Tt would have to be proved that the guardian 
was entitled to indemnity against the estate of the 
infant for the whole of the transactions of her guar- 
dianship: vide also In re Evans; Evans v. Evans 


Till that is done no decree can he given 
against the estate. Sofar as I know, there 
seems to be no machinery for ascertaining 
that indemnity in an ordinary suit brought 
by a creditor to enforce a debt. All that 
the creditor will be entitled to will bea 
declaration that ke should be subrogated 
to the guardian’s right of indemnitv leav- 
ing the creditor to work out his rights 
against the estate of the minor in an 
appropriate action. Anvhow in this case 
no foundation is laid for passing a 
decree against the estate because it can- 
not be known if, when the entire ac- 
counts of the transactions of the guardian 
are taken into consideration, the guar- 
dian will be entitled to a right of in- 
demnitv or not. In the result I allow 
the appeal and reverse the decree of the 
Subordinate Judge and dismiss the suit 
against defendant No. 3 with casts. Memo- 
randum of objections dismissed. No costs. 
Leave granted. 


AD, Appeal allowed. 


(26) (1887) 34 Ch. D 597; 56 L 'T 768; 35 W R 
588. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 172 of 1936 

October 5, 1936 

Pottook, J. 
MOTIRAM AND ANOTAER— DEFENDANTH-— 
APPLICANTS 
VETSUS 
S. S. BHURAMALSAO AND ofaERs— 

OpposiTs PARTY 

C P. Debt Conciliation Act (II of 1933), 
sx. 8 (1) (D, 9 (1‘\—Non-compliance with s.9 (1), whe- 
ther discharges debt under s. 8 (2)—Delay in produc- 
ing accounts—Effect of. 

It is not open to the Board to say that the debt 
was duly discharged under s. &(2) merely because 
the plaintifs had not, in the opinion of the Board, 
complied with s. 9 (1). 

Where delay in producing accounts or documents 
is aa the debt cannot the discharged under 
3. . 

C. Rev. App. of the order of the Court of 
the Subordinate Judge, lst class, Seoni, 
dated January 27, 1936, in Civil Suit No, 7 
of 1933 pending. 

Mr. V. V. Kelkar, with him Messrs. D. N. 
Chaudhary, R. R. and M. R. Bobde, for the 
Applicants. 

Messrs. K. C. Jain and D. K. Mehta, for 
Non-Applicants Nos. 1 to 3. 


Order.—The plaintiffs instituted the suit 
giving rise to this application for revision 
to recover money due on a morigage. Sub- 
sequently the mortgagors applied to the 
Debt Conciliation Board establised for the 
Seoni sub-division to effect a settlement 
between them and their creditors includ- 
ing the plaintiffs The Board issued the 
usual notices to the creditors informing 
them that the application would be heard 
on October 19, 1934. These notices 
were served on the creditors in May, but 
the creditors did not put in their claims 
until the date of hearing, although in accord- 
ance with s.8(1) of the Debt Conciliation 
Act, the claims should have been submitted 
tothe Board within two months from the 
date of service of the notices. After two or 
three hearings the Board decided the case 
on April 16, 1935. One creditor had failed 
to put in a claim at all, and his debt was, 
therefore, discharged under s. 8 (2) of the 
Act. A settlement was effected between the 
debtors and all the creditors, except the 
plaintiffs, who agreed to accept certain 
sums repayable in certain instalments. As 
regards the debt due to the plaintiffs, the 


Board’s order was as follows: 

“As this Sowkar has not produced his accounts or 
documents or copies of those documents on which 
he bases his claim, his claim is deemed to have 
been discharged under s. € (2). This Sowkar wag 
warned twice or thrice before that he must file ful] 
accounts and copies of documents. He is incorrigi, 
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ble. We have no alternative, therefore, but to in- 
flict the penalty prescribed by the law.” 

After that the plaintiffs attempted to con- 
tinue the prosecution of their suit, and tne 
defendants contended that the suit was 
barred by s. 16 (a) (iv) of the Act which 
provides that no Civil Court shall entertain 
any suit in respect of the recovery of any 
debt which has been deemed to have been 
duly discharged under sub-s. (2) of s. 8 
The lower Court held that the suit was not 
barred. 


The Debt Conciliation Board has confused 
s. 8 with 5.9 of the Act. Unders. 8 (1) the 
creditor has merely to submit a statement 
of the debt owing to him within two months 
from the date of service of notice on him, 
and if he fails to do so, then under s. 8 (2) 
the debt is deemed to have been duly dis- 
charged. Under s. 9 (1) every creditor sub- 
mitting a statement of the debt owed to 
him shall furnish, along with such state- 
ment, full particulars of all such debts and 
shali at the same time produce all docu- 
ments, including entries in books of account, 
on which he relies to support his claim 
together with a true copy of every such 
document; and then s. 9 3) provides the 
penalty that, if any document which is in 
the possession or under the control of the 
creditor is not produced by him as required 
by sub-s. (1), the document shall not be 
admissible in evidence against tne debtor 
in any suit brought by the creditor or by 
any person claiming under him. It may 
be pointed out that the plaintiffs in this 
case did not rely on their account books 
oron any document except the mortgage- 
deed which was not in their possession or 
under their control as it had been filed in 
a civil suit. It was no doubt open to the 
Debt Conciliation Board under s. 11 to order 
the plaintitis to produce any documents or 
to give evidence, but it was not open to the 
Board to say that the debt was duly dis- 
charged unders. 8(2) merely because the 
plaintiffs had mot, in the Opinion of the 
Board, complied with s. 9 (1). It 1s regret- 
table that such an obviously wrong order 
should have been passed by a Board with 
an experienced otticial Chairman. ‘The 
learned Counsel for the defendent has nct 
attempted to support the order of the Board, 
but he has contended that as the plaintiffs’ 
statement of debt owing to them had not 
been filed within two months as required 
by s. 8 (1), the debt was automatically dis- 
charged under s. 8 (2) end tnat no order of 
the Board was necessary. He has also con- 
tended that the Board had jurisdiction to 
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say that the debt was duly discharged for 
wus reason and that, though the Board may 
have given wrung reasons for its order, yet 
it hack jurisdiction to pass such an order 
and a Court that has jurisdiction to decide 
acase has jurisdiction to decide wrong as 
well as right. 

This, in my opinion, ignores the proviso 
tos. d (1) which provides that if the Buard 
was Salistied that any creditor was, for good 
and suificient cause, unable to compiy with 
the directions contained in that sub-section, 
it may extend the period fur tLe submission 
of his statement of the debt owed to him. 
All the creditors submitted the statements 
of the debts owed to them at the first hear- 
ing, except one creditor who never submitt- 
ed it at all, and no exception was taken by 
the Board to the delay in submitting the 
statements. It has, in fact, been argued 
that it was the practice of the Board to 
allow creditors to submit their statements 
of debts owing to them at the first hear- 
ing. The Board went on to effect a settle- 
ment between the debtors and all their 
creditors except the plaintiffs and the cre- 
ditor who had not submitted a statement, 
and itis clear that the Board condoned the 
delay. Whether there was good and suffici- 
ent cause for the delay was a matter for the 
Board, but it is, 1 think, perfectly clear 
that the Board did condone the delay and 
that, therefore, the debt due to the plaintitts 
cannot be deemed to have been duly dis- 
charged under s. 8(2). It was in fact con- 
ceded, I think, that if the plaintiffs had 
submitted their statement within two months 
orif the delay had been condoned, the 
Board would have no jurisdiction to say 
that the debt was duly discharged. I, 
therefore, hold that the debt is not to be 
deemed to have been duly discharged, and 
that the Board had no jurisdiction to pass 
an order to that effect. The present suit, 
therefore, is not barred by s. 16, and the 
trial of the suit must proceed. 

The application for revision is dismissed 
with costs. Counsel's fee Rs. 30. 

D. Revision dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 270 of 1935 
December 18, 1936 
Harkins, J. 

MUHAMMAD IBRAHIM KHAN 
AND UTHERS—PLAINTIFFS—APPELLANTS 

, versus 
NAZIR AHMAD AND ANOTHER—DEFENDANTS 
— RESPONDENTS 
Agra Tenancy Act (III of 1926), s, 97 (2)—Crop 


570 
sown after order for execution of ejectment order with- 
out permission of landlord — Judgment-debtor's ap- 
plication for review of ejectment order—Proceedings 
stayed —HKeview application dismissed —A pplication 
by decree-holder for revival—Delivery of possession 
granted—Judgment-debtor meanwhile removing crops 
sown by him after old order of ejectment—Decree-holder, 
whether entitled toits value—"After the date of dec- 
ree’ ins. 97 (2), scope of. 

An order for execution of order of ejectment by de- 
livery of possession was passed by the Court in execu- 
tionofarent decree. The judgment-debtor filed an ap- 
plication for review of the order of ejectment, where- 
upon the execution proceedings were stayed, In the 
meantime the crops were sown by the judgment- 
‘debtor. The review application was dismissed and 
the decree-holder again applied for revival of the 
proceedings. The application was allowed and deliv- 
ery of possession was given to the  decree-holder. 
Crops were removed by the judgment-debtor after his 
ejectment and a suit was brought by the decree-holder 
for value of the crops so removed : 

_ Held, that in s. 97 (2), Agra Tenancy Act, 1926, the 
phrase ‘after the date of the order for execution’ 
governs both the word ‘decree’ and the phrase ‘order 
for ejectment’. The fact that the crops were sown 
without the landlord’s permission after the order for 
ejectment was made did not in itself disentitle the 
defendant tothecrops sown by him unless they were 
sown after thedateof the order for execution of the 
ejectment order. [p. 271, col. 1.] 

- Held, also that the execution of the order for eject- 
ment had been suspended through no act or detault 
of the decree~holders and therefore they had a right to 
ask the Court to revive and carry through the exe- 
cution proceedings which had been so suspended. 
No new order was passed andit was only the old 
order of execution that was carried into effect; the 
crops ip question were sown after the date ofthe 
order for execution of the order for ejectment and as 
this was done without the written permission of the 
decree-holder laudlords, the latter were entitled to the 
crops when possession was delivered to them. As the 
defendants had no right to retain these crops when 
possession was delivered to the decree-holders their 
acts in entering upon the landand removing these 
‘crops were clearly wrongful. The decree-holders 
were therefore entitled to the value of the crops so 
removed. Chhattar Singh v. Kamal Singh (1), rel:ed 
on. [p. 272, cols. 1 & 2.| Ne 

` §.C. A. from the decision of the District 
Judge, Bulandshahr, dated January 19, 
1939. 

Mr. G. S. Puthak, for the Appellants. 
`“ Messrs. M. A. Aziz and Shabd Saran, 


for the Respondents. 


‘Judgmenit.—tThis is a plaintiffs’ second 
appeal against a decree of the lower 
Appellate Court confirming a decree of the 
Court of first instance dismissing the 
plaintifts’ claim. The plaintiff appellants Mu- 
hammad Ibrahim Khan and others brought 
this suit against the defendant-respondenis 
Nazir Ahmad . and others to recuver a sum 
of Rs.: 135-10-0 as damages for Lhe wrong- 
ful- removal of crops from a holding from 
which the defendants had been ordered to 
“be ejected. The lower Appellate Court 
came to the conclusion that the crops in 
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question could be cut and removed by the 
defendants und that being so, dismissed 
ihe plaintiffs’ claim. It is -against that 
decision that this present appeal has been 
preferred. 


The defendants who had been tenants 
of the plaintiffs had failed to pay the rent 
due for their holding for some time and 
consequently the plaintiffs had brought a 
suit in ihe Revenue Court for arrears of 
rent and had obtained a decree for the 
same. Later, the plaintiffs had taken pro- 
ceedings under ss. 79 and 80, Agra Ten- 
ancy Act, and on November 18, 1929, an 
order for ejectment of the defendants was 
passed. On November 29, 1929, the execu- 
tlon Court orderad that an order for delivery 
of possession to the plaintiffs be issued 
in pursuance of the order of November 18, 
1929, which was to be executed. In the 
meantime the tenants had applied for a 
review of the order of ejectment, to which 
I have referred, and on December 14, 
1929, the execution Court ordered the amin 
to return the process to the Court without 
executing the same. It was further pro- 
vided in this order that the execution pto- 
ceedings would be carried out after the 
review proceedings had been disp sed of. 
In due course the application fur review 
of the order of ejectment was heard, and 
on August 28, 1930, it was dismissed. On 
August 29, 1930, the amin was again ordered 
to execute the order for ejectment and on 
August 380, 1930, the plaintiffs obtained 
possession. It is admitted that the crops 
in question were sown by the tenants after 
the order for ejectment was passed con- 
sequent upon the decree for the arrears of 
rent due. During the period in which exe- 
cution was stayed, the crops had grown 
but had not been cut by August 30, 1930, 
when possession was delivered to the plain- 
tiffs. The defendants, however, entered upon 
the land andcut and removed these crops. 
It was in respect of this removal of the 
crops that the present proceedings were 
brought. Section 97 (2), Agra Tenancy 
Act, 1926, deals with the respective rights 
of the landlord and tenant with respect to 
ungathered crops or other products sown 
or planted by a tenant after the date of 
the order for execution of a decree or order 
for ejectment. The sub-seciion is in these 


terms: 

“If on the duta of actual delivery of possession to 
‘the landholder there are upon the land ungathered 
crops or other products sown or planted by the 
tenant after the date of the order for execution of 
the decree or order for ejectment without the 
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“ermission in writing of the landholder the tenant 
hall have no right in such crops and the title 
9 ee shall pass to the landholder with the 
and,” 


It is common ground that the crops in 

question were sown after the order for 
«gjectment was passed pursuant to the 
decree for arrears of rent and the appel- 
lants contend that as such was the case 
the defendants were not entitled to the 
crops in question. According to the appel- 
lants any crops sown by a tenant after the 
date of an order for execution of a decree 
or the date of an order for ejectment be- 
long to the landlord unless of course such 
crops were sown with the latter's written 
permission. On the other hand, the res- 
pondents contend that crops sown even with- 
out the permission of the landlord after 
the date of an order for ejectment belong 
to the tenant and that the sub-section only 
governs the rights of the parties to crops 
sown after the date of an order for execu- 
tion of an order for ejectment. 

Section 93 (1), Agra Tenancy Act, pro- 
vides that every decree or order for eject- 
ment shall be enforeed in accordance with 
the provisions of the Oivil Procedure Code, 
1908, relating to the execution of decree 
for delivery of immovable property. Whether 
the landlord holds a decree against a tenant 
or an order for ejectment against the same 
he must go to the execution Court and 
obtain an order from that Court for the 
execution of the same. In short, to obtain 
possessicn the landlord must have an order 
from the execution Court for the execution 
of his decree or order for ejectment. Bear- 
ing in mind the provisions of s. 98 (l), 
Agra Tenancy Act, it is clear that the 
construction placed upon s. 97 (2), Agra 
Tenancy Act, by the defendants-respondents, 
is the correct one. The material date in 
that sub-section is the date of the order 
for execution of the decree or the date of 
the order for execution of the order for 
ejectment. In s. 97 (2), Arga Tenancy 
Act, 1926, the phrase ‘after the date of 
the order for execution” governs both the 
word ‘decree’ and the phrase ‘order for 
ejectment’. If the section was intended to 
mean what the present appellants cuntend, 
it would have read ‘after the date of the 
order for execution of the decree or of 
the date of the order for ejectment’. In 
my judgment the fact that the crops were 
sown without permission after the order 
for ejectment in this case was made does 
not in itself disentitle the defendants to 
these crops, 
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The appellants, however, contend that 
even if this baso, they were still entitled 
to the crops by reason of the fact that 
they were accually sown without permis- 
sion after tne date of the order for the 
execution of the order of ejectment. The 
tenants admit that the crops were actually 
sown after November 29, 1929, when the 
execution Court first ordered the execution 
of the order for ejectment, but they contend 
that the order of the execution Court was 
recalled or set aside and that thereafter 
no order forthe execution of the order for 
ejectment was in existence. Tht being so, 
they contended that they were entitled tosow 
these crops without the appellants’ consent 
and to gather them when they had grown 
and ripened, . 

The rights of the parties depend upon 
whether or not the order for the execution 
of the order for ejeclment which was made 
on November 29, 1929, was ever set aside 
or recalled by the order of the execution 
Court dated December 14, 1929. By this 
latter order the Court certainly ordered the 
amin to return the process unexecuted, but 
in my judgment this order merely stayed 
the earlier order of November 29, 1929. 
The order of December i4, 1929, 
expressly provides that though the aminis 
to return the process unexecuted to the 
Court, the execution proceedings will be 
carried out after the review proceedings 
have been disposed of. In other words, 
this order provides for the contingency of 
the review proceedings being dismissed in 
which case the order for the execution of 
the order for ejectment will take effect 
immediately. In fact that is wnat occurred 
because the application for review was 
dismissed on August 28, 1930, and posses- 
sion was actually delivered to the plaintiifs 
on August 50, 1930, pursuant to an order 
of the execution Court dated August 29, 
1930. From the terms of this latter order 
of August 29, 1930, it is clear that the 
amin was directed to execute the original 
order for execution of the order of eject- 
ment dated November 29, 1929. 

In my judgment the execution of the 
order for ejectment was merely suspended 
in this case because of the respondent's 
application to review the original order 
for ejectment. The appellants were in no 
way responsible for the delay which was 
due entirely to the acts of the respondents. 
In Chhattar Singh v. Kamal Singh (1) a 
Full Bench of this Court consisting of four 


(1) 25 A LJ £01; 100 Ind, Cas. 642; A I R 1927 All, 
16; 49 A 276 (F. B.), . 
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Judges held that where the execution of a 
decree has been suspended through no act 
or default of the decree-holder, he bas a 
right to ask the Court to revive and 
carry through the execution proceedings 
which have been suspended and this right 
can be exercised by means of a proper 
application to that effect made within three 
years of the date on which the right to 
make it accrued as such application would 
be one for which no period of limitation 
has been expressly provided and -would, 
therefore, fall under Art. 181 of the sche- 
dule to the Limitation Act. The law as 
amended in s. 15, Limitation Act, does not 
prohibit either expressly or by necessary 
implication the making ot applications for 
revival which the Courts both before and 
Since the commencemet of the Limitation 
Act have treated as competent. In my 
judgment this Full Bench decision governs 
the present case. In the case under con- 
sideration the execution of the order for 
ejectment had been suspended through no 
act or default of the appellants and, there- 
fore, they had aright to ask the Court to 
revive and carry through the execution 
proceedings which had been so suspended. 
They did ask the execution Court to 
revive the proceedings on August 29, 1930, 
and in pursuance of such an application 
tue proceedings were revived and posses- 
sion actually given to the appellants on 
the following day. In my judgment the 
order for the execution of the order for 
ejeciment remained in existence from the 
date upon which it was passed, viz., 
November 29, 1929. It is true that its 
Operation was stayed, but ib was never 
recalled or set aside. The order for the 
execulion ofthe order for ejec.ument wuich 
was carried into elect on August 30, 1929, 
was not a new order passed on August 29, 
1930, but the original order passed by the 
execution Court on November 29, 1929. 

‘The crops in question were, therefore, in 
my view, sown after the date of the order 
for execution of the order for ejectment 
and as this was done without the written. 
permission of the appellants the latter 
were eniitled to the crops waen posses- 
sion was delivered to them. Had the old 
order for the execution of the order for 
ejectment been set aside and possession 
actually given on August 30, 1930, in pur- 
guance of a new order for the execution of 
the order for ejectment, then tne defend- 
ants would have been entitled to the 
crops waich they had sown without per- 
mission before such new order for execu- 
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tion had been passed. As the old order 
for executiun remained and was actually 
carried out, the defendants had no right 
bo the crops which they had sown without 
permission after the date of such order. 

As the defendants had no right to retain 
these crops when possession was delivered 
to the appellants their acts in entering 
upon the land and removing these crops 
were clearly wrongful. Tne  plaintitis 
were, therefore, entitled to the value of the 
crops so removed. The Court of first 
instance found that the value of the crops 
removed was Rs, 100 and with that finding 
the lower Appellate Court agreed. That 
being so, it is unnecessary to ask the 
lower Appellate Court to assess the damages 
in this case. Clearly the appellants are 
entitled to the full value of the crops 
wrongfully removed, that is, to a sum cf 
Rs. 100. Tne result, therefore, is that this 
appeal must be allowed and the decree of 
the lower Appellate Court dismissing the 
plaintiffs’ claim set aside and the plaintiffs’ 
claim decreed forthe sum of Rs. 103). The 
respondents must pay to the appellants 
their ccsts of this appeal and their costs 
of the appeal to the lower Appellate Ovurt. 
The parties will pay and receive ccsts in 
the Court of tirst instance in prop-rtion to 
their success and failure, Leave to appeal 
under the Letters Patent is granted. 


D. Appeal allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 193 of 1936 
October 13, 1935 
ADDISON AND Din MOHAMMAD, JJ. 

Musammat KHADIJA BIBL AND ANOTHER 
— PLAaINTIFSS—~APPELLANTS 

versus 
HARI SINGH AND orsees—Deranpants 
— RESPONDENTS 

Custom (Punjab)—-Successton—Trading Khojas of 
Chakwal town converted from Hinduism—W kether 
follow Muhammidan Law in matters of inherit- 
ance, 

16 ig true that the Trading Khojas who are non- 
agriculturist of Onakwal town were once Hindus 
but it must be established trat when they were 
converted to Muhammadanism they did not follow 
Muhammadan Law. They do not follow Custom in 
matters of inheritance but Muhammadan Law. 
Hussain Shah v. Gul Mohomed (1), referred to. 

F. O A, from the decree of the Senior 
Sub-Judge, Jhelum, dated Maren 23, 
1936. 

Messrs. Mohammad Monir and Moham- 
mad Amin, for the Appellants, 
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Messrs. Ichhru Ram and Indar Dev Dua, 

for the Respondents. 
_ Addison, J.—The only question involved 
in this first appeal is whether the parties 
follow Muhammadan Law or custom They 
are Khojas, carrying on business in the 
town of Chakwal. They were converted to 
Muhimmadanism on some unknown date 
and they were before that Mehta Khatris. 
The trial Judge has found that they fol- 
low custom in matters of inheritance, the 
custom being that the son excludes the 
widow and daughters. This is a common 
‘State of affairs in cases of agriculturists 
who follow custom in the Punjab. 

Six mutations have been placed on the 
record but five of them pertain to occu- 
pancy tenancies, the succession to which is 
governed by the Punjab Tenancy Act. There 
18 one mutation, however, at p. 37 of the 
paper book in which Shamas Din, a Khoja, 
18 shown as having a small share in a joint 
khata with others. He was also an occu- 
pancy tenant and the mutation as regards 
the occupancy tenancy is on the record, 
In it he was properly succeeded by his 
sons. His sons also succeeded to the small 
share of the proprietary land shown in his 
name. It might be mentioned that the land 
revenue assessed on his share is only 
annas 8-6 pies. There is evidence that he 
left daughters. 

The witnesses who appeared for the plain- 
tiffs, who are a widow and a daughter, 
stated that Khojas follow Muhammadan 
Law. The first of them, Hafiz Sodagar 
Din, however, stated that his sisters wera 
not given a share in the land on the death 
of his father but were given ornaments 
and .cash instead. This may have been 
for the reason that the daughters could 
not manage the land and thus their share 
was made up of cash and ornaments. Àp- 
parently some of these Khojas hold a 
small area of agricultural land which, how- 
ever, they do not till with their own hande 
and, in the case of the present parties, 
it is not shown that they hold any agri- 
cultural land. The witness stated further 
that Sharaf Din's land could not legally 
be inherited by his daughters. This, how- 
eyer, does not go against the plaintiffs as 
his land was only an occupancy tenancy 
(see p. 23) so that his statement is correct 
in this respect. Similarly, witness No. 9 
for the plaintiffs, Fazal Ilahi, in cross- 
examination said how could his sisters get 
his father’s house when he was alive, but 
he added that after his death he would give 
kis sisters his share. The only other wit- 
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ness who gave evidence for the plaintiffs 
was Babu Gul Mohammad, P. W. No. 5. 
He supported the plaintiffs’ case. He is, 
however, a connection of the plaintiffs. As 
against this, two witnesses for the defen- 
dants, who are not Khojas, stated that 
daughters were excluded in matters of in- 
heritance amongst Khojas. 

In our judgment this evidence is insuffi- 
cient to establish that these Trading 
Khojas of the town of Chakwal, who do not 
till land and many of whom even do not 
hold any land, follow custom in matters of 
inheritance. As pointed out in Hussain 
Shah v. Gul Mahomed (1), at p. 147*, the 
share of daughters in land in circumstances 
like the present is often not claimed by 
them. It is true that these Khojas were 
once Hindus but it must be established that 
when they were converted to Muhammada- 
nism they did not follow Muhammadan 
Law. We were, however, referred to 
Question No. 39 of Talbot’s Oustomary Law 
of the Jhelum District where in answer to 
to Qestion No. 39 it was said by all tribes 
that sons first succeed and thereafter the 
widow and daughters. There is a note, 
however, to the effect that the rights of 
‘widows and daughters are more fully dealt 
with in the following paragraphs. In ans- 
wer to Question No. 57 different tribes give 
different answers to the quertion “In what 
circumstances are daughters entitled to 
inherit ?” and the answer of the Khojas 
was that Muhammadan Law is followed. 
This shows that Khojas do follow Muham- 
madan Law with respect to daughters. 
In any case, it was forthe defendants to 
establish that these Khojas follow custom 
and also to prove what the custom was. 
In our judgment on the record they have 
failed to prove that they do follow custom 
in the matter in dispute. After all custom 
in the Punjab is usually followed by agricul- 
turists and it cannot be said that these 
Khojas are agriculturists. 

For the reasons given above we accept 
the appeal and decree the plaintiff’s suit 
for a declaration that they are owners of 
11-32 sharein the property in dispute by 
right of inheritance and that the decree 
obtained by defendant No.1 for the sale of 
the property on the footing of the mort- 
gage effected by Mohammad Gul cannot 
be executed as against that share. The 
parties will bear their own costs throughout. 


D. Appeal accepted. 
(1) A I R 1925 Lah. 420; 88 Ind. Cas. 816; 6 Lah 
140. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Full Bench 
Criminal Revisions Nos. 167 and 176 
of 1936 


January 12, 1937 
Davis, J. C., Rouposanp AND MERTA, 
A. J. Cs. 
NURALHAQSHAH AND ANOTAER-— 
APPLICANTS 
VETSUS 


EMPEROR—Opposits PARTY 

Bombay Local Boards Act (VI of 1923 as amend- 
ed by Act XIII of 1935), s. 136 (2)—Applicability 
0f— President and servant of Taluka Board charged 
with offences under s, 120-B, read with s. 406 or 
s. 409, Penal Code and s. 406 or s. 409 and 
S$. 477-A, read with s. 109, Penal Code (Act XLV of 
18€0)—Notice not given as required bys. 136 (2 — 
Prosecution more than three months after offence— 
S, 136 (2), if applies to offences—Good faith, ques- 
tion of, if arises—Act, if retrospective in ejfect— 
S. 136 (2), if contemplates distinction between public 
and private prosecutions. 

Per Davis, J. C. and Mehta, A. J. C. (Rupchand, 
A. J. C., contra).—Section 136 (2), Bombay Local 
Boards Act as amended by Act XIII of 1935, applies 
only to acts done by protected persons in discharge 
.of their public duties towards the public. [p. 281, 


col. 2.) 

The President of a Taluka DLacal Board in 
his capacity as President, and a servant of the 
Board were charged with conspiring with ah 
contractor to commit criminal breach of trust 
(s. 120-B with s. 406 or s. 409, Penal Code), and 
with the commission of criminal breach of trust and 
falsification of accounts j. 406 or s. 409 and 
s. 477-A read with s. 109 (abetment) of the Penal 
Codel. Notice required by sub-s. 2 of s. 136, Bom- 
bay Local Boards Act, was not served on the accus- 
ed and the proceedings were commenced more than 
three months of the acts complained of: 

Held, that the provisions of s. 136 (2), Bombay 
Local Boards Act, VI of 1923, as amended by Act 
XI. of 1935, applied to the offences with which 
thelapplicants were charged ; fp. 282, col. 2] 

Held, also that the argument that sub-s. 2 of 
s. 186, Bombay Local Boards Act, can apply only 
to acts done in good faith, could not stand in the 
face of the inclusion in sub-s. (1) and the exclusion 
from sub-s. (2) of these precise words. [p. 281, col. 2.] 
, [Case-law discussed. ] 

he general rule of construction is nova constitutio 
futuris formam imponere debet, non proeteritis 
But this rule does not apply to statutes relating to 
procedure and the law of limitation is a law of 
procedure. Such a law has retrospective effect 
unless there isa distinct provision to the contrary. 
Section 136 therefore has retrospective effect. The 
Ydun (8), relied on. [p. 289, col. 1.] 

[Case-law diseussed.]} 

Per Davis, J. C.—A distinction between ` public 
and private prosecutions cannot be found ins, 136 
(2), Bombay Local Boards Act. [p. 277, col. 1.] 


Mr. Hashmairai G. Chainani, for the Ap- 
plicant (Nuralhagshah). 

Mr. D. N. O'Sullivan, for the Applicant 
(Muhammad Usman Sumro). 

Mr. Charles M. Lobo, for the Crown. 
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Davis, J. C.—In the proceedings out of 
which this reference has arisen, one Muham- 
mad Usman Sumro was charged in his 
Capacity as President of the Tatta Taluka 
Local Board, and one Nuralhaqshah was 
charged, being a servant of the Tatta Taluka 
Local Board, with conspiring with a con- 
tractor, cne Sheikh Sumar, to commit 
criminal breach of trust (e. 120-B with s. 406 
or s. 409, Penal Code), and with the commis- 
sion of criminal breach of trust and falsifica- 
tion of accounts [s. 40. ors 409 ands. 477-A 
read with s.109 (abeliment) of the Penal 
Code] and the question referred to us is 
whether the provisicns of s. 136 (2), Bombay 
Local Boards Act VI of 1923, as amended 
by Act XIII of 1935 applied io the offences 
with which the two applicants Muhammad 
Usman Sumro and Nuralhaqshah were 
charged. If the provisions’ of this sub- 
section did apply, it was admitted that the 
conditions as to notice and limitation had 
not been complied with and the proceedings 
must be quashed, for that sub-secticn now 
provides that no suiit, prosecution or legal 
proceeding shall be commenced against any 
mem ber, officer or servant ofa Local Board 
for anything doneor purporting to have 
been done in pursuance of the Act without 
a month's previous notice in writing of the 
intended action nor after three months 
from the date of the act complained of. 
It was admitted that no notice within the 
provisions of the sub-section had been given 
and that the proceedings were commenced 
more than three months after the acts com- 
plained’ of. 

After the case was argued before the 
Full Bench the point was raised by my 
learned brother bupchand Bilaram—and 
he was of the opinion—ihat as the alleged 
offences with which the accused are charged 
were committed long priorto the amending 
Act of 1935, on the basis of the legal maxim 
nova constitutio futuris formam imponere 
debet, non præteritis, the provisions of the 
amending Act had no application to the 
present case. The Case was, therefore, put 
down for argument on this point. But there 
is ample authority that this maxim does not 
apply to Acts relating to Procedure. In 
Reg. v. Dorabji Balabhai (1) it was laid 
down that an Act of Limitation being a 
law of Procedure governs all proceedings 
to which its terms are applicable from the 
moment of its enactment except so far as 
its operation is expressly excluded or post- 
poned. In that case, the Court of Session 
on November 6, 1873, acquitted the accused 

(1) 11 B HO R117. 
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in a trial for murder. It afterwards 
appeared that the principal witness, one 
{lormusji, who had been admitted as an 
approver on a conditional pardon, had 
Sliven false evidence For this he was 
tned and punished in February 1874. On 
June 5, 1874, the Ad-ocate-General on 
behalf of Government appealed under 
s. 272, Criminal Procedure Code against the 
acquittal of the accused on the charge of 
murder. The appeal was filed on June 5, 
L874. On May 5, an Amending Act (XI of 
1874) became law by which s. 272, Criminal 
Procedure Code was modified. It pre- 
Scribed that no appeal under the enactment 
Should be presented more than six months 
after the date of the judgment complained 
of. Tae Court in that case said: 

- “The six months in this case ended on May 5; 
the day on which the Amending Act became law, 
and it has been argued that ag there was no pos- 
sibility of complying with the terms of the new 
enactment, after it had become law, so as to exclude 
the bar which it imposes, the appeal should now 
be entertained and dealt with, It has been further 
urged that the limitation of six Months, being in 
pari materia with the restrictions on ordinary 
criminal appeals, should be read as part of the 
Limitation Act IX of 1871, which imposes those 
. restrictions, and as subject, therefore, to relaxation 
by the Court at its discretion under the circum- 
stances provided for by s. 5 of the Act. Butan Act 
of Limitation, being a law of Procedure, governs 
all proceedings to which its terme are applicable 
from the moment of its enactment, except so far as 
its operation is expressly excluded or postponed. In 
the present instance, the Legislature has imposed 
an absolute baron our entertaining an appeal after 
eix months from the date of the judgment, and 
where that is so, the only exception that can be 
allowed from the strict terms of the enactment, 
arises in such acaseas that in Mayer v, Harding 
(2), where, what it was necessary to do, could not 
be done on any day within the given time, owing 
to the Courts being closed for the whole of the 
time. Here the Court was accessible for the six 
months, or fora few days short of the six months, 
and when the Legislature imposed the bar, it 
made no reservation, as it frequently does, of 
proceedings taken within a certain time after its 
enactment. Had the new law been intended to be 
read as a clause ofthe Limitation Act, this would 
have been plainly expressed. The section, as it 
stood formerly, excluded the operation of the 
Limitation Act, so that the provisions of the 
latter must have been present to the mind of the 
Legislature in framing the amendment; and in 
imposing an absolute bar on appeals against 
acquittals, the Government may have been actu- 
ated by quite a different policy from that which led 
itto allow a certain discretion in the case of other 
appeals. In Hari Ramchandra v. Vishny Krishnajt 
@) the Court refused to regard a limitation, prescrib- 
ed by s. 42 of Bombay Act, VII of 1867, as equivalent 
to an additional clause of the Limitation Act, and 
the present is a case in which a discretion is not to 


2) (1867) 2 Q B 410; 9 B & 8 27n; 16 LT 429; 15 
W R816. 
(3) 10 B H O R 204. 
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be assumed when it is not granted in the clearest 
terms.” 

Section 136 (2), Bombay Local Boards 
Act, as amended, now reads as follows: _ 

“No suit, Prosecution or other legal proceeding 
shall be commenced against any Local Board or 
against any member, officer or servant of a Local 
Board, or any person acting under the ordersof a 
Local Board, for anything done or purporting to 
have been done, in pursuance of this Act or any 
other law for the time being in force which entitles 
or requires a Local Board member, officer, 
servant, as sach, or other person so acting, to 
exercise any powers or perform any duties without 
giving to such Local Board member, officer, servant 
or person one month’s previous notice in writing 
of theintended action and of the cause thereof, nor 
after three months from the date of the act comp- 
lained of.” 


The Legislature has clearly imposed a 
bar upon the institution of prosecutions 
after three months of the acts complained 
of, and it appears tome ihe only question 
to be decided is whether the provisions of 
this sub-section apply to the offences with 
which the applicants are charged, or per- 
haps, to be more precise, to prosecutions 
for the offences with which the applicants 
are charged. The case, Reg. v. Dorabji 
Baiabhai il), can be supported by a number 
of other cases. In Hope Mills, Ltd. v. 
Vithaldas Pianjivandas, (4) it was laid 
down that where a new enactment deals 
with procedure only, unless the contrary is 
expressed, the enactment applies to all 
actions whether commenced before or after 
the passing of the Act. In Sant Ram v. 
Kanhaiya Lal (5) it was decided by the 
Privy Council that the law of Limitation 
applicable to a suit or proceeding is the 
law in force at the date of the institution of 
the suit or proceeding, unless there isa 
distinct provision to the contrary. Other 
cases to the like effect as the cases cited are 
to be found, for instance, the case in 
Jehangir v. Sheoraj Singh (b); and in 


‘Sultan Begam v. Sarvi Begam (7), it was 


laid down that there is no [vested rightin 
rules of Procedure or Limitation. 

Reference may lastly be made to The 
Ydun (8). In that case, the defendants, 
the Mayor, Alderman ənd burgesses of 
the borough of Preston, constituting the 
Port and Harbour Authority for the Por; 

12 Bom. L R 730; 7 Ind. Cas. 982. 

tS) 15 Bom. L R489; 19 Ind. Oas. 291; 35 A 227; 
401 A 74; 13M LT 437;17 OWN 605; LIAL J 
389; (1913) M W N 470; 17 C LJ 488; 25 M L J 131 
ar "37 A 600; 30 Ind. Cas. 505; AIR1915 All, 334: 
ee 274; A I R 1996 All. 


(7) 48 A 121; 90 Ind, Oas’ 
` 23 A L J 977. 
E 1899) P 236; 68 L J P 101;81 L T 10; 8 Asp. M 


(8) ( 
0 551. 
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and Harbour of Preston, were sued for 
damages by the owners of a barque for 
alieged negligence in inviting the vessel to 
come up where there was not sufficient 
water in the channel leading to the docks. 
One defence taken was that the suit was 
barred by reason of the provisions of 
Public Authorities’ Protection Act, 1893, 
whereby the suit should have been brought 
within six months after the default or 
neglect complained of. The cause of 
action arose on September 13, 1893, the 
Act was passed on December 5, 1893, to 
come into force on January 1, 1894, and it 
was urged that retrospective effect should 
not be givento the Act goas to make it 
include the subject matter of the action. 
As tothat A. L. Smith, L, J. said: 

“It is, however, secondly said that even if this be 
so, still the Act has no retrospective operation, 
and only applies to actions brought after the Act 
came into force on January 1, !894; bat in that 
view I cannot agree, and, in my opinion, that 
point was correctly dealt with by the learned 
President in the Court below. The rule applicable 
to cases of this sort is well stated by Wilde, B. in 
Wright v. Hale (9) at page 232*, namely that when a 
new enactment deals with rights of action, unless 
it is so expressed in the Act, an existing right 
of action is not taken away. But where the enact- 
ment deals with procedure only, unless the contrary 
is expressed, the enactment applies to all actions, 
whether commenced before or after the passing of 


the Act. The Act of 1893 is an Act dealing with 
procedure only.” 

Vaughan Williams, L. J. said: 

“I also agree that the Act is retrospective for 
though no doubt the general rule of construction is 
that nova constitutio futuris formam imponere debet, 
non proeteritis, it is pointed out in Moon v. Durden 
(10) that that rule of construction yields to a suffi- 
ciently expressed intention of the Legislature that the 
enactment shall have a retrospective operation, and 
there is abundant authority that the presumption 
against a restrospective construction has no applica- 
tion to enactments which affect only the procedure and 
practice of the Courts.” 


The learned Public Prosecutor states —he 
does not argue and has not argued—that 
the Amending Act of 1935 does not have 
retrospective effect. This reference there- 
fore, cannot be disposed of on this ground. 
The next argument with which I think | 
should deal, though the learned Public 
Prosecutor states he does not rely upon it, 
is that the sub-section applies only to 
private prosecutions and not to prosecu- 
tions by the Orown. In my opinion, how- 
ever, it is not possible to distinguish 
between private and public prosecutions, 
because to say without qualitication that 
where an Act bars in specitic terms prose- 

(9) (1860) 6H & N 227: 30 LJ Ex. 40;6 Jur. 
(N 8) 1212; 3 LT 444; 9 W R 157. 

(10) (1848) 2 Ex. 22; 12 Jur. 138; 76 R R479, 


* 
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cutions not brought within a certain time 
and after a certain notice, it does not bar 
prosecutions by the Crown, isto say what is 
a contradiction in terms. Itis the Crown 
that in reality in all cases prosecutes for 
offences : the prosecution of offences is es- 
sentially a prerogative and duty of the 
Crown. In Queen- Empress v. Murarjt Gokal- 
das (11) it was said : 

“It must be remembered that all offences affect the 
public as well as the individual injured, and that in 
all prosecutions the Crown is the prosecutor. The 
term ‘party’ in its techincial sense finds no place in 
the Criminal Procedure Code. Every case is conduct- 
ed by the Public Prosecutor, and if any private 
person instructs a Pleader to prosecute, that Pleader 
acts under the direction of the Public Prosecutor 
(s 493, Act X of 1882). The proceeding is always 
treated as a proceeding between the Crown and the 
accused. The Orown either proceeds itself, or lends 
the sanction of its name. The offence is dealt with 
as an invasion of the public peace, and not a mere 
contention between the complainant and the accused 
ve The Orown by the Public Prosecutor is the 
party, not the complainant. It was argued that the 
agreement was binding, as this was a compoundable 
offence. But even in the section of the Code, which 
creates the compounding power, (s. 345), the com- 
plainant is not described as a party, but only the 
person injured. We think, therefore, the complain- 
ant was unable to consent, because the Crown in all 
prosecutions is the prosecutor.” | 

This case has been followed by a Division 
Bench of this Court in Emperor v. Abdullah 
Khan (12) at p. 396*, in interpreting s. 80 (3), 
Bombay District Police Act, where it was 
said : 

“The Public Prosecutor has on the merits of the 
application contended in the first place that s. 80 (3) 
has no application to a prosecution by the Crown. 
He admits that he has no authority to support his 
proposition, but he contends that itis absurd that a 
Police Officer who has been so clever as to escape 
detection for six months should on that account 
escape scot free. I can find no warrant for the 
alleged distinction between Crown cases and others : 
the contrary is laid down in Queen-Empress v. 
Murarjt Gokaldas (11). Even if any distinction could 
be drawn in respect of cases instituted by private 
complainants, it would be impossible to hold that 
s. 80 (3) applied only to the latter when there is 
absolutely nothing to show that any distinction was 
contemplated between various kinds of complaints. 
Section 80 (3) refers to all prosecutions. The Public 
Prosecutor contends that a suit could be filed only 
by a private person: therefore, a prosecution also 
must be by a private person. There does not appear 
to be any reason why the Crown should not sue one 
ofits servants, but even if the Public Prosecutor's 
contention were sound, that a suit contemplated by 
s. 80(3) could be brought only by a private person, 
a prosecution could be instituted either by the Crown 
or by a private person. I hold, therefore, that s. 80 (3) 
Covers & prosecution instituted by the Crown. The 
result may be unfortunate: itis not particularly so 
in this case, as one of the major charges stands. But 

(11) 13 B 389. 

(12) 25 S L R 395; 136 Ind, Cas. 513; A IR 1932 
Sind 28; (1932) Cr. Oas. 114;33 Or.L J 298; Ind 
Rul. (1932) Sind 33. i 


*Page of 25 S. L. R.—[Ed | 
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Bi. Oe is one which the Legislature might well 
mend, 

The case in Queen-Empress v. Murarji 
zokaldas (11) was also followed in Siban 
rat V. Bhagwant Dass (18) and in that case 
t was held, in applying this principle, that 
10 distinction could be drawn between 
sognizable and non-cognizable offences. In 

ee Laws of England it is stated 
Oat: 

“A crime is an unlawful act or default which is 

an offence against the public, and renders the person 
mmcuilty of the act or default liable to legal punishment. 

While a orime is often also an injury toa private 
eS who has a remedy in a civil action, it is as 

nact or default contrary to the order, peace and 

well being of society that a crime is punishable by 
—athe State; Vol. 9, p. 9.” 

Again: 

“Legal punishment is punishment awarded in a 
process which is instituted at the suit of the Orown 
‘standing forward as prosecutor on behalf of the 
subject on public grounds:’ such process when in- 
stituted can be stayed only at the instance of the 
Attorney-General acting on behalf of the Crown, and 
such punishment when awarded can be remitted only 
by the Crown or Parliament : (tbid p. 10).” 

Reference may be made to s. 494, Crimi- 
nal Procedure Code, where the right to 
Withdraw a case is, with the consent of the 
Court, vested in the Fublic Prosecutor. In 
my Opinion, therefore, a distinction between 
public and private prosecution cannot be 
found in s. 136 (2), Bombay Loca] Boards 
Act. The learned Public Prosecutor states 
he does not rely upon this distinction, and 
it is- not his contention that sub-s. (2) of 
s. 136, Bombay Local Boards Act, does not 
apply to prosecutions by the Crown. In my 
Opinion, the answer to the question referred 
to us finaliy depends upon whether the acts 
which constitute the alleged offences were 
or were not acts done or purporting to have 
been done in pursuance ofthis Act. If they 
were, the bgr applies; if they were not, the 
bar Coes nol apply. Now in course of argu- 
ment reference has been made to the pro- 
visions of the. Public Authorities’ Protection 
Act, 1893, and the casein Sharpington v. 
Fulham Guardians (14), where it was held 
that a breach of a private contract made by 
a public authcrity in the exercise of its 
statutory powers did not attract the appli- 
cation of the provisions ¿f the Public Au- 
thorities’ Pr tection Act. In that case, the 
Fulham Guardians entered into a contract 
with the plaintiff, S, a builder, to alter and 
add to an old mansion house to make a 
receiving house for children of paupers 


(13) A I R 1926 Pat. 176; 92 Ind. Oas. 219; 27 Ur. L 
J 235; 5 Pat. 25; 6 P L T 833. 

(14) (1904) 2 Ĝh. 449; 73L J Ch. 777; 91 L T 739; 
20 T L R 643; 52W R617; 683 P 5106 L GR 
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pending their removal to district or separate 
schools, and for the children of parents who 
were in the workhouse, but likely to remain 
there only for short periods. The provision 
of such a receiving house was within the 
Statutory powers and duties of the defen- 
dants. The defence taken was that the acts 
of negligence and default complained of, if 
any, were committed before May 3, 1901, 
and proceedings were not commenced within 
six months of that date as required by the 
Public Authorities’ Protection Act, Far- 
well, J.,in giving judgment said : 

“Public authorities now perform many functions 
which compel them to enter into all sorts of con- 
tracts; but this is the first time it has been suggested 
that on any construction the Act could apply to 
contracts of this nature. The defendants’ Counsel 
had not the courage to follow their argument to its 
logical conclusion and say that every contract entered 
into by a public body is within the Act. But every 
contract entered into by a publie body is necessarily 
in a sense entered into in discharge of a public duty 
or under statutory authority, for otherwise it would 
be mitra vires. And I think it would necessarily 
follow, if 1 decided in the defendants’ favour, that 
every contract entered into by a public authority is 
an act done in pursuance of a public duty or authori- 
ty, and, therefore, isone to which the Act applies. I 
do not see where to draw the line. 

The first case cited, Fielden v. Morley Corporation 
(15), does not, I think, touch the present case at all: 
it was an action for an iujunction to restrain the 
corporation from allowing water to escape from their 
aqueduct and flood the plaintiff's land. The case of 
The Ydun (8), at p. 2404, was an action against 
the corporation for negligence in managing the 
nevigation of the Ribble, and the learned President 
says‘ ‘I cannot doubt that the corporation of Preston 
in carrying out under statutory authority its enter- 
prise of the Ribble Navigation, a water highway to 
Preston, acts as a public authority executing a public 
duty as much as when it makes or maintains the land 
highways within the ambitof the municipality’. The 
action was for negligence in the discharge of that 
public duty. The case in the Justice of the Peace, 
Parker v. London County Council (16), may, I think, 
be explained in the same way. It was an action 
brought by a passenger against the County Council 
for negligence in carrying passengers under their 
statutory powers. I do not think the decision in 
Jeremiah Ambler & Sons, Ltd. v. Bradford Corpor- 
ation (17), at p. 5947, in any way affects the point in 
the case before me; but there isa suggestion at the 
end of Romer, L. J.'s judgment that the act only ap- 
plies to an action whose ground is an act done by 
the defendants directly in execution, or intended 
execution of their public duty or authority; that 
would seem to show that it would not apply to an 
action based upon a contract which was only inci- 
dental to their duty. In the last case cited, Cham- 


415) (1699) 1 Oh. 1,67 L J Ch’ 611; 79 L T 231; 47 W 
R 295 


(16) (1904) 2 K B 501; 73L JK B56; 90 L T 
415; 52 W R476; 68 J P 239;2 LGR 662; 20T LR 


271. 
(17) (1902) 2 Oh. 585; 71 L J Ch. 744; 87 L T 217; 56 
J P 708, 18 TLR 758. 
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berlain and Hookham, Ltd. v. Bradford Corporation 
(18), the corporation were sued by patentees for in- 
fringement of their patent for electric meters in 
carrying out the electric lighting of Bradford under 
Statutory powers, and, the action having failed, the 
learned Judge held that they were attacked in respect 
of something done in performance of their public 
duty, and gave them solicitor and client costs. 

The present case seems to me quite different. The 
public duty which is here cast upon the guardians 
13 to supply a receiving house for poor children; a 
breach or negligent performance of that duty would 
be an injury to the children, or possibly to the public, 
who might be injured by finding the children on the 
highway. In order to carry out this duty they have 
power to build a house or alter a house, and they 
accordingly entered into a private contract. It is a 
breach of this private contract that is complained of 
in this action. It is not a complaint by a number of 
children or bya member of the public in respect of 
the public duty. Itisacomplaint by a private in- 
dividual in respect of n private injury done to him. 
The only way in which the public duty comes in at 
all is, as I have pointed out, that if it were not for 
public duty any such contract would be ultra vires. 
But that would apply to every contract. I cannot 
find any ground for saying that this particular con- 
tract comes within the Act. [think it is clear that what 
is complained of is a breach of a private duty of the 
guardian to a private individual. The result is 
that, so far as this section is concerned, the action 
will lie.” 

But the question whether s. 136, Bombay 
Local Boards Act applies to the case of a suit 
for breach ofa private contract has been 
fully considered by the Bombay High Court 
in District Local Board, Poonav. Vishnu 
Raghoba Vaderkar (19) and it was decided 
that it did not. Patkar, J. said : 

“The complaint in the present case is by a pri- 
vate individualin respect of private injury dont to 
him by breach of contract. The question of public 
duty arises only in a remote way inasmuch as but 
for such public duty any such contract would be 
ultra vires. The performance of the contract is only 
incidental to the statutory power of the Local Board.” 

With that decision, I, with respect, 
agree, but it is not authority for, and it 
does not deal with a case where a Presi- 
dent or sub-uverseer or a servant of a 
Taluka Local Board is being prosecuted for 
acts done or purporting to be done in a 
public capacity towards the public. Sec- 
tion 167, Bombay District Municipal Act, 
which relates to suits alone, but in which 
the words “for anything done or purporting 
to have heen done” occur, has been interpret- 
ed by the Bombay High Court in the case in 
Govind Dhond Shet v. Chiplun Municipality 
(20) and in a suit for damages, for negli- 
gence against members of the Managing 


(16) (1900) 83 L T 518; 64 J P 806; 17 RP O 762: 17 
T LR 62, 


(19) 57 B 67; 142 Ind.Cas 625; A IR 1933 Bom. 
164; 35 Bom. L R 55; Ind. Rul. (1933) Bom. 253. 

(20) 56 B 448; 140 Ind. Cas. 213; AIR 1939 
-i 562; 34 Bom, L R 1216; Ind. Rul. (1932) Bom. 
567. 


NURALHAGSHAH V. EMPEROR (SIND) . 


169 10 


Committee, the Court held that the condi- 
tions of notice and time were to be strictly 
complied with and the suit failed. The 
wording of the Public Authorities’ Protec- 
tion Act, 1893, has been considered at. 
length in relation to s. 80, Civil Procedure 
Code, in the Oaleutta case in Jatinilra 
Mohan v. Rebatimohan Das (21). In that 
case a passage from the judgment of Lord 
Shawin Bradford Corporation v. M yers (22), 
is quoted as follows : 

“Granted that the respondents had not a statu- 
tory duty to sell coke, still they had ‘authority’ to 
do so, and what is here complained of is neglect 
in doing a thing which is authorized by statute, 
Ithink the appellants’ Counsel were justified in 
attaching weight to this word, and that it does 
extend theambit of the limitation But there is 
another word in the section which must not be 
left out of view. It is not enough that the neglect 
occursin the doing of a thing which is authorized 
by the statute, but the thing done is not every 
or anything done but must be something in the 
execution of a public duty or authority, and it 
is only neglect in the execution of any such duty 
or authority that is covered by the statute. This 
restriction appears to me to be vital” His Lord-. 
ehip explained what contract would or would: not be 
within the statute aud in that connection, observed 
thus : “If there be aduty arising from statute or the 
exercise of a public function, there is a correlative 
right similarly arising. A Municipal tramway 
car depends for its existence and conduct on, 
say,aprivate and many public acts and the cor- 
poration in running it is performing a public duty. 
When a citizen boards sucha car,in one sense he 
makes, by paying his fare, a contract; but the board- 
ing ofthe car, the payment of the fare and the 
charging of the corporation with the responsibility . 
for safe carriage are all matters of right on the port 
ofthe passenger, a public right of carriage which he 
shares with all his fellow citizens, correlative to 
the public duty with the corporation owes to all. 
Similarly when a Municipality, by virtue of pri- 
vate and public statutes, carries on a gas under- 
taking, the public duty of manufacture and supply 
finds its correlative in the right of the consumer, 
a public right which he has in common with all 
his fellow house-holders, to supply and to service. 
In both of these cases, accordingly @the Public 
Authorities’ Protection Act applies.” But where 
the right of the individual cannot be correlated with 
a statutory or public duty to the individual, the 
foundation of the relations of parties does not lie 
in anything, but a private bargain which it was 
open for either of the Municipality or the indivi- 
dual citizen, consumer or customer to enter into 
or to decline. And an action on either side founded 
on the performance or non-performance of that 
contract is one to which the Protection Act does 
not apply, because the appeal which is made to a 
Court of law does not rest on statutory or public 
duty, but merely on a private and individual 
bargain.” 

Then the Judgment goes on : 

“The above extracts quoted from the illuminating 


(21) 59 © 961; 138 Ind. Cas 4; AI R 1932 Cal. 
275; 55 OL J 8; Ind. Rul. (1932) Cal. 401. - 

(22) (1916) 1A O 242; 85L J KB 146; 114 L T 
a 80 J P121; 14 LG R130; 60 8J 74,32 TL R 
113. 
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xpeeches fully explain the scope of the statute of 
K893. The difference in the wording of the two 
statutes must, however, be always kept in view. 
The words in s. 80 of the Code are.: ‘Suit .. . in 
«espect of any act purporting to be done by such 
wWublic officer in his official capacity. Ths words 
of the statute of 1893, as already pointed out, 
are: Any action ..for any act done in pur- 
suance or execution or intended execution of any 
Act of Parliament or of any public duty or autho- 
rity or in respect of any alleged neglect or default 
in the execution of any such Act, duty or authority’ 
Aspointed out by their Lordships of the Judicial 
Committee in Bhagchand Dagdusa v. Secretary of 
State (23) the words ‘in respect of is a form going 
beyond ‘for anything done or intended to bə done’. 
Then the words ‘any act purporting to be done in 
his official capacity’ go very much further than 
“any act done in pursuance or execution or intended 
execution, etc.’ Under s. 80,it is enough that the 
act is done and that it is purported to have been 
done inan official capacity; and it is not uecessary 
to gofurther and enquire whether it was done in 
execution or intended execution of any statute or 
public duty or authority.” 


In my opinion though the words in each 
Statute must of necessity be construed as 
they stand, the general test in cases of this 
kind is, whether the act complained of is 
an act done by the protected person in his 
public capacity in relation to the public 
ora member of the public, or whether it 
is done in relation toa private individual. 
The protection applies only to the per- 
formance of duties towards the public: 
See Halsbury, Vol. XXII], p. 341. Jf, for 
instance, in this case, the President of the 
Taluka Local Board and the servant had 
conspired to defraud the contractor and 
had net conspired with the contractor to 
defraud the public, it would not have been 
difficult to hold that the provisions of 
Ss. 136 (2), Bombay Local Boards Act, 
would not have operated to protect them. 
In Jatindra Mohan v. Rebatumohan Das (21) 
the distinction between the English statute 
and the Indian statute is stressed and the 
judgment of the Privy Council in 
Bhagchand Dagdusa v. Secretary of State 
(23) is referred to. In that case, a suit 
was brought against the Secretary of State 
for a declaration that a notitieation was 
invalid and for an injunction restraining 
the collection of a tax or rate. The defence 
mier alia was taken that no notice In 
accordance with the provisions of s. 8U, 
Civil Procedure Code was given, and tne 
suit was dismissed on ihat ground. Finally 
in appeal their Lordships of the Privy 
Oouncil said : 

“A view, therefore, about a bill for an injunction 


(28) 51 B 725; 104 Ind. Cas. 257; ATR 1927 PO 176; 54 
I A 338; 53M LJ81:25 44 J 641; 29 Bom. L R 
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against serious and irreparable damage requiring 
the intervention of the Court,’ almost undisputed 
in the Court of appeal, would not be any guide to the 
meaning of the Oivil Procedure Code, where the 
clause applies to all officers of Government and to 
all their official Acts, and where the words in 
respect, of a form going beyond ‘for anything done 
or intended to be done’, show it to be wider than 
the statutes, on which the English authorities, 
were decided. On the other hand, the view which 
has been taken in the other High Courts may be 
shortly summarized thus: The argument that a 
statutory provision as to procedure is subject to 
some exception of cases where hardship or even 
irremediable harm might be caused if it ware 
strictly applied, might be used with equal cogency 
in connection with a code fixing the admissibility 
of evidene or with a limitation section, recogniz- 
ing rights but barringremedies For this, however, 
there isno authority. The Act, albeit a Procedure 
Gode, must be read in accordance with the natural 
meaning of its words, Section 80 is express, explicit 
and mandatory, and it edmits of no implication 
or exceptions. A suit in which inter alia an 
Injunction is prayed is still ‘a suit? within 
the words of the section, and to read any qualifi- 
cation into it is an encroachment on the function 
of legislation. Considering how long these and 
similar words have been read throughout most of 
the Courts in India in their literal sense, it is 
reasonable to suppose that the section has not been 
found to work injustice, but if this is not 80, it is a 
matter fo be rectified by an amending Act.” 

The words stressed in that case were 
‘in respect of which do not occur io 
s. 136 (2), Bombay Local Boards Act, but 
the words ‘purporting to have been done’ 
a mere grammatical variation of the words 
‘purporting to be done’ do occur. The 
meaning of the word ‘purporting’ has been 
sufficiently discussed in the referring judg- 
ment. Itclearly operates to extend the 
meaning ofthe words ‘done in pursuance 
of’ which occur in the English Act. The 
words ‘purporting to have been done, clearly 
donot mean something done in pursuance 
of an Act but something seeming or intend- 
ed toseem tohave been so done. Tne 
precise meaning of the words is difficult to 
state as the judgments in the Full Bench 
casein Kotz Reddi v. Subbiah (24) show, 
but the following passage fromthe judg- 
ment of Spencer, J., is of assistance : 

“I agree with the two judgments just pronounced 
and with the opinion of the Calcutta High Court in 
Jogendra Nath Roy v. Price (25) that whether 
the public officer’s act complained of is legal or 
illegal, deliberate or inadvertent, notice under s. 80 
Civil Procedure Code is necessary before a suit ig 
instituted. I think, with due respect that the deci- 
sions ofthe single Judge in Shahebzadee Shahyn- 
shah Begum v. Fergusson (26) and Muhammad Saddig 
Ahmad v. Panna Lal (27) were wrong. We have 


(24) 41 M 792; 46 Ind. Cas. 86; ATR 1918 Mad, 
62; 34 MLJ 494; 7L W 586; 23M LT 357, (1916) 
MW N 414. 
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(26) 7 O 499. 

(27) 26 A 220; A W N 1908, 241, 


280 


been asked to construe the words ‘any act 
purporting to be done by such public officer in 
his official capacity’ as signifying ‘any act done by 
such public officer in the honest belief that he 
was acting in his official capacity’. ‘Purporting’ 
literally means ‘holding out’ and neither ‘profess’ 
nor ‘pretend’ is an exact synonym for it. ‘Profess’, 
as its derivation suggest, generally implies an open 
declaration in words. ‘Pretend’ more often than not 
is used where that which is held out is not 
what it really is. I think that the word ‘purporting’ 
covers a profession by acts or by words or by 
appearance of what js trueas well as of what is not 
true.” 


The words of sub-s. (2), s. 136, Bombay 
Local Boards Act, as applicable to prose- 
cutions may usefully be compared with 
the correspouding words in s.197 (1), 
Criminal Procedure Code as already in- 
terpreted by a judgment of this Court in 
the case- in Hidayatullah v. Emperor (28). 
In that sub-section occur the words ‘while 
acting or purporting to actin discharge 
of his official duty’. It is true that in 
s. 197 (1) occurs the word offence while in 
s. 186 (2), Bombay Local Boards Act, 
occurs the word ‘act’, but the word ‘prosecu- 
tion’ now introduced into that sub-section 
by necessary implication gives to the 
word ‘act’ in reference to a prosecution 
the meaning of ‘offence’ and as an official 
acting or purporting to act in the discharge 
of his official duty must of necessity act or 
purport to act in pursuance of statutory 
duties conferred on him by law there 
appears to me in this respect no difference 
of substance between the relevant words 
of s. 197 (1), Criminal Procedure Code 
and s. 136 (2), Bombay Local Boards Act. In 
Hidayatullah v. Emperor (28) the facts were 
similar tothe facts of this case, but at that 
time s. 136 (2), Bombay I.ocal Boards Act, 
had not been amended. A President, a 
munsht anda sub-overseer of a Taluka 
Local Board were charged with offences 
under s. 120-B read with s. 409, Indian 
Penal Code and ss. 477-A and 477 read 
with s. 109, Penal Code, as the present 
applicants are charged under s. 120-B and 
s. 406 or ss. 409 and 477-A, and the ques- 
tion then considered was whether sanction 
under s. 197 (1), Criminal Procedure Code 
was necessary. With respect to this ques- 
tion, Ferrers, J. C. said: 

“The third point concerns the question whether 
in what he did accused No. 3 was acting or 
purporting to act in the discharge of his official 
duty One of those acts was attestation by him of the 
fraudulent entries. Under the rules the President 


is personally responsible for disbursement of money 
to payees. He has besides on June 27, 1930, issued 
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definite orders that payments should invariably be 
made in his presence. We think, therefore, that 
in the act with which he is charged the President 
must be held to have been at least purporting to 
act in the discharge of his official duty. The 
learned Judge observes that: “It is not enough 
that his capacity as public servant put him in a 
position to do the alleged act. It is essential that 
it should be done as an official act or under the 
cloak of what purports to be an official act. Surely 
the official duties of accused No. 3 did not require 
him to commit the offence of criminal breach of 
trust’, We think this reasoning is unsound... His 
argument seems to be that no official is required 
by his duty to do anything which is an offence. 
If he does any such thing, then he is doing that 
which his duty as a public servant does not re- 
quire or authorize him to do. In so doing he is, 
therefore, not acting as a publie servant at all. 
This argument would, if it were pushed to its 
logical conclusion, make s. 197 altogether illusory 
and ineffective. The Legislature certainly intended 
to afford some protection to public servants against 
prosecutions. But if the interpretation favoured 
by the learned Judge had been sound, this pro- 
tection could be of no avail. That interpretation 
would lead to the conclusion, that no man, while 
acting as a public servant, can render himself liable 
to any prosecution. This conclusion we cannot 
accept.” 

Rupchand, A. J.C. said: 

“It was next suggested that it is no part of the 
duty of a public servant to misappropriate moneys 


-entrusted to him as such public servant, or to 


falsify account books which he is required to 
maintain himself or through his subordinates, and 
under his supervision as such public servant, and 
that, therefore, s. 197 is no bar to hia being pro- 
secuted without the previous sanction of Govern- 
ment for conspiracy to embezzle such moneys or 
for embezzlement of such moneys or for abetment 
of falsification of accounts by his subordinates. 
Reliance was placed on the cases in In re Abdul 
al Saheb (29) and Amanat Ali v. Emperor 


n the other hand, in Imperatrix v. Lakshman 
Sakharam (31) the prosecution of a Mahalkari who 
had falsified proceedings pending before him was held 
to be without jurisdiction in the absence of sanc- 
tion of the Government under s. 466 of Act X 
. 1872, corresponding to s. 197 of the present 

ode. 

In Emperor v. Kalu Mahadev (32) it was held 
that the sanction of the Local Government under 
s. 197 was necessary before a revenue patel could 
be tried for embezzlement in connection with his 
official duties. 

In Emporer v. U Maung Gale (33) it was like- 
wise pointed out that even ifthe offence complain- 
ed of in that case fell within the purview of s. 409, 
Penal Code, the accused being Vice-President of a 
Municipality, it would have required the sanction 
of Government. The case in In re Abdul Khadir 
Saheb (29) was dissented from. 


(29).17 Or. L J 168; 33 Ind. Cas. 648; AI R 1917 
Mad. 344; (1916) 1 M W N 384. 

(30) 330 W N 1058: 122 Ind. Cas. 627; AI R 
1929 Cal. 724; (1929) Cr Cas, 360; 38 Or. L J 430; 
Ind. Rul. (1930) Cal, 259. 

(31) 2 B 481. 

(32) 29 Bom. L R 707; 102 Ind. Cas. 342; AI R 
1927 Bom. 432; 28 Cr. L J 534; 8 A I Or. R161. 

(33) 4 R 128; 97 Ind. Oas. 64; A I R 1926 Rang, 
171, 27 Cr. L J 1088, 
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In the case in Sankaralinga Tevan v. Avudai 
Ammal, 35 Ind Cas. 826 (34) atp. 827* Seshagiri 
Aiyar, J., while dealing with a somewhat similar 
argument, has said: If this argument is pushed to 
its logical conclusion no public servant or Judge van 
have the safeguard of a sanction, as itis not within 
the powers of such an officer to commit an offence. 
Any offence committed by such a person must 
prima facie be beyond his official rights and duties. 
I do not think that such a result ig the necessary 
consequence of the language employed by the 
Legislature. 

These observations have been referred to with 
approval in Gangaraju v. Venki (35) at pp. 607 and 
608T and it was said; “And yet that is the effect 
of some of the decisions, that the commission of 
an offence being no part of a public servant's 
duties, no sanction is required for his being pro- 
secuted for an offence alleged to have been com- 
mitted by him while he was discharging or pur- 
porting to discharge those duties. The language 
of s. 197, Oriminul Procedure Code, does not, in 
our opinion, afford any justification for such a 
construction.’ 

After referring to the divergence of opinion 
which has prevailed in different High Oourts on 
the construction of the provisions relating to sanc- 
tion and the amendments made from time to time, 
it was further said: ‘In Sivaramakrishna Ayyar 
v. Seshappa Naidu (36) Ourgenven, J. held that 
the offence contemplated by s. 197 ‘must contain an 
element necessarily dependent upon the offender 
being a public servant’; We are of opinion that 
this is too limited a construction of the section. 
The question is not as to the nature of the offence 
but whether it was committed by a public servant 
acting or purporting to act as such in the discharge 
of his official duty. We hold that if the offence 
alleged was committed; by the public servant while 
he was actually engaged in or purported to be 
engaged in,the discharge of his official duty, 
sanction is required. 

With these observations I concur, and applying 
them to the present case, there can be no doubt 
that the offences with which accused No. 3 was 
charged were alleged to have been committed by 
him while acting or purporting to aclin the dis- 
charge of his official capacity. It was only in that 
capacity that he would authorize payment of the 
Bums of money which are alleged to have been 
embezzled, and it was in that capacity that he 
could supervise the proper maintenance of the books 
and initial the entries made fn them which are 
said to have been falsely made.” 

It may be said that we are not here 
concerned with the provisions of s. 197, 
Criminal Procedure Code but if we sub- 
stitute for the words “acting or purporting 
to. act in the discharge of his? official 
duty” the words “acting or purporting to 
act in pursuance of this Act”, the analogy 


(34) 35 Ind. Cas. 826; A I R 1917 Mad. 657; 17 
r. L J 394 


(35) 52 M 602; 118 Ind. Cas. 102; A I R 1929 Mad. 
659; (1929). Or. Cas. 140; 30 Or. LJ 864; 57M L J 
31; 30 LW 116;57 M LJ 31; Ind. Rul, (1929) Mad. 
742; (1929) M W N 387. 

(36) AIR 1929 Mad. 172; 115 Ind. Oas. 248; 30 
Cr. L J 396; 52 M 347; 56M L J 263; 29 L WIT; 
(1929) M W N 53. 
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is clear. Official duty is something done 
in pursuance of some Act or statutory 
authority. The words used in the Bombay 
Local Boards Act are then merely a vari- 
ation of the words used in s. 197, Criminal 
Precedure Code, considered necessary by 
the Legislature to apply the same principle 
of protection to the members, officers or 
servants of a Local Board acting or pur- 
porting tu act under the particular statute 
which governs them. It is true the words 
used in the amended sub-s. 2 of s. 136, 
Bombay Local Boards Act are not all 
appropriate. It is not appropriate to speak 
of the prosecution of a Local Board, but 
we must interpret the words as they now 
stand. Bearing in mind then the principle 
that s. 136 (2), Bombay Local Boards Act, 
can apply only to acis done by protected 
persons in discharge of their public duties 
towards the public, or in the words of 
s 136 (2) of the Act “purporting to have 
been done” excluding for the present the 
question of fraudulent or dishonest intent 
which, if proved, makes the acts offences, 
it appears to me that it cannot fairly be 
said that the President was not acting or 
purporting to act inexercise of his statutory 
duties towards the public in pursuance 
of the Act he got measurements recorded 
in the measurement book and got bills 
prepared -by the sub-overseer or that the 
sub-overseer was not acting or purporting 
to act in pursuance of his statutory duties 
or in pursuance of the Act when he re- 
corded measurements, prepared bills, signed 
a cerlificate, and wrote a cheque. 


The fact that they did these acts to 
defraud the public is a matter at present 
of allegation only; itis a matter of sub- 
sequcnt proof or disproof, but taking the 
acts as they stand, as they should be 
taken, when the presumption of innocence 
is to be applied, as it must be applied, at 
the beginning of the trial, I find it diff- 
cult to see how the acts complained of 
fall outside the scope of the provisions of 
s. 136 (2), Bombay Local Boards Act. I 
do not think the argument that sub-s. 2 
of s. 136, Bombay Local Boards Act, can 
apply only to acts done in good faith, can 
stand in the face of the inclusion in sub- 
s. (1) and the exclusion from sub-s. (2) 
of these precise words, for to me it 
appears that the difference in the wording 
of sub-s. (1) and sub-s. (2) is as significant 
as it is clear. These sub-sections are as 
follows: 


“136. (1) No suit, prosecution or other legal pro- 
ceeding shall lie against any member, officer or 
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servant of a Local Board or any person acting 


under the order of a Local Board in respect of 


anything which is, in good faith, done or inten- 
ded to be done under this Act or under any other 
law for the time being in force which entitles or 
requires a member, officer, servant as such, or other 
Person so acting to exercise any powers or perform 
any duties. 

:2) No suit, prosecution or other legal proceed- 
ing shall be commenced against any Local Board 
or against any member, officer or servant of a 
Local Board, for any person acting., under the 
orders of a Local Board, or anything done, or 
purporting to have been done, in pursuance of this 
Act or any other law for the time being in force 
which entitles or requires a Local Board, member, 
officer, servant as such or other person so acting 
to exercise any powersor perform any duties with- 
out giving to such Local Board, member, offcer, 
Servant or person one month's previous notice in 
writing of the intended action and of the cause 
thereof, nor after three months from the date of 
the act complained of.” 

In sub-s. (l) occur the words “good 
faith” and the words ‘‘done or intended to 
be done under this Act’, words which 
in their nurrower meaning resemble the 
words in the Engtish statute of 1893, 
“or execution, or intended execution of 
any Act", but in sub-s. (2) the words 
“good faith” are missing and the words 
“purporting to have been done” occur. 
In both sub-sections occur the words: “No 
suit, prosecution or other legal proceed- 
ing? in this order; no distinction is made 
between a suit or prosecution. In both 
sub-sections a member, officer or servant 
of a Local ioard is named and the fact 
that in sub-s. (2) the Local Board itself is 
also named appears to me to make no 
difference. Moreover, it cannot be said 
that the question of “good faith” was not 
present tothe mind of the Legislature. It 
occurs in sub-s. (1). Its omission from 
' sub-s. (2) appersto be deliberate and im- 
portant: see Narayan Hari v. Yeshwant 
Raojzi (37). In my opinion, therefore, to read 
into sub-s. (2) the words “good faith" is 
to read into the sub-section words which 
the Legislature purposely omitted. If sub- 
sequent events show that the protection 
afforded by the Act as now amended is 
too wide, the Legislature may amend the 
Act, but it is our duty to respect the ine 
tention of the Legislature as expressed in 
its enactments; it is our duty to interpret 
and apply the laws, but it is not our duty 
to amend them. It is not our duty to vary 
the words of a statute in an endeavour 
to meet a particular case. Hard cases 


make bad law. 


(37) 52 B 832; 114 Ind. Oas. 246; A IR 1925 Bom. 
Ind. Rul. 


352; 30 Cr. L J 278; 30 Bom. L R 1018; 
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It is significant that in the English 
Statute, the Public Authorities’ Protection 
Act, 1893, occurs a provision excluding 
its operation from proceedings brought by 
any department of Government against 
any local authority or officer of any local 
authority. Ths learned Public Prosecutor 
does not prees the argument of the English 
Statute or the application of the principle 
set out in Siban Rai v. Bhagwant Dass (13) 
to the facts of this case. The only argu- 
ment he is prepared jn any way to press is 
that the words of the sub section must 
be construed strictly and will not apply 
to the charge of conspiracy. I realize 
the force of this argument. I bear in 
mind that in the case of s. 195, Criminal 
Procedure Code, there is a spec:al sub-s. (4) 
to apply the provisions of sub-s. (1) to 
conspiracies and abetmeut of offences, but 
the objections to accepting the argument 
of the learned Public Prosecutor set out 
in the referring judgment still seem to me 
to prevail. The acts by which the con- 
spiracy would be proved are acts to which 
the provisions of the sub-section apply. 
Moreover, the agreement becomes a con- 
Spiracy within the meaning of s. 120-B, 
Indian Penal Code, merely because it is an 
agreement to do these acts. In my opi- 
nion, therefore, the sub-section applies on 
the particular facts of this case to all the 
charges against the applicants. In my 
humble opinion, the answer to the ques- 
tion referred to us is thatthe provisions 
of s. 136 (2), Bombay Local Boards Act, 
VI of 1923, as amended by Act XII of 
1935, do apply to the offences with which 
the applicants are charged. 

Rupchand, A, J. C.—This reference 
raises a question of considerable impor- 
tance depending upon the true con- 
struction of s. 136, Bombay District Local 
Boards Act, 1923, as amended by Act XIII 
of 1935. The old section protected a Local 
Board, its officers and servants and per- 
sons acting under the authority of a Local 
Board, frum a civil suit’ being filed 
against them unless it was fled within 
three months of the date of the act com- 
plained of and after giving the defendant 
a month’s previous notice. ‘he scope of 
s. 186 has been considerably enlarged. 
Sub-s. (1) is new and exempts from personal 
liability members, officers and servants of 
a Local Board and other persons acting 
under ihe authority of a Local Board tor 
certain acts done by them in good faith. 
This sub section does not, however, exempt 
a Local Board from its liability for acts 
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done in good faith by such persons and is 
onthe lines of similar provisions contained 
in s. 265, Public Health Act, (35 and 39, 
Vict., O. 55) 1875, and other statutes pari 
materia. The old sub-s. (1), which has 
been considerably extended in its scope is 
now sub-s. (2). It exempts a Local Board, 
lis officers and Servants and any person 
acting under its authority in respect of 
certain acts not only from a civil action 
but also from a crimina] proseculion and 
from all legal proceedings of any other 
kind whatsoever unless the suit, prosecu- 
tion or other proceeding, as the case may 
be, is instituted within three months from 
the date of the act complained of and of 
which a months previous notice has been 
given. 


It is on the strength of sub-s. :2) as 
recently amended that the present appli- 
cation- for quashing proceedings has been 
filed. Theapplicants are the President and 
sub-overseer of a Taluka Loca! Board and 
are being prosecuted along with a con- 
tractor of the Board for conspiracy to 
embezzle money and for embezzlement. 
It is therefore necessary to consider what 
are the acts which are protected. Our 
attention has not been invited to any deci- 
sion bearing upon the present section 
or on similar sections contained in cognate 
Acts protecting public bodies and their 
employes from both civil and criminal 
proceedings. But there are a number of 
decided cases on similar provisions con- 
tained in different statutes of the English 
Legislature and particularly on the provi- 
sions contained in the Public Authorities’ 
Protection Act, 1893, which is a repealing 
and consolidating Act and now affords the 
necessary statutory protection against legal 
proceedings. It applies not only to public 
bodies and persons acting under them 
but also io employees of Government 
and persons acting under them. ‘This Act 
is couched in words which are even wider 
than ihose of s. 186 of our Act. Under 
the English Law it has been held that 
the protection afforded by the former sta: 
tutes which were repealed by the Public 
Authorities’ Protection Act, 1893, and also 
under that Act, applies only to bona fide 
acts done in performance of duties to- 
wards the public: see Halsbury, Vol. 23, 
paras. (YU, 693 and 696. The latest English 
case dealing with that question is Scammell 
and Nephew, Ltd. v. Hurley (38). In that 


(38) (1929) 1K B 419; 98 LIK B98; WOL T 
238; 93 J P 99; 45T L R 75; 27 L G R 53. 
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case at p. 427*, Scrutton, L. J. has said: 

“The Public Authorities’ Protection Act, 1893, is 
wanted only if the acts complained of are illegal. 
It may be an answer to the action that those acts 
were legal, or gave no cause of action; but it is 
unnecessary to consider this, if, though the acts 
were illegal, they are acts in respect of which 
an action can only lie if brought within the 
statutory limit of time, in this case sıx months 
next after the act, neglect or default complained 
of To require the application of the Public Au- 
thorities’ Protection Act, the acts must be acts 
not authorized by any statute or legal justification 
but acts intended to be done in pursuance or exe- 
cution of some statute or legal power. It would 
appear therefore if illegal acts are really done 
from some motive other than an honest desire to 
execute the statutory or other legal duty and an 
honest belief that they are justified by statutory 
or other legal authority; if they are done from a 
desire to injure a person or to assist some person 
or cause, without any honest belief that they are 
covered by statutory authority or are necessary in 
the execution of statutory authority, the Public 
Authorities’ Protection Act is no defence, for the 
acts complained of are uot done in intended exe- 
cution of a statute but only in pretended execu- 
tion thereof.” : 

One of the earliest cases referred to in 
this judgment is that ın Selmes V. Judge (39) 
which turned upon the prvutection claimed 
by the defendants who were highway sur- 
veyors under the provisions of 5 & 6 Will. 
IV, C. 50, and in that case although the de- 
fendants succeeded on the merits, Black- 
burn, J. observed: 

“I agree that if a person knows that he has not 
under a statute authority to do a certain thing, 
and yet intentionally does that thing, he cannot 
shelter himself by pretending that the thing was 
done with intent to carry out that statute.” 

Another still earlier leading case which 
requires mention is that in Hazeldine v. 
Grove (40). In that case, it was held that 
a Justice of the Peace was entitled to 
the statutory protection under Statutes 2 
& 3 Vict.,C. 71, although he had exceed: 
ed his jurisdiction and with some colour 
of reason he believed himself to be acting 
in pursuance of his legal authority. In 
that case, Lord Denman, C. J. has, at 
p. 10067, said: 

“If go, it becomes necessary to consider the first 
question stated: namely, whether the defendant was 
entitled to any statutory protection. It was ad- 
mitted in the argument that the fifty-third section 
of this Act must be construed on the principle 
which has always been applied to the construc- 
tion of the analogous clauses in the Statute of 
James I and George Il, before referred to, and 
other similar provisions 10 various statutes. That 
principle seems to be this; that, where the Magis- 
trate with some colour of reason, and bona fide 
believes that he is acting in pursuance of his law- 
ful authority he is entitled to protection, although 

(39) (1871) 6 Q B 724. 

(40) (1842) 3 Q B 997; 3 @&D210;12L JM C 
10; 7 Jur. 262. 

*Page of (1929) 1 K B.—[Ed.] 
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he may proceed illegally, or exceed his jurisdiction. 
Whether he acts with such colour of reason and 
bona fide, or questions for the jury under all the 
circumstances... 2”. 

Again at p. 1008* his Lordship has said: 

“There was a fault in the commencement, which 
made the whole proceeding illegal; but these statu- 
tory protections suppose an illegality, soa that there 
is no defence on the merits. For the reasons how- 
ever. Which we have given we think there was no 
illegality of such a palpable nature, no such want 
of reasonable colour or bona fides, as to digentitle 
the defendant to notics and the other protection 
of the statute; and that this rule therefore for set- 
ting aside the non-suit, must be discharged.” 

The substance of the above decision and 
other decisicns upon the same point is that 
anact is to be regarded as done in pur- 
suance of a statute only if the doer had 
a reason and bona fide helief that he was 
so acting. That is also the view taken by 
their Lordships of the Privy Council in 
Richard Spooner V. Juddow (41) and also 
by Indian High Courts: in interpreting 
similar provisions contained in the Acts 
of the Indian Legislature and there is no 
reason why the same interpretation should 
not be placed on s. 136, Bombay Local 
Boards Act. In Richard Spooner v, Juddow 
(41) at p 3797, Lord Campbell has said: 

“Our books actually swarm with decisions put- 
ting a contrary construction upon such enact- 
ments, and there can be no rule more firmly 
established than that if parties bona fide and 
not absurdly believe that they are acting in pur- 
suance of statutes, and according to law, they are 
entitled to the special protection which the Legis- 
lature intended for them, although they have done 
an illegal act...If Indian revenue officers have 
fallen into a mistake, or without bad faith have 
been guilty of an excess in executing the duties 
of their office, the object of the Legislature has 
been, that they should not be liable to be sued in 
a Civil action before the supreme Courts. Liability 
to be prosecuted criminally stands upon a totally 
different foundation.” _ 

In Runchordas Morarji v. Municipal Com- 
missioner (42), where the interpretation of 
s. 527, City of Bombay Municipal Act 
‘Bombay Act Tl of 1888), which provided 
for limitation of suits in respect of acts 
done, was in issue, Sir Lawrence Jenkins 
has said: ; 

“Now it is well established that provisions of 
this sort do not extend to all suits against persons 
intended to be protected. This is amply illustrated 
by decisions of the English Courts on cognate 
provisions, which are valuable guide to us in this 
respect One principle of exception is thus stated 
by the late lord Blackburn, while still a Judge 
of the Queen’s Bench, in Selmes v. Judge (39), at 
p. 1974, where he says: ‘Ithas long been decided 
that such a provision as that contained in this 

(41) (1848) 4 M I A 353; 6 Moo. P O 257; 1 Sar. 363 
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section is intended to protect persons from the 
consequences of committing illegal acts, which are- 
intended to be done under the authority of an-Act > 
of Parliament, but which by some mistake are not 
justified by the terms and cannot be defended by 
its provisions. I agree that if a person knows that 
he hes not, under a satute, authority to do a 
certain thing and yet intentionally does that thing, 
he cannot shelter himself by pretending that the 
thing was done with the intent to carry out that 
statute.’ Again, Lush, J. says (pp. 728-729*): ‘It is 
clear they bona fide believed , they were doing 
what the law allowed and that is all that- 
is needed to entitle them to the protection of the 
statute. Hannen, J.s remarks were to the same 
effect. The result appears to me to be that the 
person seeking the protection of the Act cannot 
claim that his conduct has any relation to the : 
‘execution of the Act,’ if he knowingly and ins 
tentionally acts in contravention of its provi- 
sions,” 

This case is also an authority on another 
point to which reference will be made pre- 
sently. In Dhondu Dagdu Patil v. Seere- 
tary of State (43), Bachelor and Rao, JJ. 
had to construe the provisions of s. .67, 
Abkari Act of 1578; the pertinent parts. 
of that section so far as we are concerned 


are us follows: 

“No action shall lie against Government or against 
any abkari officer for damages in any Oivil Court 
for any act bona fide done” or ordered to he done 
by them in pursuance of this Act or of any law- 
at the time in force relating to abkart revenue; 
and all prosecutions of any abkari, officer, and all 
actions which may be lawfully brought against 
Government or against any abkari officer, in respect 
of anything done, or alleged to have been done, in 
pursuance of this Act, shall be instituted within 
four months from the date of the act complained 
of, and not afterwards.” _ 

The above provisions are somewhat 
similar to those of s. 136, Bombay Local 
Boards Act, although they are couched in 
more appropriate language than that used 
in s. 136. In dealing with the construc- 
tion of the above section, Bachelor, J. has 
at p. 1067 said : 

‘The law upon this point may be found stated in 
many cases, of which we may notice Herman v. 
Seneschal (44). In strictness, anything not autho- 
rized by a statute cannot besaid tobe in pursuance 
of it, while if it is authorized by the statute clearly, — 
it would need no other protection. But if effect 
were given to such a construction, it would altogether- 
do away with the protection intended to be given; 
accordingly the general principle is, that if any 
public or private body charged with the execution 
of a statute honestly intends to put the law in ` 
motion and really and not unreasonably believes in 
the existence of facts, which, if existent, could 
justify his acting, and acts accordingly, his conduct 
will be in pursuance of the statute and will be 
protected.” ` i 

in Chunder Sikhur Bundopadhya v. 

aa) 37 B 101, 17 Ind. Oas. 673; 14 Bom. L R 
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Obhoy Churn Bagchi (45), Garth, ©. J. 
held that s. 87, Bengal Act [IL of 1864, 
applied only in those cases where the 
alleged wrongful ucts were committed by 
the Municipal Commissioner or by its 
officers in the exercise or the honestly 
supposed exercise of their statutory powers. 
In Sasanka Sekhar v. Sudhangsu Mohan 
(46) s 3, Bengal Municipal Act of 188}, 
came up for consideration; after a review of 
both English and Indian decisions a 
similar view was taken. The decisions 
referred to above are no doubt given in 
respect of civil proceedings but they would 
equally apply to criminal proceedings. 
The reason why there are no desided casés 
on the English Act of 1893 with regard to 
criminal proceedings is obvious ‘That Act 
contains a very healthy proviso to the 
effect that the provisions of that Act do 
not apply to proceedings taken by Govern- 
ment. But the absence of that proviso in 
the present section dces not at all 
matter. Ifsub-cl. (2) does not protect suits 
filed in respect of acts which have not 
been done in good faith, it also does not 
apply to criminal proceedings in respect 
of acts not done in good faith. ‘The words 
sd in this sub section cannot possibly 
be interpreted in one way when dealing 
with civil proceedings and in another way 
when dealing with criminal proceedings. 
As said above, the accused are charged 
with conspiracy to embezzle money and 


with embezzlement of money. Tae burden - 


is on the Crown to bring home the offence 
to the accused. If the offence is estab 
lished, it shows that the acts complained 
of were not done by them in the intended 
execution of their duties, but, to use the 
words of Serutton. L. J. in Scammell and 
Nephew, Ltd. v. Huriey (38), in the “pre- 
tended execution” of their duties, or not 
done bona fide or in good faith. With all 
respect on this ground alone the present 
application fails. There is in my opinion 
another mode of approaching the same 
question. Every act which is done by a 
local authority or by its officers is not 
done in the discharge of a public duty 
towards the public. And there are several 
kinds of acts which have been held not 
to be protected. One of such acts is that 
which is done or which purports to be 
done in the performance of a contract made 
by a public body. In Sharpington v. 
Fulham Guardians (14), Farwell, J. has 
(45) 60 8 (F B). 


(46) 48 O 45; 59 Ind; Cas. 572; AI R 1921 Cal 
91; 24 C W N 891. 
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drawn a distinction between a breach of 
a public duty and a breach of a private 
duty by a public authority and its agents 
and has said : 

“Public authorities now perform many functions 
which compel them to enter into all sorts of con- 
tracts; but this is the first time it has been sug- 
gested that on any construction the Act could 
apply to the contracts of this nature. The defend- 
ants’ Counsel had not the courage to follow their 
argument to its logical conclusion, and say that 
every contract entered into by a public body is 
within the Act. But every contract entered into 
by a public body is necessarily in a sense entered 
into in discharge of a public duty or under statutory 
authority, for otherwise it would be ultra vires. 
And I think it would necessarily follow, if I decided 
in the defendants’ favour, that every contract 
entered inte by a public authority is an act done 
in pursuance of a public duty or authority, and, 
therefore, is one to which the Act applies. I do 
not see where to draw the line.” 

And in the concluding part of the judg- 
ment he hag further said :— 

“The present case seems to me quite different. 
The public duty which is cast upon the guardians 
is to supply a receiving house for poor children; 
a breach of negligent performance of that duty 
would be an injury to the children or possibly to 
the public, who might be injured by finding the 
children on the highway. In order to carry out 
this duty they have power to build a house or 
alter a house, and they accordingly entered into 
a private contract. It is a breach of this private 
contract that is complained of in this action. It 
is not a complaint by a number of children or by 
a member of the public in respect of the public 
duty. It is a complaint by a private individual 
in respect of a private injury done to him. The 
only way in which the public duty comes in at 
all is, as Ihave pointed out, that if it were not 
for the public duty any such contract would be 
ultra vires, But that would apply to every con- 
tract. I cannot find any ground for saying that 
this particular contract comes within the Act. I 
think it is clear that what is complained of is a 
breach of a private duty of the guardians to a 
private individual.” 

In Runchordas Morarji v. Municipal 
Commissioner (42), the case referred to 
above on the first point, Sir Lawrence 
Jenkins has dealt with this point thus: 

“There is another mode of approaching this case. 
It is established that notice is not required where 
the action is brought on a contract. for the con- 
duct leading to the action is a wrongful act or 
omission under the contract as distinct from one 
in the execution of the Act; and it is the breach 
of a specific contract that is the occasion of the 
right to sue.” 

l'he above view has been accepted by 
almost all the High Courts in India includ- 
ing our own Court in Larkana Munici- 
pality v. Atmaram Hashmatrai (47). In 
that case, at p. 440*, I have said: 

“But this protection is afforded to the Munici- 
palities only in respect of suits ‘for anything done 
or purporting to have been done in pursuance of 

(47) 24 S L R439; 123 Ind. Cas. 237; A IR 1930 
Sind 209; Ind. Rul. (1930) Sind 93. 

* Page of 245 LR.—[Ed.] 
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the Act’. These words find plece not only in this 
Act but in several English and Indian Acts in 
part materia and have been the subject of judicial 
decisions for over three-quarters of a century. 
Whatever doubt might have existed as to the 
applicability of these words to certain actions 
based on tort, pure and simple, or to certain other 
actions not based on tort, there is a consensus of 
opinion that they do not cover within their ambit 
suits based on contract; and that it is immaterial 
whether the contract which forms the basis of the 
suit was intra vires of the statute or not.” 

It is immaterial whether one of the 
accused in the present case was not a 
paid employee. Both of them were under 
a contractual obligation to render proper 
account to the Taluka Local Board for 
moneys which came into their hands, and 
their failure to do so exposed them toa 
suit for recovery of the amount short 
accounted for. Such a suit would be based 
upon the contract of agency and would 
not attract the applicability of s. 136. If 
the short accounting by the accused 
amounts to embezzlement of the said 
moneys and exposes them to criminal 
liability, there is no reason why they 
should be permitted to claim the benefit of 
s. 136, cl. (2). There is also, as said above, 
no reason why the same words used in 
the same section of the Code should receive 
one meaning when applied to civil proceed- 
ings, and another meaning when applied to 
criminal proceedings. The case in Sharping- 
ton v. Fulham Guardians (14), came up for 
consideration in Bradfcrd Corporation v. 
Myers (22). In that case the House of 
Lords have imposed further limitations 
on the protection afforded by the English 


Act, and have pointed out that as that- 


Act interferes with common law rights it 
should be strictly construed. While hold- 
ing that the decision given in the case of 
Sharpington v. Fulham Guardians (14), was 
sound, the Lord Chancellor (Lord Buck- 
master) thought that the reasoning upon 
which Sharpington’s case (14), proceeded was 
not convincing, because although it was 
true that that action could be fashioned 
in such a manner as to be founded cn 
contract, it was in Yeality an action in 
tort. At p. 246* the Lord Chancellor has 
said : ; , 

“And I can see no difference between the right 
which the respondent had to maintain the suit 
and that which would have been enjoyed by his 
next door neighbour had he suffered similar 
damages from the same cause. The difficulty can- 
not, I think, be resolved by the simple distinction 
between questions of fort arising out of contract 
and questions of tort arising independently of 
contract ; but the fact that actions on contract 
made by the local authorities have been held to be 


*Page of (1916) 1 A. O—[E#d.| 
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outside the statute shows that the Courts have 
considered the words ofthe Act to need careful - 
and strict scrutiny. This, indeed, is apparent 
both from the purpose and the language of the 
statute. Its effect is to limit, as against the 
general public and in favour of certain persons, 
the period for bringing actions already fixed by 
existing statutes, and at the same time to penalize 
all persone, who bring such actions and fail, by 
making them: pay solicitor and client instead of 
party and party costs. Now it must be conceded 
that the Act applies only to a definite class of 
persons and to a definite class ,of action..... ... 
While the preamble is necessary thus to con- 
strict the meaning of the persons ‘whom the 
statute is intended to protect, the words of the 
section themselves limit the class of action, and 
show that it was not intended to cover every 
act which a local authority had power to perform. 
In other words, it is not because the act ont of 
which an action arises is within their power that 
a public authority enjoys the ‘benefit of the 
statute. It is because the act is one which is 
either an act in the direct execution ofa statute 
or in thedischarge of a public duty, or the exer- 
cise of a public authority. I regard these latter 
words as meaning a duty owed to.all the public 
alike or an authority exercised impartially with 
regard to all the public. It assumes that there 
are duties and authorities which are not public, 
or discharge of such 


duties or authorities this protection does not 
apply.” i 

And atp. 251“ Viscount Haldane has 
said : 


“All that is said is that where proceedings are 
taken against any sort of person for an act done 
in pursuance or execution or intended execution 
of any statute, or of any public duty or authority, 
or for any neglect or default inthe execution of 
such statute, duty, or authority, the ordinary 
right of the subject to his remedy is to be cut 
down by stringent provisions as to time and costs.. 
Mr. Lords, in the case of such a restriction of 
ordinary rights, I think thatthe words used must 
not have more read into them than they express 
or of necessity imply, and I do not think that 
they can be properly extended so as to embrace an 
act which is not done in direct pursuance of the 
provisions of the statute or in the direct execution 
of the duty or authority What causes of action 
fall within these categories, it may be very diff- 
cult to say abstractly or exhaustively. It is 
hardly easier to define a. priori the meaning of 
being done ‘directly’ than it is to define the 
number of grains that will maké a heap. But 
just as it is not difficult to tell a heap when 
it is geen, so it may be easy at least to say of 
certain acts that they are not the immediate 
and necessary outcome of duty or authority in a 
particular case.” 

These observations have been referred 


to with approval by Scrutton, D. J., in 
Edwards v. Metropolitan Water Board (48), 
at p. 3047, and apply with much greater 
force in the interpretation of s. 136 of 
our Act which is more limited in its 


(48) (1922) 1 KB 291; 91L J KB 210; 126 L T 
300: 86 JP 33; 38 T L R 153; 66 S J195; 20LG R 
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scope than the corresponding provisions 
of the English Act. Clause 1 of this 
section absolutely bars the rights of the 
action by the public against the persons 
specitied therein for certain acts done or 
intended to be done by them in good faith; 
while cl. (2) limits the rights of action 
not only against the persons specitied in 
cl. 1) but also against their employers 
This section must therefore be strictly 
construed ; and the words used by tLe 
Legislature clearly indicate that it is 
not intended to cover every act which 
a Local Board has power to perform. 
Under cl. (|) the act coumpiained of must 
be done or intended to be done in the 
exercise of puwers und the pe:formance of 
duties under the Act or under any law 
for the time being in force. Under cl. (2) 
the actcomplained of must likewise have 
been dine or purported to have been 
done under the Act or under any law 
for the time being in force. In the words 
of Viscount Haldane, the words used by 
the Legislature ‘must not have more read 
into them than they express or of necessity 
imply’ and that they cannot be pruperly 
extended so as tu embrace an act which 
is not done in the direct pursuance of the 
provisions of the statute cr in the direct 
execution of the duty or authority. An 
act done with tle knowledge that it is 
not permitted by the statute cannot possibly 
be said to have been done or purported 
tohave been done inthe direct pursuance 
of the provisions of the statute or inthe 
direct execution of the duty or authority. 

It might-also be noticed that s. 135 
does not refer to ‘any person’ but to the 
Board and its agents ; and the very fact 
that it refers to proceedings against either 
of them ‘prima facie refers tu proceedings 
taken against either of them by third 
parties and does not refer to proceedings 
laken by tLe Board against its agents or 
vice versa. Speaking generally, such pro 
ceedings do not arise out of anything done 
by either of them tcwards the public 
unless it be proceedings taken by one 
against the other for compensation paid 
to third parties. As a rule, such proceed- 
ings arise directly out of breaches of 
contractual obligations express or implied 
between the Board and its employees as 
in the present case although they may 
indirectly affect the public. [t would 
therefore appear that where an employee 
of a Local Board is proceeded against for 
embezzlement of money, he is accused of 
doing an act which in the first place is 
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alleged not to be done by him in good 
faith, and in the next place, which is not 
alleged to be done by him in the discharge 
of a duty imposed by law upon the Board 
and its agents towards the public, but in 
the discharge of his duty to the Board. 
With all respect I am not inclined to 
attach much weight to the contention that 
because ihe words “in good faith” are 
not repeated in cl. (2) of the section an em- 
ployee of a Local Board cannot be proceed- 
ed with after the prescribed limit of time 
for an act done by him maliciously and with 
full knowledge that it is not Permissible for 
him to do such an act 

The reason why these words do not find 
place incl. (2) is not far to seek. Clause (1) 
protecls an employee of a Local Board 
from personal liability for an act done by 
him in good faith, but-is silent with regard 
to tne liability of a Local Board to third 
parties for an act done in good faith by 
its employee. Clause (2) prescribes a time 
limit for proceedings not only against an 
employee of a Local Board but against 
such Local Board as well. So far as-a 
Local Board is concerned, it stands to 
reason that the time limit should apply 
whether 118 employee has acted in good 
faith or not, so as to enable the Board to 
protecl itself not only against liability to 
the complainant but also to obtain in its 
own turn compensation from or relief 
against its employee. But no such con- 
siderations apply in the ease of the 
employee himself. There can be no doubt 
that the grouping together of the provi- 
sions exempting tue employees of a 


‘Local Board from both civil and crimi- 


nal liability when acting in good faith 
and those prescribing a time limit and 
making the giving of notice a condition 
precedent to the institution of proceedings 
against the Board and its employees 
in the same section has led to a good deal 
of confusion. 

Due atiention appears not to have been 
paid to the fact that the Board as suchis 
not liabie to a criminal prosecution, what- 


ever might be said to a prosecution being 


launched against any individual officer of 
the Board as representing the Board. 
Clause (1) refers to an act done or intended 
to be done, while cl. (2) refers to an act 
done or purported to have been done, and 
lastly cl. 11) provides that the act done or 
intended to be done should be done in good 
faith so as to entitle the defendant to 
exemption, while cl. (2) contains no such 
express qualilication. These defects in the 
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drafting of the section do, to a certain 
extent, support the argument that cl. (2) 
is intended to prescribe a time limit not 
only in respect of proceedings instituted 
in respect of acts purported to have been 
done in the exercise of the powers but 
also to acts done in the pretended exercise 
of powers. But on a careful considera- 
tion of cl. (2) read ‘by itself and also read 
in the light of what is contained in cl. (1), 
[ am not prepared to hold that it was 
ever the intention of the Legislature either 
to prescribe a time limit to proceedings 
taken in respect of acts done inthe pre- 
tended exercise of powers, or to prescribe 
that such proceedings may only be taken 
after due notice to the employee. 

Had the language used by the Legisla- 
ture been clear and unambiguous, I should 
no doubt have been bound to give effect to 
it. But the words used by the Legislature 
are, in my opinion, sufficiently flexible to 
admit of a construction by which in the 
words of Lord Selbourns in Caledonian Ry. 
Co. v. North British Ry. Co. (49), 
at, p. 121*, the intention of the Legis- 
lature may be better affectuated. The 
amended section is with ali respect a 
specimen of inaccurate drafting and the 
general words used in cl. (2) may well be 
restricted to the subject-matter of that 
elause—Verba generalia restringunter ad 
habilitatem rei vel personam. In referring 
to and in relying upon the English deci- 
sions, I have not lost sight of the observa- 
tions of their Lordships of the Privy 
Council in Bhagchand Dagdusa v. Secretary 
of State (23), that decisions on expressions 
used in an English Act are hardly a guide 
in the interpretation of similar words used 
in an Indian Act. But as observed by 
Cotton, L. J. in Reid v. Retd (£0), at p. 4055, 
if there is any principle laid down by 
cases on the construction of an Act, we 
ought not to disregard them in consider- 
ing a different Act, and the principles 
established by the English decisions re- 
ferred to above cannot, I am afraid, be dis- 
regarded in the interpretation of s. 136. 

Our attention has been invited to s. 197, 
Criminal Procedure Code, s. 80, Civil Pro-. 
cedure Code, and s. 80, Bombay District 
Police Act, and to certain decisions upon 
those sections including the decision of 
this Court in Hidayatullah v.Emperor (28). 
tO (1881) 6 A C 114; 29 W R 685, 
£0) (1886) 31 Ch. D 402; 55 L J Ch 294; 54L T 
100; 34 W R 332. 

#Page of +1886) 6A, O.—(Ed.] 

{Page of (1886) 31 Ch.—| Bd). 





NURAIMAQSHAH V. EMPEROR (SIND) i 


169 10 


But the scope and objects of those sections 
are different. Section 197 affords protec- 
tion to certain high officials against unne- 
cessary harassment at the hands of the 
members of the public, and requires that 
before a prosecution is launched against 
such officials the sanction of Government 
should be obtained. The object of the 
Legislature in so enacting is obvious. Gov- 
ernment reserve to themselves the right 
of deciding if there is a prima facie case 
for an inquiry being proceeded with in 
Court against high officials. But the exe- 
cise of this right does not absolve such 
officials from their liability because they 
have been able to elude detection for a 
period of three months from the date of 
the act complained of, or because they 
have been able to put spokes in the wheels 
of the Government machinery to accord its 
sanction within such time. 

Section 80 likewise refers to a prior notice 
being given as a condition precedent ‘to 
the institution of a suit, with the obvious 
object of enabling the defendant to make 
amends and to save costs. But that section 
does not go further and provide that if a 
suit is not filed within a certain prescribed 
time which is less than that prescribed by 
the law of limitation, the remedy is irre- 
trievably lost. Section 80 (1), Bombay Dis- 
trict Police Act, exempts an officer mention- 
ed therein both from civil and criminal 
liability if he has in good faith done an act 
in pursuance or intended pursuance of any 
duty or: any authority conferred upon him 
by the provisions of any law. That being 
so, cl. (2) which prescribes a time limit 
for proceedings being taken against such 
an officer necessarily refers to an act done 
by him in good faith. I donot promise to 
examine the decisions including the deci- 
sion reported in Hidayatullah v. Emperor 
(28), to which I was a party, on the mean: 
ing of the words used in the different sec- 
tions referred to above which are not in 
pari materia. To do so would serve no 
useful purpose. As pointed out by Collins, 
M. R. in Foulger y. Arding (51), at p. 704*, 
identical words would with one context be 
capable of one meaning’and with another 
context of another. For these reasons and 
not without considerable hesitation, I am 
not prepared to accept the view taken by 
the learned Judicial Commissioner in his 
very able judgment which has the con- 
currence of my learned brother; and I hold 

(51) (1902) 1 K B 700; 11 L JK B 499-18 TLR 
422: 86 L T 488;50 WR 417. ` | 
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that the applicants are not protected by 
s. 136, cl. (2) of the Act. 

Under the circumstances, it is not neces- 
sary for me to go into the further question 
whether s. 136 affects a prosecution insti- 
tuted by a private individual in the name 
of the Crown. It is no doubt true that in 
India all prosecutions are instituted in the 
name of the Crown: see Queen-Hmopress v. 
Murarji Gokuldas (ll). But the question 
whether this fact alone is suiticient to de- 
prive the Orown of its prerogative and to 
hold that the Crown is by necessary im- 
plication deprived of its prerogative of in- 
stituting criminal proceedings against an 
accused person in consequence of the pro- 
Visions of 8. 136, requires careful considera- 
tion and as this point nas not been fully 
argued before us, Ido not propose to ex- 
press any Opinion one way or the other. 
One more point remains, and that is whe- 
ther the amended section should be given 
retrospective effect. Tne general rule of 
consiruclion is nova constitutio futuris for- 
mam imponere debet non præeritis. But 
this rule does not apply to statutes relat- 
ing to Procedure and the Law of Limita- 
tion has been held to be a law of Pro- 
cedure. Such a law has retrospective 
effect unless there is a distinct provision 
to the contrary: see Sunt Ram v. Kanhaiya 
Dal (5), and The Ydun (8). 

Section 136 has, therefore, a retrospective 
effect. In the end, I would respectfully sug- 
gest that Sind Legislature might consider 
the advisability of amending s. 136 of the 
Act, so as to remove tha doubts which 
have arisen and that the Imperial Legisla- 
ture might consider the desirability of 
having one consolidating Act affording 
protection to Government employees and 
to public and quasi-public bodies, and 
their employees, on the lines of the Pub- 
lic Authorities’ Protection Act (1893), and 
of repeuling the provisions contained in 
that behalt in tne Acts passed by the 
Imperial aud Local Legislatures. It goes 
without saying that the law on this sub- 
ject should be uniform and that there should 
be no conflict ofadecisions on a point of 
such vital importance, either due to the 
use of dilferent expressions in different 
Acts or due to piece-meal amendments of 
the relative sections in such Acts, leading 
to obsecurity of the meaning of the words 
used. It would perhaps not be out of 
place to suggest that the Legislature might 
also consider the advisability of adding a 
proviso in the consolidating Act similar to 
that contained in the English Act saving 
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the rights of Government to take proceed- 
ings in fib cases notwithstanding the pro- 
tection afforded to public and quasi-public 
authorities or the employees of such bodies 
and of Government. 

Mehta, A. J. C—An important point 


of law involved in the determination 
of questions arising out of two crimi- 
nal ievision applications has been 


referred by the learned Judical Commis- 
sioner and myself to this Full Bench. The 
facts giving rise to this reference may 
briefly be stated as follows: The 
two applicants Mahomed Usman Sumro, 
ex-President of the Taita Taluka Local 
Board and Nuralhaqshah, son of Syed 
Ruajabalishah, and  ex-Sub-Overseer of 
that Board, are being prosecuted along 
with one More person, a Contractor, in the 
Court of the Additional District Magistrate 
of Karachi for offences punishable under 
s. 120-B read with s. 409 ors. 406, Indian 
Penal Code, ands. 103 or s. 409 and s. 477-A 
read with s. 109, Indian Penal Code. The 
accused persons are said wo have been 
members of a criminal conspiracy to com- 
mit the offence of criminal breach of trust 
between October 23, 1934, and Marco 28, 
1935, and in pursuance of the said con- 
spiracy, to have committed certain acts 
of embezzlement during the pericd afore- 
mentioned. The accused were cnallaned 
by the GO. 1. D. Police on April 1d, 1936. 
After tne charge was framed, the accused 
applied to the trying Magistrate to ter- 
minate the proceedings and to acquit them 
because of the provisions of s., 136, Bom- 
bay District Local Boards Act, 1923, as 
amended by Act XILH of 1935. The learned 
Magistrate rejected the application and 
decideu to proceed further. The applic- 
ants came in revision, The matter was 
heard by a Bench consisting of tue learned 
Judicial Cummissioner and myself. By 
our order, dated October 22, 193%, we re- 
ferred toa Full Bench the question whe- 
ther s. 136, Bombay District Local Boards 
Ac, VL of 1923 as amended by Act XH of 
1935, applies to the otfences with waich the 
applicants are charged, s0 as to bar the 
trial they are undergoing in the Magistrate's 
Oourt. 

After the Full Bencao consisting of Davis, 
J. C., Rupcuand, A. Jet. and myself neard 
arguments of the learned Advocates for 
the applicants and of the learned Public 
Prosecutor for the VUrown; my learned 
brother Rupchand wrote a Minute and 
suggested the advisability of re-hearing 
Counsel on the point raised therein, namely 
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whether the Amending Act of 1935 should 
be given a retrospective effect so as. to 
deprive the Crown of its right to prc- 


secute the accused for offences which are h 


alleged to have been committed more 
than three months prior to the date of that 
Act, as it was his opinion that the amending 
Act did not have retrospective effect und 
did not, therefore, apply to the offence with 
which the applicants were charged. Further 
arguments have been heard. The pvint 
raised in the Minute was. however, given 
up because there is ample authority that 
the rules of limitation embcdied in the 
Amending Act are prima facie rules cf pro- 
cedure and that, therefore, such an Act 
operates at once, and applies even to 
offences committed before'it came into 
force. The learned Public Prosecutcr con- 
cedes, and I shculd say rightly concedes, 
that the protection afforded by s. 136, Bom- 
bay District Lccal Boards Act, to officers of 
a Loca] Board in respect cf anything done, 
or purporting to have been in pursuance of 
this Act, can be claimed by the applicants 
in the present case, although the acts (ex- 
cept conspiracy) complained of had been 
done prior to the amending Act of 1935, by 
reason of the fact that the prosecution of the 
applicants has commenced after three months 
from the commission of the alleged offences. 
it is likewise conceded that the limita- 
ticns imposed by s. 136, District Local 
Boards Act, are not only to apply to pro- 
secutions by private individuals, but also 
; to prosecutions by the Crown. It is no 
doubt true that the Crown is not bound 
by a statute unless named in it: and that 
tke _Qegislature ordinarily does not 
deprive the Crown of any prerogative, right 
or property, unless it expresses its inten- 
tion to doso in explicit terms, or makes 
tLe inference irresistible. Where, therefore 
the language cf the statute is general, and 
in its wide and natural sense, woula divest 
or take away any prerogative or right 
from the Crown, it is construed so as to 
exclude that effect. The Crown, however, 
is sufficiently named in a statute, within 
the meaning of the maxim, when an inten- 
tion to include it is manifest. Now, in 
theory, all prosecutions are by or on behalf 
of the Crown: vide Halsbury’s Laws cf 
England, Vol 9, p. 9; also Queen Empress v. 
Murarji Gokuldas (11), Emperor v. Abdullah, 
Khan (12) and Siban Rai v. Bhagwant Dass 
(13). Section 136, imposes certain restrictions 
and limitations on all prosecutions ; so that 
the right of the Crown is clearly affected 
by the Act. Ifthe Legislature had intend- 
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ed to make a distinction between prosecu- 
tions started by private individuals and 
those initiated by the Crown there would 
ave been some such saving clause as in 
one of the statutes of England, the Public 
Authorities’ Pretection Act of 1893 (56 & 
57 Vict., C. 61), which preserves intact the 
right ef Government to start proceedings 
against any local authorily or officer of a 
local authority. 

The only arguable point, although it is 
not urged on behalf of the Crown, is whe- 
ther the ban on the commencement of a 
prosecution as imposed by s. 136 (2), Dis- 
trict Loca) Boards Act, which we have to 
construe is intended for the protection of 
officers of a Local Board who have done 
something which may even amount to a 
criminal offence. I have no doubt, it 1s on 
a reasonable construction of the language 
of the sub-section. The intention of the 
Legislature isto be construed, albeit liber- 
ally, from what is actually said. The 
Court is not to determine what the Legis- 
lature ought to have said according to any 
metaphysical diequisition of what is right or 
wrong from the point of view of public 
policy in particular or of the ethics of 
legislation in general. The very word 
‘prosecution’ signifies that the commission 
of acriminal offence is alleged. To say 
then that the protection given by s. 136 (2), 
does not cover all acts done or purporting 
to have been done by a Local Board officer 
in pursuance of the Act, but only those, 
which are not done with a guilly mind, is 
to reduce the word ‘prosecution’ toan absur- 
dily. Actus non tacit reum nisi mens sit rea. 
This is one of the most important rules of 
criminal law. 

As a general iule of law, a guilty mind 
is an essential ingredient of crime, and 
this rule ought to be born in mind in constru- 
ing all penalstatutes. An intention to offend 
against the penal provisions of a statute 
constitutes mens rea. It is not possible, there- 
fore, to contend that ifthe act complain- 
ed of is done in good faith, then and then 
only can the accused seek shelter behind 
the provisions of s 134(2) and not when 
the act is done maliciously or with a guilty 
mind. The fallacy of this interpretation | 
is also apparent from the fact that s. 136 
(2), forbids that a prosecution should com- 
mence after three months from the acts 
complained of, and yet in order to find 
out whether the act was or was not done 
in good faith, evidence would be necessary, 
which would mean that the- prosecution 
must commence. If any distinction be 
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made between acts done bona fide and mala 
fide, the result will be that in every case 
the Court at the time of writing judgment 
has either to say that the accused's act 
was bona fide and that, therefore, the pro- 
secution should not have commenced. or 
that the accused's act was mala fide and 
that, therefore, the prosecution was rightly 
commenced and he should be convicted. 
By importing that which is not in the sub- 
section, the Court would have to go counter 
to that which is expressly set out at the very 
commencement of it. 

The intention of the Legislature to pro- 
tect members and oificers of Local Boards 
from harassment after the lapse of a certain 
period would in practice be thus frustrat- 
ed. Moreover, if the Legislature had in- 
tended toimpose some limitation on the 
Criminal prosecution of a person whose act 
complained of was done in gvod faith, 
although it would be a contradiction in 
terms, the Legislature would have used 
the words ‘good faith’ in sub-s. (2), 
asit has done in subs. (1). It can- 
not Fe said that the question of introduc- 
tion of the words ‘good faith’ was not pre- 
sent in the mind of the Legislature, because 
those words are actually used in sub-s. 
(lj), which was not in the section ori- 
givally but inserted for the frst time by 
the amending Act; and yet omitted in sub- 
s. (2); and particularly when some of 
the persons protected by sub-s. (l) 
are also sought to be protected by sub- 
s. (2). It is no use construing s. 136 
(2), by importing into it the words ‘good 
faith’ by reference to English case law on 
the Public Authorities Act or statutes pari 
materia. There are two reasons for this 
view. In the first place, the words in the 
English statute “for any act done in pur- 
suance, or execution, or intended execution 
of ....” are indeed narrower in their scope 
than the words “for anything done, or pur- 
porting to have been done, in pursuance 
Oka "in the District Local Boards Act. 
That appears to be the view taken by their 
Lordships ofthe Privy Councilin Bhagehand 
Dagdusa v. Secretary of State (23), at 
p. 747*. In the second place those rulings 
are irrelevant because they deal with cases 
of torts and nit of crimes. I have, there 
fcre, no doubt in my mind that no dis- 
tinction can be made between acts done 
in gocd faith and acts done otherwise in 
construing s. 136 (2). Maxwell in his Inter- 
pretation of Statutes (Edn. 6) atp 93 
says : 
~ *Page of 51 B.—[Hd.| 
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“In a word, then, it isto be taken as a fundamen- 
tal principle, standing, as it were, at the threshold 
of the whole subject of interpretation, that the plain 
intention ofthe Legislature, as expressed by the 
language employed, is invariably to be accepted 
and carried into effect, whatever may be the opin- 
ion of the judicial interpreter of its wisdom or 
justice If the language admits of no doubt or 
secondary meaning, it is simply to be obeyed. If 
it admits of more than one construction, the true 
meaning is to be sougnt, not to be sought, not on 
the wide sea of surmise and speculation but from 
such conjectures as are drawn from the words alone, 
or something contained in them, that is, from the 
context viewed by such light as its history may 
throw uponil, and construed withthe help of cer- 
tain general principles, and under the influence of 
certain presumptions as to what the Legislature 
does or does not generally intend. But the language 
of a statute must not be strained in order to 
make it apply to a caseto which it does not legi- 
timately, in its terms, apply, on account of the 
supposed intention of the Legislature and the theory 
that that supposed intention can only be effectu- 
ally carried out by giving to the words a meaning 
which they do not naturally bear.” 

It is certainly undesirable that an offen- 
der should claim immunity from punish- 
ment by pleading that his prosecution 
commenced after three months from the 
date of the atleged offence, particularly 
when the offence could not be discovered 
in spite of due diligence sc as to enable 
the prosecutor to initiate the criminal pro- 
ceedings in time. However awkward the 
consequence, if a piece of Legislature is 
not capable of another construction with- 
out doing viclence tothe language of the 
statute, a Court of Law has to give effect 
to it, leaving it to the Legislature to amend 
the statute if it so chooses. Finally, as 
regards the offence of conspiracy which 
forms part of the charge, I am still of the 
opinion, that if the prosecution of the ap- 
plicants in the present case cannot be 
commenced in respect of the other offences 
stated in the charge, it would bean eva- 
sion of the law to proceed to try them on 
the charge of conspiracy where proof of 
conspiracy is nothing else but proof ofthe 
other offences. I still adhere to the view 
expressed in the referring judgment and 
I would, therefore; answer this reference 
by the reply that the proceedings in the 
Mugistrate’s Court against the two appli- 
cants, Nuralhaqshah, son of Syed Rajab- 
alishah, and Muhammad Usman Sumro, 
should be quashed becauses. 136 (2), Bom- 
bay District Local Boards Act of 1923 as 
amended by Act XIII of 1935, does apply to 
the offences with which the applicants are 
charged. 

N. Answer accordingly. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 106 of 1933 
November 26, 1936 
KING J. 
MARUTHAPPA SERVAI AND ANCTHER 
—APPELLANTS 
versus 


NIRAIKULATHAN SERVAI AND OTHERS 


— RESPONDENTS. 

Hindu Law—Debts—Legal necessity—Morigage by 
grandfather of joint family property — Money 
borrowed for assisting Police in prosecution of son 
—Grandsons, how far liable — Doctrine of pious 
obligation— Applicability. 

Money spent in assisting a particular pro- 
secution which can bring no definite benefit to the 
family at all but is undertaken either to satisfy 
feelings of revenge or feelings of prestige cannot be 
considered as legally binding upon all the members 
of the family. 

The first defendant executed a mortgage of joint 
family property belonging to him and his grandsons 
defendants Nos. 2and 3; the purpose for which 
the money was boriowed was recited to be to pay 
an Advocate who was engaged to assist the Police 
in prosecuting a man accused of having murdered 
the Ist defendant’s son, who was also the father of 
defendants Nos 2 and 3: 

Held, that taking the words ‘necessity’ and ‘family 
benefit’ in their ordinary sense, it could not be 
held that the debts incurred could be binding on 
the family. But the mortgagee could havea mort- 
gage deciee against the Ist defendant's share of 
the family property; and as against defendants 
Nos, 2 and 3 since the debt incurred was clearly 
neither illegal nor immoral and they were bound by 
the doctrine of pious obligation to discharge it, he 
could have a deciee against such of the assets of the 
family as had come or may come in their hands. 
Anokh Singh v. Sapuran Singh (1), Krishna Lyer v. 
Muthulakshmi Ammal (2), distinguished. 

S.C. A. against the decree of the Court 
of the Subordinate Judge of Tuticorin in 
A. 8. No. 24 of 1931 preferred against the 
decree of the Court of the District Munsif 
of Koilpatti in O. S. No. 340 of 1929. 

Mr. K. Raja Ayyar, for the Appellants. 

Mr. S. Kamasawmi Ayyar, for the 


Respondents. 


Judgment.—This is a suit brought upon 
a mortgage deed of 1920 by the mortgagee 
to enforce his mortgage. The mortgagor is 
the lst defendant. The other defendants 
are his two grandsons, defendants 
Nos. 2 and 3. In the mortgage deed the 
property described as belonging to the 
mortgagor himself but it has been found 
by the Oourt of first instance that the prop- 
erty mortgaged was really the joint family 
property cf the mortgagor and his grand- 
sons, The purpcse for which the money 
was borrowed was recited to be to pay an 
Advocate who was engaged io assist the 
Police in prcesecuting a man accused of 
having murdered the lst defendant's son, 
who was also the father of defendants 
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Nos. 2 and 3. Both the Courts have held 
that this was a purpose binding upon the 
joint family and have given a mortgage 
decree over the whole of the property, that 
is to say, including the shares of defendants 
Nos. 2 and 3 ss well as the share of the lst 
defendant. 

It is contended in this second appeal that 
this finding is wrong andthat the mort- 
gage as a mortgage can be valid only as 
against the share of the lst defendant. The 
learned Advocate for the respondent, how- 
ever, argues that the question whether any 
particular sum cf money had been borrowed 
for family necessity or purpose binding 
upon the family isa question of fact and 
that as both the lower Cuurts have given 
findings on this question, 1 am precluded 
from interfering with those findings in 
second appeal. [agree that in the main the 
question whether money had been borrowed 
for a family purpvuse is a questicn of fact. I 
agree also that there isu finding in the 
present case that money was necessary if 
a Pleader were to be engaged to assist the 
Police, that is to say, that the money was 
not otherwise available. But it does not 
seem io me that either of the Courts below 
have definitely given any positive finding 
of fact on this point. They are clearly 
obsessed by the difficulty of the situation. 
In the-ordinary sense of the word itis not 
necessary and never can be necessary to 
spend money in order to assist in the 
prosecution ofa person accused of the 
murder ofa member of one’s family. To 
have that person convicted and even hanged 
can do the family no guod; it cannot restore 
the murdered man to life; it cannot be said 
to affect the finances of the family or even 
its prestige. In any case the Courts below 
have not seriously faced the problem. The 
District Munsifin giving his nding merely 
says that in the absence of decided rulings 
either way Iam inclined to hold that this is 
an item of expenditure which should bind 
the family. To hold otherwise would some- 
times work grave hardship. And the 
learned Subordinate Judge says as follows: 
“In tLe present instance the debt in ques- 
tion was incurred for the purpose of finding 
out and bringing to book the real offender, 
thatis to say for the vindication of justice. 
Such an object seems to me proper and 
lawful and the vindication of justice is as 
much a necessity as the defence of an 
accused member of a family.” Jt seems to 
me that that finding was given merely asa 
bare expressicn of opinion on the part of 
the learned Subordinate Judge. There is 
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noattempt at showing by any kindof 
detailed discussion of the circumstsnces of 
the family how this benefit is derived or 
how this necessity arises. I do not, as I 
have said, consider that these findings thus 
hesitutingly expressed actually umount to 
findings of fact which preclude me from 
auy interference in second appeal. 

In support of the lower Court's decision 
I have been referred to two cases The first 
is the one reported in Anokh Singh V. 
Sapuran Singh, 79 Ind. Cas. 980 (1). There 
money was borrowed in order to prosecute 
a case under s. 498, Indian Penal Code. The 
decision, however, that it was necessary to 
incur debtsin order to prosecute for an 
offence under that section isnot discussed 
at any length but is contained in a single 
sentence “Debts incurred for a litigation of 
this nature may in my opinion be reason- 
ably regarded as necessary. Tke other 
case is the one, Krishna Iyer v Muthu- 
lakshmi Ammal (vz). ‘That is clearly 
distinguishable from the facts of the 
present case, for there money had been 
borrowed’ partly in order to recover title 
deeds and partly to defend a widow 
against an unfounded charge of having 
forged a bond. It hus never been doubted 
that money spent in defending a member 
of a family in a criminal charge is a legal 
necessity. The question here obviously is 
whether money spent in assisting a 
particular prosecution which can bring no 
definite benefit to the family at all but is 
undertaken either to satisfy feelings of 
revenge or feelings of prestige should be 
considered as legally binding upon all the 
members of the family. I donot think I 
can derive very much assistance from 
either of these t vo cases. It seems that the 
matter is one on which authority is 
practically wanting and one of first impres- 
sion and taking the words ‘necessity’ and 
‘family benefit’ in their ordinary sense it 
seems impossible to hold that the debts 
incurred in this instance can be binding 
upon the family. I: would therefore set 
uside the findings of the lower Courts upon 
this point. 

Tne result, however is not to dismiss the 
plaintiff's suit altogether. He can still 
have a mortgage decree against the Ist 
defendant's share of the family property; 
and as against defendsnis Nos. 2 and 3 
since the debt incurred is clearly neither 
illegal nor immoral and they are bound by 


(1) 79 Ind. Cas 980; A IR 1923 Lah. 660, 


(2) 66 M L J 342; 150 Ind. Cas. 1137; A I R 1934 
Mad. 169; 39 L W 701;7 R M 69. 
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the doctrine of pious obligation to dis- 
charge it, he can have a decree against 
such ofthe assets ofthe family as have 
come or may come in their hands. I make 
no order as to costs, in this appeal. 

AN. Order accordingly. 
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RANGOON HIGH COURT 
Oriminal Revision Application No. 771 B 
of 1936 
Jaonary 26, 1937 
Moss ty, dJ. 

MAUNG NWE AND ANoTHER—APPLIOANTS 
versus 
MAUNG PO HLA-—-OPPOSITE PARTY 

Principal and Agent—Liability of principal for 
actsof agent - Instigation or abetment—Necesstty of. 

The maxim of qui facit per alium facit per se 
or the law of agency is nota doctrine of criminal 
law but of civillaw. The principal can be made 
responsible for and found guilty of the acts of his 
agents under the Criminal Code only where it is 
oroved that he has instigated or otherwise abetted 
the acts of the person who actually committed the 
crime. The law of abetment was enacted to deal 
with such cases. Emperor v. Ghasi (2), dissented 
from. Shwe Kun v. Emperor (|, explained and fol- 
lowed. 

Cr. Rev. App. from the order ofthe Town- 
ship Magistrate, Nattalin, dated November 
26, 1936. | 

Mr. E Maung, for the Applicants. 

Order.—The applicants in revision, 
Maung Nwe and Maung Po Byu, were 
sentenced toa fine of Rs. 10 each, under 
s. 447, Indian renal Code, for ccmmitting 
tresspass on the land of the complainant, 
Maung Po Hla. The second applicant, 
Maung Po Byu, was the person whouctually 
entered on the land, purporting to do so as 
the tenant of the first applicant, Maung 
Nwe. Ido not understand the Magistrate's 
reasoning. He quoted the revision case in 
Shwe Kun v. Emperor (1), where it was 
briefly held that the mere sending of 
a servant to plough was not entry or con- 
structive entry onthe land by his master 


_within the meaning of s. 441, Indian Penal 


Code. (The ruling quoted wrongly says : 
«s. 441, Code of Procedure”.) If such an 
entry bya servant could not be construc- 
tive entry by the master, still less could 
entry by a tenant be, to whom the landlord 
had merely given the right of possession 
but had not ordered him to take it on his 
own behalf. The trial Court also relied 
on Emperor v. Ghasi (2), for holding that 
the landlord could have committed the 
-§ Or. L J 415. 
te 39° ea: Ind. Cas. 1008; AI R 1918 All, 
378; 19 Cr. L J 46; 15A LJ 793, 
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offence of trespass even though he did not 
personally make entry. In tais case, also 
one in revision, it was very shortly held 
thata person could be held to have com- 
mitted entry on property in the possession 
of another with intent to commit the 
offence of trespass, within the meaning of 
s. 441, Indian Pexal ( ode even if he did not 
eee set foot on the properiy. Ryves, 

. Said : 

“Ido not think itis necessary that the entry on 
such land should be personally effected by the ac- 


cused, It might well be an entry by any agent of 
his under his orders.” 


With due respect, I cannot accede to 
this interpretation of the law. The maxim 
of gut facit per alium. facit per seor the 
law of agency is not a doctrine of criminal 
law, but of civil law. The principal can 
be made responsible for, and found guilty 
of, the acts of his agents under the Crimi- 
nal Code, only where it is proved that he 
has instigated or otherwise abetted the 
acts of the person who actually committed 
the crime. The law of abetment was enact- 
ed todeal with such cases, (s. 107, et seq 
Indian Penal Code, I wish to emphasize 
this because Shwe Kun v. Emperor (1), 
which, in my opinion, wasrightly decided 
on the facts and materials there, and which 
merely laid down that a person who sent 
his servant to make an entry onland in 
the possession of another cannot be con- 
victed ofthe substantive offence of tres- 
pass is often wrongly interpreted in the 
lower Couris as meaning that the principal 
cannot be convicted of any criminal offence 
at all. In sucha case, of course, the prin- 
cipal can be convicted of abetment by 
instigation of the trespass : vide s. 107 (1), 
Indian Penal Cade. 

4s for the merits of the present applica- 
tion, itis obvious on the fuce of it, that 
the accused were acting in good faith and 
were guilty of no offence at all. The first 
applicant, Maung Nwe, had bought the 
land in question from one Maung Aye and 
his wife. After the sale of the Jand and 
the registration of the sale deed Maung 
Nwe discovered that Maung Aye and his 
wife had sold the same land by registered 
deed to the present resp.ndent, Maung Po 
Hla, some two months previously. Maung 
Nwe was successfulin a civil suit (Civil 
Regular Suit No. 88 of 1936 of the Town- 
ship Courtof Nattalin, which was decided 
about a month after the judgment in the 
present case), where he obtained a can- 
cellation of the deed of sale to Maung Po 
Hla on the ground that it was fraudulent 
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and without consideration. In another 
case, (Criminal Regular Trial No. 54 of 
1936 of the First Additional Magistrate of 
Nattalin), Maung Nwe prosecuted and ob- 
tained aconviction of Maung Po Hla and 
Maung Aye for cheating, though that con- 
viction was set aside on appeal, partly, I 
think, on wrong grounds and partly on 
technical grounds of autrefois ‘acquit. In 
any event it is clear that Maung Nwe 
acted in good faith, believing the land to 
be his, and, in fact, it has subsequently 
been held by a Civil Court that the land 
is his. The application of Maung Nwe and 
Maung Po Byu will accordingly, be allow- 
ed, and their convictions and sentences set 
aside and the fines of Rs. 10 each which 
have veen paid, refunded to them. 
N. Applications allowed. 


Aa, m ooo 


__ NAGPUR HIGH COURT 
Civil Revision Application No. 260 of 1936 
November 26, 1936 
PoLLOOK, J. 
BHABUTMAL NATHMAL OSWAL— 
APPLICANT 
versus 
BALWANTRAO AND OTHERS-—NON- 
ÅPPLICANTS 
C. P. Debt Conciliation Act (II of 1933), s. 15 
(2)--Applicability—Section does not apply where the 
creditor is applying in execution for recovery of 
decretal debt—Decree payablein monthly instalments 
carrying interest with condition that entire decretal 
amount should become exigible on default of three 
instalments—Haecution proceedings—Judgment-debtor 
producing certtficate from Debt Conciliation Board 
showing that decree-holder did not accept fair offer 
—Court passing order that no interest should run 
on decree—Proprtety. : 
Section 15(2) of the O. P. Debt Conciliation Act, 
applies only where the creditor is suing for the 
recovery of a debt in respect of which a certificate 
has been granted. It does not apply where the 
creditor is applying in execution for the recovery of 
a decretal debt, 
The applicant obtained a decree against the non-ap- 


” plicants for Rs. 472 payable in monthly instalments of 


Ks. 7and carrying interest at 6 percent. per annum 
with the condition that the entire decretal amount 
should become exigible on default of three instalments. 
Later the applicant started execution proceedings 
to recover Rs 481-8-0. One of the judgment-deb- 
tors produced a certificate from the Debt Concilia- 
tion Board showing that the decree-holder had put 
in a claim before the Board for Rs, 472-11-0, that 
he had refused to accept a fair offer of settlement 
and that execution of his decree was, therefore, 
postponed. On this the lower Court passed an order, 
that no further interest on the decree should run : 
Held, that the Court had no jurisdiction to pass 
an order altering the decree so as to stop interest. 


C. Rev. App. of the order of the Court 
of the Judge, Small Causes, Balaghat, dated 
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February 20, 1926, in Execution Case in 
ot ta No. 920 of 1933, dated December 
, 1933. 

Mr’ W. B. Pendharkar, for the Applicant. 

Mr. R.S. Dabir, for the Non Applicants. 

Order.—On December 1, 1933, the appli- 
cant obtained a decree against the 
non applicants for Rs. 472 payable on 
monthly instalments of Rs. 7 and carry- 
ing interest at 6 per cent per annum 
with the condition that tbe entire decre- 
tal amount should become exigible on 
default of three instalments. Later the 
applicant started execution preceedings to 
recover Rs. 48]-:-0. One of the judgment- 
debtors produced a certificate from the 
Debt Conciliation Board showing that the 
decree-holder had put in a claim before 
the Board fir Rs. 472-11-0, that he bhad re- 
fused to accept a fair offer of settlement, 
and that execution of his decree was. there 
fore, postponed to April 15, 1942. On this 
the lower Court passed an order that no 
further interest on the decree sheul: ran. 
The grounds for this order were that tte 
decree-holder had refused to accept what 
the Debt Conciliation Board considered to 
be areasonable offer and that interest had 
been alloned under the decree because 
payment was to be made by instalments 
and on default of 3 instalments the whole 
decree had become exigible. 

I am quite clear that the lower l'our: had 
no jurisdiction to pass an order altering the 
decree so as to stop interest. Section 15 (2) 
of C. P. Debt Conciliation Act has been 
referred to, but that section applies only 
where the creditor is suing for the recovery 
of a debt in respect of which a certificate 
has been granted. It does not apply where 
the creditor is applying in execution for the 
recovery of a decretal! debt. 

It has been suggested that the decree- 
holder put in a statement of claim amount- 
ing to Rs. 472-11-0 under sub-s. (i) of s. 8 
of the Debt Conciliation Act and that, 
therefore, under sub-s. (2) the rest of his 
claim must be deemed to have been duly 
discharged. This point has not yet been 
decided, and it is clear that the lower Court 
did not purport to decide it. 

The lower Court's order was entirely 
without jurisdiction and must, therefore, be 
set uside. The application for revision is 
allowed with costs. Counsei’s fee Rs. 8. 

D. Revision allowed. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 306 of 1935 
February 26, 1936 
Mya Bu, J. 

U SAN AND ANoTHER—~APPELLANTS 
VvETSUS 
MAUNG SEIN— RESPONDENT 

Mortgage—Personal liability of mortgagor—How 
determined—Redemption — Undertaking to re-pay 
mortgage-debt—Enforcement of liability—Sale pro- 
ceeds insufficient—Personal decree, tf can be passed, 

A mere determination that a mortgage is ausu- 
fructuary mortgage or an anomalous mortgage does 
not bring the matter to an end, but the nature of 
the transaction and the terms of the deed must be 
considered in arriving at a determination whether 
the mortgagor is personally liable to discharge the 
mortgage-debt. Gupta v. Administrator-General of 
Burma (1), Pell v. Gregory (2), Ram Narain Singh v, 
Adhindra Nath (3) and Pars Ram-Jaishi Ram v. 
Brij Mohan (4), relied on. 

Redemption necessarily involves re-payment of 
the mortgage-debt. If the mortgagor undertakes to 
re-pay the mortgage-debt, then the only way in 
which it can be enforced when he does not re-pay 
as stipulated is to sellthe property held as security 
and, ifthe sale proceeds are not sufficient, to rea- 
lize the balance by means of a personal decree. 
fp. 298, col 1.] 

[Case-law discussed. | ee 

5. O. A. from the judgment of the District 
Court, Sagaing, in C. A. No. 27 of 1935. 

Mr. A. N. Basu, for the Appellants. 

Mr. K. C. Sanyal, for the Respondent. 

Judgment.—This is an appeal from an 
order refusing to passa personal decree 
in a mortgage suit. The suit was for 
recovery of the principal sum dueon the 
mortgage and for a decree for sale of the 
mortgaged property in the event of the 
defendant failing to pay the same within 
the time allowed by the Court and for a 
personal decree of the balance in the 
event of the net sale proceeds being found 
insufficient to pay up the decretal amount. 
The morigagees filed this suit on May 10, 
1934. The mortgages relied on were created 
by two registered mortgage deeds of one 
and the same holding of paddy land dated 
May 11, 1926, and December 6, 1927, for 
Rs. 1,500 and Rs. 500, respectively. In 
the first of these deeds it is stated that the 
mortgagor said : 

“Please accept in mortgage with possession for 
Rs 1,500 for a term of three years my paddy and 
ya lands,... .. ..1 shall redeem them if the mortgagees 
want me to redeem them.” 

In the second deed it is stated taat the 
mortgagor who took the further loan said 
to the mortgagess : 

“Please pay me a further sum of Rs. 500 on the 
paddy and ya lands, which were mortgaged under 
a registered deed of May 11, 1926,........for three 
years from the date of payment of this further sum, 
Regarding the said lands, I agree to be held res- 
ponsible in accordance with the terms of the origi- 
nal deed, and at the time of redemption, I shall 
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redeem tham (by payment of), the original mortgage 
sum and the further sum.” ai oan 


The plaint set out, inter alia, that the 
mortgage in each case was one with pos- 
session fcr three years; that the mort- 
gagor undertcok to redeem the property 
when the mortgagees required redemption 
to be made; and that in spite of demands, 
the last of which was by means of a 
lawyer's notice, the mortgagor failed to 
redeem. The mortgagor filed a written 
statement admitting all the allegations in 
the plaint but submitting that the plain- 
tiffs were not entitled to a personal decree 
against the defendant as the plaintiffs’ 
claim toa perscnal decree is barred under 
the law of limitation, and there was no 
persunal covenant to pay. The contest 
between the parties has, so far, centred 
around the point whether there was any 
personal covenant on the pari of the 
mortgagees to pay the mortgage debt. 
After having filed this written statement 
a preliminary decree was passed as in an 
ordidary mortgage suit for sale. The 
defendant having failed to pay the amount 
mentioned in the preliminary decree with- 
in the time allowed therein, the plaintiffs 
applied fora final decree which was grant- 
ed in due course. The net sale proceeds 
under the final decree being insufficient to 
fally satisfy the decretal amount, the 
plaintiffs applied for a personal decree for 
the balance. The Court of first instance 
and the Court of first appeal came to the 
conclusion that the deeds did not contain a 
personal covenant by the mortgagor to re- 
pay the mortgage debt, and that, therefore, 
the mortgagor was not personally liable to 
pay the balance for which a personal decree 
was sought. Such a covenant, in my 
opinion, is quite clearly implied, if not 
expressed, in the undertaking to redeem 
the mortgaged property if the morigagees 
required redemption to be made. Redemp- 
tion of the mortgaged property postulates 
payment, of satisfaction of the mortgage 
debt, and ifthe mortgagees are entitled to 
require redemption to be made by the 
mortgagor, they must be entitled to demand 
re-payment of the mortgage debt. 

It is urged that in a mortgage of the 
kind © created hy either of the deeds in 
question a personal covenant cannot be 
implied where no personal Obligation to 
re-pay is provided for. The mortgage in 
this case does not fitin with any of the 
kinds of mortgage defined in cls. (b), (c) 
(d), (e) and if) of s. 58, Transfer of Prop- 
erty. Act. It makes a gocd approach to 
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‘ausufruciuary morigage’ as defined in cl. (d) 
but does not fall entirely within its ambit. 
It was stipulated that the mortagagee was 
to receive possession of the morigaged pro- 
perty, and he did receive possession thereof, 
but there is a stipulation involved in the 
expression “morigage with possession for 
three years © to the effect that for three 
years ihe mortgagor would not be entitled 
to exercise his right of redemption and the 
mortgagor would not be entitled to de- 
mand redemption during that period. The 
three years’ period was to commence from 
the time of the second deed as stipulated 
therein. After the expiry of the three 
years, during wxich neither party was at 
liberty to enforce his rights, whatever they 
might be, what wastohappen? If it was 
a usufructuary mortgage, pure and simple, 
the mortgager would have the right to 
redeem the mortgaged property at any lime 
during tie period of limitation, but the 
mortgagee would have neither the right to 
foreclose nor the right to be redeemed 
that is to say, to enforce payment by means 
of a suit for a morigage decree for sale of 
the ‘mortgaged property. In the mort- 
gage under consideration, however, the 
morigagor expressly gave the morigagees 
the right to require redemption Lo be made 
by him. The kind cf mortgage known as 
“anomalous mortgage” defined in cl. 19) of 
s. 58, Transfer of Property Act, is the 
only one in which the mortgage under con- 
sideration may be placed according to its 
terms. In Gupta v. Administrator-General 
of Burma (1) Rutledge, O. J. and Brown, J., 
after quoting with approval the observa- 
tion of Rankin, J. in Pell v. Gregory (2). 

“In India a mortgage does not necessarily import 
a personal obligation to re-pay. Prima facie this 
obligation is present in simple mortgages, and of 
course, in English murtgages. Prima facie it is 
not present in mortgages by conditional sale and 
In each case the ques- 


held that : 

“A personal covenant cannot be implied in an 
anomalous mortgage, where no personal obligation 
to re-pay is provided for.” 

The mortgage was described as an “ ano- 
malous mirtgage”’, but its terms were not 
set out in material particulars in the judg- 
ment, and in my opinion the conclusion 
arrived at by the learned Judges was 
simply that the question Was in each case 
one of construction of the terms of the 


(1) 5 558; 105 Ind. Cas. 558; A IR 1928 Rang. 


(2) 520 828; 89 Ind. Cas. i; AIR 1925 Cal. 834; . 
290 W N 678. 
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mortgage instrument. The principle laid 
down by their Lcrdships of the Privy 
Council in Ram Naruin Singh v. Adhindra 
Nath (3), as I understand it, is that whe- 
ther there is any personal liability on the 
mortgagor or not depends on the words 
of the bond and the nature of the transac- 
tion between the parties. Lord Parkar 
observed at p. 400*:: 

“The sole question which remained, therefore, was 
whether there was.any personal liability on the 
part of the mortgagor for payment of that portion 
of the loan and interest which remained unsatisfied 
out of the rents of the villages. In considering 
this. question it must be borne in mind (1) that 
a loan prima facte involves such a personal liability; 
(2) that such a liability is not displaced by the 
mere fact that security is given for the re-pay- 
ment of the loan with interest; but (3) that the 
nature and terms of such security may negative any 
personal liability on the part of the borrower.” 


That case deals with the claim by a 
usufructuary mortgagee against his mort- 
gagors to enforce an alleged personal liabi- 
lity of the mortgagors when the mortgagee 
found that he could not receive by collec- 
tion of rent from the property mortgaged 
sufficient to discharge the principal of the 
loan with interest as mentioned in the 
deed, and their Lordships held that the 
nature and terms of the deed were such 
as to show that it was not originally in- 
tended that the morigagor should be per- 
sonally liable. It was held in Pars Ram 
Jaishi Ram v. Brij Mohan (4) that: 

“Even assuming the deed in the present case to be 
a usufructuary mortgage, the words ‘the mort 
gagees shall.be competent to recover the same in 
any way they like’ in the deed meant that the 
mortgagees could recover it also from the person and 
other property of the mortgagor.” 

From these authorities it follows that a 
mere determination that a mortgage is a 
usufructuury mortgage or an anomalous 
mortgage does not bring the matter to an 
end, but the nature of the transaction and 
“he terms of the deed must be considered 
In arriving at a determination whether 
the mortgagor is personally liable to dis 
charge the mortgage debt. This’ proposi- 
tion has hardly been assailed on behalf of 
the respondent who, however, urges that the 
passage “I shall redeem when the mort- 
gagees require redemption to be made” 
does not involve a personal undertaking to 
pay the mortgage debt. For this corten- 
tion the interpretation put on the mortgage 


S 44 O 388; 38 Ind. Cas. 932; A I R 1916 PO 
119; 441 A87; 21M L T 13; 15 ALJ 107; (1917) 
MW N 94;32 M LJ 39; 25 © LJ121;210 W N 
383; 19 Bom. L R 1194 (PO). 

(4) 13 Lah. 259; 135 Ind. Cas. 33; A IR 1932 Lah, 
164; 33 P L R 536; Ind, Rul (1932) Lah. 17. 7 
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bond in Lachmeshar Singh v. Dookh 
Mohan Jha (9) is relied on. In the mort- 
gage bond in that case it was stipulated : 

“Having paid the principal money in the month 
of Chait 1297 we shall take back the document and 
the land. In case we fail to re-pay the principal 
money at due date, the sudbharna bond shall remain 
in force,” 
and it was held that in this contract there 
was no agreement to re-pay the principal 
money. It is plain that this stipulation did 
not give the mortgagee any right to require 
redemption regarding which the mort- 
gagor had the legal right to exercise at any 
time within the period of limitation, and 
the passag 

“in case we fail to re-pay the principal money at 
due date the sudbharna bond shall remain in force” 
connotes something just the opposite of 
the. right in the mortgagee to enforce pay- 
ment or redemption at his discretion. The 
learned Advocate for the appellants has 
also referred me to the cage in Damodara 
Shanbhogue v. Chandapur Pujary (6), where 
it was held that : 

“On the true construction of the mortgage deed 
there was no personal covenant to re-pay the balance 
of the mortgage money so as to entitle the mort- 
gagee to sue for sale of the mortgaged property for 
the realization of that amount.” 


The terms of the mortgage deed in that 
case do not show, like those of the mort- 
gage deeds before me, that the mortgagor 
had the right of demanding redemption of 
the mortgaged property from the mortgagor. 
The most importint of the cases in which 
a similar conclusion was arrived at upon 
the interpretation of the mortgage deed is 
the Privy Council case in Narotam Das v. 
Sheo Pargash Singh (7). In that case the 
mortgage deed inter alia, stated ; 

“I have by this instrument hypothecated the 
whole of my property in Taluq Chandipur Birhar 
situate in Fyzabad TEEPEE As the aforesaid Talug 
of Chandipur Birhar is under management under 
the Encumbered Estates Act, and I have already 
filed in the office of the Superintendent a schedule 
of my debts specifying the names of my creditors, 
I do hereby promise and give it in writing that I 
shall without any plea re-pay the principal with 
interest within the term of two years ............. The 
mode of re-payment will be, that after paying up 
the scheduled debts, I shall first of all pay up the 
debt covered by this bond, including interest......... 
shall thereafter appropriate the profits of the estate 
and attend to the liquidation of other debts. I 
shall not take the protits of the estate without pay~ 
ing up the present debt with interest; if I do take 
the profits, it will be for the payment of this debt. 
I shall, until this debt is re-paid, abstain from 


(5) 24 0671. 
(6) 56 M 892; 148 Ind. Oas. 1029; AIR 1933 
Mad, 613; 65 M L J 194; 33 L W 161; (1933) MW 
N 1951; 6 RM 558. 
() 10 O 140; 11 TA 83; 4 Sar 522; 8 Ind. Jur. 275 
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contracting other debts from the bank or anywhere 
else.” 


It will be seen that the property mort- 
gaged was saddled with the burden of pay- 
ing scheduled debts at the time when it 
was mortgaged. So the stipulation is that 
out of the money derived from the prop- 
erty the scheduled debts were to be paid 
then the mortgage debts, and then other 
debts. The parties contemplated at the 
time of the contract oot only that the 
scheduled debts and the mortgage debts 
were to be realized out of this property 
hut also that even afier paying up those 
debts the property would leave a surplus 
for the discharge of other debts. The 
parties evidently never contemplated that 
any other property or any other remedy 
is to be resorted to for the purpose of dis- 
charging or realizing the debt due on this 
mortgage deed. These cases, in my opi- 
nion, are clearly distinguishable from the 
one under consideration which contains a 
clear undertaking on the part of the mort- 
gagor to redeem upon redemption being 
demanded by the mortgagees. Redemp- 
tion necessarily involves repayment of the 
mortgage debt. If the mortgagor under- 
takes to re-pay the mortgage debt, then 
the only way in which it can be enforced 
when he does not re-pay as stipulated is 
to sell the property held as security, and, 
if the sale proceeds are not sufficient, to 
realize the balance by means of a personal 
me anaa set aside the orders of the 
Court of first instance and of the Court of 
first appeal and direct that a personal 
decree be passed in favour of the plain- 
tiffs if they hold in the plaintiffs favour 
upon the objection on the ground of limi- 
tation. The case is sent back to the Court 
of first instance to determine the issue as 
to whether the plaintifs right to a per- 
sonal decree has been barred by limitation 
or not and to dispose of the case in accords 
ance with its decision or this issue. The 
plaintiffs will get their costs of the first 
Appellate Court and of this Court Advocate's 
fee in this Court two gold mvhurs, in any 
event. The costs of the trial Court will 
abide the final result. 

N. Case remanded, 
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NAGPUR HIGH COURT 
Civil Revision Application No. 273 of 1936 
January 25, 1937 
PoLLooK;, J. 
VISHRAM— PLAINTIFF — 
APPLIOANT 
VETSUS i 
Seth PANNALAL AND OTHERS—OPPOBSITE 
PARTY 

Limitation Act (IX of 1908), Sch. I, Art. 61— 
Two causes of action, one on breach of contract 
and another arising from payment of money which 
defendant is bound to pay—Suit on second cause of 
action—Limitation—Contract Act (IX of 1872), s. 69 
—Person bound by law to pay, if interested person 
~ One person compelled to pay what another is liable 
to pay—Suit for recovery, tf maintainable. 

Where a person has two causes of action, one 
when a contract is broken and another arising 
when he pays money which defendant is legally 
bound to pay and he sueson the second, the suit 
is governed by Art. 61, Limitation Act, though the 
suit for damages arising out of the first cause of 
action is barred. 

A pereon who is bound by law to make a pay- 
ment is a person who is interested in the payment 
within the meaning of s.69 of the Contract Act. 
Consequently, a person who is compelled under a 
decree to pay money which another was ultimately 
liable to pay, is entitled to recover it from such 
other person under s. 69, Contract Act. Prosunno 
Kumar Bose v. Jamal-ud-Din Mahomed (1) and Umed 
Singh v. Bikari Lal (2), relied on. 

©. Rev. App. of the decree of the Court of 
the Judge, Small Causes, Seoni, Malwa, 
dated February 21, 1936, in Civil Suit- 
No. 8€6 of 1933. 

Mr. J Sen, for the Applicant. 

Messrs. R. S. Dabir and R. M. Bhagade, 
for the Opposite Party. 


Judgment.—In 1916 the plaintiff, Vish- 
ram, bought two occupancy tields, Nos. 304 
and 308 of Mouza Banapura, from Bal- 
mukand and Tulsiram, and in 1918 he 
sub-let these fields by a registered lease to 
Pannalal and Motilal for 7 years. The last 
year of the lease was 1924-25, and the lease? 
therefore, ended in May 1926. One of the 
terms of the lease was that Pannalal and 
Motilal should pay the rent of the fields-to 
the landlords. They did not pay the rent 
for the years 1923-24 and 1924-25. In July 
1925 Vishrarn sold the fields back to Tulsi- 
ram and Balmukund. In 1927 thelandlords 
filed Civil Suit No. 66 of 1927 in the Court 
of the Additional Subordinate Judge, 
second class, Seoni, to recover the rent of 
the holding for the years 1923-24, 
1924-25 and 1925-26 against Vishram 
Tulsiram and Dwarkaprasad, son of 
Balmukund. The decree in that suit 
(Bx. P-17) dated July 12, 1927, which was 
badly drawn up ordered that the aforesaid 
land (Nos. 304 and 308 of Mouza Banapura) 
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should pay to the plaintiff Rs. 137-7-0 and 
costs Rs. 17-8-0. None of the defendants 
was discharged, and it is clear that the 
decree should have been and was intended 
to be a decree against all three defendants. 
An explanation, but not an excuse, for the 
faulty wording of the decree is to be found 
in the fact that the case was tried by a 
Revenue Officer. In order to avoid sale of 
the holding in execution Tulsiram paid off 
the decretal amount on April 2’, 1929, and 
then filed Civil Suit No. $6 of 19:9 agains: 
Vishram to recover Vishiam’s share of tLe 
debt which was the rent for 1923-24 and 
1924-25. Vishram allowed that suit to be 
decided against him ex parte and a decree 
for Rs. 116-13-0 and costs was passed against 
him on February 7, 1930. On November 
2”, 1930, \ishram paid Rs. 145 13-0 in full 
settlement of the decree. He filed the 
present suit on October 30, 1933, to recover 
that amount, together with interest, from 
Pannalal and, Motilal. The suit has been 
dismissed mainly on the ground of limita- 
tion. 

The defendants contend that the suit is 
governed by Art. 116 of the Limitation Act 
which applies to suits for compensation for 
the breach of contracts in writing regis- 
tered and provides a period of limitation 
of 6 years from the date when the contract 
was brcken. By ihe terms of the lease of 
1918 Pannalal and Motilal were bound to 
pay the rent for 1923-24 and 1924-25 to the 
landlord, and, when they failed to do so, 
they broke the contract and it would un- 
doubtedly have been open to Vishram to 
sue them for damages for breach of that 
contract. In such a suit the period of limit- 
ation would have been 6 years from the 
date when the rent was payable, that is in 
April 1924 und April 1925. The plaintiff, 
however, has not sued for damages for 
breach of contract, but has sued to recover 
money which he paid for the defendants. 
In a previous application for revision aris- 
ing out of this suit, Niyogi, A. J. O., re- 
marked that the suit was one contemplated 
by s. 69 of the Indian Contract Act, and 
with that opinion I respectfully agree. -The 
plaintiff had more than one cause of action. 
He had a cause of action when the contract 
was broken, and he had another cause of 
action when he paid the money which the 
defendants were legally bound to pay. He 
has chosen to sue on the second cause of 
action, and to such a suit Art. 61 is the 
Article that applies. 

It is, however, argued that, as Vishram 
made his payment because he was bound 
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to do so under a decree that had been passed 
against him, he was not a person interested 
in the payment within the meaning of s. 69 
of the Contract Act. The Small Cause Court 
has held that the decree in Civil Suit No. 66 
of 1927 has to be interpreted as a decree 
against Tulsiram alone, that Vishram ought 
to have contesied the suit brought against 
him by Tulsiram for contribution, and that 
the decree obtained by Tulsiram against 
Vishram was a collusive decree. It was 
also held that Vistram was never the tenant 
of the fields but merely a benamidar for 
Tulsiram and Balmukund. Vishram was 
recorded us the tenant of the fields in the 
revenue papers for many years, and it is 
no lenger contended that he was not the 
res] tenant. When he sold the fieids to 
Tulsiram and Balmukund in 1925, he was 
liable, under s. 55 1) (g).of the Transfer of 
Property Act, for the rent of 1923-24 and 
1924-20, and he could not have resisted a 
suit by Tulsiram and Balmukund to recover 
from him the rent for those years. It was, 
therefore, useless for him to contest the 
suit Ne. 96 of 1929, and he: did not act un- 
wisely in allowing it to be decided ex parte 
against him. 

Vishram, as the tenant in 1923-24 and 
1924-25, was liable to the landlords for the 
rent for those years, and he Las eventually 
paid that rent. By the contract of lease, 
Pannalal and Motilal bound themselves to 
pay the rent for those years to the land- 
lords, but failed to doso. The question is 
whether a person who is bound by law to 
make a payment is a person who is inter- 
ested inthe payment within the meaning 
of s. 69 of the Contract Act. On the 
English Law it seems clear that he would 
be. At page 384 of Pollock and Mulla’s 
Indian Contract Act (6th Edition), the fol- 
lowing authoritative exposition of the 
English Law has been cited: 

“Where the plaintiff has been compelled by law 
to pay or, being compelled by law, has paid money 
which the defendant was ultimately liable to pay, 
so that the latter obtains the benefit of the payment - 
by the discharge of his liability, under such cir- 
cumstances the defendant is held indebted to the 
plaintiff in the amount.” 

There has been a difference of opinion whe- 
ther a person who is compelled by law to 
make a payment can recover it under s. 69 
of the Contract Act. At page 390 of Pollock 
and Mulla’s Indian Contract Act, the learned 


authors say : 

“The view taken in the most recent cases is that 
this section applies to suits for contribution where 
both the plaintiff and the defendant were liable 
for the money puid by the plaintiff. This view, it 
is submitted, is sound, The section is general in 
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its terms, and there is no reason why attempts 
should be made to restrict its operation. In any 
event suits of this character would come within 
the scope of s. 70.” 

In Prosunna Kumar Bose v. Jamal-ud-Din 
Mahomed (1), that view was taken. In Umed 
Singh v. Bihari Lal (2), Hallifax, A J.C., 
observed: 

“To say that a person who is interested in mak- 
ing a payment is no longer so interested because 
to his interest is added a legal duty to pay seems 
to me almost a contradiction in terms.” 

Under the English Law, a persoa who has 
beén compelled by law to pay money which 
the defendant was ultimately liable to pay 
can recover from the defendant, and I see 
no reason to suppose that it was ever in- 
tended that a plaintiff in India should not 
be entitled to recover it. As has been 
pointed out above, the section is general in 
its terms, and I see no reason why such a 
plaintiff should not be entitled to recover. 

` I, therefore, hold that the present suit is 
maintainable under s. 69 of the Contract 
Act and that Art. 61 applies. The period 
of limitation is, therefore, 3 years from the 
date when the payment was made by the 
plaintiff, and the suit is within time. 

The only other question argued is one of 
interest. The plaintiff has failed to piead 
and prove facts showing that he is entitled 
to interest. Section 73 o: the Contract Act 
cannot apply because the plaintiff has not 
based his suit on a breach of contract. The 
claim for interest must, therefore, be dis- 
allowed. | 

The application for revision mainly suc- 
ceeds, and there will be a decree for the 
plaintiff for Rs. 145-13-0 and costs in full, 
with future interest at 6 per cent per 
annum. Counsel's fee in this Court Rs. 25. 
One set of costs allowed. 

N. Revision allowed. 


(1) 18 O W N 327; 15 Ind. Oas. 55. 
(2) A IR 1922 Nag. 50; 70 Ind. Cas. 310, 





MADRAS HIGH COURT 
Civil Revision No. 564 of 1934 
August 18, 1936 
GENTLE, J. 
BRITHICHAND SO WCAR—PETITIONgR 
VETSUS 
FATIMA Bl—Opposits PARTY. 

Madras City Tenants’ Protection Act (IIT of 
1922), ss. 7,2 (4)—Tenant occupying land only— 
Erecting superstructure and mortgaging it—Mortgagee 
occupying superstructure—-Court can on application 
under s. 1, fix rent payable by mortgagee. 


The original tenant was occupying the land only, 


and erected onthe land a superstructure. He mort- 
gaged the superstructure alone, ‘and-either the 
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mortgagee or some person deriving title from him 
was the occupier of that superstructure : 

Held, that the Court was entitled on an appli- 
cation under s. 7, Madras City Tenants’ Protection 
Act, to fix the rent payable by the occupier of the 
superstructure. So far as the superstructure was 
concerned, the mortgagee derived title from the 
tenant and the tenant having left the land as well 
asthe building the mortgagee continued in posses- 
sion of the land itselfand was liable topay rent for 
the same, 

©. R. from an order of the Small Cause 
Court, Madras, dated December 8, 1933. 

Mr. K. Venkataraghavachariar, for the 
Petitioner. ; 

Messrs. A. Ramachandra Ayyar and A. 


Sundaresan, for the Opposite Party. 


Judgment. -This is an appeal by way 
of a Civil Revision Petition against the 
decision of the learned Chief Judge of the 
Court of Small Causes, Madras, in which 
he fixed the rent payable by the person 
who is occupying the superstructure erec- 
ted on a piece of land. The application 
before him was made under ‚s. 7, Madras 
City Tenants’ Protection At. The original 
tenant was occupying the land only and, 
as I understand it, erected on the land a 
superstructure which covered the entire 
land; then he was the occupier of the land 
and the superstructure. He mortgaged to 
the petitioner in this revision petition the 
superstructure alone, and either the mort- 
gagee or some person deriving title from 
him is now the oecupier of that superstruc- 
ture and in fact also must be the occupier 
of the land. Section 2 (2) of the Act to 
which I have referred defines ‘land’ and 
says: “ ‘Land’ does not include buildings.” 
On behelf of the petitioner it has been 
argued before me that since the mortgagee 
was only the mortgagee of the superstruc- 
ture and not of the land, this Act 
does not apply, and that, the learned Judge , 
in the lower Court should not have made 
the order which he made and in doing so 
exercised jurisdiction not vested in him. 
At first I was impressed by this argument; 
but cn being referred tos. 2 (4), Itind 

“tenant means tenant of land liable to pay rent 
on it, every other person deriving title from him 
and includes persons who continue in possession 
after the termination of the tenancy.” a 

So far as the superstructure Is con- 
cerned, the mortgagee (petitioner) derived 
title from the tenant and the tenant having 
left the land as well as the building, the 
mortgagee is continuing in possession of 
the land itself. The application was put in 
to fix the rent of the land. In my view 
the learned Judge in the Court below was 
quite right. No question as to the amount 
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of rent fixed arises and the result is this 
petition is dismissed with costs. 
A." N. Petition dismisse d. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 39 of 1935 
October 15, 1936 
BROOMFIELD AND Sgn, JJ. 
GANGADHAR LAXMAN DESHPANDE 
AND SNOTHBR~—PLaiNTIFsg—-- APPELLANTS 


versus 
DATTATRAYA LAXMAN DESHPANDE 


AND OTHERS — DerBNDANTs-—- RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
20—Part of award dealing with property outside 
jurisdiction--Court, if and when can file award— 
Declaratory award—Indication that ornaments and 
house may be sold to one sharer and amount distribut- 
ed among all—Award, if void for indefiniteness. 

In the case of anarbitration without the interven- 
tion of Court, where a part ofan award deals with 
property outside the jurisdiction, if that part is 
separable without disturbing the basis and equili- 
brium of the award as a whole,the Court may 
delete that part of it and order the rest to be filed. 
Amir Begam v. Badr-ud-Din Husain (8), relied on. 
Krishna Iyer v. Subbrana Iyer (1),  disented from. 
Ramlal-Hargopal v, Krishna Chandra (2), Ragha- 
vendra Ayyaji v. Gururao Raghavendra (4), Kashi- 
nath Mahadev v. Gangubai Keshae (5) and S.A. 
Nathan v. S. R. Samson (6), referred to. 

Where an award indicates that certain ornaments 
can be sold to one of the sharers at the market-price 
and the amount realised distributed equally among 
the sharers, and is declaratory in this sense, it is not 
void for indetiniteness. Likewise where it directs 
that certain houses can be sold to one of the sharers 
at a fixed price or its market value and the amount 
distributed among the sharers, it is not void. Ragha- 
vendra Ayyaji v. Gururao Raghavend:a (4), follow- 
d 


ea, 

Messrs. G. N. Thakor and P. B. Gajendra- 
gadkar, for Mr. M. C. Honap, for the Appel- 
lants. 

Messrs. B. G. Modak and V. D. Limaye, 
for Respondents Nos. 1, 3 and 4. 

Broomfield, J.— This is an appeal from 
an order of the Joint First Class Subordi- 
nate Judge of Poona refusing to tle an 
award in an arbitration without the inter 
vention of a Court. The award relates to 
the estate of the late Laxman Moreshwar 
Deshpande of Poona. There were disputes 
among the members of his family which 
were referred for settlement to two dis- 
tinguished lawyers, Rao Bahadur Narhar 
Krishna Deshmukh and Rav Bahadur 
Ganesh Krishna Chitale. They are intimate 
friends ofthe family. The reference was 
made on July 28, 1931, andthe award was 
given on January 27, 1933. The application 
for filing it in Court under para. 20, Seh. H, 
Civil Procedure Code, was made by the 
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appellants on August 19, 1983. Some of 
the other members of the family raised 
objections of various kinds which were 
made the subject of seventeen issues. 
Practically every point was decided in 
favour of the award, but the trial Judge 
refused to file it ou two grounds: because 
he found (1) that one item of the property 
dealt with by the award is outside British 
India, and (2) that in certain respects the 
award is indefinite and incapable of exe- 
cution. It må be mentioned that the 
second point was not the subjectof any 
issue. 

This is obviously a very unfortunate 
result. The estate is a considerable one. 
The portion of the award affected by the 
first objection is quite insigniticant and 
even the part affected by the second objec- 
tion appears to be less than a quarter of 
the whole ‘The trial Judge was evidently 
satisfied, and rightly, in our opinion, that 
the award is fair and equitable, and on 
most points a final settlement of the dis- 
putes between the parties. He thought, 
however, that in these two particulars 
which l have mentioned, the award was 


‘invalid and that he had no alternative but 


to refuse altogether to file it. Weare of 
opinion that the learned Judge was wrong 
on both points. The point of jurisdiction 
arises in this way. Among the outstand- 
ings due to the estate there is a small debt 
(the principal being only Rs. 90) secured 
by a mortgage of land in a village called 


Angaon or Khoda, which is in the Bzor 


State. In the schedule of properties 
attached to the reference paper this land was 
included among the immovable properties to 
be dealt with, but inthe award it is not 
included among the immovable properties 
nor are any instructions given about the 
mortgaged land. The only directions given 
are these: 

“Tn schedule (c) the debts taken by people on hand 
and on mortgages are mentioned. All those debts 
should be recovered by Dattatraya. Whatever 
amount remains with him after defraying the 
expenses should be distributed by him equally 
aE Ee three sharers after retaining one share for 
himself,” 


Then the names of the sharers 
mentioned Schedule (c) contains 
provision: 

“Lands at Powd and Angaon. These are mortgaged 
in the name of Mr. D. L. Deshpande who should 
arrange to make the recoveries.” 


The learned Counsel who appears for the 
appellants argues that the land is not dealt 
with at all. All that the award says is that 
Dattatraya is to recover the money and after 
recovery—by which time it would be mov- 


are 
this 


302 


able property within the jurisdiction—he 
is to distribute it among the persons 
entitled to it. We hold thatthis contention 
is correct. It may be that in order to 
recover the money, proceedings would 
have to be taken in respect of land outside 
the jurisdiction. But on that point the 
award is silent. So far asthe award goes, 
it cannot be said that it deals with any 
property outside the jurisdiction. That 
being so, the legal difficulty which the 
learned trial Judge found to.be insuperable 
does not really arise. But we think that 
there is no substance in it anyhow. No 
doubt Krishna Iyer v. Subbarama Iyer (1) 
cited by the learned Judge, supports the 
view which he has taken. The Madras 
High Court has held in that case that the 
language of para. :U, Sch. If, requires that 
the Court must have jurisdiction over every 
item of the property dealt with by the 
award, and that if this is not so, the award 
cannot be split up and nothing can be 
done but to refuse to file it. Tnis would 
mean that in many cases private arbitrations 
could never be made effective in the manner 


contemplated by the Legislature, since 
there would be no Court to which the 
application could be made. With all 


deference to the learned Judges who decided 
this case, we are not satistied that thisis 
the law. 

In Ramlal Hargopal v. Kishanchandra (2) 
their Lordships of the Privy Council 
declined to commit themselves to the pro- 
position that an application to tle an award 
can only be dealt with by a Court having 
jurisdiction over the whole of the subject- 
matter. In Amir Begam v. Badr-un-Din 
Husain (3) which was a caseof an arbitra- 
tion without the intervention of the Court, 
the Privy Council treated it as settled law 
that if the part of an award which is invalid 
is separable, it may be separated and the 
rest of the award maintained. No doubt, 
the invalidity in that case consisted in the 
fact that the arbitrators had exceeded their 
powers under the terms of the reference. 
But if the principle of separability is to be 
accepted (and that principle is recognized 

(1) 55 M 689; 139 Ind Oas. 877; A I R1932 Mad. 
462: 62M LJ 550; (1932) M W N 234; 35 L W 565; 
Ind. Rul. (1932) Mad. 801. 

(2) 51 I À 72; 83 Ind. Cas 531;A I R 1924 PC 95; 
51 CG 361; 20N L R 33; (1924) M W N 79,7N Ld 
62; 19 LW 549; 31M LT 62; 22 A L J 386; 46M LJ 
628: 26 Bom. L R 586; 28 O W N 977; L R 5A (P 0) 
216 (PO). 

(3) 36 A 336; 23 Ind. Cas. 625; A I R 1914 P C 105; 
170 0120; 180W N 755; 1 O L J 249; ALJ 
537: 16 Bom. L R 413; (1914) M W N 472; 16 M LT 35; 
27 M L J 181; 19 O L J 494 (P O). 
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in para. 14 of Sch. II, to which para. 21 
refers back), if isnct easy to see why it 
should not be applied so as to get rid of 
the invalid part of the award, whatever the 
nature of the invalidity. There are deci- 
sions vf this Oourt which are inconsistent 
with the view taken in- Madras. In 
Raghavendra Ayyaji v. Gururao Ragha- 
vendra (4) this Court held that it does not 
follow that an award cannot be filed 
because it deals with some matters which 
are not within the jurisdiction. [ may 
refer also to the observations of Baker, J. in 
Kashinath Mahadev Vv. Gangubai Keshav 
(5) at page 351*. In the referring judgment 
of Page, ©. J. and Mya. Bu, J. in S. A. 
Nathan v. 5. R. Samson (6) the position is 
stated thus (page 4357): 

“Whether such want of jurisdiction vitiates the 
decree as regards both the property over which the 
Oourt has jurisdiction, and that over which the Court 
has no jurisdiction, or only as regards the latter 
depends, in our opinion, on whether the nature of the 
case permits of a separation of the part concerning 
the one from that concerning the other without affect- 
ing its basis.” | 

We hold that thatis the correct view to 
take. Even in cases where a part of an 
award deals with property outside the 
jurisdiction, if that part is separable without 
disturbing the basis and equilibrium of the 
award as a whole, the Court may delete 
that part of it and order the rest to be filed. 
The provisions in the award which have 
been held to be bad for indefiniteness are the 
following: After dealing with certain orna- 
meuts which are ordered to be distributed 
among the four persons named, the award 
says this: 

“Or if any one desires to purchase them the 
market price of all these ornaments should be 
assessed and deducting the amount of his own 
share distribute the balance equally among the three 
sharers.” 

Then one of the houses (house No. 377) is 
dealt with in this way: 

“There are three claimantsto this. But in order 
that there may be no dispute and asif the house 
is divided into three parts, it will not be convenient 
to any one” and it will not be convenient for 
residence also, and if the house is so divided the 
value of the house and of the parts also will not 
remain the same; considering all these things we 
decide that this house should be divided into two 
parts only by an equitable partition. Hach one of 
those two who take the whole house as their shares 
should pay to the third sharer Rs. 2,667 as the price 
of his third share. That is to say, both together 
should pay Rs. 5,334. Then they should make two 

(4) 37 B 442; 19 Ind. Oas. 882; 15 Bom. LR 362. 

(5) 31 Bom. L R 349, 117 Ind. Cas, 523; A I R 1929 
Bom, 193; Ind. Rul. (1930) Bom, 497. 

(6) 9 R480; 135 Ind. Oas. 65; A I R 1931 Rang. 252; 
Ind, Rul. (1931) Rang. 17 (E B). 

*Page of 31 Bom. L., R.—[Ed.} 

+Page of 9 R.—[Ed.] 
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equal divisions by an equitable partition and take 
possession thereof," 

Another house, No. 149, was dealt with as 
follows: 

“The four sharers, viz., (1) Dattatraya, (2) Ganga- 
dhar, (3) Vasudev and (4) Ganesh and Manohar 
have got four-fifths share. The disputes between 
the bhaudands regarding his honse are not settled as 
yet. Wehave assessed the value of the said four- 
fifths share as Rs. 3,000. It is our opinion that it 1s 
desirable that the said house, considering its condi- 
tion, should be kept by anyone. It will be neither 
convenient nor desirable to partition the same accord- 
ing to shares Hence we decide that any one of the 
four sharers who wants to keep the house for himself 
may keep it after paying to each of the remaining 
sharers Rs, 750.” 

Then a piece of land, survey No. 5 at 
Vadgaon, is disposed of thus; 

“Disputes are up to now going on regarding 
survey No. 5 at Vadgaon (that means admittedly 
disputes with third parties, not among the parties to 
the award). After that dispute is settled, any one 
who wants that land should pay to the remaining 
three sharers the amount of his share of the market 
value of that land and keep the same in his posses- 
sion.” 

The learned trial Judge referring to these 
provisions in the award says: 

“They (that is the arbitrators) do not settle as to 
what individual sharer should keep possession of 
this house and pay the rest. Thus the matter is 
left unsettled, as to who should demand money 
Or possession, and from whom. Similar direction 
is given in the award as regards the land of survey 
No. 5 of Vadgaon. The matter as to who should 
keep possession and who should pay money and to 
whom, is left unsettled. And the same remarks have 
to be made .as regards ornaments and silver pots 
directed to be divided in four equal parts in the 
award. There also the matter is left unsettled and 
it is not known who isto keep ornaments and who 
to pay, and to whom, and what. If application 
for execution of the decree is made to the Executing 
Court, the decree will be found incapable of 
pared is in the absence of explicit and unequivocal 
orders.” 


The learned Judge is mistaken in saying 
that the award does not settle the amount 
to be paid. But apart from that we do not 
consider that the objection taken by him 
is really substantial. He appears to consider 
that the cardinal pointin the controversy 
was a complete partition. If he means 
by that however that under the terms 
of the reference the arbitrators were bound 
to specify in every particular which person 
was to take a particular portion of the 
estate, he appears to be wrong. No support 
for that view can be deduzed from the terms 
of the reference. What isstated in Ex. 40 
is this: 

“A dispute has arisen between all of us as to what 
share each one ofus has in the aforesaid property or 
what right and interest each one ofus has in the 
aforesaid property. There is also dispute as to the 
way in whichthe whole of the property is to be 


equitably divided. The dispute is being settled bet- 
ween us by mutual consultation. Hence all of us are 
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appointing both of you as arbitrators unanimously. 


Whatever award is given by you unanimously will be 
acceptable to us.” 


As I have mentioned, the arbitrators are 
all friends of the family and no doubt well 
acquainted with the character and circum: 
stances of its members. It may well be that 
certain matters of detail must be left or are 
better left to be settled by mutual arrange- 
ment. lt cannot be said that the provi- 
sions to which objection has been taken 
render the award en invalid award. The 
most that can be said I think is that the 
award in these respects is only declaratory. 
That does not mean, however, that it is void 
for indefiniteness. In that connection I 
may refer to Raghavendra Ayyaji v. 
Gururao Raghavendra (4). Here also of 
course the principle of separability might 
probably be applied, if necessary. We hold, 
however, that it is not necessary at all. The 
result is that the appeal must be allowed. 
The trial Judge is directed to file the 
award and to proceed in accordance with 
para. 21, Sch. II. The parties will pay 
their own costs in the trial Court. In 
the appeal the appellants will get their 
costs from the respondents who have ap- 
peared. 


N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No. 735 of 193; 
l September 17, 1936 
HENDERSON AND R. O. Mirvue, JJ. 
BAIJNATH AND OTHERS—ACCOUSED— 
PETITIONERS 
VETSUS 
EMPEHROR—Opposits Party 


Public Gambling Act (III of 1867), s. 6—Presump- 
tion under, when can be relied on--Place searched 


, must be one named in search warrant. 


Before relying on the presumption under s. 6, Public 
Gambling Act, the prosecution must establish that 
the place where the accused was found gambling 
really was the place named in the search warrant. 

Mr. Narendra Nath Chatterjee, for the 
Petitioners. 

Mr. D. N. Bhattacharya, for the Crown. 

Henderson, J.—The petitioners were all 
convicted of an offence punishable under 
s. 4, Gambling Act, and sentenced to rigor- 
ous imprisonment for 15 days. They 
appealed to the learned Sessions Judge 
without success and then obtained this Rule 
on grounds Nos. 5, 6 and 7 mentioned in the 
petition. Now, the first two of these grounds 
really go together. The point is this: The 
prosecution cannot succeed in this cage 
unless they can rely upon what is practi- 


301 
cally the presumption laid down in s. 6 of 
the Act. Before this comes into play at all 
there must be a search under tbe provi- 
sions of s. 5. Now, the search warrant 
directed the search of the house of a man 
named Umda Khalifa. The case of the 
petitioners has always been that they were 
actually playing cards in the house of his 
brother. 

Before the prosecution could rely on s. 6 
it is absolutely necessary for them to show 
that the place where the petitioners were 
found gambling really was the place named 
in the warrant. Now, neither the learned 
Magistrate nor the learned Judge came toa 
specific finding upon this absolutely essen- 
tial point. In view of the evidence given 
by the search witness Baroj Kumar Surkar 
the case of the petitioners appears to be 
absolutely correct and the house searched 
was not the house named in the warrant at 
all. In these circumstances these convic- 
tions cannot be supported. Therefore, we 
make this Rule absolute, set aside the con- 
Victions and sentences, and direct that the 
petitioners he discharged from their bail. 


R. C. Mitter, J.- I agree. 
D. Rule made absolute, 


pa kaanan 


PATNA HIGH COURT 
Civil Appeal No. 1229 of 1933 
November 9, 1936 
DiaavLB AND VARMA, J. 
RATANDEO NARA YAN—Derenpant— 
‘APPELLANT 
versus 

JAMUNA PRASAD TEWARY—l LAINTIPp 

AND OTHERS — DEFENDANTS RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 99—Suit 
for rent by landlord—Heirs of deceased tenant not 
formally substituted as heirs, though already on record 
as parties—Rent decree, whether reduced to money 
decree—Court passing decree having jurisdiction— 
Execution of such decree — Property purchased by third 
person, in money decree put to sale—His suit for 
possession on ground that decree was obtained by 
fraud— Decree when can be varted— Landlord and 
tenant—Gumaasta authorized to collect rent— Whether 
can create relationship of landlord and tenant, by 
taking rent from transferee of tenant. 

A decree in a suit for arrears of rent will not operate 
as a rent decree, if the tenants are not all impleaded 
in the suit. But where insuch a suit by a landlord 
against his recorded tenants, the heirs of a deceased 
tenant are not formally substituted as his heirs but 
are on record already as parties to the suit, the mere 
want of formal substitution, may be merely an irregu- 
larity but not a material one and it does not reduce 
the rent decree into a money decree, 

Where a properly constituted rent suit is decreed by 
Court having jurisdiction and in execution of that 
decrees property purchased by & person in execution 
of a money decree is brought to sale, in the absence 
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of proof that the rent decree was obtained by fraud, 
the decree cannot be varied or modified it having 
been passed by Court having jurisdiction, in a suit 
for possession by that person on declaring that 
the decree and the sale were faudulent and void 
even though in passing the rent decree the Court 
might have acted illegally in the exercise of juris- 
diction, 

Although the gumasta or patwari of a landlord may 
be authorised to collect rents on his behalf, he has 
no authority by taking rent from a transferee to 
create the relationship of landlord and tenant bet- 
ween his master and the transferee. Bhonu Lal 
Chowdhury v. W. A. Vincent (1), relied on. 

C. A. from the appellate decree of the 
Additional District Judge, Saran, dated 
February 16, 1933. 

Messrs. K. P. Jayaswal and M. N. Pal, 
for the Appeilaat. 

Messrs. B. N Mitterand L. K. Chowdhury, 


for the Respondents. 


Dhavle, J.—This is an appeal by defen- 
dant No. 2. The dispute relates to a hold- 
ing which was purchased by the appellant 
in execution of a decree obtained in 1928 
by the landlord (defendant No, 1) in a suit 
for arrears and enhancement of‘rent against 
her recorded tenants, the defendants third 
party. The plaintiff had previously (in 
October, 1923), purchased the same holding, 
in execution of a money decree, and ob- 
tained possession through a Court dalkhal- 
dehani in October, 1924. His case was that 
the rent decree and sale were “fraudulent, 
illegal, null and void,” and he prayed that 
the decree and sale be set aside. Both the 
lower Courts held that the case of fraud 
failed entirely. They found, however, that 
there were various irregularities in connec- 
tion with the rent decree impugned, and 
Lhey came to the conclusion that the decree 
obtained by defendant No. 1 was valid and 
effective against one of the tenants only, 
named Ramkhelawan, and that it could not 
therefore, be a rent decree and could not 
affect the title of the plaintiff who had 
purenased in proceedings which did not 
include Ramkhelawan 

It has been urged for the appellant that 
the Courts had no jurisdiction to sit in judg- 
ment in the way they have done on tne 
Munsif who had passed the decree inthe 
rent suit brought by defendant No.1. Nor 
has Mr. Mitter, who appears forthe plaintiff. 
respondent, gone so far as to contend that 
such a jurisdiction exists. The position 
would of course have been different if any 
fraud had been established. What 
Mr. Mitter has, therefore, done is, first to 
take up one of the irregularities found by 
the lower Courts and to urge that this 
irregularity was sufficient to reduce what 
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purports to bea rent decree to a money 
decree. This irregularity relates to the fact 
that Jamuna, one of the defendants in the 
rent suit, had been dead for some time be- 
fore the process-server reported that he had 
actually met that defendant. Mr. Mitter 
argues rigotly enough that a decree ina 
suit for arrears of rent will not operate as a 
rent decree, if the tenants are not all im- 
pleaded in the suit and he contends that in 
the sulit under discussion the same result is 
brought about by the fact that the heirs of 
the deceased defendant were not brought 
on the record. The point was discussed in 
detail by the trial Court, which came to the 
conclusion that the heirs of Jamuna were on 
record as parties both in the rent suit and 
the execution proceedings. The learned 
Subordinate Judge, therefore, held that 
“the want of formal substitution, if any, 
may be merely an irregularity but not a 
material one”. He was plainly right and it 


is equally plain that the decree of 1928... 


cannot be treated as a money decree on this 
ground: the point was so clear that it is 
not so much as suggested in the judgment 
under appeal. 

Mr. Mitter next referred to the circum- 
stances in whicn the lower Courts have 
come tothe conclusion that the decree was 
valid and effective against Kamkuelawan 
only, and urged that on tue findings ‘of fact 
10 this connection the lower Courts should 
fave held tnat fraud was establisned in 
the case. But it is not pretended that 
tnhose circumstances lead to such an irresis- 
tible inference of fraud as to entitle us in 
Second appeal to say that the lower Courts 
erred ın iaw in declining to infer fraud. And 
apart from fraud, Mr. Mitter is unable bo sug- 
gest what authority the lower Courts had tu 
examine tue proceedings in the rent suit 
and determine in effect what decree ougut 
to have been passed py the Munsif on the 
materials before him ın tnat suit. ‘To tne 
question wnat decree it was tnat tue Munsit 
actually passed and executed, the answer 
is Clear--a rent decree. lt may be buat 
the materials before him did nob altogetner 
Warrant that decree; but if so, the remedy 
of the aggrieved parties to the suit was. an 
appeal. ‘l'une plaintiff was no party to taat 
Suit, and that remedy was not vpeu so Dim, 
He could have nullided the decree by 
establisuing traud but nas failed ın the 
attempt to dy su. The rent decree is not 
before usin appeal, and it seems idle to 
ask us to hold uot that the decree is a nul- 
lty on account of fraud but tuat the Munsif 
ought to have passed a decree ugainst Ram- 
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khelawan only because there appear to have 
been some irregularities in the proceedings 
before him. He had a properly constituted 
rent suit before him and had jurisdiction to 
deal with that suit. If he acted irregularly 
in the exercise of that jurisdiction, the 
decree he passed cannot be now varied or 
modified on-that ground. 

Mr. Mitter’s next contention was that the 
plaintiff had paid the landlord the rent for 
which the suit of 1928 had been brought, 
and that he had been recognized as a 
tenant by the landlord. It was, therefore, 
so it is argued, fraud on the landlord's part 
to sue the old tenants and leave the plaintiff 
out. Now, the finding of fact of the lower 
Appellate Court in tois connection is that 
the plaintiff did pay Rs. 63 and Rs. 126 to 
one Baldeo Lal for the rents of 1931 to 
1933, Fasli, and thit Baldeo granted two 
receipts for these two payments, the later 
receipt being in the name of the plaintiff- 
respondent. The learned Additional District 


Judge declined to accept the plaintiff's 
story about a third payment 


made on 
March 9, 1928 (the day the suit was at first 
dismissed). In concurrence with the trial 
Court he also definitely negatived the plain- 


‘tiffs case of recognition by the landlord as 


a purchaser from the old recorded tenants. 
The learned Advocate contended that it was 
for the landlord to shew that Baldeo had no 
authority to recognise the purchaser; but 
thisis entirely opposed to the decision in 
Bhonu Lal Chowdhury v. W. A. Vincent (1) 
where it was laid down that although the 
gumasta or patwart of a landlord may be 
autnorised to collect rents on his behalf, he 


has no authority by taking rent from a transe 


feree to create the relationship of landlord 
and tenant between his master and the 
transferee. The lower Appellate Court 
says tnat “there is no satisfactory evidence 
that Baldee Lal was anything more than a 
mere rent collector”. It is, therefore, im- 
possible to hold that the plaintiff was re- 
coguized asa tenant by the landlord, or to 
entertain Mr. Mitter’s argument that there 
was fraudin the suit of 1928 because the 
guit was brougaol against the old tenants 
omitting the plaintif. 

In the plaint thirteen grounds were given 
for avoiding the decree as “altogether 
fraudulent, 1ilegal, null and void, inoper- 
ative and ineffectual.” Tae Courts below 
have found that there was no fraud but 
some irregularities. Tnese irregularities, 
as I have pointed out, did not entitle them 
PEPE T 653; 65 Ind, Cas, 882; AIR 1922 Pat, 
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“to do what they have done and hold that 
the decree actually passed will operate as 
the decree, that on such materials as are 
now shown to have been before the Munsif, 
he ought to have passed. In my opinion the 
lower Courts were clearly in errorin holding 
that tle irregularities established by the 
plaintiff entitled him to any relief in respect 
of the decree of 1928, obtained by the land- 
lord against her recorded tenants. I would 
accordingly aliow this appeal and dismiss 
the suit of the plointiff with costs in all 
Courts. TLe c-oss-objection is not pressed 
and is dismitsed. , 
Varma, J.—I agree. 


D. Order accordingly. 


CALCUTTA HIGH COURT. 
Oriminal Appeal No. 778 of 1936 
January 27, 1937 
CUNLIPEB AND HENDERSON, JJ. 
MADAN TILAKDAS AND OTHERS— 
APPELLANTS 


VETSUS 
EM PEROR— OPPOSITE PARTY. 

Criminal trial—-Jury—Charge—Duty of Judge 
stated—Misdirection—Suggestion that if jury ded not 
believe defence version they should automatically 
accept prosecution case as true—-Law not explained 
—Held, there was misdirection. 

Where the case is one jn which there are two dia- 
metrically opposite etories supported on oath by 
two sets of witnesses, one set of whom must be 
perjuring themselves before the Court, by no means 
am easy case to try, the presiding Judge ought 
to exercise the greatest possible vigilance and the 
greatest possible care in assisting the jury. Li in 
such cases, the Judge feels very strongly that the 
prosecution case is a true one, whilst maintaining 
his -care and his vigilance in presenting all the 
facts before the jury, he ought to,as much as pos- 
sible, conceal his feelings. It is no part of a 
Judge's duty to actas an Assistant Public Prosecu- 
tor. But if he feels that theie is something extreme- 
ly suspicious about the prosecution case, if he finds 
that the main witness for the prosecution is a per- 
son whose testimony should ne regarded with the 
greatest caution, then he ought to show his hand to 
the jury. He is not a mere judicial automaton, 
that is worse than useless and waste of- public time. 
They should bear in mind that if they are of the 
opinion that the case for the defence is a worthy 
case and needs backing up by judicial authority, 
they oughtto take that course. Lhe Judge should 
not bother about anyreport of Police Authorities. 
His duty is to act as a check and an effective 
check upon the wrongful conviction of persons who 
may be innocent or may be in that position which 
justifies the benetit of the doubt being exercised in 
their favour. 

lt is absolutely necessary that the heads of 
charge should show clearly and distinctly what the 
expositiun ofthe law actually was. Where the 
Judge suggested in his charge that if the jury did 
not believe the defence version, they must automatic- 
ally accept the prosecution story as tzue and while 
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dealing with the law he merely read and explained 
sume sections of the Penal Code, but did nut make 
out to the jury whatthe law actually was: -> 
Heid, that the Judge should have explained that 
both versions might be false, and if the jury were 
nut satistied thut the defence version was true, they 
were by no means to regard this as helping the 
prosecution to establish the truth of their version, 
He should have, in recording the heads of charge, 
shown cleaily what the exposition of the law was. 
There was, therefore, serious misdirection in the 
charge. h 
Messre. J, C. Gupta and 
Bhusan Sen, for the Appellants. 
Messrs. Khundkar and Bireswar Chat- 


terjee, for the Crown. 


Cunliffe, J.—The-appellants here are 
five in number. They were tried by the 
Assistant Sessions Judge at Mymensingh 
for what may be called ‘gang rape’ and 
other semi-cognate offences. As sometimes 
happens in these cases, the learned Judge 
did not rule out certain charges against 
the appellants which, I think, were highly 
example, the charge of 
house-trespass by night— quite an unneces- 
gary charge and one possibly calculated not 
to clarify the case when the jury came to 
consider the whole of the evidence finally. 
The verdict ofthe jury, it may be noted, 
was pot a unanimous one; it wasa 3 to 2 
verdict, and the appellants were senienced 
to in all five years’ rigorous imprisonment 
apiece. But owing to the fact that the 
learned Judge let in these redundant 
charges, he was placed in the position of 
having to impose concurrent sentences 
which, to my mind, was mere waste of time. 
Now, the prosecution case was broadly as 
follows: 'rhey said that a certain woman 
by name Mon Mohini was abducted from _ 
her husband's house in the middle of the 
nigut, her nusband being in the house at the 
time and also her mother being there, by 
these five men. Having broken into the 
house and seized upon her, they carried her 
away to deserted spot where they all in 
tura raped ber, beat her and finally she 
got back to ner house the next morning. 
Subsequently, a report was made to the 
Police and an exhibit was shown consisting 
of a garment said to be stained with 
semen, l ; 

‘Ine defence case, to use a trans-Atlantic 
phrase which has now become a colloquia- 
lism in the English language, was that 
these charges were what is known as & 
‘frame up. it was denied that the incident 
ever took place at all. Ib was said that the 
woman, in addition to being a liar, was an 
immoral girl. lt was said that she was 
a woman who was habitually unfaithful to 
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«er husband. She used to go out to other 
=en, she dressed herself in male clothing 
ud masqueraded as a boy and her general 
mMduct was so bad thatthe people in the 
illage prevented their young boys from 
1eeting her, if possible, because if she 
«appened to go down to certain village tank 
«hich is a common evening gossip place 
«earby, she would get hold of the village 
soys, and seduce them. The defence also 
alled attention to certain discrepancies in 
er evidence before the trying Magistrate 
ompared with the evidence which she gave 

d the jury trial more specially with regard 
0 the place where she said she was 
Yiminally assaulted. It was said to be the 
«dge of a bed, but the defence contend 
mhat she misdescribed the place in the 
«ay she referred to the nature of the 
‘round and so on. Thus it will be seen 
hat here are two diametrically opposite 
mories supported on oath by two sets of 
witnesses, one seb of whom must be pei- 
uring themselves before the Court, by no 
means an easy case to try, and a case in 
«hich the presiding Judge ought to exer- 
ise the greatest possible vigilance and 
he greatest possible care in assisting the 
ury. Now, I have read his charge to the 
ury with as much care as I possibly can, 

have read it more than once and I feel 
mat the effect made upon me is that the 
«earned Judge himself was labouring under 
. great difficulty of mind owing to the 
orm in which he made his address. It 
‘cannot be said, and it very rarely can be 
‘aid, of the Judges in the district that 
me was not caretulin presenting the full 
naterials to the members of tke jury. It 
3 a very exhaustive charge. But, again, 

say that the impression it has made upon 
«ny mind is that although he accepted the 
rerdict of the majority, he would have 
een pleased if a verdict had been brought 
n the.other way. I may be wrong in the 
ew I take, but it is possible, on having 
‘ead hundreds of such charges to the jury 
and directed them. 

Now what is the duty of a Judge in these 
lificult and hard swearing cases in which 
here is undoubtedly, and [ believe it is, 
sommon ground here that there was strong 
snmity on either side on the part of the 
wo factions in the village. 1 think the 
Wudge’s duty may be said to be this: If he 
Keels very strongly that the prosecution 
sase isa true one, whilst maintaining his 
sare and his vigilance in presenting all 
the facts before the jury, he ought to, as 
much as possible, conceal his feelings. It 
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is no part of a Judge's duty to act as an 
Assistant Public Prosecutor. But if he feels 
that there is something extremely suspicious 
about the prosecution case, if he finds that 
ihe main witness for the prosecution is a 
person whose testimony should be regarded 
with the greatest caution, then he ought 
to show his hand to the jury. Heisnot a 
mere judicial automaton, that is worse than 
useless and waste of public time. And I 
do feel that Judges in the District should 
bear in mind that if they are of the opinion 
that the case for the defenceis a worthy 
case and needs backing up by judicial 
authority, they ought to take that course 
and this Court will never blame them for 
so doing, so long at least as my learned 
brother and I sit here. Let the Judge not 
bother about what the local authorities 
think about it, let him not bother about 
any report of the Police Authorities. His 
duty is to act as a check and an effective 
check upon the wrongful conviction of 
persons who may be innocent or may be 
in that position which justifiesthe benefit 
of the doubt being exercised in their 
favour. It is questionable what the truth 
of this case really is. If the defence story 
is correct and the alleged victim Mon 
Mohini is an unreliable woman, then a 
wide door is cpen to her in the charge she 
made, she may turn an incident in which 
perhaps she was the original instigator into 
one which appears to be a criminal offence 
against her. Again,I say, as this charge 
reads to me, it is not by any means a bad 
charge, hecause it is careful, but it is what 
I call, with due respect-to the learned 
Judge, a wishy-washy charge. In those 
circumstances I prose to exercise the right 
which all Appellate Courts can exercise by 
passing an order in favour of the defence 
on the basis that the alleged crime is one 
of very doubtful proof, and the jury have 
not on the whole been properly directed. 
The appeals will, accordingiy, be allowed 
and the convictiuns and sentences set aside. 
We direct that the appellants be released 
forth with. 

Henderson, J.—I agree that this appeal 
must be allowed. In my opinion the first 
point taken by Mr. Gupta on behalf of the 
appellants raised an important question. 
When recording the heads of his charge, 
the learned Judge in dealing with the 
actual evidence has entered into a weaith 
of detail and repetition, which were wholly 
unnecessary. On the other hand in dealing 
with the law he has not said enough. My 
learned brother has already pointed out the 
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unnecessary ccmPplication which was in- 
troduced by framing four charges when one 
would have been quite sutticient. The 
learned Judge merely sets out that he read 
ani explained to the jury no fewer than 29 
seciions of the Penal Orde but he has not 
told us what his exp sition of this mass of 
law actually was. It has been pointed out 
over and over again by this Court that it 
is absclutely necessary tbat the heads of 
charge should show clearly and distinctly 
what the exposition of the law actually was. 
In the present case the learned Deputy 
Legal Remembrancer was forced Into the 
position that he had to search about the 
rest of the charge to find out anything which 
would enable us to say that the law had 
been properly explained, I am afraid, that 
he has not been able to satisfy me upon 
this point. 


As an example I would take the exposi- 
tion of the law with regard to abduction. 
The learned Judge did go intothis matter in 
some detail; but he has not told us any- 
where what explanation he gave of the 
term ‘abduction. There is, however, a pas- 
sage in the charge which, with great respect 
to the learned Judge, I can only describe as 


remarkable. It is in these terms i; 

“If you are satisfied on the evidence before you 
that the girl was a woman of loose character, you 
should next very carefully consider whether she 
was leading a life pure from unlawful sexual 
intercourse at the time when the abduction took 
place even if you believe on the evidence before 
you that she was really abducted by the accused 
persons. This does Dot mean that it is necessary 
to prove that the girl has never at any time 
surrendered her condition of purity from unlawful 
sexual intercourse. She may have surrendeied it in 
the past and thereafter have resumed a life of 
purity. On the other hand if she is already leading 
a life of indulgence in unlawful sexual intercourse 
at the time of the abduction, it cannot be said with 
any reason or sense that she was abducted in order 
that she might be seduced to illicit intercouise 
within the meaning of s. 366, Indian Penal Code. 
In such a case the accused have not abducted her 
in order that she might be led astray in conduct 
or drawn away from the right course of action into 
a wiopg one because she was aheady astray and 
Was pursuing a wrong coulse at the time of the 
abduction.” 

it seems to me impossible for any jury 
who listened tothis to have any idea of 
what ‘abduction’ actually means. The 
learned Judge should have pointed oul the 
alleged bad characier of the girl was only 
relevaut in so far as it affected her credit 
or supported the defence suggestion that 
the case was nota trueone. ‘Lhen again 
there was a sericus misdirection in these 


terms : 
“The mest impeilant matter for your considera: 
tion and determination in this connection is whether 
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Nanda and his mother were assaulted in their own 
house us alleged by the prosecution or on kater 
bhilta as alleged by the prosecution. After carefully 
considering ali the suggestions and evidence on the 
recurd you shall have to choose between the evidence 
of P, Ws. Nos. 8 and 11 and the evidence of P. 
Wa, Nos. 5, 6, 9 and 12 and to hold whether the 
prosecution hag succeeded in establishing the pro- 
secution case on the point.” 

The defence put forward a specific case 
to explain how injuries were inflicted on 
the father of the girl. The suggestion of 
the learned Judge is that ifthe jury did 
not believe the defence version, they must 
automatically accept the prosecution story 
as true. He should have explained that both 
versions might be false, and if the jury 
were not satisued that the defence , version 
was true, they were by no means to regard 
this as helping the prosecution io est- 
ablish the truth of their version. Finally 
the charge was, in my opinion, of too 
colourless a character. A great deal of 
time was taken in saying who the witnesses 
were and what they said, matters which the 
jury were perfectly well aware of. The 
striking features of the case were not 
brought forward at all. The prosecution 
case is that Nanda was actually beaten and 
that he knew everything about the abduc- 
tion from the very start and yet no attempt 
was made to follow up the abduction or to 
organize a pursuit. in this connection the 
P. W. No. 18 made a curious admission in 
cross-examination that a search was made 
for the girlin the huis. Lf this admission 
was true, the main prosecution story must 
undcubtedly be false. Then again there 
was the extraordinary evidence given by 
the girl with regard to the time taken. 
Over tnis outrage. There is another story 
that the abductois took the trouble to 
bring her back and deposit her outside her 
husband’s door. This is an important 
matter, with regard to another suggestion 
vf tne defence that, she wag out to meet 
some luver and was caught returning with 
the result that she had to invent a story 
to account for her absence. As my learned 
brother pointed out, the verdict was a 
narrow one. In my opinion the case is 
highly suspiciovs one and I would not 
order a re-trial. 

N. Conviction and sentence set aside, 
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PATNA HIGH COURT 
Civil Appeal No. 1126 of 1933 
November 9, 1936 
DHAVLE AND VARMA, JJ. 
BALDEO PRASAD AND ANOTJdER— 
PLAINTIFFS —ÅPPELLANTS 
PETSUS 

AKHOURI HIRAMBO NARAIN SINGH 
AND ANOTHER—DEFENDANTS—RESPONDENTS 

Bihar and Orissa Public Demands Recovery Act 
(IV of 1914), ss. 25, 26—Two brothers B and 
owning equal shares in three properties—Certijfi- 
cate proceeding by C against D—B and his transferee 
G not parties—Sale of properties in certificate exe- 
cution— Interest of B and G, whether passes—Suit 
by B and G for mere declaration without any con- 
sequential relief, whether barred by s. 42, Specific 
Relief Act (I of 1877) - Suit, tf bad for misjoinder 
of parties and causes of action. 

Two brothers B and D owned equal shares in 
three properties, The former transferred to one G, 
his half share in two properties. C who was a 
certificate holder against D brought the properties, 
in execution of his certificate, to sale and himself 
purchased them. On the date of the sale, the 
attachment was objected to by B alone but it was 
rejected and the sale held. B and G brought a 
suit for a declaration that they were entitled to 
a half-share in certain properties, and that that 
share wag not affected by a certificate sale held at 
the instance of C and after the filing of the suit C 
took possession. It was found that B and D were 
separate, which finding was not challenged in first 
appeal: 

Held, that the possession of B and G was not 
disturbed before the suit and their interest did 
not vest in C by mere sale, within the meaning 
of s. 26 of Bihar and Orissa Public Demands Re- 
covery Act. Consequently the suit, even though 
declaratory, was not barred by s. 42, Specific Re- 
lief Act, since no consequential relief could have 
been asked by them; 

Held, further, that the suit was not bad for mis- 
joinder of parties and causes of action. Ganga 
Ghulam v. Tapeshri Prasad (1), referred to, 

C. A. from the decision of the Sub-Judge, 
Shahabad, dated July 18, 1933. 

Mr. B. P. Sinha, for the Appellants. 

Mr. D. N. Varma, for the Respondents. 

Dhavlie, J.—This appeal must, I think, 
be allowed. It arises outofa suit brought 
by the two appellants, Baldeo and Ghura, 
fora declaration that they were entitled 
toa half-share in certain properties, and 
that that share was not affected by a certi- 
ficate sale of June 5, 1931, held at the 
instance of defendant No. 1 against de- 
fendant No. 2 as the certilicate-debtor. 
Plaintiff Baldeo is a brother of defendant 
No. 2 and had conveyed his half-share in 
two out of the three properties in suit to 
Ghura. He still filed a petition of objec- 
tion to the attachmentof the three proper- 
ties in the certificate proceedings ; but this 
objection was dismissed and the proper- 
ties were brought to sale and purchased 
by defendant No, 1. The substantial de- 


BALDEO PRASAD V. AKHOURI AIRAMBO NARAIN sINGH (PAT.) . 


309 


fence to the suit appears to have been 
that Baldeo and defendant No. 2 were joint 
in status, that defendant No. 2 was the 
head of the joint family and that the debt 
in respect of which defendant No. 1 re- 
sorted to the certificate Court, was bind- 
ing on both the brothers constituting the 
joint family. This defence was negatived 
by the trial Court and was not revived in 
the lower Appellate Court. It was also 
urged on behalf of the defence that the 
suit was not maintainable as framed. In 
the trial Court the objection on behalf of 
the defence was put in this way that 
Ghura could not maintain the suit, be- 
cause he had not put in any objection 
before the certificate officer. It was also 
argued that the suit was barred under 
s. 42, Specific Relief Act, because the 
defendant auction-purchaser had taken out 
delivery of possession. As regards this 
last, it is conceded before us that the 
delivery of possession took place not before 
but after the institution of the suit. The 
contention that Ghura could not join in the 
suit because he had made no claim under 
O. XXI, r. 58, Civil Procedure Code, as 
it was put in the trial Court, was negatived 
by that Court. 

The learned Munsif also found in favour 
of the plaintiffs, as I have already indi- 
cated, as regards Baldeo being separate in 
status from defendant No. 2 and being 
entitled toa moiety in the three properties 
out of which he had conveyed his moiety 
in two properties to Ghura. The suit was 
accordingly decreed. Defendant No.l ap- 
pealed, and the only ground that was 
pressed in appeal was that the two plaint- 
iffy were not entitled to maintain th’s 
declaratory suit. The learned Additional 
Subordinate Judge observed that Baldeo, 
having, on his own showing, sold his moiety 
in two of the properties, had no right to 
put in aclaim regarding them, and that, 
therefore, there was a misjoinder of plaint- 
‘ffs and causes of action, Ghura’s cause 
of action for a declaration of his title aris- 
ing when the properties went outof his 
possession by the dakhaldehani that followed 
the sale. The learned Advocate for the 
respondents concedes, after looking inte 
the papers, that noneof the properties Ix 
suit had gone out of the possession of he 
plaintiffs at the date the suit was insetul- 
ed, andit is clear that the learned Addi- 
tional Subordinate Judge has proceeded 
on an erroneous footing altogether in 
giving to Ghura a cse of action that was 
notin existence °% the date cf institution 
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of the suit. What made it necessary for 
the two plaintiffs to bring the suit for the 
declaration of their title was the certificate 
sale of June 5, 1931. The certificate-deb- 
tor, as I have already stated, was defend- 
‘ant No. 2. Section 2*, Public Demands 
Recovery Act, 1914, provides that ; 

“Where property is sold in execution of a certi- 
ficate, there shall vest in the purchaser merely the 
right, title and interest of the certificate debtor at 
the time of the sale, even though the property 
itself be specified.” 

As the plaintiffs were neither of them 
a party to the certificate proceedings, it is 
obvious that their interest in the three pro- 
Perties in suit hadnot and has not even 
now vested in defendant No.l as the 
purchaser at the certificate sale. As he 
had also not yet taken out delivery of 
possession, all that it was apparently ne- 
cessary for the two plaintiffs to do was 
to obtain the declaration for which they 
sued : cf Ganga Ghulam v. Tapeshri Pra- 
sad (1). It has been urged that though 
Baldeo may have teen entitled under 
s. 25, Public Demands Recovery Act, to 
bring a mere declaratory suit, s. 42, Spe- 
cific Rel'ef Act, made it impossible for 
Ghura to do the game; but the learned 
Advocate was not able to suggest what 
further relief Ghura could have asked for 
when the certificate sale could not under 
s. 26, have passed his interest in the pro- 
perlies and no attempt was yet made to 
disturb his possession, even though it is a 
fact that he had not putin any claim or 
objection before the Certificate Officer. 
The learned Advocate has laid stress on 
the statement in para. 4 of the plaint that 
the cause of action for the suit arose on 
June 5, 1931, when the petition of objece 
tion was rejected by the Certificate Officer. 
If this is taken literally, there would not 
bea misjoinder of causes of action but 
all that wculd happen would be that Ghura 
would be without any cause of action at 
all, in view of the fact that he was no party 
to the petition of objection (which was re- 
jected by the Certificate Officer) or indeed 
tothe certificate proceedings themselves, 
But the plaint must be read as a whole. 
In para. 3 of the plaint it is stated that the 
petition of objection being summarily re- 
jected, the sale was held on that very date, 
defendant No. 1 being the purchaser. The 
principal element in the cause of action 
whether of Baldeo or of Ghura was obvi- 
ously the certificate sale notwithstanding 
the limited phraseology of para. 4 of the 
plaint. 

(1) 26 A 606; A W N1904, 138. 
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The lower Appellate Court fell into amme 
error not only in assigning to Ghura a non 
existent cause of action but also in dis 
missing Ghura's claim on the ground o 
misjoinder. Order I, r. 9, Civil Procedure 
Code, provides that : 

“No suit shall be defeated by reason of the mis 
joinder or non-joinder of parties, and the Court may. 
in every suit deal with the matter in controversy 
so faras regards the rights and interests of the par- 
ties actually before it.” 

That applies in terms tothe trial Court, 
no doubt, but s. 99, Civil Procedure Code 
provides that : 

“No decree shall be reversed....on account of 
any misjoinder of parties or causes of action... 
not affecting the meritsof the case or the jurisdic- 
tion. of the Court,” 

The finding of the trial Court that Baldeo 
was separate from defendant No. 2 and 
was not responsible for the debt taken 
by defendant No.2 from defendant No.1 
(or the Co-cperative Society whose liquida- 
tor he is at present) not having been as- 
sailed before the Additional Subordinate 
Judge whenhe heard the appeal, it is im- 
possible to uphold the order of the lower 
Appellate Court so far as it dismissed 
Ghura’s claim on the ground that he was 
wrongly joined in the suit. It is true that 

is wasa derivative title-- and true also 
that atthe time Baldeo made his objection 
before the Certificate Officer it was Ghura 
and not Baldeo that had the title to a 
moiety in twoof the properties—but it is 
not asif Baldeo and Ghura were strangers 
to each other, and the moiety tkat was 
put in suit~the half-share in the three 
properties— was completely owned between 
Baldeo and Ghura and was put in jeopardy 
by the certificate sale obtained by defend. 
ant No. J. On the merits, therefore, de- 
fendant No lhad no case in the lower Ap- 
pellate Court, and the learncd Subordinate 
Judge ought to have dismissed the appeal. 
I would, accordingly, allow this appeal, 
reverse the decree of the lower Appellate 
Court und restore that of the trial Court 
with ccsts to the appellants in all Courts. 
There was a cross-objection on behalf of 
respondent No. 1 which is not pressed 
and must also be dismissed. 


Varma, J.-I agree. 
D. Appeal allowe.’. 
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Second Oivil Appeal No. 26-B of 1935 
October 13, 1936 


BOSE, J. 
NARAYAN SAMBHAJI KUNBI AND 
ANCTHER—APPBLLANTS 
VETSUS 
Musammat RADHA BAI— RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 144, 151 
—Restitution— Decree not varied or reversed— Princi- 
ple of restitution, if can be applied. i 

Neither s. 141 of the Oode of Civil Procedure, nor 
the inberent powers under s, 151, will justify the 
Court in applying the principle of restitution to a 
decree which has not been varied or reversed. 
_, he defendants brought a suit against the plaint- 
iffs, for a declaration that they were not the ante- 
alienation tenants ofa certain holding. The suit was 
dismissed by the first Court but was ultimately 
decreed after a remand by the Appellate Court. In 
between these two dates, while the appeal in 
the suit was still pending, the plaintiff filed 
a sulit against the defendant for possession of 
8 acres 6 gunthas in Survey No. 102. They obtained 
a decree and later obtained possession in execution, 
They were also given a decree for costs amounting 
to Ks, 159-4-0, but did not execute it at that time. 
When the first suit was finally decided in the de- 


fendant's favour, he applied for restitution of the ' 


field and also for mesne profits, and obtained 
all he sought. After this, the plaintiffs applied 
for execution of their decree for costs, and the 
amount was paid to the process-server, At the 
next hearing an objection was taken, and it was 
contended that the sum had been wrongly paid, and 
an application was made for restitution : 

Held, thatthe plaintiffs had a right to execute 
their decree for costs. The decree had never been 
varied or reversed, and s long as it stood, decree- 
holder had a right to execute it. A decision in a 
subsequent suit does not necessarily have the effect 
of varying or reversing the original decree. It 
may affect the rights of the parties; but that ig 
because the new decree gives them fresh rights 
Which must be worked out in the ordinary way in 
execution of that decree, It is different when the 
subsequent suit reverses or varies the previous 
decree in some way permitted by law. Ashutosh 
Nandi v. Kundal Kamini Dasi (2) and Naganna 
Naidu v. Ravi Venkatappayya (3), relied on, Sub- 
barayudu v. Yerram Setti Seshasani (4), held 
wrongly decided, 

l S. ©. A. from the appellate decree of the 
-Court of the Additional District J udge, 
Amraoli, dated October 6, 1934, in Civil 
Appeal No. 160 of 1933, modifying the order 
of the Court of the Sub-Judge, Kelapur, 
dated November 4, 1933, in execution case 
arising out of Tenancy Civi! Suit No. 4 of 
1926, dated November 28, 1925. 

Mr. R. G. Pande, for the Appellants. 


Mr. K. A. Potey, for the Respondent. 


Judgment.—The respondent's husband 
Krishnarao, brought T. S. No. 181 of 1924, 
against the present plaintiffs, who are ap- 
pellants here, for a declaration that they 
were not the ante-alienation tenants fof 
Survey No. 102 which consisted of 11-7 acres 
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of land. The suit was dismissed by the 
first Court on January 22, 1926, but was 
ultimately decreed on November 7, 1927, 
after a remand by the Appellate Court. In 
between these two dates, namely January 
29, 1924, while the appeal in the other 
suit was still pending, the present plaintiff 
filed T. S. No, 4 of 1926 against Krishnarao 
for possession of 8 acres 6 gunthas in Survey 
No. 102 and three mango trees They ob: 
tained a decree on November 18, 1926, and 
later obtained possession in execution. They 
were also givena decree for costs amounting 
to Rs. 159-4-0, but did not execute it at that 
time. 

When the first suit was finally decided 
in Krishnarao’s favour, he applied for 
restitution of the field and alsa for mesne 
profits, and obtained all he sought in M. J. 
C. No. 12 of 1929 on December 27, 1929. 

After this, on April 3, 1933, the present 
plaintiffs applied for execution of their dec- 
ree for costs, and the amount was paid to 
the process-server on July 2, 1933. At the 
next hearing an objection was taken, and 
it was contended that the sum had keen 
wrongly paid, and an application was made 
for restitution, and it is this application 
which has given rise to the proceedings out 
of which the present appeal arises. 

Most of the argument before me was con- 
fined to the question of restitution under 
s. 144 of the Code of Civil Procedure ; but 
the real question is whether the plaintiffs 
had a right to execute their decree for costs. 
I am clear they had. That decree has never 
been varied or reversed, and so long as it 
stands, it is clear that decree-holder has a 
right to execute it. A decision in a subse- 
quent suit does not necessarily have the 
effect of varying or reversing the original 
decree. It may affect the rights of the par- 
ties ; but that is because the new decree 
gives them fresh rights which must be 
worked out in the ordinary way in execution 
of that decree. In my opinion, it would be 
a startling innovation to hold that rights 
and liabilities which have been finally 
decided in another suit are impliedly effeci- 
ed by a subsequent decision which makes 
no reference whatever to them and about 
which the parties were never af issue. 

It is different when the subsequent suit 
reverses, or varies the previous decree in 
some way permitted by law, as was the 
ease before the Judicial Committee in 
Shama Parshad Roy Chowdhury v. 
Hurro Purshad Roy Chowdhury (1). I 

M I A203 at pp. 211, 212: 3 W Ril; 
gush, 103, 19 ER MB O), : 
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respectfully agree with the decision in 
- Ashutosh Nandi v. Kundal Kamini Dasi (2), 
` that neither s.144 of the Code of Civil Pro- 
‘ cedure, nor tLe inherent powers under s. 151 
will justify the Court in applying the prin- 
ciple of restitution to a decree which has 
.not been varied orreversed. That seems to 
be what their Lordships of the Privy Coun- 
cil meantin Naganna Naidu v. Ram Ven- 
katappayya (3), with all due respect, I think 
that Subbarayudu v. Yerram Setti Seshasani 
(4), was wrongly decided. 
_ The appeal is allowed. I reverse the order 
of the lower Appellate Court, and restora 
ihat of the first Court Costs bere and in 
the lower Appellate Court will be paid by 
the defendant-respondent. Counsel's fee 


Rs. 15. 

D. Appeal allowed. 

(2) 57 C226; 125 Ind. Oas. 645; 330 W N 908; 
A 1R1929 Cal. 814; Ind. Rul. (1930) Cal. 585. 

(3) 46 M 895: 76 Ind. Cas. 594; (1993) MW N 
554: 21 AL T726; A IR 1923 PO167: 33ML T 
262; 45M LJ 657; 25 Bom. L R1290;18 L W 913; 
98 OWN 568 390L J 312: 50 I A 301 (P 9). 

(4) 40 M 299: 33 Ind. Cas. 739: 3 L W 236: (1916) 
1 M W N15; 30 ML J366;19 M LT 235. : 


PATNA HIGH COURT 
Criminal Revision Petition No. E64 of 1936 
December 23, 1936 
AGARWALA AND VARMA, JJ. 
RAM SARAN JHA—PETITIONER 
VETSUS 
EMPEROR— Opposits PARTY. 

Sugarcane Act (VIII of 1934), s. 7—Bihar and 
Orissa Sugarcane Rules, r. 18—Scope of Act— 
“ Whoever" in r. 18, scope of—Jamadar weighing 
sugarcane on behalf of factory and taking illegal 
gratification—Factory purchasing sugarcane at 
minimum price fixed by Government—Growers pre- 
vented from getting full minimum price-—Jamadar, 
held rightly convicted under r. 18. 

The object of the Sugarcane Act is to secure to 
sngaicane growers a fair price for their produce 
and the method adopted by the Legislature to 
achieve this end is to regulate the price at which 
sugarcane, intended to beused inthe manufacture 
of sugar, may ke purchascd by or.for factories. 
[p. 314, col. 1.] 

[Scope and nature of the Act discussed.] 

The opening word of r. 18, Bihar and Orissa 
Sugarcane Rules ‘Whcever’ is not restricted in any 


way to the purchaserof cane. [ibid | 
A Jamodar used to weigh sugarcane at the 
weigh-bridge on behalf of the factory. He was, 


therefore, in a position to delay the weighing of 
the cane when brovght in the factory or to prevent 
its delivery altogether by not delivering in time or 
not delivering at all a purji which would authorise 
the weighman to weigh and receive the cane. 
Taking advantege of this position he was in the 
habit of demanding payments for himself before 
making out and delivering the purjis to the persone 
entitled to them. The amcunts thus levied by the 
Jamadar for his own benefit resulted in the 
gr owers of sugarcane receiving abont 5 per cent, 
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less than the minimum price fixed by the Govern- 
ment for the period and in the controlled area. 
The Jamadar was prosecuted »nd convicted under 
r. 18 of the Bihar and Orissa Sugarcane Rules: 

Hetd, that what had tobe seen was whether by 
demanding gratification or other payment the ac- 
cused prevented the cane growers from receiving 
the full benefit of the minimum price fixed for 
their produce. The cane growers dealing with the 
factory were unable to receive the full minimum 
rate for their produce because the accused insisted on 
a payment to him before their cane was weighed. 
Provided the factory was buying cane from them at 
the minimum rate, and not at any rate In excess 
of the minimum rate, it followed that the cane 
growers were not receiving the benefit of the full 
minimum rate. It was clear, therefore, that the 
accused was guilty and the conviction was rightly re- 
corded against him. [p. 314, col. 2.] 

Cy. R. P. against an order of the Sessions 
Judge, Darbhanga, dated August 17, 1936, 

Messrs. S. N. Sahay and A. K. Banarji, 
for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 7 

Agarwala, J.—The petitioner, who 18 
employed as a Jamadar by the Sakri 
sugarcane mill at their weigh bridge station 
at Benipur, was charged with a breach of 
r. J8of the Bihar and Orissa Sugarcane 
Rules, 1934. He was convicted and sen- 
tenced to pay a fine cf Rs. 800 or in de- 
fault to undergo simple imprisonment for 
one month. The rule under which he has 
been convicted is one of the rules framed 
in pursuance of s. 7, Sugarcane Act of 
1934. By its preamble that Act is declared 
to be an Act for regulating the} price at 
which sugarcane intended to be used in 
the manufacture of sugar may be purchased 
by and for factories for the purpose of 
assuring to sugarcane growers a fair price 
for their produce. Section 8 empowers 
the Local Government to declare any area 
to be a controlled area for the purpose of 
the Act and to fix a minimum; price at 
which surgarcane may be purchased in any 
controlled area when intended to be used 
in the manufacture of sugar. Section 5 of 
the Act is in the following terms: 

“Whoever, in any controlled area purchases any 
sugarcane intended for use in a factory atta price 
less than the minimum price fixed therefor by 
notification under sub-s (2) of s. 3, or in con- 
travention of any prohibition made under sub-s. (3) 
of s. 3, shall be panishable with fine which may 
extend to two thousand rupees.” 

Section 7 empowers the Local Govern- 
ment to make rules for the purpose of 
carrying into effect the objects of the Act. 
Sub+s. (3) of s. 7 empowers the Local 
Government to provide for a fine not exceed- 
ing two thousand rupees to be imposed 
for a breach of some ofthe rules.* It was 
not suggested in this case that r. 18 jg 
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not one of the rules for breach of which 
the Local Government is empowered to 
provide for the infliction of a fine. The 
Local Government of Bihar and Orissa have 
framed rules under the provisions of s. 7 
of the Act and those rules are entitled the 
Bihar and Orissa Sugarcane Rules, 1934. 
Rule 18 is in the following terms: 


“Whoever, in circumstances, where it would 
amount in effect to an attempt to evade the provi- 
sions of s. 5 of the Act, accepts or obtains, or 
agrees to accept or attempts to obtain from any per- 
son, for himself or for any other person, any gratifica- 
tion, consideration, bonus, set-off, luck money or any 
other such money whatever, other than legal remunera- 
tion, a8 a motive or reward for weighing or purchasing 
sugarcane or for making payment therefor, or for 
showing or forbearing to show in connection with 
the purchase and weighment of or payment for 
sugarcane, favour or disfavour to any person shall, 
on conviction, be liable to a fine which may extend 
to one thousand rupees.” 


It is under this rule that the petitioner 
has been convicted. It is necessary to 
state the procedure followed by the 
sugarcane factory which employed the peti- 
tioner in order to understand what his 
position was vis-a-vis the sugarcane growers. 
It appears that growers of sugarcane desir- 
ing to sell their produce to this factory 
intimate their desire while the crop is still 
growing and the factory send one of their 
officers, called the cane assistant, to inspect 
the crop and form an estimate of the prob- 
able amount of the crop. This estimate. 
with the name and address of the grower, 
is entered in a list maintained by the 
factory. ‘This list, in English and in two of 
the vernacular languages, is suspended at 
the factery’s weigh-bridge. When the crop 
has been harvested the grower delivers it 
at the weigh-bridge where it is weighed, and 
paid for. But before it is possible for the 
grower of tke cane to have it weighed it is 
necessary for him to produce to the man 
in charge of the weigh-bridge what kas 
been called a purji. This purji is in effect 
a copy of the entry relating to the parti- 
cular grower in the list already referred 
to, that is tosay, it isan authority to the 
weigbmar to receive from a particular per- 
son a certain amount of sugarcane on be- 
half of the factory. It was the duty of the 
petitioner to make up these purjis and dis- 
tribute them to the persons whose crops 
had been assessed: by the cane assistant. 
He was, therefore, in a position to delay 
the weighing of the cane when brought in 
the factory or to prevent its delivery 
altogether by not delivering in time or not 
delivering at all a purji which would au- 
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thorise the weighman to weigh and receive 
the cane. 

The charge against the petitioner is that 
taking advantage of this positicn he bas 
been inthe habit of demanding payments 
for himself before making out and deli- 
vering the purjis to the persons entitled 
to them. The chirge in the case relates 
to three cultivators from whom he is said 
to have taken Re. |, Rs. 10 and Rs. 4, 
respectively. It may be mentioned that the 
amounts thus levied by the petitioner for 
his own benefit resulted in the growers 
of sugarcane receiving about 5 per cent. 
less than the minimum price fixed by the 
Government for tae pericd and in the 
controlled area to which the charge relates. 
The three persons with whom we are con- 
cerned in the present case are Banarsi 
Purbey, Ramkishun Purbey and Jainarain 
Purbey. From Ex. 3-23 it appeais that the 
minimum rate fixed by Government in the 
present instance for the period from Decem- 
ber 16, 1935, until the end of that year was 
five annas three pies a maund. From 
January l, the rate was reduced to five 
annas a maund. Between January 18, 1936, 
and January 23 of that year, Banarsi 
Purbey delivered at the factory 126 
maunds of cane, the minimum price of 
which was Rs. 39-6-0, and there is no dis- 
pute that this amount was actually paid 
to him by the factory. But before he de- 
livered this amount he had had to obain 
purjis from the petitioner and for these 
purjis he had had to pay the petitioner 
Rs. 10. For the sum thus illegally extorted 
the petitioner received five purjis, each of 
which entitled the weighman to receive 
six carts of sugarcane from him. Banarsi 
Purbey deposed that it was in Aghan, that 
is (to) say, December 1935, that he paid 
to the petitioner Rs. 10 for the purjis. In 
the month of December 1935, between 21st 
and 26th Banarsi Purbey also delivered at 
the weigh- bridge 133 maunds and 20 seers 
of sugarcane and received payment at the 
then minimum price of five annas three 
pies a maund, that isto say, Rs. 43-12-9, 
This was the amount to which he was 
entitled to and which he actually received. 
So that during the months of December 
and January Banarsi Purbey received from 
the factory Rs. 83-2-9 as the proper price 
of the sugarcane which he delivered to the 
factory. But out of that price he had had 
to pay the petitioner Rs. 10. Banarsi 
Purbey, however, had not utilised all the 
five purjis which he obtained from the 
petitioner, 
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From December 21 to 26, 1935, Ram- 
kishun Purbey delivered to the factory 
120 maunds and 10 seers of cane at the 
minimum price of five aunas three pies and 
received as payment the proper amount, 
namely Rs. 39-7-3. He also, before being 
able to have his cane weighed at the weigh- 
bridge, had had to pay tothe petiticner 
Rs. 4 for two purjis entitling him to deliver 
six carts of cane. This payment, he said, 
had been made in Aghan, that isto say, 
December 1935. Between January 21. 1936 
and January 23, 1936, Jainarain delivered 
59 maunds and 10 seers of cane at the 
weigh-bridge and received payment of 
Rs. 18-8-3 at the then minimum rate of 
five annas amaund. He states he had, be- 
fore having bis sugarcane weighed, had 
to pay one rupee to the petitioner for a 
purji entitling him to deliver three carts 
of cane. The question that arises is whe- 
ther the petitioner isa person who is liable 
to the penalty mentioned in r. 18 Itis 
contended that the petitioner is not a pur- 
chaser of cane and that r. 18 must be read 
with s. 5 and that, so read, ils operation 
is restricted to purchasers of cane. Asis 
indicated by the preamble to the Act the 
object of the Actis to secure to sugarcane 
growers a fair price for their produce and 
the method adopted by the Legislature to 
achieve this end is to regulate the price at 
which sugarcane, intended to be used in 
the manufacture of sugar, may be pur- 
chased by or for factories. Section 5 
penalises a person wh» purchases sugarcane 
in any controlled area for use in a factory 
at less than the price fixed by the proper 
suthorily. But it is obvious that the object 
of the Legislature in securing the minimum 
price to the cane grower would be frustrat- 
ed if some one, not the actual purchaser 
but whose duty it was to perform some 
act enabling the grower to perform his 
contract with the purchaser, were in a 
position to extract from the cane grower 
any amount which would have the result 
of depriving him of the full minimum price 
for his cane. Bearing this in mind, itis 
not difficult to understand thatthe Local 
Government, in exercise of the rule-making 
power conferred upon them by s. 7 for 
the purpose of carrying into effect the 
objects of the Act, intended to prevent the 
objects of the Act being frustrated in the 
manner indicated above and that r. 18 is 
designed for that purpose. 

The opening word of the rule ‘whoever 
is not restricted in any way to the pur- 
chaser of cane and I see no reason why 
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the generality of the expression should be 
restricted in tLe manner contended for the 
learned Counsel for the petitioner. What 
has to be seen is, whether by demanding 
gratification or other payment the peti- 
tioner prevented the cane growers from 
receiving the full benefit of the minimum 
price fixed for their produce. As I have 
shown above the three cane growers with 
whom we are concerned, like all other cane 
growers dealing with the factory, were 
unable to receive the full minimum rate 
for their produce because the petitioner 
insisted on a payment to him before their 
cane was weigued. Provided the factory 
was buying cane from them at the mini- 
mum rate, and not at any rate in excess 
of the minimum rate, it follows that the cane 
growers were not receiving the benefit of 
the full minimum rate. It was contended 
by learned Counsel for the petitioner that 
there was no evidence that the factory 
was buying merely at the minimum rate, 
and he relied on a document on the record 
fcr the purpose of showing that for at 
least one period, namely in November, the 
factory was buying at the rate of 54 annas 
and he contended that, in the absence of proof 
by the prosecution that the factory paid 
the three persons with whom we are con- 
cerned at the bare minimum rate, it was 
not possible to hold that the payments to 
the petitioner had had the effect of depriv- 
ing tne growers of the full minimum rate. 
From the suppliers’ accounts maintained by 
the factory and produced by the defence, 
itis clear, however, that the rates actually 
paid to Banarsi, Jainarain and Ramkishun 
were at the minimum rates prescribed by 
the Local Government in exercise of the 
powers conferred on them by s. 3cf the 
Act. The fact that 5 annas 6 pies was paid 
in the month of November is explained by 
the fact that that was the minimum rate 
prescribed by the Local Government in 
that month: vide Notification No. 2119-D, 
dated November 11, 1935. It is clear, 
therefore, that in the view we take of the 
scope of r. 18, the petitioner is guilty and 
T conviction was rightly recorded against 
im. f 

Before leaving this application, however, 
it is, 1 think, desirable to comment on the 
gross carelessness with which the prose- 
cution in this case was conducted in the 
lower Court. The Government notifications 
fixing the minimum rate for the periods 
with which we are concerned were not filed 
by the Public Prosecutor until the close 
of the case for the defence, No attempt 
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_ the rates paid to the three persons with 
whom we are concerned, were the minimum 
rates permitted by the notifications. But 
for the fortuitous circumstance that the 
defence filed the factory's suppliers’ ac- 
counts, the prosecution must have failed 
for want of this proof. Since however those 
accounts are on the record and have been 
proved in due course by the defence, the 
Court cannot ignore them. It is merely 
to this cireumstance that the prosecution 
owes the fact that this charge does nst fail. 
and not tothe vigilance and assiduity of 
the Public Prosecutor. I would dismiss 
this application, maintaining the conviction 
and sentence. . 

Varma, J.—I agree. 

D. Application dismissed. 


PESHAWAR JUDICIAL COM- 
MISSICNER’S COURT 
First Miscellaneous Civil Appeal Nos. 194- 
86 of 1936 
February 1, 1937 
ALMCND, A. J. O. 

ATTAR SINGH AND OTHERS— 
APPELLANTS 
WETSUS 
Hon'ble Nawab Lt.-Cou. 

Sir MOHAMMAD AKBAR KHAN 


AND ANOTAER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 83 
—Order refusing postponement of sale— Whether ap- 
pealable—Order, nature of—Appeal, if can be treated 
as revision application under s. 34 (1) (a), N-W EF. 
Province Courts Regulation (I of 1931). 

No appeal lies against a decision refusing an ap- 
plication by the judgment-debtor under O. XXI, 
r. 83, Civil Procedure Code for postponing the sale of 
their property. Such an order does not amount to 
a case decided and is essentially of an interlocutory 
nature and hence an appeal therefrom cannot be 
treated ag an application in revision under s, 34 (1)(a), 
N.-W.F. Province Courts Regulation of 1931. 
Kaveribai Ammal v B Mehta & Sons (1), Lakhman 
Dass v. Sunder Das (2) and N.K. R. R. M. Chetty 
Firm v. Subraya Mudaliar (8), followed. Bisram 
Singh v. Inderjeet Kunwar (4) and Chandika Baksh 
v. Birjbihari Lal (5), distinguished. 

F. M. A. against an order of the 
Sub-Judge, First Class, Mardan, dated 
November 16, 1936. ` 


Mr. Saaduddin Khan, K. B, for the 
Appellants. 

Lala Hukam Chand, for Respondent 
No. 1l. 


Judgment.—With reference to the 
order of the Judicial Commissioner, dated 
November 26, 1936, on the stay appli- 
dation, I note that Rs. 30,900 have been 
deposited at the commencement of the 
hearing of this appeal by the judgment- 
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debtors. Thisis an appeal from the order 
of the Sub-Judge, lst Class, Mardan, 
dated November 16, 1936, refusing the 
judgment-debtors’ application under 
O XXI,r. 83, for postponing the sale of 
their property. A preliminary objection 16 
taken by learned Counsel for the respone 
dent-deeree-holder that no appeal lies from 
the decision. In support of this contention 
he relies on the three cares reported 88 
Kaveribai Ammal v. B. Mehta & Sons T5 
Ind. Gas. 201 (1), Lakhman Dass v. Sun der 
Das, 109 Ind. Gas. 524 (2) and N. K. R. 
R.M. Chetty Firm v. Subraya Mudaltar (3). 
The first two cases are decisions Tes- 
pectively of the Madras and Lahore 
High Courts and learned Counsel for the 
appellants admits that they are decisions 
against his case. He contends, however, 
that other High Courts have taken a 
different view on the question of whether 
an appeal lies from a decision under 0. KAL, 
r. 83 and he has cited in support of 
his contention two cases to which I now 
refer. The first is a judgment of the 
Calcutta High Court and reported in Bisram 
Singh v. Inderjeet Kunwar (4). The ques- 
tion there involved, however, was entirely 
different from that now before me. It 
was asto whether anappeallies from an 
order refusing the request of the judg- 
ment-debtor for the appointment of a 
manager. The second case is reported as 
Chandika Baksh v. Birjbihari Lal (5), by 
Pandit Bishan Narayan Das and that 
case is prima facie in favour of the peti- 
tioners’ contention. That case, however, 
was decided before the enactment of the 
Civil Procedure Code, 1908. and a change 
was made ing. 47 of the new Act, which 
corresponds tos. 244 of the Code of 1882. 
In s. 244 occur the words “relating to the 
execution, discharge or satisfaction of the 
decree orto stay of execution thereof. In 
s.47 the words “or to stay of the execu- 
tion thereof” have been omitted. | 

It appears to me that the decision in the 
case referred to wes based on the presence 
of these words in the Code of 1882. I 
therefore follow the rulings of the Madras, 
Lahore and Rangoon High Courts and 
hold that no appeal lies. Learned Coun- 
sel for the appellants has asked me to 
treat the appeal as a revision application 

(1) 75 Ind. Cas. 901; A I R 1924 Mad. 234; 46M L J 
71; (1923) M W N 894. 


(2) 109 Ind. Cas. 524. 
(3)A I R 1925 Rang. 
13 


2, 
(4) 2 W R Mise 49. 
(5) 3 Q 042. 


971; 89 Ind. Cas. 300; 3 R 
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under s. 34 (1) (a) of the N-W. F. Pro- 
vince Courts Regulation of 1931. He 
contends that it can be treated in this 
way on the ground that by his order 
under appeal the learned Sub-Judge has 
decided a case. Learned Counsel for the 
respondent-decree-holder, on the other 
hand, contends that the decision does not 
amount to the decision of the case. No 
ruling on this point has been cited before 
me by either party, but considering the 
plain wording of s. 34 I come to the 
conclusion that there has been no deci- 
sion of a case and that the order 
of the learned Sub Judge is essentially 
of an interlocutory nature. I am not 
therefore prepared to treat the appeal as 
a revision application. The appeal is 
accordingly dismissed with costs. Pleader’s 
` fee Rs. 32. 

N. Appeal dismissed. 


am eaae 


BOMBAY HIGH COURT 
Second Civil Appeal No. 1023 of 1932 
October 6, 1936 
Wassoopew, J. 
RADHA HAMBIRRAO PATIL AND OTHERS — 
DEFENDANTS - APPELLANTS 
VETSUS 
DINKARRAO HAMBIRRAO PATIL— 
PLAINTIFF —RESPONDENT 

Hindu Law — Adoption — Invalid udoption — 
Effect of—Widow adopting—Adoption declared 
invalid—Haistence of invalidly adopted son--Whe- 
ther an impediment to subsequent adoption. 

The existence of an invalidly adopted son is no 
impediment to the subsequent adoption, inasmuch 
as upon a declaration that the adoption is invalid, 
a person to whom the adoption is made would be 
regarded as sonless and his widow would then 
be competent toadopt a son to him. Bhujagonda 
v. Babu Bala (4), relied on; case-law discussed. 

S.C.A. against the decision of the Dis- 
trict Judge, Satara, in Appeal No. 243 of 


1931. 
Mr. S. Y. Abhyankar, for the Appellants. 


Mr. P. S. Bakhale, for Respondent 
No. 1. 
Judgement.—The common question 


raised in these three appeals Nos, 918, 919 
and 1023 of 1932, relates to the validity of 
the adoption of one Dinkarrao by one of 
the three surviving widows of Hambirrao 
by name Guna. In one of the suits, the 
adoptee Dinkarrao has claimed to recover 
possession of certain property from the 
co widows of his adoptive mother, and the 
other twosuits are fora similar relief by 
the two transferees from the said Din- 
karrao. The material facts leading to 
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these suits which are not disputed, are 
these : Hambirrao, who possessed consider- 
able property died in 1918 leaving behind 
him three widows, the adoptive mother 
Guna, who was the most senior in age, 
and two others, in order of seniority, Radha, 


‘defendant No. 1, and Savitri, defendant 


No. 2; Guna claiming to be the most senior 
widow on account of her alleged marriage 
with Hambirrao before the two orhers, 
adopted one Subrao in 1919, who was the 
sister's sun of the said Hambirrao. The 
statuts of Subrao was challenged by the 
co-widows of Guna, and the suit which 
was filed by him in 1921 for possession of 
Hambirrao’s property was dismissed, and 
the adoption was held invalid on the 
ground that amongst the Kshatriyas to 
which caste Hambirraos family belonged, 
the adoption ofthe sister's son was illegal. 
It was also held in that suit that Guna was 
the seniormost widow. After that adoption 
was declared invalid, Guna adopted a se- 
cond bey the present plaintiff Dinkarrao. 

Both the Courts below in these suits 
have held that Dinkarrac has been validly 
adopted with proper form and ceremonies 
that his caste is the same as that of Ham- 
birrao and that Guna being the seniormost 
widow was competent to adopt a son to 
her husband. The rival adoption set up 
by Savitri, the youngest widow, with the 
consent of Radha, defendant No. 1 was 
held to be invalid. Upon the contest as to 
whether Guna or Radha was senior, the 
lower Appellate Court did not express any 
opinion perhaps as I understand its judg- 
ment that point was given up expressly 
before it~—as also the other points, more or 
less important—the appeals being confined 
to the question whether there was inferi- 
ority in the caste of Dinkarrao disqualify- 
ing him forthe purpose of adopticn. In 
view of those findings, the decrees for 
possession with mesne profits and casts were 
condrmed in the first appeal. Against these 
decrees, the defendants, principally the 
co- widows of Guna and the son adopted by 
Savitri have filed these appeals. 

As regards the effect of the previous 
judgment inthe suit filed by Subrao, it is 
conceded that when Subrao’s suit was dis- 
missed the issues decided against the de- 
fendants, namely Guna’s co-widows could 
not operate as res judicata in a subsequent 
suit for the successful defendants could 
not appeal from a finding on any such issue. 
Consequently, the finding in the previous 
suit that Guna was the most senior widow 
would not operate as res judicata, and the 
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contrary assumption by the Courts below 
is wrong. Mr. Abhyankar for the appel- 
lants has questioned the status of Guna as 
the seniormost widow and on account of 
the cmission to decide that status in the 
first Aprea! Court has asked me to decide 
it. on the evidence recorded. But the main 
question of law argued, which was made 
. interesting on account of ifs novelty, was 
that Guna was incompetent to adopt for 
the second time during the lifetime of 
Subrao because althougn he was imper- 
fectly adopted, he has suffered a change 
of stalus, and the adoptive father could 
not be regarded as sonless during the ex- 
istence of that impeifectly adopted son. 
Mr. Abhyankar has not challenged the 
findings of the lower Courts as regards the 
performance of ceremonies of adoption, 
and the: qualifications of Dinkarrao to be 
adopted in Hambirrao’s family. With re- 
gard tO the status of Guna itis not denied 
that in point of age, she is the oldest 
amongst the surviving widows of Ham- 
birrao—the difference between her age and 
that of the next senior widow being about 
twelve years. The witnesses to the fact of 
the marriages of Guna and the competing 
widow Radha were more or less interested 
namely the widows themselves and the 
relatives of the rival adoptees. It is in 
evidence that in 1918 Hambirrao was nearly 
sixty and Guna was between thirty and 
thirty-five, and Radha not more than eight 
or nine years of age. Having regard to their 
relative ages, and the probabilities adverted 
to by the learned trial Judge the statement 
of Guna that she was married before the 
rest appears reasonable and true, and I 
accept the conclusion of the trial Court 
on the point. Consequently there is no 
doubt about her capacity to take Dinkar- 
rao, who was otherwise qualitied, in adop- 
tion to her deceased husband. 

Turning then to the question of the 
capacity of Gunato adopt during the life- 
time of Subrao it is necessary to state 
that the notice of sonship in Hindu. Law 
is based un the capacity to present obla- 
tions and to participate in heritage. There 
is a trend of mcdern decisions to trace 
the foundation ofthe doctrine to adoption 
to the notion of providing for the spiritual 
welfare of the souls of the ancestors. It 
was held in Amarendra Man Singh v. Sana- 


tan Singh (1), that the validity of the adop- 

(1) 35 Bom, L R 859; 143 Ind. Cas. 441; 60 1 A 242; 
12 Pat. 642, Ind. Kul. (1933) P C168; AIR 1933 P 
C 155; 37 O W N 938; (1933) M W N 769; 38 L Wi; 
65 M L J 203; 14 P L T 399; 1933 A L J 710; 570 
Jy J 593 (PO) 
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tion must be determined by spiritual 
rather than temporal considerations, the 


consequent devolution of property on the 
adopted son being merely accessory to it 
and altogether a secondary consideration. 
Therefure if the essential capacity is waut- 
ing, the mere existence of filial relation- 
ship is not sufficient. On that ground the 
existence of congenitally blind and con- 
genitally dumb sons has not prevented ac- 
cording to the Snastras the adoption to 
their fathers (see Dat. Mim. II, 6; Yajnaval- 
kya II, 33: Mit. I, zi, 21, 1 Strange, Hindu 
Law 77 and 152). In Surayya Vv, Subhamma 
(2), the rule of Hindu Law which prevent- 
ed a congenitally blind person from inheri.- 
ing was regarded as obsolete. The texts 
cn the subject have been examined recent- 
ly in Bharmappa v. Ujjangauda (3), where 
Shah,J. very admirably summarised the 
effect of the texts of Atri, Manu and Sau- 
naka which laid down that the aaop.ion 
could be made only by a person who has 
no son (aputrena) that is who never had a 
son or whose son is dead. Then in the 
following passage the doctrine of Yajnaval- 
kya and Vijnanesvara has been set out 
(p. 459*) : 

“It is clear from these passages that neither 
Yajnavalkya nor Vijnanesvara would have lavoar- 
ed the view that a person having a son subject to 
any of the defects mentioned by them would be 
treated assonless. Indeed it appears from Visvarupa's 
commentary on theses verses of Yajnavalkayu that 


those who are excluded from inheritance are not 
necessarily incompetent to perform, sacritice, ebe.” 

And the learned Judge then thus con- 
cludes on the point betore him that: 

“A person having a grandson who is subject to 
the defect of dumbness from his birth as in this 
case cannot correctly be described as sonless s3 as 
to make an adoption by him during the lifetime 
of the grandson valid.” 


Itis urged that in the same way a per- 
son who has got a son though imperfectly 
adopted cannot be described as sonless so 
as 10 make the adoption by him or his 
widow during the lifetime of the said son 
valid. it might be said that the decision 
in Bharmappa's case (3), is not unfavour- 
able tothe viewthat a person having a 
disqualitied son can never be considered 
soniess. in his Lawof Adoption Mr. Kapur 
has quoted the following passage from 
Sutherland on this question: see Suther- 
land’s Synopsis of Hindu Law, p. 212: 


“The piimary reason forthe affiliation of a son 
being the obligatory necessity of providing for 


(2) 43M 4; 53 Ind. Cas, 498; AIR 1920 Mad, 361; 
37M Lu 40a; 26M LT 154; d919) A W N o0. 

(3) 46 B 455; 65 Ind. Cas, 216, Al R 1922 Bom, 173; 
23 Bom. L R 1320. 
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the performance of the exequial rites celebrated by 
a son for his deceased father on which the salvation 
of a Hindu is supposed to depend, it is necessary 
that the person proceeding to adopt should be 
destitute of male issue capable of performing those 
rites. By the term ‘issue’, the son's son and grand- 
son are included. It my be inferred that if such 
male issue although existing were disqualified by 
any legal impediment from performing the rites 
in question, the affiliation of a son might legally 
take place.” | l 

The learned Advocate has relied upon a 


passage in Mayne’s Hindu Law, which is 
indirectly suggestive of the view pro: 
pounded, namely, that if upon an invalid 
adoption, there is a change of status by 
reason of the performance of necessary 
ceremonies and which change prevents the 
adoplee from going back into his natural 
family, he might be regarded as a son 
with certain privileges : see paras. 176 to 
178 of Mayne’s Hindu Law and Usage, 
9th Edn., pp. 243 to 245. But the learned 
author does not consider the effect of an 
invalid adoption on the right of the adop- 
tive father to adopt another in succession. 
The effect of an invalid adoption has been 
considered in Mulla’s Hindu Law (8th Edn. 
para. 510, at p. 559), and upon a considera- 
tion ofthe authorities it is stated that all 
that the son is entitled to in the adoptive 
family is maintenance. Assuming that the 
change of status establishes a right to 
maintenance in the adoptive family, the 
question is whether the adoptee could.on 
that account be regarded as ason with a 
disqualification preveniing a subsequent 
adoption. 1 do not find any authority or 
text putting such an invalidly adopted son 
in the same position as a congenitally blind 
or dumb son, assuming that cases such as 
Bharmappa v. Ujjangauda (3), represent 
the more progressive View in modern limes 
on the point. The authorities on the other 
hand support the view that the existence 
of an invalidly adopted son is no impedi- 
ment to the subsequent adoption. In 
Bhujagonda v. Babu Bala (4), it was held 
that a widow could not adopt a son to her 
husband when there was in existence a 
son adopted by her husband. In that case, 
which discouraged successive adoptions, it 
was pointed out that the widow's right to 
adopt to her husband would not arise until 
that adoption was set aside and that adop- 
tion could notbe treated as invalid justifying 
a second. or successive adoption. A similar 
expression of opinion is contained in Bhau 
Adgauda Patil v. Narasa Gouda Tatya (5), 

(4) 22 Bom. L R 817; 57 Ind. Cas. 5738; A I R 1920 
Bom. 115; 44 B 627. 

(5) 46 B 400; 64 Ind. Cas. 614; AI R 1922 Bom. 
300; 23 Bom, L R 1272, 
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‘where it was held that under Hindu Law a 
widow could not adupt a son during the 
lifetime of a son adopted by her husband 
even though the validity of the adoption 
by her husband was doubtful; andit was 
pointed out that a widow could not adopt 
any other boy during the lifetime of the 
adopted boy or until the adoption was 
declared invalid by a competent Uourt at 
the instance of somebody other ‘than the 
widow interested in the estate. Those de- 
cisions rather support the view that upon a 
declaration that the adoption is invalid, a 
person to whom the adoption is made would 
be regarded as sonless, and that his widow 
would then be competent to adopt a son to 
him. That is more consistent with the doc- 
trine of spiritual welfare and is in line with 
the current of authorty in this presidency. 
Therefore on the second point the appellants 
fail. Fur the above reasons the lower Uourts’ 
decrees are confirmed and these appeals dis- 
missed. 

N. Appeals dismissed. 

MADRAS HIGH COURT 
Second Civil Appeal No. 1254 of 1931 
March 3, 1936 
CORNISA, J. 
RAKKA KUDUMBAN — APPELLANT 
Versus 
ARULAYI AND OTHERS —RESPONDENTS 

Res judicata—Suit for title and possession by A 
against B and O, decreed—B claimiag title by pur- 
chase from C—Appeal by B without impleading C— 
Decision against U, tf 1e8 judicata—Civil Procedure 
Code (Act V of 1908), 0. XLI, r. 20—‘Person interested 
in result of appeal’, meaning of—Second appeal— 
New plea—Plea of res judicata—Court, if should 
entertain, 

Where a suit for title and possession of land 
brought by A against B and C was decreed and 

and C were restrained by injunction from inter- 
fering with the enjoyment of the property by A, - 
and B who claimed title by purchase from C ap- 
pealed without impleading C ; 

Held, that the decision against C had become 
final and was res jitdicaia to B's attempt to re-open 
the decision in appeal and it was impossible to re- 
gard a defendant against whom aright of appeal 
had become barred asa person ‘interested in the 
result of the apperl’ within the meaning of O. XLI, 
r. 20. V, P.R. V. Chokkalingam Chetty v. Seethaz 
Achi(l), followed. 

Although a second Appellate Court will be chary 
of allowing an appellant to take a point in 
second appeal which has not been raised, and 
which ought to have been raised at an earlier 
stase of the hearing, where a particular point in- 
volves a question of res judicata, a Oourt is bound 
to entertain it notwithstanding that the parties them- 
selves may even have abandoned it. 


5S. O. A. against the decree of the Sub- 
Judge, Tuticorin, in. A. S. No. 146 of 1929, 
Mr. A.Swaminatha Lyer, for the Appel- 
ant. i ; 
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Messis. K. S. Desikan and S. T. Adityan, 
for Lhe Respondents. 

Judgment.—I think that this appeal 
must be allowed upon the additional 
ground of appsal which has been filed, 
namely, that tne decision of the trial Court 
upon the plaintiffs title to and possession 
of the pruperty was res judicata and not 
open to revision or reversal by the Appel- 
late Court. The plaint makes it clear that 
the plaintiff claimed to have title to and to 
be in possession of the suit land. His 
suit was decreed in the trial Court, and de- 
fendants Ncs. 1 and 2 were restrained by 
injunction from interfering with his enjoy- 
ment pf the same. Defendant No. |, who 
claimed title to the land by purchase 
from defendant No. 2, and who had no 
other basis of title, appealed. Unfortu- 
nately, he neglected to make defendant 
No. 2 a respondent to the appeal. The re- 
sult is, I think, that the decision against 
defendant No. 2 having become a final 
decision, operated asa bar to defendant 
No. l's attempt to re-open that decision. 
Thisis the principle to be derived from tke 
Privy Council rolingin V. P. R. V. Chokka- 
lingam Chetty v. Seethai Achi (1), at p. 35.* 
In other words, there being no appeal 
by defendant No. 2 against the trial Court's 
finding, that finding had become res judi- 
cata against defendant No. 1 who claimed 
through defendant No. 2. It has, however, 
been urged that this Court should not 
entertain this second appeal in the pecu- 
liar circumstances in which the additional 
ground of appeal have come to be made. 
No doubt a second Appellate Court will 
be chary of allowing an appellant to take a 
point in second appeal which has not been 
raised, and which ought to have been 
raised, at an earlier stage of the hearing. 
But this particular point involves a ques- 
tion of 7es judicata which a Court is bound 
to entertain notwithstanding that the parties 
themselves may even have abandoned it. 
Then it has been suggested that defendant- 
appellant No. 1 should be allowedto meet 
this belated objection to this appeal by 
remanding it for re-hearing cn the merits 
after giving him the opportunity of adding 
defendant No. 2 asa respondent. But the 
time in which this might have been done 
has long expired, and their Lordships in 
V. P.R. V. Chokkalingam Chetty v. Seethai 

(1) AIR 1927 P. C. 252; 107 Ind. Cas. 237; 6 
R 294 O W N 123); 27 L Wi; 54M LJ 88; 


(1928) M W N 20;47 CLJ 136; 32 CWN281;1LT 
40 Rang. 18; 30 Bom. L R 220; 26 A L J 371 (P.O). 
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Achi (1), supra, have ruled that it isim- 
possible to regard a defendant against 
whom 2 right of appeal has become barred 
asa person ‘interested in the result of the 
appeal’ within the merning of O. XLI, 
r. 20. For these reasons I must allow 
this second appeal, and as it seems to me 
that defendant No.1 ought to have been 
alive to the necessity of making defendant 
No.2 aparty to his appeal in the lower 
Appellate Court, the appeal must be allow- 
ed with costs here and in the lower Ap- 
pellate Court. 


A-N. Appeal allowed. 


ae ad 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Fetition No. 310 of 1936 
February 1, 1937 

MIDDLETON, J. C. AND ALMOND, A. J. C. 

Sayed ALI SAJJAD—DEFENDANT 

—PETITIONER 
versus 
Sayed SABER ALI -—PLAINTIFE— 


OPPOSITE PARTY 

Pensions Act (XXIII of 1871), s. 6—Applicability 
~- Voluntary grant by Government to shrine-—Suit 
for declaration of right to ofice of Sajjada Nashin 
to shrine—Certificate under s, 6, tf necessary— 
Claim, if affecis liability of Government. 

Where a voluntary grant is made by Government 
to a shrine but the grant is resumable at the 
pleasure of the Government and a suit is instituted 
for declaration of the plaintiff's right to the office 
of Sajjada Nashin of the shrine, the claim not 
being one for a pension or grant, no certificate is 
necessary under s. 6, Pensions Act, and as the 
grant has been made voluntarily by the Government 
which could be withdrawn at any time at Govern- 
ment’s absolute pleasure, the decree which the 
plaintiff scught would not affect any liability of 
Government directly or indirectly. Haidar Saheb 
Gulam Hassein v. Muniruddin Chhotemir (1), dis- 
tinguished Venkateswara Ayyar v. Secretaey of 
State (2), referred to, 

C.K. P. from a judgment of the Second 
Additional Judge, reshawar, dated May 5, 
1936. 

Mr. Abdul Rauf for Mr. Audul Qauyum, 
for the Petittuner. 


Mr. Abdul Rab Nishtar, for the Opposite 


Party. 


Almond, A. J. G.—By Letter No. 1378, 
dated July 16, 1877, the Funjab Govern- 
ment granted a muafi of land revenue 
amounting to Ks. 127-7-9 to Akbar Shah 
and others for the maintenance of the shrine 
of Karim Haidar Shah during the pleasure 
of Government and on condition that the 
income of the grant be spent on tLe shrine. 
From that day until 1929, the muafi was 
enjoyed by the descendants of Sayyid 
Karim Haidar Shah. During the course of 


566) 


settlement operations Mr. Wylie, the Settle- 
ment Officer, found that the shrine was 
being looked after solely by one Amir Shah, 
a descendant of Sayyid Karim Haidar 
Shah, and that all his other descendants 
had either left the District or took no part 
in looking after the shrine. He, therefore, 
recommended to the Revenue Commissioner 
that in future the muufi should be entered 
for the benefit of shrine in the name of the 
mutwalli for the time being, and this re- 
commendation was accepted by the Revenue 
Commissioner, who issued an order accor- 
dingly. Amir Shah died in the same year. 
In 1932 Ali Sajjad Shah, the defendant in 
the present case, applied to the Collector 
that the muajfi of the shrine should be 
entered in his name. The Collector, by 
his order, granted the petition on April 28, 
1933. Against this order the plaintiff, Sayyid 
Saber Ali Shah, who is the son of Amir 
Shah referred to above, made an application 
to the Collector on October 3, 1933. The 
Collector rejected that application on the 
ground that it was time-barred, but re- 
marked in the course of his order that 
Sayyid Saber Ali Shah could, if so advised, 
apply to the Civil Court. Tne plaintiff then 
brought the civil suit, which has given rise 
to this application for revision. 

The exact nature of the suit is a matter 
of some importance for it is owing to the 
misconception of its nature by the trial 
Court that subsequent proceedings have 
been, to a certain extent, rendered neces- 
sary. The heading of the suit described 
it as a suit for a declaration to the effect 
that the plaintiff was the Sajjada Nashin 
of the shrine and Mutaticn No. 88, attested 
by the Deputy Commissioner's order in the 
name of the defendant, was wrong and 
that the defendant had no right to the 
office of Sajjada Nashin of the said shrine. 
The prayer at the end of the plaint was to 
the same effect and it was specilically 
stated that as regards the muafi the plain- 
tiff would subsequently apply to the 
Revenue Courts. For some reason or other 
the learned trial Judge got it into his head 
that he was also dealing with a claim for 
the maufi. In fact in the heading of his 
judgment the suit is described as a suit 
for declaraticn ihat the - plaintiff is the 
mutwalli of the shiine and as such, is en- 
titled to iLe muajfi grented by the Govein- 
ment fcr iLe mrintenance of the sline. 
The defendent iesisted the suit cn the 
giound thatit wculd uct lie withcut the 
sarip cf the Collector urder s. 6,1 en- 
sicns Act (XXII of 1871) and also on the 
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‘ground tuat Amir Shah, the father of the 


plaintiff, had never been in possession of 
the shrine as its mutwalli. Three issues 
were framed by the trial Court as follows: 

l. Whether the suit is maintainable in 
lis present form? 2. Whether the plain- 
tiff is entitled to be the Sajjada Nashin of 
the shrine? 3. To what relief is the 
plaintiff entitled ? 

The learned trial Judge found ihat the 
remarks of the Cvullector in his order on 
Saber Ali Shah's applicaticn, referred to 
above, amounted toa certificate under 8. 6, 
Pensions Act. He found cn the facts that 
the plaintiff was actually acting as Sajjada 
Nashin and that he was entitled to that 
position as the son cf Amir Snah. He, 
thérefore, granted the plaintilf a decree to 
the effect that he was the mutwalli for the 
time being of the shrine, and as such, was 
entitled to the muafi created for the benefit 
of the shrine. ‘The form of the decree sheet 
was as follows: “A declaratory decree it 
granted to the plaintiff against the defen- 
dant with costs”. No other particulars were 
given in the decree sheet. Tne defeudant 
appealed to the Court of the District Judge 
and his appeal was heard by the Second 
Additional Judge. The two points which 
were taken in the Appellate Court were 
that no certificate had been granted under 
s. 6, Pensions Act, whereas such a certif- 
cate was necessary and the second was 
that the plaintiff had failed to prove that 
he was entitled to be declared as Sajjada 
Nashin of the shrine. It was admitted by 
learned Counsel for the plaintiff in the Ap- 


` pellate Court, that he had sought no relief 


as regards the muajfi and, therefore, he 
contended that a certincate was not neces- 
sary. Acling on this admission by learned 
Counsel for the plainuiff tue Appellate Court 
found that the suit did not relate to any 
pension or grant so as to require a cer- 
tificate under s. 6, Pensions Act. He agreed 
with the trial Court in holding that the 
plaintif was entitled to be declared Sajjada 
Nashin of the shrine. As a result ot these 
findings the learned Additional Judge went 
on tusay thav he dismissed the appeal but 
granted the plaintiff a deciuration against 
the defendant that he was the Sajjada 
Nashin of the shrine in question. 

lt is difficult to justify tue form in which 
the decree of the Appellate Court was 
passed. It tLe learned Judge interpreted 
the decree of the trial Court as beng a 
decree .1especting the ofice of Sajjada 
Nashin only then all Le had todo was to 
dismiss the appeal without granting the 
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plaintif any further declaration. Jfon the 
other hand he regurded the decree of the 
trial Court as granting the plaintiff not only 
a declaration of his title to office but also 
as a declaration of his title to the muaft 
he ought not to have dismissed the appeal 
but to have modified it. The question of 
fact as to whether the plaintiff is the 
Sajjada Nashin has not been argued before 
us and we accept the concurent lindings 
of the Courts beluw on this point. Tne 
only question for our consideration is whe- 
ther the decree of the Appellate Court con- 
travenes the provisions of s. 6, Pensions 
Act. Learned Counsel for the petitioner 
relies on a case reported in Haidar Saheb 
Gulam Hussein v. Muniruddin Chhotemir 
(1), for his proposition that the suit even 
for a declaration as regards the office could 
not be brought without a certificate from 
the Collector. Learned Counsel for the 
. Plaintiff-respondent relying on a case re- 
ported as Venkateswara Aiyar v, Secretary 
of State (2), contends that endowments for 
religious or pious purpuses do not fall 
within the provisions of s. 6, Pensions Act 
at all. It is not necessary for us to con- 
sider the correctness or otherwise of this 
latter ruling, for on other grounds we are 
satisfied that the relief which the plaintiff 
claims is not barred by the provisions of 
8. 6, Pensions Act. That section is as 
follows: 

“A Civil Court otherwise competent to try the 
same shall take cognizance of any such claim upon 
recelving a certificate from such Collector, Daputy 
Oommissioner, or other officer authorized in that 
behalf, that the case may be so tried but shall 
not make any order or decree in any suit what- 
ever by which the liability of Government to pay 


any such pension or grant as aforesaid is affected 
directly or indirectly.” 


The claim reterred to in this section is 
a claim mentioned in s. 5 of the Acb as 
being aclaim toa pension or grant. It is 
Clear Lhat the claim of the plaintiff in the 
present case is uot a claim to any pension 
or grant: it is merely a claim fora declara- 
tion of his right to an office; a cefrtilicate 
18, therefore, not necessary. 

There remains the question of whether 
a decree such as that sougnt by the plain- 
tilt affects directly or indirectiy the liabi- 
lity of Government to pay a pension or 
grant, That question 18 entirely indepen- 
dent of the question of whether a certi- 
ficate is necessary or nor, for no order or 
decree affecting that liability of Govern- 
mentis tobe made in any suis whatever. 

(1) A I R 1931 Bom, 144; 120 Ind. Cas. 30; 55 B 119; 


32 Bom. L R 1420; Ind, Rul. 1931 Bom, 238 
(2) 31 Mad. 19; 17 M L J 549, 
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It is in this connection that the anthurity 
of the case relied upon by learned Cuunsel 
for the petitioner is relevant and after 
considering that case, we are of opinion 
that itis clearly distinguisnabie from the 
facts vf the present case. In the last 
paragraph of the Bombay ruling appear 
the following words: 

“If any such declaration were made, it would, 
under s. 6, Pensions Act, affect directly or indirectly 
the liability of Government to pay any such pen- 
sion or grant inasmuch as the entry of the name 
of the plaintiff in the register would entail the 
liability of Government to pay to him and not to 
any one of the other sharers " 

That is to say, there was a definite 
finding that the declaration would involve 
a liability on Government to pay the pen- 
sicn or grant ina particular way. In the 
present case it is clear from the terms of 
the grant that there is no liability on 
Government to pay at all, It is a grant 
voluntarily mude by Government, which 
can be withdrawn at any time at Govern- 
ment’s absolute pleasure. ‘The decree 
which the plaintitt seeks dces not, there- 
fore, affect any liability of Government 
directly or indirectly. We, therefore, 
reach the same conclusion as these arrived 
at by the learned Appellate Judge, but we 
think that the form of the decree granted 
by him may lead to further disputes if it 
is not amended. 

For these reasons we formally accept 
this petition for revision and setting aside 
the decrees of the lower Oourts, grant the 
plaintiff a decree to the effect that he is 
entitled to the office of Sajjada Nashin of 
the shrine of Diwan Sayyid Karim Haidar 
Shah Bukhari. In the circumstunces of 
the case we direct that parties bear their 
own costs throughout. 


N. Revision allowed. 


Mira 


LAHORE HIGH COURT 
First Appeal No. 46 of 1936 
April 15, 1936 
Jar LAL, J. 
RAM DAS AND of#eRS—PLAINTIPRS—: 
APPELLANTS 
vETSUS 
LACHH MAN DAS AND orsges—Darenpants 
—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 0— 
Jurisdiction—Party actually and voluntarily resid- 
ing ata place—No abandonment—Occasionat visits 
to other places on business—Court at that place, 
jurisdiction of, over him—~Intentton of not return- 
ing to that place-Onus—Hindu Law—JMaintenance 
—Grandfather, if liable to maintain grandsong 
when father ts alive, 
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Where a person actually and voluntarily resides 
at A and has not abandoned it but only occasionally 
goes to another placefor business, the Court at A has 
jurisdiction over him. And if he alleges that he 
has abandoned his residence at A and that he has 


no intention of returning to A it is for him to prove 
this allegation, 


The liability to maintain grandsons in the presence 
of their father, arises only owing to the possession by 
the grandfather of joint family property, otherwise 


he is not personally liable to maintain his minor 
` grandsons. 


EK. A. from an order of the Sub-Judge. 
First Class, Lahore, dated January 17, 1936. 

Mr. Mehr Chand, for the Appellants. 

Messrs. Durga Das and Bishen Nath, for 
Respondents Nos. 1.3 and 4. 

Mr. Thakar Das (Respondent) in person. 


Judgment.— This is an appeal by the 
plaintiff against an order of the Subordi- 
nate Judge of Lahore returning tke plaint 
for presentation tothe Court having juris- 
diction, the learned Judge having held 
that he had no jurisdiction to entertain 
the suit. The suit was for recovery of 
maintenance and for expenses of certain 
religious ceremonies. The plaintiffs are 
the minor grandsons of defendant No. 1 
who is the real contesting defendant in 
‘the case. They, the plaintiffs, alleged that 
they conslituted members of a joint Hindu 
family with defendant No. 1 and the cther 
defendants who are the descendants of 
defendant No. 1, defendant No. 2 being 
the own father of the plaintiffs. They 
alleged that defendant No, 1 was in posses- 
sicn of joint family property valued at 
several lacs situated in Lahore and in 
Karachi where defendant No. 1 carried on 
extensive business, presumably, as head 
of the joint family. They further alleged 
that according to the Hindu Law as modi 
fied by losal custom they were not entitled 
to claim partition of the joint family 
property in the lifetime of defendant No. 1 
but were merely entitled to maintenance 
and necessary expenses for the religious 
ceremonies. They did not claim a lien on 
any joint family property but claimed a 
personal decree against defendant No. 1. 
The case had been heard on the merits 
but finally the learned Subordinate Judge 
has disposed of it only on the question of 
jurisdiction. 

On behalf of the appellants it is con- 
tended that the view of the learned Sub- 
ordinate Judge that the suit was not main- 
tainable in Lahore is erroneous. They 
claim, and this fact is admitted by the 
respondents, that the original family home 
of the parties is in Lahore but it also 
appears that defendant No. 1 has for 13 
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years been carrying on business in Karachi 
and there is no proof that he has in the 
meantime visited Lahore. At the same 
time it is not asserted or proved that defend- 
ant No. 1 has no intention of returning to 
Lahore: in other words that he has aban- 
doned his residence at Lahore and has 
made Karachi his permanent residence. 
On behalf of the appellants it is claimed 
that the Civil Courts at Lahore have 
jurisdiction because under the circum- 
stances defendant No. 1 must be deemed 
to voluntarily and actually reside in 
lahore ss well as at Karachi and there- 
fore under s. 20, sub s. (1), Civil Procedure 
Code, the suit would be maintainable in 
Lahore. It is also claimed that in a suit 
like the present the cause of action must be 
deemed to accrue at Lahore where some 
joint family property is, specially consi- 
dering that ‘uahore is the original home 
of the parties. It is contended that there 
is no personal liability of the grandfather 
in 9 Gase like the present to pay main- 
tenance but that the liability to pay main- 
tenance arises owing to possession by him 
of joint family property, and therefore 
the possession of joint family property is 
an essential part of the plaintiff's cause 
of action in a case like the present. In 
my opinion this second contention of the 
appellanis has force. 

The liability to maintain the minor 
members of the family, grandsons in this 
case, in presence of their father, arises 
only owing to the possession by the grand- 
father of joint family property, otherwise 
he is not personally liable to maintain his 
minor grandscns and as some part of the 
joint family property is situated in Lahore, 
therefore, it is an essential part of the 
plaintiffs’ cause of action that the joint 
family property exists in Lahore. Such 
being the case, part of the cause of action 
must be deemed to arise in Lahore and 
therefore the suit lies in Lahore. This 
view receives further strength from the 
fact that Lahore is the original home of 
the parties and Iam not prepared to hold, 
ag is contended by the learned Counsel for 
ihe respondents, that it was for the plaint- 
ifs affirmatively to prove tbat defend- 
ant No. 1 had the intention of returning to 
Lahore. I consider that in the citcume 
siance the presumption is that defendant 
No. 1 still retains his residence in Lahore, 
and if he alleges that he has abandoned 
his residence at Luhore and that he has 
no intention of returning to Lahore, it is 
for him to prove this allegation. As I 


1937 ` 


have already stated he has neither alleged 
nor proved that he has no intention of 
returning to Lahore. 

IT am also inclined to hold that under the 
circumstances the defendant must be deem- 
ed to be voluntarily and actually resid- 
ing at Lahore. Explanation to s. 20, Civil 
Procedure Code, makes it quite clear that a 
person may have two places of residence: 
he cannot simultaneously be physically 
present in both the places. Ugar Chand 
Mulchand v. Suraj Mal (1) cited by the 
Counsel for the respondents seems to sup- 
port his contention, but with great res- 
pect I feel hesitation in endorsiag the 
view taken in that case. The judgment of 
the learned Judges is not detailed and 
there is no discnssion of the question in- 
volved. Guran Ditta Mal v. Ram Das (2) 
and Dhera Shah v. Sant Ram (3) have no 
application to the present case because in 
both those cases it was found as fact that 
the defendant had no intention of return- 
ing tothe family place and that he had 
left that place. Kishore Lal v. Ram Sunder 
(4) was decided on its own peculiar facts 
as it does not appear that the defend- 
ant had ever resided in the home of the 
family and it was consequently held that 
mere fact of the possession of the family 
house does not give jurisdiction to the 
Court. Inthe present case at one time de- 
fendant Nc. 1 did reside in Lahore and as 
I have already stated itis not proved that 
he has abandoned his home and does not 
intend fo return to Lahore. 

On the other hand, Sttunath Bhadra v. 
Jatindra. Nath (») seems to indicate that 
where a person has permanent residence in 
one place and residence- with family for the 
time in another place he must be deemed to 
reside in both the places. 1 consider there- 
fore thatin this case defendant No. 1 must 
be deemed to actually and voluntarily re- 
side in Lahore. On both these grounds 
I am of opinion that the view of the 
learned Subrrdinate Judge that he had 
no jurisdiction to entertain the suit is 
erroneous. I accordingly accept this ap- 
peal, set aside his erder and send the 
ease back to him with direction to dis- 
pose of ‘the suit on its merits. The costs 
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of this appeal shall abide the result. The 
parties have been directed to appear be- 
fore the Subordinate Judge on May 18, 
1936. 

N. ; Appeal accepted. 





NAGPUR HIGH COURT 
Civil Revision Application No. 529 of 1935 


December 10, 1936 
Nryoat, J. 
RAMLAL AND ANOTHER -- APPLICANTS 
VETSUS 
Seth SHEOLAL AND ANOTHER—Opposits 
PARTY 


C. P. Debt Conciliation Act (II of 1933), ss. 8, 
9—Construction of Act—Analysis of ss. 8 and 9— 
Creditor failing to make statement but producing 
documents—Board, if can declare debts as discharged 
—Document not tn possession of creditor being filed 
in Civil Court along with platint—Order of Board 
discharging debt, whether ultra vires—Debtor admitt- 
ing claim of creditor in Civil Court—Civil Court, 
af can pass decree in spite of order of Board, mak- 
ing bond inadmissible. 

It is a well recognised rule of construction of 
Statutes that an enaciment such as the Debt Oon- 
Ciliation Act which purports to deprive the subject 
of his Common Law right to resort to the ordinary 
Oourts of Justice ought to be construed very strictly 
and the Court should not extend its operation 
further than the language of the enactment requires. 
Ravji Narayan Mandlik v. Dadaji Bauji Desai (1), 
relied on. 

The statement which is required to be sub- 
mitted under s 8, ©. P. Debt Conciliation Act 
should be accompanied by the documents bearing 
upon the creditors claim, but the penalties 
for failure to file a statement and for failure to 
produce the documents are distinct. The debt would 
be deemed to have been discharged only in case 
the statement is not filed. That penalty is provid- 
ed by sub-s. (2) of s. 8 and its scope is limited 
strictly to what is required by the creditor to be 
done under s. 8, sub-s. (1). The position isthat if 
the creditor fails to make a statement although 
he may produce the necessary documents, still the 
Debt Conciliation Board would have the power to 
declare that all his debts are discharged. On the 
other hand, if he files a statement but fails to pro- 
duce his documents, the case falls under s 9 and 
goes out of the scope of s 8 and comes within that 
of s 9. That section does not authorise the Debt 
Conciliation Board to declare the debt having 
been duly. discharged when the creditor files a 
statement but fails to produce the documents, If 
in such an event as this the Debt Oonciliation 
Board makes an order declaring that the debts 
have been duly discharged, that order would be 
obviously beyond their power, anl consequently, 
illegal, so as not to affect the jurisdiction of the 
Oivil Oourt in regard to the matter pending before 
it arising out of the same transaction. To the ex- 
tent that the Debt Conciliation Board's order is 
ultra vires it would not be binding on the Civ 
Oourt which would, therefore, have full jurisdiction 
to proceed with the creditor’s suit as if the debt 
had not been discharged. 

Section 9 requires a little analysis, It appears 
from the wording of sub-s. (3) of s, 9 that it con- 
templates the case of a creditor who has not filed 
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his suit and it, therefore, would not apply to a 
case when a suit is actually brougbt on the basis 
of the instıument of obligation. Apart from this 
initial difficulty it cannot strictly be said that the 
bond is either in the ereditor's possession or under 
his control where it had been filed in the Oivil Court 
along with the plaint as he is bound to do as 
required by the provisions of the Civil Procedure 
Code. On.this point the Civil Courts would be 
guided not by the order of the Debt Conciliation 
Board but by the terms of sub-s. 3 of s. 9 only. 
Granting for the nonce that sub-s. (3) rendered the 
bond inadmissible in evidence, s. 58 of the Evidence 
Act which dispenses withthe necessity of proof of 
apy matter whicn is admitted would not preclude 
the Civil Court from decreeing the creditor's claim. 


C. Rev. App. of the decree of the Judge, 
Small Causes, Chhindwara, dated August 1, 
1935, in Small Cause Case No. 239 of 1934. 

Mr. R. S. Dabir, for the Applicants. 

Messrs. W. R. Puranik and M. D. 
Khandekar, for the Non-Applicants. 

Order.—This is a defendants’ application 
for revision of an ex parte decree passed 
against them in Civil Suit No. 239 of 1934. 

The non-applicants sued the applicants 
to recover a debt due on a bond, dated 
February 22, 1932, for Rs. 600 with com- 
pound interest according to the terms of 
the bond. During the pendency of the suit 
the defendant Ramlal applied to the Debt 
Conciliation Board for conciliation of his 
debt. In his application which is Ex. P-5 
he gave all the necessary particulars of 
the debt, which were that he had executed 
a bond for Rs. 600 on February 22, 1932, 
in favour of the plaintifs and that he had 
agreed to pay compound interest with 
annual rests at the rate of Re. 1-4-0 per 
cent. per month and that the creditors had 
brought the suit to recover Ks. 831. In 
view of these material facts so clearly ad- 
mitted one would think that there was no 
need for calling upon the creditors either 
to file a statement of the particulars of 
the debt or to direct them to produce the 
bond. The Debt Conciliation Board, how- 
ever, took down the statement of Sheolal 
and required him to file the bond. As the 
bond was filed with the plaint he- could 
not get it back until the suit was disposed 
of. He was, therefore, unable to produce 
the bond with the result that the Debt 
Conciliation Board passed an order in these 
terms: 

‘“Applicant Ramlal owes Rs. 904 to Seth Sheolal 
om a bond for the recovery of which he has filed 
a suit. The Seth has not. filed a copy of the bond, 
He could have obtained a certified copy of the bond 
in Ocurt. Nothing could be easier. As he has not 
complied with the requirements of the notice served 
on him (Notice in Fom IV), his debt is, therefore, 
deemed fo ‘huve’ been duly’ discharged under s. 8 
(2), This bond would not now be relevant in the 
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suit already filed, under s. 9 (3), Debt Conciliation 
Act.” 


The. defi ndants filed a copy of this order 
in the Civil Court and prayed for the dis- 
missal of the suit filed against them. The 
lower Court notwithstanding the order of 
tue Debt Conciliation Board passed a decree 
against the defendants for Rs. 750 out of 
the total claim of Rs. 831 made by the 
plaiutiffs. 

The question is- whether in view of the 
order embodied in Ex. D.2 (Vebt Concilia- 
tion Board's order) the Civil Court had 
jurisdiction to proceed with the trial of the 
suit and pass a decree against the defen- 
dants. 

The question is not freefrom doubt which 
arises from the imperfect and unsatisfactory 
wording of the Debt Conciliation Act. It 
is a well recognised rule of construction 
of statutes that an enactment such as the 
Debt Conciliation Act which purports to 
deprive the subject of his Common Law 
right to resort to the ordinary Courts of 
Justice ought to be ccnstrued very strictly 
and the Court should not extend its opera- 
tion further than the language of the enact- 
ment requires: see Ravji Narayan Mandlik 
v. Dadaji Bauji Desai (1). Section 8 of the 
Debt Conciliation Act empowers the Debt 
Conciliation Board to call upon the credi- 
tors by aformal notice to submit a state- 
ment of their debts, and further provides 
in sub-s. (2) that every debt of which a 
statement is not submitted to the Board 
ehall be deemed to have for all purposes 
and all occasions been duly discharged. 
Section 9 contemplates that a creditor 
should, while submitting his statement of 
the debts, produce all documents relevant 
to the enquiry and that if such documents 
are not produced being ia the possession 
and under the control of the creditor, they 
shall not be admissible in evidence against 
the debtor in any suit brought by the cre- 
ditor or by any person claiming under him. 
Now, it may be conceded that the state- 
ment which is required to be submitted 
uoder s. 8 should be accompanied by the 
documents bearing upon the creditor's 
claim, but the penalties for failure to file a 
stalement and for failure to produce the 
documents are distinct. The debt would be 
deemed to have been discharged only in 
case thestatement-in not tiled. That penal- 
ty is provided by sub-s. (2) of s.8 and ils 
scope is limited strictly to what is required 
_by the creditor to be dine under s. 8, sub- 
6. (1). The position is that if the creditor 
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fails to make a statement although he may 
produce the necessary documents, still the 
Debt Conciliation Board would’ have the 
power to declare that all his debts are dis- 
charged. On the other hand, if he files a 
statement but fails to produce his docu- 
ments, the case falls under s. 9 and goes 
out of the scope of s. 8 and comes within 
that of s. 9. Now that section does not 
authorise the Debt Conciliation Board to 
declare the debt having been duly dis- 
charged when the creditor files a statement 
but fails to produce the documents. If in 
such an event as this the Debt Concilia- 
tion Board makes an order declaring that 
the debts have been duly discharged, that 
order would be obviously beyond their 
power, and consequently illegal, so as not 
to affect the jurisdiction of the Civil Court 
in regard to the matter pending before it 
arising out of the same transaction. Now 
this is precisely what has been done by 
the Debt Conciliation Board. Tothe extent 
that the Debt Conciliation Board’s order 
was thus ultra rires it would not be bind- 
ing on the Oivil Court which would, there- 
fore, have full jurisdiction to proceed with 
the creditor’s suit as if it had not been 
discharged. 

The Debt Conciliation Board’s order also 
declares that the bond in suit would not 
be relevant for proving the plaintiff's claim 
in the suit already filed by him. Nows.9 
requires @ little analysis. It appears from 
the wording of sub-s. (3) of s. 9 that it con- 
templates the case of a creditor who has 
not filed his suit and it, therefure, would 
not apply toa case when a suit is actually 
brought on the basis of the instrument ‘of 
obligaticn. Apart from this initial difficul- 
ty it cannot strictly be said that the bond 
was either in the creditor's possession or 
under his control as it had been filed inthe 
Court along with the plaint as he was 
bound to do as required by the provisions 
of the Civil Procedure Gode. In view of 
this special circumstance I fail to see how 
under sub-s. (3) of s. 9 the bond could be 
treated as not being admissible in evidence. 
On this pvint the Civil Courts would be 
‘guided not by the order of the Debt Con- 
‘ciliation Board but by the terms of subs, 3 
of s: 9 only. Granting for the nonce that 
sub-s. (3) rendered the bond inadmissible 
in evidence, s. 58 of the Evidence Act 
which dispense with the necessity of proof 
of any matter which is admitted would not 
preclude the Civil Court from decreéing 
the creditor's claim. In this case the de- 
fendant clearly admitted in the Civil Court 
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that he had executed the bond and that 
he. was liable to pay the debt. Now in 
view of the admission made by the defen- 
dant any consideration of the relavency or 
otherwise of the bond becomes altogether 
immaterial. 

“Thus on a true construction of ss. 8 and 9 
of the Debt Conciliation Act it would 
appear that, in view of the circumstances 
proved in the case, there was nothing in 
the order of the Debt Conciliation Board 
to deprive the Civil Court of its inherent 
jurisdiction to adjudicate on matters com- 
ing before it. 

For the foregoing reasons I am of opinion 
that the Court below was right in passing 
the decree that it did notwithstanding the 
Debt Conciliation Board’s order. I dismiss 
this application with costs. Counsel's fee 
Rs. 15. 

D. Revision dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1291 of 1932 
November 4, 1936 
VARADACAARIAR, J. 
SANDANAM PILLAI—APPELLANT 
-DEFENDANT No.7 
VE1SUS 


SOMASUNDARAM CHETTIAR 
AND OTHERS-— PLAINTIFE No. 2 
—DErENDANTS Nos. 1, 3, 4 AND 6 
~~RESPONDENTS 

Hindu Law—Joint family—Blending of ancestral 
and separate property—Onus to prove, on whom 
lies—Father spending portion of earnings for 
maintenance of family—Whether proves such 
blendinj—Mere non-production of accounts—Effect 
—Adverse inference, if can be drawn. 

Where there is.a nucleus of joint family pro- 
perty,the onus will no doubt be on the father 
in the first instance to prove that the acquisition 
of the properties which he claims to be his 
separate property was not made out of the income 
from the joint family property. But where it is 
clear that the income from the joint family pro- 
perties would not have sufficed even for the main- 
tenance of the family, there is no basis for any 
presumption that the acquisitions must have been 
made from out of the income of the joint property. 
It is not correct to say that a father who earns 
can spend any portion of his earnings for the 
maintenance of his family only under peril of 
losing his control even over the balance remaining 
in his hands. It is only by an overt act leading 
to an inference of an intention to abandon his control 
even over the surplus moneys in his hands that 
an intention tothrow that portion of his earn- 
ings into the joint stock can be heldto be estab- 
lished. In such cases the onus is upon the other 
party to prove that the earning member had re- 
linquished his separate right over his earnings 
and the mere fact that he has spent a portion 
thereof for the maintenance of his family cannot 
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to a Hindu mind suggest the inference that he did 
not intend to retain even the balance under his 
control. 

The inference from the non-production of accounts 
can only be drawn in the light ofthe other cir- 
cumstances appearing in the case. From mere non- 


production of accounts by the father no adverse’ 


inference can be drawn when facts prove the other 
way. 

S. C. A. against the decree of the District 
Court of Trichinopoly in A. S. No. 129 of 
1932, preferred against the decree of the 
Ccurt of the District Munsif of Karur, in 
O. S. No, 342 of 1928. 

Mr. L. A. Gopalakrishna Ayyar, for the 
Appellant. 

Messrs. Sreenivasaraghavan and Thaya- 
garajan, for the Respondents. l 


Judgment.—This second appeal arises 
out of a suit to enforce a mortgage exe- 
cuted by defendants Nos. 1 and 2 in 
plaintifi’s favour. The only question for 
determination in the second appealis whe- 
ther the Ist defendant was entitled toa 
share in four out of the mortgage items 
namely, items Nos. 3 and 4 of Karur vil- 
lage and items Nos. Land 3 of Balambapu- 
ram village. 

It has been found that the four items in 
question were acquired by the 7th defend- 
ant, the father of the mortgagors, in the 
years 1¢97, 1900, 1906 and 1908 in his own’ 
name, aba time when defendanis Nos. 1 
and 2 were minors. The 7th defendant 
contended that they were his self-acquired 
property and that the lst defendant had no 
share therein which would pass under the 
mortgage. The first Court held that the 
Ist defendant had uo iaterest in these items 
and passed a mortgage decree against 
the lst defendant’s share in the other items 
comprised in the mortgage: but on appeal 
the Jearned District Judge held that these 
items, though acquired by the father, had 
not been kept separate by him as self- 
acquired property and that the lst defend- 
ant was, therefore, entitled to a share there- 
in, which must be held to have passed 
under the mortgage. The 7th defendant 
has appealed, asserting his claim that these 
properlies are his self-acquisition. 

The learned Counsel for the respondent 
has insisted that the lower Appellate Court 
has recorded a finding of fact with which 
Iam not entitled to interfere in second ap- 
peal. Aslam of opinion that the point 
of view from which the learned District 
Judge has approached the consideration of 
the question is not correct, I cannot accede 
to this contention of the learned Counsel for 
the respondent. 
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The trial Court found that though the 
family of the 7th defendant had a nucleus 
of ancestral property, the income there- 
from would not have been sufficient even 
for the maintenance of the family. It also 
found that the 7th defendant was earning 
a salary asa clerk in some shop. The 
evidence and the probabilities indicated 
that to meet the expensesof the family, 
the ith defendant’ must in addition to the 
income from the family properties have 
also spent portions of his own salary. 
These being the facts found by both the 
Courts, the question is whether on those 
facts, the properties acquired in the 7th 
defendant's name in 1897, 1900, 1906 and 
1908 can be treated to be or to have become 
part of the jomt properties of the family. 
In para. 4 of his judgment, the learned 
District Judge has reférred to the decisions 
in Rajani Kanta Pal v. Jaga Mohan Pal 
(1) and Krishnama Chariar v. Chellammal 
(2) as supporting the propssition that the 
very fact that the 7th defendant utilised a 
portion of his salary for the maintenance 
of his family is a strong pointin favour of 
the view that he did not intend to keep his 
salary as his own separate property and 
that, therefore, the acquisitions, taking 
them to have been made out cf the sur- 
plus of his salary, mus: also be treated 
as having been thrown into the joint 
stuck. J am iree to admit that the langu- 
age in these and certain other decisions is 
calculated to lend colour to that view. 
Most of the cases relevant to this ques~ 
tion have been discussed ina recent judg- 
ment io whichI wasa party (A. 8. No. 
229 of 1932) and I need not go over the 
ground here again. Itake the law to be 
that where there is a nucleus of joint 
family property, the onus will no doubt 
be on the father in ihe first instance to 
prove that the acquisition of the proper- 
ties which he claims to be his separate pro- 
periy was not made out of the income 
from the joint family property. But where, 
as in this case, itis clear that the income 
from the joint family properties would 
not have sufficed even for the maintenance 
of the family, there is no basis for any pre- 
sumption that the acquisitions: must have 
keen made from out of the income of the 
joint property. As one conversant with 
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Hindu habits and ideas, I cannot accept 
the proposition that a father who earns can 
spend any portion of his earnings for the 
maintenance of his family only under peril 
of losing his control even over the balance 
` remaining in his hands. ft ıs only by an 
overt act of leading toan inference of an iu- 
tention to abandon his control even over 
the surplus moneys in his hands that an 
intention to throw that portion of his earn- 
ings into the joint sock can be held to be 
established. 


The way in which the lower Court has 
dealt with the matter practically throws 
upon the earning member the obligation 
of showing that he kept his earnings 
separate, whereas, as I understand the law, 
the onusis upon the other party to prove 
that tne earning member had relinquished 
his separate right over his earnings. As 
T have already stated, the mere fact that 
he has spent a portion thereof for tue main- 
tenance of his family cannot, to a Hindu 
mind, suggestthe inference that he did not 
intend to retain even the balance wader his 
control. In para. 5, the learned Judge 
refers to the non-production of accounts by 
toe Tin defendant. It appears that on a 
previous occasion the 7th defendant stated 
that he kept accounts, whereas he now 
denies that he kept any accounis. Having 
regard to the status of the 7tn defendant, 
I am not by any means certuin whether 
his former statement, is more likely to be 
true than his present statemeut, but I do 
not wish togo the length of expressing a 
dissent from the learned Judge's view on 
a matter of this kind Assuming that the 
7th defendant is suppressing his accounts, 
it does not necessarily follow that the 
plaintiff has discLarged the onus lying upon 
him. It is well established that the infer- 
ence from the non-production of accounts 
can only be drawn in the light of the other 
circumstances appearing in the case: and 
if the income from the joint property would 
hardly have been sufficient for the mainte- 
nance of the family, if does not seem to me 
thal the mere non-production of accounts, 
from whatever apprehension or motive such 
a course might have been followed, would 
warrant the conclusion that these acquisi- 
tions by the father must be treated as 
having been thrown by him into the joint 
stock. 


The result is that the second appeal must 
be allowed and the decree of the first 
Court restored with costs here and inthe 
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lower Appellate Court, payable by the lst 
respondent. 
(Leave granted.) 


AN. Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 835 of 1932 
October 11, 1936 
BROOMFIELD AND SEN, Jd. 
SURAJI FULAJI—PLAINTIFF—ÀPPELLANT 
VETSUS 
SECRETARY or STAT E— RESPONDENT 

Evidence Act (I of 1872), s. 110— Possession to come 
within s. 110—Nature oy ~- Suit against Government 
that plaintiff was owner of land—Held, evidence was 
not sufficient to throw burden of proof on to Govern- 
ment, ‘ 

Possession to come within the scope of s, 110 must 
be possession founded on a prima facie right, 
Hanmantrao v, Secretary of State (2), relied on 

The plaintiff instituted a suit for declaration that 
he was the owner oftheland in suit and for a con- 
sequential injunction, He adduced oral evidence tu 
show that he had been using a large part of the land 
for tethering cattle and storing grass and had an 
otli there for a number of years. He also proved that 
he had erected hedges to the south and west of the 
land: 

Held, that this evidence could not establish 
anything beyond undisturbed user for a certain 
period. The evidence did not suffice tu prove such 
possession by the plaintifias would justify an in- 
ference of title and was not enough to throw the 
burden of proof on tothe Government under s. 110, 
Evidence Act. Nor wasthe plaintiff's case strengthen- 
ed by any weakness of the defendant's case, 

[Case-law discussed. | 


5S. i. A. from the decision of the Assist- 
ant Judge, Ahmedabad, in Appeal No. 56 
of 1921, 

Mr. U. L. Shah, for the Appellant. 

Mr. B. G. Rao, for the Respondent. 

Sen, J.—The plaintiff-appellant sued the 
Secretary of State, the defendant respon- 
dent, for a declaration that he is the owner 
of the land in suit and for a consequential 
injunction. The land in suit consisted of 
two plots marked X and Y in the map 
which has been produced in this case. The 
plaintiff's case is that these two plots be- 
long to him and have been in the pos- 
session of his family from ancient times, 
The contention of the defendant is that 
the plot marked Y is used as a passage 
by the village people Visiting or passing 
through the locality, that the plot marked X 
is an open wada and that both the plots 
helong io Government under s.37, Bombay 
Land Revenue Code. It seems that a 
OGity Survey was held in respect of the 
lands in the village site in 192) and that 
in 1922 the District Deputy Collector held 
an inquiry in which he held that both 
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these plots belonged to Government. The 
plaintiff's appeal to the Collector was dis- 
missed in 1926. The oral evidence adduced 
for the plaintiff was to the effect that 
there were old hedges to the south and 
west of the land Y; that a new hedge 
was pnt up on the north about ten years 
ago and that the plaintiff had been in 
possession of the two plots for the last 
30 or 40 years. The trial Court held that 
the plaintiff must. be regarded as being in 
possession from remote times and that 
his title must be presumed from such 
pessession. The learned Subordinate Judge 
accordingly decided the suit in plaintiff's 
favour. 

In the lower Appellate Court the deci- 
sion of the learned Subordinate Judge as 
to plot X and as to one part of the plot 
Y was upheld, and as to two other parts 
of Y it held that the presumption under 
both the Customary Law ands. 37, Bom- 
bay Land Revenue Code being that Govern- 
ment is the owner of unoccupied village 
site, the plaintiff, in order to succeed, 
must prove possession for the statutory 
period, and that this not ~ having been 
done, Government (i. ¢., the defendant) 
must be held to be the owner. Those 
two parts of plots Y are the otli shown by 
the letters ABD in the map and the 
portion of Y which is exclusive of this otli 
as well as exclusive of the land between 
Survey Nos. 01 and 52. The trial Court 
relied as regards the law applicable to 
this case on the decisions in Secretary of 
State v. Gulam Rasul (1) Hanmantrao v. 
Secretary of State (2) and Gangaram v. 
Secretary of State (3;. As regards Vasta 
Balwant v. Secretary of State (4) relied 
on by tke defendant, the learned Sub- 
ordinate Judge remarked: 

“The correctness of the decision in Hanmantrao 
v. Secretary of State (2) is doubted in Vasta Bal- 
want v. Secretary of State (4) but that decision is 
not overruled, Moreover, in Vasta Balwant v. 
Secretary of State (4) there was a Ghabhan Register 
and therein the land in question was entered ag 
a Government Ghabhan. Here there is no record 
to: prove the title or possession of Government 
prior to 192]. The final decision in Vasta Balwant 


v. Secretary of State (4) rested on the particular 
circumstances of that case.” 


The lower Appellate Court held that 
Hanmantrao. v Secretary of State (2) was 
“directly overruled” by Vasta Balwant v. 


(1) 40 B 392; 34 Ind. Cas. 535; a I R1916 Bom. 296; 
18 Bom. LR 248, 

(2) 25 B 287; 2 Bom. L 4 1111, 

(3) 20 B 798. 

(4) 45.B 789; 61 Ind. Cas. 440; AIR 1921 Bom. 177; 
3 Bom. L R 238, 
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Secretary of State (4) and stated the legal 
position thus: 

“By the Oustomary Law Government is the 
owner of unoccupied village sites. Section 37 
strengthens this title’ for it can be shown that a 
site at some time was occupied, the presumption of : 
title arises under this section also in favour of 
Government. If then Government can show that 
at any period within the 60 years the site in 
question was unoccupied, the burden of proof of 
title is shifted to the other side, and if he seeks to 
prove title by possession, he must prove possession 
for the statutory period. 

The corollary of this view of the law is that 
where a person attempts to prove his possession 
by acts of user which being trifling and commonly 
allowed to villagers or recent are ambiguous evi- 
dence of- exclusive possession such evidence does 
not cast the burden of proving that the land was 
unoccupied upon Government.” 


The main question in this case appears 
to be whether the plaintiff has succeeded 
in proving the kind of possession that 
would justify an inference as to his title 
under s. 10, Evidence Act. The evidence 
does not .chow anything beyond this, that 
as regards the area described as part (1) 
out of plot Y in tke learned Assistant 
Judge's judgment, the plaintiff has been 
using the open ground for tethering cattle 
for a number of years, and that as regards 
the other part of plot Y described by the 
learned Assistant Judge as part 2 of the 
said plot, there has stood a temporary 
otli for some years. It is admitted that 
there is no permanent structure on this 
part 2 of the plot Y. There is the further 
evidence that on the west and south of 
plot Y there are old hedges and that to 
the north thereof there is a hedge put up 
ten years ago. Nearly all the cases cited 
by the Advocates on both sides can easily 
be distinguished from the present case on 
the ground that the facts therein are alto- 
gether different in nature from the facts 
of this case. In Vasta Balwant v. Secretary 
of State (4) as the learned Subordinate 
Judge has pointed out there was a Ghabhan 
Register with entries dating back to 1866, 
the suit being of the year 1919; and thus 
Government in that case started with a 
presumption in their favour and the plain- 
tif had to prove adverse possession.. In. 
Hanmantrao v. Secretary of State (2) there 
was a house built on the land in dispute 
and the plaintiffs had spent a sum of 
Rs. 1,600 on the building. There was 
thus an undoubted fact of possession in 
favour of the plaintiffs. Similarly, in 
Ismail Ariff v. Mahomed Ghouse (5) which 
was relied on in Hanmantrao v. Secretary 
of State (2) the litigation related to land 


(5) 30 O 834; 20 I A 99; 6 Sar. 305 Œ O), 
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with premises thereon and there was no 
doubt as to the possession. In none of 
these cases was there any question of the 
kind of user that has been proved in this 
case. Secretary of State v. Gulam Rasul 
(1) which has been cited on behalf of the 
appellant, was again not a case of slight 
acts of user such as existed in Framji 
Cursetji v. Goculdas Mudhaw7i (6) (which 
was distinguished) it seems, that some sort 
of structure was put up in this case which 
the Mamlatdar threatened to demolish. In 
Framji Cursetji v. Goculdas Madhowyi (6) 
the point at issue was whether the user 
alleged amounted fo adverse possession. 
It would thus be seen that the cases re- 
ferred to above all relate to facts or issues 
materially different from those existing in 
the present case. 

Gangaram v. Secretary of State (3) has 
been referred to by the learned Advocate 
for the appellant. In that case, the plain- 
tiff who was in possession of a certain 
land sued for a declaration that the de- 
fendant had no title to it and that it be- 
longed to him. The plaintiff asserted 
that he had built the cattle shed on the 
land and had kept fodder, grain and earth 
on the site. The building of the cattle 
shed was apparently held proved, but the 
learned District Judge found on the evi- 
dence that the plaintiff had not proved 
his title. It was held that the learned 
District Judge was right in refusing the 
declaration of title, but on the authority in 
Ismail Ariff v. Mahomed Ghouse (5) it was 
also held that the plaintiff was entitled to 
the land and the shed built thereon. Thus 
in this case the evidence regarding the 
keeping of fodder, grain and earth on the 
site in suit was not held to constitute such 
possession as would justify an inference of 
title. 

We have, therefore, to see whether on 
the evidence in this case the plaintiff can 
be found to have established anything be- 
yond mere acts of user, and if not, whether 
such user can constitute the kind of legal 
possession that would give rise toa pre- 
sumption of title in his favour. There is no 
doubt that the oral evidence sufficiently 
shows that he has been using a large 
portion of the area in question for the 
purpose of tethering cattle and storing grass 
and, as regards one part of the site, that 
he has for a numberof years had an otli 
thereon. All this, in our opinion, cannot 
‘establish anything beyond undisturbed 
user for a certain period. The erection of 

(6) 16 B338, 
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hedges to the west and south of the plo 
does not seem to help his case materially 
because those hedges have been erected* 
to the west and south of the existing 
buildings. The more recent erection of a 
hedge to the north of plot Y cannot, in 
cur opinion, even when combined with the - 
evidence of user, be sufficient to prove 
or to amount to legal possession. Though 
the defendant has not succeeded in proving 
what he has alleged in his written state- 
ment regarding plot Y, viz, that it has 
been used as a public passage, and though 
it appears that the defendant has made 
no attempt to contradict or refute the 
evidence led by the plaintiff as to his acts 
of user, it cannot be said that the plaintiff's 
case is strengthened by any weakness in 
the defendant’s case. We do not think 
that the evidence adduced for the plaintiff 
and the circumstances in this case suffice 
to prove such possession by him as would 
justify an inference of his title. We, there- 
fore, see no reason for differing from the 
conclusion et which the learned Assistant 
Judge has arrived with respect to the two 
parts of plot Y in regard to which he has 
differed from the learned Subordinate Judge, 
That being so, the appeal will be dismissed 
with costes. 

As regards the cross-objections, they 
relate to the decree of the lower Appellate 
Court as regards the remaining part of 
plot Y and plot X. As to this part of 
plot Y there is sufficient evidence as to 
the existence of a house and of old founda- 
tions therein and this has been regarded 
by both the Courts as sufficient evidence 
of exclusive possession by the plaintiff, 
We see no reason to take a contrary view. 
As to plot X, the learned Assistant Judge 
has on the documentary as well as on the 
oral evidence found the existence of a 
wada on the site proved and he holds that 
the wada is of long-standing. Thies, accord- 
ing to him, is a “strong sign of a claim to 
exclusive ownership.” The learned Sub- 
ordinate Judge also has based his finding 
on the fact that there is no dividing boun- 
dary mark or fence between X and Sourvey 
No. 55-A, which is plaintiff's property 
and that the plot X is bounded or four 
sides by private properties. These grounds 
have, in our opinion, been rightly consi- 
dered to be safficient evidence of the plain- 
tiffs possession. Here again, therefore, we 
see no reason to differ from the conclusions 
of the two Courts. The result, therefore, 
is that the cross-objections will also he 
dismissed with costs. 
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Broomfield, J.—The question in this 
second appeal is precisely the same as in 
Hanmantrao v. Secretary of State (2) that 
is to say, whether the possession of the 
appellant-plaintiff was or was not of such 
a character as to place on the respodent- 
defendant under s. 110, Evidence Act, the 
burden of proving that plaintiff is not the 
owner of the land. The view taken by 
Ranade, J., which was decisive in that 
cage, was that possession to come within 
the scope of s, 110 must be possession 
founded an a prima facie right. This 
has been interpreted by Fawcett, J. in 
Vasta Balwant v. Secretary of State (4) as 
meaning that the possession must be of 
such a character as leads to a presumption 
of title. I think there can be no doubt that 
that is what Ransde, J. meant, and, if 
I may say so with deference, that is the 
correct view. The learned Assistant Judge 
is quite wrong in saying that Hanmantrao v. 
Secretary of State (2) isoverruled by Vasta 
Balwant v. Secretary of State (4). Of 
ecurse the decision of one Division Bench 
cannot be overruled by another Division 
Bench. But the facts in Hanmantrao V. 
Secretary of State (2) were quite different, 
‘and, as my learned brother has pointed 
out, in all the cases cited in which pcsses- 
sion has been held sufficient prima facie 
proof of title the facts were much 
stronger than they are in the present case. 
We should be going further than the 
authorities and in my opinion further than 
it would be safe to go if we held that the 
possession proved by the plaintiff is suffi- 
cient to throw the burden of proof on the 
other side under s. 100. Lagree that bcth 
the appeal and the cross-objections should 
be dismissed with costs. 

N. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1630 of 1931 
January 19, 1937 
Mookert AND Horwitt, JJ. 
Tar OHAIRMAN, MUNICIPAL COUNCIL, 
RAJ AMUNDRY—PETriTIONER 
VETSUS 
NYAPATHI SUBBA RAO— PLAINTIFF 
— RESPONDENT 
Voluntary payment—-What  constitutes—Munici- 
pality—Profession tax — Assessment confirmed by 
appellate authority-~Assessee continuing to pay 
without protest— Tan, tf paid voluntarily—Suit for 
refund, tf lies. 
If a person pays money, which he is not bound 
to pay, under the compulsion of urgent and pressing 
necessity or of seizure, actual or threatened, of his 
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goods he can recover if as money had and receiv- 
ed. The threat must bea real threat operating on 
the mind of the payer without which he would not 
have paid. It is in each care a question of fact as 
to whether the payment was or was not voluntary. 
Chairman, Municipal Council, Tuticorin v. Ralli Bros, 
(1), Maskell v, Horner (2), and Slater v. Mayor of 
Burnley (3), relied on. 
ere & person was assessed to profession tax 
for 1926-27 and his appeale were rejected in 1928 
but though dissatisfied with the decision, hecontinu- 
ed to pay the tax until 1930, and the payments 
were not accompanied by any protest, and he sued 
for refund of tax paid from 1926 to 1930: 
Held, that under the circumstances, the payments 
were made voluntarily and the suit did not lie. 


C. Rev. P. under s. 25 of Act IX of 
1587, praying the High Court to revise the 
decree of the Court of the Subordinate 
o of Rajamundry in 8S. C. 5. No. 210 of 

Messrs. P. V. Rajamanar and K. Subba 
Rao, for the Petitioner. 

Messrs. N. Rama Rao and P. Panini Rao, 
for the Respondent. 

Mockett, J.—The petitioner is the 
Municipal Council, Rajamundry, by its 
Chiirman and the respondent is said to 
be agentleman who is a large land-owner 
and who also dies considerable money- 
lending business. He sued the Municipal 
Counci! for refund of payment of profes- 
sion tax for the periods 1926 to 1930. 

Before us, the only point for decision, 
which gces tothe root of the whole matter 
is this. It is contended by the learned 
Counsel for the Municipality that this suit 
does not lie because tle payments sought 
to be recovered were voluntary payments 
and such voluntary payments being in 
the nature of a gift cannot be recovered. 
The following history of this case is 
relevant. With regard to the two half 
years 1926-1927, the respondents filed 
appeals before the appellate authority 
which were disposed of on January 18, 
1928, summarily. He apparently being dis: 
satisied with those decisions continued to 
pay this thx from that time until 1930 
and filed this suit in July 1930. No protest 
accompanied the payments, but the learned 
Judge has found on the facts that the 
payments were made under protest and 
ordinarily in a revision petition even under 
s. 29 of the Provincial Small Cause Court 
Act. We should not go behind any ques- 
tions of fact. But this isa matter of some 
importance and on the face of the judg- 
ment itis perfectly clear tous that these 
payments were voluntary in the sense that 
word is understood in a matter of this sort 
and that so far from showing that they 
were made under protest, the very circum- 
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stances set out by the learned Judge 
‘emphasise that they were voluntary pay- 
ments. Itis quite clear that the respond- 
ent preferred the procedure provided by 
the Act by way of appeal and, however, 
dissatisfied with the result he thought fit 
to go on making payments for four years 
until he was inspired with the idea of 
filing this suit four years after, in 1930. 


He has relied on the fact that the notice . 


states that in default of payment, his 
property will be distrained. The whele 
question of what is andis not a voluntary 
payment has been exhaustivelr considered 
by Pandalai, J. in the case of Chairman, 
Municipal Council, Tuticorin v. Ralli Bros. 
(1). Idesire to record my complete agree: 
ment with that part of his judgment dealing 
with that particular topic where it will be 
seen that the principal cases are consider- 
ed. One decision should be specially refer- 
red to and that was Maskell v. Horner (2, 
where the Court of Appeal reversing the 
decision of Rowlat, J. dealt with the 
question of voluntary payments. Deuling 
with the question of comp-usion Lord 
Reading, ©. J. at p. J1lo* says: | 

“Tf a person pays Money, which he is not bound 
to pay, under the compulsion of urgent and press- 


ing necessity or of seizure, actual or threatened, of 
his goods he can recover it as money had and 
received.” 


It will be observed that the compulsion 
is of urgent and pressing necessity or of 
seizure, actual or threatened. As to what 
is actual or threatened seizure, Cave, J. In 
the case of Slater v. Mayor of Burnley 13), 
points out that threatened seizure does 
not apply to the conventional threat con- 
tained in the ordinary ncticesof demand 
because, as he says: 


‘Gf that were so, no payment of rent toa landlord 
would be a vountary payment.” 


In is evident that the threat must be 
areal threat operating on the mind of the 
payer without which he would not have 
paid. I donot think that description can 
be made to apply to many of the formal 
decuments which are sent to people demand 
ing payment. In my view generally as to 
this topic it is in each case a question of 
fact as to whether the payment was or was 
not voluntary, and inthe case before us, 
it is perfectly clear that not only is there 

(1) 67 ML J 566 at pp. 569 573 150 Ind. Cas, 890: 
39 L W 660; A I R 1934 Mad. 420;7 R M 33. 


(2) (1915) 3 K B 106; 84 LJ K B 1752; 113 L T 
126; 79 J P 406; 13 LG R 808; 59 SJ 429; 31 T LR 
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no evidence that the payment was under 
protest and involuntary but that the 
opposite was the fact, namely, that it was 
made voluntarily. That being so, it is 
unnecessary toc nsider any of the other 
points raised in this petition which, in my 
judgment, should be allowed with costs. 
Horwill, Jd—I agree. 


AN. Petition allowed. 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction Suit 
No. 1270 of 1934 
December 13, 1935 
Ameer ALI, J. 

EBRAHIM PEER MOHAMMAD— 
PLAINTIFF 
VETSUS 


KISSEN GOPAL BAGREE AND OTHERS — 


DEFENDANTS 

Trusts Act (II of 1882), ss. 91, 93, 94, 5, 6—Deed of 
arrangement between creditors and debtor—Some 
creditors appointed trustees—One trustee taking 
mortgage of trust property—Deed of arrangement, 
if creates express trust or constructive trust— 
Mortgagee, if bound to hold mortgaged property in 
trust for creditors—S. 94, applicability—Trusts Act, 
if confines express trusts to express trusts validly 
created under ss. 5and 6. 

A deed provided forthe deferred payment of the 
debits of one R, a trader in difficulties, in’ full 
without interest. The payments were to be made 
out of the property of R which he agreed to convey 
and assign to trustees, some of the creditors being 
appointed trustees under the deed. The deed was 
not registered and did not contain any word of con- 
veyance. One of the trustees took a mortgage of 
the property of R, purporting to advance money to R 
with a view to assist him and to obtain contro! of 
the whole of R’s property. Another creditor who 
was also a trustee filed a suit against the mort- 
gagee and the legal representatives of R on the 
ground that the mortgage was not binding on the 
trust. He also prayed for administration of the 
trust : 

Held, that the deed did not create an express 
trust. While the individual creditor was released 
from hig undertaking to take less than his due, 
the trust itself in favour of creditors was neither deter- 
mined nor destroyed. But there was a constructive 
trust or an obligation in the nature of a trust. 
Section, 91, Trust Act, applied to the mortgage and 
the mortgagee could uot contend that the trust 
could not be specifically enforced. Section 94, 
Trusts Act, also applied and the mortgagee was 
bound to hold the trusts mentioned in the deed 
free of encumbrances created in his favour and of 
any decrees or orders obtained by him upon the 
basis of such encumbrances, 

[Case-law discussed. ] 

There is nothing in the individual sections, either 
s. 3, Trusts Act, defining ‘trust’ or the latter sections 
defining the rights and liabilities of trustees which 
justifies the conclusion that the Act does not 
confine express trusts to express trusts validly 
created under ss.5 and 6. jp. 386, col. 2.] 

Messrs. 5. N. Banerjee and P. N. Sen, for 
the Plaintiff. 
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Messrs. J.C. Sett, S. C. Roy, A. Hug, U. 
C. Law, Sambhu Banneriee, A. N. Sircar, 
K. C.Mookerjee and Rahim, for Defen- 
dants Nos. 1 to 6. 

Judgment.—This is a difficult matter, 
both, on account of the state of our law 
on thesubject of trusts, and on account of 
the very peculiar facts. I would, there- 
fore, have preferred to give a written 
judgment. { propose to give judgment 
now because I anticipate that in this case 
the parties having spent so much on a 
point of principle, will probably desire to 
obtain the decision of a High Court. 

A. Facts—I will deal first with the 
facts. The history of the matter may be 
conveniently divided into stages. The first 
stage is represented by the document 
itself, the deed of August 21, 1929. That 
is the first and most important fact in the 
case. I shall have to deal with the nature 
and provision of the deed in considerab‘e 
detail, I will merely state now that it 
purports to be made—between Ratilal, a 
trader in financial difficulties, seven per- 
sons named as trustees of whom the majo- 


rity were creditors, and of whom the 
defendant Kissen Gopal Bagree is one. 
The others of their representatives are 


also parties to this suit. The third party 
to the deed is or are the creditors who 
have subscribed their names in the 
schedule. Speaking generally the deed 
provides for the deferred payment of Rati- 
lal’s debtsin full, without interest. The 
payments are to be made out of the prop- 
erty of Ratilal which, by the deed, he 
agrees toconvey and assign to the trustees. 
That isthe gist of it. The next fact or 
set of facts which I would isolate is the 
manner in which, or circumstances under 
which, the deed came to be executed. I 
will give my view now on the evidence 
without deciding for a moment how far 
such evidence is relevant or can affect the 
provisions of the deed. There is on behalf 
of the plaintiff the evidence of Hassan 
Ali Khairaz, the General Manager of the 
plaintiff firm, who was not present in 
Calcutta at the time of execution of the 
deed, but who gave evidence as to the 
dues of the plaintiff firm, viz., a sum of 
Rs. 10,000 and Rs. 4,000, and of the in- 
structions given by him to his Manager 
in Oalcutta, one Moosajee Ismail. Mr. 
Hassan Ali's evidence, JI have no hesitation 
in accepting. He gave evidence in English, as 
I think frankly and intelligently. 

On behalf of the plaintiff, there is the 
evidence of Durga Sankar, an employee 
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of Munnalal Sobhachand a partner of 
which firm was also a trustee: vide Q.8 
and following. On the defendants’ side 
there is the evidence of one Bungsilal 
Bhuiya, an employee of Jeevanram Gunga- 
ram: vide Q. 72-74 whose evidence I 
disbelieve in its entirety. There is also 
the evidence of Kissen Gopal Bagree him- 
self: vide Q. 27 and 288, and Mr. A. K. 
Dutt, the soliciter (particularly Q. 4, 177 
and 190). With regard to Kissen Gopal 
I may as well state at once my view of 
the witness He was avery poor witness, 
so poor indeed that one has to make 
allowances forhim. I am satisfied that he 
is not in normal health. He is a parti- 
cularly emotional individual, incapable of 
restraining a flow of testimony, which is 
therefore most difficult to estimate at its 
true value. His evidence on this point is 
that it was considered that the deed in 
question was of no effect (Q. 288: “I 
thought I would come into possession of 
the property and I would then become the 
pucca trustee?! This should be compared 
with Mr. A. K. Dutt’s evidence: Q. 4, 177 


and following : 

“Our idea was that this document was meant 
to ascertain the views of the creditors, and if the 
kan ageeed, thet there would be formal trust 

eed.” 


Whether Mr. Dutts view of what was 
intended is or is not relevant, I am quite 
clear that his evidence on this point is 
the result of auto-snggestion. With regard 
to evidence of Durga Sanker who gave de- 
tails of how the deed came to be executed, 
and the meetings of creditors before it was 
executed, it isin the same class with the 
Gomasthas who have given evidence on 
the one side or the other, Gocul Das and 
Suraj Prosad. They are partisan wit- 
nesses of both sides, and standing by itrelf 
I would not be prepared to accept without 
hesitation the evidence of any of these 
men on one side or the other. It is what 
might be described as a “team” case. On 
the other hand, under all the circum- 
stances I am quite clear that this docu- 
ment was not the mere ‘“feeler” as sug- 
gested by Counsel, or Mr. A. K. Dutt or 
Kissen Gopal. We shall never know 
exactly how itcame to be prepared, but 
I have no doubt that it was prepared in 
or about Mr. A. K, Dutt’s office, not neces- 
sarily by Mr. Dutt himself, and that it was 
interded to be an effective deed of arrange- 
ment with creditors. It is perfectly true 
(this goes to the legal difficulties of the 
case) that this deed of arrangement contain 


1934 
no words of conveyance. I am quite sure 
that this, unless due tc fraud, which is not 
suggested, is due to inadvertence and 
not to a deliberate intention to making the 
document colourless or of no effect. This 
suggestion I reject. 

The next fact or set of facts to be con- 
sidered in connection with this transaction 
of August 21, 1°29, is the indebtedness or 
alleged indebtedness to the plaintiff firm 
in Rs. 10,000 and Rs. 4,000. With regard 
to the Rs. 10,000, Mr. Hassan Ali gave 
evidence and produced books. Gocul Das 
was called on behalf of the defendant in 
order to establish that no such sum was 
owing. He spoke to certain of the books of 
Ratilal which were produced from the 
custody of the Receiver and in my opinion 
was the instrument of a stupid and dis- 
honest attempt to establish that this 
money was not due (Q. 69, 214, 324 and 
335). I am quite clear that he knew, and 
that the lay gentleman looking after 
Mr, Bagree’s case knew perfectly well that 
there were entries in other books establish- 
ing this debt. Iam quite clear that Gocul 
Das’ play upon the ‘due date’ was a 
premeditated way of escape if le should be 
cornered with these entries. Thr -e is no ques- 


tion, therefore, but that this Rs. 10,000 
was due. 
With regard to Rs. 4,000 the debt is 


not denied, but it is made use of to found 
& particular defence which I shall have to 
consider, and I therefore give my view of 
the evidence. It was due upon a cheque or 
promissory note on which Ratilal and a 
third party was liable. It is entered 
Beparately as a distinct sum, the Schedule 
to ‘the deed,’ as I shall call the document 
of August 21, 1929. Evidence has been 
given on this matter by Hassan Ali and 
Durga Sankar (Q. 165 and 167). The evi- 
dence of Musaji Ismail for reasons which 
will become hereafter apparent, we have 
not got. There are also certain letters 
from Ratilal and an account in respect of 
this Rs. 4,000 showing that the debt had 
been paid off gradually after the execution 
of ‘the deed.” The question will alise 
whether the instructions of Hassan Ali, 
because, as I have stated already, I accept 
his evidence, were or were not communi- 
cated to the other trustees and the other 
creditors. I may as well express my opin- 
ion now on this point tothe effect that 
they were. On this point, therefore, I am 
prepared to accept the evidence of Durga 
Sankar, not because it is Durga Sanker but 
because of the other circumstances, in 
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particular the nature of the debt, the fact 
that itis separateiy entered in the snedule, 
the letters and the manner in which the sep- 
arate account was kept. 

The nest set of circumstances relates to 
the period August 1929 to September 1430. 
What was done during that period, and it 
is upon this that there his been the prin- 
cipal conflict of fact. | propose only to 
give my view of the result of the evi- 
dence having already given my view of 
the witnesses. The gist of the evidence on 
behalf of the plaintif is that steps were 
taken’ under the deed and that at any rate 
with regard to the business the trustees 
took . possession and managed it through 
Ratilal as Manager. I do not accept the 
evidence on behalf of the plaintiff, Durga 
Sankar, to the effect that in some manner 
ur other, the trustees took possession of 
the house or landed property. Tnaera is, in 
my opinion, nothing to establish that. ‘I'he 
gist of Kissen Gopal’s evidence is that: 
‘nothing was done nothing could be done’ a 
phrase which recurs continually througuout 
Counsel's address, and occurs continually 
in the evidence. It is said that the business 
continues exactly as before that Ratilal 
continued to pay creditors as he wisued to 
and that nostep of any kind was taken. 
There is the evidence on tnis point on the 
one hand, of Suraj trosad and Durga 
Sankar, and on the other side Gocul Das 
and Kissen Gopal. I prefer Suraj Prosad 
as a witness to Durga Sankar orto Gocul 
tas. I am not saying that his evidence 18 to 
be accepted unless there are circumstances 
to corroborate it. As regards Kiesen 
Gopal’s evidence, I have already indicated 
my View. 

The facts waich influence me in coming 
to a conclusion are the facts that the shop 
was closed in August 1929, again closed in 
September 1930. tne fact that there were 
meetings both of trustees and creditors to 
which 1 shall have to refer, the fact of the 
letters of resignation. 1 hardly rely upon 
the entries in the books or the circumstances 
that there was a pujah performed in August 
or September 1929, but I think there was, 
and | think it was in Connection with ths 
commencement of the business under the 
control of the trustees. The meetings I 
have referred to are identitied by i0ur 
notices , the notice issued by tne trustees 
on December 2, 1929, of a creditors’ meet- 
ing; anotice of August 26, 19380,ofa cre- 
ditors’ meeting; a notice of August 
31, 1930, ofa trustees’ meeting; a notice of 
September 1, 1930, of a joint meeting of 
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creditors and trustees, and a notice of 
September 4, 1930, of a creditors’ meeting. 
These notices show quite clearly that noth- 
ing of any importance towards implement- 
ing the deed was in fact done. Thatfact 
so far asitisin favour of the defendant 
is indisputable. 

he next point which bv reason of its 
possible legal effect I will treat separately 
is as to what happened at the last meeting. 
I have been asked to draw the inference 
that something happened at the last meet- 
ing equivalent toa resolution or decision 
of the creditors to ‘abandon the deed’. As 
to this I will give my view on the question 
of fact in dealing with the point of law 
sought tobe made. The next fact or set of 
facts is the mortgage to Kissen Gopal 
Bagree dated May 18, 1931, and the pay- 
ments to creditors made in that and the 
succeeding years. Again, I give my view 
rather of the result, than of the evidence 
in detail. The theory of these transactions 
put before me both in the pleading and in 
the evidence-in-chief on behalf of the 
defendant is that it was a perfectly normal 
mortgage, the money Rs. 15,000 was paid 
out to the mortgagor Ratilal, and that 
with this money the mortgagor paid cre- 
ditors who had or would have filed suits 
against him. 

On the  cross-examination of Kissen 
Gopal Bagree it appeared io me that this 
theory required considerable modification 
to make it fitin with the facts. It ap- 
peared, for instance, that the money had 
not been paid to Ratilal, that there was 
some sort of account kept by the solicitor 
out of which moneys were undoubtedly 
paid to creditors, and that by no means 
the whole of the Rs 15,000 was accounted 
for. It was by reason of the curiosity 
which this position arosed in me, and by 
reason of the fact that Counsel for tbe 
plaintiff threatened to comment on the 
position so far as disclosed that Counsel 
for the defendant decided to call Mr. A. K. 
Dutt. On the evidence of Mr. A. K. Dutt 
the position is quite clear. The arrange- 
ment isindicated both by the letter of May 
18, 1931, written at the time (Ex. K) and 
from the account itself (Ex. 40). The account 
shows that odd sums amounting to some 
Rea. 7,000 were paid to Mr. A. K. Dutt by 
er on behalf of Kissen Gopal Bagree, and 
that sums roughly equivalent io the sums 
so paid were paid out to creditors. The 
cheques have been produced and I have no 
doubt that they were so paid. Itis said 
that Mr. Bagree actually paid more than 
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this Rs. 7,000, 4. e., sums amounting in all 
to Rs 11 000, and for purposes of this case 
I shall assume that that is so. 

It is clear, therefore, that there 
arrangement whereby Kissen 
Bagree was to assist Ratilal to get off 
vis-a-vis his creditors and as cheaply 
as possible (at .a rate of about two 
annas in the rupee) and Kissen Gopal 
Bagree was to obtain control of the whole 
of the debtor's property. In point of 
fact, under the arrangement, and taking 
it at its face value, he got Rs. 3,000 as 
against his original claim of Rs. 5,000. 
Now, all this is not so terrible, and I am 
not prepared, having seen Mr. Bagree, to 
consider him a villain. Iam not sure that 
his motive was not as much benevolent as 
to benefit himself. I am further prepared 
to believe that he thought himself justified. 
He was probably advised to this effect; 
but thatis hardly the point. The point is 
did he do what the law will not permit ? 
He did in fact pay himself at the expenses 
of and secured himself at the expense 
of other creditors and obtain control of pro- 
perty which upon one view ofthe case was 
property held in trust for creditors. It is 
not really aquestion of amount, whether 
it be Rs. 3,000, or Rs. 20,000, but a question 
of principle. 

There is one last question of fact to 
which I must refer, becauseit is made the 
ground ofa substantive defence: the con- 
duct of Musaji Ismail, the plaintiff's branch 
Manager in Calcutta. Itis said that he 
suggested the mortgage (Mr. Bagree’s evi- 
dence Q. 126). It is said that he also made 
attempts to purchase this mortgage pro- 
perty from the Receiver ‘Q. 128,146 and 
145), and it was sought to be proved that 
he made this offer on bebalf of the plaint- 
iff firm. This latter suggestion had not 
been supported. Mr. Hassan Ali has given 
evidence that he knew nothing about the 
mortgage, or the fact that Musaji Ismail 
got himself appointed Receiver in the 
mortgage suit. Musaji Ismail was dis- 
missed in February 1934 and in July 1934 
this suit was filed. I shall give my view 
cn the question of fact involved, in dealing 
with the point of law. 

B. Pleadings and Issues.—I will now deal 
with the pleadings. The plaint contains a 
direct attack upon the mortgage, but 
incidentally a claim to have the trust 
or alleged trust of the deed administered. 
I agree that the prayers are not complete 
and I would, had ib been sought, have 
been prepared for that purpose to allow 
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an amendment. However, the suit has 
throughout been treated by me as a suit to 
enforce or administer the trust of the deed 
and to declare in some manner or other 
the mortgage property to be trust pro- 
perty. The case was opened and had been 
contested on those lines The written 
statement of Kissen Gopal Bagree contains 
the following main pleas: (1) non-joinder 
by reason of the Receiver in the mortgage 
suit not being made a party. This point 
I can exclude from the discussion by 
deciding now in the plaintiffs’ favour. 


There is amass of authority on it, which- 


Counsel for the defendant found it difficult 
to get me to consider in detail. (2) 3-4 
and 3-B: This sets out certain allegations 
of fact with regard to the deed hut no 
legal contention; 3-0 also sets out an allega- 
‘tion of fact except possibly the sentence 
‘the said deed was in fact abandoned.’ 
As I read this pleading and still read it, 
I take it that ‘abandoned’ means abandon- 
ed at birth. In other words Mr. Roy's 
‘waste paper’ point, i. e., not that this trust 
was determined by ‘discharge’ or exting- 
uishment’ either by impossibility or re- 
vocation. There is in point of fact no 
pleading of ‘discharge’ or ‘extinguishment.’ 
I use the two words to cover the case 
both of contract and trust, (3) para. 12: 
There was no trust atthe time of the said 
mortgage and the properties mortgaged 
were not subject to any trust. This meets 
the case of constructive trust. (4) Para. 14:— 
No trust was in fact created by deed or 
otherwise. That meets the case either of 
express trust or constructive trust. (5) 
Para. 15, Acquiescence and estoppel. 

On these facts certain issues were raised 
by Mr. Roy which I allowed to be placed 
on the record subject to myself deciding 
what I consider to be the essential points 
and dealing with the case on them. The 
issues raised by Mr. Roy contain several 
issues of fact but substantially cover the 
ground. On issue (8-a), ‘Was the said deed 
abandoned by the parties ? I pointed out 
at the time that there is no legal conception 
that I know of the ‘abandonment’ of a 
trust. This issue follows the wording of 
the first sentence of para. 3-C of the 
written statement to which I have referred. 
The essential quesiions are tomy mind 
four and I shall deal with the case accord- 
ingly: (1) The effect of the document itself, 
ze. is there an express trust? (2) The 
effect of subsequent events either as per- 
fecting or as impairing the effect ofthe 
‘document itself; (3) question of constructive 
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trust; (4) the effect in either case (t. e. 
express or constructive trust) of the conduct 
of the plaintiff upon his right to obtain 
relief; that depending (a) upon the matter 
of the Rs. 4,000 and (6) upon something in 
the nature of estoppel. 

Four essential questions: (1) I now 
discuss the four questions, the first being 
the effect of the document itself. A pre- 
liminary question is: how far evidence of 
surrounding circums'ances, that is to say, 
prior, contemporaneous and subsequent 
events, is to be taken into consideration in 
construing ihisdocument. Mr. Roy’s con- 
tention is that the fact that ‘nothing was 
done’ shows that nothing was intended to 
be done and shows, therefore, that the 
document isa nullity. In this case at any 
rate, I accept no such contention, whether 
relevant or not (and I think not). In this 
case the fact that nothing was done in my 
opinion throws no light on what was 
intended to be done by the document itself. 
The contentions on behalf of the defendant 
with regard to this document, are as follows: 
First and foremost that the deed is a 
nullity. I have already referred to that 
aspect of the case. That is Mr. Roy’s 
‘waste Paper, his ‘feeler’ and Mr. A. K. 
Dutt's ‘tentative -proposal.’ The grounds 
of this theory were stated by Mr. Dutt as 
follows: First that all the creditors did not 
sign, (2) that the deed itself is conditional, 
that is to say, the property was not conveyed 
and, (3) that it was so ‘intended,’ upon 
which I have already expressed my view. 
Alternatively Mr. Roy argues that the deed 
is nota Valid trust and that for two reasons, 
firstly non-registration under s.5, Trusts 
Act, and secondly the absence of words of 
transfer in the deed itself: s 6. 

Lastly, Mr. Roy argues, if a contract 
i. e, if not trust, but something more than 
waste paper, circumstances have brought 
about that such a contract cannot be en- 
forced, e. g, limitation, no specific per- 
formance, discharge and so forth. 

(I) Express Trust: Having expressed my 
opinion that the deed isa nullity, I now 
take up the fundamental question of law 
in this case. The question is, doesit con- 
stitute a trust under the Indian Law? Mr. 
Roy has cited a case which I agree is not 
logically distinguishable, the case in 
Alagappa Chettiar v. Laxmanan Chettiar, 
öl Ind. Cas. 203 (1). Having regard to the 
way in which this case was argued by Mr. 
Roy, I felt bound to consider this point 
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T 267. 
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independently. Iagree with Mr. Roy that 
I have to decide this point according to the 
Indian Law and according to the Irdian 
Law alone. But in this case, in order to 
find out what that law is, [have to consider 
English Law, at any rate to discover how 
far the Indian Trusts Actis a departure 
from English Law. 

(a) ENGLISH Law:— English Law 
recognizes various contrasted species of 
trusts. (7) First, of all ‘express and con- 
structive trusts’ (I follow Underhill by 
including under ‘express trust’ precatory 
trusts classed by Lewin as ‘implied trusts’). 
(it) Secondly, under English Law trusts are 
divided into trusts in favour of volunteers 
and trusts in favour of non-volunteers 
(iii) Thirdly, they are divided into 
‘executed’ and ‘executory’ trusts: see 
Halsbury Art. 85, Underhill 5.6 and 6, 
Halsbury, Art. 37. It seems to me there is 
a distinction (normally negligible) between 
‘executed trust’ on the one hand, and the 
‘completely constituted trust’ of Halsbury, 
and the ‘perfectly created trust’ of Lewin 
and Gcdfroi on the other. It seems to me 
that under English Law a trust may be 
‘executed’ in the technical sense, that is to 
say, all its provisions may be clear, but 
may not be a ‘perfectly created trust.’ 
(iv) I, therefore, treat as a fourth division— 
‘perfectly created and imperfectly created 
trusts.” As to what constitutes a ‘perfcctly 
created trust, see Godfroi, End 5, p. 33. 

In my opinion this deed under English 
Law would be classed as follows; — (t) First 
of all express trust, (it) in favour of non 
volunteers, thirdly (iit) possibly executed, 
(iv) but certainly imperfectly created. 
Consider the consequences. The fact that 
it is not ‘perfectly created’ would in Eng- 
lish Law make no difference because being 
for the benefit of non-volunteers equity 
would regard it as ‘perfectly created.’ Not 
only this, but in English Law it might 
be regarded (even if for the benetit of 
volunteers, which it is not) asa ‘trust ofa 
covenant.’ I refer here to the cases fol- 
lowing In re Empress Engineering Co. (2), 
dealt with by Underhill at p. 39 to 49: see 
Godfroi 59, 61. 

Lastly in English Law, apart altogether 
from the question of express trust with 
which I have been dealing, the circum- 
‘stances (of which the document itself is one) 
might well give rise to a ‘consiructive trust’. 
That, however, is a distinct point. I am 
now dealing with the question of trust aris- 
ing from. the document itself, 
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(b) INDIAN Law. I now come to Indian 
Law. It has b.en argued before me on 
behalf of the plaintiff that the law under 
the Trusts Act is not substantially differ- 
ent. Jagree with Counsel for the plaintiff 
that it takes a brave man to codify equity. 
But the contention on behalf of the defen- 
dantis that it is not equity that has been 
cudified but that the principles of certain 
decisions have been collected and put into 
the form of a statute and that upon the 
selections this statute alone must, the nguts 
of parties claiming in India on matters re- 
lating to trusts, be based. 

First: consider the Trusts Act as awaole. 
All ‘constructive trusts’ are relegated to 
Chap. IK, and indeed excluded from the 
category of trusis. Tae illustrations ofs. 6 
show that Lewin’s ‘implied trust’,7. e., ‘preca- 
tory trusts, are included in ‘express trust.’ 
A point to note incidentally is thats. 78 
which deals with ‘revocation’ refers only to 
one class of trust in favour of volun- 
teers—that for creditors, an indication to 
my mind that the rest of Chaps. I to VIII, 
deal only with perfectly created trusts.’ 

Secondly : I find nothing in the indivi- 
dual sections, either s. 3, defining ‘trust 
or the latter sections defining the rights and 
liabilities of trustees which justities the 
conclusion that the Act does noi confine 
express irusts to express trusts validly 
created under ss. 0 and ú. 

Thirdly: Does the exception to s. 5 help 
us? I think not. The exception in my 
opinion applies only tos. 5. Irefer to the 
clause beginning. “These rules do not 
apply.” The section applies only tos. 5 
that is to say, registration and writing. 
The exception is intended to operate in the 
Same manner as the exception created by 
the Court of Equity to prevent the Statute of 
frauds being used as an instrument of fraud. 
(For the meaning of this, see Lewin, p. 47 
and Manuel Louis Kunha v. Jnana Coelho 
(3). It refers, I think, to fraud in the procur- 
ing of the transaction, in or about the trans- 
action itself. I have not, however, consider- 
ed this point with any great care, because 
first of all, the document is in writing; 
seccndly, I propose to hold that registration 
ig not necessary, and thirdly, because I 
hold on the construction of the Act that 
this exception does not apply to s. 6 so as 
to let in equities in respect of “imperfectly 
created trusts.’ (On the point of registra- 
tion, in order to exclude that frum the 
discussion, I propose to regard this asa 
deed of composition and to follow the deci- 
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Sions which, whether logical or not, assume 
that the provisions of the Trusts Act are 
controlled by the exception in the Registra- 
tion Act.) 

Fourthly: It was the avowed policy of 
the Indian Trusts Act, and indeed all those 
Acts which came into being at the instance 
of Whitley Stokes, and the Indian Law 
Commission to do away with equitable 
interests and estates not fully created. 
The distinction between ‘“executory and 
executed trusts” has been ignored: see the 
definition of trust, s. 3, and similar provi- 
sion in the Transfer of Property Act. The 
whole of the Indian Trusis Act deliberately 
excludes the idea of equitable estate and 
provides for “obligation,” obligations which 
constitute trusts under Chaps. I to VIII, and 
obligations “in the nature of trusts” in 
Chap. [X. In this connection the cases cited 
to me by Mr. Roy in G. H. C. Ariff v. 
J adunath Majumdar (4), have a bearing. 

Fifthly: As regards authorities. Agnew 
and other text books assume that the 
Courts in India will as in Engiand regard 

imperfectly created trusts” in favour of 
non-volunteers as perfected: see Agnew, 
pp. 49-04. But is this justified? I tnd 
In none of the cases which have been cited 
by one side or ‘the other any authority for 
the contention on behalf of the plaintiff 
that in order to create an express trust there 
need not be atransfer. In Madras there 
is one already referred to Alagappa chettiar 
v. Laxman Chettiar 51 Ind. Uas. 253 (1). 
In Bombay there is Gordhandas v. Bai Ram 
Coover (5) at pages 470,472* There is one 
which was not cited but which has some 
bearing on the present case, Dhondo v. 
Keshav (6),at page 1827. In Calcutta there 
is Amerendra Krishna Dutt v. Monimunjari 
Debi (7), at paga 9934, Iu none of them do 
I find suggested that in Indian Courts an 
“imperfectly created trust” will be consider- 
ed upon equitable principle asin England. 
(What is the position in the case of the 
large body of trusts to which the Indian 
Trusts Act is not applicable, I have not for- 
tunately to consider.) 

Sixthly: Before leaving this subject I 
would like to call attention to certain other 

(4) 5814A 91; 131 Ind. Cas. 762; AI R 1931 P OC 
79; 580 1235; 60M LJ 536; 23 L W 506; 530 L 
a are RS Ae wy 00, 15 RD 354, 30 W N 739; 
P R bis (P 0) , Ind Rul, (1931) P C 144; 33 Bom. 

2 449; 

(6) 7 Bom. 1, RIN aie 

(1) 48 O 936; 66 Ind. Cas, 586; A I R 1921 Cal 148. 
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Indian statutes: the Specific Relief Act, the 
Transfer of Property Act and the Trusts 
Act. The definition of trust in the Specific 
Relief Act (1877) dees not coincide with 
that in the Indian Trusts Act. The Specific 
Relief Act, s.3, Illustration (g), provides 
for cases which would come under s. 91, 
Trusts Act. But here the purchaser is called 
a “trustee:” see alsos. 27 (b), Illustration 
9, In the Limitation Act also s. 10, and 
elsewhere, the word trust and trustees are 
used and in my opinion they bear a 
significance larger than that of an express 
trust recognized as valid under the Indian 
Trusts Act, Section 40, Transfer of Property 
Act, reads as follows: Where athird person 
is entitled to the benefit of an obligation 
arising out of a contract but not amounting 
to an interest. This is comparable with 
s. 90, Trusts Act, and might cover the case 
of a trust. The language is comparable 
with that ins. 3, Trusts Act. Tae principle 
of In re Empress Engineering Company 
(2), as I understood this matter, is this that 
a covenant between A and B expressly as 
trustee that A will transfer property to B 
on trust for C in effect constitutes B the 
trustee of an executed trust of a legal chose 
in action. There is no doubt an imperfect 
trust of the actual property to be conveyed, 
but the benefit of a covenant is itself 
property and this has been vested in B in 
trast for C. The Indian Courts, Deb 
Narayan Dutt v. Ram Sudhan Mandal 
(8), Jivan Krishna Mullick v. Nirupama 
Gupta (9), Iswaram Pillai v. Taragan (10), 
have recognized this principle as part of 
the Indian Law. With regard to the Indian 
Trusts Act, the benefit of contract being 
property, is not expressly excluded bys. 8. 
To my mind ss.6 and 8do not exclude a 
trust of chose in action and incase of trade 
debtors this would be a normal class of 
property to be conveyed; such property can 
of course only be vested in the trustee by an 
assignment. Onthe otherhand s.6 does 
seem to me inferentially to exclude the 
substitution of a ‘trust of a covenant” for 
an imperfectly created trust of the property, 
e. g, in this case the trust property 
indicated” is the actual movable and im- 
movable property. That has not Been 
transferred. 

Seventhly: Lastly, @ point occurred to 
me, which had not occurred ard did not 

(8) 170 W N1143; 20 Ind. Cas. 630;AIR 1914 


Cal. 129; 41 O 137; 18 CL J 603. 
(9) 20 CW N 812; 96 Ind. Cas, 816; A I R 1926 Cal 


1009; 53 C 922. 
(10) 3° M 753; 28 Ind, Cas. 951; A J R 1914 Mad, 70% 
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appeal to Counsel and which, therefore, was 
not discussed before me. Js not the Indian 
law generally wide enough to peimit in 
principle of a “trust of acovenant 2?” The 
Specific Relief Act and the Transfer of 
Property Act to my mind rcint io an answer 
in the affirmative. Ifthis is so, dces the 
Indian Trusts Act exclude or prchibit such 
a trusi? The principle of In re Empress 
Engineering Co. (2)is this: On Questicn 
No. 1, therefore, —ihe effect of the document 
itsel{—I hold that no exprese trust was 
validly created. 

I. Question No. 2, the effect of subse- 
quent action upon the document, I will deal 
with quite shortly. So far as perfecting 
the document is concerned, on the view I 
have taken, the evidence is immaterial 
because you cannot perfect an imperfectly 
„Created trust by circumstances except, of 
course, in the case of movable property by 
. delivery which operates as a transfer. 
With regardto impairing the effect of the 
dccument, having regard to the answer to 
Question No. 1 dces not arise, I shall, however, 
express a view. In the first place it must be 
remembered ihat no revccativn, extinction 
or discharge is pleaded. I held on the 
evidence, however, that no reyccation or 
extinction is established. I am unable to 
find on the evidence, specially the evidence 
as to the last meeting, that there was any- 
thing upcn which could be founded a legal 
case of discharge. One little point which 
was raised, but not fully argued, I will 
‘dispose of, viz., ihat the terms of the trust 
or deed of arrangement not having been 
carried out, the matter is at large. The law 
does not appear to establish any such pro- 
‘position. lt seems to me that while the 
individual creditor is released from his 
undertaking to take less than his due, the 
trust itselfin favour of creditors is neither 
‘determined nor destroyed. 

III. I now come to Question No. 3, whether 
there is in this case a ccnstructive trust or, 
under our law, an “‘obligaticn in the nature 
‘of trust.’ I hold that there is, The 
‘question now discussed is whether under 
all the circumstances of this case, the facts 
bring us within any of the sections of 
Ohap. 9,in particular ss. 88, 91, 93, 94. In 
dealing with these obligations s. 88 shows 
clearly that persons other than trustees 
upan express trusis are included. Sec- 
ticn 91 will have to be considered. I have 
already referred io analogous sections in 
the Specific Relief Act and in the Transfer 
of Property Act. Section 40, Transfer of 
Property Act, andss. 3 and 27, Specific 
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Retief Act, put a third person acquiring 
property, in respect of which there has 
been a binding contract, in ‘the position of 
a trustee. In this case the applicability of 
s. 9l aris:s thus: Is Bagree a person who 
hes acquired properly wilh notice that 
enother person (himself and the other 
trustees) had entered into an existing con- 
tract affecting the property of which 
specific performance could be enforced? In 
this case the person who acquires the pro- 
perty is himself one of those who entered 
into the contract. I consider that in this 
case (for reasons already indicated) not 
only could the other person (the trustees) 
enforce the contract, agains: the debtor, but 
that the contract might be enforced by the 
ereditors themselves. In this case B (trustee) 
has agreed with C (a creditor) to obtain 
from A (debtor) and Lo'd property for A’s 
benefit. B enters into a contract with A 
to get the property, that is, the deed. In 
my opinion the Court would compel de- 
livery of the property as between A and 
Bin favour of C. The Court would further 
compel B to obtain delivery. B then buys 
ihe property himself, a person wlom the 
Court would compel to obtain ihe property, 
and to hold itin trust for C. B has in fact 
taken the property in order to obtain an 
advantage over C, who ought to have been 
his cestui que trust under an express trust. 
Can it be said that the contract is not “an 
existing contract” or ihatitis not “lable 
to be enforced” ? A possible question not 
discussed before me is, existing when, and 
enforceabie when? At the time of the 
purchase, cr at the time cf the suit to 
enforce the obligation. The question then 
arises as tolimitation. Ihave already re- 
ferred to the fact that the Limitation Act 
imports yet other denotations of “trustee.” 
I would myself be prepared to hold that 
somebody named as trustee of an express 
trust, which fails because it is not perfectly 
created, but is otherwise “executed,” but 
who is nevertheless held to a position of 
“trustee” of a constructive trust, would 
attract s. 10, Limitation Act, and [do so 
hold. I think, apart from s. 10, limita- 
tion should not run until C was awale of 
the circumstances. I cannot think that B 
can be heard now io say that a suit to 
enforce the contract is barred or that limita- 
tion will run against C until and unless 
C is aware that the trusice or the debtor 
has refused to perform the contract. In 
my view, therefore, there is an existing con- 
tract which could be specifically enforced 
within the provision referred-toins. 91. 
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Section 93 also applies to this case. There 
Temains s. 94, which appears to bea resi- 
duary section intended to provide for any 
case which an English Court of Equity 
would regard as constituting a construc- 
tive trust not provided for in the other 
Sections. It is unfortunately worded, e.g., 
because having at the outset negatived 
any idea of beneficial ownership or bene- 
ficial interest or anything other than “the 


Tight to an obligation,” this section talks ` 


of a person having possession of the pro- 
perty, but not having the whole “‘benef- 
cial interest,” thus importing the idea of 
estates. According to s. 3 there cannot 
be a “beneficial interest’, without a “trust” 
and a “trustee.” ‘‘Benelficial interest” in 
s. 94, therefore, means something different, 
1. €., as I read it, beneficial estate, or some- 
thing akin to beneficial estate according to 
the ideas of English Law. B in this case 
can, I think, be regarded as such a person. 
He has possession of property, that is, the 


property itself. By reason of his under- 


taking to hold this property for the cre- 
ditors, and by reason of his purchase with 
notice of the obligations affecting the pro- 
perty, he has, in my opinion, not got the 
whole beneficial interest in this property. 
Therefore, whether it be regardedin the 
light of the trust of a covenant or a construc- 
tive trust pure and simple, it seems to me that 
i oe is covered by the principle of 
s. 94. 

IV. Q. 4.—Is the plaintiff debarred from 
relief ? So far as this depends upon Jimi- 
tation, I have incidentally dealt with it. 
There remains the question cfthe Rs. 4,000 
the question of laches and delay, apart 
from Jimitation, and the question of estoppel 
or confirmation. With regard to the 
Rs. 4,000 the point taken is that the plaint- 
iff having acted contrary to the terms 
of the alleged trust he cannot rely upon 
it vide God., p. 74: Lewin p. 73. See 
also Cullingworth v, Lloyed, (ll), 
McKewan v. Sanderson (+2) at p. 234%. It 
is quite true that a creditor, if he wishes 
to obtain an advantage over the other 
creditors, where there is a deed of arrange- 
ment, must make full disclosure. If he 
does not, either he cannot rely upon the 
deed or he must give up the benefit he 
has received. On the evidence that was 
given, and to which Ihave already referred 

(11) (1840) 2 Beav. 385; 9 L J Ch, 218; 4 Jur. 284; 
48 E R 1230. 

(12) (1873) 15 Eq. 229; 42 L J Ch. 296; 28 L T 159. 


* Page of (1873) 15 Eq.—[Ed.] 
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I am prepared to find, if I have not already 
done so, that disclosure in this case was 
made by the plaintif. With regard to 
laches and delay, no very particular argu- 
ment has been placed before me, and any 
such argument must he based upon 
knowledge crnotice to the plaintiff. Mr: 
Roy’s point was (1) estoppel or confirmation 
by the plaintiff by reason of certain acts 
or omissions of Moosaji Ismail, Branch 
Manager. This matter was,as 1 say, not 
very fully dealt with by Counsel Mr. Roy 
treating it as obvious on the one side, 
Mr. Banerjeetreating it as equally obvious 
on the other. The matter to my mind can 
be divided into two categories: (1) acts 
by or on behalf cf the plaintiff, and (2) 
mere knowledge plus inaction. The acis 
relied upon were the suggestion by 
Moosaji Ismail of the mortgage and his 
participation in the mortgage suit as 
Receiver, both these things being establish- 
ed. Iam not prepared to hold that either 
ofthese acts was done on behalf of the 
plaintiff or in Moosaji Ismail’s capacity as 
manager. The reason will appear from 
my view on the second point, that of notice. 
My view, is that the knowledge of Moosaji 
Ismail was not knowledge, which under 
ordinary principle, can be attributed to 
his employer. It seems tome that Moosaji 
Ismail on such evidence asis before me 
was acting otherwise than in the affairs 
of his employer and in prejudice to 
and fraud of his master’s rights. In 
such circumstances I hold that the 
plaintiff is not debarred by either 
having confirmed the mortgage or taken 
no action to attack the mortgage prior to 
the sulit. 
I have heard Counsel on matters of cost 
and heard Mr. Mukerji in an application 
that some allowance or maintenance should 
be made to his client pending administra- 
tion. With regard to Monibai, I am unable 
to make any order. With regard to costs, 
I have considered various alternatives, but 
none of them appear to me wholly 
satisfactory. | am not forgetting that 
all the defendants do net stand in the 
same position. Some never executed the 
deed, some resigned at an early stage 
But on the whole I think that the bes. 
order to make is simply that first defendant 
pay the plaintiff's costs of this suit and nb 
other order. Costs subsequent to this 
decree will be reserved. It was obvious 
that the decree in this case would be a 
matter of some complexity and I, therefore 
asked Counsel to be ready with a form. 
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Much “however, could not be expected 
from the defendant, and Counsel for the 
piaintiff was apparently too overcome by 
his success to be of any assistance. With- 
out the assistance of Counsel I do not 
intend to exert myself in considering 
various difficulties and how they should be 
met. Unless therefore, the matter is 
dealt with by the Court on appeal the 
parties will have to avail themselves of 
the liberty to apply which will, be includ- 
ed inthis decree. I will therefore, only 
deslare ihatthe defendant Kissen Gopal 
- Bagree holds the property, the subject- 
matter of the deed of mortgage and hy- 
pothecation mentioned in the plaiut, upon 
the trusts mentioned in the deed dated 
August 21, 1929, free of encumbrances 
created in his favour and of any decrees 
or orders obtained by him upon the 
basis of such encumbrances, and there 
will be a decree for the administration of 
the trusts in question. 


Ne . Suit decreed. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 1353 of 1931 
_ February 17, 1936 
VENKATARAMANA Rao, J. 
_ ANNAYYA JANAKIRAMA 
BHAGAVATHAR AND ANOTHER— 
APPELLANTS 
versus 
ANNAYYA NARASIMHA 
BHAGAVATHAR AND OTHERS— 


RESPONDENTS 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment of right to account and acknowledgment of debt 
—Distinction —Agreement on dissolution of partner- 
ship to settle accounts by decision of arbitrators— 
Whether sufficient acknowledgment within s. 19. 

A distinction exists between an acknowledgment 
of a right to an account and an acknowledgment of a 
debt. Foran acknowledgment ofa right to an ac- 
countthere need not be an acknowledgment thata 
debt or even a specified amount thereof is actually 
due. Thereneed not be an express statement that 
the balance would be paid; the words “settle the 
account” indicate that the parties agree to pay what- 
ever is found to be due on the accounts being looked 
into. Prance v. Sympson Kay (1), relied on. 

Where on a dissolution of partnership the parties 
entered into an agreement that there was aright to 
pending account between them, each having a claim 
to recover the balance found due on taking accounts 
and each agreed to pay the balance found due and to 
settle the accounts according to the decision of arbi- 
trators ; 

Held, ihat the agreement constituted an acknow- 
ledgment of right to account within s. 19, Limitation 
Act and being an agreement between the parties for 
consideration could be enforced at law, A suit for 
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account brought within two yearsof the agreement 
would theiefure be in time. Narayanswamy Mudah 


v. Gangadhara Mudali (2) and Bulapragada Rama- 
cay v. Thammana Copayya’ (3), distinguish- 


ed, 

S. C. A against the decree of the Sub- 
Judge Vellore, in A. S. No. 68 of 1930. 

Mr. M. Patanjali Sastri, for the Appellant. 

Mr. R. Somasundaram Iyer, for the Res- 
pondents. 

Judgment.— Turis second appeal raises 
a question of limitation. The suit is cne 
for -an account of moneys due in respect 
of the business which was carried on in 
partnership between plaintiff No. 1 and 
defendant No. 1. The case of the plaintiffs 
is that plaintiff No. 1, defendant No. 1 and 
one Hanumantha Bhagavathar carried on 
business in partnership till 1919, that 
Hanumantha Bhagavathar left the busi- 
ness and thereafter the business was con- 
tinued by plaintiff No. 1 and defendant 
No. 1, that ihe business terminated about 
three years before the suit was filed on 
December 1, 1927, and that even if. the 
partnership was dissolved more than three 
years before suit, there was an acknowledg- 
ment of liability under Ex. A which was 
an agreement to have certain matters set- 
tled by panchayatdars executed by plaint- 
iff No. land defendant No. 1. The plaint 
is not very happily worded. It recites the 
partnership and also the agreement under 
Ex. A, and the prayer in the plaint is that 
the Court should direct the defendants to 
pay plaintiff No. 1 ithe amount due to him, 
as mentioned in para. 11 after looking 
into the accounts of the suit partner- 
ship. I understand that paragraph to mean 
that the plaintiff desired an account of 
the partnership business in accordance 
with the arrangement that they entered 
into and was embodiedin Ex. A. The Dis- 
trict Munsif gave a decree in favour of 
the plaintiffs and the learned Subordinate 
Judge dismissed the suit cn the ground 
that it was barred by limitation and that 
Ex. A did not operate as an acknowledg- 
ment. Exhibit A is as follows: 


“Re: the account of partne:ship business carried 
on by us: Annayya Janakirama bhagavathar and 
Naiayanaswam1 Bhagavathar of us admitted be- 
fore you to the effect that interest should be charg- 
ed for the capital invested by them and for their 
drawings and that they should have no right to 
the profits or loss of the said business Acccrd- 
ingly we have appointed you three as panchayat- 
dars to look into the acecunts of the said Janaki- 
rama Bhagavathar and Narayanaswami Bhagavathar 
from the said business acccunts and to settle 
accounts by charging interest on them and for 
their drawings at ke. 1 per cent. per mensem. 
So, if you look into those accounts, charge interest 
as aforesaid and settle the accounts, we three 
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agree to abide by your decision; and so we have 
given full powers to you three in connection 
therewith. Agrezing to this effect we have executed 
this agreement. 


The view of the lower Court is that 
Kx. A operates oaly as a conditional acknow- 
ledgment and that therefore it cannot 
save bar of the limitation. This view 
13 untenable The learned Judge has 
not appreciated the distinction between 
an acknowledgment of a right to an 
account and an acknowledgment of a 
debt. For an acknowledgment of a right 
to an account there need not be an ack>w- 
ledgment that a debt oreven a specified 
amount thereof is actually due. As Iun- 
derstand Ex. A, what the parties in effect 
state is this: 

“There is a right toa pending account between 
us and each has got a claim to recover the balance 
which may be found due upon the taking of the 


acounts and each agrees to pay the other the bal- 
ance so found due.” 


This will amount to an unconditional ad- 
mission of liability. As observed by 
Wood, V. O, in Prance v. Sympson Kay (1) 
at p. G81": 

“It is not necessary for the purpose of a suit for 
an account to have an acknowledgment that a debt 
is actually due; but it is enough that there is an 
acknowledgment that an account is pending, and 
that the defendant promises to pay the balance if 
any due from him upon such account; because it 
may be that the precise result of the account and 
on which side the balance will be, cannot be known 
beforehand.” 

There need not bean express statement 
that the balance would be paid; the words 
“settle the accounts’ indicate that tne 
parties agree to pay whatever is found to 
be due on the accounts being looked into. 
In this case it will be seen that in Ex. A 
the pariies state that in taking the part- 
nership account they give up the right to 
take a protit and loss account but agree 
that only the capital and the drawings 
and interest thereon should be taken into 
consideration and the capital should be set 
off against the drawings and the balance 
arrived at. Having come to this agree- 
ment they approach the mediators and re- 
quest them to carry it out by looking into 
the accounts and determining what the 
figure will be as per the agreement arrived 
at between them. In my opinion therefore 
this will be a sufficient acknowledgment 
within the meaning of s. 19, Limitation 
Act. The cases relied on by Mr. Soma- 
sundaram are distinguishable. The case 
in Narayanaswamy Mudali v. Gangadhara 


(1) (1855) 1 Kay 677; 18Jur, 929;101 R R811. 
*Page of (1855) 1 Kay.—[#d_| 
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Mudali (2) is a decision by a Division 
Bench of this Court wherein parties sub- 
mitted their differences to arbitrators and 
agreed to pay whatever was found dua by 
them, and the arbitration failed. It was 
held that the agreement to refer to arbilra- 
tion would not prevent the plaintiffs claim 
from being barred by limitation. The case is, 
I think, explainable on the principle that a 
mere reference to arb tration with an agree- 
ment to pay whatever the arbitrators decide 
would only be a conditional ackno viedgment. 
The casein Bulapragida Ramamurthy v. 
Taammana Gopayya (3) als» proceeds upon 
the same basis. But the document in the 
present suit is not a mere reference to 
arbitration; the arbitrators are not asked to 
decide upon the conflicting rights of the 
parties and it is not a mere agreement to 
pay whatever the arbitrators decide. What 
each party is to pay has already been 
decided upon between the parties. 

There is another basis on which I think 
the suit may be sustained. According to 
the plaint and as also found by the learned 
District Munsif, the parmership which sube 
sisted between plaintiff No. 1 and defend- 
ant No. 1 was dissolved in or about 1924. 
Within a year thereafter the parties met 
and agreed to have an account of partner- 
ship taken in a particular manner, namely 
the manner embodied in Lix. A. it will be 
an agreement between the parties for con- 
sideration which can itself be enforced and 
the suit claim is referable to that agree- 
ment as evidenced by the prayer in 
para. 19 of the plaint. If the suit claim 
is viewed from this standpoint, there can 
be no question of the bar of Imitation 
because it was admittedly brougat within 
two years from the date of the said agree: 
ment. In fact the barred District Munsif 
has given a decree to the plaintifs only on 
that basis. I therefore reverse the decree 
of the Subordinute Judge and restore the 
decree of the District Munsif with costs in 
all the Courts. Leave to appeal is refused. 


AN. Appeal allowed. 
(2)37 M L J 353; 48 Ind. Cas, 89; A I R 1919 Mad. 
38 i 


(3) 40 M 701; 35 Ind. Cas, 575; A IR 1917 Mad. 892; 
31 M3 231;4 LW 48; 20M LT 129. 
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CALCUTTA HIGH COURT 
J. Reference No. 74 of 1935 
February 20, 1936 
CUNLIFFE AND HENDERSON, JJ. 
EMPEROR—PRrosecuror 
VETSus 

SHERALI BADYAKAR AND oTHERS— 
é ÅCOUSED 

Criminal Procedure Code (Act V of 1898), s. 307 
-——Reference—Questions of fact—Decision of jury 
should te accepted unless they are proved to have 
been perverse-~Majority verdict, if to be reversed 
‘unless it is proved verdict of acquitial was perverse 
rather than that of conviction. 

If persons are put on their trial before juries, on 
questions of fact the decisions of the jury should 
always be accepted, unless it is possible to demonst- 
rate thatthe acquittals have been arrived at per- 
‘versely. The Court will view unsympathe- 
tically the reference under s. 3807, Oriminal 
Procedure Code, unless it is shown unmistakably 
that the jury failed todo their duty in consider- 
ing the evidence brought before them properly. 

Tf a jury convicted one accused and then acquit- 
ted another, against whom the evidence was exactly 
the same, it might be said that the verdict must be 
perverse. Rut such considerations do not apply 
where the verdict was not unanimous and three of 
the jurors were not prepared to accept the evidence 
-against any cf the accused. Nor would it be 
enough to say that such a majority verdict ought 
to be ieveised, unless it could be established that 
‘the verdict of acquittal wag perverse rather than the 
verdict c£ conviction. 


Mr. Lalit Mohun Sanyal, fcr the Crown. 
Messrs. A. K. Dhar and Ajit Kumar 
‘putt, for the Accused. 


Cunliffe, J.—This is a reference which 
has been made to us by the Sessions Judge 
of Tipperah against the acquittal of certain 
accused persons who were put on their trial 
before him and a jury forthe crime of 
dacoity with murder. The jury, it may be 
noted, found two of the co-accused with 
these persons, who are the subject of this re- 
ference, guilty and they were duly sentenc- 
ed. The reference is made under `s. 307 
‘of the Code of Criminal Prccedure, a useful 
section no doubt, if prudently applied. But 
in this particular case, we do not think 
that the learned Sessions Judge was at all 
justified in objecting to these three acquit- 
tals. If persons are put en their trial be- 
fore juries, it seems tome that on questions 
‘of fact the decisions of the jury should 
always be accepted, unless it is pcssible 
to demonstrate that the acquittals have 
been arrived at perversly. I fail to ap- 
preciate why in this particular case, the 
jury were not perfectly justified in refus- 
ing to accept the identification of the three 
people they acquitted and Imay say in pass- 
ing that Iam unsympathetic to this type of 
reference and I shall go on being so un- 
sympathetic, unless itis shown tome un- 
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mistakably that the jury failed to do their 
duty in considering the evidence brought 
before them properly. The Advocate for 
the Crown in this case, when we had in- 
timated to him rather unkindly perhaps 
that we were not regarding the reference 
very favourably, after putting various 
points before us with great propriety did 
not press them further. In these circum- 
stances, the reference is not accepted. 

The accused, who are not on bail, must 
be set at liberty immediately. 

Henderson, J.—I agree. So far as I 
have been able to gather, it was not dis- 
puted that 9 dacoity took place and the 
only question which the jury had to decide, 
was whether they were satisfied that the 
various accused persons had been properly 
identified. The dacoity took place at night 
and I should have thought that it was 
pre-eminently a matter for ihe jury to de- 
cide whelher in such circumstances, the 
prosecution have been able to establish 
their case. 

Possibly, if a jury convicted one accused 
and then acquitted another, against whom 
the evidence was exactly the same, it might 
he said that the verdict must be perverse. 
But such considerations do not apply to the 
present case. The verdict was not unani- 
mous and three cf the jurors were not pre- 
pared to accept cvidence against any of 
the accused. Nor would it be enough to 
say that such a majority verdict ought to 
be reversed, unless it could be establish- 
ed that the verdict of acquittal was per- 
verse rather than the verdict of convic- 
tion. 

Of the five persons who were placed upon 
their trial, Lal Mia and Akbarali were 
found guilty. They were implicated by 
P. W. No. 4 Rajani who failed to identify 
any of the other accused persons. Rajani 
was asleep in oneof the huts and his evi- 
dence is that two of the dacoits broke into 
his particular hut and he identified those 
two persons as Lal Mia and Akbarali. 
He further said that Akbarali beat him 
with a lathi. Now, ifthe jury were satis- 
fied with this evidence, they were per- 
fecily justified in convicting these two 
accused persons on ihis deposition alone, 
whatever view they might have taken of 
the evidence of the other witnesses. There 
is, therefore, nothing in this case to suggest 
that the majority verdict of acquittal was 
either perverse or unreasonable. 


N.. -Order accordingly. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 89 of 1932 
February 15. 1936 
Cornisa, J. 
SECRETARY or STATE—A pre ant 
VETSUS 
ALEX PINTO AND otangs—Responpents 
Madras Land Encroachment Act (III of 1905), s 2 
—Burden of proof—Landnot falling under excepted 
land under s, 2—Person claiming it, against Govern- 
ment—Burden of proof-—Quaere—Presumption that 


waste land, if cultivated becomes warg land, whether 
can be drawn. 


The effect of s. 2, Land Encroachment Act, is 
to throw upon the person who claims lands other than 
lands falling within the excepted property included 
in s. 2, by a prescriptive title against Government to 
prove it and such proof is necessary even in cases 


wee claimant's possession is attacked by Govern- 
ment, l 


Person claiming land against Government, must 
prove his possession and pcasession cf his predecessors- 


in-title for the requisite statutory period of 60 years, 
Merely showing possession for period less than statu- 
tory period, would not relieve him of his burden, 
Secretary of Statev. Chelikana Rama Rao (2) and 
Secretary of State v. Subbarayudy (3), relied on. 

Quaere.—There is an undoubted presumption that 
waste and forest lands in South Kanara belong to 
Government. But where such land has been at any 
time cultivated it is doubtful, ifin view of the pro- 
visions of s 2, Madras Land Encroachment Act, it 
may generally be presumed to he warg land. Secre- 
tary of State v. Krishnayya (4) and Ambu Naya v. 
Secretary of State (5), referred to, 

S C. A. against the decree of the 
District Ccurt, South Kanara, in A. S. 
No. 150 of 1927, 

The Government Pleader (Mr. K. 8. 
Krishnaswamy Ayyangar) and Mr. N. 
Srinivasa Ayyangar, for the Appellant. 

Mr. B. Sitarama, Rao, for the Respondent. 


_ dudgment.—tThe question in this appeal 
18 Whether a certain strip of land in South 
Kanara running between land undoubtedly 
the property of the plaintiff and a stream 
18 part of the plaintiff's wara, It arises 
in this wise: The Government claiming 
the strip to be poramboke, the site of a 
public foot-path, tcok proceedings under 
the Land Encroachment Act IIL of 1905, 
to evict the plaintiff from this strip. There- 
fore the plaintiff brought his suit for a 
declaration that the strip belonged to him in 
warg right. The plaintiff alleged that he 
and his predecessgor-in-title had been in pos- 


session of the suit land for more than the . 


Statutory period of 60 years. It has been 
found by boih Courts that the plaintiff has 
not been able to prove a title to the dis- 
puted strip. But the lower Appellate Court, 
having found that the plaintiff has been in 
possession between 30 and 40 years, had 
held that the presumption may be drawn 
in his favour of having been in possession 
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for the full statutory period. I think there 
is no doubt that this conclusion cannot 
be justified. It rests upon the decision of 
this Court in Sri Raja Chelikant Rama Rao 
v. Secretary of State (1), which was express- 
ly negatived by the Privy Council in 
Secretary of State v. Chelikant Rama Rao 
(2), where their Lordships said : 

“Nothing is better settled than that the onus of 
establishing title to property by reason of posses- 


sion for a requisite period lies on the person 
asserting such possession.” 


Therefore the onus was on the plaintiff 
who asserted a title by possession for 60 
years to prove it; and he was not relieved 
of that burden of proof by showing a 
possession for something less than the 
prescribed period. But apart from this, 
there is the Land Encroachment Act of 
1805, s. 2 which declares (inter alia) “all 
standing ani flowing water, and all lands, 
wherever situated,” to bethe property of 
Government, save in so far as the same 
are the property of any of the persons 
specified in the section. The Act applies 
to the whole of the Presidency. Its effect 
is to throw upon ithe person who claims 
lands other than lands falling within the 
excepted property included in s.2, by a 
presciiptive title against Government to 
prove it. “That Act” said their Lordships 
of the Judicial Committee in Secretary of 
State V, Subbarayudu (3) : < 


“with its general and sweeping enactments has 
certainly ths-effect that in future, when there is a 
contest as to the right of water, the opponent of 
the Government will be put to prove his title. He 
will not be able, as he otherwise would have been 
when attacked by the Government, to put them 
to proof of his title.” A a 

It will be found that this principle is 
also enunciated by the learned Judges 
(Pakenham Walsh, Varadachariar and 
Pandrang Row, JJ.) who were parties to 
the unreported A. 5. No. 453 of 1929. 
I may quote from Varadachariar, J.’s judg- 


ment where he says: 

“It may also be conceded that what is com- 
monly spoken of’ as ‘promissory title’ founded on 
the mere fact of possessory, cannot prevail against 
Government, because a possessory title can avail, 
only against persons who are not the true owners 
and under the Madras Act ITI of 1905 Government 
must be presumed to be the owner until a title is 
established in another.” 

(1)33 M1; 5 Ind. Cas. 882; 7 M LT 128 20M L 

6 


J 68. 

(2) 39 M 617; 35 Ind. Cas. 902; A I R 1916P O 21; 
43 I A192; 31 M L J 324;20 C W N 1311; (1916) 2 M 
W N 224;14 ALJ 1114; 20M L T 435; 4 L W 486; 
18 Bom. L R 1007; 25 O L J 69 (PC). 

(3) 55 M 268; 136 Ind. Oas. 413; A I R1932 P 0 46; 
FOTA 56; 35L W 238; 62 M L J213; 36 OWN 

59; 34 Bom. L R 509; Ind. Rul. (1932)P O 109; (1932) 
L J 348; (1952) M W N 480; 55 OL J 461 
C). 
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Mr. Sitarama Rao, the learned Advocate 
for the respondent-plaintiff, has sought to 
give an exception from. this general rule 
of prescription in favour of land in South 
Kanara. He has referred to Seeretary of 
State v. Krishnayya (4), and to the Privy 
Council ruling in Ambu Nayar v. Secretary 
of State (5), where it was held that there 
was an undoubted presumption that waste 
and forest lands in South Kanara belonged 
to Gcvernment. He has, moreover, relied on 
a passage in Secretaryof State v. Krishna- 
yya (4), at p. 286* where it is said in contra- 
distinction to this particular presumption 
that land which has been at any time culti- 
vated may generally be presumed to be 
warg land. I doubt whether any such 
presumption can be drawn in view of the 
emphatic provision of s. 2 of Act TU of 
1905. But, however that may be, there is 
no evidence in this case that the suit strip 
was cultivated by the plaintiff. On the 
contrary, it appears from the lower 
Appellate judgment that the suit strip is 
covered with thorny shrubs and plants which 
make it impassable to passengers. For these 
reasons I think that the plaintiff having 
failed to prove a prescriptive title against 
the Government, his suit was rightly dis- 
missed by the trial Court. It follows that the 
appeal must be allowed with costs here 
and in the lower Appellate Court. Leave 
refused, 

AD. Appeal allowed. 

(4) 28 M 257; 1SM L J 147. 

(5) 47 M 572; 80 Ind. Cas, 835: ATR 1924 P 0150; 
51 I A 257; 26 Bom. L R 639; 47 M L J 35; 207, W 
ES M L T128; (1924) M W N 572; 29 OWN 363 
{ ; l - 

#Page of 28 M.—[Ed.] 


_ RANGOON HIGH COURT 
Criminal Revision No. 45-A of 1936 
March 3, 1936 
MAOKNEY, J. 

EM PEROR—PRoszcurion 
VETSUS 

KONG KWI—Convier 

Qpium Act (I of 1878), ss, 4, 9 (a)—~‘Opium 
water, meaning of—Person lawfully possessed of 
opium for his own consumption—Possession by him 
of prepared opium mized with water—Offence, if 
committed. | 

The only meaning which can be attached to the 
words “opium water" in the rules and directions 
made under the Opium Act, is a mixture of water 
with capsules of the poppy or with the juice of such 
capsules ofthe poppy, or a mixture of such with 
neutral materials. Where the opium water has been 
collected from the washing of opium pipes, it is 
clearly not such opium water as comes under’ the 
rulers underthe Opium Act. It ismerely the dross 
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or other residue remaining, after opium is smoked 
and is, therefore, ‘prepared opium’ within the defi- 
nition under the Dangerous Drugs Act, s. 2‘) (49), 
It is prepared opium mixed with water. Under s. 4 
of the Act a person who is lawfully possessed of 
opium for his cwn consumption may possess prepar- 
ed opium prepared therefrom; sothat unless it can 
be shown that this residue was taken from pipes 
in which opium not lawfully possessed by the 
accused was smoked, it must be taken that it was 
dross or residue from his own opium and, thereforé, 
he has committed no offence in respect of the posses- 
sion thereof. 

Or. R. from an order of the Headquarters 
Magistrate, Toungoo, in Oriminal Trial 
No. 88 of 1935. ; 


Mr. Tun Byu, for the Crown. 

Order.—Kong Kwi has been convicted 
under s. 9 (a), Opium Act, of being found 
in possession of 35 tolas of beinsi (opium 
«water), in contravention of Direction No. 3 
of the Opium Directions. Direction No. 3 
of the Opium Directions referred to is to be 
found at p. 42 of the Burma Opium 
Manual and it reads: 

“The term ‘defined opium’ is stated in r. (iv) 
to include beinsi in course of preparation, but not 
to include any other admixture of opium water, 
and by r. 6 a person who is permitted to possess 
defined opium may manufacture beinst from such 
opium. So soon as the preparation of the beinst is 
completed the possession of any opium water or 
other opium refuse remaining from the manufacture 


becomes illegal and all such refuse must be destroyed 
at once.” 


Rule 11 of the rules under the Opium Act 
permits the possession of defined opium 
(i.e. vide r. 1 (iv) crude opium, beinsi or 
pyaungchi—refuse—but not opium mixed 
with water) not exceeding three tolas in 
weight in certain circumstances, provided, 
among other matters, 

“that, except in excluded areas, no person other 
than a registered smoker shall possess beinst 


beincht or pyaungehi or any other preparation of 
either,” 


Presumably, as opium water is not 
mentioned in this rule, it is stated in 
Direction No. 3, referred to, that its posses- 
sion is illegal. Now, throughout the rules 
the word “opium” is stated to have the 
Meaning assigned toit inthe Opium Act 
of 1878. The original definition of “opiam” 
in that Act was as follows: 


‘“‘Opium’ includes also poppy-heads, preparations 
or admixtures of opium and intoxicating drugs 
prepared from the poppy.” 


But now unders. 40 and Sch. II, Dan- 
gerous Drugs Act; 1930, this definition has 
been altered and “opium” now means: 

“(D The capsules of the poppy : 

(II) The spontaneously coagulated juice of such, 
capsules which has not been submitted to any 
manipulations other than those necessary for packing 
and transport ; and 

(II) Any mixture, with or without neutral materials, 


7 ` à 


ofany of the above forms of opium.” 


1987+ . 


That being so, the only meaning which 
can be attached to the words “opium 
waler” in the rules and direstions made 
under the Opium Act is a mixture of 
water with capsules of the poppy or with 
the juice of such capsules of the poppy, or 
a mixture-of such with neutral materials. 
The opium water in the present case is 
. Stated by Kong Kwi to have been collect- 
ed from the washings of opium pipes, and 
this contention is not contradicated oy the 
prosecution evidences. In such a case it is 
Clearly not such opium water as comes 
under the rules under the Opium Act. It 
is merely the dross or other residue 
remaining after opium is smoked and is, 
therefore, ‘prepared opium’ within the defi- 
nition under the Dangerous Drugs Act, 
s. 2,f) (i). lt is prepared opium mixed 
with water. Now, under s. 4 of the Act 
a person who is lawfully possessed of 
opium for his own consumption may possess 
prepared opium prepared therefrom; so 
that unless it can be shown that this residue 
was taken frem pipes in which opium not 
lawfully possessed by Kong Kwi was 
smoked, we must take it that it was dross 
or residuz from his own opium and, there- 
fore, he has commtited no offence in respect 
of the possession thereof. 

In Emperor v. Ah Kim (1), ib was point- 
ed out that the second proviso to r. 11 of 
the rules under the Opium Act, to which I 
have referred above, is now ulira vires as 
not being within the rule-making power 
of the Local Government unders. 9 of the 
Act of 1878 in view of the change in the 
definition of “opium” effected by s. 40 and 
Sch. IL, to the Dangerous Drugs Act. In 
the present case, however, as Kong Kwi 
is a registered smoker we are not concerned 
with this point. For these reasons the 
finding and sentence ofthe Headquarters 
Magistrate of Taungoo in his Criminal 
Regular Trial No. 88 of 1935, in which he 
found Kong Kwi guilty of an offence under 
s. 9 (a), Opium Act, and sentenced him 
to pay a fine of Rs. 10, in default, to suffer 
one week's rigorous imprisoment, are set 
aside. Kong Kwi is acquitted and the 
m if paid by him, shall be refunded to 

im. 

N. Conviction and sentence set aside. 


(1) 11 R 436; 145 Ind. Cas. 825; A I R 1933 
Rang. 258; (1933) Or Cas. 997; 34 Or. L J 1085; 6 R 
Rang. 58. 


ALLAVARAPU SUBBAYYA V. JAKKA PEDDAYYA (MADR.) 


349 


MADRAS HIGH COURT 
Civil Appeal No. 91 of 1934 
September 23, 1936 
CORNISH, J. 
ALLAVARAPU SUBBAYYA—-AppELLAN? 
versus 
JAKKA PEDDAYYA AND ANOTUER 


— RESPONDENTS 

Contract Act (IX of 1872), s. 74—Compromise em- 
bodied in decree — Whether subject to s. 7i—Agree- 
ment to pay ona particular date—Concession of 
reduced sum if paid onsuch date—Debtor agreeing to 
pay full sum on failure—Stipulation, if amounts to 
penalty — Time, if essence of contract. 

A compromise being an agreement is subject to 
s. 74, Contract Act, and to the equitable relief which 
the Gourt can give under that provision, notwith- 
standing that the compromise is embodied in a 
decree. Mohtuddin v. Kashmiro Bibi (1), followed. 

If there isan agreement to pay a sum of money 
by a particular date with a condition that if the 
money is not paid on that date a larger sum shall 
be paid, that condition is in the nature of a penalty 
against which a Court of equity can grant relief and 
awardto the party seeking payment only such 
damage ashe has suffered by the non-performance 
cf the contract ase ooo But if, on the other hand 
there is an agreement to pay a particular sum follow- 
ed bya condition allowing to the debtor a concession 
for example, the payment of a lesser sum, or payment 
by instalments, by a particular date or dates, then 
the party seeking totake advantage of that conces- 
sion must carry out strictly the conditions on which 
if was granted, and there is no power in the Court to 
relieve him from the obligation of so doing. The 
test of a-penalty would be that it was a liability im. 
posed on the defendants to pay the decree-holder 
something more than he was entitled to under the 
decree. Barjorji Shapurji v. Madhavlal Jesingbhai 
(2)and Kishen Prasad v. Kunj Behari Lal (3) 
relied on, l 

Where an agreement is entered into between a 
debtor and creditor that the former would pay the 
full amount ofthe latter's claim if he doesnot fulfil 
the condition on which a concession of a reduced sum 
was made, that is, if it is not paid on a stipulated 
date, the stipulation does not amount to a penalty, 
Asthe only reason for the concession is that the 
payment should be made on the stipulated date 
time stipulated in the agreement is the essence of the 
contract. 


C. A. against an appellate order of the 
Sub-Judge, Cocanada, dated February 7, 
1934. 

Messrs. Ch. /Itaghava Rao and M. Sri 
Kamamurti, for the Appellant. 

Mr. C. Rama Rao, for the Respondents. 

Judgment.—Tre decree-holder is the 
appellant. He brought a suit on a pro- 
missory note executed by defendant No. l, 
he being the younger brother of defend- 
ant No. 2. The suit was alone contested 
by defendant No. 2, but it ended in a 
compromise. This compromise was embo- 
died ina decree and runs as follows : 

“That if, out of the suit amount of Rs. 1,383-19-4 
the sum of Rs. 800 is paid in two months from 


this date by the defendants to the plaintiff, that is, 
on April 24, 1933, in cash, the plaintiff shall give 
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up the remaining suit amount and costs of the suit; 
that, in case the defendants fail to so pay the eum 
of Rs. 800 to the plaintiff on April 24, 1933, the 
plaintiff shall recover the suit amount of Rs, 1,383- 
12-4 only from the defendants from their movable 
and immovable properties in execution proceedings 
with execution costs and that as regards the costs 
in this suit, the plaintiff shall sive up his costs 
and the defendants shall give up their costs.” 

The sum of Rs. 800 was not paid on 
April 24, 1933: but on that day defend- 
ant No. 1 was silowed by the Court to pay 
Rs. 500 and was given time up to May 3, 
1933, to pay the balance of Rs. 300. Asa 
matter of fact, he paid the balance on 
April 29, 1933. The defendant then applied 
tothe Court to record full satisfaction of 
the decree. This was resisted by the dec- 
ree-holder. The District Munsif dismissed 
the application, but it has been allowed 
by the Subordinate Judge on appeal. The 
Subordinate Judge was of opinion, that the 
stipulation regarding payment of the full 
suit amount on failure of payment of 
Rs. 800 on the fixed date amounted to a 
penalty against which the Court was en- 
titled to give the judgment-debtor relief. 
The decree-holder has appealed. There is 
no doubt that acompromise being an agree- 
ment is subject to s. 74, Contract Act, 
and to the equitable relief which the 
Court can give under that provision, not- 
withstanding that the compromise is em- 
‘bodied in a decree. It has been so held 
by a Full Bench of the Allahabad High 
Court in Mohiuddin v. Kashmiro Bibi (1). 
The question here is, whether the recovery 
of the suit amount of Rs. 1,300 odd on non- 
payment of the sum of Rs. 800 on the 
stipulated date was recoverable by way of 
penalty. This must depend upon the terms 
of the agreement under which this sum 
was made payable. The law on the subject 
has been stated by Sir John Beaumont, 
0. J. in Burjorjt Shapurji v. Madhavlal 
Jesingbhai (2), at p. 617*,in these words : 

“Ifthere is an agreement to paya sum of money 
by a particular date with a condition that if the 
money is not paid on that date a larger sum shall 
be paid, that conditionis inthe nature of a penalty 
against which a Court of equity can grant relief 
and award to the party seeking payment only such 
damage ashe has suffered by the non-performance 
of the contract...But if, on the other hand, there 
is on agreement to pay 9 particular sum followed 
by a condition allowing to the debtor a concession, 
for example, the payment of a lesser sum, or pay- 
ment by instalments, by a particular date or dates, 
then the party seeking to take advantage of that 
concession must carry out strictly the conditions 

(1)55 A 334; 142 Ind. Cag. 419; A T R 1933 All. 252; 
(1933) A G J 132; Ind. Rul. (1933) AIL 117 (F B). 


+ (2) 58B 610; 152 Ind. Cas 574; A IR 1934 Bom. 370; 


36 Bom. L R 798; 7 R B 156. 
~*Page of 58 B.—[Ed.] 





on which it was granted, and there is no power 
in the Courtto relieve him from the obligation of 
so doing." 

It has been contended thatthe present 
case is distinguishable from the Bombay 
case because the larger amount there had 
been decreed. It is true that in the pre- 
sent case the sum of Rs. 1,°83 has not in 
terms been decreed as payable; but I 
think it is clear from the language of the 
decree that the defendants had both agreed 
to pay the full amount of the plaintiff's 
claim if they did not fulfil the condition on 
which the concession of a reduced sum had 
been madeto them. Defendant No. 2 by 
virtue of the compromise had submitted to 
a liability for this sum if the stipulation 
of the payment of a lesser sum was not 
fulfilled, and it is not correctin my view 
to describe this agreement as one for the 
payment orly of Rs. 800 under the terms 
of the compromise decree. The agreement 
was that the plaintiff should only enforce 
his claim tothe full amount if Rs. 800 was 
not paid on the stipulated date. The test 
of a penalty would be that it was a liabi- 
lity imposed onthe defendants to pay the 
decree-holder something more than he was 
entitled to under the decree: Kishen Prasad 
v. Kunj Behari Lal (3). In ths present case 
the decree-holder was entitled to the full 
amount of his claim provided that the sti- 
pulation regarding the concession was not 
carried out. This did not amount to a 
penalty. 

The only other question is whether the 
time stipulated in the compromise for pay- 
ment was of the essence of the contract. 
Iam clearly of opinion, that it was. The 
only reason for the concession was that 
the payment should be made on the stipu- 
lated date. For these reasons, therefore, 
I think that the appeal succeeds and must 
be allowed with costs throughout. (Leave 
to appeal refused.) 

ASN Appeal allowed, 
on 24 A L J 210; 91 Ind. Cas, 790; AI R1926 All 





MADRAS HIGH COURT 
Second Civil Appeal No. 1184 of 1932 
October 23, 1936 
Born, J 
KANNATHAZHA PAKRAM AND 
OTIERS—RESPONDENT No. 2—APPELLANT 


Versus < 
MANATHIL EACHARATTI“L KRISHNAN 


NAIR—RESPONDENT 
Malabar Tenancy Act (XIV of 1930), ss. 3 (L), 22 
—Kanam-—Essentials—Amount of renewal fee as 
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calculated according to Act being less than nothing 
—Nature of kanam —Right to apply for renewal of 
kanam in suit for eviction—Hapiry of 12 years 
from termination of prior kanam - Effect—Omission 
to prescribe form of application—Right to apply not 
lost. 

A transaction which otherwise fulfils the require- 
ments of a kanam as defined in s. 3(L)-of the 
Malabar Tenancy Act, doesnot cease to bea kanam 
simply because the renewal fee calculated according 
to the provisions of the Act comesto less than 
nothing. 

A kanamdar does not lose his right to apply for 
execution of a renewal deedin asuitfor eviction, 
merely by reason of the fact that more than twelve 
years had expired since the period of the first 
kanam deed came to an end. 

The right of a kanam holder to apply to the Court 
under s. 22 for the execution of a renewal deed can 
be exercised even though no form of application 
has been prescribed as contemplated by the said 


section. 

S.A. against the decre of tLe District 
Court of North Malabar in A. 5. 
No. 436 cf 1931 preferred against the order 
of the Court cf ihe Disirict Munsif cf 
Payyoli in O. P. No. 18 of 1931. 


Judgment—There is Jittle that I can 
find to add to the judgment of the learned 
District Munsif and the judgmentcf tLe 
learned District Judge in this case. The 
points taken cn behalf cf tbe appellant are 
the same as weretaken by lim in both the 
lower Ccurts. 

The third point depends upon ihe 
definition of “Kanêm in s. 3 (la) of the 
Malabar Tenancy Act. In that defrition 
itis statcd that the 5th incident of the 
transfer described as kanam is the liability 
of the transferee to pay the renewal fee to 
the transferor if the transferee is permitted 
toenjoy the said propeity for a further 
period after the termination of the original 
period. Jn the present case the renewal fee 
calculated according tothe provisions of 
the Act comes to lessthan nothing, and the 
contention is, therefore, that the transferee 
is not liable to pay any renewal fee at all 
and consequently there isno kanam. This 
is not a contention which I can accept. 
It would maks the document a kanam at 
onetime and no kanamat another time 
according to the varying prices of produce. 
Tt confuses the question of the liability of 
the transferee to pay the renewal fee with 
the question of the amount of the renewal 
fee which he is liable to pay. There is no 
doubtin this case about the liability to 
pay a renewal fee, the very argument 
advanced on behalf of the appellant can 
only be developed by assuming that the 
transferee is liable to pay a renewal fee 
and then proceeding to calculate the 
amount of it under the Act. I agree with 
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the learned District Munsif and the learned 
District Judge that there is no substance 
in this contention. 

The second point depends upon the 
fact that the kanam inthis case expired 
on July 13, 1905, and the kanamdar has 
been holding over ever since. The Act 
does not prescribe any period after the 
expiry of the kanam within which the 
landlord must sue for eviction. But it does 
provide that when a suit is filed for eviction 
on the ground that the period of the kanam 
has expired, the  kanamdar shall be 
entitled to apply for execution of the 
renewal deed. | agree with the learned 
District Alunsif and the learned District 
Judge thatthe kanamdar has not lost his 
privilege merely by reason of the fact that 
more than 12 years has expired since ihe 
porog of the first kanam deed came io an 
end. 

The first point that was taken hasin my 
opinion even less substance. Section 22 
provides that the kanam holder shall be 
entitled to apply to the Court in the form 
preseribed for the execution of a renewal 
deed. At the time this application was 
made no form was prescribed and the 
contention is that no application could 
therefore be made. This contention is in 
my opinion quite untenable. It cannot have 
been the intention of the legislature to 
deprive the kanamdar of the right tomake 
un application fcr renewal during the 
period which must necessarily elapse after 
the passing of the Act and before pre- 
scribing the renewal fee. 

For these reasons I agree with the 
learned District Munsif and the learned 
District Judge and dismiss this Second 
Appeal with costes. 

A. Appeal dismissed. 


a nan dNA adah 


LAHORE HIGH COURT 
Letters Patent Appeal No. 14 of 1936 
In Civil Appeal No. 1325 of 1935 
March 17, 1936 
ADDISON AND ABDUL RASHID, JJ. 
RODIAL AND of fEBs—DEFENDANTS 
— APPELLANTS 
VETSUS 
Musammat ATRI—PLAINTIFR— 
RESPONDENT 
Evidence— Mutation proceeding excluded on the 
ground that Revenue Officer who sanctioned them 
had not appeared as witness—Held, finding was 
vitiated. 
Where the question for decision was whether jt 
had been established that a woman had re-married by 
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karewa before a certain date and in arriving at the 
finding that it was not established, the Judge excluded 
from consideration certain mutation proceedings 
on the ground that these proceedings had not bean 
duly proved as the Revenue Officer who sanctioned 
the mutation had not appeared as a witness in the 
case, and in these proceedings the woman had 
admitted that she had re-married, and that she 
was no longer entitled to hold the land in dispute 
for her life-time: 

Held, that the Judge had erred in excluding these 
mutation proceedings from consideration on the 
ground that the Revenue Officer who sanctioned 
them had not appeared as a witness and that the 
finding had been vitiated by his refusal to take 
jnto consideration important documentary evidence 
which was wrongly held to be inadmissible, 

Appeal under e. 10 of the Letters Patent, 
from the decree of Mr. Justice Bhide of 
the High Court of Judivature at Lahore, 
dated the December 11, 1935 (passed in the 
appeal case noted above) reversing that 
of the District Judge, Ambala, dated 
May 30, 1935, and restoring that of the 
Subordinate Judge, 4th Class, Ambala, 


dated August 17, 1934. 


My. Jhanda Singh, for the Appellants. 

Messrs. Shamair Chand and Muhammad 
Amin, for the Respondent. 

Abdul Rashid, J.—This appeal has arisen 
out of an action brought by Musammat Atri 
for possession of 63 bighas and 14 biswas 
of land. The suit was decreed by the 
trial Court, but was dismissed on appeal 
by the learned District Judge. The plaintiff 
preferred a second appeal which was 
accepted by alearned Single Judge, and 
against this decision the defendants have 
preferred the present appeal under cl. 10 
of the Letters Patent. 

The sole question for decision in the 
second appeal which was heard by a 
learned Single Judge of this Court, was 
whether it had been established that 
Musammat Jatan had re-married by karewa 
before April 9, 1911. The learned 
District Judge had held that Musammat 
Jatan's remarriage had not been established. 
In arriving at this finding the learned 
District Judge had, however, excluded from 
consideration cert@in mutation proceedings 
on the ground that these proceedings had 
not been duly proved as the Revenue 
Officer who sanctioned the mutation had 
not appeared asa witness inthe case. In 
these proceedings Musammat Jatan had 
admitted that she had re-married, and that 
she was no longer entitled to hold the 
land in dispute for her life-time. 

The learned Single Judge held and in 
our opinion quite rightly that the learned 
District Judge had erred in excluding these 
mutation proceedings from consideration 
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on the gronnd that the Revenue Officer 
who sanctioned them had not appeared as a 
witness. Tne finding of the learned District 
Judge on the question of the remarriage of 
Musammat Jalan had been vitiated by his 
refusal to take into consideration important 
documentary evidence which was wrongly 
held to be inadmissible. 

For the reasons given above, we confirm 
the decision of the learned Single Judge 
and dismiss this appeal. Parties will bear 
their own cosis in this appeal. 

N. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 64 of 1930 
April 27, 1936 
VENKATASUBBA RAO, J. 
CHELLAM MAL AND OTHERS—APPSLLANTS 


veTSUS 
ATYAMPERUMAL KUDUMBAN AND 
OTIERS—-RESPONDENTS 

Specific Relief Act (I of 1877), s. 48—Further 
relief, meaning of —Plainttf{ becoming by virtue of 
declaration entitled in remote way to other reliefs— 
Such relief, if further relief. 

‘Further relief’ in s. 42, Specific Relief Act, does 
not mean every kind of relief that may be prayed 
for ; what is contemplated is a relief arising from 
the cause of action on which the plaintiff's suit is 
based. If the plaintiff by reason of the declaration 
he seeks and obtains, becomes entitled in some 
remote way to other reliefs, they are not so related 
to his cause of action, as to be properly termed 
‘further reliefs’ within the meaning of the section. 
Kanni Ammal v. Sankar Krishnamurthy (1), relied 
on, 

S. C. A. against the decree of the Sub- 
Judge, Tuticorin, in A. S. No. 254 of 
1927. 


Mr. R. Krishnaswamy, for the Appellants, 

Messrs. K. R. Rama Iyer and K. 5, 
Desikan, for the Respondents. 

Order.-—(February 14, 19384).—The 
plaintiffs are Indian Christians and they 
attacked in this suit the decree obtained 
against them in O. 8. No. 243 of 1923 on 
the file of the Tuticorin Munsif’s Gourt 
(same as O. 8. No. 91 of 1924 on the file 
of the Srivaikuntam Munsif’s Court) by 
defendants Nos. 1 to 3. The decree is 
attacked on two grounds: First, that it 
was obtained by the fraud of defendants 
Nos. 1 to 4 and secondly, that there was 
gross negligence on the part of defendant 
No. 7, the plaintiff's mother. Although 
the relief claimed is a declaration that the 
decree in the former actionis not binding, 
the suit may be treated as one brought 
to set aside that decree. Thereis also a 
prayer for an injunction to restrain de- 
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fendants Nos. 1 to 4 from executing that 
decree. 

The learned District Munsif rightly 
points out that several relevant documen's 
have not been filed, and this has been 
responsible for a great deal of inconveni- 
ence that has arisen. The facts, so far as 


I have been eble to gather them, may be. 


shortly stated. The suit property belonged 
to defendant No. 5 and he created a mort- 
gage over if in 1903 ijn favour of a nidhi, 
of which defendant No. 4 was the secretary. 
That mortgage was assigned by defendant 
No. 4 in favour of Perumpadia Kudum- 
ban, the father of defendants Nos. 1 to 4. 
In 1916 defendant No. 5 sold the property 
to Nanmai Alwar Nadar, the father of the 
plaintifs (Ex. D). Perumpadia filed O. 5. 
No. 111 of 1918 against defendant No. 5 
and his son defendant No. 6 to enforce 
the mortgage of 1903. To that suit 
Nanmai Alwar Nadar was not impleaded 
as defendant: this non-joinder of the 
purchaser of the equily of redemption 
is the origin of the litigation that has 
ensued. To return to O. 8S. No. 111 of 
1918, the District Munsif decreed that suit. 
Defendants Nos. 5 and 6 filed an appeal 
and the Subordinate Judge rcversed the 
trial Court’s decree. Perumpadia then 
filed S. A. No. 965 of 1919, the respondents 
to that appeal being the present defen- 
dants Nos. 5 and 6 On March 3, 1920, 
Sadasiva Iyer and Spencer, JJ. set aside 
the Appellate Court’s decision and restored 
the decree of the District Munsif granting 
a mortgage decree. Perumpadia executed 
that decree and himself purchased the 
mortgaged property. When he tried to take 
possession, he was resisted by Nanmai 
Alwar Nadar. There was a re-inquiry under 
O. XXI, r. 99, Civil Prgcedure Code, and 
Perum padia’s application for possession was 
dismissed. To set aside the order of dis- 
missal, the suit already referred to, O. S. 
No. 243 of 1923, was filed under O. XXI, 
r. 103, by Perumpadia's sons, the present de- 
fendants Nos. 1 to 3. That suit was brought 
against the present plaintiffs, Nanmai 
Alwar Nadar having apparently died in 
the meantime. The present action as I 
have said is brought for the purpose of 
getting rid of the decree in O. S. No. 243 
of 1923. The plaintiffs as already stated 
complain that the decree was procured by 
the fraud of defendants Nos. 1 to 4 and 
also that their mother, defendant No. 7, 
was guilty of gross negligence. (I must 
observe that plaintif, it is said, was a 
major even at the time of the previous 
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suit). The records of O. S. No. 243 of 1993 
have not been filed, but that suit scems 
to have been decreed on March 21, 1925. 
Whether the previous suit (0. S. No. 243 
of 1923) was brought only for a declaration 
or whether possession also was prayed for, 
does not appear. However Ex. 1, dated 
March 14, 1926, shows that in execution 
of the decree in that suit, defendant No. 4 
on behalf of defendants Nos. 1 to 3 
obtained delivery of the property. Sub- 
sequently, it appears at some time—the 
date is not given—the proper'y was con- 
veyed by defendants Nos. 1 to 3 to de- 
fendant No. 4. This suit was commenced 
on July 1, 1926, andthe arguments have 
proceeded on the assumption that defen- 
dant No. 4 had by then become the pur- 
chaser. 

The District Munsif has found that no 
fraud has been made out but that gross 
negligence on the part of defendant No. 7 
has been proved; but on the ground that 
possession should have been asked for 
as ‘further relief’ under e. 42, Specific 
Relief Act, he has dismissed the suit. On 
this point the learned Subordinate Judge, 
agreeing with the Munsif, has held that 
the suit was properly dismissed; but on 
the questions regarding fraud and gross 
negligence, he has given no findings. 

In my view the decision of the lower 
Court is wrong. ‘Further relief in s. 42 
does not mean every kind of relief that 
may be prayed for; what is contemplated 
is & relief arising from the case of action 
on which the plaintiff's suit is based: Kanni 
Ammal v. Sankar Krishnamurthy (1). If 
the plaintiff by reason of the declaration 
he seeks and obtains, becomes entitled in 
some remote way to other reliefs, they are 
not so related to his cause of action, as 
to be properly termed ‘further reliefs’ with- 
in the meaning of the section. I do not 
think that this suit should fail on aceount 
of the fact that possession has not been 
prayed for. If the plaintiffs succeed in 
obtaining the reliefs they now seek, the 
former suit, ©. S. No. 91 of 1924, will be 
revived and must be proceeded with. If 
they ultimately fail in that suit, they will 
not be entitled to possession by way of 
restitution. Moreover, the situation is com- 
plicated by the fact that possession hag 
passed to defendant Nc. 4 who subsequent 
to the Court-sale, brought the property 
from the decree-holders (4. e. the Court 
auction-purchasers) and so far as he ig 


(1) 33 M L J 676; 43 Ind. Cas. 25; AIR 1919 Mad, 
956; (1917) M W N 790, 
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concerned, as regards obtaining possession, 
other questions may arise, such as his 
bona fides. I think it would be outside the 
scope of the present suit to raise questions 
of this sort, and I am, therefore, of the 
opinion that the decision of the lower 
Courts that the suit fails by reason of 
S. 42 is wrong. 

The judgment of the lower Appellate 
Court is set aside and I remit the case to 
that Court with a direction that the appeal 
shall be re-heard and findings shall be 
submitted, on the evidence already in the 


record, on the questions of fraud and gross’ 


negligence. For the guidance of the lower 
Court, I may refer tomy observations in 
Shanmuga Mudaliar v. Kaveri Ammal (2). 
The findings shall be submitted in one 
month from the receipt by the lower Court 
of this order. Time for objections, if any, 
is ten days. (On receipt of the findings, 
the High Court delivered the final judg- 
ment on April 27, 1936, allowing the second 


appeal). 
ACN. Appeal allowed. 
(2) A I R1928 Mad. 709; 109 Ind. Cag. 539. 
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FAZL ALI AND MADAN, Jd. 
HARGOURI PRASAD—Desrenpant 
—APPELLANT 
Versus 

RAGHUNATH SINGH—PLAINTIFF AND 

oTHERS— DEFENDANTS — RESPONDENTS 

Bihar Tenancy (Amendment) Act (VIII of 1934), 
s. 26 (B) (F) (O)—Holding transferable by custom, 
transferred before Act—®, 26 (B) and (F), whether 
apply—S. 26 (0), when applies, 

Sections 26 (B) and 26 (F) of Bihar Tenancy (Amenda 
ment) Act, have obviously no application where the 
holdings are transferable by custom and have been 
transferred before the commencement of the Act. 
In such cases the title of the trausferee will be deem- 
ed to be perfect even though the landlord may not 
have consented tothe transfer. If the title of the 
transferee is already perfect it is obvious thatit will 
not be necessary to have recourse to the provisions 
made aboutthe payment of transfer fee in e. 26 (O). 
Section 26(O) is intended to apply only to those 
cases where the title of the transferee has not been 

“perfected or, in other words, to those transfers only 
which relate to non-transferable holdings. 
Mukherjee v. Ramratan Kuer (1), explained. 

G. A. from the appellate decree of the Sub- 
Judge, Monghyr, dated September 18, 1933. 

Messrs. Nawal Kishore Prasad No. 2, 

Mehdi Imam and Sarjoo Prasad, for the 


\lant. 
on S.M. Mullick and Ishwari Nandan 


Prasad, for the Respondents. 
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Fazl Ali, J.—This appeal arises out of a 
suit instituted by the plaintiff who is the 
transferee of a porticn of a holding situated 
in Village Matwalwa in the District of 
Monghyr, to recover possession ofthe lands 
scld to him from defendant No.1 who is 
admittedly the landlord of tke village. The 
lands in question were sold to the plaintiff 
by two sale deeds dated February 29, 1928, 
end September 19, 1929. The plaintiff's 
allegation was {oat he got possession of the 
lands upon the execution of the sale deeds, 
but he was dispossessed by the landlord 
some time about May 30,1930. The suit 
was contested by defendant No. 1 onthe 
allegation thatthe holding was not trans- 
ferable, that as a matter of fact the original 
tenanis had made a gift of the entire hold- 
ing in favour of his sons and the latter 
had surrendered it to the landlord and that 
the suit was barred by limitation. It was 
further pointed out on behalf of defendant 
No. l that at the date of the institution of 
the suit the entire kolding had passed out 
of the possession of the original tenant, a 
porlion cf the holding having been sold to 
one Lakhi Singh on October 15, 1928. 

The principal point which appears to 
have been in dispute in the Courts below 
was whether the holding was by custom 
transferable or not and on this point the 
Courts below came to two different conclu- 
sions. ‘The first Court held that the holding 
was not transferable and accordingly dis- 
missed the plaintifi's suit. The lower Ap- 
pellate Court, on the otker hand, has held 
that the holding was transferable and 
passed a decree in favour of the plaintiff. 
The first point which has been raised on 
behalf of the appellant (defendant No. 1) 
in this second appeal is that the finding of 
the lower Appellate? Court that the holding 
is transferable is not conclusive because 
the Court has, in coming to this conclusions 
laken into consideration evidence which 
was nol relevant to the point in issuo. It 
appears that tke learned Subordinate Judge 
in coming to the conclusion that the holding 
was transferable relied upon tke village 
note which contained a definite entry to 
that effect and upon’ certain sale deeds 
coupled with the evidence of the fact that 
the sales had been recognized by the land- 
lord without any salami having been paid to 
him. The point which has now been raised 
is that these sale deeds relate only to por- 
tions of holdings and, therefore, have no 
bearing on the question in issue. It has, 
however, been pointed out by the learned 
Advocaté appearing for the respondents 
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that there is nothing in the judgments of 
either of the Courts below to show that 
these sale deeds related only to portions of 
holdings and in fact no such contention was 
raised even in the memorandum of appeal 
filed in this Court. Itis, therefore, clear 
that the finding of the learned Subordinate 
Judge cannot be challenged in second 
appeal. 

The next contention put forward cn be- 
half of the appellant is that this case is 
governed by s. 26 (O), Bihar Tenancy 
(Amendment) Act of 1934 and that the title 


of the’ plaintiff is not perfected until he ` 


pays to the landlord, or deposits with the 
Collector, a certain percentage of tte con- 
sideration paid for the transfer, as specified 
in that section. The learned Advocate for 
the appellant tried to support this conten- 
tion by relying on certain observations made 
by their Lordships of the Judicial Com- 
mittee in K.C. Mukherjee v. Ramratan Kuer 
(1). That was a case in which a question 
arose whether the transfer of an occupancy 
holding made before 1923, would be affected 
by the provisicns cf s. 26 (N) of the Act. 
Section 26 (N), provides that every person 
claiming an interest as landlord in any 
holding or portion thercof shall be deemed 
to have given his consent to every transfer 
of such holding cr portion thereof by sale, 
exchange, gift or will. made before the first 
day cf January 1923. Accordingly it was 
keld in that case that as the transfer in 
question had been made before 1923 the 
landlord must be deemed under this provi- 
sion 19 have given his consent to it. Their 
Lordships also incidentally referred to s. 26 
(O) and observed as follows: 

“Again if s.26 (O) is looked at, it will be seen 
that in the case of a transfer made after January 
1, 1923, but before June 10, 1935, the provision is 
that the transferee may pay or deposit the landlord's 
transfer fee and thus perfect his title. There is 
no suggestion that a transferee shall be incompetent 
to make the payment or that the Collector shall 
refuge to receive the money in any case in which 
the transfer is impugned in a pending suit.” 

The inference which is sought to be 
drawn from this observation is ihat s. 26 
(O) applies to every pending suit and whe- 
ther the holding transferred is transferable 
by custom or not, the title of the transferee 
is not perfected until the transfer fee pre- 
scribed in this section is paid. It appears 
to me, however, that {he argument involves 
a confusion of thought. Section 26 (A) 
clearly states that the provisions of s. 26 (B) 

(1)17 PL T 25, 160 Ind. Cas. 105; A IR 1936P0 
49:63 1 A 47; 15 Pat. 268; 1936 O W N69; 1936 AL 
R 101;8 R PO 142; 40 C W N 263; (1936) MW N 
35; 2 B R 225,70 ML J105; 62 OL J419,43 WL 
336 (P 0). 
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to s. 26 (M) shall apply to all transfers of 
occupancy holdings or portions thereof made 
after the date of the Bihar Tenancy (Amend- 
ment) Act of 1934. For the present purpose 
it will be sufficient to refer to s. 26 (B) and 
s. 26 (F). Section 26 (B) provides that an 
occupancy raiyat shall have power to trans- 
fer his occupancy holding or any portion 
thereof, but except in certain cases no such 
transfer shall be valid against the landlord 
unless he has given or is deemed under 
s., 26 (F) to have given his consent thereto. 
Section 26 (T) provides that if the landlord's 
transfer fee is paid in accordance with the 
provisions made in the Act, the landlord 
shall be deemed to have given his consent 
tothe transfer. Now, as I have already 
stated, both these provisions apply to trans- 
fers made after the passing of the Bihar 
Tenancy (Amendment) Act. These sections 
have obviously no application where the 
holdings are transferable by custom and 
have been transferred before the commence- 
ment of the Act. In such cases the title of 
the transferee will be deemed to be perfect 
even though the landlord may not have con- 
sented to the transfer. If the tille of the 
transferee is alre.dy perfect, it is obvious 
that it will not be necessary to have recourse 
to the provisions made about the payment 
cf transfer fee in s. 26 (O). These consider- 
ations make it clear that s. 26 (O) isin- 
tended to apply only to those cases where 
ihe title of the transferee has not been 
perfected or, in other words, to those trans- 
fers cnly which relate to non-transferable 
holdings. 

The only other point which was raised in 
this appeal was that the suit was barred 
by limitaticn because it was not brought 
within two years of the date of the first sale 
deed executed in favour of the plaintiff, 
The answer to this contention is, however, 
provided in the written statement of the 
landlord who hes stated that he entered 
into ike possession of the disputed land 
cn June 2], 1929. The suit was brought 
within two years of this date and is clearly 
within time. In these circumstances | 
would dismiss the appeal with costs. 


Madan, J.—I agree. 


D. Appeal dismissed, 
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MADRAS HIGH COURT 

Civil Appeal No. 241 of 1935 
May 4, 1936 

PANDRANG Rew, J. 
C. V. RAMACHANDRA AYYAR— 
APPELLANT 
VvETSUS 
N. V. SIVARAM AYYAR AND OTHERS— 

RESPONDENTS. 

Mortgage — Co-mortgagees — Su by one of several 
co-mortgagees for his share only—Maintainability. 

Unless there isa covenant topay the amount due 
to any particluar co-mortgagee separately there can 
be no suit for a share of the mortgage money. 

Where the case is one in which it can be said that 
not only is thereno covenant to pay the shares of the 
co-mortgagees separately butthat on the other hand 
parties intended clearly that there should be no 
separate payment till the entire amount was recovered 
and then that amount was tobe shared between the 
co-mortgagees either in full according to their shares 
or proportionately, a co-mortgagee cannot maintain 
a suit for recovery of his share only of the mortgaged 
properties. 

[Uase-law referred to.] 


O. A. against an order of the Sub-Judge, 
Madura, dated April 15, 1935. 
Mr. K. Rajah Ayyar, for ihe Appellant. 
4 Mr. V. Ramaswami Ayyar, for the Respon- 
ents. 


Judgment.—This is an appeal from the 
order of the Subordinate Judge of Madura, 
dated April 15,1935, in an appeal from 
the decree of the District Munsif of 
Madura town dated July 17, 1933, in O. B. 
No. 270 of 1932, a suit for the recovery 
of the amount due to the plaintiff on a 
mortgage bond by sale of the mortgaged 
property. The mortgage was executed by 
defendants Ncs. 1 and 2 who were carry- 
ing on trade in partnership. As the plaint 
recites defendants Nos. land 2 incurred 
debts in the course of that trade and owed 
to various persons Various amounts and as 
a result of an arrangement between the 
creditors and the debtors a mcrtgage, Ex. A, 
was executed by them on November 26, 
1925, in favour of the creditors including 
the plaintiffs. The plaintiff alleges that 
his share of the mortgage money was fixed 
at Rs. 1,100. The total amount of the 
mortgage was Rs. 19,950. Subsequently 
defendants Nos. land 2 were adjudged 
insolvents and the Official Receiver was 
impleaded as defendant No. 11. Defen- 
dants Nos. 4, 6 and 8 to 10 are said to have 
assigned their mortgage rights under Fx. A 
to defendant No. 3 whois also a mortgagee. 
Defendant No. d's right under the mortgage 
is said to have been purchased by defen- 
dant No. 3 in the name of defendant No. 12 
and defendant No. 7's share is said to 
have been also got hy defendant No. 3in 
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the name of defendant No. 13. The plain- 
tif contended that the arrangement between 
the creditors and the debtors was that 
each of the creditors was to be paid the 
amount due to him by the debtors. 

He also pleaded that some time after 
the mortgage was executed, when he made 
a demand for payment of his share defen- 
dants Nos. 1 and 2 agreed to pay him hig 
share separately. The main ground on 
which the suit was resisted by the contest- 
ing defendants was that the arrangement 
relied on by the plaintiff cannot be proved 


-and that the suit being for recovery of 


only a portion of the mortgage money by 
one of several co-morigagees was not 
sustainable. The District Munsif dismissed 
these contentions and passed a preliminary 
decree in the usual form for sale of the 
mortgaged property and directed that the 
amount realised by sale would be subject 
to further orders of the Court to be obtained 
by an application by the plaintif or 
defendant No. 3. On appeal by defendant 
No. 3 the Subordinate Judge came to the 
conclusion that the suit for a portion of 
the mortgage due to one of several co- 
mortgagees was not sustainable and that 
the agreements pleaded in the plaint, 
whereby it is said the mortgagors agreed to 
pay the plaintiff's share separately, could 
not be proved in view of s. 92, Evidence 
Act. He accordingly allowed the appeal 
and set aside the preliminary decree passed 
by the trial Court and remanded the suit 
tothe trial Court with a direction that the 
plaint should be returned tothe party for 
presentation to the proper Oourt after giv- 
ing a chance to the plaintiff to amend his 
plaint. The present appeal is from that 
order. 

The main point -for determination in 
this appeal is whether the suit as framed is 
maintainable, namely suit by one of several 
co-mortgagees for his share of the mortgage 
money. No doubt in this suit the prayer. 
is for the sale of the entire hypotheca and the 
other co-mortgagees have been impleaded 
as defendants. No objection can, therefore, 
be taken to the maintainability of the suit- 
on the ground that the other co-mortgagees 
are not parties or on the ground that the 
prayer is fcr the sale of only a part of the 
moitgaged piuperty. The objection is really 
based on the ground that there was no 
covenant in the deed for payment of sepa- 
rate amounts or fractions of the mortgage’ 
money to the co-mortgagees separately. 
The stipulation in Ex. A is for payment 
of the éntire:amount and in the operative 
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part of the document it is not stated that 


any particular amount is to be paid to any. 


particular co-mortgagee. It is only in the 
account of particulars of money received 
that it gives the various amounts received 
from the various creditors separately mak- 
Ing up the totel mortgage money. This 
recital of details does not, in my opinion, 
show that there was an agreement by the 


mortgagors to pay the separate amounts due. 


to the creditors separately. On the other 
hand, it is admitted by the plaintiff himself 
in his plaint and in his evidence that a joint 
mortgage was taken by all the creditors 


“because it was considered essential by the 


creditors that there should be no diffi- 
culty about priority, or, as the plaintiff 
puts if in his evidence, it was “to avoid 
disputes as to priority that a document 
was written consolidatedly.” It 


pressing the mortgagors and that all the 


creditors are included in the mortgage.- 


No doubt the plaintiff says in his cross- 
examination that there was no talk about 
what should happen if the property proved 
insufficient for payment of the debts. In 
any case ib is obvious, whether there was 
a. talk about this matter or not, that the 
creditors were anxious that none of them 
snould have priority over any other, and 
that it was on this account that a joint 
mortgage was taken, though otherwise 
there was no reason whatever for a joint 
mortgage in favour of so many indepen- 
dent creditors. The intention, therefore, 
of the parties was that the entire mort- 
gage money should be -recovered at one 
and the same timé and should be shared 
between the various co-mortgagees ac- 
cording to their respective shares. ‘Chough 
the shares were indicated in the deed, 
the intention at the same time was very 
clear that the -entire money was to be 
recovered atthe same time before it was 
shared. 

It was never contemplated that any 
particular co morigagee should be inwa 
position to insist upon payment of. his 
shares before any other were . paid or:that 
he should be entiled to bring a suit .to 
recover his own share. If four instance 
the price ietched at the sale of the mort- 
gaged property proved to be less than. the 
amount due under the. mortgage, it is 
obvious that as the intention was that none 
of the co-mortgagees should. have priority, 
the loss should be borne equally by ali.the 
cO-mortgagees, so that the share of the 
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admitted by .him that at the time the’ 
mortgage was executed the creditors were` 
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plaintif or any other-co-mortgagee cannot 
be determined beforehand, i.e. till ib is 
known how much the mortgaged property 
fetches atthe sale; it is thus clear that 
what was intended by the parties was that 
not only the whole of the mortgaged pro- 
perty was to be sold but that the sale 
proceeds should be shared between the 
various co-mortgagees in accordance with 
their shares, and if the amount fetched at 
the sale was insufficient, proportionately 
according to their shares. This is essential- 
ly, therefore, a casein which the docu- 
ment sued on itself shows beyond doubt 
that a suit of the present nature cannot be 
maintained successfully, It is in my opinion 
not necessary to refer to the various deci- 
sions that have been quoted during the 
argument. The general principle is clear 
that unless there is a covenant to pay 
‘the amount due to any particular ecos. 
mortgagee separately, there can be no suit 
for a share of the mortgage money. It ie, 
enough to refer to the decisions in Hutha- 
sanan Nambuari v. Parameswaran Nam- 
budi (1), Annapurnamma v. Akkayya (2) 
and Siluvaimuthu Mudaliar v. Muhammad 
Sahul (3). The Privy Council decision in’ 
Sunitibala Debi v. Dharasundari Debi (4) 
does not really support the appellant. In 
view of this decision it has been held by 
a Bench of the Allahabad High Court in 
Lal Ram Sarup v. Kunji Lal, 109 Ind. Cas. 
48 (5), that a suit of the present nature 
cannot be maintained. There is no doubt 
another decision almost at fhe same time 
by another Bench of that High Court 
reported in Lachhmi Narain v. Babu Ram 
(6) which points to the contrary. The 
learned Subordinate Judge has referred to 
the decisions in Bansiram Jashamal v. 
Gunnia Naga Ayyar (7) and Muthuraman 
Chetty v. Sivasubramnia Chetty \8) and there 
is really nothing to add to his discussica 
of these decisions. 


(1) 22 M 209. 
(2) 36 M 544; 19 Ind, Oas. 12; 24 M L J 333; 13 ML 
T 268; (1913)M W N 328. 
<3) 51 M. L J 648; 98 Ind, Cas. 549; 4 1 R1927-Mad. 
4 


(4) 47 O 175; 53 Ind. Oas. 131; A IR 1919 P O 24; 46 
.1 A 272,37 M L J 483;17A LJ 997;(i919)M WN 

821; 22 Bom. LR 1,24 C WN 297° 11 L W 227; 2U P 
L R (PO) 2 (PQ). 

(5) 159 Ind. Cas. 48; A I R 1935 All. 263; (1935) A L 
J 198; 1935 A L R 1981; 8 R A 383. 

(6) ALR ly3ə All, 391; 154 Ind Cas. 487; (1935) A 
L J. 749,7 R A761. ; 

(7) 59 M LJ 928; 129 Inl. Cas. 45; A I R 1930 Mad, 
985; 32 L W 901; Ind. Rul. (1931) Mad. 189. 

(8)63 M L-J 316; 139 Ind. Cas. 431: AIR 1932 
Mad. 737; Ind. Rul. (1932) Mad. 702; 36 L W 424; (1832) 
M W- N 986. = 
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The present case is one in which it can 
be said that nut ouly is there no covenant 
to pay the shares of the co-mortgagees 
separately but ihat on the other hand pal- 
ties intended clearly that there should be 
no separate payment til] the entire amount 
was recovered’ and then that amount was 
to be shared between the cc-mortgagees 
either in full according to their shares or 
proportionately. ‘That being the case it is 
obvious that the present suit which is for 
recovery of only the plaintiff's share is net 
maintainable. Ancther difficulty in accept- 
ing the appellant’s contention is that if it 
is accepted, it would be possible for a 
mortgage suit involving more than 
Rs. 20,000 to be decided by the District 
Munsif merely because the share of the 
plaintiff is less than Rs, 3,000. There is 
also the difficulty of levying court-fee on 
the entire mortgage amount. Even if this 
difficulty of court-fee can be got, over as. 
suggested by Ramesam, J. in Bansiram 
Jashamai’ Vv. Gunnia Naga Ayyar (7) the 
diticulty abvyt jurisdiction remains and 
no solution of this diffreulty has been sug- 
gested in Bansiram Jashamal v. Gunnia 
Naga Ayyar (7). That difficulty is a serious 
one. It follows that the learned Subordinate 
Judge was right in coming to the con- 
clusion that the suit is not maintainable 
as framed. It follows, therefore, that the 
order remanding the suit tothe trial Court 
was right and this appeal must fail. The 
appeal is accordingly dismissed with costs. 
N. Appeal dismissed. 
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PATNA HIGH COURT. 

Civil Appeal No. 367 of 1984. 
December 18, 1936. 
MonamMap Noor, J. 

BENGAL NAGPUR Ry, Co., Ltp.— 
APPELLANT 
versus 
HARWIBAN ISWAR PATHAK anp 


ANOTHEK~—-KESPONDENTS. 

Raitways Act (IX of 1890), s. 72 — Misconduct— 
Risk Note B—Consignment destroyed by fire—Servunts 
doing best to save goods—Held no misconduct merely 
because other methods to extinguish fire were not used 
—Question whether misconduct can be tnjerred from 
facts, whether one of law—Lisk notes in force before 
and after 1924—DListinction between — Practzce— 
Second appeal— Finding of fact supported by evi- 
dence—W nether conclusive. 

In a suit by consignor for damages for logs by fire 
during transit of a consignment of sal wooasent 
under risk note b, it was found that the servants of 
the company, soon after the discovery of fire, had 
shifted the two thucks carrying the wood to a siding 
near a tank and had engaged a number of men to 


BENGAL ÑAGPÜR BY. Co., LTD. v. SABISIBAN ISWAR PATHAK (PAT) 


+ 


- 16910 
pour water on the burning logs. ' Inspite of thes® 
efforts the logs could not be saved. It was contend- 
ed ‘that the failure on the part of the servants to 
unfasten the chain between the two trucks or unload 
the truck or usea hosepipe amounted to misconduct 
on their part: 

_ Held, that nobody could say that the unfastening 
of the chain and attempting to unload the truck or 
using hosepipe would not have been as useless as 
the; uring of water by means of buckets. Unless 
the conduct of the cificials was unbusinesslike, mis- 
conduct could not be inferred. Because the Railway 
Officials took one step rather than the other they 
could not be said to be guilty of misconduct. They 
did whatever they thought prudent at thattime to 
do, and the question whether some other thing could 
have been dune was absolutely immaterial, as there 
was nothing to show those other steps would have 
been efficacious, |p. 397, col. z.] 

[English and Indian cuse-law referred to.] 

‘Che question whether misconduct can be inferred 
from a set of facts is 4 question of law. |p. 357, col. 1.] 

{English case-law reterred to.] 

The difference between the risk notes in force 
before and after 1Y24 is that inthe previous one the 
railway administration was entirely absolved ficm 
responsibility for loss in case of fire, robbery from a 
running trainor any other unforeseen event or ac- 
cident; but in other cases it was liable only if the 
loss\was-brought about by the wilful neglect of the 
employees of the administration. Inthe form now 
in force the words ‘wilful neglect’ have been changed 
into ‘misconduct’ and the .ailway administration 
is liable in case of loss by fire also provided that it 
is due to the misconduct of their officials. In cases 
other than loss by fire or robbery aduty 18 cast upon 
the railway administration to give evidence as to 
how they dealt with the consignment [p. 355, col. 2.] 

if there is any evidence from which misconduct can 
be inferied, the decision of the lower Appellate Court 
js hnal. lt,on the other hand, there is no such 
evidence, the appeal must succeed, as a finding based 
upon no evidence is wrong inlaw. [ibid.] 

G. A. from an order of the Special Sub- 

Judge, Chaibasa, dated November 1, 1983. 


Messrs. 5. M. Mullick and N. C. Ghose, 
for the Appellant. 


Mr. G. C.Mukharji, for the Respondents. 


Judgment.—This second appeal is by 
the bengal Nagpur Railway Ocmpany 
against an appeliate decree of the Bub- 
ordinate Judge of Singhbhum allowing the 
plaintifi-respondent damages for loss by 

-hre of aconsignment of sal wocd despatched 
from Sonua Kailway Station to Torang both 
being on the Bengal Nagpur Railway. The 
plaintifi made over at Sonus Railway Station 
y4 sal logs to the appellant company tor 
despatch to Torang Railway Station. 
Thirteen of them were, however, returned 
to the plaintitt to aajust the load of the 
train, and the remaning öl which were 
loaded on two trucks reached Torang. It 
was discovered then that somehow or other, 
which is not very clear, the logs had 
caught fire. According to the deiendant 
ccmpany attempts were made to extinguish 
it but to no efiect, and all the 81 logs were 
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burnt to ashes and the trucks on which 
they were loaded were also partly destroyed. 
The consignment was covered by a risk 
note in Form B. On these facts the 
plaintiff claimed damages from the 
defendant company. Various pleas were 
raised in bar ofthe suit. The trial Court 
accepted the pleas of the defendant and 
dismissed the suit. On appeal by the 
plaintiff the learned Subordinate Judge has 
passed a modified decree only to the 
extent to which according to his finding 
the loss was due to the misconduct of the 
employees of the defendant. The defend- 
ant company has preferred this second 
appeal. The only point urged on behalf of 


the appellant has been that there was no. 


evidence on which the learned Judge 
could come toa finding of misconduct by 
the railway employees. In order to 
appreciate this point it is necessary to 
refer tothe risk note in question which is 
in force from 1924. It will be useful ifI 
give the difference between the risk note 
which was in force prior to 1924 and the 
one which is in force now in order to 
appreciate the change in the position of 
the responsibility of the railway in case 
a consignment is destroyed by fire. The 
old risk note made the railway admini- 
stration responsible for loss of a consign- 
ment - 

“except for the loss of a complete consignment or 
one or more complete packages forming part of 
a consignment due to the wilful neglect of the 
railway administration or to theft, etc., etc.” 

There was a proviso to the effect that 
the term ‘wilful neglect’ “be not held to 
include fire, robbery from a running train 
or any other unforeseen event or accident.” 
The risk note which came into force in 1924 
exonerates the administration 

“forany loss, destruction or deterioration of, or 
damage to the consignment from any cause what- 
ever except upon proof that such loss, destruction, 
deterioration or damage arose from the miscon- 
duct of the railway administration.” 

Then there are two provisos, Only one of 
them is relevant to this case. It is this. 
In case of 

“non-delivery of the whole of the consignment or of 
the whole of oneor more packages forming part of 
the consignment packed ‘in accordance with the 
Instructions laid down in the Tariff, or where there 
are nosuch instructions, protected otherwise than 
by paper or other packing readily removable by 
hand and fully addressed, where such non-delivery 
ig not due to accidents to trains or to fire, the 
railway administration shall be bound to disclose 
to the consignor how the consignment was dealt 
with throughout the time it was in its possession 
or control and, if necessary, to give evidence thereof 
-before the consignor is called upon to prove mis- 
conduct, but if misconduct onthe part of the 
yailway administration or its servants cannot be 


‘ BENGAL NAGPUR RY. 00, LD. v. HARIJIBAN IsWaR PATHAK (PATA) 


355 
the burden of 


fairly inferred from such evidence, 
shall lie upon the 


proving such misconduct 
consignor.” 


The difference between the two risk 
notes is this. In the previous one the 
railway administration was entirely 
absolved from responsibility for Joss in 
case of fire, robbery from a running train 
or any other unforeseen event or accident; 
but in other cases it was liable only if the 
loss was brought about by the wilful 
neglect of the employees of the admini- 
stration. In the form now in force the 
words ‘wilful neglect’ have been changed 
into ‘misconduct’ and the railway admini- 
stration is liable in case of loss by fire 
also provided thatit is due to the mis- 
conduct of their officials. In cases other 
than loss by fire or robbery a duty is cast 
upon the railway administration to give 
evidence as to howthey dealt with the 
consignment. Itis clear, therefore, that in 
this case the railway administration was not 
bound toadduce any evidence whatsoever as 
tohow they dealt with the consignment. 
The onus was entirely upon the plaintiff. 
But the railway administration has chosen 
to lead evidence to prove not the origin of 
the fire but the steps their employees took 
to extinguish it. In fact, there is no evi- 
dence of any misconduct by the railway on 
behalf of the plaintiff. It has, however been 
conceded that if the railway administration 
has chosen to adduce evidence and if from 
such evidence misconduct of the 6fficials of 
the defendant can be inferred, the plaintiff 
is entitled to succeed. Therefore, the main 
question in this case is whether there is 
anything in the evidence adduced by the 
defendant company from which misconduct 
of their officials can be inferred. If so, the 
appeal must fail, because if there is any 
evidence from which misconduct can be 
inferred the decision of the lower Appellate 
Court is final. If, on the other hand, there 
is no such evidence, the appeal must 
succeed, as a finding based upon no 
evidence is wrong in law. 

The gist of the evidence adduced on 
behalf of the de’endant company is that 
when the train which carried the two 
trucks loaded with the plaintiffs consign- 
ment reached Torang smoke was seen 
coming out of the logs by a jamadur. The 
driver and the guard of the train were 
informed and it was alleged by the wit- 
nesses of the defendant that a hosepipe was 
used to extinguish tbe fire, but without 
success. The two trucks were detached 
from the train and carried toa siding near 
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about a tank and there attempts were made 
to extinguish the tire, but asthe wind was 
high the attempt was unsuccessful and the 
consignment along with the trucks was 
burnt down. 

The learned Subordinate Judge has held 
the officials of the defendant guilty of mis- 
conduct by holding: (1) that the story of 
the defendant’s witnesses that a hosepipe 
was used was not true: (2) that they did 
not unfasten the iron chain by which the 
logs of wood were tied to the trucks: and 
that had this been done, a portion of the 
consignment would have been saved ; and 
(3) that the fire was noticed in one of the 
trucks only and: that the station staff 
ought to have detached that truck only 
and not both of them. He has definitely 
not said so, but-heseenis to be of the view 
that as the two trucks were kept together 
the ‘fire of one extended to the other and 
destroyed the logs loaded on it as well. 
These are the three acts of omission and 
commission by the Railway Officials on the 
basis of which he has held the railway 
administration partly responsible for the 
loss. Now the finding of the learned Sub- 
ordinate Judge that no hosepipe was used 
is a finding of fact and is conclusive in 
Second appeal. But it has been argued on 
beh Wf of the appellant that even assuming 
that no hosepipe was used, its omission 
does not constitute misconduct. . It has 
further been contended that there is no 
evidence to show that the iron chain could 
be unfastened without risk of life or that 
its unfastening would have saved the con- 
signment. It is urged that there is no 
evidence on the record to show that the 
fire in the second truck was not from before 
and -that it caught fire because it was kept 
by the side of the first truck. 

It is necessary, therefore, to examine the 
evidence of the witnesses examined on be- 
half of the defendant company on these 
two points not for deciding whether they 
are sufficient for the findings of the learned 
Subordinate Judge (of which he was the 
final Judge) but to see whether there is 
any evidence at all to support his findings 
that; (1) only one wagon was found to 
be on fire and the other one caught it on 
account of. iis proximity to the first, and 
that (2) the Icgs could have been unloaded 
by unfastening the chain and thereby the 
extent of the damage could have been 
reduced. (His Lordship then considered 
the evidence and proceeded.) I am, there- 
fore, clearly of opinion that there is 
absolutely no evidence on which the 
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learned Subordinate Judge could base his 
finding that only one wagon was on fire and 
the other caught fire on account of its 
proximity to the frst, and that the logs 
could have been unloaded by unfastening 
the chain. Nor is there any material to 
hold that the mere unfustening of the chain 
could have saved the logs without their 
being unloaded. The learned Advocate who 
appeared on benalf of the plaintiff sug- 
gested that if the chain would have been 
unhooked on one side, only a number of 
logs would have fallen down from the 
trucks. I am unable to hold so on pure 
imagination. There is absolutely no ma- 
terial on the record to show how the logs 
were loaded and whether any of them, and 
if so, how many were above the walls of 
the truck, or that they would have fallen 
down themselves by simply unhooking the 
chain. 


=! The learned Advocate, however, contend- 


ed that if the final Court of fact has drawn 
inferences from the evidence of the wit- 
nesses the findings cannot be questioned 
in second appeal. As I have said before, 
had there been any evidence on the record 
on which the findings can be supported 
they would have been final, but there is no 
evidence to support them. 

Assuming, however, that the findings of 
the learned Subordinate Judge that the 
chain could have been unfastened and this 
would have saved some of the logs from 
destruction, and that the fire in the second 
truck broke out later and could have been 
avoided had that truck been separated from 
the first one which was on fire, can be 
accepted and his further finding, which 
is final, that, hosepipe was not used is 
given effect to, the question still remains 
whether these constitute misconduct on the 
part of the railway company. In M.&8. 
M. Ry. Co. v. Sunderji Kalidas (1), it was 
held by the Oalcutta High Court that 
when misconduct on the part of the rail- 
way administration’s servants is alleged, 
it must be shown that the servants were 
actually responsible for the guilt or 
wrongful act; knowledge on the part of 
the railway administration or of their 
servants that one was likely to cause in- 
jury is not sufficient. Misconduct is not 
necessarily established by proving even 
culpable negligence: it is something op- 
posed to accident and negligence and is 
the intentional doing of sumething which 
the doer knows to be wrong or which he 


(1) 60 C 996; 147 Ind. Oas. 752; A I R 1933 Oal. 749; 
570 L J 281; 6 RO 356. 
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does recklessly not caring what the result 
may be. This view was adopted ‘in the 
same Oourt in’ Firm Banwari Lal Jagan- 
nath v. B. B. & C. I. Ry. Co. (2). In this 
Court in Firm Durgadutt Sriram V. Secret- 
ary of State (8), it was held that the 
mere omission of the railway company to 
lock one side of the wagon and simply 
sealing it wąs not a misconduct. 
also held that in any case misconduct is 
not less than “wilful neglect". In Naurang 
Lal v. B. B. & C. I. Ry. Co. (4), Wort, J. 
held that there is no difference between 
“misconduct” and “wilful misconduct” a 
term used in England. “Wilful" expresses 
the actcf the will of the person who is 
guilty of misconduct, but “misconduct”, 
must always have that condition attached 
to it. In some cases, however, distinction 
has been drawn between “wilful mis- 
conduct” and “misconduct”. The latter has 
been held to mean ‘unbusiness-like conduct’, 
Be that as it may, the question whether 
misconduct can be inferred from a set of 
facts is a question of law. Mookerjee, J. 
in Akhil Chandra Saha v. India General 
Navigation and Ry. Co., Ltd (5), quoted the 
observations of Lord Cairns in Metropolitan 
Ry. Co. v. Jackson (6): 

“It is impossible to lay down any rule except 
that which at the outset I referred to, namely that 
from any given state of facts the Judge must say 
whether negligence can legitimately be inferred and 
the jury whether it ought to be inferred." 

The learned Advocate for the respond- 
ent has relied upon the case in Vaughan 
v. Menlove (7), for the proposition that the 
. decision of the question of neglect is one 
of fact and not of law. In that case 
neglect was established and the question 
was whether it was such that a’ prudent 
man could not be guilty of it; and it was 
held that this question was properly left 
to the jury. In this case the very ques- 
tion of misconduct is in issue. In Secret- 
ary of State v. Ghanaya Lal Srikishan 
(8), it was held that the question whe- 
ther facts established amount to wilful 
negligence is a question of law and not 


©) 6LCE J .26; 160 Ind. Cas 728; A IR 1936 Oal. 
24;8R O 448 


(3) 11 PL T 161; 124 Ind. Cas 833; A IR 1930 Pat. 
283; 9 Pat. 733: Ind. Rul (1930) Pat. 449. 

(4) 16 P L T 8-7; 160 Ind Cas. 1086; A I R 1936 Pat. 
84; 2 B R 290,8 RP 424 : 
ao 21 C L J 565; 29 Ind. Cas. 260; A I R 1916 Cal. 


(6) (1873) 3 A C 193; 47 L J O P 303; 37 L T 679: 26 
W R 175. i : 
(7) (1837) 3 Bing. (N 0) 468; 132 E : 490; 4 Scott 244: 


1 Jur, 215; 3 Hodges51;6 L J OP 99. 
33s 10 Lah. 329; 111 Ind. Oas, 523; A I R1928 Lah. 
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of fact. The question, therefore, is, whe- 
ther the omission to apply a hose, to un- 
fasten the chain and keeping a truck in 
the proximity of one which was on fire are 
such from which misconduct can be 
legitimately inferred. Now according to 
the defence evidence, which seems to have 
been accepted by the learned Subordinate 
Judge, ihe servants of the railway com- 
pany soon after the discovery of fire shifted 
the two trucks, took them to a siding and 
engaged a number of men to pour water 
upon the burning logs by buckets, but 
they were unable to save them from being 
burnt down. It is easy at this stage to say 
why a particular act was not done. Nobody 
can say that the unfastening of the chain 
and attempting to unload the truck or 
using hosepipe would have been as useless 
as the pouring of water by means of buckets. 
Unless the conduct of the officials was 
unbusinesslike, misconduct cannot be in- 
ferred. Because the Railway Officials took 
one step rather than the other, they cannot 
be said to be guilty of misconduct. They 
did whatever they thought prudent at that 
time todo, and the question whether some 
other thing could have been done is 
absolutely immaterial, as there is nothing 
to show those other steps would have been 
efficacious. 

The learned Advocate for the respond- 
ent has relied upon a Single Judge decision 
in B. N. Ry. Co. Ltd. v. Moolji Sicka & 
Co. (9), for the proposition that neglect 
is good evidence of misconduct; but in 
this case there is in my opinion no neglect. 
It is, as [ have said, a question of taking 
one step to extinguish ths fire instead of 
the other. Even if the officials erred in 
their judgment, it is not a case of neglect, 
much less of misconduct. He further relied 
upon the case of Musgrove v. Pandelis (10), 
and contended that the omission to use a 
hcsepipe, to detach one wagon from another, 
and to unfasten the chain amounts tu 
neglect; but in that case there were clear 
materials on which the Court found that 
the fire which originally started would have 
harmlessly burnt itself out had the servant 
of the defendant turned off the cap leading 
from the petrol tank to the carburetter, 
Here it is not a case of taking no steps at 
all. Some step was taken and it was not 
unreasonable nor unbusinesslike. In my 
opinion, therefore, the plaintitis have not 


9) 49 O L J551; 122 Ind. Oas 625; AI R 1929 Oal. 


( 
- Ind. Rul. (1930) Cal. 257. 
ET (19192 K B43; 8 L J KB 915; 120 L T 601; 


35 T L R299; 63 B J 353. 
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made out a case for damages. I allow the 
appeal, set aside the decree of the learned 
Subordinate Judge and restore that of 
the trial Court. 
costs of this Court 
Appeal below. 


D. Appeal allowed. 


PP pce e Atena eaaa tees 


MADRAS HIGH COURT 
Second Civil Appeal No 1194 of 1932 
November 2, 1936 
VARADAOHARIAR, J. 
KHAJI DODDA KHAJI SAIB AND OTHERS 
= —DEFENDANTS—ÅPPBLLANTS 
VETSUS 
CHIGAMALLA NANJAPPA AND OTHERS 
— PLAINTIF¥8—RESPONDENTS 
Lort—Nuisance—Right to property—Power of Court 
to restrain owner of a building from using itas a 
mosque—Mazim sic utere tuo ut alienum non: Jaedas 
Eh fn th fab | 
oug e use of a building as a m j 
not ipso facto be a nuisance or aucune ae aa 
obnoxious user of the building, having regard to 
the character of the neighbourhood and other cir- 
cumstances the Court may issuse an in junction 


restraining the owner of the buildi i 
Seen ay Iding from using 

The maxim stc utere tuo ut alienum non laedas 
lays down a principle essential to peace, order and 
well being of the community and its application 
has to be determined with reference to the circum- 
stances of each case and not on mere abstract con- 
siderations. Kasim Ali Khan v. Birj Kishore (1) 
Sesha Ayyangar v. Seshayyangar (2), Parthasarathi 
v. Chinnakrishna (3), Janki Prasad v, K aramat 
Hussain (4), Mohamed Hussain v. Babasah (5) and 
ae Pitchai Rowther v. Devaji Row (6), referred 
0. 


8. O. A. ‘against the decree of the Distri 
Court of Bellary in Appeal Suit No, 13 of 
1931 preferred against the decree of the 
Court of the District Munsif of Hospet in 
Origina] Wai N h 212 of 1929. 

Mr. . Narasimmachari 
Re A war, for the 

Mr. K. Umamaheswaram, for the Respon- 
pan 

udgment.—This second a i 
out of asuit brought on behalf aoe Hindu 
residents of a village in Bellary District 
for an Injunction restraining the defendants 
from constructing a Jumma Masjid which 
they proposed to erect on a plot shown in 
the plan attached to the plaint and also 
for a declaration of tke rights of the Hindus 
to carry certain processions, ete., along the 
routes indicated in the plan. When the 
matter was pending before the Court of 
first instance, the District Munsif refused 
to grant.a temporary injunction restraining 
the ccmpletion of the building and when 
the maiter came on for fina] disposal before 


as well as of the Court of 
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him, he limited the injunction to one res- 
training the defendants from declaring that 
building to be a mosque. -He also granted 
a declaration in respect of the plaintiffs’ 
rights as regards processions, etc. The 
learned District Judge has confirmed the 
decree of the District Munsif. Hence this 
appeal by the defendants. 

The second appeal has been pressed only | 
in respect of the injunction restraining the 
use of the building as a mosque. On behalf 
of the appellants, Mr. Narasimmachariar, 
drew my attention to the proposition laid 
down as early as in Kasim Ali Khan V. 
Bir] Kishore (1) and Sesha Ayyangar v. 
Seshayyangar (2), that parties are at liberty 
to build what structure they please upon 
their own land and use them for religious 
worship as they choose. The statement of 
the rule in Sesha Ayyangar v. Seshayyangar 
(2), is qualified by the addition, “provided 
that in the performance of their worship 
they do not cause material annoyance, to 
tbeir neighbours’. In Parthasarathi v. 
Chinnakrishna (3), ihis view was affirmed, 
with the further addition to the proviso 
that “no public nuisance is caused.” I am 
unable to accede to the suggestion made 
on behalf of the respondents that the use 
of the building as a mosque will ipso facto 
be a nuisance or amount to an obnoxious 
user having regard to the character of the 
neighbourhood, but I am not satisfied that 
it is only on the ground of nuisance that 
the Court can impose limitations in a case of 
this kind. | 

The decisions above referred to are only 
illustrations of the well known maxim quoted 
by the learned District Judge “sic utere tuo 
ut alienum non laedas. As observed in 
Broom’s Legal Maxims (9th Edition) at 
p. 260 the principle is one essential to the 
peace, order and well being of the com- 


-munity, and its application has to be de- 


termined with reference to the circumstances 
of each case and not on mere abstract 
considerations. I quite agree with the prin- 
ciple recognised in Janki Prasad v. Karamat 


.Hussain (4) that a Civil Court is not con- 


cerned with mere matters of sentiment or 
even with danger to the public peace which 
itis for the magisterial authority to provide 
against. But it seems to me that in the 
proper application of the maxim above 
referred to these considerations are not 


(1) 2 N W P 182. 

(2) 2 M 143. 

(3) 5 M 304. 

(4) A I R 1931 All. 674; 137 Ind. Cas. 587; (1931) A 
L J 624; 53 A 836; Ind. Rul, (1932) All. 333. 
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wholly out of place. In the decision in 
Mohamad Hussain v. Babasah (5) to which 
the appellants’ learned Counsel drew my 
attention, the learned Judges pointed out 
that in the absence of evidence to the con- 
trary they were not prepared to make any 
Presumptinn that the proposed structure 
will be improperly used. It must also be 
remembered that in that case the Hindu 
temple complained of was already in ex- 
istence and all that was proposed was the 
addition ofa mantapam. In Syed Pitchai 
Rowther v. Devaji Row (6), Horwill, J. laid 
some stress upon the fact that in the case 
before him there was nothing in the evi- 
dence to indicate that it would be -impos- 
sible for both parties to enjoy their respec- 
tive rights. I wish that in the present 
case it had been possible for me to come 
to the same conclusion. Both the” Courts 
below have referred not merely to what is 
known asthe general consequence of the 
erection of a mcsque for the first time in 
a Hindu locality, but to the indications 
afforded by the evidence in the case as to 
the attitude taken up by the defendants in 
respect of rights which the Hindu of the 
locality had theretofore been accustomed to 
enjoy. In tbe face of the findings based 
upon such considerations, I do not feel I 
will be justified in interfering with the 
decision of the lower Court merely upon 
abstract theories of legal rights. 

The second appeal, therefore, fails and is 
dismissed with costs, 

Leave to appeal granted. 
A. -Appeal dismissed. 


CO) TL MeL 3 Btls 166 tag Ge Cas. 585, 
; . Cas. 777; 
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~ PATNA HIGH COURT 
Miscellaneous Civil Appeal No. 240 of 1936 
and l 
Civil Revision No. 483 of 1936 
February 26, 1937 
; RoWLAND, J. 
JAMUNA PRASAD RAI— APPELLANT 
Versus 
_ RAJBALLAM RAJ— RersPoNDENT 
Civil Procedure Code (Act V of 1908), e. 2 (2), (14), 
0. XLI, r. 11 (1) \2)—‘Decree' and ‘order’, distinction 
between Manner of expression, whether material— 
Distinction between sub-rr, (1) and (2) of r.11, O. XLI 
—Dismissal of appeal under sub-r.(1), whether ap- 
pealable os decree— Dismissal under sub-r. (2), whe- 
ther appealable. 
The presence or absence of a formal expression 
cannot be the true criterion of the difference between 
a decree and an order. Reading the two definitions 
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together, the essence of the distinction seemé to lie 
in the nature of the decision —whether it is an 
adjudication of a particular kind or not-~rather than 
inthe manner of its expression. 

The difference between the wording of sub-r. (1) 
and sub-r (2) of O. XLI, r. 11, Civil Procedure Code, 
is significant. Sub-r (2) provides for “an order that 
the appeal be digmissed”, if the appellant does not 
appear when the appeal is called on for nearing. The 
intention is clear to make the order under this 
sub-rule not appealable; and for this there are two 
good reasons: first, the ground ef dismissal under 
O. XLI, r.11 (2) being non-appearance, the Court has 
not considered and adjudicated on the question whe- 
ther there is any merit in the appeal: secondly, the 
Code has provided another remedy under O. XLI, 
r. 19, by application for the re-admission of the appeal, 
and if that application is refused, anappeal lies 
under O. XLII, r. 1 (2). Bot an appellant has no 
such remedy when his appealis dismissed under 
O, XLI, r. il, sub-r. (1). Such a dismissal has, so 
far as the Court pronouncing it is concerned, the 
finality which is an essential ingredient in the 
definition of “decree” in s, 2 (2), and in substance it 
expresses an adjudication withia that definition, to 
the effect that the appeal is without merit. If so, 
“dismissal” under sub-r. (|) would amount to a 
decree but ‘an order that the appeal be dismissed’ 
under sub-r. (2) would not. Makhu Sahu v. Kamta 
Prasad Sahu (1), explained. 


Misc. ©. A. from appellate order of 
T District Judge, Shahabad, dated June 9, 
1936. 

Mr. Mojibur Rahman, for the Appellant. 

Mr D. N. Varma, for the Respondent. 

Judgment. In Miscellaneous Appeal 
No. 240 of 1935 Jamuna Prasad Rai, judg- 
ment: debtor, presents a second appeal from 
an appellate decision of the District Judge 
of Shahabad dismissing under O. XLII, r. 11, 
sub-r. (1), Civil Procedure Code, his appeal 
from the decision of the Munsif, Third 
Court, Arrah, disallowiug his objection to 
the execution of the decree on the ground 
that full payment had been made to the 
decree holder out of Court. In Civil Re- 
vision No. 489 of 1936, the same Jamuna 
Prasad Rai asks this Court to revise the 
above appellate decision in case it is held 
that no appeal lies. It seems unfortunate 
that ‘litigants should be in doubt as to the 
nature of their remedy and should feel 
themselves compelled to institule two pro- 
ceedings instead of one. 

The order of the first Court being a 
decision determining « question arising 
between the parties to the suit and relat- 
ing to the execution, dischirge or satis- 
faction. of the decree, was a “decree” 
within the meaning of s. 2 (2), Civil 
Procedure Code read with s. 47. The 
determination on merits of an appeal from 
a decree is also generally regarded as a 
decree for the purposes of second appeal. 
The question is whether cases where after 


3€0 


full hearing n judgment in conformity 
with O. XLL r. 31, Civil Procedure Code, 
has been written, and cases where an 
appeal has been dismissed summarily under 
O. XLI, r. 11, are on the same fooling. 
Tn the former class of cases a full and 
formal decree in accordance with O. XLT, 
r. 30, is drawn up. But when an appeal 
is dismissed under O. XLI, r. 11 the 
practice is merely to notify the dismissal 
to lower Court under O. XLI, r. 11, (3) and 
the entry in the order-sheet of the appeal 
remains as the only expression of the 
decision, This difierence of practice may 
at first sight create the impression that 
dismissal under O. XLI, r. 11, is not a 
decree because the words “formal expres- 
sion” appear in the definition of a ‘decree’: 
s. 2 (2) of the Code. But the same words 
“formal expression” appear in the defini- 
‘tion of an ‘order’: s. 2 (14). Therefore, the 
presence or absence of a formal expression 
cannot be the true criterion of the differ- 
ence between a decree and an order; and 
if. it be urged that without formal expres- 
sion there can be no decree, the answer is 
that the words “appeal dismissed” over 
the signature of a Judge are a formal 
expression of a decision: if they were not 
considered to be that, they would not 
even amount to an order as defined in 
s. 2 (14). Reading the two definitions 
together, the essence of the distinction 
seems tv. lie in the nature of the decision— 
whether it is an adjudication of a parti- 
cular kind or not—rather than in the 
manner of its expression. 

The view which has generally prevailed 
hitherto is that the dismissal of an appeal 
under O. XLI, r 11, sub-r. (1) is appeal- 
able as a decree whereas dismissal under 
r. 11, sub-r. (2) is not. The difference 
between the wording of sub-r. (1) and 
sub-r. (2) of O. XLI, r. 11, is significant. 
Sub-r. (2) provides for “an order that the 
appeal be dismissed”, if the appellant does 
not appear when the appeal is called on 
for hearing. The intention is clear to 
make the order under this sub-rule not 
apperlable; and for this there are two 
good reasons: first, the ground of dismissal 
under O. XLI, r. 11 (2) being non-appear- 
ance, tbe Court has not considered and 
adjudicated on the question whether there 
is any merit in ihe appeal; secondly, the 
Code has provided another remedy under 
©. XLI,r. 19, by application for the re- 
admission of the appeal, and if that 
application is refused, an appeal lies under 
O. XLII, r.1 (¢). But an appellant bas no 


JAMUNA PRASAD RAT V. BAJBALLAM BAT (PAT) | 


16910 


such remedy when his appeal is dismissed 
under O. XLI, r. 11, sub-r. (1). Such a 
dismissal has, so far asthe Court pronounce: 
ing it is concerned, the finality which is 
an essential ingredient in the definition of 
“decree” in a. 2 (2); and in substance it 


-expresses an adjudication within that 


definition, to the effect that the appeal is 
without merit. How it came about that 
such different language was used in 
sub-r. (1) and in sub-r. (2) of O. XLI, 
r. 11, is apparent on reference to the old 
Code, s. 551. In that section the authority 
to dismiss for default and to dismiss sum- 
marily after hearing the appellant’s Pleader 
are conferred in the same terms; and this 
had led to a conflict of judicial opinion. 
The one opinion was that both cases were 


on the same footing, and in both cases 


the dismissal was a decree; the other was 


that dismissal for default of appearance 


was not a decree. It has been generally 


considered since the amendment that the 


altered language was intended to contrast 
these two forms of dismissal. If so, “dis- 
missal” under sub-r. (1) would amount tio a 
decree but ‘an order that the appeal be 


dismissed’ under sub-r. (2) would not. 


A curious consequence in some cases 
follows if it were held otherwise. The 
first Court, let us suppose, has given its 
findings of fact and has also decided a 
question or questions of law such as whether 
a shorter or a longer period of limitation 
governs the suit. The Code provides for 
re-consideration of the findings of fact in a 
first appeal and of the correctness of the 
law both in first and in second appeal. 
If, however, no second appeal lies from 
a dismissal under O. XLI, r. 11 (1), the 
consequence follows that a District Judge 
by not writing a judgment can give an 
erroneous decision on a point of Jaw, a 
finality which it would not have if he 
had given reasons in support of it. It is 
said, however, that Makhu Sahu v. Kamta 
Prasad Sahu (1) is authority for the con- 
trary view, namely, that there is no dis- 
tinction between the two cases and that 
there is no appealable decree in either 
case. It is a well known principle that 
every- case is authority for what it decides 
and no more; and the point for decision 
in Makhu Sahu’s case (1) was whether the 
law required the lower Appellate Court to 
write a judgment even while summarily. 
dismissing the appeal. In Makhu Sahu's 
case (1) it was decided that the law 
(1) 13 Pat. 540; A IR 1934 Pat. 341; 150 Ind. Cas, 
817; 15 P LT 293; 7 RP 2L 
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“does not demand a judgment under 
O. XLI, 1. 31, when an: appeal is sum- 
marily dismissed. For this much Makhu 
Sahu's case (1) is direct authority; and I 
have been told by both the learned Chief 
Justice and the learned Judge who was 
his colleague that it was not intended to 
be en authority for more than that. The 
Observations in the judgment (ab p. 542% 
of the report} quote the words “the Court 
may make an order that the appeal be 
dismissed” from sub-r. (2), and proceed 
‘there is thus 1.0 appeal from an order 
made under the rule.” This was said with 
reference to sub-r. (2). The remark (at 
F. 946“ of the report), ‘there is no appeal 
from such order’, was made inadvertently 
in a context which made it appear appli- 
cable to dismissals under both sub-rr. (1) 
and (2). Makhu Sahu’s case (1), therefore, 
does not establish that a second appeal is 
wholly incompetent but that summary 
dismissal without writing a judgment is 
not by itself a good ground for second 
appeal, 

I have not, however, in the present 
case to decide whether from the appellate 
decision on a case under s. 47 a second 
‘appeal lies, because the suit in execution 
of whose decree the case arose was a suit 
of the nature cognizable by Courts of 
Small Causes and the valne of the subject- 
matter of the original suit did not exceed 
five hundred rupees; and by s. 102, Civil 
Procedure Code, there is no second appeal 
in such a case. Second (Mise?) Appeal 
No. 210 is on this ground not maintainable. 
1 have to consider whether in the case 
before me the dismissal of the appeal 
should be set aside in revision. The 
Judgment-debtor preferred an objection on 
the ground that he had made a payment 
of Rs. 478 to the decree-holder out of Court 
whi-h he asked the Court to record under 
O. ANI, r. 2. The Munsif before whom 
the execution was pending considered the 
evidence adduced by the judgment-debtor 
and found that the witnesses were in- 
terested, their statements were discrepant, 
and the receipt itself was highly suspicious, 
He decided that the plea of payment was 
false and rejected the application. The 
District Judge’s decision was limited to 
these words: “Heard. The appeal is sum- 
marily dismiszed.” 

. Ib is clear from the decision in Makhu 
Sahu's case (1) that the law did not require 
the learned District Judge to write a 
judgment. But I have been referred to 
*Pages of 13 Pat—[Hd.] 
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Mahabir Das v. Sadho Chaudhuri (2) a case 
in which the summary dismissal under 
QO. XLI, r. 1], of an appeal from the 
decision in a title suit was set aside and 
the appeal remanded to be re-heard. But 
that case laid down no general rule or 
principle. I do not read it as extending 
the grounds for second ‘appeal beyond 
those stated in s. 100 or the grcunds for 
interference in civil revision beyond those 
which are to be found in s. 115, Civil 
Procedure Cade. 

In the original suit the trial Court had 
framed a number of issues, and the learn- 
ed Judges may have felt a difficulty in 
determining on what findings the lower 
Court's decree was affirmed by the District 
Judge and whether those findings were 
sufficient for the disposal of the suit. Dis- 
trict Judges can avoid putting the Court of 
second appeal in such a difficulty by indi- 
cating in a few words what findings of the 
first Court are accepted and made the 
basis of the appellate decision. I do 
not in the present case feel any such 
difficulty. There was only one point for 
determination, namely, the question of fact 
whether the payment alleged by the judg- 
ment-debtor had been made or not. 1 
have no doubt that in dismissing the 
appeal the District Judge intended to accept 
the finding of the Munsif that the pay- 
ment was not true, and that finding, if 
accepted, was sufficient for the disposal of 
the matter. 

It might have been better if the Dis- 
trict Judge had said explicitly that the 
Munsif's decision appeared to him to be 
correct for the reasons given therein. But 
s. Ilo of the Code will not justify my 
interference in revision simply on the 
ground that had I been in the District 
Judge's place I should not have dismissed 
the appeal without expressing jn definite 
words my acceptance of the finding of the 
first Court. The miscellaneous appeal and 
civil revision are both dismissed with costs. 
There will not be a separate hearing fee 
n the civil revision, 


D. Appeal and revision 
dismissed. 


(2) 17 P L T 607; AI R 1936 Pat. 505; 163 Ind 


Oas, 142; 2 B R568; 8 R P 620. 
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MADRAS HIGH COURT 
Appeal No. 163 of 1934 
February 14, 1936 
VARADACHARIAR AND Mockert, JJ. 
C. T. V. E. VAIRAVAN CHETTY anp 
OTHERS - APPELLANTS 
Versus : 
CHETTICHI ACHI—RESPONDENT 
Limitation Act (IX of 1908), s. 10, Sch. T, 
Arts. 69, 120 — Family errangement—Hundi vest- 
ing .in defendant's favour for payment of third per- 
son's debts -— Balance to be paid to third person— 
Defendant, whether trustee within s. 10—Defend- 
ant’s obligation to account is equitable~Suit for 
accounts—Article of limitation applicable — Time, 


when runs. | | : 
Where according to a family arrangement a certain 


hundi vests in a defendant for payment of debts 
of the husband of the plaintiff and the balance after 
payment is to be paid to the plaintiff's husband, 
the arrangement is a trust for specific purpose within 
the meaning of s. 10, Limitation Act, and the 
plaintiff's husband is entitled to call upon the 
defendant to account for the proceeds of the kundi. 


[Case-law referred to.] 

In the above case the obligation of the defend- 
ant isequitable. If he is regarded as agent of 
such third person, for paying off his creditors, the 
suit for accounts will fall under Art. 89, if not 
under Art. 120. In both casestime runsfrom the 
date of defendant's denial of such third person's 
claim or infringement of such right in any other 
manner. Annamalai Chettiar v. Muthu Karuppan 
Chettiar (10) and Bolo v. Koklan (11), relied on. 


A. against the decree of the Sub-Judge, 
Sivaganga, in O. S. No. 6% of 1930. 


Facts—This appeal by the defendant 
arises out of a suit for accounts and for 
recovery of money that may be found 
due on the taking of accounts. The plaint- 
iff is the widow of one Vellayappa Chetty 
who died in September 1927. In May 1913, 
there was a family arrangement between 
Vellayappa and his father Ruman Chetty, 
brought about by certain arbitrators of 
whom the defendant himself was one and 
was signed by the defendant as one of the 
arbitrators. One of the terms of that settle- 
ment was that a sum of Rs. 4,000 should 
be set apart from the family funds, to en- 
able Vellayappa to pay off his private 
debts. As-the father was apparently not 
prepared to place that sum in the hands 
of Vellayappa himself, the award provided 
that the money should be kept with the 
defendant who would be asked to dis- 
charge the debts. On the same day, a 
hundi for Rs. 4,000 was admittedly issued 
by the father payable to the order of the 
defendant, The plaintiff is now suing only 
as the heiress of Vellayappa. The defend- 
ant’s written statement, however, is almost 
wholly negative in form. He only takes 
care not to deny in express terms his part 
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in the making of the award and admits that 
the hundi for Rs. 4,000 payable to his 
order was given to him and he says that he 
did not cash it, but to the best of his 
memory the hundi was handed over to 
Vellayappa himself with an endorsement 
by the defendant, so that the money might 
be paid to D. W. No. 1 who, the defend- 
ant alleges, was one of the creditors -of 
Vellayappa. Beyond this. the defendant 
says he knows nothing. The question now 
is as to what happened tothe hundi or its 
proceeds. 


Messrs. T. R. Srinivasa Ayyangar, S. 
Ramanujam, V. Ramaswami Ayyar, N. G. 
Krishnu Ayyangar and R. Rangachavi, for 
the Appellants. 

Mr C. Somasundaram Chettiar, for the 
Respondent. 


Varadachariar, J.—(After setting out 
the facts as above and after discussing the 
evidence, his Lordship continued). We 
agree with the finding of the lower Court 
that the hundi was cashed by the defend- 


- ant who had agreed to undertake the obli- 


gation cast upon him as per the terms 
of the arrangement alleged in para. 6 of 
the plaint. The only other question argu- 
ed before us was the plea of limitation. 
The lower Court has held that the suit is 
covered by s. 10, Limitation Act, and 
there is accordingly no bar of limitation. 
In the view that the payment to Vella- 
yappa himself of any balance that might 
remain after payment of his creditors was 
part of the arrangement under which the 
hundi was issued to the defendant, there 
can be little difficulty in holding thats. 10, 
Limitation Act, covers the present suit, 
The section requires that the property 
should ‘have become vested in the defend- 
ant in trust for a specific purpose. As the 
trust in the present case relates to money, 
the issue of the hundi in favour of the de- 
fendant was sufficient to vest the amount 
in him, and there is nodoubt that a 
trust for the payment of the debts of Vella- 
yappaand of the balance to Vellayappa 
himself will constitute a trust for a 
“epecific purpose.” The only other re- 
quisite for the application of s. 10 is that 
the suit must be one for the purpose of 
following the trust property or the proceeds 
thereof or for an account of such property 
or proceeds. It has been contended þe- 
fore us that the trust, if any, was only for 
payment of Vellayappa’s creditors, that in 
that view Vellayappa cannot be regarded 
as a “beneficiary” and that s. 10 ought 
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not to be applied to a suit whose object is 
not to compel payment of the debts. The 
section does not in terms say that the suit 
must be one by the beneliciary or his re- 
presentatives, but the expression ‘“‘follow- 
ing” trust property practically implies that 
condition. Prior to the Limitation Act of 
1908, the section did not contain any refer- 
ence to a suit for “accounts.” In that 
state of the law, it might perhaps have 
been possible to contend that the benefici- 
ary alone could file a suit under the sec- 
tion and the suit must only be for the re- 
covery of the trust property. We are not 
prepared to accept the contention that 
Vellayappa cannot be regarded as a benefi- 
ciary, but it does not seem tous necessary 
for the purpose of this ease to express a 
definite opinion with reference to that con- 
tention. He was certainly entitled to call 
upon the defendant to account for the pro- 
ceeds of the hundi and in that view the 
present suit is clearly within the scope of 
s. 10 after the inelusion in that section in 
1908 of suits for accounts. 

The case relied on in this connection, 
Jasooda Bidi v. Purmanand (1), is nol ana- 
logous to the present case. The suit there 
was instituted by one whoclaimed under 
the settlor. In the present case it does not 
appear that the arrangement in favour of 
the creditors had been communicated to 
them. The legal position will then be that 
Vellayappa would be the beneficiary for 
the time being: see Bill v. Cureton (2): 
Garrard V. Lord Lauderdale (3): Synnot v. 
Simpson (4},ab pp. 133, 134*; Ellis & Co. 
v. Cross (5): Halsbury Laws of England, 
Vol. 28, para. 71. In a sense both Vella- 
yappa and his father were parties to Ex. A 
and ihe provision was made out of common 
funds. This may raise a question whether 
after the father’s death Vellayappa alone 
could have revoked the trust in favour of the 
creditors: cf, Priestly v. Ellis (6): see also 
In re Fritzgerald’s Settlement: Fritzgerald v. 
White (7) but this is immaterial for the 
present purpose. Whether Vellayappa was 
a settlor jointly with the father or a 

(1) 16 A 256; A W N 1894, 73. 

(2) (1835) 2My.L& K 503;39 ER 10386;4L J 
Ch. 98; 39 R R258. 

9 (1830) 2 Russ. & My. 451; 3 Sim. 1; 30 RR 


(4) (1824) 5 H L C 121; 101 R R 81 
(5) (1915) 2K B 654; 34 L J K B 1622; 113 L T 503; 
(1915) H B R 239, 
oo sei) 1 Ch. 489; 66 L J Oh. 240; 76 L T 187; 49 
4 
3860 (1887) 37 Ch. D 18; 57 L J Oh. 594; 36 W R 


*Page of (1854) 5 H. L. 0.—[Ed] 
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settlor by himself, he could also be a bene- 
ficiary according to the above authorities. 
Even if, as indicated in Some of them, see 
also Acton v. Woodgate (8), the defendant 
is only to be regarded as an agent of 
Vellayappa and not as a trustee, the suit 
will bein time as will be presently shown. 
But as the legal title to the hundi and 
the proceeds thereof had undoubtedly vest- 
edin defendant No. 1, it seems right to 
regard the defendant as a trustee rather 
than as an agent; see Chhatrapat Singh v. 
Gopichand (9). Assuming, for the sake of 
argument, that the case does not fall under 
s. 10, Limitation Act, we are unable to ac- 
cept the appellant's contention that the 
suit is governed by Art. 62. The defend- 
ants obligation is certainly an equitable 
obligation to account, and Vellayappa could 
not at the moment of the issue of the hundi 
or its realisation claim the money as money 
had and received: see Annamalai Chettiar 
v. Muthukaruppan Chettiar (10). One sug- 
gestion on behalf of the plaintiff is that the 
suit may be regarded as governed by 
Art. 60; but we are unable to accept that 
suggestion because itis difficult to tind an 
agreement that the money shall be payable 
on demand. lf the defendani is to be re- 
garded as an agent of Vellayappa for the 
purpose of paying off his creditors, the suit 
will fall under Art. 89: and as there was 
no demand and refusal prior tothe notice, 
Ex. L, dated August 10, 1926, the suit will 
be in time, whether limitation runs from 
that date or from Vellayappa’s death in 
September 1927. If this is not the correct 
view, the suit will be governed by Art. 120; 
and even in that case limitation cannot 
be held to have commenced or the right 
to sue accrued prior to the date of Ex. L 
for, as observed in Bolo v. Koklan (11), 
and Annamalai Chettiar v. Muthukaruppan 
Chettiar (10), the defendant could not point 
to any prior date at which he had denied 
Vellayappa's claim or in any other manner 
infringed or threatened to infringe his 
right. The plea of limitation must accord- 
ingly be overruled. The appeal fails and 
is dismissed with costs. 
A."D. Appeal dismissed. 


(8) (1833) 2 Myl. & K 492; 39 E R 1032; 5 L J Ch. 83, 

(9) 260 750;40 WN 446. 

(10) 8 R 645; 130Ind. Cag. 609; A IR 1931 PC 9- 
60M LJ 1;33L W 30; 3850 WN 145; 33 Bom. L R 
168; (1931) M W N 187;54 OL J 175; 531A L; Ing. 
Rul. (1931) P O 65 (P ©). 

(11Y 11 Lah. 657; 127 Ind. Cas. 737; AIR 1930 P O 
270: (1930) A L J 1188; 32L W 338;340 WN 1169. 
32 Bom. L R 1596; 57 I A 325; 52 O LJ 450/31 PL R 
832; 29M L J 621; 14 NLJ1;Ind „Rul. (1930) PG 
353 (PO) 


364 


PATNA HIGH COURT 
Civil Revision Petition No. 
of 1936 
January 20, 1937 
FAZL ALI AND Manan, JJ. 
CHAIRMAN ann COMMISSIONERS oF 
CGHAIBASSA MUNICIPALITY— 
PETITIONERS 
VETSUS 


GOBIND SAO-— OPPoSITE Party 

Limitation Act (IX of 1908), Sch. I, Arts. 115, 120— 
Suit for recovery of dues under Bihar and Orissa 
Municipal Act — Limitation applicable — Settlement 
for collecting tolls in market with defendant—Suit 
for recovery of dues under such settlement—Article 
applicable. 

The Limitation Act applies for recovery of dues 
under the Bihar and Orissa Municipal Act, since no 
special period of limitation is provided in the Act. 

Article 115 and not Art. 120 applies toa suit by a 
Municipality governed by Bihar and Orissa Munici- 
pal Act, for recovery of dues from the defendant, 
who is given the right to collect the tolls in a market 
under a settlement for two years, where the sum 
sought to be recovered is due to the plaintiff under a 
contract by which the defendant had bound himself to 
pay a certain amount annually and there had been 
a breach of this contract by the defendant. Con- 
sequently a suit brought for the recovery of the 
balance more than three years after the sum becomes 
due is barred, Dip Narain Chowdhury v. Additional 
District Magistrate (1), Venkata Gurunatha Rama 
Seshayya v. Sri Tripura Sundari Cotton Press (2) and 
Lalji Singh v. Ramrup Singh (3), distinguished 
Tricomdas Cooverjt Bhoja v. Gopinath Jiu Thakur 
(4), relied on, 

O. R. P.from an order of the Small 
Cause Court Judge, Chaibassa, dated Feb- 


ruary 6, 1936. 
Mr. G C. Mukerjee, for the Petitioners. 
Mr. R. S. Chatterjee, for the Opposite 
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arty. < 

Fazl All, J—This is an application by 
the Chairman and the Commissioners of 
the Chaibassa Municipality whose suit for 
the recovery of Rs. 233-4-0 has been 
dismissed by the Small Cause Court Judge, 
of Chaibassa. It appears that in exercise 
of the powers conferred by the Bihar and 
Orissa Municipal Act, the Municipality 
has established 2 market in Chaibassa and 
the right to collect the tolls in that 
market was settled with the defendant for 
the years 1931 and 1932 for a sum of 
Rs. 560. The defendant paid Rs. 326-12 
out of this sum and so the Municipality 
brought the present ‘suit to recover the 
balance, that is to say, Rs. 233-4. The suit 
was admittedly brought more than three 
years after the sum sought to be reco- 
vered hid become due and thus a question 


arose in the Court below whether Art. 115- 


or Art. 120, Limitation Act, was the proper 
Article to be applied to the present case. 
It is clear that if the suit came under 
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Art. 115, which provides as the period of 
limitation a period of three years from the 
date when the cause of action in the suit 
covered by the Article arose, thesuit was 
barred by limitation. On the other hand 
the limitation would be saved, if the suit 
is held to fall under Art. 120, Limitation 
Act, which provides a period òf six years 
from the date when the right to sue 
accrues. The learned Small Cause Court 
Judge being of the opinion that the suit was 
governed by Art. 115, held that it was 
burred by limitation and dismissed the 
suit. The present application is directed 
against this decree of the learned Small 
Cause Court Judge. 

Now, the learned Advocate for the 
appellant in pressing his contention that 
the view taken by the learned Small Cause 
Court Judge is not correct relied upon 
the following cases, Dip Nurain Choudhry 
v. Additional District Magistrate (|), 
Venkata Gurunatha Rama Seshayya v. Sri 
Tripura Sundari Cotton Press (2) and Lalji 
Singh v. Ramrup Singh (3). In Dip 
Narain Choudhry’s case (1) the suit had 
been instituted to recover certain taxes due 
to the Municipality and upon a discussion 
of the various provisions of the Municipal 
Act it was held that to a suit for tke 
recovery of dues under s. 130, Municipal 
Act, there being no other limitation pro- 
vided for in the other Articles of the 
Schedule, Art. 120, Limitation Act, applied 
and the suit in question having been 
brought within six years of the date when 
the taxes became due, ought to be decreed, 
The learned Advocate for the appellant has 
referred us to ss. 268, 275, 368 and 130, 
Municipal Act, for the purpose of showing 
that the dues which are sought to be re- 
covered in the present suit are covered by 
s. 130, Municipal Act. It appears to me, 
however, that as no special period of limita- 
tion is provided in the Municipal Act for 
the recovery of dues under that Act, we 
have to fall back upon the Limitation Act 
and the question to be decided, therefore, 
is whether the present suit falls under any 
of the special Articles of the Limitation Act. 
If it does not fall under any of the special , 
Articles it must be held to be governed by 
the residuary Art. 120 Now, I have no 
doubt in my mind that the Article which is 

(1) A I R 1933 Pat. 65;141 Ind. Cas, 792;13P LT 
771; Ind. Rul. (1933) Pat. 92. 

(2) 49 M 468; 91 Ind. Cas 515; AI R 1926 Pat. 615; 
(PO). J 520; 24 L W102; (1926) M W N 450 

(3) AIR 1934 Pat, 148; 150 Ind. Cas. 975;13 Pat, 
192; 7 R P 47. 
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applicable to the present suit is Art. 115, 
Limitation Act. 

In Tricomdas Cooverji Bhoja v. Gopinath 
Jiu Thakur (4) it was made clear by the 
Judicial Committee that the word “ com- 
pensation” as used in the Contract Act has 
been used in a very wide sense and 
Art. 115 in that case was applied to a suit 
to recover royalty under a lease of certain 
land with the right to the coal therein. 
If the dues which are sought to be reco- 
vered from the defendant could have heen 
described as rent, the appropriate Article 
would have been Art. 110 but there is 
some authority for the view that such a 
due cannot be properly described as rent 
and, therefore, we have to fall back upon 
Art. 115. There can be no doubt that 
the sum sought to be recovered was due to 
the plaintif under a contract by which 
the defendant had bound himself to pay a 
certain amount annually and the present 
suit had to be brought by the plaintiff, 
because there had been a breach of this 
contract by the defendant. Article 115 has 
been made applicable to similar suits and 
I have no doubt that it is the appropriate 
Article to be applied to the present case 
also. The last two cases relied upon by the 
learned Advocate for the appellant do not 
appear to be of much assistance to us. In 
Venkata Gurunathe's case (2) a suit was 
brought by a shareholder against a com- 
pany for recovery of the dividend and in 
Lalji Singh's case (3) the suit was brought 
to recover nazarana from a lessor who 
had failed to grant a lease. Whatever 


View may be taken with regard to these 


particular dues, it appears to me that the 
present case is covered by Art. 115. I 
think, therefore, the suit was rightly dis- 
missed and this application must also be 
dismissed with costs. Hearing fee one gold 
mohur. 

Madan, J.—I agree. 


D. Application dismissed. 
(4) 44 C 759; 39 Ind Oas. £56; A IR 1916 PO 182: 
LA 65;1 PLJ 262; 15 A L J 217; 25 CL J 279; 


1 
J 357; 


ML 7; 21M LT 262; 21 O W N 577; (1917) 
W N 368; 5 


9 
L W 654; 19 Bom. LR 450 (PO). 
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BOMBAY HIGH COURT 
Civil Revision aa No. 393 of 
19: 


October 6, 1936 
Beaumont, O. J. AND RANGNEKAR, J. 
SHANKAR GOVIND BHOSALE 
~~—DEFENDANT—-APPLIOANT 
VETSUS 
REVASHANKAR PURSHOTTAM TRIVEDI 
—P LAINTIFE—OPPOsSITE PARTY 

Presidency Small Cause Courts Act (XV of 1882), 
ss. 59, 66—Distiess warrant——Costs—Tenant wishing 
to get rid of warrant by complying with notice in 
form C under s. 59—Costs of afidavit and warrant 
and commission should be paid by ten int—Landiord 
applying for distress warrant ~—Practice of requiring 

im to pay costs in advance ts illegal, 

Where a tenant has allowed his goods to be dis- 
trained upon and desires to get rid of the distress 
by complying witha notice in form O, unders. 59, 
Presidency Small Oause Courts Act, he must also 
pay the costs of the distress, that is, he must pay 
the item under the head “commission,” although if 
he had allowed the goods to be sold he might have 
received some further services without making any 
additional payment. Ths Registrar will be acting 
properly in declining to remove the distress except 
on theterms of receiving paymentfor the item of 
affidavit and warrant to distrain and forthe item 
of commission. [p. 367, col. 2.] 

Where a landlord applies for a distress warrant 
there is no justification for requiring payment of 
the costs in advance by the landlord. The costs are 
dealt with by the Act, and the scheme js to get 
them either under a notice inform O from the ten- 
ant, or on a sale under s. 66, and the practice of 
requiring the landlord to pay them in advances is 
illegal. [dbid. | 
- U. R. against an order of the Judge, 
Small Cause Court, Bombay. 

Messrs. B. G. Thakor and S. R. Mehta, 
for the Applicant. 

Messrs. K. Me. I. Kemp and B. G. Rao, 
for the Crown. 


Beaumont, C. J.—This is an application 
for revision of an order made by aJudge 
of the Small Cause Court, Bombay. Tne 
sum involved is only Rs. 1-8-0, but the 
application raises a question of some im- 
portance in relation to the costs of distress 
Walrants issued by the Small Cause Cours. 
That matter is dealt with under Chap. VILL, 
Presidency Small Cause Oourts Act AV of 
1842, and it will be convenient to deal 
with the Act before coming to the facts of 
this particular case, as to which there is 
no dispute. Under s. 53 any person claim- 
ing to be entitled to arrears of rent of 
any house or premises, to which Chap. VIIL 
extends, may apply to any Judge of the 
Smail Cause Court, or to the Kegistrar of 
the Small Cause Court, for a warrant as 
thereinafter mentioned, and the applica- 
tion is to be accompanied by an attidavit 
in the form (marked A) in Sch. lll, Sec- 
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tion 54 provides that the Judge or Regis- 
trar may thereupon issue a warrant under 
his hand and seal and returnable with- 
in six days, to the effect of the form 
(marked B) in Sch. III addressed to any 
one of the bailiffs of the Court. Bection 57 
provides that in pursuance of the warrant, 
the bailiff shall seize the movable property 
found in or upon the house or premises 
mentioned in the warrant and belonging 
to the person from whom the rent is claimed 
or such part thereof as may, in the bailifis 
judgment, be sufficient to cover the amount 
of the rent, together with the costs of the 
distress. Under s. 59 the bailiff has then 
. to make an inventory of the property 
which he seizes and to give a notice in 
writing tothe effect of the form (marked C) 
in Sch. III to the tenant. The notice in 
form Cis important for the purposes of 
the present application, and it is (omitting 
formal paris) in these terms : 

“Take notice that I have this day 
movable property contained in the above inven- 
tory for the sum of Rs.... .. being the amount 
of ......month’s rent due to A. B. at... ....last, 
and that unless you pay the amount thereof, 
together with the costs of this distress, within 
five days from the date hereof, or obtain an order 
from one of the Judges or the Registrar of the 
Small Cause Court to the contrary, the same will 
be appraised and sold pursuant to the provisions 
of Chap. VIII, Presidency Small Cause Courts Act, 
1882.” 

-The real question, which calls for deei- 
sion, is, what costs a tenant, who desires 
to. .comply with the terms of that notice, 
has to pay. Hehas got to pay the amount 
of the distress together with the costs of 
the distress, and the question is what 
items can be properly included in the costs 
of the distress at the stage at which the 
notice in the form C is given. I will 
return to that question after noticing {he 
other relevant sections of the Act. Section 60 
enabies a tenant or any other person 
alleging himself to be the owner of any 
property seized under the Chapter, at any 
time within five days from such seizure, 
to apply to any Judge of the Small Cause 
Court to discharge or suspend the warrant, 
or to release a distrained article, and on 
such application, the Judge may graut 
relief on such terms as he thinks just, and 
may at his discretion deal with the costs 
of the application and the costs of the 
issue and execution of the warrant. I 
think, that section only applies in special 
cases where there is rome particular reason 
for endeavouring to get the distress stayed. 
It does not,J think, apply to a normal 
case in which the tenant gets relief by 


seized the 
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complying wilh the notice in form © 
Section 64 provides that in default of any 
order to the contrary by a Judge of the 
Small Oause Court, or by the High Court, 
any two ofthe bailifis may, at the expi- 
ration of five days from a seizure of 
property under the Chapter, appraise the 
property so séized, and give the tenant 
notice in writing tothe effect of the form 
(marked D) in Sch. UI. Form D (omitting 
formal parts) isin these terms : 

“Take notice that we have appraised the mov- 
able property seized on the ........day of... ... 
under the provisions of Ohap. VIII, Presidency Small 
Cause Courts Act, 1882, of which seizure and prop- 
erty a notice and inventory were duly served 
upon you (or upon........on your behalf, as the 
case may be) under date the... .and that the 
said property will be sold on the ... (two clear 
days at least after the date of the notice) at.. 
pursuant to the provisions of the said Act,” 


Then s. 65 provides that in default of 
an order to the contrary, the distrained 
property shall be sold on the day men- 
tioned in the notice, and the bailiffs shall. 
on realising the proceeds, pay over the 
amount thereof to the Registrar of the 
Small Oause Court ; and such amount shall 
be applied first in payment of the costs 
of the said distress and then in satisfaction 
of the debt ; and the surplus, if any, shall 
be returned to the tenant. Then s. 66 
provides that no costs of any distress 
under the Chapter shall be taken or 
demanded except those mentionsd in the 
part (marked E) of Sch. IM. Furm E of 
Sch. III consists of five columns. The first 
column is headed “Sums sued for’; the 
second column is headed ‘Affidavit and 
warrant to distrain”; the third column 
is “Order to sell”; the fourth column is 
“Oommission” and the fifth column is 
“Total.” In the present case the amount 
of distress is Rs. 10: the amount payable 
under the second column in respect of 
affidavit: and warrant to distrain is there- 
fore Re.0 80: the amount payable under 
the third column “Order to sell”, (which 
order was never made), is Re. 0-&0, and 
the amount payable under the fourth 
column “Commission” is Re. 1-8-0. Now, . 
the question is whether, in the circum- 
stances of this case, the tenant was bound 
to pay the commission of Re. 1-30. Itis 
admitted that he is liable to pay Re. 0-8.0 
for the affidavit and warrant to distrain, 
and that be is not liable to pay Re. 0-80 
for the order to sell. The only question re- 
lates tothe commission. — - 

The facts are that the landlord applied 
on February 14, 1935, for a distress 
warrant, which was duly issued, and on 
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February 15, 1935, the tenant tendered io 
the Registrar Rs. 10-80, that is the 
amount of the rent claimed, and Ke. 0-8-0 
for the affidavit and warrant to distrain,; 
and claimed io have the distress released. 
The Registrar declined to release the dis- 
tress, except on the payment of Res. 12, 
that isthe amount tendered by the tenant 
plus Re. 1-80 for the commission. There- 
upon, the tenant made an application, 
which, he states, was made under s. 60, 
Small Cause Courts Act and the judgment 
purports to be given unders. 60. Ifthe 
application was really made under s. 60, 
the amount which the tenant had to pay 
was in the discretion of the Judge, but the 
Judge does not seem to have dealt with 
the application as one under s, 60. He 
seems to have been of opinion that he had 
no discretion to decide whether the tenant 
was bound to pay Rs. 18-0 or not, but 
treated the matter as one of law, as it 
would beif the tenant was seeking relief 
by the compliance with a notice in form O 
ake we will deal with the matter on that 

asis. 


As I have said, the real question is, 
„whether the commission falls within the 
costs ofthe distress payable under a notice 
in form ©. It is to be noticed that the 
column “Commission” follows immediately 
after the column headed “Order to sell,” 
and it is accordingly argued that the 
commission is really a commission on sale, 
- and the commission is not payable unless 
a Sale takes effect. The commission, how- 
ever; is not based on the amount obtained 
on sale. but is based on the amount 
claimed, for in the last item, where the 
amount sued for is Rs. 100 or over the 
commission is seven per cent. that is 
seven per cent. on the amount sued for, 
and not seven per cent. on the amount 
recovered on sale. If we hold that the 
commission is only payable on sale, then 


undoubtedly some services, which are 
required to be rendered in respect of 
distress warrants, where no sale takes 


place, are not paid for, Before a notice 
in form © is served, the bailiff has to go 
fo the premises, to distrain the goods, to 
make an inventory of them, and to give 
notice to the tenant of that inventory 
and of the tenant’s right to pay off the 
distress, and it seems unlikely thatit was 
intended that nothing should be payable 
for those services. On the other hand, 
on the view contended for by the learned 
Advocate-General, namely that the com- 
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mission is a lump sum, whichis payable 
at any stuge at which the distress is 
terminated, the tenant has to pay the 
same amount for commission when he pays 
off the distress on receiving a notice in 
form ©, as he would have to pay after 
the bailiffs have appraised ithe property 
and served a further notice under form D 
and sold the property. The Legislature not 
having split up the ccmmission, we have 
to decide which of the two rival views 
ought to prevail, and it seems to me that 
the view:of the learned Advucatc-General 
is right. The column is nut headed “Com- 
mission on sale,’ but is headed simply 
“Commission”, which, I think, would nor- 
mally mean commission for services ren- 
dered by the officer of the Court. Where 
a tenant has allowed his goods to be 
distrained upon and desires to get rid of 
the distress by complying with a notice 
in form C, Ido not see anything unreason- 
able in holding that he must pay the 
item under the head “Commission,” al- 
though if he had allowed the goods to be 
sold he might have received some further 
services without making any additional 
payment. In my view, treating this asa 
Case in which a tenant complies with a 
notice in form C, the Registrar was right 
in declining to remove the distress except 
on the terms of receiving payment for tLe 
item of affidavit and warrant to distrain 
and for the item cf commission. 


I gather from the judgment of the 
learned Judge that the practice prevails 
in the Small Cause Court in cases in which 
a landlord applies fora distress warrant 
of requiring the landlord to pay into Court 
in advance the whole of the sums which 
may become payable in respect of the 
costs of the warrant, and that until 
recently it was the practice of the Court, 
where the distress was released without a 
sale, to refund half the amount paid by 
the landlord; and that this practice of 
refunding has been recently discontinued. 
As far as I can see, there is no justification 
for Tequiring payment of the costs in 
advance by the landlord. ‘I'he costs are 
dealt with by the Act, and the schemeis 
to get them either under a notice in 
form C from the tenant, or on asale under 
s. 66, and the practice of requiring the 
landlord to pay them in advance seems to 
me to be illegal. Of course, the landlord 
necessarily has to pay for the costs of his 
own affidavit, and no doubt he gets these 
back from the Court, if and when the 
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Court recovers thé 

or on sale. 

. Rangnekar, J.—l agree and have nothing 

to add. 
N. 


costs from the tenant, 


Order accordingly. 





LAHORE HIGH COURT 
First Civil Appeal No. 837 of 1935 
April 21, 1936 
ApDISON AND ABDUL RASHID, JJ. 
ALOPI PRASHAD AND ofHERs— 
DerenDants-—A PPELLANTS 
vETSUS 
Musammat GAPPI AND oTanes—PLAINTIFRS 
—-RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 2, 5,7,8, s. 149--Applicatzon for leave to sue in 
forma pauperis— Rejection of —Effect on limitation— 
Application, if ceases to be plaint—Subsequent pay- 
ment of court-fees, whether revives it—Order granting 
plaintiff permission to pay court-fees, whether under 
s, 149—Limitation Act (IX of 1908), s,3—Haplanation 
—‘‘Pauper", meaning of. _ 

The application to suein forma pauperis is a 
potential plaint. [fitis rejected under r, 5orr. 7 of 
Ò. XXXIII, Civil Procedure Code, it never ripens into 
a plaint. {f the application ripens into a plaint, then 
the date of the institution of the suit shall relate back 
to the date of the filing of the application to sue in 
forma pauperis. Ifonthe other hand, such an ap- 
plication is rejected, if cannot bedeemed to bea 
plaint, and the payment of the court-fee after the 
application to sue in forma pauperis has been re- 
jected cannot revive a potential plaint which ceased 
to exist when the application for leave to sue in 
forma pauperis was rejected. Consequently, where an 
application for permission to sue tn forma pauperis 
is rejected, and a full court fee is paid fora suit for 
the samerelief, the suit must be considered for the 
purposes of limitation to have been instituted only 
after the payment of the court-fee, and not at the date 
of presentation of the petition to sue as a pauper. 
Keshav Ranichandra v. Krishnarao Venkatesh (1) and 
Abhoy Churn Dey v. Bissesswart (2), relied on. [p. 
369, col. 2; p. 370, col. 14] . TT ame 

It is essential for the granting of permission to pay 
court-fees that there should be a pending proceeding 
before the Court. Where, therefore, an application 
for leave to sue in forma pauperis is rejected under 
O. XXXIII, 1.7, there is no proceeding before the 
Court and the plaint cannot be said to remain, and an 
order granting the plaintiffs permission to pay court- 
fees cannot be deemed te be one under s. 149, and the 
suit must be held to have been instituted on the day 
on which the court-fee is paid. [p. 370, col. 2.] 

[Case-law referred to. ] 

The word'pauper” in explanation tos. 3, Limita- 
tion Act means a “decla1ed pauper’ and not a person 
whose application to sue in forma pauperis is reject- 
ed. [p. 371, col.1.} 

F.C. A. from a decree of the Senior Bub- 
Judge, Delhi, dated March <9, 1935. 

Messrs. Jagan Nath Agarwal, Mehr Chand 
Mahajan and Asa Nand, for the Appellants. 

Lala Badri Das and Mr. Achhru Ram, 
for the Respondents. 

Abdul Rashid, J.—The following 


+ 
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pedigree table will be helpful in under- 
standing the facts of this case : 








CHUHA MAL 
| | 
Murli Dhar Alopi Musammat Musammat 
Parshad, Gori appi 
defendant | (plaintiff == 

No. 1. Gaja Dhar Kura Mal) 

| | sa | 

Mohan Kishan Bishan Kailash 
Lal, Chand, Chand, Nath, 


defendant defendant. defendant defendant 





No, 2 No. 4. No. 5.. 
| 
"E M ne Bh | ti. L h P 
m Johan agirti. adli. i 
Sundar. Gopal. i ii 


On October 8, 1930, Musammat Gappi 
made an application under O. XXXIII, r. 2, 
Civil Procedure Code, for permission to sue ` 
her brother Alopi Prasad and her four: 
nephews Mohan Lal, Kishan Ohand, Bishan 
Coand and Kailash Nath, in forma pauperis 
for recovery of Rs. 7,000. It was stated in 
the plaint that the plaintiti's father Chuha 
Mal was the manager of the joint Hindu 
family consisting of himself, his sons and 
grandsons, that 30 years ago the plaintiff 
began to deposit her money with her 
father and.her brother and that the total. 
sum due to, heron the date of the institue. 
tian gf the suit on account of principal 
and interest was Rs. 7,000 which the defend- 
ants refused to pay. The defendants opposed 
the application to sue in forma pauperis. 
After recording the evidence of the parties, 
the trial Court held that Musammat Gappi 
had failed to establish that she was a. 
pauper. Her application to sue as a pauper 
was accordingly rejected on July 8, 1931. 
At the end of nis order rejecting the appli- 
cation the learned Senicr Sub-Judge made 
a remark to the effect that Musammat 
Gappi was at liberty to prosecute the 
suit on payment of the necessary court-fees.. 

On July 21, 1931, Musammat Gappi 
presented an.application, stating that sne 
had arranged to pay the entire court-fee 
amounting to Rg. 532-c-0 and that the 
Court may be pleased to allow her. to deposit 
the court-fees. The Court thereupon passed: 
an order to the effect that: 


“The court-fees should be paid on that very day, that 
the file be sent for, and the case should come up on 


- August 6, 1931.” 


On August 6, it was ordered by the 
Court that the case be registered and sum- 
monses for settlement of issues be issued to 
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the defendants for November 3. On De- 
cember 8, the defendants presented an 
application, stating that as the petition to 
sue in forma pauperis had been rejected on 
July 8, 1931, and as no suit had been insti- 
tuted thereafter, there was no regular plaint 
before the Court. On February 13, 1932, 
the defendants put in a complete written 
Statement. It was pleaded, inter alia, that 
the suit was barred by limitation, that 
after the rejection of the application to 
sue in forma pauperison July 8, 1931, no 
regular plaint was before the Court and the 
entire proceedings terminated., On the 
merits, it was pleaded that Kura Mal, the 
husband of the plaintiff, from time to time 
_ deposited certain sums with the firm Banarsi 

Pas-Daya Shankar in the name of her sons 
and daughters, that this money was trans- 
ferred by Chuha Mal from the account 
books of Banarsi Das-Daya Shankar into 
his own note book in 1901, that thereafter 
Chuha Mal performed the marriage of 
Bibi Ladli, the daughter of Kura Mal, and 


that the sums deposited by Kura Mal were- 


spent in meeting the expenses of the 
Marriage by Unuha Mal. It was further 
stated that after the death of Kura Mal, his 
sons Sham Sundar and Madan Gopal, Car- 


ried on piece-goods business in agreement: 


with the firm Banarsi Das-Daya shankar 
belonging to the defendants, and that it 
was agreed that the amount thas was shll 
left in the khata of Musammat Gappi be 
pledged with the defendants as security for 
any losses that might accrue toSham Sundar 
and Madan Gopal. Disputes arose between 
the firm Banarsi Das-Daya Shankar on the 
one side and Sham Sundar and Madan 
Gopal on the other. These disputes were 
referred to arbitrators who gave their 
award according to which a decree was 
passed for Rs. 47,000 in favour of the de- 
fendants against Sham Sunder and Madan 
Gopal, sons of the plaintiff. It was claimed 
that tne defendants were entitled to appro 
priate the amount availablein the khata of 
Musammat Gappi towards these losses, 

The trial Court held that the suit was 
not barred by limitation as it must be 
taken to have been instituted on October 
8, 1930, that is, the day on which applica- 
tion for leave to sue in forma pauperis 
was made under O. AKAL, r. 2. It was 
further held that the amounts credited in 
the plaintift’s account in tne defendant's 
books were the property of the plaintiff and 


that in accordance with these accounts: 


Rs. 7,000 were due to Musammat Gappi on 
October & 1930. Tne trial Court was of 
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the opinion that it had not been established 
that there was any agreement between tke | 
plaintiff and the defendants to the effect 
thatthe money due ta the plaintiff would 
be adjusied against losses incurred by 
Sham Sundar and Madan Gopal in the 
piece-goods business. On these findings a 
decree for Ks. 7,000 was passed in favour 
of the plaintiff. Against this decision, the 
defendants have preferred an appeal to this 
Court. 

It has been amply established on the 
record that Musammat Gappi made a 
written demand for the amount in dis- 
pute on October 9, 1927. This point was 
not contested by the learned Counsel for the 
respondent. It iscommon ground between 
the parties that if the suit be taken to 
have been instituted onthe day when the 
application to sue in forma pauperis was 
presented, ê. es on October 8, 1930, the 
claim would be within time, and that if 
the suit be taken to have been instituted 
on July 21,1931, it would; be barred by 
limitation. Order XXXIII, r. 2, Civil Proce- 
dure Code, lays down that: 

“Every application for permission to sue as a 
pauper shall contain the particulars required in regard 
to plaints in suits.” 

Rule 5 entitles the Court to reject an 
application for permission to sue as a 
pauper on various grounds. Rule 6 is to 
the effect that : 

“Where the Court sees no reason to reject the 
application-on any of the grounds stated in r, 5 
it shall fix a day for recsziving such evidence as 
the parties may adduce on the question of pau- 
perism. 

Rule 8 of O. XXXIII, is of tha utmost 
importance and runs in the following 
terms : 

“Where the application is granted, it shall be 
numbered and registered, and shall bs deemed the 
plainb in tha suit, and the suit shall procsed in all 
other respects as a suit instituted in the ordinary 
manner, except that the plaintiff shall not ba liable 
to pay any court-fee in respect of any petition, ap- 
pointment of a pleader or other proceeding connected 
with the suit.” 

The language employed inr. 8 makes 
it perfectly clear that the application to 
sue in forma pauperis cannot be deemed to 
be a plaint until and unless it is granted. Lf 
the application is rejected, the praceedings 
under O. XXXIII terminate and there is 
no document which can be deemed to bea 
plaint under the Code of QOivil Procedure. 
‘he rejection of an application to sue in 
forma puuperis takes place under r. 5 or 
r. 70f O. XNXIL and the provisions of 
1. S8do not become applicabie at all. In 
other words, the application to sue in forma 
pauperis is a potential plaint. If it is re- 
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jected underr. 5orr. 7, it never ripens 
into a plaint. Ifthe application ripens into 
a plaint, then the date of the institution of 
the suit shall relate back to the date of 
the filing of the applicaticn to sue in 
forma pauperis. If on the other hand, such 
an application is rejected, it cannot be 
deemed to he a plaint, and the payment 
of the court- fee afier the application to sue 
in forma pauperis has been rejected, cannot 
revive a potential plaint which ceased to 
exist when the application for leave to sue 
in forma pauperis was rejected. A re- 
ference may be made in this connection to 
Keshav Ramchandra v. Krishnarao Ven- 
katesh (1). In that case, the plaintiff applied 
for leave to sue in forma pauperis on 
February 2, 1890. After investigation the 
Court on July 15, 1850, refused leave, but 
on the plaintiff's applicaticn granted him 
time to pay the court fees. He paid the 
fees on August 12,1890. At this date the 
sujt was barred and the defendant pleaded 
limitation. The plaintiff contended that 
the suit should be taken to have been in- 
stituted at the ‘date of his application for 
leave to sue asa pauper. It was held that 
the plaintiff's application to sue as a pauper 
having been disposed of under s. 409, Civil 
Procedure Code (Act XIV of 18827, there was 
no proceeding pending which could be con- 
tinued and kept alive by the payment of 
court-fees. On the rejection of an applicaticn 
for leave to sue a8 a pauper the only course 
Open to the applicant is that declared in 
s. 413, viz., to institute a suit and the 
date of the institution of that suit for the 
purposes of limitation is the actual date 
thereof. It was held by a Division Bench 
of the Calcutta High Court in Abhoy 
Churn Dey v. Bissesswari (2) that where an 
application for permission to sue in forma 
pauperis is rejected, and a full court-fee 
is’ paid for a suit for the same relief, the 
suit must be considered for the purposes 
of limitation to have been instituted only 
after the payment of the court-fee, and 
not atthe dute of presentation of the peti- 
tion to sue asa pauper. 

In the present case, it was contended 
by the learned Counsel for the respondent 
that the trial Court at tLe time of reject- 
ing the application for leave to sue in 
forma pauperis observed in its order that 
the plaintiff shall be at liberty to prose- 
cuiethe suit on payment of the necessary 
court fees and that this showed that the 
Court had granted a reasonable time for 


(1) 20 B 508. 
(2) 24 O 889. 
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the payment of courtfees under s. 149, 
Civil brocedure Oode, and that upon the 
payment of court-fees the plaint must be 
held to have the same force and effect as 
if court-fee had been paid in the first 
justance. In our opinion, this contention 
is without any force. Order XXXIII, r. 15, 
lays down that an order refusing to allow 
the applicant to sue as a pauper shall be a 
bar to any subsequent ap,-lication of the 
like nature by him in respect of the same 
rigut to sue; but the applicant shall be at 
liberty to institute a suit in the ordinary 
manner in respect of such right. The Court 
had obviously in mind the provisions of r. 15 
when it remarked that the plaintiff will be 
entitled to prosecute the suit on payment of 
the necessary court-fee. It was laid down 
in Pratapchand v. Atmaram (8) that it 
is essential for the granting of per- 
Missicn to pay court-fees that ‘there 
should be a pending proceeding . before 
the Court. Where, therefore, an -applica- 
tion, for leave to sue in forma pauperis is 
rejected under O. XXXIII, r. 7, there is 
no proceeding before the Court and the 
plaint cannot be said to remain, and an 
order granting the plaintiffs permission to 
pay court-fees cannot be deemed to be one 
under s. 149, and the suit must be held to 
have been instituted on the day on which 
the court-fee is paid. Tnecases dealing 
with applications for leave to appeal in 
forma pauperis stand on an entirely differ- 
ent footing from an application for leave to 
sue in forma pauperis, and the distinction 
between the two proceedings has been 
emphasized in Dial Das v. Sunder Das (4) 
and Nellavadivu Ammal v. Subramania 
Pillat (5) at p. 696*. The learned Counsel 
for the respondent principally relied .on 
Jagadeeshwaree Debee v. Tinkarht Debi 


(6) where the following observations occur: 
“The document mentioned as an application for 
permission to sue asa pauperin O, XXXII, r. 2, 
Civil Procedure Uode, which contains all the parti- 
culars thatthe law requires to be given in a plaint, 
and in addition a prayer thatthe plaintiff might 
be allowed to sue as a pauper isa plaint required to 
be filed in a suit, and the refusal by the Vourt to 
grant the prayer of the plaintiff fo sue as a 
pauper and termination of the proceedings in the 
matter of granting or refusing leave to sue asa 
pauper, does not amount to, rejection of plaint 
a A IR 1933 Nag. 23/; 147 Ind. Cas. 752; 6 RN 


i. 
(4) 3 Lah. 35; 65 Ind, Cas. 741; A 1 R 1922 Lah. 225; 
26 E W R 1922. 


(5) 40 M 687; 38 Ind Oas. 617, A TR 1918 Mad. 1039; 
3l M LJ 269, 


(6) 620 711; 160 Ind. Cas. 586; A 1 R 1936 Cal. 28; 
BRO 414, 


— 


* Page of 40 M.-[kd.] 
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AO S If thë position under the law is as 
it must be held to be the case, that the plaint 
was before the Court, and it was a document, on 
which proper courtfees had not been paid by 
virtue of a refusal of the prayer of the plaintiff 
for leave to sue as a pauper, the provisions of 
6. 149, Civil Procedure Code, could come to the assist- 
ance of the plaintiff,” 


This ruling is based on the observations 
of their Lordships of the Privy Council in 
Stuart Skinner v. William Orde (7). It 
was held by their Lordships that where a 
person being at the time a Pauper, peti- 
tions under the provisions of the Civil 
Procedure Code, for leave to sue as a 
pauper, but subsequently, pending an in- 
quiry into his pauperism, obtains funds 
which enable him to pay the court-fees, 
and his petition is allowed upon such pay- 
mentto be numbered and registered as 
2 plaint, his suit shall be deemed to have 
been instituted from the date when he 
filed his pauper petition, and limitation 
runs against him only up tothat time. 
The facts of the case dealt with by their 
Lordships of the Privy Council were clearly 
distinguishable from the facts of the pre- 
Sent case. In the reported case, the ap- 
plication for leave to suein forma pauperis 
had not been dismissed under rr. 5 and 
7of O. XXXII, before the payment of 
the court-fees. The application was still 
Pending and this application could be 
granted under tne provisions of r. g of 
O. XXXIII, and could thus be deemed to 
bea plaint in tne suit. It is only the 
rejection of the application which termi- 
nates the proceedings and asthe applica- 
tion in the reported case had not been 
rejected, the proceedings never terminated. 
Maria Thangathanmal v. Travatheswara 
fyer, 23 Ind. Cas. 504 (8) was also relied 
upon by the learned Counsel for the res- 
pondent. {tis a very brief judgment and 
does not show wuether the application to 
sue in forma pauperis had actually been 
rejected before time was granted for the 
payment of the court-fee. ‘the explanation 
to s 3, Limitation Act, is also of no assist- 
ance tothe respondent, as in our opinion 
the pauper in that explanation means a 
“declared pauper” and not a person whose 
application to sue in forma pauperis has 
been rejected by the trial Court. On a 
consideration of the authorities referred to 
above and the provisions of rr. ¥ and 10 
of O. XXXIII, Civil Procedure Uode, we are 
of the opinion that in the present case it 


eo 2 A 241; 6 I A 126;3 Sar. 31: 3 Suther 627 
(8) 28 Ind, Cas, 504; AIR 1916 Mad, 685; (1915) M 
W N 228, i 
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cannot be held that the plaintiff's suit was 
instituted on October S, 1930. It must be 
taken to have been instituted only on 
July 21, 1931, and was, therefore, obviously 
barred by time, 

Our finding on the question of limitation 
makes it unnecessary to deal with the case 
on the merits in detail. The principal 
argument addressed by the learned Coun- 
sel for the appellants was that the money 
dep sited by Musammat Gappi was spent 
by Chuha Malin meeting the marriage 
expenses of Musammat Ladli. Musammat 
Ladli’s marriage took place in 1903. Kura 
Mal, the husband of Musammat Gappi, died 
in 19J2. Afusammat Gappi had, therefore, 
become a widow before her daughter's 
marriage was celebrated. It is not uncom- 
mon amongst Indian families fora grand- 
father to celebrate the marriage of his 
grand-daughter, specially if bis daughter 
happens to be a widow. The account 
book of Chuha Mal shows that he csn- 
tinued to credit Musammat Gappi with the 
interest on her deposits till February 18, 
1901, though Musammat Ladli had been 
married in 1903. This shows thatOhuha 
Mal did not debit the expensesof the mar- 
Tiage of Musammat Ladli in the aecount 
of Musammat Gappi. Chuha Mal died in 
1903. He, therefore, lived for three years 
after the marriage of Musammat Dadli, 
aod even during that period he never 
debited the expenses of ths murriage in 
the accouat of his daughter. These con- 
siderations make it obvious that Chuha 
Mal paid the expenses of the marriage of 
Musamm2zt Ladli from his own pocket. 
Chouha Mal throughout his life-time looked 
up do the deposit mide by his daughter as 
belonging ta her. After his death, his sons 
Murli Dhar and Alopi Prashad started 
thir account books in 1903, and they con- 
tinued to show these deposits as belonging 
to Musammat Gippi. Taese entries con- 
tinued up to the year 1924. No ac- 
counts subsequent to 1921 have been plac: 
ed on the record of the present case. In 
these circumstances we are of the opin- 
ion that the amounts shovn in tha nama 
of Musamnat Gappi in the account book 
of Ohuna Mal are her property. 

There is no dispate between the purties 


. regarding the amount due, it being ad- 


mitted that the amounts standing in the 
name.of Musammat Gappi together with 
Interest thereon upto October 8, 1920, 
amount to Rs. 7,000. On the merits, there- 
fore, we are in agreement with the fnd- 
ing of the trial Oourt. For the reasons 
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given above, we accept this appeal, set 
aside the judgment and the decree of 
the Court below, and dismiss the plaintiff's 
suit as bing barred by limitation. In 
view of all the circumstances, we leave 


the parties to bear their own costs 
throughout. 
D. Appeal accepted. 


a anan nana nangani 


_ MADRAS HIGH COURT. 
Criminal Appeals Nos. 412 and 509 
pe of 1936 
l November 12, 1936 
PANDRANG. Row, J. 
GOVINDA SUBBARAMAYYA AND ANOTURR 
; —A PPELLANTS 
VE? SUS 
=- EMPEROR— Responpent 

Criminai Procedure Code (Act V of 1898), 3. 164— 
Madras Criminal Rules of Practice, r, 85—Confes- 
sion—Omission of Magistrate to record reasons for 
believing that the confession is voluntary and to 
inform accused that he is not going to be taken as 
an approver—Vatue of such confession—-Admissibili- 
ty agarnst co-accused. 

Though the rule laid down by r. 85 of the Madras 
Criminal Rules of Practice, that a Magistrate shall 
not record any statement or confession until he has 
first recorded his reasons for believing that the 
accused is prepared to make the statement volun. 
tarily and until he has explained to the accused 
that be is under no obligation to answer any ques- 
tion and that it is not intended to make him an, 
approver, is a rule of practice and not a rule of law 
it is so obviously based on justice and reagon that 
its mon-observance must be regarded as a serious 
defect and must necessarily have a bearing on the 
question of the admissibility or, at any rate, the 
value of the aga and this ia ali the ‘more 
so in cases where the case for the prosecuti 
tically rests on the confession, signe Tk 

The confession of an ‘accused which is only a 
confession about taking part in the disposal of the 
dead body so faras the maker of the confession is 
concerned, and does not implicate’ the maker of the 
confession in anything which preceded the death 
cannot be made use of against a co-accused who is 
charged with murder. [p. 3/5, col. 2.] 

Or. A. against the order of tne Court of the 
Sessions, Nellore Division, in Case No. 11 of 
the Calendar for 1936. (Judgment, dated 
July 13, 1936. 
f Messrs. K. 8. Jayarama Ayyar, G, 
Gopaiasawmy und C. K. Ven katanarasimha, 
for the Appellants. 

Mr. K. Venkutaraghavachari, for the 
Public Prosecutor, on behalf of the Crown. 

; Judgment.—'This is an appeal from the 
judgment of the Sessions Judge of Nellore, 
dated July 13, 1936, in Sessions Uase No. Li 
of 1936 in whica the two appellants were 
charged with murder but were convicted as 
follows:— lst appellant under s. 326, Indian 
Penal Code and the second appellant under 
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s. 201, Indian Penal Code. The 1st appellant 
WaB sentunced to rigorous imprisonment ior 
10 years and the 2nd appellant to rigorous . 
imprisonment for 3 years. The cnarges 
relate to the killing of one Subbi described 
by tue Jeauned Judge as “a buxom wench ' 
of 22 years”, who though married and liv- 
ing with her husband, was said tu have 
been kept by the lst appellant Subbaram- 
ayya for some years prior to the occurrence, 
‘lhe learned Sessions Judge observes that 
the 2nd appellant also was one of those to 
whom the deceased was distributing her 
favour but tuere does nob seem to be 
sufficient evidence to support this view. 
lt is, however, established tuat the 2nd 
appellant and the lst appellant are friends 
ana used to move togetner. The dead body 
of Subbi was found in a wellin the com- 
pound of ithe Board Itlemnentary school, 
Kavali, sometime in the morning cf Febru- 
ary 15, 1946, The peon of the School saw 
a bundle of cloths near the well anu he 
reported the matter to the Headmaster, P. 
W. No. 15, and as he suspected that there 
was something like a deadbody in the 
well a report was sent by the Headmaster 
to the Village Munsif, and the Village 
Munsif who had been given information to 
the elfect that the deceased was missing 
by tue deceased's father, went tu the School 
compvund and got the dead body taken 
out ot. the well. ‘he Village Munsif does 
not appear at least to have sent for or in- 
formed tue Police though the Police Station 
is in the same towa, not only till after the 
dead body was taken out but even after 
he eXamined ons of the witnesses who turns 
out to be the principal witness in the case, 
P. W. No.7, who said that he nad seen 
appellants Nos. 1 and 24 and the deceased 
near the well the previous night at about 
y r.m. The lst appeliant was arrested that 
very night in his house at Kavali. The 2nd 
appellaut 18 said to have left Kavali, the 
next morning by train and ne was ultimate- 
ly arrested on the 18th at Sllaramapuram. 
where he was staying wilh a relation of his. 
He was produced before the Stationary 
Sub-Magistrate ot Kavali on the lun. Lt is 
said that because later on the znd appellant 
expressed a desire to tne Police to make a 
confessional statement, tae Sub-Magistrate 
of Kavalı wno was not empowered to record 
confessions forwarded him on March l, 
1936, to the Stationary Sub-Magistrate of 
Kovvur wno was so empowered. The Sub- 
Magistrate, P. W. No. 8, kept the 2na appel- 
lant in a separate cell in the sub-jail and 
after giving him two days’ time for refec- 
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tion recorded a confession from him on 
March 3. 1936. | l 

The case for the prosecution is that the 
two appellants and the deceased went 
together to the School compound in ques 
tion some time in the evening of 
February 14, between 8 and 9 p.m. and 
were seen talking there. The evidence re- 
lating to the previous movements of the 
deceased and of the appellants is not of 
very great importance except perhaps that 
portion of it which relates to the conversa- 
tion thal took place between the deceased 
and one Polugadu. P. W. No. 9 a cousin of 
hers, which was heard or seen by the Ist 
appellant. It is necessary to refer to this 
because the learned Sessions Judge appears 
to have ihought that this conversation, 
trivial.as it was, was the real cause of the 
tragedy asit led the lst appellant to sus- 
pect that Polugadu was one of the newly 
found lovers of the deceased, and that it 
was because jealousy was so aroused that 
he dogged the steps of the deceased and 
finally induced her to go with him and 
the other appellant to the School compound. 
The evidence of P. W. No 7 is to the efect 
that he saw the two appellants and the 
deceased near the well talking at about 9 
P.M. What happened thereafter he does 
not know. As to what happened in the 
school compound afterwards there is only 
the confession of the 2nd appellant; and 
it is on this that the prosecution rests 
mainly. It is conceded by the Public Pro- 
secutor that if that confession goes, it must 
follow that the prosecution has failed to 
establish the guilt of either of the appel- 
lants. Before dealing with this confession 
it may be desirable to mention that the 
case for the prosecution as shown in the 
confession is that the deceased was beaten 
with a stick by the Lst appellant, the stick 
itself being that of the 2nd appellant The 
injuries caused were nob very Serious so 
far as appearance go. The medical evi- 
dence does not show that there was any 
serious internal injury, and the principal 
external injuries were, a small incised 
wound on the centre of the head, a con- 
tusion below the right breast, and an irre- 
gular contusicn on the left side of the 
abdomen besides a contused swelling on 
the left side of the neck. According to the 
Sub-Assisiant Suregeon ell these injuries 
besides the minor injuries noted by Lim 
might have been caused by a blunt instru- 
ment. The canse of death is no doubt given 
by him as shock due to’ the injuries, but 
the nature of the injuries, dces not seem to 
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support fully this conclusion. , Unfortunate- 
ly, the Sub-Assistant Surgeon was not crogs- 
examined as to the cause of death, and 
in this state of the evidence, however, 
unsatisfactory the posilion may be, it is 
difficult to say that the medical opinion as 
to the. cause of death is wrong though -if 
the point was very material and had to be 
decided I should say that the canse of 
death has not been satisfactorily established. 
It is, however, unnecessary to gointo the 
question of the cause of death because 
neither of the appellants has been found 
guilty either of murder or of -culpable. 
homicide. The offence of which the Ist 
appellant has been convicted is one of 
causing grievous hurt with a dangerous 
weapon and the offence of which the 2nd 
appellant has. been convicted is one punish- 
able under s. 201, Indian Penal Code. It 
may, however, be mentioned that itis very 
difficult to understand the reasoning of the 
learned Sessions Judge which led him to 
think that the stick said to have been em- 
ployed in inflicting the injuries on the 
deceased was a weapon of the kind men- 
tioned in s. 326, Indian Penal Code, that is. 
to say, an instrument for shooting, stabb- 
ing, or cutting or an instrument which, 
used as a weapon of offence, is likely to 
cause death. ‘There is nothing in the evi- 
dence so far as I can see to show what: 
the size of the stick was or its weight or its. 
length; the evidence refers to it merely as a. 
stick. It cannot certainly be said that every 
stick is an instrument of the kind describ-: 
ed in s. 326, Indian Penal Code. Finally, 
the Jearned Sessions Judge does not clear- 
ly explain why he was of opinion that 
grievious hurt had been caused in this case.. 
The nature of the injuries themselves docs. 
not show that they constitute grievous. 
hurt. His view appears to have been that 

“the offence committed by the lst accused would - 
fall under s. 326, Indian Penal Code, because the 
accused would have known full well that beating a 
person on the tender parts of the body forcibly 
with a stick would cause grievous hurt.” 


In other words, he seems to hive been of 
opinion that beating a person with the 
knowledge that such beating would cause: 
grievous hurt would amount to the offence ` 
of causing grievous hurt. Th's is not cor- 
rect because unless grievous hurt is actual- 
ly caused, the offence of causing grievous 
hurt is not established. Mere knowledge 
that grievous hurt is likely to be caused is 
not enough if grievous hurt is not actually. 
caused. There is no finding by the learned 
Sessions Judge in this case that grievous. 
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a had been actually caused to the deceas- 
ed. - 

- I turn now to the all imporlant question 
of the admissibility of, and the weight to 
be given to, the confession made by the 
2nd appellant, namely Ex. B series. In the 
first place that confession was retracted at 
the very first opportunity, that is to say, 
during the preliminary enquiry before the 
Committing Magistrate by the 2nd appellant. 
His case was that he made that confession 
under the hope held out to him by the 
Police that he would be taken on as an 
approver; in fact, he mentioned the parti- 
cular head constable who held out such a 
hope. Itis not as if we have only a vague 
statement that the confession was induced 
by the Police. The specific allegation made 
by the 2nd appellant is to some extent 
supporied by the fuct that only three days 
later, that is to say, on March 6, the Sub- 
Inspector of Police, 2. e. the Officer investi- 
gating the case, told the Magistrate who 
recorded the confession -that the question 
of taking the 2nd appellant as an approver 
was under correspondence. It would, there- 
fore, appear as if there was some idea in 


the mind of the Police Officer investigating 


the case of taking the 2nd appellant as 
an approver. Whether the idea arose for 
the first time only after the confession was 
recorded or even before is difficult to say. 
It is a remarkable coincidence that the 
Magistrate who recorded the confession, 
while Le with meticulous care put a num- 
ber of othergquestions to the 2nd appellant 
before recording his confession in the very 
words contained in the rule (Rule 85 of the 
Criminal Rules of Practice) did not give 
him any warning as requ‘red by that rule 
that it was not intended to take the 2nd 
appellant as an approver. Indeed, this is 
one of the imperative directions contained 
in r. 85 of the Criminal Rules of Practice, 
the first part cf which runs as follows: 

“No Magistrate shall record any statement or 
confession made by an accused person under s. 164 
of the Code of Criminal Procedure (1) until the 
Magistrate has first recorded in writing his reasons 
for believing that the accused is prepared to make 
the statement voluntarily and (2) until he has ex- 
plained to the accused that he is under no obliga- 
tin to answer any question at all and he has 
wained the accused that it is not intended to make 
him an approver and that anything he says may 
be used against him.” 

In the secord part of r. 85 certain 
questions are suggested as questions 
which may be usefully put by the Magis- 
trate to the accused for the purpose 
of satisfying himself that the con- 
fession is voluntary. All these ques- 


GOVINDA SUBBARAMAYYA V. EMPEROR, (MADR.) 


* 16910 


tions were put in the very words found 
in the rule by the Magistrate in this 
case. At the end of the confession and 
as a part of the certificate of the Magis- 
trate itis stated that it had been explain- 
ed by the Magistrate to the second ap- 
pellant that he wis not bound to make 
a confession and that if he did so, any 
confession which he might make might be 
used against him. It would have heen far 
more satisfactory, if this had been done 
before the confession was recorded than at 
the end. If the explanation that the accus- 
ed was not bound to make a confession 
and that any confession which he may 
make may be used against him bad been 
given only after the confession was re- 
corded he would not help in deciding 
whether the confession was voluntary. The 
certificate itself does not say that this ex- 
planation was given to the appellant before 
the confession was made. The Magistrate 
who was eXamined about the confession 
says that he did not warn the 2nd appel- 
lant that it was not intended to take him 
aB an approver, This was in bis cross- 
examination. The prosecution has not elicit- 
ed the reason why he did not give this 
warning whether the omission was delibe- 
rate or accidental. Nor did the Court 
whose duty it was to satisfy ilself that the 
confession had not been brought about as 
a result of any inducement held out 
take the precaution of ascertaining why 
the Magistrate did not give the warning. 
The importance of this warning cannot be 
underrated. It may be that the rule pre- 
scribing such warnings to be given, namely, 
r. 85 of the Criminal Rules of Practice 
is only a rule of practice and not a rule 
having the force of Jaw. But that does not 
conclude ihe matter. It is a rule which 
has been in existance for nearly fifty 
years past. The ru'e was made as the re- 
sult of a representalicn made by the High 
Court as will be seen from G. O. No. 2883, 
Judicial, dated December 17, 1887, a re- 
ference to which appears to be not out of 
place. The High Court had called the at- 
tention of the Government to the increas- 
ing number of cases in which there was 


reason to believe that ; l 

“accused persons have been subjected by the Police 
to ill-treatment or torture in order to extort a con- 
fession or that confessions possibly so obtained 
have been too hastily admitted or relied on by 
the Criminal Courts”. : | 

The Governor-in-Council recognised the 
great importance of the subject and expres- 
sed his fears that the representation of the 


High Court was not exaggerated, It was 
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also observed that the commonest course 
employed by the Police 
| “is to accompany a threat or a moderate degree of 
ill-treatment with a promise or hint that on con- 
fession the accuged shall be made an approver”, 

One of the suggestions made by the 
High Oourt and approved bv the Govern- 
ment was that village Munsifs should he 
absolutely prohibited from taking the sig- 
nature of an accused person to any con- 
fession or statement whatever, or even 
reducing such statement to writing. The 
second suggestion was, and it was also ac- 
cepted by the Government, that 

no Magistrate should record any confession or 
statement under s. 164 of the Oriminal Procedure 
Code until he has first recorded in writing his rea- 
sons for believing that the accused is going to make 
such statement voluntarily; and until he has ex- 
plained to the accused that he is under no obliga- 
tion to answer any question at all, and warned 
him that it is not intended to make him an approver, 
and that anything he says will be used against 


im”, 

These are the very words of r. 85 (1) 
of the Criminal Rules of Practice as it 
stands now. No doubt this rule was issn- 
ed as an executive order to all Magis- 
trates. But the rule is one which is so 
obviously a rule of justice and reason that 
its non-observance must be regarded asa 
serious defect and must necessarily have 
a bearing on the question of the admis- 
sibility, or at any rate, the value of the 
confession. This is so all the more in 
cases like this where practically the case 
for the prosecution rests on a confession 
obtained without observing the precaution 
which have been prescribed as necessary 
and observed as a general rule of practice 
for nearly 50 years; the question is, not 
whether the omission to give this warning 
invalidates the confession as ‘being one 
not recorded in the manner prescribed by 
law, but whether the omission to give 
such a warning does not raise a strong 
suspicion that the confession was not 
voluntary, a suspicion so strong tht when 
taken in connection with other circum- 
stance, it would amount to a fairly strong 
probability that the confession was the 
result of an inducement held out to the 
effect that the accused would be taken as 
an approver. 


The learned Sessions Judge seems to 
have thought that this retracted confession 
could be taken into consideration even as 
against the lst appellant forgetful of the 
fact that this was not a case in which 
the confession of the 2nd appellant was 
in respect of the offence of which both of 
them were charged, namely the offence of 
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murder. The confession is only a confes- 
sion about taking part in the disposal of 
the dead body so far as the maker of the 
confession is concerned It does not impli- 
cate the maker of the confession in any- 
thing which preceded the death. It 18 
enough in this connection to refer to the 
observations of Reilly, J. In re Periaswami 
Moopan (1). This is therefore a case in 
which the confession, even if unretracted, 
could not be taken into consideration as 
against the lst appellant; and the learn- 
ed Sessions Judge has erred in law in not 
only taking it into consideration against 
the lst appellant but in actually basing 
his finding about the guilt of the lst ap- 
pellant on such a confession. It is astonish- 
ing to find, in view of the actual confession 
made by the 2nd appellant the learned Ses- 
sions Judge saying 

“This is not the case where the 2nd accused 
wants the hangman's rope to be wound round the 
neck of the co-accused and assigned to himself a 
minor part." 

In fact, this is indeed a case of this kind, 
for while assigning the maker of the con- 
fession assigns to himself the comparative- 
ly minor part of assisting the person who 
killed the woman and disposing of the 
dead body. In view of the opinion that I 
have formed about the nature of this con- 
fession, it is not necessary to deal with the 
other aspects of the case; for instance, the 
absence of any motive as regards both the 
appellants. It may be that sume feeling 
of jealousy might have been aroused but 
the subsequent conduct in going together to 
the schnol compound after lst appellant had 
given afew blows with the 2nd appellant’s 
stick to the deceased, and acco ding to the 
learned Sessions Judge's view the Ist appel- 
lant and the deceused thereafter having in- 
tercourse just prior to the beating appear 
toshow to an unprejudiced mind that the 
temporary feeling of jealousy must have 
ceased to oppress tLe Ist appellant's mind. 
Tne learned Sessions Judge was of opinion 
that they went to the schoole »mpound “after 
composing their differences for the time 
being, and they were chatting together 
there. The learned Sessions Judge, m>re- 
over, expresses 4 doubt as to whether the 


Ist appellant’ “ever intended to give any- 


thing more than a good hammering to his 
cancubine for her suspected unfaithlul- 
ness. 

As I have found already, the confession, 


(1) 54 M 75; 129 Ind. Cas 645; A I R 1931 Mad. 
177: 32 Gr. L J 448, 59 M L J 471; (1930) MW N 
858: 32 L W 527; Ind, Rul. (1931) Mad. 309, 
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on which the finding of the learned Ses- 
sions Judge rests almost entirely in the 
sense that without it the finding cannot 
stand, was, in all probability, made because 
_of some inducement held out by the Police 
Officers in charge of the case that the 
maker of the confession would be taken 
on as an approver. Even as against the 
maker of the confession it is not admis- 
sible and it must certainly be disregarded 
entirely as regards the Ist appellant. Where 
as in the case the prosecution seeks to 
rely almost entirely on a confession, it is 
all the more necessary that every precau- 
tion must have been tn ensure that the 
procedure prescribed by r. 85 of the Crimi- 
nal Rules of Practice is observed not merely 
in the letter but in the spirit. I am of opi- 
nion that in this case this rule has not 
been ohserved either in the letter or in 
the spirit. 

The convictions and sentences of both 
the appellants are, therefore, set aside, 
and they are acquitted under s. 423, Cri- 
minal Proeedure Code. Their bail bonds 
will be cancelled. 

A. Convictions set aside. 
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BOMBAY HIGH COURT 
Civil Reference No. 5 of 1936 
October fi, 1936 
BEAUMONT, C. J. AND RANGNEKAR, J. 
COMMISSIONER or INCOME TAX, 
BOMBAY 
VvETSUs 


PIROJBAI N. CONTRACTOR—Asszsseu 

Income Tax Act (XI of 1922), ss. 34, 22 (2)— 
Escaping assessment, meaning of—Assessee not 
previously served with notice under s. 22(2) and 
income not assessed—Such income, if can be assessed 
in following year—S. 34, scope of—Precedents— 
Authority of case, extent of. 

Under s. 34, Income Tax Act, what must be escap- 
ed is assessment, and that means the whole process 
of assessment, which, in the case of individuals, 
starts with the service of a notice under s. 22 (2). 
The liability to assessment is a risk to which 
every person in British India entitled to income is 
liable and the process of assessment is just as 
much escaped by a person who receives no notice 
under s 22 (2) as by aperson who receives such a 
notice, which proves infact ineffective. A person 
who receives no notice under s. 22 (2) has escaped 
assessment, although through no fault of his own 
the process of assessment has never been set in 
motion. 

Where the assessment starts with a notice under 
s. 34, all the relevant provisions of the Act apply 
as effectively as where the assessment starts with 
a notice under s. 22 (2). Consequently where the 
income of the assessee for the year ending in March 
31, 1934, was not at all assessed in the year 1934-35; 
the Income-tax Officer is justified in taking action in 
the following year under s. 34 of the Act to assess 
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esoaped assessment. 
dissented from, 
Tax Commis- 


the said income which had 
In re Lachhiram Basantlal (l), 
Rajendra Nath Mukerjee v. Income 
sioner (2), distinguished. 

Section 34 is wide enough to include not only a 
case wherethere has been a previous assessment 
but some part of the income was not assessed or 
has been assessed wrongly, but also the case where 
there has been no previous assessment at all ([p. 


378, col. 1.] 
A case isan authority for what it decides, and 


not what may seem logically to follow from it, and 
expressions of opinion, even of eminent Judges, 
must be limited, unless there is a very strong indi- 
cation tothe contrary, to the facts which they had 
before them. 

Ref. made by the Commissioner of In- 
come-tax, Bombay Presidency and Aden. 

Messrs. K. Me. I. Kemp and E. M. 
Eastley, for the Income-tax Commissioner. 

Mr. Jamshed Kanga, for the Assessee. 

Beaumont, C. J.—This is a reference 
by the Commissioner of Income-tax under 
s. 66 (2), Income Tax Act. Al of 1922, 
which raises a question within a narrow 
compass but of considerable importance 
in the administration of the law. relating 
lo income-tax, and there appears to be 
no direct authority upon the point. The 
question Is: 

“Inasmuch as the income of the assessee for the 
year ended March 31, 1934, was not at all assessed 
in the year 1934-35, was the Income-tax Officer 
justified in taking action in the following year 
under s. 34 of the Act to assess the said income 
which had escaped assessment”? 


In spite of the absence of authority, I 
do not feel any doubt as to how the ques- 
tion should be answered. The material 
facts are these. The year of assessment 
is the year ending March 31, 1935, and 
the previous year ended on March 31, 1934. 
No notice was served on the assessee 
under s. 22, sub-s. (2), during the year 
of assessment, but on June 24, 1935, a 
notice was served on the assessee under 
s. 34, alleging that her income for the year 
of assessment had escaped assessment. 
Under s. 3, Income Tax Act, a tax is 
charged in respect of all income, profits 
or gains of the previous year of every 
individual. In s. 22- (2) it is provided 
that: 

“In the case of any person other than a company 
whose total income is, inthe Income-tax Officer's 
opinion, of such an amount as to render such 
person liable to income-tax, the Income-tax Officer 
shall serve a notice upon him requiring him to 
furnish, within such period, not being less than 
thirty days as may be specified in the notice, a 
return in the prescribed form and verified in the 
prescribed manner setting forth (along with such 
other particulars as may be provided for in the 
notice) his total income during the previous year.” 

So that in the case of an individual, 
his liability to assessment starts with a 
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nolice from the Income-tax Officer requir- 
ing him to make a return, and if he 
receives no notice, heis not liable to make 
a return. In this case the assessee received 
no notice during the year of assessment. 
Then we come to s. 34, which provides 
that: 

“If for any reason income, profits or gains charge- 
able, to income tax. has escaped assessment in any 
year or has been assessed at too low a rate, the 
Income-tax Officer may, at any time within one 
year of the end of that year, serve on the person 
liable to pay tax on such income, profits or gains, 
or in the case of a company, on the principal 
offcer thereof, a notice containing all or any of 
‘the requirements which may be included in% notice 
/ under sub-s. 2 of s. 22 and may proceed to assess 
or re-assess such income, profits or gains, and the 
provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued 
under that sub-section.” 

There is no doubt in this case that the 
assessee had income, prcfits or gains 
chargeable to income-tax, but it is said 
that the income, profits or gains had not 
escaped assessment within s. 34, because 
no assessment Lad ever been started, and, 
therefore, there was no assessment toescape. 
Reliance is placed by the assessee on a 
dictum of Sir George Rankin in In re 
Lachhiram Basantlal (1). There the learn- 
ed Chief Justice said as follows, p. 912*: 

“Section 31 deals with income which has escaped 
assessment and it may be, though it is not necessary 
for the present purpcse to decide it, that income 
cannot be said to have escaped assessment except 
in the case where an assessment has been made 
which does not include the income, I du not pro- 
ceed upon that footing, because it is unnecessary 
for the purpose of the present case.” 

Reliance is also placed by the assessee 
on some observations of the Privy Council 
in Hajendra Nath Mukerjee v. Income-tax 
Commissioncr (2) in which their Lordships 
held that the expression “has escaped 
assessment” in s. 34 is not equivalent to 
“has not been assessed”, but their Lord- 
ships were dealing with a different point 
In that case, and later in their judgment 
they say this (p. 16f,: 

“Ib may be that if no notice calling for a return 
under s 22 is issued within the tax year, then 
s. 34 provides the only means available to the 
Crown of 1emedying the omission, but that is a 
different matter." 

So that the aetual point, which we have 
to deal with, was expressly left open by 
the Privy Council. With all respect to Sir 


1) 58 C 909 133 Ind. Cas. 187; AI R 1931 Cal. 
olo; 350C W N 310: Ind. Rul. (1931) Cal. 6F1 {F B.) 

(2) 61 ITA 10;147 Ind. Cas. 663; A IR 1934P C0 
30; 61 © 285; 36 Bom. LR 267; 6R P O 68:11 O 
WN 236; 66M LJ 121; (1934) M W N 175; 39 L 
W 266; 38 CW N 319; 59 CL J 334 (@ 0). 
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George Rankin. I do not think there is any 
force in the suggestion he made. It is 
quite true that the word ‘escape’ denotes 
that some risk has been avoided. If aman 
were to say that he spent a month in. 
Bombay and escared the plague. one Would 
infer that there was an epidemic of plague, 
or, at any rate, some risk of plague at 
the time, in Bombay, otherwise the use 
of the word ‘escape’ would be inappropriate; 
but under s. 3t what must be escaped 
is assessment, and that means ihe whole 
process of assessment, which, in the case 
of individuals, starts with the service of 
a notice under s. 22 (2). The liability to 
assessment is a risk to which every person 
in British India entitled to income is 
liable, and I cannot see why the process 
of assessment has not been just as must 
escaped by a person who receives no notice 
under s. 22 (2) as by a person who re- 
ceives such a notice, which proves in fact 
ineffective. It seems to methat a person 
who receives no notice under s. 22 (2) has 
escaped assessment, although through no 
fault of his own, tLe process of assessment 
has never been set in motion. 

It is argued by Sir Jamskedj! Kanga on 
hehalf of the assessee that the scheme of 
the Act is against applying s.t to a case 
in which no notice has been given under 
ps. 22 (2). But I do not see the force of 
that argument, because s 34 itself pro- 
vides that the notice served under that 
section may contain all or any of the 
requirements which may be included in a 
notice under sub-s. (2), s. 22, and then 
the assessment may proceed, and the pro- 
visions of the Act are to apply, so far as 
may be, as if the notice were a notice 
issued under that sub-section. In my opi- 
nion, where the assessment starts, as in 
this case, with a notice under s. 34, all 
the relevant provisions of the Act apply 
as efteciively as where the assessment 
starts with a notice under s. 22 (2). In 
my opinion therefore the view of the In- 
come tax Commissioner is right, and the 
question submitted to us should be answer- 
ed in the affirmative. The assessee to pay 
the ecsts less the amount of the deposit of 
Rs. 100. Costs to be taxed on the Original 
Side scale by the Taxing Master. 

Rangnekar, J.—I agree. The question 
raised on this reference is not covered by 
any direct authority, and Counsel! therefore 
have, net unnaturally, relied upon the 
scheme of ihe Act and some judicial dicta 
in several cases in support of their respec- 
tive contentions. Shortly put, the asses- - 
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fee’s contention is that, having regard to 
the scheme of the Act, s. 34 is inapplic- 
able when no notice at all has been issued 
to an individual under s. 22 (2) and conse- 
quently his total income not at all assessed 
under s. 23. He says that in that case the 
expression ‘escape assessment used under 
s. 34 cannot apply, and that the expres- 
sion is only appropriate when an indivi- 
dual has been azsessed in respect of his 
total income but for some reason or other 
part of the income chargeable to the tax 
was in fact not so charged. Section 34 isin 
these terms: 

“If for any reason income, profits or gain, charge- 
able to income-tax has escaped assessment in any 
year or has heen ‘sssessed at too low a rate, the 
Income-tax Officer may, at any time within one 
year of the end of that year, serve on the person 
liable to pay tax on such income, profits or gains, 
or, in the case of a company, on the principal 
officer thereof, a notice containing all or any of 
the requirements which may be included in e 
notice under sub-s, (2), s. 22 and may proceed to 
assess or re-assess such income, profits cr gains, 
and. the provisions of this Act shall, so far as may 
be, apply accordingly as if the notice were a notice 
issued under that sub-section: Provided that the 
tax shall be charged at the rate at which it would 
have been charged had the income, profits or gains 
not escaped assessment or full assessment, as the 
case may be.” 


In my opinion, the section plainly means 
that, if for any reason the income of an 
individual chargeable to the tax has not 
in fact been charged, or where the income 
is charged at a lower rate, then it is com- 
petent to the income-tax authorities to take 
action under the section. The section is 
wide enough to include not only a: case 
where there has been a previous assessment 
but some part of the income was not 
assessed or has heen assessed wrongly, 
but also the case where there has been 
no previous assessment at all. Now, it is 
true that the dictionary meaning of the 
word ‘escape’ is inter alia "to get off safely 
when pursued” or “to get clear away 
from (pursuit or pursuer)” or “to succeed 
in avoiding (anything painful or unwel- 
come)”, etc. Even so, it is difficult to see 
why the expression ‘escape assessment’ 
cannot apply to the case where there has 
been no assessment at all, particularly 
having regard to the very scheme on which 
reliance is placed. Section 3 is the charg- 
ing section. Then the next important 
section is s. 22, which starts the machinery 
by which the assessable income of an 
individual or a company has to be de- 
termined. Sub-s. (2) of s. 22 provides that 
the Income-tax Officer shall serve a notice 
upon a person, whose total income is in 
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his opinion of such an amount as to 
render him liable to income-tax, to 
furnish a returo in the prescribed form 
of his total income. Section 23 empowers 
the Income tax Officer to assess the total 
income of the individual and determine 
the amount of the tax payable by him. 

Therefore it is clear that every indivi- 
dual in this country, whose total income 
is of such an amount as tərender him in 
the opinion of the Income-tax Officer 
liable to income tax is exposed to the risk 
of being assessed tothe tax, and if, for 
some reason or other, no notice under 
s. 22 (2) is issued to him, he certainly to 
that extent ‘escapes assessment’. Assess- 
ment means, according to the Privy Council 
in Rajendra Nath Mukerjee v. Income-tax 
Commissioner (2) the whole process of 
assessment which is started by the notice 
under s. 22 (2). If the individual there- 
fore gets no notice, I see no difficulty in 
holding that he ‘escapes assessment’. Itis 
for this purposes that s. 34 in its conclud- 
ing porticn brings the whole scheme into 
operation. Thusit provides that in such 
a case, a notice containing all or any of 
the requirements which may be included 
in a notice under s. 22 (2) has to be issued 
and the assessment to commence, and that 
all the provisions of the Act, so far as may 
be, shall apply as if the notice issued 
under s. 34 was issued under s. 22 (2). 

The learned Counsel relied on a dictum - 
cf their Lordships of the Privy Council in 
Rajendra Nath Mukerjee v. Income-tax 
Commissioner (2). It was argued in that 
case that upon the facts it was a case of 
income escaping assessment within the 
meaning of s. 34. It was with reference 
to this argument that Lord Macmillan 
observed as follows: ‘This involves read- 
ing the expression ‘has escaped assessment’ 
as equivalent to thas not been assessed’. 
Their Lordships cannot assent to this 
reading” (p. 16%). In the first place, in 
my opinion, a case is an authority for 
what it decides, and not what may seem 
logically to follow from it, and expressions 
of opinion, even of eminent Judges, must be 
limited, unless there is a very strong indi- 
cation to the contrary, tothe facts which 
thev had before them. Apart from this, I 
think, when their Lordships said that the 
expression ‘has escaped assessment’ is not 
equivalent to ‘has not been assessed’, all 
that their Lordships intended to mean is 
that as in that case the course of the 
assessment had not been completed, and 

* Page of 61 I. A.—[Hd.| 
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no final order of assessment was made, it 
could not be said that income had ‘escaped 
assessment’. If this dictum means what 
the learned Counsel says it does, then their 
Lordships would not have made the fol- 
lowing observations at the end of the same 
paragraph. This is what they say (p. 16*): 
“It may be that if no notice calling for a return 
under s, 22 is issued within the tax year, then 
s 34 provides the only means available tothe Crown 


of remedying the omission, but that is a different 
matter,” 


In any event, it is, therefore, clear, that 
the point which we have to consider in 
this case was left open by their Lordships 
of the Privy Council. The learned Counsel 
also relied on some observations made by 
me in Commissioner of Income-tax v. Gopal 
Vaijnath (3). I do not think that I have 
said anything in that care which is con- 
trary to the view which I am now taking 
on this reference. In that case we had to 
consider s. 34 with reference lo the facts 
before us. The facts were that a person 
had already been as*essed previously by 
cne Income-tax Officer. IJn the next 
year of aesessment, another Income-tax 
Officer thought the previous assessment 
was wrong and was made at a lower rate, 
and it was in that connection that the 
observations I made became necessary, 
On the other hand, the view which we are 
taking was also taken in Commissioner of 
Income-tax v. N. N, Burjorjee (4) and in 
Madan Mohan Lal v. Commissioner of 
Income-tax, Punjab (5). It is true that the 
facts inthose cases were not similar to the 
facts before us; but I think the opinions 
expressed in those cases seem to me, with 
respect, to be correct. [ agree, therefore, 
that the question should be answered in 
the way proposed by my Lord the Chief 
Justice. 

N Reference answered. 


(3) 37 Bom. LR 69°; 158 Ind. Cas. 757; A IR 
1835 Bom. 410; 59 B 826: 8 R B 140. 

(4) 9 R 161; 131 Ind. Cas. 507; AI R1931 Rang. 
101; Ind. Rul. (1931) Rang. 139. 

(5) 16 Lah. 937; 158 Ind. Cas 718: A I R 1935 
Lah. 742; 38P LR 52;8R L 286(F B) 
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s. 44—Rules under~ Rr. 18-A, 18-B—Vesting revenue 
authorities with entire control—Intention of— 
Jurisdiction of Civil Court, whether ousted~Juris- 
diction of High Court—Objection proceedings—No 
evidence taken—Writ of certiorari, if can be issued. 

The whole intention of the rules framed for election to 
village panchayats was that thematter should be left 
entirely tothe revenue authorities and that the elec- 
tions should not be made the subject of proceedings 
before Civil Courts No doubt the jurisdiction of 
the High Court cannot betaken away by any such 
rules framed by the Government. At the same 
time, there is no reason why, because there is 
jurisdiction, there should be interference as a matter 
of course when no reasonable ground exists for 
interference. The question whether the election had 
been materially affected by a contravention or 
erroneous interpretation of the rules is one which is 
left by the rules entirely to the decision of the 
Oollector and the correctness cf his decision in the 
matter cannot be questioned even in civil proceed- 
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Where there was no absence of jurisdicticn or 
refusal to exercise jurisdiction but there might have 
been at the most a material irregularity in the 
exercise of his jurisdiction in not taking evidence 
before hé decided to dismiss the objection petition : 

Held, that this irregularity was no sufficient 
ground for interference by way of certiorari pro- 
ceedings. That power which the High Court pos- 
sesses is not to be used nisi dignus vindice nodus, 
except when there has beenclear injustice done. 


C. Mis. P. from an order of the Revenue 
Divisional Officer, Narasaraopet, dated 
November 21, 1935. 

Mr. V. Govindarajachari, for the Peti- 
tioners, 


Order.—This is an application under 
s. 107, Government of India Act, and 
Arts. 15 and 16, Letters Patent for call- 
ing up the proceedings of the Revenue 
Divisional Officer, Narasaraopet, dated Nov- 
ember 21, 1935, and those of the District 
Collecter, Guntur, dated December 5, 1935, 
passed in connection with the objection 
petition presented by the petitioners, 
protesting against the election of certain 
persons, who are shown as respondents, 
as members of the village panchayat of 
Nadendla village. These respondents do 
not appear. The records were called for 
and notice to the respondents was ordered 
by my learned brother Burn, J. and the 
matter has heen argued by Mr. Govin- 
darajachariar for the petitioners, no one 
appearing dn the other side. The main 
objection taken in this application is that 
the Revenue Divisional Officer failed to 
conduct an enquiry into the objection 
petition by way of taking such evidence 
as the petitioners might have adduced in 
support of their allegations in the objec- 
tion petition, the main objection therein 
being that non-residents of the village 
were permitted to take part in the voting 
which was by show of hands according to 
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the rules under the presidency of the 
Tahsildar. The rule in question is r. 18 (a) 
which says that: 

“The Revenue Divisional Officer shall, after notice 
to the parties concerned, enquire into the objec- 
tions and pass such orders as he deems fit, except 
that, etc." 

Clause (b) of.that rule says that the 
orders of the Revenue Divisional Officer, 
shall, subject to the provisions of r. 18 A 
be final. That rule provides that the 
Collector of the District may, either on 
his own motion or On a petition by any- 
one affected by the order of the Divisional 
Officer set aside the election and order a 
re-election, after giving notice to the 
parties concerned and hearing their ob- 
jections, if in his opinion the result of the 
. election has been materially affected by a 
contravention or erroneous interpretation 
of these rnles. The next r. 18-B provides 
that no decision cr order under r. 18 or 
18-A shall be liable to be questioned in 
any Civil Court by. suit or otherwise. 
These are the only rules which bear on 
the questions which are agitated in the 
present petition. The main argument has 
been directed to the absence of an enquiry 
by the Revenue Divisional Officer. The 
word ‘enquiry’ used in tke rule has not 
been defined in the rules themselves and 
it is contended that ‘enquiry’ necessarily 
implies the taking of evidence, or at least 
some sort of evidence, whether admissible 
or not under the Evidence Act, and in 
support of this position, reliance has been 
placed on certain observations in Labou- 
chere v. Earl of Wharneliffe (1), That was 
a case, however, in which an injunction was 
applied for bya member of a particular 
club to restrain the Committee of the club 
from interfering with his enjoyment of the 
use and benefit of the club. In other 
words, it was n proceeding in which a 
civil right was sought to be established 
or protected. That is not the case here. 

The present case is one in which pro- 
ceedings of the officers empowered to deal 
with objections to electious to the village 
panchayats are sought to be quashed and 
an order is sought directing them to deal 
with the objections in a particular manner. 
The question that arose in Labouchere v. 
Earl of Wharncliffe (1), was whether the 
expulsion of Mr. Labouchere from the 
eluh by the club members was valid or 
not, and for that purpose iL was necessary 
to prove that the rules of the club re- 
garding expulsion should have been ad- 
hered to, and in that case if was found 

(1) (1880) 13 Oh, D 346; 41 L T 638; 28 W R 367. 
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that the rules had not been observed in 
more than one particular. I do not think 
that case is helpful in deciding what was. 
the nature of the enquiry that was to bs 
held by the Revenue Divisional Officer and 
whether it involved necessarily the taking 
of evidence. In the particular case, it 
would appear that there was some material 
before the Revenue Divisional Officer in 
the shape of the report of the Tahsildar 
dated November 17, 1935. It is apparently 
on the basis of this report thut the Re- 
venue Divisional Officer came to the con- 
clusion that the Tahsildar had taken 
sufficient measures to exclude non-residents 
from taking part in the elections. In 
these circumstances, I am unable to say 
that the Revenue Divisional Officer was 
wrong in coming to the conclusion that 
it would serve no useful purpose to exa- 
mine witnesses, if that is what is meant 
by holding an enquiry in the matter. He 
observes that oral evidence would be forth- 
coming to any extent on both sides, and ` 
that it would be imposssible to come to 
any decision as to which non-resident 
took part in the election. It is, however, 
not merely the order of the Divisional 
Officer that is sought to be quashed, but 
also the order of the Collector of the fis- 
trict on the appeal preferred by the peti- 
tioner. That order runs as follows: 

“T am not prepared to take up the matter under 
r. 18-A. Sufficient valuable time has been wasted 
by Government servants already. The Tahsildar 
has complied with the rules and I can trust his 
decision.” 

Iam of opinicn that this application is 
really frivolous and must be due to the 
factious spirit that prevails in the village. 
It will serve no useful purpose; on the 
other hand it would be undesirable for 
several reasons to interfere in a matter 
like this in certiorari proceedings. The 
whole intention of the rules framed for 
elections to Village panchayat was that 
the matter should be left entirely to the 
revenue authorities and that the elections 
should not be made the subject of pro- 
ceedings before Civil Courts. No doubt 
the jurisdiction of the High Court cannot 
be taken away by any such rules framed 
by the Government. At the same time, 
there is no reason, why, because there is 
jurisdiction, there should be interference 
as a. matter of course when no reasonable 
ground exists for interference. So far as 
the Collector's order is concerned, it is 
not shown in what way he acted irregularly 
or in contravention of the rules. All that 
can be said against his order and I may 
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add here that very litlle has been said so 
far as the District Collector's order is con- 
cerned, by the petitioners Advocate, is 
that he erred in exercisiug his discretion 
in the matier of refusing to interfere with 
“the order cf the Divisional Officer. The 
question whether the election had been 
materially allected by a contravention or 
erroneous interpretation of the rules is one 
which is left by the rules entirely to the 
decision of the Collector und the correctness 
of his decisiun in the matter cannot be 
questioned even in these proceeding. There 
was no absence of jurisdiction or refusal 
to exercise jurisdiction so far as the Disirict 
Collector was concerned, and even us re- 
gards the Revenue Divisional Officer, there 
might have been at the must a material 
irregularity ın tne exercise of his jurisd.c- 
tion in not taking evidence betore he 
decided to dismiss the petition. ‘his 
irregularity is, in my opinion, no sufficient 
ground for interference by way of certiorari 
proceediugs. That power which the High 
Court possesses, isu my Judgment not to 
be used nisi dignus vindice nudus except 
when there has been ciear injustice done. 

This condition has no been fulfilled in 
my CPinion in this case. 1 -\,ould finally 
Observe ihat the officers who were mostly 
concerned in opposing this application, 
namely, the. Revenue Divisional Oticer and 
the Ovliector of the Distiicit, bave not been 
made parties to these proceedings and 
noice has nut gone tothem of these pro- 
ceedings. The petitioners have been thus 
atlempling to get an order in their favour 
by inviting the Court to pass an order 
cancelling the orders of tue Kevenue Divi- 
sional Utncer and the District Collector, 
Without giving them an opportunity to be 
heard contra, a procedure which in their 
own case the petitioners would be the 
first to denounce as being wholly opposed 
to elementary notions cf justice. ‘Lhis 
defect, in my opinion, is fatal tu the pro- 
nouncement of any order in favour of the 
petitioners in these proceedings but as this 
detect was discovered only after the 
argument was Closed, I have tnought it 
necessary to deal with the application on 
iis so-called merits. ‘The petition is dis- 
missed. 


AvD. Petition dismissed. 
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BOMBAY HIGH COURT 
Second Civil kk os. 362 and £85 of 
198: 

August 25, 1936 
RANGNEKAR, J. 

DHARWAR URBAN BANK, LTD. AND 
ANOTHER— APPELLANTS 


VETSUS 
KRISHNARAO ANANTRAO KONUR— 
RESPONDENT. 
Bombay Land Revenue Code (Act V of 1879), 
ss. 31 (2), 57, 165—Land forfeited jor non-pay- 
ment of revenue—Private sale of the same by 


Gollector — Revenue Officer purchusiny sume benami, 
through defaulier’s wife— No permission obtained— 
Purchase, whether illegal—Inter pretation of Statutes 
—Marginal notes-—If can be referred to, in con- 
struing section. 

It is clear upon the language of cl. 2 of s. 31, 
Bombay Land Revenue Code, that there is nothing 
in the language itself which would limit the pur- 
chase prohibited toa public sale, except the words 
which refer to “ bid. -nuus fur any property,” and 
except the marginal notes. The section itself does 
not particularly refer to a purchase at a public 
sale or a private sale and makes no distinclion of 
that character. It undoubtedly refers to ani pro- 
hibits bidding either directly or indirectly by a 
Revenue Officer at a sale in regard to property 
ordered to be sold bya revenue authority. Merely 
prohibiting a bidding of this nature does not 
restrict the prohibition toa purchases at a public 
sale only having regard tothe spirit and the letter 
of the section read asa whole. The section pro- 
hibits Revenue Officers from being directly or in- 
directly concerned in any of the transactions or 
acts set out inthe section. |p. 384, col. 1.) 

Consequently where certain lands are forfeited by 
Government fur non-payment of land revenue but 
are sold by private sale by the order of the Osllec- 
tor and a Revenue Oiticer purchases it benami 
thiough the defaulter's wife without the Collector's 
or Government's permission, the purchase being in 
contravention of s, 31 (2), is illegal. 

Marginal notes cannot be referred to or used for 
the purpose of construing the sections of a statute, 
Thakuram Balraj Kunwar v, Rao Jagatpal Singh 
(3), followed. [p. 384, col, 2.] 


Messrs. H. B. Gumaste \in Appeal No. 362 
of 1934) and J. P. Murdeshwar (in Appeal 
No. 485 of 1934), for the Appellants. 


Messrs. S. B. Jathar, R. A. Jahagirdar 
and A.S. Katti, for the Respondents. 


Judgment-—These are two appeals, 
which arise in certain insolvency proceed- 
ings; and the facts, so fur as they are 
material, may be briefly stated as follows: 
One Raghavendra VPeerjabade was adjudi- 
cated un insolvent in 1932 on his own 
petition under the provisions of the Pro- 
vincial Insolvency Act (Bom. Vof 1920). 
A Receiver was appointed, aud the Recei- 
ver in the discharge of bis duty to realize 
the property of the insolvent took posses- 
sion of three survey lands Nos. 95, 146 
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and 148 on February 14, 1933. These 
lands were in the village Hallikeri, taluka 
Dharwar. Three days after this, respondent 
No. l put inan application objecting to 
the Receiver’s possession and contending 
that he was the owner of the lands in 
question. He is described in the proceed- 
ings as an obstructor. This 
was made unders. 68, Provincial Insol- 
vency Act. The facts on which he relied 
were, that the insolvent, who was origi- 
nally a registered occupant of these lands, 
had made a default in paying the land 
revenue in respect of them, and the lands 
were, therefore, forfeited to Government. 
He alleged that Government conveyed these 
lands to Godubai, wife of the insolvent, 
for an occupancy price of twice the 
amount of assessment, but that the con- 
sideration came from him, and Godubai, 
who was his brother's daughter, was merely 
his benamidar and that he was managing 
the lands on behalf of Godubai. It in not 
in dispute that the respondent at this time 
was Mamlatdar of Kalghatgi, a neighbour- 
ing village in the same district. 

The Receivers claim was based upon the 
allegation that Godubai was a registered 
occupant of the lands, that she died after 
Raghavendra Peerjabade was adjudicated 
insolvent and he succeeded to her pro- 
perty as her heir, and these lands, therefore, 
vested in the Receiver under the provisions 
of the Act. The Receiver denied that 
Godubai mas a benamidar for the appli- 
cant, and contended that if she was, the 
transaction was illegal, and no interest 
passed tothe applicant as atthe time of 
the transaction he was a Mamlatdar of a 
neighbouring village in the same district 
and had purchased the property without 
the express permission of the Government 
or of the Collector to whom he was sub- 
ordinate, under the provisions of s. 3i, 
Bombay Land Revenue Code (Bom. V of 
1879). On these contentions the learned 
First Class Subordinate Judge at Dharwar 
raised two issues: (1) whether the alleged 
benami purchase was proved ; and (2) whe- 
ther it was legal. On the first question, 
the learned Judge found the issue in the 
affirmative. On the second question, he 
held that the transaction was legal. In his 
opinion, the transaction did not fall within 
the prohibition laid down ins. 31, Bom- 
bay Land Revenue Code; and, dealing 
with sub-s. (2) of that section, which was 
the only material clause, he was of opinion 
that it applied to purchases made by 
Revenue Officers at a public sale, and that 
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in this case there was no public sale be- 
eause what happened was that on the for- 
feilure of the lands Gudubai after some 
time applied to the Revenue Authorities for 
the same being sold to her, and the Ool- 
Jecter sold them to her privately. He sup- 
ported his opinion by a reference io the 
marginal note of that sub-section, which 
is in these words: “Not to purchase at 
public sale.” In the result, he allowed the 
application and declared tht the lands were 
the property of the applicant. 

There were two appeals from this deci- 
sion made by two creditors to the District, 
Court of Dharwar. Tke learned District 
Judge agreed with the First Class Sub- 
ordinate Judge on both the questions and 
dismissed the appeals. From that order 
of dismissal these two appeals are brought 
to this Court. It may be stated that the 
Receiver was also a party to this applica- 
tion, and in the appeals he supports these 
creditors. From the facts to which I have 
referred, it is clear that the result of these 
appeals must depend upon the construc- 
tion of s. 31 read with some other rele- 
vant sections of the Bombay Land Revenue 
Code. Bat before I turn to the provisions 
of the Code,I shall briefly dispose of one 
of the points taken on behalf of the res- 
pondent-applicant. It is argued by Mr. 
Jathar on his behalf that there being con- 
Current findings on the question as to 
Godubai being a benamidar for the ap- 
Plicant, the question as to the legality of 
the transaction, by which the applicant 
claimed to be the owner of the lands, is 
not relevant and does not arise. He says 
that the Receiver’s title depends upon the 
title of Godubai. That, no doubt, is true. 
But he further says that Godubai having 
now been found to have no title, the 
Receiver cannot put forward any claim to 
these lands, particularly as against his 
client who has been declared to be the 
owner and who has heen in possession of 
these properties. In my opinion, that is 
not the proper view to take of the matter. 
In the first place, there is no finding that 
at the date of the application the appli- 
cant was in possession of the lands. On 
the other hand, the finding is tbat he was 
managing the lands on behalf of Godu- 
bal. Then, the Receiver admittedly had 
taken possession of the Jand before the 
ap}lication, and it was with a view to 
object to that possession and to establish 
his own claim that the applicant came to 
the Ccurt under s. 68, Provincial In- 
solvency Act. The question, then, must 
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arise, whether the applicant succeeded in 
establishing his case, his case being that 
he was the owner to the lands as ne had 
purchased them: that the lands did not 
belong to Godubai ; and that, therefore, the 
possession taken by the Receiver was 
wrongful and should be restcred to him. 
1 think, therefore, both the Courts below 
were right in proceeding upon this footing 
to consider not only as to whether the 
transaction was @ benamz transaction, but 
whether it was such a valid benami brans- 
action as could be established in a Court 
of law by the applicant. Section äl, 
Bombay Land Revenue Code, is ın Chap. IV, 
the heading of which is “of Certain Acts 
prohibited to Revenue Officers, and of their 
Punishment for Misconduct.” [t enume- 
rates the acts prohibited in several sub- 
sections. The principal part of the section 


is in tnese terms: 

31‘ No Revenue Officer shall, except with the 
express permission of Government, or of the Col- 
lector, or Superintendent of Survey to whom he is 
subordinate ...," 

Sub-s. (1) prohibits Revenue Officers 
directly or indirectly from trading. Sub- 
se (2) is in the terms following: 

(2) “ purchase or bid either in person or by agent, 
or in his own name or in the name of another, or 
jointly or in shares with others, fur any property 
which may under the provisions uf this Act or 
of any other law for the time being in force be 
sold by order of any Revenue or Judicial Authority 
in the district in which such officer is at the time 
employed.” 


Sub-s. (3) prohibits Revenue Officers 
from being concerned directly or indirect- 
ly on their private account in the collection 
of revenue. Sub-s. (4) prohibits Revenue 
Officers from making private use of any 
public money or property ; and sub-s. (5) 
prohibits them from demanding or receiv- 
ing any undue exactions or even presents. 
It is common ground that the only sub- 
section which would be applicable if at 
all is sub-s. (2). The question is, whether, 
as has been held by the lower Courts, this 
sub-section prohibits only purchases made 
by a Revenue Officer iu contravention of 
s. l at a public sale, or whether it is 
wide enough to embrace purchases of 
Government lands at a private sale. ‘The 
other relevant sections may now be reter- 
red to. One is s. 26, which declares that 
land revenue shall be a paramount charge 
on the holding, and upon failure in pay- 
ment of it the holding is liable to forfei- 
ture. [i then provides that when iorteiture 
is incurred, the Collector may levy all 
sums in arrears by “sale of the occupancy 
s... OF May otherwise dispose of suca 


Wai 


DHARWAR URBAN BANK, LÈD. v. KRISHNARAO ANANTRAS (BOM) 


383 


occupancy |... under rules made under 
s. 7214, and thereupon the transferee would 
get the lands freed from all rights and 
equities existing in favour of any person 
other than Government. Section 57 auth- 
Orizes the Collector on forfeiture of the 
holding to resume possession and to place 
the purchaser or transferee in p ssession of 
tue holding. The other section is s. 103, 
which is in these words: 

153. “The Collector may declare the occupancy 
or alienated holding in respect of which an arrear 
of land revenue is due, to be forfeited of Govern- 
ment, and sell or otherwise dispose vf the same 
under the provisions of ss. 56 and 57, and credit 
the proceeds, if any, to the defaulter’s accounts; 
Provided that the Collector shall not declare any 
such occupancy or alienated holding to be forfeited: 
(a) unless previously thereto he shall have issued 
a proclamation and written notice of the intended 
declaration in the manner prescribed by ss. 169 
aud 166 tor sales of immovable property; and (b) 
until after the expiration of at least fifteen days 
from the latest date on which any of the said 
notices shall have been affixed as required by s. 166.” 


lt is clear from these sections that, 
where there has been a failure to pay 
jand revenue due in respect of any occu: 
pancy lands, there is a forfeiture of the 
occupancy tenure to Government, and it 
is open tothe Collector on such forfeiture 
to sell the lands to another person or to 
restore them to the defaulter or to transfer 
them to another person. There is nothing 
in the section or in the rules to suggest that 
in such cases the sale must necessarily be 
a public sale. On the other hand it is 
fairly conceded,— and that isclear from the 
Code as well as the rules—that in such 
cases it is open to the Collector to sell the 
lands privately. 


In my opinion, therefore, to start with, 
there is no justification for the assump- 
tion mude by the learned District Judge 
that the section prchibits purchase at 
sales by auction only. The Code as well ag 
the rules made under it clearly provide 
ior a private saleas well as a public sale 
and where a public sale is to be held, then 
the procedure laid down in s. 105 and the 
sections following, has to be followed. 
Section 160 provides that a proclamation 
has to be issued; then the proclamation 
has to be made by beat of drum; then a 
written notice ot theintended sale has to 
be afixed in certain public places. In 
otuer words, all steps to make the sale as 
widely known to the public as possible 
have to be taken by the Collector, 1 have 
referred to sub-s.(2) of s.3l. It is con- 
ceded—and it is also clear upon the 
language of the clause—that there is 
notuing in the language itself which would 
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limit the purchase prohibited to a public 
sale, except the words which refer to “bid... 
for any property, and except lhe marginal 
note. ‘The section itself does not particu- 
larly refer toa purchase ata public sale 
or a private sale and makes: no distinc- 
‘tion of that character. It undoubtedly 
refers to and prohibits bidding either 
directly or indirectly by a Revenue Officer 
atasalein regard to property ordered to 
be sold by a revenue authority. Merely 
prohibiting a bidding of this nature does 
not restrict the prohibition to a purchase 
at a public sale only. A bidding does not 
result in a sale until the bidding is accept- 
ed andthe bidder is declared to be the 
highest bidder. In my view, these words 
really tend to show that the Legislature 
wanted toimpose avery strict rule of pro- 
hibition in regard to such transactions 
on all Revenue Officers in the district in 
which such transactions would take place; 
and so the clause prohibits not only a 
purchase buteven an act much short ofa 
purchase, such as bidding, which as I have 
said, willnot amount to au purchase until 
something more happens; and the inten- 
tion of the Legislature to impose such a 
strict rule of conduct, which no authority 
is needed: to support, in the interests of 
the public and for the purposes of good 
Government, is clear from the other clauses 
ofthe section, to some of which I have 
already referred. If the view taken by 
the lower Courts and supported here is 
correct, the position would be absurd, 
as a Revenue Officer can purchase lands for- 
feited at a private sale held by the Col- 
lector but not at a public sale. 


It seems to me, therefore, having re- 


gard to the spirit and the letter of the. 


section read as a whole, that if was never 
intended to put such a narrow construction 
on sub-s, (2) as seems to have found 
favour with the learned Judges in the Courts 
below. In my opinion the section probi- 
bits Revenue Officers from being directly 
ov indirectly concerned in any of the 
transactions or acts set outin the section 
and that is the substance of the mat- 
ter, and the facts in this case clearly 
bring the transaction within the prohibition 
under the section. This is clear from. Ex. 54 
which shows that lands were forfeited, and 
then an application was made by the 
wife ofthe insolvent. It was, therefore, 
held tbat under tke rules, the lands could 
not be restored, the applicant being 
- other than the defaulter. It was consider- 
ed that a public sale would not be advan- 
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tageous, and therefore, the Collector slated 
as follows: 

“Considering that all arrears have now been paid 
I order that, as a special case the lands be sold to 
the defaults wife at the pancha” estimate, 4 e., 


for an occupancy price equal to twice the assess- 
ment.” 


The property, therefore, wassold by order 
of the Vollector, who was a Revenue Officer 
in the district in which the present ap- 
plicant was admittedly employed at the 
time, and itis difficult to see why this 
transaction does nob come within the pro- 
hibition laid down by sub-s. (2). ‘The 
learned Tirst Olass Subordinate Judge 
was impressed—and, I may say, not unduly 
—hy themarginal note which I have set 
out above; and the question arises as to’‘whe- 
ther such marginal notes can be referred to 
in considering the sections of a statute, 
and if so, to what extent. This question 
was considered by mein a Full Bench 
decision in Emperor v. Ismail Sayadsaheb 
(1) at p 89.*. I was not prepared to 
express a definite opinion on the point 
but I felt thata marginal noite could be 
looked at for the purpose of construing a 
statute. I relied upon Ram Saran Das vy. 
Bhagwat Prasad (2). I also relied upon 
a passage in Maxwell on Interpretation 
of Statutes, Edn. 7, at p. 387, which is in 
these terms : 

“But as regards marginal notes, the rule regard- 
ing their rejection for the purposes of interpreta- 
tion isnow of imperfect obligation.” 

There are decisions of this Gourt where 
it has been (if I may say so, respectfully) 
somewhat loosely held that marginal notes 
can be relied upon for the purpose of 
construing a statute or the sections of a 
slatute. Mr. Gumaste refers to Thakurain 
Balraj Kunwar v. Rao Jagatpal Singh (3). 
Their Lordships in that case observed as 
follows (pp. 142, 1437; : 

“Itis well settled thai marginal notes to the sec- 
tions of an Act of Parliament cannot be referred 
to forthe purpose of construing the Act. The 
contrary opinion originated in a mistake and it hag 
been exploded long ago. There seems to be no 
reason for giving the marginal notes in an Indian 


siatue any greater authority than the marginal 
notes in an English Act of Parliament.” 


I have referred to Maxwell on Inter- 
pretation of Statutes which clearly lays 
down a contrary proposition. Apart from 

(1) 35 Bem. LR 886 at p. 894; 146 Ind. Cas. 246: 
A 1 R 1933 Bom. 417; (4933) Cr. Cas. 1289; 34 Cr, 
L J 1239,. 57 B 537; 6 R B 139. 

(2) 51 A 411; 113 Ind. Cas. 442; A I R 1929 All, 
53; (1929) A L J 290; Ind. Rul, (1929) All. 154. f 
ae 31 Í A132; 26 A 393:70 C248; 8 Sar, 639 
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authority, itseems to me to be plain on 
principle thatthere is no reason why, 
when a Court isunable to collect the pre- 
cise intention of Legislature in regard to 
any particular part of a statute or a sec- 
tion of astatue, it cannot call in aid mar- 
ginal notes or headings or the scheme of 
the Act or the place in which the section 
occurs. Where, however, the language is 
clear and the meaning plain, these aids 
cannot be used to control the plain, mean- 
ing of the language in the section; but 
where that is not the case they can be 
availed of—and often have been by 
eminent authorities from ancient times— 
an extraneous aids to the construction 
of a statute. I think the true Rule is one 
which was laid down by Collins M. R. in 
Bushell v. Hammond (4) in which the 
Master of Rolls observed as follows 
(p. 1007*) : 

“Tne side-note also, although it forms no part of 


ths saction is of soms assistance inasmuch as it 
shows the drift ofthe saction.” 


In this country we are bound by the 
decisions of the Privy Council. No other 
decisicns oftheir Lordships of the Privy 
Qouncil have been referred to on the 
point; and Lam, therefore, unable to hold 
that marginal notes can be referred to or 
used forthe purpose of construing the 
Sections of a statute. A somewhat similar 
question arose before my brother Baker 
and myself in Sundarbat v. Manohar 
Dhondu (5). There the question was 
with reference to the construction of the 
old s. 33, Bombay District Police Act, 1890. 
Both the lower Courts have distinguished 
that case, andthe principle laid down there 
from the present case upon the ground 
that there is a fundamental difference bet- 
ween the terms ofthe old s. 33, Bombay 
District Police Act and s. 31, Bombay Land 
Revenue Oode. Some distinction is un- 
doubtedly apparent; but it seems to me 
that the principle aimed at by both tne 
sections is the principle which, after all, one 
finds very clearly summed up ins. 23, Coa- 
tract Act. The old s. 33, Bombay District 
Police Act, is in these terms : 

“No Police Officer shall engage in trade or be in 
any way concerned eitberas principal or agent in 
the purchase or sals of land with the District 
- wherein he is employed orinany commercial tran- 
saction whatever without the permission of the 
Magistrate of the District or of Government.” 


That section implies exactly tae same 
(4) (1905 2 K B 563; 131 JKB 1005; 81 LT 1; 
o2 W R453; 68J P370; 20TL R 413. 


(5) 35 Bom, LR 401; 144 Ind. Cas. 781; 


*Page of 73 L. J. K. BELT 
169—49 & 50 


ae 





BRIS MOHAN LAL v. MONMOHAN bàs (ALI,.) 


385 
prohibition, which is implied by the terms 
of s. 31, Bombay Land Revenue Code in 
these terms : 

(2) purchase or bid either in person orby agent 
or in his own name orin the name of another, or 
jointly or shares with others, for any property 

In my opinion, the purchase by the res. 
pondent was in contravention of s. 31 (2). 
His title, therefore, failed. In the result, 
therefore, the appeals must be allowed, the 
orders made by the lower Courts set aside, 
and the application of the respondent re- 
jected with costs throughout. There will 
be separate sets of costs—one set of costs 
for the Receiver, and one set of costs for 
the appellant in each appeal. 


D. Appeals allowed. 


ALLAHABAD HIGH COURT 
Execution First Appeal No. 322 of 1934 
January 8, 1937 
NIAMAT ULLAH AND ALLSOP, JJ. 

BRIJ MOHAN LAL AND ANOTHER— 
DEOREE-HOLDERS —APPELLANTS 
VETSUS 
L. MONMOHAN DAS-—Jupement- 
DEBTOR— RESPONDENT 
Ciril Procedure Code (Act V of 1908), s. 49, 
0. XXI, r. 18—Which prevails—Set-off—Assign- 
ment of his rights under money decree by Gto M 
against Band M—B assigning to S rights under his 
decree against M and others—Laxecution by S against 
M and others —M, whether can be allowed set-off of 

decretal amount assigned to him by G. 

Order XXI, r. 18 ands. 49 ofthe Civil Procedure 
Code are not inconsistent: but if there is any in- 
consistency, s. 49 shall prevail. 

There wasa money decree in favour of one G 
against B and M. Subsequently a decrees against M and 
others was passed in favour ot B. Rights under his 
decree were assigned by G toM and by B to 8S. S 
put in an execution application cf his deces 
against M and other judgment-debtor. M was allow- 
ea to set-off the decretal amount due under the 
decree assigned tohim by G against the decretal 
amount claimed by 8S: 

Held, that there could be no doubt that before S 
came on the scene there was a decree which M 
Guuld execute ugainst B. There was another decree 
which B could execute agaiust M. The judgment- 
debtors in both the decrees were jointly und sever- 
ally liable, sothat every one of them wus liavle to 
Pay the entire decretal umount, Lf S had taken nu 
assignment of the decree in favour cf B, there could 
be no doubt that a set-off cfthe nature contemplat- 
ed by O. XXI, r. 1%, would bave been allowed. 
The1s cyuld also be no doubt that M had an equity 
enfurceable against B. The assignment by the latter 
of his own deciee would, having regard to the pro- 
visions ofs. 49, affect such equity, in favour of M. 
The set-off was properly allowed to N and if S had 
any grievance in consequence of the equity in favour 
of M being enforced against him, he had his remedy 
against his assignor, 
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Ex. F. A. from an order of the Sub-Judge, 
Allahabad, dated: February 13, 1934. : 

Mr. Mukhtar Ahmad, for the Appellants. 

Mi. Damodar Das, for the Respondent. 
_dudgment.-—This appeal arises out 
execution proceedings. Tke appellants 
are the legal representatives of Shiam 
Sunder who died during the pendency of 
the proceedings in the lower Court. In 
ihis judgment we shall consider the rights 
of Shiam Sunder as if he is still alive. It 
appears that one Govind Prasad obtained 
a decree against Baldeo Narain end Mata 
Prasad for a certain sum of money in 
1927. Baldeo Narain obtained a decree 
for acertain sum of money against Man 
Mohan Das and three othersin 1926. On 
January 25, 1927, Govind Prasad assign- 
ed his rights to Man Mohan Das. On 
December 15, 1932, Baldeo Narain assign- 
ed his rights to Sham Sunter. The 
latter applied for execution of his decree 
against his judgment-debtors including 
Man Mohan Das. Man Mohan Das claimed 
a set-off of the decretal amount due 
under the decree assigned to him by 
Govind Prasad against the decretal amount 
claimed by Shiam Sunder. The lower 
Court’ allowed such set-off. The legal 
representatives of Shiam Sunder have 
preferred the present appeal impugning 
the correctness of the order of the lower 
Court. Atthe first sight it may seem 
that Shiam Sunder not being one of the 
judgment-debtors of Man Mohan Das the 
assignee of Govind Prasad's decree, any 
set-off which may be allowed at the in- 
stance of Man Mohan Das would be in- 
equitable. On a correct application, 
however, of O. XXI, r. 18, ands. 49, Civil 
Procedure Code, the rights of the parties are 
adjustable by a set-off. 

There can be no doubt that before 
Shiam Sunder came on the scene there 
was a decree which Man Mohan Das 
could execute against Baldeo Narain. 
There was another decree which Baldeo 
Narain could execute against Man Mohan 
Das. The judgment-debtors in both the 
decrees were jointly and severally liable, 
so that every one of them was liable to 
pay the entire decretal amount. If Shiam 
Sunder had taken no assignment of the 
decree in favour of Baldeo Narain, there 
‘could be no doubt that a set-off of the 
nature contemplated by O. AAI, vr 18, 
would have been allowed. For nearly 
five years Man Mohan Das had the right 
to claim a set-off against Baldeo Narain 
‘whenever the latter might attempt to put 


of 
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his own decree in execution against Man 
Mohan Das. The question is whether 
Man Mohan Das’ position was affected 
by Baldeo Narain transferring the rights 
to Shiam Sunder on December 15, 1932. 
The answer is supplied by s. 49, Civil 
Procedure Code, which provides that every 
transferee of a decree shall hold the same 
subject to the equities, if any, which the 
judgment-debiors might enforce against 
the criginal decree-holder. There can be 
no doubt that Man Mohan Das had an 
equity enforceable against Baldeo Narain. 
The assignment by the latter of his own 
decree would, having regard to the provi- 
sions of s. 49, affect such equity, in favour 
of Man Mohan Das. In our opinion 
there is no inconsistency between O. XXI, 
r. 18, Civil Procedure Code, ands. 49, but 
if there be any, s.49 will prevail. If Shiam 
Sunder had any grievance in consequence 
of the equity in favour of Man Mohan 
Das being enforced against him, he has 
his remedy against his assignor, but the 


equity in favour of Man Mohan Das 
which as already staled existed for five 
years cannot be extinguished by the 


assignment in favour of Shiam Sunder. 
For these reasons we hold that the order 


passed by the lower Court is right. 
The appeal is «ccordingly dismissed with 
costs. 

D. Appeal dismissed. 


Á 


MADRAS HIGH COURT 
Second Civil Appeal No. 947 of 1932 
August 21, 1936 
HORWILL, J. 
G. T. 5. ABDUL LATIFF SAHIB— 


APPELLANT 
VETSUS 
T, V. KUPPUSWAMI AYYAR AND ANOTHER 
— RESPONDENTS 
Limitation Act (IX of 1908), s. 20—Share- 
holder of Bank being director, auditor and mort- 


gagor—Appropriation by Bank by adjustment of 
sums to mortgagor's credit inother accounts towards 
interest and subscription due from mortgagor— 
Audit notes written by morigagor as auditor, sub- 
sequently to adjustment—Whether amounts to rati- 
fication—Suit on mortgage bond— Personal remedy 
against him, whether barred. 

A share-holder and a director of a Bank took loan 
from the Bank on mortgage bonds agreeing to pay 
jnterest and subscription due on his shares regular- 
ly every month. He was also an auditor of the 
Bank, and as such, was auditing the accounts every 
month. He failed to pay certain instalments, where- 
upon the Bank made adjustments by appropriating 
sufficient sums from other accounts to the credit of 
the mortgagor, towards interest and subscription 
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due from the mortgagor. The mortgagor, subse- 
quent to these adjustments, wrote audit notes for 
the year in which the instalments failed : 

Held, that the fact that he was writing the audit 
notes for the year in question subsequent to the 
adjustment showed that he had atleast an intimate 
knowledge of the accounts written upto theend of 
the year. It would be iniquitous if the mortgagor 
knowing in advance that adjustments would, inthe 
ordinary course of business, be made, knowing 
soon afterwards that adjustments were made, and 
obviously authorizing the Bank to obtain funds 
from the accounts of others to discharge his debts, 
should be allowed to escape liability merely because 
he was not present on the actual day on which 
the adjustments were made. He must be considered 
to have ratified these adjustments towards subscrip- 
tion and interest. Consequently, in a suit on the 
mortgage bond, the Bank’s personal remedy was not 
barred by s. 20, Limitation Act. 


S.C. A. against a decree of the District 
Court, T'richinopoly, in A. S. No. 200 of 1931. 

Messrs. A. V. Viswanatha Sastri and S. 
Amudackart, for the Appellants. 

Messrs. K. Rajah Ayyar and Aravamudu 
Ayyengar, for the Respondents. 

Judgment.—Defendant No. 1 was a 
share-holder and director of the plaintiff 
Bank, andin enjoyment of one of the pri- 
vileges of membership Le borrowed from 
the Bank a sum of Rs. 3,000. Afterwards, 
in order toavail himself of an amendment 
of the rules permitting the borrowing of 
money among subscribers of the shares, 
this sum was divided into three loans of 
Rs. 1,500, Rs. 1,200 and Rs. 300. According 
to the terms of the bond, he was to pay 
interest of Rs, 18-120 every month and to 
re-pay the principal within a year. AB a 
member of the Society he had also to pay 
Rs. 30a month towards his 30 shares. 
Up to May 1924, the monthly payments were 
regularly made; but from June onwards 
the plaintiff Bank appropriated a sufficient 
sum from other accounts to meet the in- 
terest due on these mortgage bonds and 
monthly subscriptions. 

In this suit on the mortgage bond, the 
question that arises is whether the appro- 
priation towards interst came within the 
mischief of s. 20, Limitation Act, and so 
saved the plaintiffs personal remedy for 
the mortgage amount from the bar of 
limitation. Both: the trial Court and the 
lower Appellate Court have found that these 
adjustments did not save limitation; hence 
this second appeal. Had defendant No. 1 
been a mere subscriber or a mere debtor 
of the firm, no question could have arisen: 
because for the purpose of satisfying s. 20, 
Limitation Act, a payment towards interest 
must be a conscious act: vide Chinnaswami 
V. Periathambi (1). But the question that 

(1) AI R1929 Mad. 811; 117 Ind, Gag, 790, 
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arises here is whether defendant No. 1, 
because of his intimacy with the aczounts 
is placed on a different footing. As 
already pointed out, the interest on all the 
three mortgage bonds intu which the origi- 
nal mortgage bond was split and the 
monthly subscriptions were met by adjust- 
ments from credits of defendant No. 1 in 
other accounts: see Ex. J. 


At the end of 1924, the summary, Ex. 11, 
was drawn up, showing debts to three 
other accounts, including a suspense account 
of Mr. Singaram Ayyar and a capital 
account of Mr. 8. Usman Khan, and credits 
to defendant NO. 1 to meet the subscriptions 
and interest due from June onwards. 
Clearly the adjustments in Ex. 11 could 
not have been made without the knowledge 
of defendant No. 1, because it entitled the 
debiting of the accounts of two other gentle- 
men, and also because Ex. 11 contains 
corrections made by defendant No. 1 
himself in which he altered the amount to 
which the account of Mr. S. Usman Khan 
was to be debited and scored out a small 
contingent charge. Moreover, in his capa- 
city of auditor, he was auditing the accounts 
every month, and in lis, KK he wrote his 
audit notes on March 6, 1925, for December 
1924, in which month was written the 
summary Ex. 11. 


When defendant No. L made his monthly 
payments he must have had in mind thee 
accounts of the Bank with which he was 
so closely associated, and intended it to 
be appropriated according to the terms of 
the bond and of the rules. With regard to 
ihe adjustments, itis not even necessary 
to assume that he was aware of every 
entry relating to his own accounts. He 
must have been intimately acquainted with 
the system of book-keeping adopted by the 
Bank and the methods by which it made 
adjustments towards the debits due; for they 
were made in accordance with the rules. 
He therefore knew wheneverhe had a 
credit, how it would be treated in the 
accounts and how in due course it would 
be adjusted against interest and subscrip- 
tions due. Defendant No. 1 admits that 
up to August 192! he had a working 
knowledge of the accounts of the Bank, 
but denies that he had so afterwards. 
Obviously he fixed August 1924 because 
this is the month after which any knowe- 
ledge by him would be fatal to his case; 
but the fact that he was writing the 
audit notes of the 1924 accounts right up 
to, March 1925 shows that he had at least 


‘allowed with costs and the suit 
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an intimate knowledge of 
ten up to the end of 1924. 
_ It has been argued that defendant No. 1 is 
hot liable because he was not aware of the 
adjustments on the date on which they were 
made; but it would be iniquitous if 
defendant No. 1, knowing in advance that 
adjustments would, in the ordinary course 
of business, be made, knowing soon 
afterwards that adjustments were made, 
and obviously authorizing the Bank to ob- 
tain funds from the accounts of othera to 
discharge his debts, should be allowed to 
escape liability merely because he wag not 
present on the actual day on which the 
adjustments were made. He must be con- 
sidered to. have ratified these adjustments 
towards subscription and interest, I find 
therefore that the lower Court was wrong 
in holding that the plaintiff was debarred 
by s. 20, Limitation Act, from obtain- 
Ing a personal remedy against defendant 
No. 1. The second appeal is. therefore, 
decreed 
against defendant No. 1 personally, as well 
as against the hypothecated proper! y. Ihave 
discussed the liability cf defendant No. l, 
but defendant No. 2 is also liable for his 
father’s debts from out of the joint family 
property. The respondents will bear the 
costs of the appellant in this Court and in 
the lower Appellate Court. (Leave to appeal 
granted ) 

AD. 


the accounts writ- 


Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 30 of 1936 
December 23, 1936 
Niamar ULLAH, J. 
NAMDAR KHAN AND GTHERS— 
APPELLANTS 


VETSUS 

NAIMUL KHAN AND oTaERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 4—Deci- 
ston, when res judicuta against person not ampleaded 
an sutt—Certain. cultivators claiming injunction 
against residents of other village restraining them 
from interfering with irrigation—Suit referred to 
arbitration ~Award — Decree on award — Similar 
suit by other cultivators of same village, whether 
barred. 

Oeitain cultivators of a certain village brought a 
suit claiming that the residents of another village ba 
restricted from interfering with their right to ir- 
rigate their fields. The suit was referred by the 
parties to arbitration and a decree was passed on the 
award. Subsequently the other cultivator instituted 
another suit for similar relief : 

Held, that it did not appear that they claimed a 
right for themselves as wellas for all the other resi- 
dents of village. It may be that the right claimed 
by them was similar to the right which other resi- 
dents of village were interested in claiming, That 
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did not, however, make the suit a representative onea 
and the others were not debarred from claiming e 
similar relief in a subsequent suit. It is only if th 
relief claimed by the plaintiffs is so comprehensiv® 
that, if granted, it will confer a benefit on a class 
persons, including the plaintiffs of the suit, that the 
decision can operate as res judicata against those not 
actually impleaded. 

Held, further that the decree being based on award 
was not binding on the persons other than those who 
made the reference to arbitrators, 


F. C. from the order -of the Sessions and 
Sub-Judge, Jaunpur, dated January 6, 1936, 
Mr. Mukhtar Ahmad, for the Appellants. 

Mr. Mushtaq Ahmad, for the Respondentg, 


Judgment.—This is an appeal from an 
order of remand passed by the Subordinate 
Judge of Jaunpur. The trial Court had 
dismissed the suit of the plaintiff-respon- 
dents on the ground that it was barred by 
res judicata. The lower Appellate Court 
has taken a different view and has held 
that the present suit is not so barred. 
Accordingly it remanded the case to the 
trial Court for disposal on the merits. The 
enly plea laken in second appeal is that . 
the plaintiffs’ suit is barred by res judi- 
cata, as held by the trial Court. The 
plaintifis are some of the cultivators of 
village Banjaripur in the District of Jaun- 
pur. The defendants are some of the resi- 
dents of village Murki in ihe same Dis- 
trict. The two villages are co-terminus. 
The plaintiffs claim a right to irrigate 
their fields from certain ianks situate im 
village Murki, to which objection is taken 
by the defendants. Accordingly the plain- 
tiffs claim the relief of perpetual injunction 
restraining the defendants from interfering 
with the plaintifs taking water from the 
tanks in question to their fields in village 
Banjaripur. The defendants pleaded that. 
a similar suit, brought by some other 
persons of Banjaripur for similar reliefs, 
was decided in a certain manner and that 
the decision in that suit operated as res 
judicata in the present suit, with the result 
that the latter must be dismissed. 

The pleadings of the earlier suit and the 
judgment are not before me, but a copy 
of the decree is on the reeord. It is stated 
in the judgment of the lower Appellate 
Court, which probably had the whole reecrd 
of the earlier case before it, that.the pro- 
cedure, prescribed by O: I, r. 8, Civil -Pro- 
cedure Code, had not been taken in that 
case. On this ground alone the lower 
Appellate Ccurt has held that the decision 
in that case is not binding on the present 
plaintiffs, who were no parties to it. This 
view is based on Kumaravelu Chettiar v. 
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T. P. Ramaswami Ayyar (1). Apart from 
this aspect of the case, it seems to me that 
the decision in the earlier case is not res 
judicata for two other reasons. Firstly, 
the relief claimed by the plaintiffs in the 
earlier suit was that the defendants he 
restrained from interfering with their right 
to irrigate their fields. It does not appear 
that they claimed a right for themselves 
as well as for all the other residenis of 
vilage Banjaripur. It may be that the 
right claimed by them was similar to the 
right which other residents of village Ban- 
jaripur were interested in claiming. That 
does nct, however, make the suit a repre- 
sentative one. It is only if the relief claim- 
ed by the plaintifs is so comprehensive 
that, if granted, it will confer a benefit 
on a class of persons, including the plaintiffs 
of the suit, that the decision can operate 
as res judicata against those not actually 
impleaded. Secondly, it appears that the 
previous suit was not decided on contest, 
The parties to it referred the dispute be- 
tween them to a certain arbitrator, who gave 
an award. 

The decree in that case was based on the 
award, It is not disputed that no one 
outside the parties to that case agreed to 
refer to arbitration. The decree in such 
a case can have no more sanctity than the 
award on which it is based; and if the 
award, wholly apart from the decree, was 
not binding on persons other than these 
who made the reference to arbitration, the 


decree following it cannot have a greater- 


effect. I am satisfied that the plea of res 
judicata, taken by the defendants, cannot 
be sustained. The appeal is accordingly 
dismissed with costs. 

D. Appeal dismissed. 


(1) (1933) A L J 762; 143 Ind. Cas. 665; AI R 1933 
P Ù 183; 60 I A 278; 56 M 657; Ind. Rul. (1933) P C 
176; 57 OL J 528; 370 W N 853; (1933) M W N 758: 
65M L J87; 38 LW 16; 35 Bom. L R 827 (P 0). 
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RANGOON HIGH COURT 
Special Second Civil Appeal No. 169 
of 1936 
December 10, 1936 
DUNKLBY, J. 
U MAUNG GALE AND otHrrs— 
APPELLANTS 
Versus 
MAUNG PO YIN— RESPONDENT 
Specific Relief Act (I of 1870), s. 9—Action for 
recovery of property by owner—Suit, if lies under 
the Act— Trust — Resulting trust — Benami 
transaction, 
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The action ofan owner of land for recovery of 
possession against a person wrongfully in possession 
is not an action under the Specific Relief Act, and 
the granting of relief is not discretionary in the Coart. 
There can be no plainer action at law than an action 
of an owner for therecovery of his property. Tha 
relief is not equitable, but is a legal right which tha 
owner must be granted if he makes out his title. 

Where a person purchases property in the name of 
another and the consideration has come through 
the former, the effect of the transaction is that a 
resulting trust is created in his favour. Maung Tun 
Pe v. B. K. Haldar (1), followed. l 

S. S. C. A. against the decree of the Assist- 
ant District Court, Thayetmyo, in G. A. 
No. 4-T of 1936. 

Mr. Thet Tun, for the Appellants. 

Mr. Kyaw Myint, for the Respondent. 

Judgment.—The _ plaintiff-respondent 
brought a suit in the Township Court of 
Thayetmyo against the three defendants- 
appellants for recovery of possession of 
three houses and their sites. He based his 
title upon a registered deed of sale which 
nad been executed in his favour by the 
appellants fora purported consideration 
of Rs. 1,800. For some reason or other, the 
learned Township Judge seems to think that 
the action of an owner of land for recovery 
of possession against a person wrongfully 
in possession is an action under the 
Specific Relief Act, and that the granting 
of relief ig discretionary in the Court, and 
he gave therespondent a decree conditioned 
upon the respondent performing certain 
terms. This, of course, is entirely wrong. 
There can be no plainer action at law than 
an action ofan owner for the recovery ol 
his property. The reliefis not equitable, 
but is a legal right which the owner must 
be granted if he makes out his title. In 
this case the respondent made out the 
clearest possible title to these three houses. 
He is in possession of one and he claimed 
to obtain possession of the other two, The 
written statement ofthe appellants disclosed 
no defence to the action. Ib was mostly 
irrelevant, highly scandalous and embar- 
rassing, and in my opinion it ought to have 
been struck out. It seems to have been 
treated, both in the Township Court and on 
appeal to the Assistant District Court, as 
an allegation that the sale by them to the 
respondent was what is known as a benami 
transaction. ‘The correct way of con- 
sidering a transaction of this kind has 
been recently explained out by a Full 
Bench of this Court in Maung Tun Pe v. 
B. K. Haldar (1). In the course of his 
judgment, Page, CO. J. (at p. 2494) stated the 

(1)14 R 242; 163 Ind. Cas. 211; AIR 1936 Rang. 
256; 8 R Rang 616 (F B). 


*Page of 14-R.—[ Ed. 
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law as follows: 

“Where property isconveyed to A in his own name 
by an appropriate legal transfer, and no further 
information is available in connection with the 
transaction, the title tothe property will be treated 
as having passed to A who is stated in the con- 
veyance to be the transferee. On the other hand if is 
is ascertained that, although the property was 
conveyed to A in his own name, the purchase price 
was paid by B, different considerations arise; and, 


in my opinion, alike in India and in lingland the 
natural and reasonable prima facie inference to be 
drawn is thatthe real owner of the property is B 
and not A; for itis to be presumed in such circum- 
. gtances, although of course the presumption 18 
rebuttable, that B when he paid the purchase price 
intended to buy the property for himself. In legal 
parlance the effect of such a transaction is that a 
resulting trust is created in favour of B.” 


At no time have the appellants suggested 
that there was no consideration for this 
sale. Consequently there cannot have been 
any suchresulting trust in their favour. 
The case which they set up in their written 
statement briefly 1s that the first appellant 
U Maung Gale had mortgaged these three 
houses to a Chettyar for a sum of Rs. 1,000; 
the principal and interest had risen to an 
amount of Rs. 1,350 and the Chettyar was 
pressing them for payment, and in order to 
pay off the mortgage they collected money 
wherethey could, Rs. 500 being provided 
by acertain Daw Shwe Me, Rs. £00 being 
provided by a certain Ma Nge Ma, and 
Rs. 360 being provided by the two appel- 
lanis, Daw Yu and Ma Khin Nyun, jointly. 
The written statement gces on to state that 
atthe request of Daw Shwe Me and Ma 


Nge Ma the property was then conveyed to 


the respondent, Maung Po Yin, although 
he had provided none of the money, with 
which the mortgage was redeemed. Now, 
Daw Shwe Me and Ma Nge Ma are not 
parties to these proceedings. They have 
never complained that the sale in favour of 
the respondent was not atrue sale for con- 
sideration. So far as is known, even if the 
case of the appellants be accepted in toto, 
the inference arises that the sum of 
Rs. 1,000 which was provided by these two 
ladies was a loan to Maung Po Yin in order 
toenable him to purchase this property. 
No inference arises that they intended to 
purchase the property themselves, but took 
the conveyance in the name of Maung Po 
Yin with aresulting trust in favour of 
themselves. The ccnssquence, therefore, is 
that, even on the allegations set out in the 
written statement, the only right that ihe 
appellants had was a right to recover from 
Maung Po Yin that part of the consideration 
money which they allege that they paid, 
namely Rs. 300. The decision of the 
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learned Assistant District Judge on first 
appeal, decreeing the claim of the plaintiff- 
respondent, is clearly correct, and this 
appeal, therefore, fails and is dismissed 
with costs, Advocate’s fee three gold mohurs 
in this Court. 


N, Appeal dismissed. 


aa naa naman AMA 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 183 of 1933 
November 23, 1936 
THOM AND RAGHAHPAL SINGH, JJ. 
MUNICIPAL BOARD, SHAHJAHANPUR— 
DEFENDANT—APPELLANT 
versus 


Sardar SUKHA. SINGH— PLAINTIFF — 


RESPONDENT i 

U. P. Municipalities Act (II of 1916), ss. 87, 71— 
Rules and regulations—Regulation 2 (1) and (5)— 
Purpose of rules and regulation—Employee, if 
can insist on their observance— Held, plaintiff could 
not insist on his reinstatement on ground that 
Regulation 2 (1) and (5) was not observed—His 
remedy lay in suit for damages for wrongful dis- 
missal, if any—Court cannot force employee to 
employ dismissed servant. 

On the appointment of an Executive Officer, the 
Municipal Board by a resolution at a special meet- 
ing dispensed with the services of the Secretary as 
no more required. The Secretary sued the Board for, 
re-insiatement on grounds that no timely notice of the 
meeting was given to some members as required by 
Regulation 2 (4) and no one week's notice for moving 
the said resolution was given to members as re- 
quired by Regulation 5. Members who were not 
served with timely notice, had attended the meeting 
but did not complain of it and the question of 
retention of the services of the Secretary was 
before the Board for a long time and the 
members were aware of the business that was to 
come before the meeting : 

Held, that a failure to observe the rules and regula- 
tions did not afford the plaintif a ground-for main- 
taining the action. The Municipal Regulations are 
a body ofrules passed for the guidance of Munici- 
paəlities in the conduct of their business. The 
Municipality when it engages a servant does not 
make it part of its contract with him that in the 
conduct of its business it ghall strictly observe 
these regulations. The plaintiffas a mere servant 
of the Municipality was not entitled to insist that 
the Municipality should strictly observe the rules 
and regulations prescribed for the conduct of its 
business. The meie failure to serve notice on soma 
members, who, however, did not complain about it, 
did uot render the resolution null and void ard 
did not afford any ground for the present action; 
[p. 392, col. 1] 

Held, also, that the Regulation 5 prescribing one 
week's notice of a resolution which a member of the 
Board may wish to bring forward, has no applica- 
tion to the circumstances of the present case. Ample 
notice was given ju accordance with the rules to 
the members of the Board of the matters which 
were to be considered atthe meeting and it could 
not in reason be maintained that for every resolu- 
tion or counter-resolution which may be debated at 
a meeting of the Board in the transaction of its 
business, one week’s notice is essential under the 
aforementioned regulation ; [p, 393, col, 1.] 


1937 


Held, further, that such a declaratory suit could 
not be maintained but plaintiff could file a suit for 
damages for wrongful dismissal, if any. The Courts 
have no jurisdiction to force an employer of labour 
to retain the services of a servant he no longer 
Wishes to employ. Every employer is entitled to 
discharge a servant for whose services he has no 
further need, If his discharge amounts in tha 
circumstances to wrongful dismissal, then no doubt 
the employee is entitled to damages. He is not, 
however, entitled to a declaration that he is still 
in the employment of his master, nor ig he entitled 
to claim the continuance of his salary from his 
employer. |p. 393, col. 1; p. 394, col. 1] 

Section 71, U. P, Municipalities Act, by implica- 
tion empowers the Municipal Board to discharge 
servants whose services were no longer required. 
Apart altogether from s. 71, a Municipal Board 
like any other employer of labour is entitled to 
discharge servants it no longer desires to employ. 
It is true that while specific provision is made in 
the Act for the dismissal or punishment of a ser- 
vant there is no such provision for the discharge of 
an employes whose services are no longer required. 
Without special statutory provision, however, a 
Municipal Board is clearly entitled to perform all 
the acts necessary inthe conduct of its business. 
The discharge of servants whose offices have been 
abolished as amatter of policy is clearly a step 
which a Municipal Board is entitled to take in the 
conduct of its business. [p. 393, cols. 1 & 2.| 


I. C. A. from the decisicn of the Sub- 
Judge, Shahjahanpur, dated January 31, 
1933. 

Messrs. Muhammad Ismail and M. N. 
Raina, for the Appellant. 

Sir Tej Bahadur Sapru, Messrs N. P. 
Asthana, N. C. Sen and L. N. Gupta, for 
the Respondent, 


Judgment.—This is a defendant's ap- 
peal arising out of a suit in which the 
plaintiff, Sardar Sukha Singh, prayed for 
a declaration that a special resolution pass- 
ed bythe Municipal Board of Shahjahan- 
pur was illegal and ultra vires and also for 
arrears of salary. The plaintiff alleged that 
he had been in the service of the defend- 
ant Board for 12 years, that he had been 
appointed Secretary to the Board under 
s. 66, U. P. Municipalities Act of 1916, on 
November 1, 1917, and that he was con- 
firmed in the appointment as permanent 
Secretary on November 8, 1918. The plaint- 
iff further averred that at a meeting of 
the Board held in contravention of the 
rules and regulations of the Board on 
November 30, 1930, the Board had passed 
a resolution to the effect that his services 
had been dispensed with from that date 
and thatthe resolution wasillegal and ultra 
vires. It isalleged alsoin the plaint that 
the plaintiff was discharged in order to 
make provisions for the permanent employ- 
ment of one Munshi Mohsin Ali Khan, a 
close relation of the Chairman of the Board 
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who had been appointed to the newly creat- 
ed post of Executive Officer. 

In the written statement the Board 
averred that the resolution of November 39, 
1930, dispensing with the services of the 
plaintiff was legal and further that tha 
plaintif had unsuccessfully appealed 
against the resolution of the Board to the 
Commissioner. In para, 9-of the written 
stetement it is further averred that the 
meeting of the Board held on November 30, 
1930, was in conformity with the rules and 
regulations and the Board had authority to 
pass the resolution abolishing the Sec- 
retary’s post and dispensing with the ser- 
vices of the plaintiff. Ata special meeting 
of the Municipal Board, Shahjahanpur, held 
on August6, 1930, a resolution was passed 
appointing Munshi Mohsin Ali Khan, Exe- 
cutive Officer. Under the U. P. Municipali- 
ties Act of 1916, the Municipal Board of 
Shahjahanpur may appoint either a Sec- 
retary or an Executive Officeror both. When 
the Board decided to appoint Munshi Moh- 
Sin Ali Khan, the Executive Officer, on 
August 6, 1930, the plaintiff was Secretary 
of the Board, a position which he held for . 
about 12 years. 

The appointment of Munshi Mohsin Ali 
Khan as Executive Officer was approved by 
the Government by letter dated Novem- 
ber 12, 1930. After the appointment of 
Munshi Mohsin Ali Khan it became neces- 
sary for the Board to consider whether 
the services of the Secretary should be re- 
tained. Accordingly the Chairman conven- 
ed a special meeting of the Board for 
November 30, 1930. A notice convening 
the special meeting was circulated amongst 
the members in accordance with the pro- 
visions of sub-s. (2), s. 87, Municipalities 
Act of 1916, and the Municipal Board's 
regulations. By Regulation 2 (1) it is pro- 
vided that not less than three days before 
a meeting a notice to attend the meeting 
signed by the Secretary or in his absence 
by the Chairman or a Vice-Chairman shall 
be circulated to each member of the Board, 
The notice convening the meeting for 
November 30, 1930, was dated November 27, 
1930, but it appears that it was not circulat- 
ed to three ofthe members of the Board 
until November 28, 1930. These three 
members, therefore, did not receive three 


days’ notice of the meeting. It was main- 


tained on behalf of the plaintiff that the 
proceedings of the meeting and the reso- 
lution dispensing with his services were, 
therefore, null and void. It was further 
maintained on behalf of the plaintiff that 
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the terms of the notice convening the 
Meeting were vague and indefinite and did 
not clearly inform the members of the Board 
of the business to be transacted at the 
meeting. The resolution dispensing with 
ihe services of the plaintiff was further 
challenged upon the ground that in accord- 
ance with the regulations he had not been 
heard in his defence. Finally it was con- 
tended for the plaintiff that the resolution 
dispensing with his services was void 
because one week’s notice of the intenticn 
to move that his services be dispensed with 
had not been given in accordance with 
Regulation 5 which appears at p. 38 of the 
Manual of Regulations. 

We are satisfied aitera full considera- 
tion ofthe authorities cited to us by the 
learned Counsel for the appellant and res- 
pondent that afailure to observe the rules 
and regulations does not afford the plaint- 
iff a ground for maintaining the present 
action. The Municipal Regulations are a 
body of rules passed for the guidance of 
Municipalities in the conduct of their 
business. The Municipality when it en- 
gages a servant doesnot make it part of 
its contract with him that in ccnduct of 
its business it shall strictly observe these 
regulaticns. It may be that three of the 
members of the Municipal Board did not 
receive timely totice of the meeting con- 
vened for November 30, 1930. We cannot 
see how this irregularity can affect the 
rights of the plaintiff. All the members of 
the Board were present at the meeting 
of November 30. None of the members 
complained that they had not received due 
notice of the meeting. A member who has 
not received due notice of the meeting no 
doubt would have just cause for complaint. 
None ofthe three members who received 
late notice, however, complained in the 
present instance and we are satished that 
not only has the plaintiff's position not been 
prejudiced by the irregularity but that in 
any event the irregularity affords no ground 
for maintaining the present suit. We 
would refer in this connection to the Privy 


Council decision in Shenton v. Smith (1). 


The plaintiff in that case had been dismiss- 
ed by the Government of Western Aus- 
tralia. He complained that the action of 
the Government was illegal and ultra 
vires and he pleaded inter alia that the 
Government had failed to observe the re- 
gulations prescribed for it by the Colonial 
Office inthe matter of the dismissal of 
(1) (1895) A O 229; 64 L J PO 119; 11 R 375; 72 
L T 130; 43 WR 637, 
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its servants. This plea is considered at 
P. 235* of the judgment. It is there observ- 


“As for the regulations, their Lordships again 
agree with Stone, J., that they are merely direc- 
tions given bythe Crown to the Governments of 
Crown Colonies for general guidance, and that they 
do not constitute a contract between the Crown and 
its servants... They are alterable from time to time 
without any assent on the part of Government ser- 
vants, which could not be done if they were part 
of a contract with those servants. No authority, 
legal or constitutional, has been produced to counte- 
nance the doctrine that persons taking service with 
a Colonial Government to whom the regulations 
have been addressed, can insist upon holding office 
till removed according to the process thereby laid 
down, Any Government which departs from the 
regulation is amenable, not to the servant dismissed, 
but to its own official superiors, to whom it may be 
able to justify its action in any particular case.” 

In our judgment, the principle adum- 
brated in their Lordships’ observation above 
quoted, applies to the circumstances of the 
present case. The plaintiff as a mere ser- 
vant ofthe Municipality was not entitled 
to insist that the Municipality should strict- 
ly observe the rules and regulations pres- 
cribed for the conduct of its business. 
We would observe further that whilst there 
may have been an irregularity in respect 
that three of the members of the Board 
did not receive timeous notice of the meet- 
ing of November 30, 1930, the facts do not 
justify the allegation that in the prcceed- 
ings leading up to the discharge of the 
plaintiff there were any further irregula- 
rities. The notice, it was maintained by 
the plaintiff, convening the meeting on 
November 30, was vague and indefinite. 
This plea has been upheld by the learned 
Subordinate Judge. In our view, however, 
the notice is clear and definite. We are 
satisfied from a consideration of the evi- 
dence that each member of the Municipal 
Board was perfectly aware of the business 
which it was proposed to transact at the 
meeting. In the notice it is specifically stat- 
ed that the Chairman desired to know if in 
the circumstances the Board wished to retain 
the services of the plaintiff. We are further 
satisfied that there is no force in the plain- 
tiff’s contention that the proceedings of the 
meeting of November 30, were invalid in 
respect that one week’s notice was not given 
of the resolution to dispense with his ser- 
vices. The question of the appointment of 
an Executive Officer had come before the’ 
Municipal Board as far back as August, 
1930. The members of the Board were well 
aware that the question of the retention of 
the services of the Secretary was one which 


“Page of (1895) A. O.—[#d.] 
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necessarily arose on the appointment of an 
Executive Officer. The Regulation, referred 
to, prescribing one week's notice of a re- 
solution which a member of the Board may 
wish to bring forward, has no application to 
the circumstances of the present case. Ample 
notice was given in accordance with the 
rules to the members of the Board of the 
matters which were to be considered at the 
meeting of November 380, 1920, and it cannot 
in reason be maintained that for every re- 
solution or counter resolution which may 
be debated at a meeting of the Board in the 
transaction of its business one week's notice 
is essential under the afore-mentioned re~ 
gulation. To extend this regulation as 
urged by the plaintiff would render the con- 
duct of the ordinary business of a Munici- 
pal Board impossible. 

We prcceed now to discuss the plaintiff's 
contention that the resolution discharging 
him was irregular in respect that he was 
not given an opportunity of being heard in 
his defence. It is quite clear frem a con- 
sideration of the dccuments on record that 
the plaintiff was not dismissed. His conduct 
was never in question. As a matter of policy 
_ the Municipal Hoard decided to retain the 
services of an Executive Officer only. They, 
therefore, dispensed with the services of the 
plaintiff: they did not dismiss him. Learn- 
ed Counsel for the plaintiff maintained that 
under the provisions of the Municipalities 
Act of 1916, the Municipal Board had no 
power to dispense with the services of its 
servants. Learned Counsel for the Munici- 
pal Board, on the other hand contended that 
8.71, Municipalities Act, gave power to the 
Municipal Board to discharge a servant 
whose services were no longer required. 
Section 71 is in tke following terms : 

“A Board may by resolution determine what servants 
(other than the executive officer, secretaries, appinted 
. under s. 66, engineers, the health officer or temporary 
servants appointed under s.70) are required for the 
discharge of the duties of the Board and the salaries 
to be paid to them respectively.” 

The learned Government Advocate con- 
tended that this section by implication em- 
powered the Municipal Board to discharge 
servants whose services were no longer re- 
quired. There is certainly force in this 
contention. Apart altogether from s. 7), 
however, we are satisfied that a Municipal 
Board like any other employer of labour 
is entitled to discharge servants it no longer 
desires to employ. It is true that while 
specific provision is made in the Act for the 
dismissal or punishment of a servant, there 
is no sach provision for the discharge of an 
employee whose services are no longer re- 
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quired. Without special statutory prevision, 
however, a Municipal Board is clearly entitl- 
ed to perform all the acts necessary in the 
conduct of its business. The discharge of 
servants whose offices have been abolished 
as a matter of policy is, in our judgment, 
clearly a step which a Municipal Board is 
entitled totake in the conduct of its busi- 
ness. We would observe in this connection 
that in the later Act of 1932, there Is a 
special provision made for dispensing with 
the services of an employee by a Municipal 
Board. 

It was contended further on behalf of tle 
plaintiff, however, that the action of tLe 
Municipal Board dispensing with the service 
of tke plaintiff amounted to wrongful dis- 
missal, Even if this contention be accept- 
ed, we are satisfied that the plaintiff is not 
entitled to a decree in terms of the prayer 
of his plaint. Provision is made in the 
Municipalities Act for a right of appeal by 
a servant of a Municipal Board who con- 
siders that he has been wrongfully dismiss- 
ed. As already noted the plaintiff appealed 
unsuccessfully to the Commissioner against 
the resolution of the Board dispensing with 
his services. It was maintained, for the 
plaintiff, however, that apart altogether from 
statutory provision, he had a right at com- 
mon law tO maintain an action for damages 
for wrongful dismissal. It was argued that 
a Municipal employce was notin the same 
position as a civil servant and that he could 
not be dismissed at pleasure with no right to 
maintain a suit fcr damages. We are not 
concerned in this appeal with the question 
as to whether a Municipal employee in res- 
pect of the conditions of his service enjoys 
the same rights andis subject to the snme 
disabilities as a civilservant. Upon that 
question we prefer, after a consideration of 
the authcrities cited, to make no pronounce- 
ment one way orthe other. Assuming that 
the plaintiff is entitled toseek a remedy in 
the Courts in respect of wrongful dismissal, 
we are clearly of opinion that he is not en- 
titled to maintain the present suit. It may 
be that the plaintiff was entitled to maintain 
a suit for damages for wrongful dismissal, 
There can be no doubt, however, in our 
judgment that he is not entitled to maintain 
a suit for a declaration that he had not been 
legally dismissed by the defendant Board 
and that he was still their servant and 
entitled to continue drawing his salary. The 
Couits have no jurisdiction to force an em- 
ployer of labour to retain the services of a 
servant he no longer wishes to employ. 
Every employer is entitled to discharge a 
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Servant for whose services he has no further 
need. If his discharge amounts in the cir- 
cumstances to wrongful dismissal, then no 
doubt the employee is entitled to damages. 
He isnot, however, entitled to a declara- 
tion that he is still inthe employment of his 
master, nor is he entitled to claim the con- 
tinuance of his salary from his employer. 
Whatever the rights, therefore, of the plain- 
‘tiff are it is clear in our judgment that 
the present suit has been entirely mi‘scon- 
ceived. 

In the result we allow the appeal, set aside 
the order of the learned Subordinate Judge 
and dismiss the suit. The defendants are 
entitled to their costs throughout. 

D. Appeal allowed. 


penanaman 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 16-4 of 1937 

April 2u, 1937 

Aumonp, J. O. AND Mir Auman, A.J. O. 

Musammat GURDEILVI AND OTHERS 
— APPELLANTS 
versus 

RAM CHAND HIRANAND KHATRI— 

RESP, NDENT 

Hindu Law—Maintenance—Widow—Right of 
residence, if lost by grant of maintenance—Right, 
nature of. 

A Hindu widow's right of residence is a right to 
accommodation reasonable for her needs in view of 
her status in life. By the fact that maintenance is 
granted toa widow, she does not lose her right to 
live in her husband's house. 

Sardar Raja Singhs the Appel- 
lants. 

Mr. Dewan Chand, R. B. for, the Respon- 
dent. 
~ Judgment —Nandram and Ramchand 
were two brothers, About 1920, their status 
as members of a joint Hindu family was 
disrupted but they continued to hold their 
property jointly. Nandram died leaving 
a widow and two children. He made a 
will Jeaving his property to his brother 
Ramchand subject to certain provisions 
regarding the maintenance of his widow. 
Litigation ensued between the widow 
Musammat Gurdevi and her two minor 
daughters on the one side and Ram Chand 
on the cther, and by the appellate-judg- 
ment of this Court dated July 26, 1932, in 
Civil Appeal No. 15-6 .of that year Musam- 
mat Gurdevi's claim to inheritance of her 
husband's estate was rejected but she and 
her two minor daughters were given 
a decree for maintenance at the rate of 
Rs. 15 each per mensem against Ramchand. 


for 
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Subsequent to that, Musammat Gurdevi 
On more than one cccasion brought crimi- 
nal proceedings against her brother-in-law 
alleging that sh3 had been forcibly de- 
prived of her right of residence ia a portion 
of the house which bad been occupied 
jointly by the two brothers. She was re- 
ferred to the Civil Courts and accordingly 
she brought a suit. In it she claimed that 
she had been living with her husband in 
portions of each of the three stories of the 
joint house and that she had been forcibly 
ejected by her brother-in-law from the 
portions on the second and third stories. 
She accordingly claim:d possession of tLe 
property which was described in her 
plaint. 

The suit was first of all dismissed on 
certain legal grounds ; an appeal was pre- 
ferred to the District Judge who reversed 
the findings cn those legal grounds and 
remanded the case to the trial Court for 
decision on the following issues: (1) Whe- 
ther the plaintilfs were dispossessed of the 
premises in dispute subsequent tu the pre- 
vious litigation; (2) if so, has she by law 
and custom a right of residence in the 
premises in suit ? It was further directed 
by the learned District Judge that the 
trial Court should frame any other issue 
which appsared to be necessary. Oae such 
issue was framed but we are not concerned 
with that now. The learned trial Judge 
afier hearing the evidence in the case 
came to the conclusion that the plaintiff 
had been forcibly dispossessed of the pro- 
perty which she claimed and held that she 
was by law and custom entitled to reside 
in it. He, therefore, decreed the plaintifi’s 
suit. An appeal was again preterred to 
the District Judge who held that there 
was nothing on which a reasonable finding 
could be arrived at as to whether there 
had been forcible dispossession. He further 
found that prima facie the maintenance 
which had been awarded to the plaintiff 
and her daughters debarred her from the 
right of residence but that as the plaintiff 
had admitted her right to live in one room 
on the ground-flocr of the house, she was 
entitled to residence in that room only of 
which she already held possession, and he, 
therefore, dismissed her suit. The plaintiff 
on her own behalf and on behalf of her 
Minor daughters has presented a further 
appeal to this Court. 

We have been unable to find any authority 
for the proposition of the learned District 
Judge that where maintenance is granted 
to a widow she thereby loses her right to 
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live in her husband's house and the learned 
Counsel who has appeared on behalf of the 
respondent has not urged this point in the 
course of his argument. We have read 
the evidence produced by the parties and 
we think that the conclusicn which were 
arrived at by the learned trial Judge as 
regards the factum of forcible disposses- 
sion were reasonable findings on the evi- 
dence produced. There was certainly a 
preponderance of evidence to the effect 
that the plaintiff had been dispossessed. 
That, however, would not of itself dispose 
of the case. It is admitted by learned 
Counsel for both parties that the right of 
a widow as regards residence is a right to 
accommodation reasonable for her needs 
in view of her status in life. It is impos- 
sible for us on the materials now before us 
to decide whether the one room which the 
defendant concedes to the plaintiff is suff- 
cient for her reasonable accommodation. 
The plans which were filed with her plaint 
by ihe plaintiff do not give the area, of any 
of the rocmsin the house and for aught 
we know she may be claiming very large 
rooms and leaving to the respondent very 
small rooms. A further point which requires 
consideration is whether the plaintiff should 
be confined entirely to the ground floor 
which for obvious reasons may be lacking in 
some ofthe amenities of the upper stories. 
“We do not think that the question is 
capable of solufion except by an inspec- 
tion of the premises in suit and for these 
reasons we remand this case under O. XLI, 
s. 19 read with s. 151, Civil Procedure Code, 
to the trial Oourt with the following direc- 
tions. 

“The trial Judge either by himself or 
through a Commissioner will visit the 
premises in question and give as accurate 
a description of them as possible. He or 
the Commissioner will then report keeping 
in view the members of the plaintiff's 
family, the size of the rooms in the house 
and the amenities of the various stories as 
to what accommodation should be allotted 
for residence to the plaintiff and her two 
daughters. In any case the amount allotted 
should not be more than one half of the 
whole of the house which was jointly held 
by the two brothers. The proposed allot- 
ment will then be submitted to this Court 
for the passing of the final orders on this 
appeal. 


N. Case remanded. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1021 of 1933 
December 21, 1936 
SULAIMAN, C. J. AND BENNET, J. 
NIRMAL SINGH DEFENDANT-—ÅPPELLANT 


VETSUS 


ZAMIR-UDDIN KHAN AND 0TAERS— 
P LAINTIFFS—RESPONDENTS 
Appeal—No relief ayainst pro forma defendant— 
Suit dismissed—Pro forma defendant, if can appeal. 
Where no relief is claimed by the plaintiff against 
the pro forma defendant, andthe suit is dismissed, 
the pro forma defendant has no locus standi to 
appeal, Malhi Kunwar v Imam-ud-din (1), referred 
to. 
F. C. A. from tLe decision of the District 
Judge, Bareilly, dated April 5, 1933. 
Mr. B. Malik, for the Appeliant. 
Mr. S. M. Husain, for ths Respondent. 


Judgment.—Tuis is a 'sesond appeal 
brought by Nirmal Singh, defendant. The 
facts are as follows: Plaintiffs, Nathu and 
Musammat Nauhani, brought a suit against 
Musammat Basti Begum and other defen- 
dants and also against Nirmal Singh as pro 
forma defendant. Musammat Basti Begum, 
etc, were sued for arrears of rent by the 
plaintiffs who claimed that those defendants 
were the tenan's of the plaintiffs. The plain- 
tiffs cet up the title of boing magruqadars of 
arazi mawruga and Musammat Basti Begum 
claimed that she was the owner of the land 
in question, Tne suit was b.oight for 
arrears of rent in theCourt of the Tahsildar 
and an issue was referred to the Civil 
Court: ‘Have the defendants any proprie- 
tary rights in ihe land in dispute?’ The 
Munsif held that the proprietary rights of 
Musammat Basti Begum were proved by 
Judgments between tre parties of the year 
1899, that is belween the predecessor of the 
plaintiffs, who was Nirmal Singh, the pre- 
sent appellant, on the one hand, and Musam- 
mat Basti Begum on the other. Certain 
receipts of rent on which the plaintiffs relied 
were held to be forgeries. The issue was 
returned to the Revenue Court and the 
Revenue Court dismissed the suit of the 
plaintiffs for arrears of rent. The plaintiffs 
did not file any appeal. On the other hand, 
Nirmal Singh filed an appeal in the Court 
of the District Judge in which he asked that 
the claim of the plaintiffs should be dacreed 
with costs. Hedid not ask for any relief 
for himself. The learned District Judge 
held that Nirmal Singh did notnow possess 
any right in the land and he could not main- 
tain a claim for arrears of rent against the 
other defendants and that Nirmal Singh 
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had no locus standi to appeal and his appeal 
was, therefore, dismissed. 

The question raised in second appeal is 
whether Nirmal Singh had or had not a 
right of appeal to the lower Appellate Court. 
Learned Counsel for Nirmal Singh has 
failed to show any ruling where it has been 
held that a person in the position of Nirmal 
Singh in ihis case could bring an appeal in 
favour of the plaintifis whose suit had been 
dismissed. Learned Counsel argued tkat 
the case might be res judicata against his 
client on the question of proprietary right. 
It has been heldin Malhi Kunwar v. Imam- 
ud-din (|), that there will be no res judicata 
in the case of such a question arising be- 
tween one defendant and another defendant 
because the parties were arrayed on the 
same side in the previous litigation. We 
see no reason to differ frcm the opinion of 
the lower Appellate Court that no appeal 
lay under the circumstances cf the present 
case and accordingly we dismiss this second 
appeal with costs. 

D. Appeal dismissed. 


(1) 27 A 59; 1 A L J 363, 
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` PATNA HIGH COURT 
Civil Appeal No. 450 of 1931 
February 17, 1937 
CoURTNEY-TERRELL, ©. J. AND 


JAMES, J. 
JAMUNA DAS—P.uaINTIFF—APPELLANT 
 - veTsUs 
RAM KUMAR JI AND CTHERS— DEFENDANTS 
— RESPONDENTS 


Contract—Consideration— Defendant agreeing to 
pay certain sum to charitable society, proportionate 
to value of goods imported by him—Such sums in 
arrears—lExecution of hatchitta — Money, if can be 
vecovered--Trustee—Liability — Defendant agreeing 
to collect money for charitable society from customer 
proportionate to sale — Defendant bargaining with 
customer to add such percentage to bill in credit 
transactions— Society, whether entitled to account of 
money thus received, 

A person who collects money fora charity whether 
. or not the person frem whom the money is collected 
pays it willingly or with any sympathy or interest in 
thecharity in question, becomesa trustee of such 
money for the churity and it is entirely immaterial 
that the charity or society has made any arrange- 
ment with the collector authorizing him to collect 
because the trust is constituted by the payment by 
the member of the publie on the represestation by 
the collector that the money is for a specific charitable 
purpose. , 

Members cf a certain society, who were in the main 
traders and shop-keepers were in the habit of main- 
taining a Gaushala by collecting from their cus- 
tcmersasmall sum proportionate to every sale of 
goods made, The members of the society also agreed 
to contribute a small precentage of the cost of bales 
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of cloth imported by them. For some time the defen- 
dants who were members of the society paid up the 
money collected by them, and also the agreed per- 
centage on importations contributed by themselves 
to the officials of the Gaushala. After atime, how- 
ever, the defendants were found to be in arrears and 
were reproached by the members ofthe society. 
Ultimately the defendants made out a hatchita ad- 
mittingthe amount due to the Gaushala in respect 
of the transactions carried through which the defen- 
dants promised to pay with interest. The plaintiff 
cn behalf of the other members of the Gaushala 
sued the defendants for the amount so submitted to 
be due with interest, In respect of credit transactions 
the defendants had bargained with the customer 
that a percentage of the cost of the goods was to he 
added to the bill : 

Held, thatin respect of the promise to make a 
contribution to come out oftheir own pockets on the 
value of the goods imported, the promise was not 
enforceable against the defendants, being without 
consideration, and thatthe hatchita to the extent 
that the sum mentioned related to this form of con- 
tribution was no morethan a repetition of the volun- 
tary promise : ; 

Held, also that the society was entitled to an 
account from the defendants of all moneys had to its 
use from subscribeis The case was analogous to 
the state of affairs in which a person openly purports 
to collect money for a home or hospital, and that as 
regards such money whether already paid or whether 
to be paid in future the plaintiff was entitled tothe 
same; if already paid then immediately and if to be 
paid in the future then asand when paid by the cus- 
tomers to the defendants. 

©. A. from appellate decree of the Sub- 
Judge, Muzaffarpur, dated February 4, 
1933. 

Messrs. P. R. Das and S. N. Bose, for 
the Appellant. 

Messrs. Sultan Ahmed and A. K. Mitra, 
for the Respondents. 


Courtney-Terrell, C. J.—In the town 
of Muzaffarpur there is a ‘Pinjrapole Gou- 
shala’, that isto say, a home and hospital 
for decrepit cows which is maintained by 
the Agarwal and allied communities in 
accordance with what they conceive to be 
their pious duty. The members of these 
communities are in the main traders and 
shopkeepers. The particular Gaushala in 
question is situated in Mahalla Kanhauli. 
The plaintiff is an official of the society ` 
and sues on behalf of himself and his 
fellow members. The defendants are also 
members of the same community, being a 
Hindu joint family and engaged in trade. 
The Gaushala in question was founded about 
the year 1900 and the members, including 
the defendants (who joined the society in 
about the year 1917) were in the habit of 
maintaining the Gaushala by collecting 
from their customers a small sum pro- 
portionate to every sale of goodsmade. This 
custom of the community is widely known 
throughout India and the purchasers are 
aware that the small additional percentage 
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which is known as biti is to be devoted. by 
the shopkeeper or merchant to the main- 
tenance of the Gaushala. The members of 
the society appear also to have agreed to 
contribute a small percentage of the cosi 
of bales of cloth imported by them. The 
society settles up its accounts with each 
individual member from time to time and 
the percentage collected on behalf of the 
Gaushala on each purchase and credited to 
the Gaushala in the books cf the merchant 
would be handed over to the society for 
the charitable purpose referred to. The 
rate of biti charged by the defendants to 
customers, after they had become members 
in 1917, was according to the resolution of 
the society, two annas and six pies per 
hundred rupees of the sales effected. For 
some time the defendants paid up the 
money collected by them, and also the 
agreed percentage on importations contri- 
buted by themselves to the officials of the 
Gaushala. After a time, however, the defen- 
dants were found to be in arrears and 
were reproacked by the members of the 
sociely. Ultimately in January 1928 the 
defendants made outa hatchita admitting 
that the amount due to the Gaushala in 
respect of the transactions carried through 
was a sum of Rs. 2,643 which the defen- 
danis promised to pay with interest. The 
plaintiff on behalf of the. other members 
of the Gaushala sues the defendants for 
the amount so admitted to be due with 
interest. l 

Tke Subcrdinate Judge dismissed the 
suit, holding that it was not shown how 
much of the said sum of Rs. 2,643 was 
attributable to the payments which the 
defendants had received from customers 
on transactions of sale and how much of 
the said sum was attributable to the 
prcmise by the defendants to pay out of 
their own pockets cn the value of goods 
imported by them. He held, and to this 
limited extent in my opinion rightly held, 
that in respect of the promice to make a 
contribution lo come out of their own 
pockets on the value of the goods imported, 
the promise was not enforceable against 
the defendants, being without considera- 
tion, and that the hatchita to the extent 
that the sum menticned related to this 
form of contribution was no more than a 
repetition of the voluntary promise. The 
plaintiff appealed ito the District Judge 
who dismissed the appeal, agreeing with 
the Subordinate Judge in the matter of 
the irrecoverable nature of such part of 
the amount due as was attributable to 
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the promise by the defendants out of their 
own pockets and further held that there 
was no evidence to satisfy the Court that 
the defendants had in fact received from 
the public suhseriptions by way of bati in 
connection with sales of merchandise. The 
Judge, however, held that with respect to 
credit transactions the defendants had in 
fact credited in their books a levy of?biti 
to the Gaushala but it had not been shown 
that with respect to such transactions biti 
had been realized from customers. 

A great deal of discussion before the 
Courts below and before this Court wes 
directed to the question of whether tke 
defendants had declared a trust in favour 
of the Gaushala and whether the entries in 
their books and the hatchita in question 
constituted such a declaration. In my 
Opinion this is irrelevant. It is true that 
neither a promise, nor a written acknow- 
ledgment that in respect of such promite 
a sum had been set aside by the defendants 
with a promise to hand it over to charity 
can be the basis cf a suit by the society 
to recover on account of such promise, 
It might be that if the defendants had 
actually placed the amount promised to 
tte credit of the society so as to hand 
over the property in such account to tke 
society, the society could retain the amount. 
But in the case before us there has been 
no such handing over. When we ceme, 
however, to the matter of subscriptions 
collected from the public the position is 
entirely different. A person who cullects 
money for a charity whelher or not the 
person from whom the money is collected 
pays it willingly or with any sympathy or 
interest in the charity, in question, becomes 
a irustee of such money for the charity 
and it is entirely immaterial that the 
charity or society has made any arrange- 
ment with the collector authorizing him to 
collect because the trust is constituted by 
the payment by the members of the publie 
on the representation by the eollector 
that the money is for a specific charitable 
purpose. 

The learned District Judge has failed to 
observe the significance of the evidence 
that in respect of credit transactions the de- 
fendants had bargained with the customer 
that a percentage of ihe cost of the goods 
was to be added to the bill, and he hag 
failed to give effect to the admission by 
the defendants by means of the hatchiig ` 
that some sum ab any rate was owing to 
the Gaushala. On the establishment of 
these facts the society is entitled to an 
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account from the defendants of all moneys 
had to its use from subscribers. The case 
is analogous 10 the state of affairs in which 
a person openly purports to collect money 
for a home cr hospital. It might well be 
that the hospital would not be ina posi- 
{ion to prove as a fact that any person had 
put money into the collecting box held out 
by the collector, but the fact that a col- 
l:cling box was held out is quite sufficient 
to justify the charity in suing for an account 
and for payment over of such money as 
may have been found to be due. 

In default of agreement between the 
parties, the Subordinate Judge will be 
directed to take an account as between the 
plaintiff and defendants of all money 
collected by the defendant on behalf of the 
Gaushala and further of any money already 
agreed to be paid in the future by the 
defendants’ customers to the plaintiff. 
This Court declares that as regards such 
money whether already paid or whether 
to be paid in future the plaintiff is entitled 
tothe same: if already paid then immedi- 
ately and if to be paid in the future ihen 
as and when paid by the customer to the 
defendants. The appeal should, in my 
opinion, be allowed and the defendants 
should pay the plaintiff's costs through- 
out. 

James, J.—I agree. 

D. Appeal allowed. 
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RANGOON HIGH COURT 

Special Second Civil Appeal No. 180 of 1936 

January 14, 1937 
. Mcsgty, J. 
DAW SEIN TIN AND ofHers—-APPELLANTS 
: VvETSUS 
CHINESE KWAN TEIN AND ANOTHER 

— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXII, r.3 
Whether applies where decree is passed before death 
of appellant—Limitation for appeal in such cases 
— Limitation Act (IX of 1908), s. 5—Bona fide igno- 
rance of law-—~How far good excuse for extension. 

Order XXII, r. 3 Civil Procedure Code which re- 
lates to the abatement of a suit, or an appeal during 
the progress or hearing of that suit (or appeal), has 
no application in cases where original or appellate 
decrees have been passed before the death in ques- 
tion. In such a case limitation for appeal is the 
usual period of £0 days, not from the death 
of the appellant, but fromthe date ofthe decree, 
A.T. K. P., L.M. Muthiah Chettyar v. Tha Zan Hla 
(1), followed, 

Bona fide ignorance ofthe law, where there is no 
question of bad faith or negligence can be,in pro- 
per cases, & good excuse for extension of time under 
s. 5, limitation Act. Brij Indar Singh v. Kanshit 
Ram (2), followed, 
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S. S., CO. A. from a decree of the Assistant- 
oe Court, Myaungmya, dated March 
2, ; 

Mr. M. Eunoose, for the Appellants. 

Mr. Bharadvaj, for the Respondente. 

Judgment.—A preliminary point has 
been taken in this appeal, that itis barred 
by limitation. The appeal was filed on 
May 26, 1936, 85 days after the decree, 
which was passed on March 2, 1936. It 
appears from the affidavit filed much later 
forthe appellant's legal representatives, 
when they applied for substitution, that 
the appellant died on or about May 18, 
1936, after he had signed the Advocate’s 
power and about a week before the appeal 
was filed. The proceedings entinued in 
due course and the legal representatives 
paid the extra court-fees which were due, 
about the first week of June 1936; and they 
did not inform their Advocates of the death 
of the original appellant their husband, 
father and father-in-law, until June 1, 1936, 
as they did not know that it was necessary 
to doso. All this appears to have been 
done in good faith. 

As was pointed outin H, T. K.P. L. M. 
Muthiah Chettyar v. Tha Zan Hla (l), 
O. XXIL r. 3, which relates to the abate- 
ment of a suit, or an appeal [vide s. 107 
(2, Civil Procedure Code] during the pro- 
gress or hearing of that suit (or appeal), 
has no application in cases where original 
or appellate decrees have been passed be- 
fore the death in question. The limitation 
in the present case, therefore, was the 
usual period of 90 days, not from the death 
of the appellant, but from the date of the 
decree. But in any case I consider that 
sufficient cause has been shown, under s. 5, 
Limitation Act, for enlargement of the time 
for bona fide ignorance of the law, where 
there isno question of bad faith or negli- 
gence can bein proper cases, a good ex- 
cuse: vide, judgment of their Lordships of 
the Privy Councilin Brij Indar Singh v. 
Kanshi Ram (2). It will, therefore, be held 
that this appeal is not time-barred. 

As regards the merits of the appeal, I 
think it is clear that the lower Appellate 
Court came to a right decisicn. This was 
a suit of the usual type by a father-in-law 
against his daughter-in-law (and the te- 
nant ofthe property), after the death of 

(1) 11 Rang 446; 147 Ind. Cas. 730; 6 R Rang 174; 
A IR 1933 Rang. 318. 

(2) 45 Cal. 94; 42 Ind. Cas. 43; AIT R 1917 PC 156; 
44 IA218: IGP R 1917 33M LJ 486; 22MLT 
362; 6 L W 592; 126P W R1917; 15A LJ 777; 19 


Bom. L R 866; 3 P L W313; 26 OL J 572; 0917 M 
W N 811;220 WN 169,127 PLR 1917 (P C) 
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the son. It would appear from the evi- 
dence that the house in question was built 
over 20 years ago by the son, though the 
father claims that he supplied the money 
and that the son was a dependant on him. 
The property has stood ever since 1924 
when assessment rolls were first made or 
the plan first made, in the name of the son 
and the son’s wife, and not in the name of 
the father and the son has always been 
paying taxes on the property. The son 
sued . the present tenant for rent of this 
properly as long ago as 1923. It is admit- 
ted throughout by the plaintiff's witness 
that the son enjoyed the rents of the pro- 
perty, though itis admitted by the daugh- 
ter-in-law Ma Man Gyi, that on some oc- 
casions at least the father-was allowed to 
set off against the rent goods which he had 
bought from the tenant. The son lived in 
the house for four years immediately it was 
built and has let it out ever since. It was 
repaired at the expense of the son. The 
wilness much relied on by the trial Court, 
U Ba Sein (P. W. No. 2), tried to give evi- 
dence in the p'aintiff’s favour, but it was 
quite inconclusive. I note that if Ma Man 
Gyi demanded the house and what is called 
the privilege of enjoying the rents, that 
might have been demanded afterher hus- 
band's death equally as aright oras a 
favour. The site of the house was clearly 
proved to have been bought in the name of 
the son and the daughter-in-law. As re- 
marked by the lower Appellate Court, there 
was no evidence to prove that the house 
was built with the father’s money. This 
appeal will be dismissed with costs. 

N. Appeal dismissed. 





PATNA HIGH COURT 
Letters Patent Appeal No. 7 of 1936 
February 3, 1937. 
COURTNEY-TERRELL, C.J. AND JAMES, J. 
BHAGWAT SAHAY— APPELLANT 
versus 


RAM SUKRIT RAM—Responpent 

Limitation Act (IX of 1908), Sch. I, Art. 1&2 (5)— 
Step-in-aid—Order on application for transfer of 
decree to another Court for execution — Whether 
step-in aid. 

Anorder on an application for transfer of a 
decree for execution to another Oourt is a step-in- 
nid of execution within cl, (5) of Art. 182, Limitation 
Act and gives a fresh start of limitation. Banku 
Behari v. Naraindas Datt (2), distinguished. Ram- 
chandra Marwari v. Krishna Lat Marwari Q), 
relied on. 


Letters Patent Appeal from a decision of 


Mr. Justice Wort, dated January 24, 1936, 


and reported in 16210 984, 
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Mr. D. N. Varma, for the Appellant, 
Courtney-Terrell, C. J.—In this case 

the decree-holder obtained his decree on 

June 12, 1931. On July 8, 1932, on the 

application of the decree-holder, an order 

was made for transfer of the decree from 
the Court in which it was granted to the 

Court of the District Judge of Shahabad 

for execution. On July 5, 1935, the decree- 

holder took the next step by filing an 
application for the execution of the decree 
in the Court of the District Judge of 

Shahabad. The question for our decision 

is whether the order for the transfer made 

on July 8, 1932, was a stepin-aid of 
execution. The Munsif before whom this 

matter first came decided that it was a 

step-in-aid of execution anid therefore the 

application by the decree-holder filed on 

July 5, 1935, was within time under Art. 182, 

cl. (5). From this decision the judgment- 

debtor appealed to the District Judge 
contending that the application for 
execution on July 5, 1935, was out of time. 

The appeal was summarily dismissed and 

the judgment-debtor appealed tothe High 

Court. The learned Judge before whom 

the matter came held that he was bound 

by the decision of this Court in Ram- 
chandra Marwari v. Krishna Lal Marwari 

(1), to the effect that the order for transfer 

was properly termed a step-in-aid of 

execution within the meaning of Art. 182, 

cl. (5), but he gave leave toappeal in 

Letters Patent because he was of opinion 

thata decision of their Lordships of the 

Privy Council in Banku Behari v. Narain- 

das Datt (2), had in effect overruled that 

decision and the learned Judge had himself 
expressed this view in an earlier decision 
of his own in Gopal Tewari v. Ramdhari 

Pandey (3). It seems, however, quite clear 

that the distinction has been recognized by 

many of the other High Courts that the 


- decision of their Lordships of the Privy 


Council dealt only with Art. 183. Moreover, 
the fact that the order for transfer is in 
the nature of a ministerial act has nothing 
whatever to do with the material question 
for our decision as to whether that order 
was a step-in-aid of execution. In my 
opinion the decision of this Courtin Ram- 
chandra Marwari v. Krishna Lal Marwari 

(D3 P L T 298; 65 Ind. Oas. 332; A IR 1922 Pat 
301; 1 Pat 328. 

(2) 54 I A 129; 101 Ind. Cas. 24; A IR 1927 PO 
73; 54 O 509; 52 M L J 565;(1927) M W N 336;40 
WN 474; 31 OWN 589; 29 Bom L R 850; 38M LT 
90; 45 C L J 507;26 L W 180 (PO). 

g AI R1934 Pat 662; 152 Ind. Cas, 987;7R P 
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(1), was not affected in the least by the 
decision of the Privy Council and the order 
for transfer was a step-in-aid of execution 
and the subsequent proceedings by the 
decree-holder were consequently within 
{ime under Art. 182, cl. (5). For this reason 
1 would dismiss this appeal. As there has 
been no appearance cn behalf of the res- 
pondent, the appeal will be dismissed 
without costs. 

James, J.—J agree. 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1120 of 1932 
December 14, 1936 
VARADACHARTAR AND BURN, JJ. 
Ku. Kr. Km. KUPPAN CHETTIAR AND 
OTHERS~—PLAINTIFFS-—~APPELLANTS 


versus A 
MASA GOUNDAN anp OTHeRg DEFENDANTS 
, — RESPONDENTS 

Hindu Law—~Partition—Father’s power of sale— 
Limits—Decree against father, if can be executed 
against shares of sons or property given to wife— 
Maintenance—Righis of wife—Civil Procedure Code 
(Act V of 1908), s. 60 

A Hindu father’s power of sale for his debts ex- 
ists only so long as the joint family remains 
undivided. Consequently, after a division in status 
the father’s creditor cannot, any more than ths 
Official Assignee, claim that the property is saleable 
by the father and, therefore, attachable by himself. 
[p 401, col. 1.] 

If the father’s power to sell is at an end once 
there is a genuine partition, it is not material for 
the purpose of execution proceedings to consider 
whether the partition is bona fide or not, in the 
senss that it has made sufficient provision for the 
discharge of the father’s debts. Sat Narain v, Srv 
Kishen (1), relied on. ` 

Where ona partition between the father and sons 
certain property is allotted for benefit of the wife 
and daughters with remainder over to the sons, 
the father does not have the power of disposing 
that property within the meaning of s. 60, Civil 
Procedure Code and it cannot be proceeded against 


in execution of a decree obtained against the father. 


tp. 401, col. 2.] ` l 

The wife has, no doubt, a personal claim fer 
maintenance against her husband independently of 
the possession of any property, but that does not 
exclude the liability of the co-parcenery property to 
provide for her maintenance, at any rate when the 
whole family property is made the subject of a 
partition between the father and the sons. [p. 402, 
col. Lj 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Coimbatore 
in A. 8. No. 8 of 1932 (A. 8. No. 297 cf 1931 
District Court) preferred against the decree 
of tke Court of the District. Munsif of 
Gobichettipalayam in O. 8. No. 66 of 1929. 

Messrs. K. S. Krishnasamy Ayyanger and 
R. Gopalasami Ayyanger, for the Appel- 


lants, a 
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Messrs. B. Somayya and D. R. Krishna 
Ro, for the Respondents. 

varadachariar, J. -This second appeal 
arises out of a suit instituted by the legal 
representatives of a decree-holder to get a 
claim order set aside. 

The father of the plaintiffs obtained a 
money decree against the lst defendant on 
September 17, 1926, on three promissory 
notes executed by the 1st defendant, Exs. D, 
D-1 and D-2. Between the dates of Exs. D 
and D-1 a partition arrangement was enter- 
ed into between the lst defendant and his 
sons, defendants Nos 2to4. (vide Ex. V 
dated October 13, 1925). It is alleged 
that the plaintifs father was uot aware 
of this partition and so happened to make - 
further advances to the lst defendant under 
Exs. D-1 and D 2 in the course of November 
and December 1925. The suit O. S.No. 1400 
of 1926, was instituted for the recovery of 
money due under these three promissory 
notes but the lst defendant alone was im- 
pleaded as defendant thereto and a decree 
was obtained in due course, When tke 
plaintiffs proceeded to attach certain pro- 
perties in execution of this money decree, 
the defendants Nos. 2 to 5came forward 
with a claim petition and prayed that the 
properties which had fallen to their shares 
under Ex. V should be released from attach- 
ment. Asthe properties were accordingly 
released, the plaintiffs filed this suit to 
obtain a declaration that they are entitled 
to attach the properties which the defen- 
dants Nos. `? to 5 claimed to have fallen to 
them in the partition. 

The question for determination is whether, 
inspite of the partition evidenced by Ex. V, 
the shares taken by defendants Nos. 2 to 5 
are liable to be proceeded against in exe- 
cution of the money decree obtained against 
the father alone. I have dealt with this 
question atsome length in a judgment re- 
cently delivered by ms in 8. A. No. 501 of 
1932 and I donot propyse to repeat what 
has been said there. I shall only add that 
the case for ths decree-holder was much 
stronger in that second appeal than in the 
present instance because in that case I 
proceeded on the footing that the partition 
was entered iuto with a view to defeat the 
creditor. i 

Whatever may be the rights under the 
Hindu Law of a father’s creditor to secure 
satisfaction of the debts due by ths father 
from the sons’ shares in the joint family, 
the question arising for determination in 
this second appeal has to be decided with 
reference to the language of 8, 60 of the. 
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Civil Procedure Code. In order that pro- 
erties may be liable to attachment in 
execution, it must be shown that they either 
belong to the judgment-debtor or that the 
judgment-debtor has a disposing power 
over the properties or their profits, which 
power he may exercise for his own bene- 


It is well settled and the proposition 
has now been placed beyond doubt by 
the observations of their Lordships 
of the Judicial Committee Sat Narain 
v. Sri Kishen Das (1), that the father’s 
power of sale for his debts exists 
only so long as the joint family remains 
undivided. Their reference with approval 
to the decision of this Court in In the matter 
of Balusami Iyer (2), shows that even a 
division In status will suffice to put an end 
to this power. It would, therefore, follow 
that after a division in status the father’s 
creditor cannot, any more than the Official 


Assignee claim that the property is saleable. 
therefore, attachable by. 


by the father and, 
himself, That the position is different as 
regards the creditor's remedy by indepen- 


dent suit against the sons has been recog: . 


nised by the judgment of a Full Bench of 


this Court in Subramania Ayyar v. Saba- 


pathy Ayyar (3). Having regard to this 


well understood distinction between the 


creditor's remedy in execution and the cre- 
ditor's remedy by a separate suit, we are 
with due respect unable to follow the 
observations which were cited to us from 
certain decisions of the other High Courts 
which either ignore this distinction or pro» 
ceed on a basis different from the Full 
Bench decision in Subramania Ayyar v. 
Sabapathy Ayyar (3), and hold that after a 
bona fide partition the father’s creditor will 


not even have a right of suit against the 
sons. 


In the above view, it seems to me un- 
necessary to consider how far the contention 
on the one side or the other as to whether 
the partition in this case can be described 
as bona fide within the meaning of the 
authorities is tenable. In my judgment in 
S. A. No. 504 of 1932 I have endeavoured to 


(I) TL ML J 812; 164 Ind, Cas, 6; 1934 O L R 474; 
3 R P O öz; 1936 O WINGI; 2 B R 757; 44 L W 47: 
AIR 1986 P O 277; 400 W N 1382; 17 PLT 717; 
64 G LJ 80; 38 Bom. L R1129; (1936) M W N 1204; 
17 Lah. 644; 83 P L R 976 (P, Cy, 
a © ot M 417; 112 Ind, Uas. 541; (1928) M W N 294; 
a 1928 Mad. 735; 23 L W 109; 35 MLJ 175 
(3) 51 M 361; 110 Ind, Cas. 141; (1928) M W N 
pik L W 688; A I R 1928 Mad, 657 54 M LJ 726 
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show that the expression ‘bona fide parti- 
tion’ has been used by different learned 
Judges in different senses. If, as recog- 
nised by their Lordships of the Judicial 
Oommittee in the recent case, the father’s 
power to sell is at an end once there is 
a genuine partition, it does not seem to me 
material for the purpose of execution pro- 
ceedings to consider whether the partition 
is bona fide or not, in the sense that it has 
made sufficient provision for the discharge 
of the father’s debts. Their Lordships, no 
doubt, recognise that in a suit for partition 
it is proper that the Court should make 
provision for the discharge of the father's 
debts and that the remaining property 
alone should form the subject-matter of 
division between the co-parceners. But it 
nevertheless seems to me too much to say 
that, except in cases where the father's 
debts are specifically referred to and pro- | 
vided for in a partition deed, the partition 
deed cannot be regarded as a bona fide 
partition arrangement. In the present case 
the. finding of the lower Appellate Court is 
not merely that the partition was not nomi- 
nal but that the plaintiffs had not shown 
that the share allotted to the Ist defendant 
was not enough for the discharge of his 
debts subsisting at the time of the parti- 
tion and for his maintenance. There are, 
no doubt, dicta in some of the cases which 
go so far as to lay down that, unless the 
partition not merely makes provision for 
the discharge of the existing debts but 
allots in addition a share to the father 
equal tothe shares allotted to the sons, it 
should not be regarded as a bona fide 
partition. As at present advised, I am 
unable to concur in that view. But, hav- 
ing regard to the limited scope of the 
question to be determined in this second 
appeal, itseems to me unnecessary to ex- 
press any final opinion on that question. 
Some of the cases in the other High 
Courts draw a distinction between a parti- 
tion which takes place after the money 
decree had been obtained against the 
father and a partition which take to place 
before the money decree. In that connec- 
tion, I may point out that in the present case 
the partition took place nearly a year be- 
fore the passing of the decree in the money 
suit and that the suit comprised claims 
under two promissory notes in respect of 
which moneys were advanced only after the 
partition. 1t is only the claim under Ex. D, 
a promissory note for Rs. 500 that had 
accrued due before the partition. It does 
not seem to be material whether the plaint- 
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iffs’ father was or was not aware of the 
partition. Both the Courts have found that 
there was no particular attempt to keep 
the partition concealed from the creditors 
and we find that the partition deed was 
presented for registration the very next day 
after execution. 


I am not sure ifitis possible to split up 
a decree like the one obtained by the 
plaintiffs’ father in this case and give the 
decree-holder a right of execution against 
the sons shares in respect of so much of 
it as may represent the claim under Ex. D 
which alone was a pre-partition debt. But 
that question also is immaterial in the view 
Ihave taken. The Jower Appellate Oourt 
was, in my opinion, right in dismissing the 
plaintifis’ suit. 


A further point was raised before us 
that at least in respect of the properties 
comprised in the D Schedule to the parti- 
tion deed, the plaintiffs must be entitled 
to execute the decree obtained by their 
father. I am unable to accede to this con- 
tention. It has, no doubt, been held that 
the claim which a wife has under the Hindu 
Law for maintenance against her husband 
cannot take precedence over the claims of 
his creditors, and the same principle has 
been applied to a widow's claim for main- 
tenance against her husband's estate. But 
that is not exactly the position here. I 
am not satisfied that the learned Counsel 
for the appellant was correct in the con- 
tention that, even when a partition takes 
place in a joint Hindu family, the Hindu 
Law does not permit of a provision being 
made by allotment of property for the 
maintenance of the wife and for the 
marriage of the daughters as long as the 
father is alive. The wife has, no doubt, a 
personal claim for maintenance against 
her husband independently of the posses- 
sion of any property, but that does not 
exclude the liability of the co-parcenery 
property to provide for her maintenance, 
at any rate when the whole family property 
is made the subject of a partition between 
the fater and the sons. In the present 
case the allotment has been made not mere- 
ly for the benefit of the wife and the 
daughters but also with a further provision 
that the properties so allotted to them should 
be divided after their lifetime by the sons. 
Applying the test involved in the language 
of s. 60 of the Civil Procedure Code, it is 
impossible to held that the father any 
longer continued to have the power of dis- 
posing of the property that was allotted to 
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his wife and daughters with remainder over 
to his sons. 

Mr. Gopalaswami Ayyangar, finally asks 
that the suit may at least be permitted to 
be treated as a suit to recover money from 
the sons in respect of the claim due under 
the promissory note, Ex.D. Weregret we 
are unable to accede even to this prayer. 
It will be wholly changing the nature of 
the suit, and prima facie the suit has been 
instiluted more than three years after the 
date of Ex.D. Wedonot feel that we are 
justified in allowing the change of the basis 
of the claim without further informaticn 
clearly available from the record that the 
money claim would not be barred by limita- 
tion. 

The result is that the second appeal 
fails and is dismissed with costs. 

Burn, J.—I agree that the second appeal 
must be dismissed with costs, and I have 
very little to add. The finding is clear in 
this case thatthe partition was a genuine 
partition, a real transaction and not a mere 
sham. And that being so,itis clear that 
it put an end to the joint family in which 
the Ist defendant was the father. The 
motive which was behind this partition is, 
I think, irrevelant. It follows from the 
decision in the case In the matter of Balu- 
sawmi Ayyar (2), (in which it was clear 
that the partition suit was filed on behalf 
of the minor gons in order to defeat the 
claim of the Official Assignee who wished 
to exercise the father’s power of disposal 
of his minor sons’ shares) that, even if a 
Partition is entered upon in order to defeat 
the claims of creditors nevertheless, provid- 
ed that it isa genuine partition, division 
of status takes place, and the power of the 
father to sell the shares of the sons is 
brought to an end. If that be so, there 
can be no possibility of the decree-holder 
pursuing the shares of the sonsin execution 
of the decree obtained against the father 
alone. ; 

D. Appeal dismissed, 


LAHORE HIGH COURT 
Second Civil Appeal No. 665 of 1936 
November 23, 1936 
TEK ÜHAND, J 
NATHA SINGE-—PLAINTIFE— 
APPELLANT 
VETSUS 
DALIP SINGH AND ANOTHSER—DEPENDANTS 

— RESPONDENTS 

H | Evidence Act (T of 1872), s. 90— Period of thirty years 

—From what date to be reckoned. 
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The period of thirty years, undere, 90 ofthe Evi- 
dence Act, is to be reckoned, not from the date upon 
which the deed is filed in Court but from the date on 
which, it having been tendered in evidence, its 
genuineness or otherwise becomes subject of proof. 
Surendra Krishna Ray v. Muhammad Sayed Ali 
Mutawali (1), followed. 


S.C, A. from the decree of the Dist- 
rict Judge, Rawalpindi, dated March 11, 
1936, reversing that of the Subordinate 
Judge, First Class, Rawalpindi, dated July 
29, 1935. l 

Mr. Indar Dev for Mr. Achhru Ram, 
and Mr. Achhru Ram for the Appellant. 

Mr. Shamair Chand, for the Respondents, 


Judgment.—Makhan Singh, son of 
Natha Singh, plaintiff, was adjudicated 
insolvent on August 2, 1932, on his own 
application. Inthe list of the properties 
filed by Makhan singh along with the in- 
solvency petition the house in dispute was 
shown as owned by him and mortgaged to 
one Chatar Singh for Rs. 800 under a re- 
gistered deed dated July 27, 1925. After 
the adjudication of Makhan Singh as in: 
solvent the Official Receiver, on March 5, 
1933, sold the house to Dalip Singh res» 
pondent for Rs, 225, subject to tne mort- 
gage of Chatar Singh. On March 5, 1934, 
Natha Singh instituted a suit in the Civil 
Court for a declaration to the effect that 
he was the exclusive owner of the house 
in question, that it did not belong to his 
son, Makhan Singh, and that the Official 
Receiver had no authority to sell it, The 
Subordinate Judge found in favour of the 
plaintif and decreed the suit. On ap- 
peal by Dalip Singh the learned District 
Judge, holding that the plaintiff had failed 
to prove his title or exclusive possession 
to the property, dismissed the suit. 

The plaintiff has preferred a second ap- 
peal to this Court, and on his behalf the 
decision of the learned District Judge is 
assailed on the following grounds:— 

(1) That the learned Judge was in error 
in excluding from consideration the sale 
deed of April 25, 1905, by which the plaint- 
iff had acquired the house, and that the 
execution. of this deed should have been 
presumed under s. 90 of the Indian Evi- 
dence Act; 

(2) that the learned Judgehas not made 
the presumption of correctness attaching to 
entries in the revenue papers which show the 
plaintiff as owner of the site underneath 
the house; and 

(3) that the learned Judge has held the 
Plaintiffs possession to be collusive without 
any evidence on the record. 

With regard to the first of these conten- 
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tions it is necessary to mention the re- 
levant dates. The document in question 
purports to have been executed on April 25, 
1905: the present suit was instituted on 
March 5, 1934: the sale deed was filed 
in Court on May 31, 1934, but it was 
attempted to be proved on April 1, 1935, 
when its genuineness was questioned: the 
judgment of the Subordinate Judge was 
delivered on July 29, 1933. 

The learned Counsel for the appellant 
urges that the period of 30 years should 
be computed from the date of the judg- 
ment of the trial Judge. The contention 
is clearly without force. It has been laid 
down by their Lordships of the Privy 
Council in Surendra Krishna Roy vV. 
Muhammad Sayed Ali Matwali (1) that 
the period of 30 years, under s. 90 
of the Indian Evidence Acih, is to be 
reckoned, not from the date upon which the 
deed is filedin Court but from the date 
on which, it having been tendered in evi- 
dence, its genuineness or otherwise becomes 
subject of proof. There is no doubt, 
therefore, that the period of 30 years is 
to be reckoned from April 1, 1935. The 
document purports to have been executed 
on April 25, 1905, and, therefore, it was not 
thirty years old on the crucial date. 
Section 90 was accordingly, inapplicable. 
The execution of the document is not 
proved aliunde. The learned District 
Judge was, therefore, quite rightin reject- 
ing it. 

‘the other two grounds raised by the 
learned Counsel are also without any sub- 
stance. The learned District Judge has 
referred to the jamabandis and has given 
due weight to the presumption arising 
from the entries therein, and after taking 
them into consideration with the rest of 
the evidence on the record, he has come to 
the conclusion that the plaintiffs title had not 
been proved to subsist on the date on which 
his son was adjudicated insolvent. Simi- 
larly, on the question of possession, the 
learned Judge has recorded a clear finding 
that it was collusive, after giving full 
consideration to all the facts and circum- 
stances of the case. This finding is con- 
clusive and cannot be re-opened on second 
appeal. I may, however, mention that -on 
tne merits | am in complete agreement 
withthe finding of the learned District 


(1) AI R1936P 0 15; 160 Ind. Cas 29; 1936 O W 
N 10; 1936 O LR 60; 1936 A L R91; 8 R P O 133; 
(1936) M W N 22; 2 B R 207; 40C W N 226;38PLR 
19; 43 L W 107; (1936) A L J 84;70 ML IJ 206; 19 
N L J 29; 38 Bom L R330; 63 O L J 29 (P O), 
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Judge which is fully borne out by the evi- 
dence. In my opinion the plaintiffs suit 
was rightly dismissed. 

The appeal failsand is dismissed with 
costs. 


N. Appeal dismissed. 


OUDH CHIEF COURT 
Civil Reference No. 5 of 1936 and Civil 
Miscellaneous Application No. 361 of 1937 
May 7, 1937 
Srivastava, C. J. AND Smita, J. 
Tag COMMISSIONER or INCOME TAX, 
U. P, & C. P.—APPLIOANT 
versus — 
Misses. BEHARI LALL-RAM CHANDRA 
; —QOPpposITe PARTY 
Income Tax Act (XL of 1922), ss. 31, 66, 30 (2)—~ 
Assistant Commissioner deciding appeal under s. 31— 
Grounds mentioned in appeal discussed— Additional 
grounds filed beyond limitation mentioned in s. 30 (2), 
considered but dismissed in limine on ground of 
limitation—Order held one under s. 3l—High Court 
asking Commissioner to state case and formulating 
question—Commissioner, whether can modify question 


—Practice in Oudh Chief Court—Income-tax Rules, . 


Appendix VII, r. 10—Additional grounds of appeal 
filed beyond limitation—Dismissal of — Propriety of 
Duty of Income-tax Authorities. 

The Assistant Commissioner decided the appeal 
under s. 31, Income Tax Act. In his order he dis- 
cussed first of all the grounds mentioned in the memo- 
randum ofappeal. He then proceeded to consider the 
additional grounds of appeal and disposed of them én 
limine. While on the one hand the Assistant Oommis- 
sioner expressed the opinion that the additional 
grounds were without substance, as 8 convincing 
answer tothem was furnished by the second ground of 
appeal which was originally filed, he did at the same 
time decline to admit those grounds because they were 
raised after the period prescribed for the filing of the 
appeal had expired: 

Held, that his order disposing of these grounds 
must be treated as an order under s. 31 of the Lancome 
Tax Act. [p. 406, col. 1.] 

Where the High Court when requiring the Com- 
missioner to make the reference does not make modi- 
fication in theform of the question as stated in the 
application of the assessee, the Oommissioner is 
bound under -r. 10, Appendix VII of the income- 
tax Rules of Oudh Chief Court to state the pomt 
of law inthe form stated in the application of the 
assessee, |ibid.] 

Order ALI, r. 2 of the Code of Civil Procedure pro- 
vides that the appellant shail not except by leave of 
the Court urge or be heard in support ofany ground 
of objection not set forth inthe memorandum of 

appeal. The object of this iule is to give 
notice oftne ground of objection to the opposite 
party. There is no such rule to befound in the 
Income Tax Act or in the rules framed by 
Oudh Chief Court under s. 69 of that Act. This 
consideration lends some support to the argument 
that the assessee can as a matter of right rase 
additional grounds at any time before the hearing 
of the appeal. Even if this1s not so, the Assistant 
Commissioner can admit the additional grounds in 
the exercise of his discretion, Itis also’ a rule of 
general law that when a Court is allowed discretion 
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in any matter, the discretion must be exercised in a 
judicial manner, and not capriciously ot arbitrarily, 
Andthe proper or improper exercise of discretion is a 
question of law. Where, theiefore, the Assistant 
Commissioner has exercised his discretion in refusing 
to entertain the additional grounds in an improper 
manner, the discretion must be open to correction, 
The Jneome-tax Authorities have to levy the tax 
and at the same time to decide judicially objections 
raised by assessee. Insuch circumstances it is their 
duty to act with the utmost fairness to the assessees 
so as to give them no ground for complaint, If an 
ehjecticn of this'nature comes to their notice, they 
are expected to examine itfairly on its merits, and 
not to takerzefuge behind any technical defect in 
the mannerin which the objection is raised. Bal- 
kishan Nathani v. Commissioner of Income Taz (1), 
relied on. [p. 406, col. 2; p. 407, col. 1.] 

The law does not contemplate two appeals against 
the same order. One appeal having already been 
filed, the application for the consideration of addition- 
al grounds of appeal cannot in any sense be regard- 
ed as an appeal governed by the rule of limitation 
laid down in s. 80. Thee is no rule of limitation pres- 
cribed for filing additional grounds. Such grounds 
date back to the date of the original appeal, of which 
when admitted, they became a part. The additional 
grounds ofappeal can, therefore, be filed at any time 
before the appeal is decided. [p. 407, col. 1.] 


©. Ref. made by the Commissioner of 
Income Tax, U. P. & C. P. at Lucknow. 

Mr. Kamlakant Varma, for the Applic- 
ant. 

Mr. Ram Prasad Varma, R. B. and My, 
S. N. Nigam, for the Opposite Party. 


Judgment.—The facis and circum- 
stances which have given rise to this refer- 
ence under s. 6613) of the Indian Income- 
Tax Act (XI of 1922) are briefly these: _ 

The assessee is a firm of three partners. 
Lala Behari Lal, one of these partners, 
for the benefit of the firm obtained a 
contract for cutting and removing trees 
in the Mianpur forest for a consideration 
of Rs. 21,100. The Income Tax Officer of. 
Sitapur served the assessee with a notice 
under s, 22 (2) requiring the firm to furnish 
a return of its income for 1931-32. The 
return which was filed in pursuance of 
this notice was not accepted, and the 
assessee was required to produce the 
accounts. It was ultimately agreed between 
the assessee and the Inccme Tax Officer 
that the assessment be made at a flat 
rate of 40 per cent. cn the purchase money 
of Rs. 21,100, distributed cover a pericd of 
two years, during which the work of the 
contract was expected to be finished. The 
firm was accordingly assessed in ile 
amount of Rs. 4,220 (40 per cent. of 
Ks. 10,550 the assumed assessable income 
for 1931-32). The firm was assessed to 
inccme-tax onthe same amount for 1932- 
33. In the course of proceedings for 
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assessment of income-tax for the year 
1934-35 against Lala Behari Lal in his 
personal capacity, tre Income Tax Officer 
discovered that Lala Behari Lal had realised 
Rs. 23,809 as the profit of the Mianpur 
forest contract relating to his 7 annas share 
in the firm. Thereupon the Income Tax 
Officer served Lala Behari Lal on January 
14, 1935, with a notice under s. 22 (2) for 
submission of a return of the income of the 
firm for the purpose of assessment for the 
year 1934-35. On the same date Lala 
Behari Lal filed a return on behalf of the 
assessee Stating the income to be Rs. 45,981. 
We understand that this figure represent- 
ed the income for the whole period of the 
contract. The return was not accepted, 
and the assessee was required to produce 
his accounts. After an examination of the 
accounts and consideration of evidence the 
Income Tax Officer on Febraary 5, 1935, 
assessed the firm to income tax for the 
year 1934-35, on an amount of Rs. 69,429. 
On March 2 the assessee filed an appeal 
to the Assistant Commissioner objecting to 
the amount of the assessment. During 
the pendency of the appeal, on July 25, 
1935, the assessee filed an application 
urging certain additional. grounds in sup- 
port of the appeal. The main ground 
urged in this application was that under 
the Income-tax Law the income once 
assessed could not be assessed again, and 
that the assessment for the years 1934-35 
could be based only on the income of the 
previous year, and not on the income for the 
years 1930-31 and 1931-32, for which assess- 
ment had already been made. The Assist- 
ant Commissioner of Income Tax disposed 
of the appeal by his order dated July 31, 
1935. After discussing the grounds raised 
-in the original memorandum of appeal he 
proceeded to observe as follows :— 

“T now consider the additional grounds of appeal 
which have been filed on July 25, 1935. . I do 
not think, I can permit such additional grounds 
to be raised after the period prescribed for the 
filing of the appzal had expired. I may, however, 
mention that the point raised in these additional 
grounds of appeal finds a very correct and convincing 
answer in the second ground of appeal that was 
originally filed. The ground of appeal is as 
follows :— 

“Because the partnership business was in the 
shape of a running contract und the appellants 
during the pendency of contract were assessed on 
an estimated profit, as the final assessment could 
not be made until theforest timber was completely 
disposed of.” 

It is clear from the ground of appeal quoted 
above that the assessee is conversant with the 
practice that is followed in assessing running con- 
tracts which are either assessed when the business 
is entirely closed or are assessed on estimated 
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profits and a final assessment is made when the 
accounts are closed. I, however, decline to admit 
these additional grounds of appeal at this stage 
of the case.” f n 

As a result of his decision on the grounds 
raised in the original memorandum of 
appeal, he reduced the income liable to 
assessment to Rs. 40,982. Dissatisfied with 
this order the assessee made an applica- 
tion to the Commissioner of Income-tax 
under ss. 66 (2) and 33 on the Indian 
Income Tax Act. The Commissioner declin- 
ed to move under s. 33, and also refused 
to make a reference under s. 66 (2). With 
reference to the application which was 
made by the assessee on July 25, 1935, 
the learned Commissioner observed as 
follows :—- 

“The statutory limitation for filing an appeal 
is 30 days from the date of the receipt of notice 
of demand which was served on February 5, 1935, 
4. e. on the very day the assessment was made... 
..... Then nearly five months after an application 
was made on July 25, 1935, for permission to introduce 
additional grounds challenging the validity of the 
assessment. For very adequate reasons, the Assist- 
ant Commissioner declined permission... .... for filing 
additional grounds. It is discretionary with an Assist- 
ant Commissioner to allow additional grounds to be 
filed or not and particularly when they are to be 
filed several months after the expiry of the statutory 
period for filing an appeal. No question of law 
arises out of the exercise of the unqualified dis- 
cretion allowed to him.” 


Thereafter the assessee on December 2, 
1935, made an application to this Court 
under s. 16 (3) praying that the Commis- 
sioner be requested to state the case on 
the following questions of law which arises 
out of the case...... .. (e) Whether in the cir 
cumstances of the case the Assistant Com- 
missioner was justified in declining to 
admit the additional grounds or evidence. 

This application was heard bya Bench 
of this Court of which one of us was a 
member. The Bench was of opinion that 
the application raised questions of law 
which were deserving of further considera- 
tion, and, therefore, directed the Com- 
missioner of Income-tax to state a case and 
refer it to the Court under s. 66 of the Income 
Tax Act. In obedience to this order the 
Commissioner has made the present referen- 
ce. He has propounded the question of 
law forming the subject of the reference 


in the following words :— 

“In the circumstances stated was it incumbent 
oh the Assistant Commissioner to admit additional 
grounds of appeal filed by the assesses ?” 


A preliminary objection has been raised 
on behalf of the Crown that a reference 
shculd not have been ordered under s. 66 (3) 
because there was no question of law 
arising out of the appellate order of the 
Assistant Commissioner under s. 31 of 
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the Act. The same objection appears 
to have been faintly suggested by the 
Oommissioner ‘also in the case stated 
by him. As the order passed by the Bench 
of this Court requiring the Commissioner 
to refer the case to the Court was made 
without notice to the Orown, we have en- 
tertained the objection and heard the 
parties in respect of it. Weare of opin- 
ion that the objection is without subst- 
ance. As already stated, the Assistant 
Commissioner decided the appeal under 
s. 3l by his order dated July 31, 1935. In 
this order he discussed first of all the 
grounds mentioned in the memorandum of 
appeal. He then proceeded to consider 
the additional grounds of appeal and dis- 
posed of them “in limine” on grounds the 
material portion of which we have quoted 
above. While on the one hand the Assis- 
tant Commissioner seems to have expressed 
the opinion that the additional grounds 
were without substance, as a convincing 
answer to them was furnished by the second 
ground of appeal which was originally 
filed, he did at the same time decline to 
admit those grounds because they were 
raised after the period prescribed for the 
filing of the appeal has expired. Having 
carefully read the finding of the Assistant 
Commissioner in respect of these additional 
grounds, we are clearly of opinion that his 
order disposing of these grounds must be 
treated as an order under s. 31 of the Income 
Tax Act, We, therefore, overrule the pre- 
liminary objection. 


An application has also been made by 
the assessee questioning the correctness 
of the form in which the question under 
reference has been worded by the Com- 
missioner. We think the complaint made 
in the applicdion is well-founded, This 
Court has framed rules of procedure 
for cases under s. 66 of the Indian Income 
Tax Act. These rules are to be found in 
Appendix VII ofthe Rules of the Chief 
Court. Rule 10 is as follows - 

“The statement of the case shall set out in the 
concluding paragraph thereof the point of law to 
be decided as stated in the application of the 
assessee, Or any modified form thereof which the 
Chief Court may have ordered, ‘together with 


‘the opinion of the Commissione 
EE r of Income-tax 


_ As the Bench ofthis Court when requir- 
ing the Commissioner to make the Te- 
ference had not made any modification 
in the form of the question as stated in 
the application of the assessee, the Com- 
missioner wes, therefore, bound under the 
rule set forth above to state the point of 
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law in the form stated in the application 
of the assessee. We would accordingly 
substitute in place of the question as pro- 
pounded by the Commissioner the ques- 
tion inthe form stated by the assessee, 
which we have already quoted. 

Turning now tothe merits of the ques- 
tion, we would point out that the Income 
Tax Act is an Act complete in itself. 
Section 30 of the Act provides for an 
appeal against an assessment to the Assis- 
tant Commissioner. Sub-s. (3) of this 
section provides that the appeal shall be 
in the prescribed form, and shall be verified 
in the prescribed manner. The form ofthe 
appeal has been prescribed by r. 21 of the 
rules framed by the Central Board of 
Revenue under s. 59 of the Act. It may 
be noted that O, XLI,r. 2 of the Code . 
of Civil Frocedure provides that the appel- 
lant shall not except by leave of the 
Court urge or be heard in support of any 
ground of objection not set forth in the 
memorandum of appeal. The object of this 
rule clearly is to give notice ofthe ground 
of objection to the opposite party. There 
is no such rule to be found in the Income 
Tax Act or inthe rules framed under s. 59 
of that Act. It may well be that there is 
not the same need for stringency in the 
case of appeals under the Income Tax 
Act, because there is no question of notice 
being given to any officer of the Crown, 
as we understand that the Crown is never 
represented by any officer at the hearing 
of appeals by the Assistant Commissioner. 
This consideration lends some support to the 
argument urged on behalf of the assessee 
that he could as a matter of right raise 
additional grounds at any time before the 
hearing of the appeal. Even if this 
is not so, we have no doubt that the Assis- 
tant Commissioner could admit the addit- 
ional grounds in the exercise of his dis- 
cretion. Itis also a rule of general law 
that when a Court is allowed discretion 
in any matter, the discretion must be ex- 
ercised in a judicial manner, and not cap- 
riciously or arbitrarily. It is also well-settl- 
ed thatthe proper or improper exercise of 
discretion ig a question of law. If, there- 
fore, the Assistant Commissioner has ex- 
ercised his discretion in refusing to enter- 
tain the additional grounds in an im- 
proper manner, the discretion must be 
open to correction. We are inclined to 
think that the Assistant Commissioner ex- 
ercised his discretion in refusing to admit 
the additional grounds of appeal mainly 
because he was of opinionthat the applica- 
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tion for filing additional grounds of appeal 
was governed by the 30 days’ rule of 
limitation laid down ins. 30 (2) of the 
Act. We are definitely of opinion that 
this view is incorrect. Inthe present case 
the original appeal was admittedly filed 
within the prescribed period of limitation. 
The law does not contemplate two appeals 
against the same order. One appeal having 
already been filed, the application for the 
consideration of additional grounds of 
appeal cannot in any sense be regarded 
as an appeal governed by the rule of limita- 
tion laid down ins. 30. Thereisno rule 
of limitation prescribed for filing additional 
grounds. Such grounds date back to the 
date of the original appeal, of which when 
admitted, they became a part. The ad- 
ditional grounds of appeal can, therefore, 
be filed at any time before the appeal 
is decided. The Assistant Commissioner 
was, therefore, quite wrong in holding that 
the additional grounds could not be allowed 
to be raised after the period prescribed 
for the filing ofthe appeal had expired. 
We would also note that the additional 
grounds were intended to question the 
principle on which the assessment had 
been based by the Income Tax Officer. 
The objection raised inthese grounds went 
to the root of the assessment. The posi- 
tion of the Income-tax Authorities is a 
delicate and difficult one. They have to 
levy the tax and at the same time to decide 
judicially objections raised by assessees. 
In such circumstances it is their duty to 
act with the utmost fairness to the 
assessees so as to give them no ground 
for complaint. If an objection of this 
nature comes to their notice, they are ex- 
pected to examine it fairly on ils merits, 
and not to take refuge behind any techni- 
cal defect in the manner in which the ob- 
jection is raised. In Balkrishan Nathani 
v. Commissioner of Income-taz, A. L R 
1924 Nag. 153 (1) it was held that 
technicalities in a fiscal statute must 
be strained in favour of the subject 
if they are to be strained at all, and not 
against him. Thus taking into considera- 
tion all the circumstances of the case and 
particularly the serlous and important 
nature of the objections which were sought 
to be raised against the principle of as- 
sessment adopted by the Income Tax Officer, 
we are of opinion that the Assistant Com- 
missioner exercised his discretion erron- 
eously and in an important manner in 
declining toadmitthe additional grounds 
(DAIR 1924 Nag. 153; 78 Ind. Cas, 572, 
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of appeal. We would answer the question 
forming the subject of the reference ac- 
cordingly. The assessee applicant will get 
his costs from the opposite party under r. 12 
of the Rules of the Court. We fix the 
Pleader’s fee payable to the assessee at 
Rs. 400 and the fee payable to the Counsel 


for the opposite party at the same 
amount. 
D. Order accordingly. 





MADRAS HIGH COURT 
Stamp Reference No. 14872 of 1936 
November 17, 1936 
VENKATARAMANA Rao, J. 
K. M. VENKATAGCHALA CHETTY—~ 
APPELLANT 
VETSUS 
V. D. NATESA CHETTY— 
RESPONDENT 

Madras High Court (Original Side) Fees Rules, 
1933, rr. 35, 36-— Final judgment’, meaning of —Judg- 
ment in suit for dissolution of partnership—Official 
Referee referred to for taking of accounts—Whether 
‘final judgment’—Court fee payable. 

The judgment in a sujt for dissolution of part- 
nership or in a suit for account which determines 
the liability of the parties finally in the sense 
that so long as that judgment stands it cannot be 
tried again, that is a judgment which decides 
finally the lability to account so far as the Oourt 
deciding it is concerned, would be a final Judgment 
within the meaning of r. 35 of the (Original Side) 
Fee Rules though there is a reference for the taking of 
accounts to the Official Referee, Ex parte Strathmore, 
In re Riddell (5) and Rahimbhoy Habibbhoy v. C. A. 
Turner (8), followed 

[Case-law discussed]. , 

Appeal sought to be preferred against 
the judgment and decree of the Hon'ble 
Mr. Justice Wadsworth dated March 
27, 1936, and passed in the exercise ‘of the 
Ordinary Original Civil Jurisdiction of the 
High Ccurt In ©. S. No. 538 of 1932. 

Mr. G. Ramakrishna Ayyar, for the Ap- 
pellant. 


Order.—The question involved in this 
reference relates to the amount of court- 
fee payable upon a memorandum of appeal 
presented against a judgment delivered on 
the Original Side of the High Court declar- 
ing that a partnership subsisted between the 
plaintiff and the defendant in an action for 
dissolution of partnership and referring it to 
the Official Referee for the taking of the 
necessary accounts. The provisions which 
regulate the payment of the court-fee are 
rr. 35 and 36 of the High Oourt Fee Rules, 


1933. They run thus: ; 
“25 Memorandum of appeal from a final judg. 
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ment when the value of the subject-matter of the 
appeal does not exceed Rs, 2,500. Rs. 225-0-0. 

“36. Memorandum of appeal from any other judg- 
ment or order Rs. 100-0-0". 4 


The fee of Rs. 100 was paid by the 
appellant under r. 36 and he contends that 
it is sufficient. The argument of his 
learned Counsel is, as the matter has been 
referred to the Official Referee for accounts, 
the suit cannot be said to be finally dis- 
posed of, and there was no final judgment 
within the meaning of r. 35 and he was 
not bound to pay a higher court-fee than 
what he has done. An appeal lies from 
the judgment of a single Judge in a suit 
instituted on the Original Side under cl. 15 
of the Letters Patent. The word ‘final’ is 
not to be found in cl.15 butit occurs in 
cl. 39 of the Letters Patent where an appeal 
is provided. to His Majesty in Oouncil 
against the final judgment, decree or order 
ef the High Court of Judicature at Madras. 
It may be noticed that cl. 40 of the Letters 
Patent provides a similar appeal against 
any preliminary or interlocutory judgment 
decree or order of the High Court under 
certain conditions specified in the said 
clause. So far as our High Court is con- 
cerned, there has been a judicial inter- 
pretation of what a ‘judgment’ is within 
the meaning of cl, 15 of the Letters Patent 
in the Full Bench decision in Tuljaram 
Row v. Alagappa Chettiar (1), and ever 
since the date of the said decision, so far 
as I know, it has been treated as an 
authority on thesaid matter and subsequent 
decisions have in this Court uniformly 
adopted the interpretation given therein. 
According tothe said decision the word 
‘judgment’ in cl.15 would cover not only 
a final judgment but an interlocutory or 
prelinfinary judgments. But neither Arnold 
White, C. J. or Krishnasawmy Ayyar, J. 
detined what a final judgment is. Krishna- 
.sawmy Ayyar, J. adcpts the definition given 
by Black ? in his book on Judgments, for 
explaining what an interlocutory judgment 
is. He seems to treat the terms ‘inter- 
locutory’ and ‘preliminary’ as synonymous. 
It is unnecessary for me to consider whe- 
ther this view is sound. I think it is 
enough to determine for the purpose of this 
reference what a final judgment means. 
If itis determined what ‘a final judgment’ 
means, every judgment which is not 
final will be either interlocutory or pre- 
liminary. 

The cases in English Law on the ques- 


(1) 35M 1; 8Ind. Oas. 340; (1910) M WN 697:8 
M LT 453; 21M L J 1 (F B). 
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tion what is a ‘final judgment’ are not 
easy to reconcile, but the Judicial Com- 
mittee for the purpose of the Letters Patent 
seems to have adopted the definition of 
final judgment as given by Cotton, L.J. 
in Exparte Chinery In re Chinery (2), and 
by Lord Esher, M. R. in Onslow v. Com- 
misstoners of Inland Revenue (3), Vide 
Tata Iron and Steel Co., Ltd. v. Chief 
Revenue Authority, Bombay (4). In Ex parte 
Chinery, In re Chinery (3), Cotton, L. J. 
observes : 

“T think we ought to give the words ‘final judg- 
ment in this sub-section their strict and proper 
meaning, i. e. & judgment obtained in an action by 
which a previously existing liability of the defend- 
aa to the plaintiff is ascertained or establish- 
ea. 

Ex parte Strathmore, In re Riddel (5), 
Lord Esher M. R. after citing with 
approval the opinion cf Cotton, L. J. 
oo what a final judgment means 
thus: 

“A final judgment means a judgment obtained 
in anaction by which the question whether there 
was a pre-existing right of the plaintiff and against 
the defendant is finally determined, in favour of 
either of the plaintiff or of the defendant. I think 
that definition will be found to cover most cases, 
though perhaps not every one... . In my opinion the 
question is, not only was the claim determined, but 
was it finally determined ? Jt can only have been 
finally detemined if between the two parties to 
the action it cannot be raised again. lf between 
those two parties the question of the plaintiffs 
alleged right as existing before he brought the 
action was finally determined, whether it was tried 
‘on the merits’ or not, the order is a final judg- 
ment. . . . a 
if this test is adopted, there can be 
no question that the judgment in a suit 
for dissolution of partnership or in a suit 
for account which determines the liability 
of the parties finally in the sense that so 
long as that judgment stands, it cannot 
be tried again, the judgment in the present 
case will be a final judgment within the 
meaning of r. 35 of the Fee Rules. 

This view is also borne out by the 
opinion expressed by the Judicial Gom- 
mitlee in mere Gases than one on the 
language of s. 595, Civil Procedure Oode 
of 1882. Under cl. (c) of that section which 
now corresponds to s. 109 (c) of the present 
Code an appeal was held to le to His 


(2) (1884) 12 Q BD 342; 53 L J Ch. 662; 50 L T 342; 
32 W R 469; 1 Morrell 31. 

(3) (1890) 25 Q B D 465; 59 LJ Q B 556;683L T - 
513; 38 W R 728. 

(4) 47 B724 at p. 733; 74 Ind. Cas. 469; 21A LJ 
675: 25 Bom. L R 908; AIR 1923 P O 148; (1923) 
M WN 603; 45 M LJ 295; 18 L W 372;9 O& AL 
R 783; 33 ML T 301; 28 O W N 307; 39 CL J 16;50 
I A 212 (P O). 

(5) (1888) 20 QBD 512; 57 LI QB 259; 58 LT 
838; 36 W R 582; ô Morrell 59, 
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Majesty in Council from any final decree 
passed on an appeal’ by a High Court or 
any other Court of final appellate jurisdic- 
tion. In Rahimbbhoy Habibhoy v. C. A. 
Turner (6), a question arose thus: the decree 
directed the taking of accounts which the 
defendant contended ought not to be taken 
at all. This was passed by the Judge 
sitting on the Original Side’ of the High 
Court aud it was confirmed in appeal by 
a Bench of two Judges. Against the 
decision in appeal, leave to appeal to 
His Majesty.in Council was sought. The 
High Oourt declined leave on the ground 
that it was nct a final decree within the 
meaning of s. 595, cl. (e), Civil Procedure 
Code. The Privy Council expressed the 
opinion that this view was wrong. Lord 
Hobhouse observed thus: 

“The real question in issue was the liability and 
that has heen determined by this decree against 
the defendant, in such a way that in this suit it 
is final. The Court can never go back again upon 
this decree so as to say that, though the result 
of the account may be against the defendant, still 
the defendant is not liable to pay anything. That 
is finally determined against him, and, therefore, 
in their Lordships' view the decree is a final one 
within the meaning of s. 595 of the Code”. 

Tt will be seen that this view is in 
accord with the view expressed by Lord 
Esher referred to above in Hx parte Strath- 
more, In re Riddell (5). The interpreta- 
tion put on the word (‘final’) was again 
reaffirmed by the Privy Council in Muzahar 
Hussoin v. Bodha Rai (7). What is meant 
by ‘final’ is further made clear by the 
following observations of their Lordships 
in the above judgment. 

“The question is whether the decree of the High 
Court is final. It appears to their Lordships that 
it is final, The case is analogous to that of 
Rahimbhoy Habibbhoy v.C. A. Turner (6)". 

There the defendant denied his liability 
to account to the plaintiff. The High Court 
affirmed his lability and directed an 
account. Of coursethe account might turn 
out in the defendant’s favour. But their 
Lordships held that the order establishing 
liability was one which could never be 
questioned again inthe suit, and that it 
was the cardinal point of the sult. As 
obseived by the learned Judges in 
Chundi Dutt Jha v. Pudmanand Singh 
Bahadur (8), the decision of the Privy 
Council in Rahimbhoy Habibbhoy v. C. A. 
Turner (6), clearly indicates in their opinion 
that the final decree in s. 595 does nct 
mean the last decree but the decree deter- 


(6) 15 B 155. 
(7) 17 A112; 221 Al; 5 M L J 20; 6 Sar. £80 
C 


(8) 22 O 928, 
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mining the rights finally, Even under the 
new Code where the wording differs 
materially from that of the old Code their 
Lordships of the Privy Council expressed 
the opinion that the decision in Rahimbhoy 
Habibbhoy C. A. Turner (6), will also 
govern cases arising under the new Cade. 
Referring to these two cases Rahimbhoy 
Habibbhoy v. C. A. Turner (6), and Muzahar 
Hussain v. Bodha Rai 17), the Privy 
Council observed thus in Abdul Rahiman 
v. D. K. Cassim and Sons (9): 

“Two other cases before this Board were relied 
on by the learned Judges, viz., Rahimbhoy Habibbhoy 
v. C. A. Turner (6), and Muzhar Hussain v. Bodha 
Rai (7). But both ofthese cases were decided with 
reference to the Civil Procedure Code of 1882 in 
which the wording of the relvant sections differed 
materially from that of the Code of 1908. Special 
leave to appeal was given in each of these cases 
on the ground that the suit had been fully tried 
in the lower Court,and the ‘cardinal point’ decided 
leaving in the one case, only a reference for accounts, 
and in the other only subordinate points for decision 
which should have been dealt with by the Appel- 
late Court. In the first case Rahimbhoy Habibbhoy 
v.C. A. Turner (8), it is clear that an appeal to 
His Majesty in Council would have lain as ofright 
under the provisions of the present Code”. 

This case clearly indicates that ihe 
principle enunciated in Lahimbhoy Habib- 
bhoy v.C. A. Turner (6) that where the car- 
dinal point in the case is decided and the 
matter is referred for the taking of accounts 
the judgment would bea final judgment 
or decree, Therefore, it seems to me that 
a judgment which decides finally the 
liability to account so far as the Court 
deciding it is concerned, would be a final 
judgment within the meaning of 1. 35 of 
the fee rules though there is a reference 
for the taking of accounts to the Offcial 
Referee. The appellant is, therefore, liable 
to pay court-fee under r. 35 of the Original 
Side Fee Rules. 

_ Mr. Ramakrishna Ayyar submitted that 
if he were to appeal against the decree 
passed after the consideration of the report 
of the Official Referee he will have to pay 
another ad valorem fee within the meaning 
of 1. 35 and it would work hardship. 
But that is a matter for amendment of 
the rules. In cases arising under Court 
Fees Act it may be noticed that such 
hardship does not occur ordinarily, because 
as pointed outin In re Supputhayammal 
(10), in an appeal against a final decree 

(9) 11 R 58 at p. 63; 142 Ind. Cas. 328; lOO WN 
195; 37 LW 331; (1933) M WN 166; AIR 1933 P 0 
58; Ind. Rul. (1933) P O 59; (1933) A L J 244; 64 M 
EO 39 Bom. L R 331; 37 O W N 405; 570L J 
13 l 

(10) 55 M 664; 138 Ind. Cas. 218; 35 L W 621; 
(1932) M W N 438; 62 M LJ 624; A I R 1932 Mad. 
453; Ind. Rul, (1932) Mad, 526. 
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in a suit, credit is given to the court-fee 
paid on the memorandum of appeal present- 
ed against the preliminary decree. The 
appellant is given 10 days’ time from 
to-day to pay the additional court-fee, 

AN, Order accordingly. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1911 of 1935 
February 20, 1936 
AGHA Harper, J. 
SHER DIL-—DEFENDANT—ÅPPELLANT 
VETSUS 
SHAH NAWAZ AND oTHERS—PLAINTIFFS — 
AND OTAERS—DEFENDANTS—RESPONDENTS 
Punjab Tenancy Act (XVI of 1887), s. 59—-One of 
two brothers having identical rights, in possession as 
occupancy tenants in 1842 and in 1882— Presumption 
that land was acquired from father, if arises. 
Where one of the two brothers whose rights were 
identical has been shown to have been in 
possession as an occupancy tenant in 1842 and 
then in 1882, a presumption arises that the land 
was acquired by the brothers from their father, 
[Case-law discussed. | 
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S. C. A. from the decree of the District 
Judge, Attock, dated July 12, 1935. l 

Messrs. Barkat Ali and Muhammad Amin, 
for the Appellant. - 

Mr. Shamair Chand, for the Respondents 
(Plaintiffs). 

Judgment.—-This is a defendant's ap- 
peal arising out of a suit for a declaration 
that certain plots of land are in the occu- 
pancy tenancy of the plaintiffs and did 
not revert to the defendants landlords 
under the provisions of s. 59, Punjab 
Tenancy Act. The trial Court decreed the 
plaintiffs’ claim. On appeal the decision 
of the trial Court was affirmed by the Dis- 
trict: Judge. The defendant Sher Dil has 
come up to this Court in second appeal and 
I am indebted to the able and thorough 
mannerin which the learned Counsel for 
the parties have presented their respective 
cases inthis Court. The following pedi- 
gree-table shows the relations between the 
parties : 





KANA AB_ 
| | 
Mir Baz Gul Baz 
| | | 
| | 
Haji Ahmad Shah Nawaz Tora Baz Shah Baz—Musammat Banni 
Plaintiff | 
No. 1. (Abdul Jalil) 
pre-deceased his father. 
Muhammad Arif | 
| | 
nn E ns pees Abdu) Ghani 
Muhammad Sarfaraz, 6 No a. 


Qayum, planintiff. 


Musammat Banni died in the year 1930. 
On her death, mutation of the occupancy 
rights which she had been holding in suc- , 
cession to her husband, Shah Baz, was 
effected in favour of the properties. There- 
upon, Shah Nawaz and Muhammad Arif, 
the descendants of Mir Baz, instituted the 
present suit for the declaration noted above, 
impleading Ali Qadar and Faqir Hussain 
as pro forma defendants. The District 
Judge has referred tothe second Regular 
Settlement of 1882 where Mustajab is shown 
as the father of Gul Baz and Mir Baz 
and has drawn the inference that he must 
have been taken to be in occupation of the 
land as otherwise there was no occasion of 
mentioning his name in the pedigree-table. 
This last observation of the learned Judge 
is not perhaps quite accurate as it stands. 
In the muatikhib asamiwar (Ex. P-1) of the 
year 1862 Gul Baz, son of Mustajab, is en- 


| 
Faqir Supani, defendant 
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tered as an occupancy tenant of the land 
in suit. In the nagsha mudakhlat of 1862 
(Jx. P-2) we find that Gul Baz, son of 
Mustajab, is shown as non-occupnacy tenant. 
The learned Counsel for the appellant 
has admitted that Gul Baz must be taken 
to have been an occupancy tenant and 
that the entry showing the non-occupancy 
nature of his tenancy is not quite accurate. 
In the shajra nazab muzarian maurus for 
the year 1882 (Ex. P-3) Mustajab is clearly 
shown as the fatherof Gul Baz and Mir 
Baz. In the Fard Badar (Ex. P-4, some 
kind of corrigendum) for the year 1882 
we have the report of the Patwari that 
Gul Baz, who had hitherto been entered 
as the occupancy tenant, had a co-sharer in 
the person of his brother, Mir Baz, and 
that Gul Baz has certified that Mir Baz 
was his co-sharer and that they were oc- 
cupying the land separately and in different 
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parcels, 

The sole question for determination is 
whether under the provisions of s. 59, Pun- 
jab Tenancy Act, the plaintiffs, on whom 
the onus lay, have been able to prove 
that their common ancestor, Mustajab, 
was occupying the land in suit. It isdiffi- 
cult in the ordinary circumstances to prove 
the physical act of occupation which took 
place somewhere about the middle of the 
last centuary if not earlier and the party 
who ‘has to prove that actis placed at a 
very great disadvantage. Time has re- 
moved the ordinary vehicle of proviug the 
factum of occupation by aman who lived 
perhaps about 100 years ago, and sitting 
here in the year 1936 we have to decide 
who was occupying some lands at a remote 
period in the history of an obscure village 
in the plains of the Punjab. 

The learned Counsel for the parties have 
referred to a volume of Case-law on the 
subject and I fully appreciate the difficulty 
with which the learned Judges had to 
wrestle in order to do substantial justice 
between the partiesin deciding the ques- 
tion of occupation of the land by the com- 
mon ancestor. Mr. Barkat Ali, the learned 
Counsel for the appellant, hus relied upon 
Chanda Singh v. Banto (1). This was a 
case relating to ordinary agricultural land 
the succession to which was contested 
between the parties; and the learned 
Judges, referring to the genealogical table, 
observed that it merely indicated the rela- 
tiouship of the parties and was not intend- 
ed to bea record of the acquisition of land 
held by persons whose names appeared in 
it. They further observed that the pedigree- 
table showed two persons as descended 
from a common ancestor and from the 
entries in the footnote of the kaifiyat dehi 
and other parts of the settlement record, 
it appeared that the land, now held by 
one of them, was acquired or was at one 
time held by the common ancessor, and a 
presumption might arise that it had des- 
cended from him and was ancestral. But 
in the absence of any such entries as to 
the acquisition or descent of tne land, no 
presumption arises as to the nature of the 
land held by any proprietor from the mere 
circumstance that the name of the common 
ancestor of himself and certain other per- 
sons is shown in the pedigree-table. 

Thisis no doubta correct statement of 
law so far as it goes. It does not, however, 
touch the question involved in the present 


(1) 8 Lah. 584; 102 Ind. Cas.313; A I R 1927 Lah. 
477; 28 P L R 643; 9 Lah. L J 433, 
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case where we have to decide the question 
of the occupation of an occupancy holding 
by the admitted ancestor of Gul Baz and 
Mir Baz. To the same effect is Rahmat 
Ali Khan v. Sadiq-ul-nisa (2), where 
Chanda Singh v. Banto (1), was followed. 
In Hasan Muhammad v. Bahishtan (3), a 
Division Bench, of which I was a member, 
held that the mere mention of the name 
of the common ancestor in the settlement 
pedigree-table is insufficient to raise the 
presumption that the property had des- 
cended from him. This case also follow- 
ed Chanda Singh v. Banto (1). The two 
last-mentioned cases relate to succession to 
ordinary agricultural land. To the same 
effect is the case reported in Dewa Singh 
v. Kishno (4) vide also Sandhi v. Dani, 96 
Ind. Cas. 349 (5), Kartar Singh v. Labh 
Singh, 74 Ind. Cas. 685 (6), Mr. Barkat Ali 
also cited Inayat Ali v. Muhammad Hus- 
sain (7) and Shtb Singh v. Suba Singh (8) 
which lay down that itis forthe persons 
who claim to succeed to certain lands 
on the ground that they are descendants 
from acommon ancestor to exclude every 
possibility of the land having been ac- 
quired independentally of any succession 
from the ancestor through whom they 
claim. Mr. Barkat Ali cited a decision 
reported in Bhagwan Das v. Shamsher Singh, 
44 Ind. Cas. 433 (9). This was undoubtedly 
a case of succession to occupancy tenancy 
unders. 99, Punjab Tenancy Act, in which 
Shadi Lal, J., (as he then was), held that 
where on the death of an occupancy tenant 
his collaterals claim to succeed to the 
tenancy, the onus lies on them to estab- 
lish affirmatively that the common ancestor 
occupied the land and thatin ench cases 
conjecture cannot be accepted as a substi- 
tute for proof. 


19 
Lah. 353; 33 P L R 117; Ind. Rul. (1932) Lah. 168 


(3) 14 Lah. 396; l44 Ind. Cas. 99; A I R 1933 

Lah. 273; 34 P LR 810; Ind. Rul, (1933) Lah. 
(4) A IR 1933 Lah, 1054; 147 Ind, Cas. 696. 

L 422: 35 P LR 243. aa. 698; GR 
te) 96 Ind. Cas. 349, 
6) 74 Ind. Oas. 685; AIR 1923 Lah. 355- 

L J 190, one an. 295; 5 Lah. 
(7) 37 P 282; 162Ind. Cas. 49; I 

Lah, 346:8 RL 844. AIR 1936 
(8) AIR 1935 Lab. 658; 159 Ind. Oas, 887: 8R I, 


428, 
KO) fit Ind. Oas. 433; A IR 1918 Lah, 135; 33P L 
(10) 42 PR 1910; 6 Ind. Cas 721; 35I A 206: 35 0 


1039; 12 C W N 1019; 8 © L J35% 18 M i 
eS, W R 1908;4 M L T 207; 10 Bom. Pees a 
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quoted in support of the concluding words 
of the headnote which I have reproduced 
above. Thatis perfectly true so far as it 
goes, but Courts of Justice have to make 
presumptions of fact when dealing with 
oral and documentary evidence. Presump- 
tions allowed by Law are nol, conjectures. 

In fact, the Evidence Act itself recognises 
presumptions both of fact and oflaw. The pe- 
culiarity of the case Bhagwan Das v. Sham- 
sher Singh 44 Ind. Cas. 433 (9), is that it does 
not refer to a single reported decision deal- 
ing withs. 59, Punjab Tenancy Act. This 
being so, it loses a good deal of its value as 
an authority, when dealing with the question 
which has to be determined in the present 
case. No doubt this case was followed in 
Basanti v. Kabul Singh 80 Ind. Cas. 329 (11), 
but this does not carry the matter any 
further since there is no discussion 
of any Case-law on the subject. 

Mr. Shamair Chand, the learned Coun- 
sel for the respondents, has invited my 
attention toa case reported in Ballhu v. 
Charat Singh (12). That case no doubt is 
an authority for the proposition already 
conceded, before me. The onus lies on the 
collaterals who claimed the occupancy 
tenancy to prove that their common ances- 
tor was in occupation. In Hayat Khan v. 
Karam (i3) a Diviston Bench of the late 
Chief Court of the Punjab had to deal 
with a case which may be stated as fol- 
laws: A suit was brought for possession 
of an occupancy holding by the nephews 
of one A, who claimed to succeed on the 
ground that the land in suit was acquired 
by their grandfather, the common ancestor 
of A, and the plaintiff's father M. It ap- 
peared from the entries in the settlement 
papers that the said land had been in A's 
family for 60 years at the date of his 
widows’ death in 1878,and had been oc- 
cupied successively by A, his son, and 
lastly by his widow. It further appeared 
that A's father was alive when the land 
was first acquired. It was held that under 
the above circumstances a fair presumption 
arose that A who was recorded as in pos- 
session for 40 years in 1859 acquired it 
from his father, and that the onus was, 
therefore, on the defendant to rebut the 
presumption arising in plaintiff's favour 
from the facts mentioned above. In the 
present case, we find that Gul Baz whose 
rights were identical with those of hig 


(11) 80 Ind. Oas., 329; AI ] 1!£4 Leh. 
on sh. 466 Lah 


(12) 18P R 1876. 
(13) 187 P R 1882. 
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brother was an occupancy tenant as long 
ago asthe year 1842. We find him again 
in the year 1882, and, therefore, accord- 
ing to the ruling just cited, the presumption 
arises that the land was acquired by Gul 
Baz and Mir Baz from their father Musta- 
jab. Totke same effect is, Girdhari v- 
Pirthi Singh (14). In this case a Division 
Bench after referring to Bhallu v. Charat 
Singh (12) and Paltu v. Mahomed Husain 
(15} observed as follows: 

“Doubtless when possession has been traced .a 
long way back through generations, it may be 
fairly presumed that the last person, whose occu- 


pation is proved, obtained his right from his 
father,” 


Sobha Singh v. Nand Singh (16) and 
Sipadar Khan v. Kadheru (17) are im- 
portant because both of them deal with 
s. 59, Punjab Tenancy Act. In the earlier 
case one Tota Singh at the time of the 
regular settlement was recorded as a 
maurusi tenant with his brother, but it 
appeared thatat the summary settlement 
the deceased tenant was also entered as 
an owner jointly with his brothers. It 
was held that under the circumstances there 
was strong presumption that the land in 
dispute, held by thetenant at the time of 
the regular settlement and of which he 
was recorded a maurusi, was inherited 
by him from his father and that, there- 
fore, the defendants who were his collate- 
rals had a better claim than the plaintiffs 
landlords. These two cases were followed 
by a learned Single Judge of this Court 
in a case reported in Sohan Singh v. Rahmat 
Ullah (18). In my opivion, there is a very 
respectable body of Case-law in support of 
the respondent’s contention, and I have 
no hesitation in accepting the finding of 
the Courts below, which after all is based 
upon presumptions of fact, that in the 
circumstances of the present case the 
Common ancestor, Mustajab, must be taken 
to have been. in the occupation of the land 
before it cams down to Gul Baz and 
Mir Baz. 


Mr. Shamair Chand has cited a number of 
cases: Palov. Bawa (19), Fateh Nur v. 
Jiwan (20), Bagga Mal v. Basheshar Lal- 


(14) 154 P R 1983. 
T So ty 150 '101 P LR 1906 
6) 56 P : ; ; 

an 101 P R 1908; 4 Ind. Cas, 691; 11 P L È 1909; 
168 P W R 1908. 

(18) 32 P LR 601; 134 Ind. Cas. 791; Ind, Rul. 
(1931) Lah. 299. 

(19) 28 PLR 72; 100 Ind Oas. 108; A IR 1927 
Lah. 847. 
(20) A IR 1928 Lah. 964; 116 Ind, Cas, 315; Ind. 
Rul. (1929) Lah, 491. 
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Mithan Lal (21), Bakhsh v. Mohamad Khan 
(22), Bhan Singh v. Ram Singh (23) and 
Umran v. Khushi (24). These cases indi- 
cate that thereis a difference of opinion 
in this Court even as to the presumption in 
respect of succession to ordinary agricul- 
tural land as distinct from occupancy 
rights. It is net necessary to discuss these 
eases because Mr. Shamair Chand has 
quoted authorities which have a direct 
bearing upon the present case under s. 59, 
Punjab Tenancy Act. I, therefore, accept 
the finding of the lower Appellate Court 
and dismiss the appeal with costs. 

D. Appeal dismissed. 

(21) A I R 1930 Lah. 793; 126 Ind. Cas. 443; Ind, 
Rul, (1930) Lah 731. 

(22) AIR 1931 Lah. 266; 134 Ind. Cas. 8381; 12 
Lah, 525; 32 P L R770; Ind Rul. (1931) Lab. 1023. 

(23) A I R 1931 Lah. 599; 181 Ind. Cas. 634; 32 
PLR 510; Ind. Rul. (1931) Lah. 490. 

(24) AI R 1933 Lah. 443; 144 Ind. Cas, 287; 34 
P LR 258; Ind. Rul. (1933) Lah. 492. 
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Civil Revision No. 348 of 1936 
December 22, 1936 
LEAO, J. 

KAMAL TOBACCO Co. AND OTHERS 
~ APPLICANTS 
LeTSsUus 
A. G. HAJEE A. RAHIM—Oppositse 
Party 


Civil Procedure Code (Act V of 1908), 0. XXXIX, . 


r. 2~—Order granting or refusing to grant temporary 
injunction—Appealabtility of. 

An order granting, or an order refusing to grant 
a temporary injunction is an order passed under 
O. XXXIX, r. 2, Civil Procedure Code. The Court 
can either grant the application or it can refuse it 
and its jurisdiction to decide the matter is conferred 
by the rule. An appeal lies from an order refusing 
to grant a temporary injunction. O. Thazath Suppi 
v. A, M. K. K. Kunhi Koya (1), Lachmi Narain v. 
Ram Charan Des (2) and North Western Railway 
Administration v. North Western Railway, Union 
(3), relied on. 

Mr. K.C. Sanyal, for the Applicants. 

Mr. Ba Han, for the Opposite Party. 

Order.—This application arises out of a 
passing off action tiled in the Sub-Divisional 
Court, Mandalay. ‘lhe plaintiff, the present 
respondent, applied for a temporary injunc- 
tion to issue against the defendants, the 
present applicants, restraining them from 
using alabel complained of. The learned 
Sub-Divisional Judge, refused to grant a 
temporary injunction and an appeal was 
filed in the District Court. The learned 
District Judge held that there were grounds 
for granting atemporary injunction, and 
ordered an injunciion to issue. ‘The appli- 
cants have applied to this Court to set aside 


KAMAL TOBACCO 00. V. HAJAR A. RAHIM (RANG) 


413 
the order of the District Court on the ground 
that the District Court had no jurisdiction 
to entertain the appeal. It is, therefore, 
necessary toexamine some of the provisions 
of O. XX XIX, Civil Procedure Code, and the 
provisions of O. XLII, r.2 of O. XXXIX, 
provides that a plaintiff in a suit which has 
been filed to restrain the defendant from 
committing an injury, may apply for a 
temporary injunction to issue pending the 
decision of the case. Sub-r. (2), r 2 
empowers the Ccurt to grant such an 
injunction on such terms as it thinks fit; and 
sub-r. (3) deals with what may happen in 
case the injunction is disobeyed. Order 
XXXIX, r. 1, cl. (r) provides that an appeal 
shall lie from an order passed under r. 2 uf 
O., XXXIX. 

The learned Advocate fur she applicanis 
points out that under s. 493 of the Code of 
1882 (which corresponds to O. XXXIX, r. 2, 
of the present Code) the Court was expressly 
empowered to grant or to refuse an appli- 
cation for a temporary injunction, and he 
argues that as all reference to refusal is 
now omitted from O. XXXIX, r. 2, it must 
have been the intention of the Legislature 
to take away the right of appeal against 
an order refusing to grant a temporary 
injunction. This contention runs contrary 
to the wording of O. XLII, and contrary to 
authority. An order granting, or an order 
refusing to grant, a temporary injunction 
is an order passed under O. XXXIX, r 2. 
The Court can either grant the application 
or it can refuse it and its jurisdiction to 
decide the matter is conferred by the rule. 


Turning tothe authorities, I will first refer 


to the case O, Thazath Suppi v. A. M. K.K, 
Kunhi Koya (1), where it was held that an 
appeal lies under O. XLIII, xr. 1, el. (7, Civil 
Procedure Code from an order declining 10 
order arrestor attachment of property for 
disobedience of an interlocutory injunction 
and that the Appellate Court can on appeal 
pass the order which the lower Court should 
have passed. A Bench of the Allahabad 
High Court in Lachmi Narain v. Ram 
Charan Das (2) expressly held that an 
appeal lies from an order refusing, as well 
as from one granting a temporary injunc- 
tion. A similar view was taken by the 
Lahore High Court in North Western Rail- 
way Administration v. North Western Rail- 
way Union (3). It seems to me that the 


(1) 39 M 907; 34 Ind. Cav, 588; A I R 1917 Mad- 
448; 30M L J 523;3 L W 430; 19M LT 314; (1916) 
1M WN 322. 

(2) 33 A 425; 20 Ind. Cas, 653; 11 AL J 613. 

(3) 14 Lah. 330; 148 Ind. Cas, 49; A I R1933 Lah 
203; 34 P L R9756 R L493, 
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question really is not open to serious argu- 
ment. The application will be dismissed 
with costs, three gold mohurs. 

N. Application dismissed. 
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LAHORE HIGH COURT 
Civil Regular First Civil Appeal No. 40 
of 1936 


February 16, 1937 
Tuk CHAND, J. 
ALI KHAN—PLainTigp—APPELLANT 
versus 
AMAR DAS AND OTHERS——DEFENDANTS 
—~RESPONDENTS 

Custom (Punjab)—Occupancy tenancy—Muaqarrari- 
dar in Attock District —Status of—-Wajib-ul-arz of 
Mari Kanjur prepared in 1923-24 para. 12— 
Whether governs apportionment of compensation 
when Government acquires land under mugarraridar. 

While the position of a mugarraridar in Rawalpindi 
and Attock Districts is not analogous to that of an 
adna malik as it is in someother parts of India, he 
certainly occupies 8 position very different from that 
of an occupancy tenant. 

Held, that a mugarrarider in Attock District 
does not hold the same position as an occupancy 
tenant; he is not an adna malik and holds a position 
inferior to him but at the same time he is not an 
occupancy tenant either, and occupies a much more 
exalted position. It cannot be said that the pro- 
visions of para. 12 of the wajib-ul-arz will govern 
the case of apportionment of compensation in the 
event of land under a mugarraridar being acquired 


by Government. 

Firet appeal from the order of the 
District Judge, Attock at Compbellpur, 
dated October 30, 1936. 

Messrs. Barkat Ali and Mohammad Amin, 
for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Judgment.—This is a dispute between 
the proprietor and the mugarraridars of a 
small plot of land, 5 marlas and 43 sarsahis 
in area, situate in mauza Mari Kanjur, a 
' suburb of Campbellpur, and included 
within the limits of the Municipal Com- 
mittee of Campbellpur. It appears that 
this land was originally a part of a larger 
area, 22 kanals in extent, which was sandy 
banjar. It was owned by the predecessor- 
in-interest of the present plaintiff-appel- 
lant. In 1913-14, the predecessor-in-interest 
of the defendants-respondents acquired 
rights in this area, undertaking to sink 
a well, make the land culturable and 
erect buildings. One of the respond- 
ents examined, as R. W. No. 3, stated 
that they had spent about Rs. 25,000 
on these improvements. The agreement 
was that the muqarraridars would pay 
Rs. 2 per kanal as rent to the proprietor. 


ALI KHAN v. AMAR DAS (LAH) 


‘applies to occupancy tenants only. 


16910 


This rent has admittedly been paid all 
along. 

Out of the land, in which the respondents 
acquired mugarraridart rights, 5 marlas 
and 44 sarsahis has since been acquired by 
Government. Compensation for this plot 
was assessed as Rs. 502-13-3, atthe rate of 
Rs. 1,000 per kanal Before the Collector 
disputes arose between the proprietor and 
the mugarraridars as tothe apportionment 
of the compensation. The Collector awarded 
l-3rd to the proprietor and 2-3rd to the 
muqarraridars more or less arbitrarily, aa 
there was no precedent before him. Both 
parties were dissatisfied with his award. 
The proprietor claimed 9-10th, leaving 
1-10th only to the mugarraridars; while the 
mugarraridars contented that they were 
entitled to the entire amount, their status 
being really that of owners. A reference 
was accordingly made to the District 
Judge, who has awarded the muqarraridars 
7-8th of the compensation, leaving 1-8th to 
the proprietor. 

The proprietor appeals and urges that he 
be allowed 2-10th of the amount awarded. 
His learned Counsel has relied principally 
on pira. 12 of the wajib-uwl-arz of Mari 
Kanjur, prepared in the settlement of 
1923-24. In this paragraph it is stated 
that if any portion of theland under 
occupancy tenants is acquired by Govern- 
ment, the landlords will get 9-10th of the 
compensation andthe occupancy tenants 
1=10th. The learned District Judge has 
held this clause inapplicable, as it does not 
in terms refer to mugarraridars, but 
Apart 
from this entry in the wajib-ul-arz, no 
evidence has been lead by the appellant 
in support of his claim. 

The only question, therefore, is whether 
para. 12 of wajib-ul-arz governs the case, 

It is quite true that while the position of 
amugarraridar in Rawalpindi and Attock 
Districts is not analogous to that of an 
adna malik as it isin some other parts of 
India, he certainly occupies a position very 
different {from that of an occupancy tenant. 
For instancce, an occupancy tenant, whe- 
ther holding under ss. 5, 6 or 8 of the 
Punjab Tenancy Act, does no possess an 
unrestricted power of alienation over 
his tenancy. Under s. 53, an occupancy 
tenant under s. 5, can transfer that right 
by sale, gift or mortgage under certain 
conditions mentioned in that section, which 
include serving of a notice of his intention 
to do so on the landlord through a Revenue 
Officer. Occupancy rights under any 
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section, other than s. 5, cannot be trans- 
ferred by private contract without the 
previous consent in writing of the landlord. 
Itis admitted that a muqarraridar in the 
Attock District has got a free right of 
alienation, andis under no obligation to 
take the consent of the proprietor or to 
offer the property to him in the first 
instance. Similarly, succession to occu- 
pancy tenancy of whatever kind (whether 
under s. 9 or any other secticn) is governed 
by s. 59 of the Act. Sessesion tothe rights 
of a mugarraridar, on the other hand, is 
regulated by his personal law, and it is not 
necessaly that the collateral can succeed 
only if the common ancestor had occupied 
the land. Itis nodoubt true that by the 
amending Act XI of 1925, a mugarraridar 
in the Attock District has been made 
subject to the same conditions for enhance- 
ment of rent and ejectment as an occupancy 
tenant, but the valuable rights, which he 
possesses of free alienation and of succes- 
sion uncontrolled by s.59 ci the Tenancy 
Act, have remained untouched, In tkese 
circumstances it cannot be said that in this 
district a mugarraridar holds the same 
position a8 an cccupancy tenant. As already 
pointed out, he is not an adna malik and 
holds a position inferior to him: but at the 
same time he is not an. occupancy tenant 
either, and occupies a much more exalted 
position. In these circumstances, it cannot 
be said that the provisions of para. 12 of 
the wajib-ul-arz will govern the case of 
apporticnment of compensation in the event 
of land under a mugarraridar being 
acquired by Government. 

The respondents also were unable to pro- 
duce any evidence from this village, which 
is of direct application to the case. They, 
however, produced copies of twoawards 
given by the Collector in 1913-14 in 
reference to apportionment of compensation 
awarded on acquisition of land in village 
Pir Dad, which is situate at a distance of 
15 miles from Mari Kanjur. In those cases, 
the Collector awarded 18th of the ccm- 
pensation to the proprietor and 7-8th to 
the muyarraridar. The learned District 
Judge has adopted these awards as gocd 
precedenis and, in the absence of any 
evidence tothe contiary. I am not prepared 
to dissent frem his ecnclusion. 

The appeal tails and is dismissed with 
costs. 

N. Appeal dismissed. 
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RANGOON HIGH COURT 
Criminal Revisicn E No, 637-B of 


January 6, 1937 


Ba U, J. 
MAUNG PO THET AND otaers— 
APPLICANTS 
VETSUS 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), s. 441— Person 
merely entering on land of another under orders of 
employer and doing nothing—Whether canbe con- 
victed of criminal trespass. 

Where a person merely enters on the land of an- 
other under orders of his employers and does no- 
thing, none of the intents ; mentioned in s, 441, Penal 
Code, should be attributed to him and he cannot be 
convicted for criminal trespass. Shwe Kun v. 
Emperor (l), relied on. 


Cr. R. App. from an order of the First 
Additional Magistrate, Yegyi, dated August 
20, 1936. 

Mr. Ba Thaung,for the Applicants. 

Order. —This is a reference made by the 
Sessions Judge of Bassein under s. 438, 
Criminal Precedure Code. This reference is 
connected with Oriminal Revision No. 759-B 
of 1936 of this Court. They arise out 
of two cross-cases. The facts that I can 
gather from these cynnected proceedings 
are these : 

Chit Tun of Kwinyar village took pos- 
session of a piece of Government waste 
land and worked it with the permission of 
U Po Myaing, ihe headman of this village 
tract. A few months after he had put up 
a fence round the land and raised some 
vegetables thereon, accused No. 1, Po Thet 
accompanied by the other accused (now 
applicants before the Court), came on the 
land in spite of “(Chit ‘Lun's) protest. 
Accused No. 2, Po Mya (now applicant 
No. 8), then plougned up the land in 
which cabbage plants were standing about 
three fingers high; whereupon Chit Tun 
went and made a complaint to the head- 
man ko Myaing. Po Myaing told Chit 
Tun to cut the trespassers with a dah if 
they continued trespassing on bis land and 
Causing damage to his vegetables. Chit 
Tun went back and atlempted to cut Po 
Thet with a dah, but uwing to the inter- 
vention of some of Po Thes irends he 
(Chit Tun) did not succeed in his attempu. 
On these facts Cnit Tun charged Po Lhe 
and Po Myat with trespass and mischief 
and other servants of Po Myat with treg- 
pass only. Po Thet in his turn charged 
Chit Tun under ss. 324-511, Indian Penal 
Code, and Po Myaing under ss. 324-109, 
These charges were tried separately and 
the learned trial Magistrate held that the 
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charges against Po Thet and his servants 
were proved. He accordingly convicted 
Po Thet and all his servants under 
s. 447, Indian Penal Code, and sentenced 
them to pay afine of Rs. 25 each orin 
` default, to suffer one month’s rigorous im- 
prisonment. He also convicted Po Thet 
and Po Mya under s. 426, Indian Penal 
Code, and directed them to pay a fine of 


Rs. 25 or in default, to suffer one month's. 


igorous imprisonment each. 

ai so far de Po Thet is concerned, the 
learned Sessions Judge agrees with the 
Magistrate in thinking that both the char- 
ges under ss. 417 and 426 against him are 
proved, but the learned Judge says that 
the sentences passed by the Magistrate 
are illegal. I agree. In default of the 
payment of fine, the maximum term of 
imprisonment that can be imposed is one- 
fourth of the term prescribed’ for the 
offence: see s. 65, Indian Penal Code. The 
sentence prescribed for both ss. 447 and 
496 is three months only. Therefore one- 
fourth of three months is three weeks. I also 
agree with the learned Sessions Judge in 
thinking that asthe accused San Mya Po 
Hmein, Saw Pe, Tun Sein and Po Saing 
(now applicants Nos. 2, 3, 4, 6 and 7) merely 
entered on theland under orders of their 
employers and apparently did nothing, 
none of the intents mentioned in s. 44] 
should be attributed to them: see Shwe 


Kun v. Emperor (1). I would, therefore, seb 


aside the convictions and sentences passed 
on them and direct the refund of the fines. 
The case of Po Mya (now a . 
however, stands on a different footing. 
Though he was one of the servants of Po 
Thet and-entered on the land in question 
apparently under orders of Po Thet, yet 
he played an active part. Heaclually dug 
up the cabbages which he knew or had 
reasop. to believe were the property of 
Chit Tun. The case thus comes within 
the ambit of.the second part of s. 441 and 
also s. 425, Indian Penal Gode. His con- 


viction must, therefore, be confirmed, but ` 


the sentences passed on him are as illegal 
as the-sentences passed on Po Thet. Vor 
these reasons I would confirm the convictions 
of both Po Thet and PoMya under ss. 447 


and 426, Indian Penal Code, and I would 
also maintain the fines as imposed ‘by the 


learned Magistrate but would reduce the term 

of imprisonment to three weeks’ rigorous 

imprisonment which they, will have to under- 

go in case they fail” to pay the fines. 
Ne - Order accordingly. 
(1) 3 LB R278;5 Or, LJ 415. © | 
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LAHORE HIGH COURT i 
Letters Patent Appeal No. | of 1936 
March 17, 1936 
ADDISON AND ABDUL Ras.ip, JJ. 
SOKH DIAL AND aNoranR—D8OREE-HOLDERS 
-- APPELLANTS 
VETSUS 
NAZIR AHMAD AND ofHERS—J UDGMENT- 


DEBTORS— RESPONDENTS ° 
Custom (Punjab)—Debts—Ancestral property — 
Decree against ancestor—Attachment and sale of 


“` ancestral property during judgment-debtor's life- 


time— His grandsons, whether can challenge sale on 
ground that property was ancestral. 

Under Customary Law thoss who suceszed to the 
last holder of ancestral property do not do so 
as legal representatives, but derive their title: 
from the common ancestor and that is why ances- 
tral land or house property, which hag not been 
attached or sold in the lifetime of the judgmenti- 
debtor, cannot be attached and sold except in the 
hands of the widow, after his death, in execution : 
of asimple money decree obtained against him, . 
But where such property is attached and sold dur- 
ing his lifetime itself, the sale cannot be challenged 
by his grandsons who succeed him, merely on the 
ground that the property is ancestral. < . 

Although of course-the grandsons might bs en-. 
titled to attack the saleon the ground of want of 
consideration and necessity orof immorality on the 
part ofthe judgment-debtor, as in the case of a 
private alienation by their grandfather, he can in 
addition raise objections under Civil Procedure 
Oode, O. XXI, r. 90. Jagdish Singh v. Narayan 
Singh (1), distinguished. Surej Bunsi Kuer v, Sheo 
Pershad Singh (2), explained. 

L. P. A. from an order of Mr. Justice 
Agha Haidar, dated October 16, 1935. 

Mr. Shamair Chand, for ths Appellants. 

Messrs. Barkat Alt and Muhammad Amin,’ 
for the Respondents. i 

Addison, J.—The following pedigree 
table is necessary in order to understand” 
this appeal: 


MOHAMMAD MAH 
| 


| | 
Pir Mohammad, Said Mohammad, 


deceased 


| | 
Nazir Ahmad. Hazur Ahmad. . 


Sukh Dial obtained a money decree 
against Mohammad Mah and Said Moham- 
mad; Narain Das obtained another money. 
decree against the same two persons. Both 
the decree-holders proceeded to execute 
their decrees and certain house property. 
wus attached on April 2, 1933, and sold 
on November 21, 3933. On December 18, 
1933, Mohammad Mah and Said Moham- 
mad judgment-debtors, put in certain ob- 
jections to be execution of the decree 
under s. 60, Civil Procedure Code, and also 
objected to the sale under O. XXI, r. 90, 
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Civil Procedure Code. While these objec- 
tions were being considered Mohammad 
Mah died on February 12, 1934, and March 
2, 1934, his grandsons, Nazir Ahmad and 
Hazur Ahmad were brought on the record 
as some of his legal representatives, Said 
Mohammad the other legal representative 
being already on the record as a judgment- 
debtor. The two grandsons, Nazir Ahmad 
and Hazur Ahmad, in addition to continu- 
ing the other objections, also pleaded that 
the house being ancestral, their half-share 
could not under custom be sold in execu- 
tion of a simple money decree against 
their grandfather after his death and for 
this proposition they relied upon the Full 
Bench decision Jagdish Singh v. Narayan 
Singh (1). The executing Court found that 
there was no force in the original objec- 
tions under s.60 and O. XXI, r. 90, Civil 
Procedure Code, but purporting to follow 
Jagdish Singh v. Narayan Singh (1), held 
that the half-share of the two grandsons was 
not liable to attachment and sale by reason 
of the death of Mohammad Mah. 

There was an appeal to the District 
Judge who heldthat it had been esta- 
blished that by custom the house could be 
sold in execution of amoney decree even 
after the death of Mohammad Mah. The 
Single Judge of this Court, who heard the 
second appeal, held that the grandsons 
had not been given a proper opportunity 
in the executing Court to prove that the 
custom was otherwise and he accordingly 
ramanded the following issue to the lower 
Appellate Court under O. XLI, r. 25, Civil 
Procedure Code ; 

“Whether there was a special custom under 
which the grandsons were precluded from raising 
the plea that onthe death of their ancestor the 
ancestral property was not liable to attachment 


and sale in execution of a money decree obtained 
against him.” 


The finding onremand was that the cus- 
tom set up by the decree-holders had not 
been proved. This finding was accepted 
by thesingle Judge who thereafter accept- 
ed the two appeals before him and the sale 
of a half-share ofthe house was set aside. 
There were two appeals because there 
were two executing decree-holders who 
were both alfected by the result. Against 
this decision the decree-holders have pre- 
ferred separate appeals under the Letters 
Patent which may be conveniently dis- 
posed of together. There is no dispute that 
it has been held by a ull Bench in Jag- 
dish Singh v. Narayan Singh (1), that where 
a male proprietor governed by customary 

(ly 4 P R 1913; 15 Ind. Cas, 866; 118 PLR 1912. 
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rules, has contracted a just debt and dies 
leaving ancestral property, such property 
is not liable in the hands of the next holder 
in respect of such debt unless the debt had 
been charged onthe property: and that a 
person who has obtained asimple money 
decree for such a debt against the debtor 
himself or his representatives, has no 
right to execute it against the ancestral 
land (or house property) once in the 
debtor's possession, which has passed into 
the hands of the next holder under cus- 
mary law. But in this Full Bench case 
there had been no attachment or sale in 
the lifetime of the judgment-debtor ; while 
in the present case not only attachment 
but sale had taken place in his lifetime. 
It was pointed out in the Full Bench judg- 
ment that the reversionary heir of the 
customary law bears a resemblance to the 
tenant-in-tail, such reversioner not inherit- 
ing from the last owner but from the 
common ancestor. In the course of that 
judgment also occur the following re- 
marks : 

“In these circumstances cana creditor by ob- 
taining a simple money decree either against the 
debtor himself in his lifetime or after his death 
against the persons who are the legal represen- 
tatives protanto of the deceased debtor execute his 
decree after the death ofthe debtor, by attachment 
of the landed ancestral property which was at one 
time in the possession of the deceased? It may 
perhaps be conceded that such attachment is per- 
missible during the lifetime of the debtor, but with 
that aspect of the question, we arenot at present 
concerned.” 

It is clear from the last sentence that 
such a case as the present was not meant 
to be decided by the Full Bench and indeed 
the judgment indicates that attachment 
during the lifetime of the debtor would 
take the case outside the decision given by 
the Full Bench though a final decision was 
not given on the question. These cases 
under customary law are in fact very 
similar to cases of joint families under 
Hindu Law. In Hindu Law inthe case of 
a joint family there is no legal represen- 
tative of a deceased member thereof, the 
others succeeding by survivorship. Under 
customary law also those who succeed to 
the last holder of ancestral property do 
not do so as legal representatives, but derive 
their title from the common ancestor and 
that is why ancestral land or house property 
which has not been attached or sold in the 
lifetime of the judgment-debtor, cannot be 
attached and sold except in the hands of 
the widow after his death in execution of 
asimple money decree obtained against 
him. Now in the case of co-parceners : 
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under Hindu Law it has been held that the 
undivided interest of aco-parcener if itis 
attached in his lifetime my be sold after 
his death whether the order forsale is 
made in his lifetime or after his death ; 
but of course even under Hindu Law it 
cannot be attached after his death, for it 
then has ceased tobe his interestand has 
passed to the other co-parceners by sur- 
vivorship. Similarly under customary law 
it is not disputed tbatif the sale had been 
confirmed before the death cf Mohammad 
Mah it would have been a valid sale, al- 
though of course the grandsons might be 
entitled to attack the sale on the ground 
of want of consideration and necessity 
or of immorality on the part of the 
judgment-debtor, as the property is an- 
cestral. The holder for tke time being 
of ancestral property under custom can 
sell it but such a sale is subject to attack 
by the reversioners on the grounds already 
stated. Similarly a sale in executicn ofa 
decree of Court might possibly be attacked 
in the same way as all that can be sold by 
the Court is ihe interest cf the judgment- 
debtor. 

There is a decision of their Lordships cf 
the Privy Council under Hindu Law reported 
in Suraj Bunst Kuer v. Sheo Pershad Singh 
(2). It was held in that case that the pro- 
perly having been attachcd for the debt 
of a ec-sharer during his lifetime the sale 
was gcod for his share, but that «s it 
appeared on the evidence in the suit that 
the debt was one for which according to 
Hindu Law the other co-sharers could not 
be made liable the sale was not good for 
their shares. This decision has been fol- 
lowed in Bithal Das v. Nand Kishore (3) 
and Fakir Chand v. Santlal (4). In Karoo 
Sheik v. Rameshwar Sao, 62 Ind. Cas. £05 
(5), a decision of the Patna High Court, it 
was held that a decree against a Hindu 
judgment-debtor can be executed against 
his son tothe extent of the ancestral pro- 
perty which is liable for the debt covered 
by the decree passed against the father 
and the proper procedure was for the 
decree-holder to bring the son on the re- 
cord as a legal representative of the 
deceased father. The son, it was held, 
could raise the plea in execution of the 
decree that the debt of his father was 
tainted with immcralty but, if he failed 


(2)5 O 148;61A 88; 4 Sar.1 (PC) 

(3) £3 A 106; A W N1901, 4. 

(4) 48 A 4; 69 Ind. Cas, 291; A I R 1926 All. 157; 
23A LJ 877. 

(5) 62 Ind. Cas, 905; AIR 1923 Pat. 143,6PLJ 
451;3 P L T 43, 
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tomake this out, he was bound to pay out 
of the joint properly all the debts of his 
ancestor not incurred for immoral or illegal 
purposes including a judgment-debt. 
Similarly in the present case it was no 
dobut open tothe two grandsons to raise 
the plea that the property was not liable 
to be sold as the debt was incurred for im- 
moral purposes or was without necessity 
as already remarked, but these pleas were 
nottaken. The grandsons must be allowed 
to take these pleas in the execution pro- 
ceedings as having been brought on the 
record, a separate suit probably would not 
lie by virtue of s. 47, Civil Procedure Code, 
but there is no question of this in the 
present case. All that the grandsons alleged 
was that the property being ancestral qua 
them could not be sold in execution of a 
decree against their grandfather after his 
death. On behalf of the grandsons certain 
Other decisions have been relied upon. 
The first is Motilal v, Karabuldin (8), where 
it was held that attachment merely pre- 
vented alienation and did not give title. 
This is undoubtedly true and in no way 
affects the decision of their Lordships in 
Suraj Bunst Kuer v. Sheo Pershad Singh 
(2), at p. 174* where their Lordships re- 
marked as follows: 

“They think that, at the time of Adit Sahai’s 
death, the execution proceedings under which the 
mouza had been attached a.d orlered to be sold 
had gone so far as to constitute in favour of the 
judgment-creditor a valid charge upon the land, 
to the extent of Adit Sahai’s undivided share and 


interest therein, which could not ba defeated by his 
death before the actual sale.” 


Another case relied upon was Raghunath 
Das v. Sundar Das Khetri (7), where it was 
said that an attachment in execution ofa 
money decres on a mortgage of land fol- 
lowed by an order for sale of the interest 
of the judgment-debtor does not create 
any charge on the land. The facts of this 
case are of a special nature and must be 
briefly stated: A colliery leased to the 
judgment-debtors was attached under a 
mortgage decree by judgment-creditors and 
an order for sale on September 9, 19804, 
was made, but the sale was postponed 
until the 10th at the request of the judg- 
ment-debtors. On September 8, the judg- 
ment-debtors filed their petition in the 
Insolvency Court at Calcutta and the usual 


(6) 250179; 24I A170; 7 Sar. 222; 1CW N 639 
PO 


(7) 42 0 72; 24 Ind. Cas. 304; AI R1914 PO 129; 
41 I A 251; ia C W N 1038; 1 L W 567; 27 M LJ 150; 
a6 M LT 353; (1914) M W N 747; 16 Bom. L R @14; 
00114 555; 13 A LJ 154 (P 0) 
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vesting order was made the same day. On 
September 12, the execution proceedings 
were stayed. After issue of notice on the 
application of the judgment-creditors to 
the Official Assignee to show cause why he 
should not be substituted in place of the 
` judgment-debtors, the Subordinate Judge 
on January 10, 1905, finding that notice 
had been eduly served, made the order for 
substitution and fixed the sale for March 6, 
1905, and had the property sold on that 
day. It was purchased by the judgment- 
creditors who were put in possession in 
June. Meanwhile, on May 23, 1903, the 
Official Assignee with leave from the In- 
solyency Court in March 1905, scld the 
property to a purchaser who, on June 21, 
1903, sold it to the plaintiffs by whoa, on 
July 16, the suit before their Lordships was 
brought for possession of ths colliery. It 
was held by the Privy Council that the 
notice calling on the Official Assignee to 
show cause why he should not be sub- 
stituted for the judgment-debtors was not 
a proper notice, but it was further held 
that, assuming the notice to have been 
duly served, the sale was altogether ir- 
regular and inoperative. The property 
having vested in the Official Assignee it 
was wrong to allow the sale to proceed at 
all. The judgment-creditors had no charge 
on the land and the Oourt couid not 
properly give them such a charge at the 
expense ofthe other creditors of the insol- 
vents. In the second place it was held 
that the Official Assignee not having been 
properly brought before the Court was nct 
bound by anything which had been done, 
In the third place it was held that the 
judgment-debtors had, atthe time of the 
sale, no right, title or interest which could 
be sold to or vested in the purchaser as 
the judgment-debtors’ rights had then 
vested in the Official Assignee. What, 
therefore, this amounts to is that an at- 
tachment prevents a private alienation but 
does not invalidate an alienation by opera- 
tion of law such as is effected by a vesting 
order under the Indian Jnsolvency Act, 
and that an order for sale, though it binds 
the parties, does not confer title. This 
authority appears to go against the grand- 
sons for, here there has been an alienation 
by operation oflaw by means of the Court 
auction in the life-time of the grandfather. 

Reference was made also to Natha v. 
Ganesh Singh (8), and similar authorities to 
the effect that a mere attachment infringes 


(8)13 Lah 524; 136 Ind. Cas. 265; A I R 1932 Lah, 
179; 33 P LR 46; Ind. Rul. (1932) Lah, 2:7, 
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the rights only of the judgment-debtor 
and has the effect of placing the property 
attached in custodia legis. It does not 
amount to an infringement of the rights of 
his reversioners and cannot furnish the 
latter with a cause of action fora suit for 
n declaration that the attachment shall 
not affect their reversionary rights. These 
decisions do not help towards the decision 
f the present case. 

j ro ace has also been made to s. 69, 
Civil Procedure Code, which enacts that 
where immovable property is sold in exe- 
cution of a decree and such sale has þes 
come absolute, the property shall be deem- 
ed to have vested in the purchaser from 
the time when the property is sold and not 
from the time when the sale becomes ab- 
solute. Under O. XXI, r. 90, an application 
may be made to set aside the sale, but 
if such an application isnot made or 1s 
made and disallowed, then the Court shall 
make an order under O. XXI, r. 92, con- 
firming the sale and thereupon the sale 
shall become absolute with effect, by 
virtue of s. 05, from the date of the sale, 
In the present case the sale took place in 
the lifetime of Mohammad Mah  Objec- 
tions could be taken under O. KAT, r. 90, 
and were taken and disallowed. Further 
the gcandsons could take such objections 
to the sale, which took place in their 
grandfather's lifetime, as they would be 
entitled to do under customary law in the 
case of a private alienation by their grand- 
father, but itseems to us that they could 
not take the objection merely that the land 
was ancestral and that the sale should 
be set aside on that ground; for the sale 
was effected in the lifetime of their grand- 
father and could not be attacked merely 
on the ground that the property was an- 
cestral but only on the grounds already 
stated. It is nob necessary in the present 
case to decide as to whether attachment in 
the grandfather's lifetime was sufficient 
to create such a charge aS was held to 
be created by their Lordships of the Privy 


CGouncii in Surag Bunst Kuer v. Sheu 
Pershad Singh (2), but it is quite clear 
tnat where atlacument and sale have 


taken place the only objections of the 
reversioners are those open to them in an 
ordinary suit against a private alienation 
of the last holder of the property in ad- 
dition, of course, to the objections which 
can be raised under the Civil Procedure 
y 

-o the reasons given we accept these 
appeals, set aside the decisions of the 


490 


single Judge and confirm the sale in toto. 
The decree-holder will have their costs 
throughout agsinst the grandsons. 

D. Appeal allowed. 


w a 


MADRAS HIGH COURT 
Second Civil Appeal No. 680 of 1933 
October 27, 1936 
VARADACHARIAR, d.. 
ELAVARTHI VENKATANARASIMBA 
RAJ U—AppELLANT 
versus 


M. SIDDHA. CHETTY AND OTHERS— 


RESPONDENTS 

Madras Estates Land Act (1 of 1908), ss. 125, 147— 
Decree obtained by landlord against one co-owner, the 
ather standing by—-Ejfect—Vendee having notice of 
liability of property for rent not taking steps under 
3. 147— Decree against vendor, if binds vendee~~Mort- 
gage decree, if encumbrance within s.125—Charge for 
rent in favour of landholder — Suit by mortgagee— 
Landholder, if necessary party. 

Ifthe landlord finding a person in possession bona 
fide believed that person to be legally in possession 
asheir and that person further happens to be en- 
titled to an undivided share in the holding, it will 
be scarcely fair to permit other persons entitled to 
the remaining undivided shares to treat the proceed- 
ing taken against the registered holder as a nullity 
sofaras they are concerned, when with the know- 
ledge of the landlord’s conduct they have chosen to 
stand by. Ramaswami Chettiar v; Oppilamort Chetti 
(l)and Bachu Soorayya v. Toomiloori Chinna 
Anjaneyulu (2), referred to. 

Where a vendee of ryoti lands has notice of liabili- 
ty of the property purchased by him for payment of 
past and future rents, but does not for several years 
after purchase, take steps under s. 147, Madras Estates 
Land Act, to get himself registered, a decree obtained 
SE inst his vendor is binding on the vendee 
also, 

A decree on the mortgage will be as much an en- 
cumbrance within the meaning of s. 125 as the original 
mortgage itself. Batchu China Venkatarayadu v. 
Maharaja of Pithapuram (5), relied on. 

The charge created in favour of the landholder by 
the Madras Estates Land Act in respect of rent is not 
inthe nature of a mortgage and there is no justifica- 
tion for insisting that in a suit by a mortgagee whose 
mortgage would be saved by s. 125 of the Estates 
Land Act the landholder should be impleaded as a 
party. Sreekanta Sundararamiah v. Tadi Kamalla 
Venkatasubbiah (4), relied on. | 

S. C. A. against the decree of the District 
Court of Chittoor in A. S. No. 217 of 1931 
preferred against the decree of the Court 
of the District Munsif of Sholingpur in 
O. 8. No, 220 of 1930. 

Messrs. V. Ramadoss and T. Kumara- 
swamiah, for the Appellant. 

Mr. V. Ramaswamy Ayyar, for the Res- 
pondenis. 


Judgment.—A number of questions, 
some of them by no means free from doubt 
or difficulty, have been raised in the course 
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of the arguments in this second appeal 
I propose to refer to most of them, but 
it seems to me sufficient for the purpose 
of the decision of this second appeal to 
express a final opinion upon only some of 
them. The other question I prefer to 
leave open, because the scheme of the Es- 
tates Land Actin relation to claim prefer- . 
red on the analogy of O. XXI, y. 38, Civil 
Procedure Oode, is very obscure. 

The properties in suit are ryott lands 
situate in a pYroprielary village, and in 
1904, the tenancy right in them belonged 
to one Ragavaiah and his son Muthusawmy 
Iyyah. These two persons had executed a 
mortgage Ex. Ain favour of the lst plaint- 
iff's father on the security of these lands. 
Muthusamy Iyyah died in 1911 leaving a 
widow Guruvamma. Raghavaiah died in 1914 
and this case has proceeded on the footing 
that allthe lands passed by survivorship 
to Raghavaiah on Muthusamy Ayyah's death, 
It is stated that Raghavaiah left a will 
whereby he bequesthed the suit properties 
to his daughter Subbamma but that will 
has not been produced. We, however, 
find thatin about a month after Ragha- 
vaiah's death, there was an arrangement 
between Guruvamma and Subbamma (by 
Exs. D and E) whereby Guruvamma was 
given 104 guntas of land and the rest was 
taken by Subbamma. It is not clear whe- 
ther this was cnly a national division or 
whether there wasa physical separation of 
the properties taken by them respectively. 
The evidence, however, shows that in the 
village accounts the whole land had been 
recorded as in the possession of Guru- 
vamma and the lower Appellate Court has 
accepted the suggestion made on behalf 
of the defendants that the patta for the 
whole land stood in Guruvamma’'s name. 

It is clear from Ex. H thatthe proprie- 
tor knew that Subbamma was the legal 
representative of Raghavaiah. Whether he 
knew his alleged will or not, itis not clear. 
I, therefore, see no reason to think that in 
the matter of the registry of the Jands in 
Guruvamma’s name the landlord must have 
acted in ignorance of Subbamma’s right; 
nor doIsee any reason to suspect any 
fraudulent intention on this part. For all 
that appears in the evidence, Subbamma 
and Guruvamma and one Nageswara 
Aiyah, a brother of Guruvamma, seems to 
have lived together and lived so amicably 
down to the end that at her death Sub- 
bamma bequeathed all her properties to 
this Nageswara Aiyah. The probabilities, 
therefore, are that Nageswara Aiyah was 
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looking after the properties on behalf of 
both Guruvamma and Subbamma and that 
as for some reason the properties had been 
entered in Guruvamma’s namein the vil- 
lage registers, nobody had any objection 
to its so continuing. It is significant that 
even after Nageswara Alyah got the pro- 
perties under Subbamma's will he took no 
steps to obtain the registry of that por- 
tion of the propertyin his name. On the 
other hand, when about a yearafter Sub- 
bamma’s death, both Guruvamma and 
Nageswara Aiyah joined in selling all the 
properties under Ex. K, they accepted their 
liability for the decree passed under Ex. IT 
and also for the arrears of rent which after- 
wards came to be covered by the decree 
Ex. ILA. I have, therefore, come to the 
conclusion that the lands must have been 
entered in Guruvamma’s name and patta 
issued in her namein respect of the whole 
extent that belonged to Ragahavaiah with 
the knowledge and in all probability with 
the consent of Subbamma and Nageswara 
Aiyah. 

Between 1915 ond 1928, the proprietor 
obtained six decrees for rent (lik. II series). 
Toonly one of those suits did he make 
Subbamma also a party (Ex. II). Even in 
that suit, she died turning the pendency 
of the suit and it does not appear that any 
legal representative was brought on record. 
The amendment of the rule which enables 
a Court to dispense with the legal repre- 
sentative of an ex parte defendant had not 
then been introduced and itis, therefore, 
dificult to accept the suggestion of the 
learned District Judge thatthe mere fact 
of Subbamma having been impleaded in 
that litigation will give to that decree a 
validity which it otherwise will not have, 
when admittedly she died during the pen- 
dency of the litigation and no legal rep- 
resentative of hers was brought on the re: 
cord. Buti do not thiuk it necessary to 
canvass this position at greater length, 
because for reasons already given I am of 
the opinion, that in all the above vircums- 
tances the landholder was justified in 
treating Guruvamma as sufficiently repre- 
senting the estate for the purpose of the 
sults. 

It is true that prior to the Estates Land 
Act it was the duty of the Jlandholder to 
find out the person really entitled to the 
ryott interest and that under s. 147 of the 
Estates Land Act of 1908 the land-holder 
was relieved in respect of this duty only in 
eases of transfers but not in respect of 
succession. The amendmentrecently intro- 
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duced so as to cover cases of succession 
also has no application to the circums- 
tances of this case. But in determining 
whether the landlord has properly dis- 
charged his duty in finding out the person 
whom he must treat as a tenant for the 
purpose of issuing pattas and instituting 
suits for rent, the principle recognised in 
Ramasawmi Chettiar v. Oppilamori Chetti (1) 
and Bachu Soorayya v. Toomuloon Chinna, 
Anjaneyulu (2) may well be taken into 
account. The result is that if the land- 
lord finding a person in possession bona fide 
believed that person to be legal- 
ly in possession as heir and that person 
further happens to be entitled to 
an undivided share in the holding it will 
be searcely fair to permit other persons 
entitled to the remaining undivided shares 
to treat the proceedings taken against the 
registered holder as a nullity so far as 
they are concerned, when with the know- 
ledge of the landlord's conduct they have 
chosen to stand by. I would uphold the 
learned Judge's view in respect of Exs. IT 
and II-A on the ground above stated and 
oa on the ground adopted by the learned 
udge. 

The above point of view will make a 
material difference in the test to be ap- 
plied in respect of the decrees Exs. II-B, 
ILC, and I-D. The learned Judge has 
held that these decrees are nullities be- 
cause they were obtained only against 
Guruvamma after the properties had been 
sold away under Ex. K and Guruvamma 
had presumably ceased to be in posses- 
sion. I have grave doubts as to whether 
the question of the validity of the decrees 
sought to be executed can at all be raised 
in these proceedings if they are to be re- 
garded as analogous to claim proceedings. 
But as it is possible to regard the present 
suit as a mere declaratory suit independent 
of the provisions of O. XXI, r. 63, Civil 
Procedure Code, I do not wish to base my 
decision on this narrow ground. lil am 
right in the opinion that prior to the date 
of Ex. K. Guruvamma must be treated as 
a registered patiadar in respect of the whole 
extent of the holding and not merely of 
her 104 guntas, it will follow that the trans- 
ferees who took the property under Ex. K 
will be governed by the provisions of 
s. 147 of the Estates Land Act. Mr. Rama- 
sawmy Iyer who appeared for the respond- 
ent argued that if proceedings had been 


(1) 33 M 6; 4 Ind. Oas. 1059; 6M LT 269; 19MLJ 
671. 
(2) 36 M LJ 108; 52 Ind. Gas. 509. 
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taken against Nageswara Aiyah in respect 
of his share of the holding the principle of 
s. 147, would be applicable but it will not 
avail in respect of proceedings taken 
against Guruvamma. This argument ignores 
the fact that for at least a year after Sub- 
bamma's death Nageshwara Aiyah who had 
become entitled to Subbamma’s share as 
legatee had not taken any steps to bring his 
rights to the notice of the landlord though as 
Guruvamma’s brother living with her and 
looking after her affairs he must undoubted- 
ly have been made aware that the landlord 
was treating Guruvamma as the register- 
ed pattadar in respect of the whole extent 
of the holding. I am, therefore, not pre- 
pared to draw a distinction between so much 
of the holding as belonged to Quru- 
yamma which formed the subject-matter 
of the conveyance under Ex. K and the rest 
of the holding which belonged to Nageswara 
Aiyah which also formed the subject- 
matter of the conveyance under Ex. K. 
The reference in Ex. K to the decree in 
S. No. 1163 of 1915 and tothe arrears due 
for three Faslis which presumably formed 
the subject-matter of the decree in 
S.No. 1470 of 1917 undoubtedly put the 
vendees on notice cf the liability of the 
properly purchased by them for payment 
of rent both past and future. If for several 
years aiter this purchase these vendees did 
not take steps under s» 147 to get themselves 
registered as pattadars, I do not see any 
justification for punishing the landlord for 
his ignorance of the transfer. Itis obvious 
that when it came to his knowledge he had 
no objection to implead these transferees 
as wellin his suit as he did in Ex. II-E. 
I am accordingly of opinion that the second 
appeal must be allowed to the extent of 
declaring that the appellant is entitled to 
execute not only the decrees, Exs. H, ILA 
and II-E, but also the decrees, Exs. II-B, Il- 
C and ILD. 

As the memorandum of objections has not 
been pressed, I need not say more than to 
point out that the above reasoning will 
itself suffice to justify the dismissal of the 
memorandum of objeclions even if it had 
been pressed. 

The other point raised in the second 
appeal is whether the learned Judge was 
right in holding that the appellant can 
bring the properties to sale only subject to 
the charge in plaintiff's favour to the extent 
of the amount due under Ex. A. On this 
point, I am of ihe opinion that the learned 
Judge's conclusion is justified by s. 195 of 
the Estates Land Act. Itis true that the 
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mortgage Ex. A. has been taken into 
account in Ex. O, a later mortgage executed 
by Subbamma in1914 and Ex. Cis more 
than a mere renewal of Ex. A. Buton the 
principle recognised in Velayudha Reddiv. 
Narasimha Reddi (3) and Sreekania 
Sundararamiah v. Tadikamalla Venkata- 
subbiah (4) it seems to me proper to recognise 
in favour of the plaintiffs the benefit intend- 
ed to be conferred by s.125 tothe extent 
of Ex. A. Ido not feel compelled to treat 
Ex. O as extinguishing Ex. A to the 
detriment of the mortgagee: nor does it 
seem tome tomake any difference that a 
decree had been passed on foot of Bx. C. 
It was recognised in Batchu China 
Venkatarayadu v. Maharaja of Pithapuram 
(5) that a decree on'the mortgage will be 
as much an encumbrance within the mean- 
ing of s. 125 of the original mortgage itself. 

Mr. Ramadoss pointed out that at the 
present date no suit can be maintained on 
Ex. A and he contended that on the princi- 
ple of the decision in Mahomed Ibrahim 
Hussain Khan v. Ambika Prasad Singh 
(6) allrights under Ex. A must be deemed 
to have come toan end. This position does 
not appear to me to be tenable. Exhibit A 
had undoubtedly been acknowledged in 
Ex. C andthe suit brought by the plaintiffs 
on Iix.C had ripened into a decree. No 
question, therefore, arises cf the plaintiffs 
being obliged to bring a suit on Ex. A 
again. The case is not analogous to that 
of a puisne mortgagee having been left out 
from a suit instituted by the prior mort- 
gagee against his mortgagor. It has often 
been pointed out that the charge created 
in favour of the land-holder by the Estates 
Land Act in respect of rentis not in the 
nature of a mortgage and there is no 
justification for insisting thatin a suit by a 
mortgagee whose mortgage would be saved 
by s. 125 of the Estates Land Act the 
landholder should be impleaded as a 
party. lam of opinion that the decision 
of Krishnan, J. in Sreekanta Sundara- 
ramiah v. Tadikamalla Venkatasubbiah . 
(4) lays down the correct principle, if I may 
Say so. 

I understand that during the pendency 

igs M LJ 263; 33 Ind. Cas. 240; 5 L W111; 21M 


3. 
(4) 46 M L J 380; 84 Ind. Oas, 788; 19 L W 537; 
Se 4)M WN 220;3: M L T107; A IR 1924 Mad, 
(5) 51 M 774; 103 Ind. Cas, 663; 27 L W 139; 54 ML 
J 133; (1923) M W N 52; AI R 1928 Mad. 360. 
(6) 39 O 527; 14 Ind. Oas. 496; 11M LT 265; (1912) 
M WN 387; 9A L J 332;14 Bom. L R 280; 160 
(PO) 505; 15 OL J 411; 22 ML J 468; 39 I A 68 
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of this litigation, the mortgagee had 
brought the properties to sale in execution 
of his mortgage-decres and the land-holder 
has brought the properties to sale in execu- 
tion of his rent decrees, Ib does not seem 
to me desirable to leave this litigation 
merely with a declaration of the rights of the 
parties ase they stoodat the date of the 
institution of the suit, because it is bound 
to lead to further litigation. This is just 
one of the class of cases where the Court 
will be justified in taking notice of the 
events that have happened during tke 
pendency of the suit. It, therefore, seems 
tome best in the circumstances to modify 
the lower Appellate Court's decree to the 
extent above indicated but at the same time 
send the case back tothe Court of first 
instance for the rights of parties to he 
worked out in accordance with the principle 
laid down in Sreekanta Sundararamiah v. 
Tadikamalla* Venkatasubbiah (4). In the 
circumstances lam not disposed to make 
any order as to costs either in the appeal or 
in the memorandum of objections. 

Į only wish to makes a passing reference to 
some of the other questions raised by Mr. 
Ramadoss though as I have already indicated 
I donot propose to express any final opinitn 
upon them. It has no doubt been held in 
Baichu China Venkatarayadu v. Maharaja 
of Pithapuram (5) and Balijepallt Ramakoti 
Suryanarayana Y. Ramachendrudu (7) that 
there is nothing in the Estates Land Act to 
exclude the applicability of the claim 
procedure contained in rr. 58 to 63 of 
O. XXI, Civil Procedure Code. It is, 
however, noticeable that while s. 89 of the 
Estates Land Act specifically provides for 
claims by third parties in cases of distraint 
of movable property, there is no provision 
in the body of the Act or in the schedule to 
applications corresponding to those under 
O. XXI, r. 58, Civil Procedure Codes. Mr. 
Ramadoss raised the question whether 
assuming the procedure by way of claim 
petition is to be recognised in connection 
with the execution of rent decrees it could 
have been the intention of the legislature 
that the Civil Court should ina suit under 
O. XXI, r. 63, have power to set aside tho 
order passed by a Revenue Court on a 
claim petition. It is, however, clear that a suit 
of the kind contemplated by O. XXI,r. 63, 
Civil Procedure Code, cannot be instituted in 
a Revenue Court because no such suit is 
referred to in schedule B of the Estates 
Land Act. Mr. Ramadoss conceded that, 


(7) ATR 1932 Mad. 716; 139 Ind, Oas. 452; Ind. Rul. 
(1932) Mad, 709: (1932) M W N 1287. 
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though not exactly as a suit under 0. XXI, 
r. 63, a suit for similar relief may lie in a 
Givil Coart as one for declaratory relief; bat 
the particular basis on which the sult 13 to 
be ma‘ntained will have a material bearing 
upon the question of period of limitation 
applicable thereto, namely whether the one 
year's rule of limitation 1s applicable to 
such suils or not. It will perhaps be more 
satisfactory if some of these questions are 
specifically dealt with by the legislature, but 
as I have already said, it is not necessary for 
the purpose of the disposal of the appeal to 
express any final opinion upon them. Leave 
refused. 


A ~N. Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Application No. 100 
of 1932 
December 3, 1936 
Davis, J.C. AND Murra, A. J.C. 
Fries GOBINDRAM.GOPICHAND 
~~APPLICANTS 
versus 
Frau PARTABSING DHARSANSING 
— Opp.siTs Party 

Principal and agent—Authority to execute orders 
—Order received from person in name of a firm— 
Firm exesuting the order, tf can hold former firm 
liable in the absence of holding out or authority. 

It cannot be said that if a firm receives an order 
in the name ofa firm from any person who chooses 
to write tothem, they are entitled to carry out that 
order without any inquiry and thereafter they can 
hold the firm, in whose name they execute the order, 
even if the writer had no actual authority to give 
the order, liable. When there is no holding out or 
authority proved, there ean be no liability. 
Edmunds P. O. v. Bushell and Jones (1), distinguish- 


ed. 

Mr. Srikrishindas H. Lulla, for the Ap- 
plicants. 

Mr. Trakursing Lalsing, for the Opposite 
Party. 


Davis, J.C.—This is an application in 
revision against the order of the learned 
Small Cause Court Judge, Karachi, who dis- 
missed the suit against defendants Nos. 1 
and 2 being pariners of a firm of Partabsing 
Dharsansing on the ground that goods 
ordered by defendant No. 3 were not 
ordered by them under the authority of the 
defendant firm nor did they hold him out 
as their agent. to act as he had done. It 
was arguedin revision before us that if a 
firm in Karachi receives an order in the 
name of a firm from any person who 
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chooses to write tothem, they are entitled 
to carry out that order without any inquiry 
and, thereafter they can hold the firm, in 
whose name they execute the order, even if 
the writer had no actual authority to give 
the order, liable. This is not a proposi- 
tion wbich we can accept, nor is it a proposi- 
tion that was accepted by the learned 
Judge. It appears to us that in this case 
either defendant No.3 bad authority by an 
agreement between him and defendants 
Nos. 1 and 2 to bind them, as for instance, 
in the case of an agent entitled to bind his 
principal, or he had no such authority, when 
the defendant firm could only be bound if 
they held out defendant No.3 as entitled 
to do that which he had done. It is clear 
that upon the facts of this case, regarded 
from both these points of view, the plaintiffs 
must fail. 

So faras their case is based upon the 
apparent authority of defendant No. 3 and 
his being held out by defendants Nos. ] and 
2 as their agent or manager of their business 
entitled to orderthe goods ordered, it is 
perfectly clear that the plaintiffs can adduce 
no evidence worth thename. They had no 
dealings whatever with the defendant firm 
before these particular dealings. They 
knew nothing whatever about the defend- 
ant firm; they made no inquiry. Therefore, 
it cannot possibly be said that they were 
influenced by the fact that the defendant 
firm held out defendant No. 3 as their agent 
authorized, whether as manager or other- 
wise, to order these goods on their behalf. 
Secondly, from the point of view that 
defendant No. 3 was in fact and in law the 
agent of defendants Nos. 1 and 2 authorized 
to bind them by reason of the agreement 
that existed between them, it is clear from 
the agreement between defendant No. 3 and 
defendants Nos. 1 and 2, preduced after the 
-suit began and upon which the plaintiff then 
relied, that he was not their manager; he 
was a servant with very limited powers 
indeed, and he was not entitled to bind 
them so as to make them liable for these 
gocds ordered trom the plaintiff firm. The 
plaintiff firm in this case has got a decree 
against defendant No. 3. This of course is 
of no use tothem; therefore, they have 
sought a decree against defendants Nos. 1 
and 2. The learned Advocate for the appli- 
cants relied upon the case in Edmunds P.Q. 
v, Bushell andJones(1). But this particular 
case was Clearly a case of holding out. 
One Jones held out Bushell as his manager. 


ae (1665)1QB 97; 35 L 3 QB 20; 12 Jur. (ng) 
9, 
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Holding him out as a manager, Bushell 
then must be taken to have had authority 
to do whatever was necessary and incidental 
to carrying on the businessin the capacity 
in which Jones held him out. In this 
particular case, the facts are entirely 
different. There was no holding out, nor 
was any authority proved by the plaintiffs 
which would enable them to hold defendants 
Nos. Land 2 bound. We think the judg- 
ment of the learned Judge was correct 
and the application must be dismissed with 
costs. 
N. Application dismissed. 


é 





BOMBAY HIGH COURT 
Oivil Revision Application No. 500 of 1935 
November 11, 1936 
BEAUMONT, C. J. 
3. H. PATEL—APPLIOANT 
VETSUS 

HUSSEBEINBHAI MAHOMED— OPPONENT 

Partnership Act (IX of 1982), s. 69 (1) (@)— 
Scope of—Suit in respect of right acquired by 
pariner—Firm, if should be in existence at date of 
suit. 

The language of sub-ss. (1) and (2) of s. 69, Partner- 
ship Act, is wide enough to cover suits relating to 
a dissolved firm and sub-s, (1) covers a suit by a 
plaintiff suing in respect of a right vested in him 
or acquired by him as a partner in afirm, and it 
is not essential that the firm should be actually in 
existence at the date when the suit was instituted, 


O. R. Ap. against the decision of the Small 
Oause Court, Bombay. 

Mr. V. R. Laud, for the Applicant. 

Mr. V. B. Karnik, for the Opponent. 

Order.—This is an application in revi- 
sion against an order dismissing the plain- 
tiffs suit made by a Judge of the Small 
Cause Court, Bombay, and the basis of the 
application is that the learned Judge 
refused to exercise a jurisdiction which was 
vested in him. The facts are that the 
plaintiff and the defendant were partners 
ina business carried on in the name of 
the Union Trading Agency, and that the 
partnership was dissolved in August 1934, 
The accounts were then made up, and the 
defendant paid to the plaintiff a sum of 
Rs. 600 odd on account of the income-tax 
which it was estimated the firm would be 
liable for. Subsequently an assessment 
was made against the plaintiff on account 
of the Union Trading Agency for income- 
tax for the year ending March 31, 1934. 
The assessment was for Rs. 3,400 odd. 
The plaintiff paid the whole amount, and 
he now sues the defendant for half the 
amount, giving credit for the sum of 
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Ra. 600 odd already paid by the defendant. 
The learned Judge held thatthe suit did 
a lie, having regard tos. 69, Partnership 

Gt. ` 

The plaintiff's first contention is that 
he is entitled to recover this sum against 
the defendant not in respect of a partner- 
ship, but as being moneys paid to the use 
of the defendant, and recoverable under 
s. 70, Contract Act, and that s. 69, Part- 
nership Act, has no application. That 
argument might perhaps have prevailed, 
had the assessment been made on the 
plaintiff and defendant by name, so that 
ihe assessment showed on the face of it 
that the defendant was liable for a part 
of the amount of tax charged. But the 
assessment is not made against the defen- 
dant by name, and in order to establish 
any right of action against the defendant 
it seems to me that the plaintiff must 
rely on the partnership. He must show 
that the defendant was a partner in the 
firm referred to in the assessment, and 
was liable in that capacity for a half 
share of the tax. Therefore, so far as 
that point is concerned, I think the learned 
-Judge was right in holding that the case 
fell under s. 69, Partnership Act. The 
next point taken by the applicant—and 
in view of the absence of any authority on 
the construction of s. 69, it is a point of 
some general Importance,—is that the 
provisions of s. 69 only apply where the 
suit is brought by or on behalf of a person 
suing aS a partner in an existing firm 
and does not cover the case of a dissolved 
firm. It is pointed out that so long as a 
firm is existing. it can be registered under 
s. 58 of the Act, and any difficulty arising 
under c. 69 can thus be overcome, but 
that if the latter section applies to a dis- 
solved firm, the bar imposed by s. 69 
becomes absolute at the date of dissolu- 
tion. It is suggested, therefore, that the 
Legislature may well have intended that 
the bar should only apply to suits in rela- 
tion to an existing firm. Sub-s. (1) of 
s. 69 is in the following terms: 

“No suit to enforce a right arising from a con- 
tract or conferred by this Act shall be instituted 
in any Court by or on behalf of any person suing 
as a partner in a firm against the fiim or any 
person alleged to be cr to have been a partner 
in the fiim unless the firm is registered and the 
person suing is or has been shown in the Register 
of Firms asa partner in the firm.” 

Sub-s. (2) provides as follows: 

“No suit to enforce a right arising from a con- 
tract shall be instituted in any Court by or on 
behalf of a firm against any third party unless 
the firm is registered and the persons suing are or 
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have been shown in the Register of Firms ag part- 
ners in the firm.” 


On the construction of those two sub- 
sections, if they stood alone, it might, 
I tbink, be held that they cover only suits 
relating to firms. But then one has to 
notice the language of sub-s. (3) which 
provides, so far as material that the provi- 
sions of sub-ss. (1) and (2) shall not affect 
(a) the enforcement cf any right to sue 
for the dissolution of a frm or for ac- 
counts of a dissolved firm, or any right 
or power to realize the property of a dis- 
solved firm. It seems to me clear, there- 
fore, that the Legislature contemplated 
that the language of sub-ss. (1) and (2) is 
wide enough to cover suits relating to a 
dissolved firm. Reading the section as a 


_whole, in my opinion, sub-s. (|) covers a 


suit by a plaintiff suing in respect of a 
right vested in him or acquired by him as 
a partner in a firm, and that it is not 
essential that the firm should be actually 
in existence at the date when the suit 
was instituted. In my judgment, there- 
fore, the decision of the learned Judge 
was right, and the application must be 
dismissed with costs. 
N. Application dismissed. 





RANGOON HIGH COURT. 
Criminal Appeal No. 59 of 1937 
January 16, 1937 ’ 
Sparco, J. 
NGA HLA MAUNG— APPELLANT 
VETSUS p 
EMPEROR-—-RESPONDENT 

Approver—Corroboration—Confession of co-accused 
subsequently retracted—Whether can be used to cop- 
yoborate approver. 

An approver can be corroborated by the confession 
of a person who is being tried jointly with the ac- 
cused forthe same offence implicating both himself 
and the accused and a confession which is sub- 
sequently retracted may equally well be used to cor- 
roborate an approver, though it is the duty of the 
Court to scrutinize such corroboration with very 
great care. Aung Hla v. Emperor (1) and Nga 
Nyein v. Emperor (2), relied on. 

Cr. A. frem an order of the Additional 
Sessions Judge, Maubin, dated December 
11,1936. 

Judgment.—The evidence against the 
appellant, Hla Maung, consisted of the 
evidence of the approver, Po Ywe, sup- 
ported, by confession by co-accused, Tha 
Sin and Kyaw Sein, both of whom im- 
plicated not. only each other but them- 
selves and Hla Maung also. In addition 
to this, when the dacoity had taken place 
Hla Maung disappeared and could not be 
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traced from May 16, 1936, when it hap- 
pened, until June 23, 1936, when he 
was arrested in Rangoon. When he saw 
the search party approaching, Hla Maung 
ran away, and when he was ultimately 
caught, he tuld the headman, U Po Kha 
(P. W. No. 13), that he had been absconding, 
because he was wanted in the Zalokkyi 
dacoity. An approver can be corroborated 
by the confession of a person who is being 
tried jointly withthe accused for the same 
offence implicating both himself and the 
accused : see Aung Hla v. Ismpzror (1), 
and a confession which is subsequently 
retracted may equally well be used to 
corroborate an approver though it is the 
duty ofthe Court to scrutinize such cor- 
roboration with very great care: see 
Nga Nyein v. Emperor (2). In this case 
the dacoity took place on May 16, and 
Tha Sin was arrested on May 17, and 
made a confession on May 19. Kyaw Sein 
was arrested on May 18, and made his 
confession on May 19. Taere is rea- 
gon to believe that these persons were 
arrested in consequence ofa statement made 
by another man, wao took part in the da- 
coity, named Ah Kyi Le. 

[ can see no reason to suppose 
that these two statements made by Tha Sin 
and Kyaw Sein should not be taken as 
corroborating the approver, Po Ywe. Wnea 
Hla Maung’s conduct, when he was ulti- 
mately found in Rangoon, is taken into 
consideration also, it becomes perfectly 
clear that the conviction of Hla Maung 
was justitied. I believe that he used a 
single barrelled gun, and his sentence, in 
view of his previous convictions, is appro- 


priate, and his appeal is summarily 
dismissed. 
N. Appeal dismissed. 


(1) 9 R404; 135 Ind. Cas, 849; AI R 1931 Rang. 
935; (1931) Cr. Cas. 875; 33 Or. L J 205; Ind. Rul. 


1932) Rang. 6519 B). 
| (2) i Rid: 142 Ind. Cas. &7; A IR 1933 Rang. 57; 


(1933) Cr. Cas, 452; 34 Cr. LJ 286. 





LAHORE HIGH COURT 
Criminal Revision No. 234 of 1936 
July 23, 1936 
COoLDSTREAM, J. 

BRAHM NATH—Acoussp—PETITIONER 
VETSUS 
EMPEROR—Opposite Party 
Motor Vehicles Act (VIII of 1914), s. 16—Punjab 
Motor Vehicles Rules, r.49—Only Superintendent 
of Police can fix date for inspection of lorries~—-He 
fixing a particular week for the purpose—Inspector 
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fixing a date within that week—Driver producin9 
lorry during that week, but not on that date— 
Offence, af committed~ Rule 49, if places duty on 
lorry owner of producing lorry for inspection. 

Under r. 49 of Punjab Motor Vehicles Rules, 
only the Superintendent of Police is authorised to fix 
dates for inspection of lorries. Where he fixes a 
cartain week for the purposs and the Inspector 
subsequently fixes a particular date in that week, 
and there is no proof of delegation ofepowers to 
him, the driver cannot be convicted on the ground 
that he failed to produce his lorry on that particu- 
lar date, though he produced it during that week. 

In cases where peculiar powers are exarcised by 

officials against private persons, technicalities 818 
of importance and their observance is to be insisted 
upon. 
It is desirable that when a person is to be punish- 
ed for abreach of duty that duty must be directly 
stated inthe rule. Rule 49 does not directly place 
on the lorry owner the duty of producing the lorry 
for inspection and so no offence can be charged 
against him fornot producing the lorry. 

Or. R. from an order of the Sessions 


Judge, Lyallpur. 


Report.—The facts of this case are as 
follows: Brahm Das was convicted under 
s. 16, Motor Vehicles Act, forviolaticn of 
r. 49 of the Motor Vehicle kules, 
namely, for his violation to produce his 
lorry No. P. 6617-B for mechanical inspec- 
tion before Mr. Ryan, Inspector, Motor 
Vehbiclks, at Lyallpur, on September 2}, 
1935. The prosecution story is that Mr. 
Ryan, P. W. No. 1, noted down in the 
permit the date September 24, 1935, as 
the date of the next inspectior. He made a 
similar note on the history sheet which he 
kept with himself, The accused admitted 
his knowledge of the said date but took 
the plea that his Jorry was under repairs 
on the said date and that that date was 
not fixed by the Superintendent of Police, 
as required by the rules and that his failure 
to produce his lorry was not an offence 
under the law. The accused, on conviction 
by Rai Sahib Lala Nathu Ram, M. B. EB., 
exercising the powers of a Magistrate of 
ist Class in the LyalJpur District was 
sentenced by order dated September 30, 
1935, under s. 16, Motor Vehicles Act, to 
Rs. 50 fine or in default, one month's simple 
imprisonment. 

Grounds.—The learned Magistrate found 
that the accused carried goodsin the lorry 
on September 21, from Lyallpur to 
Ludhiana and that he could not have 
expected the lorry back beforethe 237d 
thatif he had any sense of duty, he 
should have got the repairs made earlier. 
Of the second plea there is no indication 
on the file andI can assume that it was 
not taken there. It can, however, be taken 
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in appeal or revision because it raises 
merely a point of law. The learned Counsel 
for the petitionerhas urged that Mr. Ryan 
was not competent to fix the date and that 
the date should have been fixed by the 
Superintendent of Police. This is true, for 
r. 49 runs as follows: 

“Every light motor bus shall be inspected before 
registration and subsequently once every quarter 
at such time and at such place as the Superin- 
tendent of Police may direet, and the result of 
such inspection shall be recorded on the permit: 
provided that, in the case of vehicles now at the 
time of original registration, no further inspcetion 
shall be necessary unless the Superintendent of 
Police, for reasons to be recorded, otherwise 
directs, until the end of ‘the second quarter after 
the date of such registration.” 

The Superintendent of Police fixed the 
dates extending overa week, and in terms 
of r. 49 it was open to the petitioner to 
produce his lorry for inspection on any of 
those dates. Ib isadmitted before me by 
Mr. Ryan thatthe lorry was produced on 
the 20th and the permit shows that ulti- 
mately it was passed on October & 1935, 
at Lahore by Mr. Ryan himself. Thus 
the case for the prosecution would in strict 
law fail onthe ground that the date Sep- 
tember 24, 1935, was not fixed by the 
Superinfendent of Police. The learned 
Publie Prosecutor has, however, urged that 
the date September Y4 fell within tne week 
fixed by the Superintendent of Police and 
that Mr. Ryan should be taken to have 
the delegated authority for choosing a 
particular date out of the week fixed. For 
this delegation there is no warrant in law. 
Under these circumstances the conviction 
would be þad in law. It is then urged that 
no place was fixed by tke Superintendent 
of Police except Lyallpur and that the word 
‘Lyalipur’ would not give the lorry drivers 
notices of the particular place where the 
Inspector or the Superintendent of Police 
wanted the lorries to be exhibited. This 
objection can be overruled with the 
simple remark that the accused the very 
next day presented his lorry at Lyallpur 
on the 25th and that rhe knewthat place 
in Lyalipur was meant for the inspection. 
It is not necessary to be too technical in 
the matter. I am told that the inspection 
is always held in the iPolice Lines and that 
this lorry driver had been presenting his 
lorry there on previous occasions. ‘The 
present objecticn is, therefore, simply a 
piece of ,hair-splitting. A very difficult 
question of law is then raised thateven if 
the date or place were to be assumed as 
properly fixed, r. 49 does not cast upon 
the lorry driver the duty of presenting his 
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lorry for inspection, that all that is re- 
quired byr. 49 is that the lorry shall be 
inspected every ‘quatter. This is no doubt 
true. In this connection it will be interest- 
ing to mention that in Bombay, Rules 


Nos. 5 and 9 run as follows: 

“3, A motor vehicle shall be liable to examina- 
tion by the District Superintendent of Police or by 
a Sub-Divisional Gazetted Police Officer specially 
authorized inthat behalf by him at such timesas 
the District Superintendent of Police or the Sub- 
Divisional Gazetted Police Officer, where such 
officer is authorized as aforesaid, may prescribe 
and the owner’s permit may be suspended or 
cancelled by him if the vehicle does not comply 
with the requirements of these rules or with those 
ofthe Bombay Vehicle Rules of 1915, as amended 
up to April 1, 1925, and subsequently thereto, ot 
is not passed by the District Superintendent of 
Police or the Sub-Divisional Gazetted Police Officer 
as fit to ply for hire, or is not produced for exami- 
nation at the time and place prescribed as afore- 
said.” 

9, Every motor vehicle intended to be let or 
plied for hire must be taken to the place appointed 
by the District Superintendent of Poli&a ot the 
Sub-Divisional Gazetted Police Officer authorized 
in that behalf by the District Superintendent of 
Polico for inspection. The owner or person in 
charge of such motor vehicle, shall at the same 
time produce a certificate of registration of the 
motor vehicle under the Bombay Motor Vehicle 
Rules, 1915, as amended up to April 1, 1925, and 
subsequently thereto.” 

Similarly the Madras rules also take 
the precaution of directing that the owner 
of vehicles shall arrange for the examina- 


tion of the vehicle every six menths: 

‘4, The owner of the vehicle, if it be a motor 
bts, shall arrange or jis examination once in every 
six months by a person approved by the District 
Magistrate or the Commissioner of Police as to its 
structural strength, conditions and running order 
generally , and his certificates as to its fitness for 
use on the road should be submitted by the owner 
to the District Magistrate or the Commissioner of 
Police as the case may be. The vehicle shall not 
be let or plied for hire for a period exceeding six 
months without its being examined and certified 
in the manner specifiel above. 

5. The vehicles shall at all times be open to 
inspection by (1) any Magistrate or of above the 
second class or (2) any Police Officer not below 
the rank of Inspector of Police. If any such 
officer considers the vehicle to be unfit for use on 
the road, he shall record the reasons in writing 
and shall communicate them to the owner as well 
as the District Magistrate or the Commissioner 
of Police as the case may be. The vebicle shall 
not then be let or ply for hire without the special 
permission of the District Magistrate or the Com- 
missioner of Police as the case may be, until a 
certificate as to its fitness has been produced from 
a person approved by the authority.” 


The learned Public Prosecutor, however, 
urges that although the rule does not 
directly state thet the lorry driver shall 
produce the lorry for inspection, but it 
indirectly fastens lon him the duty of 
producing it for inspection at the time 
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and place directed by the Superintendent 
of Police. It is certainly a difficult point 
of law and I have mentioned if with the 
object of drawing the attention of the 
authorities to the desirability of laying 
down the duty of ‘producing the lorry on 
the lorry driver in unequivocal terms. It 
is desirable that when & person isto be 
punished for a breach of duty that duty 
must be directly stated in the rule as has 
been done in Bombay and Madras. Rule 49 
does not directly place on the lorry owner 
the duty of producing the lorry fur inspec- 
tion and so no offence can be charged 
against him for not producing the lorry. 
For reasons given above, I forward the 
case to the High Court of Judicature at 
Lahore with the recommendation that the 
conviction and the sentence may be set 
aside. The finehas not been yet paid. 

Mr. Asa Ram, for the Petitioner. 

Mr. Ram Lal, for the Crown. 

Order.—The facts in this case are 
given in full by the Sessions Judge 
in his referring order. It is argued for 
the Crown that a valid delegation by 
the Superintendent of Police to his 
subordinate of his power to fix actual 
dates for inspection must be assumed. 
The Superintendent had fixed a week 
for the inspection but the particular 
dates, though within that week, had been 
fixed by an Inspector. I am unable to see 
force in this objection. There is no proof 
of any power to delegate, let alone of any 
valid delegation. ‘The only requisition 
made by the Superintendent of Police was 
complied with, the car having been duly 
produced on one of the days within the 
week fixed. The petition is no doubt based 
on a purely technical ground. But in cases 
where peculiar powers are exercised by 
officials against private persons, techni- 
calities are of importance and their obser- 
vance is to be insisted upon. For the 
reasons given by the Sessions Judge, 
I accept the recommendation and set aside 
the conviction of the petitioner. 

D. Conviction set aside. 
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RANGOON HIGH COURT 
Criminal Revision Application No. 750-B 
of 1936 
January 6, 1937 


Ba U,J. 
MA SHWE KYIN-—-APPLLCANT 
VEYSUS 
MAUNG SAN NYEHIN—Oprosits Parry. 
Criminal Procedure Code (Act V of 1898), s, 488—~ 


MA SHWA KYIN v. MAUNG NyBIN (RANG) ' 
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Maintenance of minor children—Minors living with 
mother after dissolution of marriage with father— 
Duty of father to maintain them— Negligence, what 
constitutes. 


Where two minor children lived with the mother 
after dissolution of her marriage with their father, it 
is the duty of the father to make an allowance for their 
Maintenance unless he can show that there has been 
no negligence or refusal on his part to support and 
mainsain the children. If he has bgen making 
no contribution towards their support from the time 
they left his protection, there is negligence on his 
part and hecan be directed to make an allowance 
for the maintenance of the children. Maung San 
Pe v. Ma Lal Mai (1), referred to. 


Mr. Maung Lat, for the Opposite Party. 


Order.—The parties in this case are 
Burman Buddhists: they became man and 
wife over twenty years ago. At the time 
of the marriage both were eindaungyis. 
Daring the time of their coverture they 
had several children: only three of them 
are now alive. About three months ago they 
separated from each other. The eldest 
child is now living with the father, the res- 
poudent, while the two minor children 
are living with the mother, who is the 
applicant before this Court. About three 
months after separation, the applicant 
applied for maintenance for her three 
children but her application was dismiss- 
ed. She teok the matter up to the 
Court of Session, Prome, and applied 
for review, and the learned Sessions 
Judge has now submitted the proceedings 
to this Court with a recommendation that 
the order of the learned trial Magis- 
trate may be set aside, and that the res- 
pondent may be directed to make an allow- 
ance of seven rupees a month for the 
maintenance of two children. Astwo of the 
children are admittedly now living with 
the applicant, Ma Shwe Kyin, and as the 
respondent is admittedly the father of these 
two children, it is his duty to make an 
allowance for their maintenance unless he 
can show that there has been no negligence 
or refusal on his part to support and main- 
tain these two children. There may be no 
refusal on his part, but I have no doubt, in 
my mind, that there has been negligence 
on his part. The negligence lies in the 
fact that from the time the two children 
left his protection he has been making no 
contribution towards their support. There 
is the evidence of Ma Shwe Kyin to that 
effect: her evidence remains unrebutted. 
If any authority is needed why in circum- 
stances” such as these the respondent should 
be directed tomake an allowance for the 
maintence of his children. I may refer to ` 
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D case in Maung San Pe v, Ma Lal Mai 
1). 

For these reasons I sel aside the order 
of the Magistrate and direct the respondent 
to make an allowance of four rupees for 
the maintenance of the second child and 
three rupees for the maintenance of the 
third child, who are now living with the 
applicant, witheffect from the date of the 
application filed in the Court of the First 
Additional Magistrate, Paungde. No order 
as to costs is made. 

N. Order accordingly. 

(1) 10} R 486; 140 Ind Cas. 150; A I R 1932 Rang. 


183; (1932) Or. Cas. 818; 33 Cr. LJ 9 8, Ind. Rul. 
(1932) Rang. 217. 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 366 
of 1936 
December 22, 1936 
GRILLE, J. 
CHOTELAL-—COoMPLAINANT— 
APPLICANT 
VETSUS 


PHULCAND —ACOUSED—NON-APPLICANT 

Defamation—Absolute privilege—Person giving 
evidence in Court, if entitled to absolute privilege 
—Person alleging he has been defamed and not party 
to proceedings— Whether can complain without 
moving Court to make complaint—Criminal Pro- 
cedure Code (Act V of 1898), s. 195. 

A person giving evidence in a Court of law is 
not entitled to an absolute privilege in respect of 
the statements which he makes and, consequently, 
he is not immune from a complaint of defamation 
by reason of words uttered on oath in the witness- 
box. It cannot be held that inthe case of a person 
who alleges that he has been defamed and has not 
been a party to the proceedings at all, cannot move 
a Magistrate to entertain a complaint in respect 
of defamation without moving the Court in which 
the statement was made to make a complaini 
under s. 195 of the Criminal Procedure Code in 
respect of perjury committed before it. No doubt 
the Courts should be slow to admit complaints of 
defamation where the circumstances are such that 
the accusation is really .one of perjury in which 
the Court should be moved to make a complaint. 
But this will not apply wherethe party who alleges 
that he has been injured was not a party to the 
proceedings at all, and, the complainant is asking 
for the redress of a personal- grievance. HElavertht 
Peddabba Reddit v, Iyyalla Varada Reddt (2) and 
Bat Shanta v. Umrao Amir (3), relied on, 

Or. Rev. App. of the order of the Court 
of the Additional Sessions Judge, Jub- 
bulpore, dated August 22, 1936, in Oriminal 
Revision No. 16 of 1936, confirming the order 
of the Court of the Honorary Magistrate, 
First Class, Jubbulpore, dated January 24, 
1936, in Criminal Case No. 10 of 1935. 

Mr. R. S. Dabir, for the Applicant. 

Mr. Kasturchand Jain, for the 
Applicant. 


Nocon» 


CHOTELAL v. PHULCAND (NAG.) 


429 


Mr. W. R. Puranik, for the Crown. 

Order.—One Phulchand Jain, who was 
the Receiver of the property of Musamnat 
Rajrani and Ramdei, fled a suit in the 
Court of Small Causes for the recovery of 
rent from a tenant. This tenant filed a 
receipt for Rs. 50, which the plaintiff in 
the witness-box stigmatized as a forgery 
and gave it as his opinion that the 
forgery must have been perpetrated in 
collusion with either Chotelal, Nanakchand 
or Hukumchand. The care was subsequ- 
ently compromised. Thereupon Chotelal, 
who was not a party to these proceedings, 
lodged a complaint for defamation against 
Phulchand in respect of the statements he 
had made in the witness-bcx and also 
alleged that he had repeated them outside 
the Court. The Honorary Magistrate, First 
Glass, Jubbulpore, in whose Court the 
complaint was made, issued process to 
the accused person, and on a preliminary 
point raised by him dismissed the com- 
plaint as (in his own words) illegally filed, 
which in the circumstances amounted, as 
the learned Additional Sessions Judge has 
held, to a discharge. The Additional 
Sessions Judge was approached to set 
aside the order of discharge and to direct 
a further inquiry. The grounds on which 
the Magistrate had dismissed the case 
were that the non-applicant Phulchand 
could not be prosecuted without the sanction 
of the Court which appointed him Receiver 
and without the sanction of the Court in 
which the statements were made in the 
course of judicial proceedings. The Magis- 
trate also held that the statements appeared 
to have been made in good faith and 
without malice, and that Phulchand was, 
therefore, protected by Exception 9 to 
s, 499 of the Indian Penal Code. The 
learned Additional Sessions Judge held 
that no sanction of the Court which appoint- 
ed Phulchand Receiver was necessary, and 
also that the Magistrate was incorrect in 
giving Fhulchand the benefit of Exception 
9 prematurely without recording the com- 
plainant’s evidence. He declined to inter- 
fere in revision, however, and to direct a 
further inquiry, as he considered that the 
sanction of the Court in which the 
statements were made was necessary. 
Being aggrieved by this decision the come 
plainant has preferred a revision applica- 
tion in this Court. < 

The learned Additional Sessions Judge 
has considered that the action of the com- 
plainant amounted to an evasion of the 
provisions ofs. 195 of the Criminal Pro- 
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cedure Code in that the Court should have 
been approached to give sanction for a 
complaint of perjury committed before it, 
and he wasof the opinion that the state- 
ments made by Phulchand as a witness 
could not be defamatory unless the witness 
had perjured himself in defaming a person 
who was not connected with the judicial 
proceedings. Now, it has been held in all 
the High Courts of India and I cite 
Satish Chandra Chakravarty v. Ram Dayal 
De (1), Elaverthi Peddabba Reddi v. 
Iyyalla Varada Reddi (2) and Bai Shanta 
v. Umrao Amir (3), as examples that a 
person giving evidence ina Court of law 
is not entitled to an absolute privilege in 
respect of the statements which he makes 
and, consequently, that heis not immune 
from a complaint of defamation by reason 
of words uttered on oathin the witness- 
box. It cannot be held, as the learned 
Additional Sessions Judge has held, that 
in the case of a person who alleges that he 
has been defamed and has not been a party 
tothe proceedings at all, cannot move a 
Magistrate to entertain a complaint in 
respect of defamation withcut moving the 
Court in which the statement was made to 
make a complaint under s. 195 of the 
Criminal Procedure Code in respect of 
perjury committed before it. No doubt the 
Courts should be slow to admit complaints 
of defamation where the circumstances are 
such that the accusation is really one of 
perjury in which the Court should be 
moved to make a complaint; and this would 
apply to the illustration which the learned 
Additional Sessions Judge has given ofa 
defendant suing a plaintiff, who alleges 
that he has produced a forged receipt, for 
defamation. Here the party who alleges 
that he has been injured was not a party 
tothe proceedings at all, and, as held by 
Gruer, J. in Binia Parain Lodhi vV. 
Empzror (4), the complainant is asking for 
the redress of a personal grievance. As 
the case in the Civil Court was com- 
premised, there was no material before the 
Court at all on which it could lay a com- 
plaint of perjury. The order of the Addi- 
tional Sessions Judge is accordingly set 
aside, and the case must go back to the 


(1) 48 C 188; 59 Ind. Cas, 143; 32 O L J 94; 24 0 
WN 982; 22 Cr. LI 81 (ŒB). 

(2)52M 432; 116 Ind. Gas, 337; 29 L W 210; 
(1929) MW N 84; AT R 1929 Mad. 236; 30 Cr. L J 
613; 56 M LJ 570. 

(3) 50 Bom, 162; 93 Ind. Cas, 151; 28 Bom. L R1. 
A I R1926 Bom. 141; 27 Or, L J 423. 

(4) 166 Ind. Cas. 282; AI R 1936 Nag. 241; 9RN 
119; 38 Cr, L J 189; (1936) Or, Oas. 1035. 
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Magistrate for further inquiry. The ques- 
tion whether the statement was made in 
good faith or no is a matter for determina- 
tion in the trial by the Magistrate at the 
proper time. 

N, Case remanded. 


LAHORE HIGH COURT 
Civil Revision Petition No. 250 of 1936 
February 9, 1937 
ADDISON, J. 
Joint HiNpu Faurty JHANGI RAM- 
BODA RAM—-CREDITOR—PETITIONER 
l rersus 
Tar COLLECTOR, DERA GHAZI KHAN 
AND OTHERS—INSOLVENTS —RESPONDENTS 

Punjab Alienation of Land Act (XIII of 1900), 
s.21-A (2) (3)—Order of Insolvency Court—Setting 
ee of, by District Judge — Finality — Revision, if 

165. 

According to s, 21-A (2) when the District Judge 
finds that the order of ths Insolvency Court is contrary 
to any ofth3 provisions of the Punjab Alienation of 
Land Act, he shall alter it so as to make it consistent 
with that Act. Under s. 21-A (3) when such Appellate 
Court passes an order rejecting the application of 
the Deputy Commissioner, he may within two montks 
apply tothe High Court for revision of that order, 
but no provision is made for a similar revision being 
preferred by anyone else except the Deputy Oommis- 
sioner. The being go, the order of the District Judge 
is final and no revision lies, 

O. Rev. Pet. of the order of the District 
Judge, Dera Ghazi Khan, dated January 8, 
1936, reversing that of the Subordinate 
Judge, First Class, Dera Ghazi Khan, dated 
July 9, 1935. 

Sardar Narotam Singh for Mr. S. L. Puri, 
for the Petitioner. 

Dewan Kam Lal, Government Advocate, 
for the Respondents. 

Judgment.—An Insolvency Judge order- 
ed sale of the land ofan insolvent. The 
caste of the insolvent was Khokhar. ‘The 
Deputy Commissioner under the provisions 
of s. 21-A (2) of the Punjab Alienation of 
Land Act moved the District Judge to set 
aside this order on the ground that Kho- 
khars were members of an agricultural 
tribe, being a branch of the Jat tribe. 
The District Judge on the evidence before 
him came to the conclusion that the insol- 
vent was a Jat and, therefore, a member 
of an agricultural tribe and he accordingly 
set aside the order of the Insolvency Ccurt. 
Against this decision one of the creditors of 
the insolvent has preferred this petition for 
revision in this Court. 

In my judgment the petition does not lie. 
According tos. 21-A (2) when the District. 
Judge finds that the order is contrary to 
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any of the provisions of the Punjab Aliena- 
tion of Land Act, he shall alter it so as to 
make it consistent with that Act. Under 
s. 21-A (3) when such Appellate Court passes 
an order, rejecting the application cf the 
Deputy Commissioner, he may, within two 
months apply to the High Court for revi- 
sion of that order, but no provision is made 
for a similar revision being preferred by 
apyone else except ihe Deputy Commis- 
sioner. This being so, tke order of the Dis- 
irist Judge is final, ard I dismiss this 
petition but make no order as to costs 
here. 
N. Petition dismisced. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal] Reference No. 221] of 1936 
October 27, 1936 
Davis, J.C. AND Muata, A. J. C. 
JUMO SILEMAN 
VETSUS 

HASHIM UMAR 

Criminal Prozedure Code (Act V of 1€98), ss. 439, 
539-B, 537--Compensation order—Illegal order in 
favour of accused—When can be set aside—Spot 
inspection by Magistrate—No nolice— Non-compliance 
with s. 5389-B—Defect, if curable—Compensation 
order, if to be set aside. 

Although the interests of justice require that or- 
dinarily an accused person should have notice of 
any picceeding in which an order awarding com- 
pensation to him is to beset aside, he cannot be 
deemed an accused perscn on his defence within the 
meaning of s. 449 (2), Criminal Procedure Code, 
so that if after proper attempts have been made, he 
cannot be served, an illegal order for compensation 
passed under s. 200, Criminal Prcecedure Code, 
must not necessarily stand for ever. Moreover, 
E. 439 (2!, Criminal Procedure Codo, must be 
read with sub-s. (1) of the same section, and the 
frame of the whole section has application to an 
accused person charged with some offence and not 
to an accused person to whom compensation has 
been ordered to be paid and who is in the position, 
so far asthe order of compensation is concerned, 
of the complainant, Krishna Kone v, Narayan Das 
(1), referred to. 

A Magistrate made inspection of a site without 
giving notice to the parties. The accused was, 
however, present by chance. The Magistrate made 
a compensation order in favour cfthe accused and 
it appeared that the Magistrate has been largely 
influenced in hiy judgment not only by personal 
inspection of the site but by local inquiries made 
by him. No memorandum of facts observed was 
recorded : 

Held, that the Magistrate had so neglected the 
provisions cf s. 539-B, Criminal Procedure Code, 
that he could not be said to have acted under the 
section at all, and the irregularities disclosed could 
not be cured under s. 537. Failure of justice had 
been occasioned as far asthe order for compensa- 
tion was conceined, and the order should hence be 
set aside. Jwala Singh v. Emperor (6) and Abdul 
Rahman Y. Emperor (1), followed. 


JUMO SILEMAN v. Hasnim Umar (SIND.) 
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Cr. Ref. made by the Sessions Judge, 
Hyderabad (Sind). 

Mr. Charles M. Lobo, for the Crown. 

Davis, J. C—This a reference by the 
learned Sessions Judge of Hyderabad to 
set aside an order passed by the First 
Class Magistrate of Ghorabari that a 
complainant should pay Rs. 25 compensa- 
tion to an accused person on the ground 
that the learned Magistrate on inspecting 
the scene of the offence failed to comply 
with the provisions of s. 539-B, Criminal 
Procedure Code and has also relied in his 
judgment upon his own impressions and 
inquiries. In this case the accused has been 
acquitted and anendeavor was made to 
serve him so that he might be heard in the 
matter of this reference. But alithcugh 
proper attempts have been made to serve 
him he cannot be found. He appeared in 
the lower Court and stated that he had no 
means to engage a Pleader, that the com- 
pensation awarded to him should be ccn- 
firmed, and that he was prepared to abide 
by any orders that the Court considered 
necessary. 

. Before we dealt with this reference the 
learned Public Prosecutor pointed cut to 
us that ihe accused person had not been 
served, and, therefore, it would not appeer- 
that we could under s. 439 (2), Criminal 
Precedure Ccde, set aside the order of com- 
pensation as it would be an order made to 
ihe prejudice of an accused person in his 
absence. But after having heard further 
argument by the learned Publie Presecu- 
tor, itis our opinion thats, 469 (2), Cri- 
minal Procedure Code, dces not apply to 
a case of this nature and that although the 
interests of justice require that ordinarily 
an accused person skould have notice cf 
any proceeding in which an order award- 
ing compensation to him is to be set aside, 
he cannot be deemed an accused person 
on his defence within the meaning of s. 439 
(2), Criminal Procedure Code, so that if 
after proper attempts have been made, 
he cannot be served, an illegal order for 
compensation passed under s. 250, Criminal 
Procedure Code, must not necessarily stand 
for ever. Moreover; s. 439 (2), Criminal Pro- 
cedure Code, must be read with sub-s. (1) 
cf the same section and the frame of the 
whole section appears to us to have applica- 
tion toan accused person charged with 
some offence and not to an accused person 
to whom ccmpensation has been ordered 
to be paid and who isin the position, so 
far as the order of compensation is con- 
cerned of the complainant. Reference may 
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be made to the case in Krishna Kone v. 
Narayan Dass (1). : 

We agree with the learned Sessions 
Judge that the order of compensation can- 
not be sustained. We think it is quite 
clear that the learned Magistrate when he 
passed this order was unduly influenced 
by his inspection of the site. When he 
inspected thatsite he did it in the absence 
of the complainant, and the accused was 
present only by chance he did not keep 
any Memorandum of the facts observed 
by him and referred to by him in his 
judgment as he should have done under 
the provisions of this section. The learn- 
ed Sessions Judge is of the opinion that 
failure to record a memorandum under 
gs. 539-B, Uriminal Procedure Code, is an 
irregularity which cannot be cured and 
he relies for this upon the case quoted in 
Hridoy Govinda v. Emperor (2). But this 
ruling has since been dissented from 
Forbes v. Ali Haidar Khan (3), so that it 
cannot now be said that the mere failure 
to comply with sub-s. (1), s.539-B, Criminal 
Procedure Code, is an illegality and not an 
irregularity, which can be cured under 
s.537, Criminal Procedure Code. Other 
High Courts appear to be of the opinion 
that where it is clear the order of the Ma- 
gistrate is based mainly onthe evidence 
adduced in the case and noton what he 
saw in his local inspection, the omission to 
makea memorandum of the inspection does 
not render the trial illegal: Todarmal v. 
Hardeo Tiwari (4) and Khushal Jeram v. 
Emperor (5). 

But it appears to us in this case that the 
provisions of s. 539-B have been entirely 
neglected. The Magistrate did not give 
notice tothe parties : one of the parties only 
was present by chance, and it would ap- 
pear that the Magistrate has been largely 
influenced in his judgment not only by 
personal inspection of the site but by local 
inquiries made by him. Wedonot think, 
therefore, that the irregularties disclosed 
in the proceedings of the learned Magis- 
trate can be cured under s. 937, Criminal 


(1) 41 MLJ172; 62 Ind. Cas. 823; A IR 1921 
Mad. 281; 22 Or. LJ 583; 13 L W 689; (92D) M W 


387. 

(2) 52 O 148; 82 Ind. Cas, 767; A IR 1924 Cal. 
1035; %5 Or. L J 1375; 40 U LJ 149, j 

(3) 53046; 90 Ind. Cas. 308; A 1 R 1925 Cal. 1046; 
26 Ur. L J 1524;42 OL J131. 

74) 53 A215; 129 Ind. Oas, 441; A I R1931 All. 14; 
(1931) Or. Cas. 14; 32 Gr. LJ 309; (1930) A L J 
1437; L R 11 A 190 Or; Ind. Rul. (1931) AIL 169, 

(5) 50 B 680; 97 Ind. Cas. 671; AI R 1826 Bom, 
534; 27 Or. LJ 1151; 28 Bom. L R 1026, 
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Procedure Code: Jawala Singh v. Emperor 
(6). The Magistrate has so neglected the 
provisions of the section thathe cannot be 
said to have acted under the section at all. 
We think so far asthe order for compen- 
sation is concerned, a failure of justice 
has been occasioned: Abdul Rahman v. 
Emperor (7). We, therefore, accept the re- 
ference of the learned Judge and direct 
the order of compensation to be set aside. 
N. Order accordingly. 


(6) 10 Lah. 138; 110 Ind. Cas. 463; A IR 1928 
Lab. 479; 29 Cr. L J719; 10 A ICr.R 435. 

(7) 5R 53; 100 Ind. Oas. 227; A IR 1927 P C 
44; 28 Cr. LJ 259; 541A 96: 31C WN 271; 25A 
L J117; (1927) M W N 103; 38M LT 64;8 PL T 
155; 40 W N-283; 6 Bur. L J 65;52 M LJ 585; 29 
Bom. L R 813;45 0 Ld 441 (P ©). 


RANGOON HIGH COURT 
First Civil Appeal No. 79 of 1936 
December 11, 1936 
Mya Bu AND MACKNEY, JJ. 
A. S. N. CHETTYAR FIRM—-APPELLANT 
Versus 
IMPERIAL BANK or INDIA, BASSEIN— 
RESPONDENT 

Interest—Mortgage suit for sale—Right of deeree- 
holder to interest from date of sale to date of con- 
firmation—Money lying in Court taken away by 
decree-holder—Presumption of full satisfaction, if 
arises, 

A decree-holder in a mortgage suit for sale has a 
right to, interest on the decietal amount from date 
of sale to date of confirmation of the sale. Khalilur . 
Rahman v.Gokul Chand (1), reliedon, S. A. 5, 
Chettiar Firm v.U Min Din (2), held no longer good 
law. 

There is no reason why just because a sum of 
money which was lying in Court was taken away 
by a decree-holder, the decree holder must bs deem- 
ed to have taken it away upon the footing of full 
satisfaction of the decree orof the amount legiti- 
mately due to him, 


F. ©. A. from an order of the Assistant 
District Court, Bassein, dated February 26, 
1936. 

Mr. K. C. Sanyal,for the Appellant. 

Mr. Surridge, for the Respondent. 


Mya Bu, J.—The question that falls for 
determination in this appeal is whether 
the decree-holder in a mortgage suit for 
sale is entitled to interest on the decretal 
amount from the date of the sale of the 
mortgaged property to the date of the 
contirmation of the sale and it arises in 
this way:. The suit in consequence of 
which the sale of the mortgaged proper- 
ties was held was filed against the appel- 


. lant firm and another Chettyar, firm known 
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as N. V. N. The properties under mort- 
gage consisted of property belonging to 
N. V. N. firm and that belonging to the 
appellant firm. On January 14, 1923, a pre- 
liminary decree was passed in the mort- 
gage suit allowing a period for redemp- 
tion which wasto end on July 14, 1935. 
The amount mentioned in the preliminary 
decree not having been satisfied either in 
whole or in part, the decree-holder applied 
for a final decree and obtained it on Sep- 
tember 7, 1935. By the final decree it 
was ordered that the mortgaged property 
be sold and that the proceeds of the sale 
after deducting therefrom the expenses of 
the sale shall be paid into Court and ap- 
plied in payment of the amounts found 
due to the parties under the preliminary 
decree and further orders of tke Court. 
When time came for the:sale of the morte 
gaged property, the appellant applied that 
the property of N. V. N. firm might be 
sold first and that only if the net - proceeds 
of the sale of that property fell short of 
the amount due to the decree-holder his 
property might be sold. This application 
was granted and the property of N. V. N. 
firm was put up to sale on December 4, 
1935, and fetched a sum which was found 
to be short of the decretal amount by a 
sum of Rs. 219-8-6. The net sale proceeds 
were duly deposited in Court as follows: 
Rs. 4,120 on December 4, 1935, Rs. 12,360 
on December 18, 1935, and the shortage of 
Rs. 219-8-6 was paid into Court by the ap- 
pellant firm on December 5, 1935. There- 
fore by December 18, the whole of the 
amount mentioned in the final decree 
had been deposited in Court. The sale, 
however, was not confirmed until Jan- 
uary 8, 1936. After the confirmation of 
the sale and on January 14, the amount 
was withdrawn from Court by the decree- 
holder. At that time no claim was made 
by the decree-holder that he was entitled 
to anything beyond the sum that He took 
away from Court but on February 3, the 
decree-holder filed the application from 
which this appeal ‘has arisen claiming 
unter alia that the interest upon the 
decretal amount between the date of. the 
Sale and that of the confirmation of the 
Sale might be granted to him. Tne learned 
Assistant Districts Judge has held that voe 
decree-holder was entitled to the interest 
at the Court rate of 9 per cent. per annum 
on the decretal amount up to the date of 
the contirmation of the sale. 

Under O. XXXIV,r. 6, Civil Procedure 
Code, the Court has power to order payment 


169—55 & 56 
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of interest to the decree-holder up to the 
date of realization or actual payment at 
such rate as the Court deems desirable, on 
the aggregate of the sums specified in the 
preliminary decree and on the amount ad- 
judged due to the mortgagee in respect 
of further costs, charges and expenses. 
Under O. XXXIV, r. 3 (2) the mortgagor 
or any other party to the suit who has a 
right to redeem the mortgage may apply 


‘for and obtain a tinal order for redemption 


at any time before the confirmation of the 
sale. This rule indicates that until the 
sale is confirmed, the fate of the amount de- 
posited- in Court out of the proceeds of the 
sale has not been conclusively determined. 
It may not be payable to the decree- 
holder if a redemption is made before the 
confirmaticn of the sale. Accordingly the 
decree-holder’s right to the amount de- 
posited in Court out of the proceeds of 
the sale of the mortgaged property does 
not become absolute until the confirmation 
of the sale. It is only when the sale is 
confirmed that the decree-holder's right to 
the amount deposited in Court becomes ab- 
solute and then and not till then has hea 
valid claim for payment of the amount to 
him. It is then and not till then can the 
amount be deemed to have been realized 
by or paid to him. Merely because the 
amount was deposited in Court it cannot 
he deemed to have been realized by the 
decree-holder or to have been Paid to him. 
Under r. 6, therefore, the Court is competent 
to direct payment of further interest from 
the date of the sale until the date of the 
confirmation of the sale and we are in 
agreement with the ruling in Khalilur 


Rahman v. Gokul Chand (1) that a decree, 
-satisfaction of which has resulted from the 


decree-holder himself bidding the full 
amount and the same atthe execution sale 
is not acutally satisfied until the sale has 
been confirmed and that if, therefore, the 
decree carries interest, the decree-holder is 
entitled to claim interest between the 
date of the sale and the date of its con- 
firmation. Our attention has, however, 
been drawn to an unreported decision of 
a Bench of this Court in First Appeal 
No. 199 of 1928 5. A. S. Chettar Firm v. U 
Min Din (2) wherein the learned Judges 
observed: 

“We see no reason to believe that the mort gagees, 
that is the respondents Nos. 1 and 2 were entitled 
to any interest on the mortgage money after the 


(1) 41 A 526; 50 Ind. Cas, 772; AT R 1919 All, 
253; 17 AL J 617, 

(2) 118 Ind. Cas. 416; AIR 1920 Rang, 127; Ind, 
Rul. (1929) Rang. 256, 
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mortgaged properties had been sold and the mort- 
gage had come to an end, or that there was any 
reason why they should be allowed interest on the 


sale proceeds of the mortgaged properties while 
they were lying in the Court.” 


On the date of this decision, the provi- 
sions of O. XXXIV, r. 6 (b) as it now 
Stands, had not yet come into force, and 
We are, therefore, of the opinion that this 
decision can no'longer be regarded as an 
authority since the enactment of the pre- 
Sent rule. It has also been contended on 
behalf of the appellant firm that after the 
decree-holder had taken away the whole of 
the amount in Court without claiming that 
there was anything further due to him, the 
decree must be considered to have heen 
fully satisfied. There is nothing to warrant 
this contention which we are unable toup- 
hold. Satisfaction was not entered. There 
18 nO reason why just because a. sum of 
money which was lying in Court was taken 
away by a decree-holder, the decree-holder 
must be deemed to have taken it away 
upon the footing of full satisfaction of 
the decree or of the amount legitimately 
due to him. The appeal, therefore, fails 
and it is dismissed with costs; Advocate's 
fee two gold mohurs. 


N. Appeal dismissed, 
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LAHORE HIGH COURT 
Criminal Appeal No 1353 of 1936 
March 4, 1937 
| Yotne, C. J. AND MONROE, J, 
HARNAM SINGH AND O0OTHERS—(OONVIOTS— 
APPELLANTS 
versus 
EMPEHEROR—ReEsPonpENT 


Criminal trial—Evidence—Every witness contra- 
dicting himself—Conviction, if proper. 

Where every one of the witnesses for the prosecu- 
tion has been demonstrated at the trial to have 
contradicted the statement he made before the 
Committing Magistrate, it is not safe to convict 
the accused. 


Or. A. from the order of the Additional 
Sessions Judge, Amritsar, dated November 
21, 1936. ; 

Messrs B. R. Puri, Mehtab Singh and B. 
A.Cooper, for the Appellants. 

Mr. Des Raj Sawhney, 
cutor, for the Respondent. 

Judgment.—Harnam Singh, Karam 
Singh, Amar Singh, Hari Singh and Sadhu 
Singh h ve been convicted of the murder 
of Ohanan Singh and of having injured 
Balwant Singh and Natha Singii and have 
been condemned to death under s. 302 of 
the Indian Penal Code. Sentences of im- 
prisonment have been inflicted in respect 
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of the assaults on Balwant Singh and 
Natha Singh. 

The case for the prosecution was that 
there-bad been disputes between the party 
of the uppellants on the one side and the 
party of the prosecution witnesses on the 
other- and that on July 23, 1936, the five 
appellants made a sudden attack on Chanan 
Singh, According to the evidence three of 
them were armed with deadly weapons. The 
incident took place abcut 8 o'clock in the 
morning or soon afterwards. Bur Singh 
lambardar who claims to have been pre- 
sent, made the First Information Report at 
a Police Station one mile distant at 11 
o'clock. He named certain persons in it 
who afterwards appeared as eye-witnesses 
and omitted the names of others. The 
First Information Report reads as though he 
claimed to be himself an eye-witness of the 
murder and also .of bcth the assaults, 
though before the Court he had. to admit 
that he was not a witness of either assault. 
The learned Sessions Judge has examined 
the evidence of witnesses in detail and he 
had found every witness unsatisfactory 
considering it doubtful whether Rur Singh, 
Hardit Singh or Jail Singh saw the occur- 
rence at all. He does rely on one witness— 
Balwant Singh—who himself was beaten. 
All of the Assessors were dissatisfied with 
the evidence for the prosecution and said 
that there was no prosecution witness who 
was worthy of trust. Three of the Assessors 
notwithstanding that, said that the case 
was atrueone. The fourth was more logi- 
cal and found that the accused were not 
guilty. 

We have examined the evidence of the 
witnesses in detail, particularly that of 
Balwant Singh,on whom the learned Ses- 
sions Judge relied. An interesting feature 
of this case is the able manner in which the 
witnesses were cross-examined at the trial 
by Mr. Gian Chand Sharma. His questicns 
were ‘almost invariably to the point and 
the result of his cross-examination is that 
we feel that none of these witnesses can 
be trusted at all, not even Balwant Singh. 
We do not feel, therefore, that on evidence 
of this character where every one of the 
witnesses has been demonstrated at the 
trial to have contrudicted the statement 
that he made before the Committing Ma- 
gistrate it would be safe to convict. We 
allow the appeal and acquit the appellants. 

N. Appealallowed. 
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MADRAS HIGH COURT 
Oivil Appeal No. 178 of 1934 
July 29, 1936 r 
V ARADAOHARIAR AND MOCKETT, JJ. 
ADDEPALLI LAKSHMANASWAMY— ` 
APPELLANT 
versus 


GADIREDDI NARASIMHA RAO — 
RESPONDENT. 

Promissofy note—Consideration—Agreement to 
stifle prosecutton—Mere possibility of talk of crimi- 
nal proceedings at some stage, if makes transaction 
tllegal—-Third person undertaking another's liability 
—Lffect—Admission by executant—Onus as to con- 
stderation—-Costs—When can be refused to successful 
plaintif. 

_ The mere possibility ofa talk of criminal proceed- 
ings at some stage or another will not make the 
transaction illegal. The Gourt must be satisfied 
that the pro-note was given in pursuance of an 
agreement to stifle a prosecution. Ward v. Lloyd 
(1), relied on. < 

It is not a principle of law that wherever a 
third parson undertakes the liability of another in 
whom he has an interest, the third person's promise 
is either without consideration or vitiated by 
illegality. Flower v. Sadler (2), Dwijendra Nath 
Mullick v. Gopiram Gobindaram (3), | Sukhdeo 
Dass v. Mangal Chand (4) and Adhikanta Sahu v. 
Jogi Sahu (5), referred to. l ` 

If the execution of the promissory note in suit is 
admitted by the executant, the onus is prima facie 
on him to prove absence of consideration or other 
circumstances exonerating him from liability. [p. 
437, col. 2.] 

In certain cases the Court might refuse to award 
costs even to a successful plaintiff, if he had been 
guilty of improper conduct in connection with the 
institution or trial of the case; but there is little 
or no precedent for directing a successful plaintiff 
fo pay the defendant's costs, when the conduct of 
the defendant in putting forward his pleasor in 
conducting his case has been no better than that 
of the plaintiff. [p. 438, col. 2.] 

C. A. against a decree of the District 
Oourt, Hast Godavari, Rajahmundry, in 
Original Suit No. 30 of 1933. 

Mr. V.S. Narasimhachar, for the Appel- 
lant. 

Messrs. G. Lakshmanna and G. Chan- 
drasekara Sastri, for the Respondent. 

Varadacharlar, J.—This is an appeal 
by the defendant against a decree on a pro- 
missory note (Ex. A) admittedly executed 
by him in favour of a” Marwari firm of 
Rajahmundry for Rs: 3,250. The defence on 
the merits is framed in very general terms 
in Issue No. 1, viz. “Was the pro-note execu- 
ted under the circumstances mentioned in 
the written statement and is it void? The 
question has been argued before us under 
various aspects. One of the pleas put 
forward by the defendant was that the 
pronote was executed nominally, The 
learned Judge rightly observes that on 
the defendant's own showing it is difficult 
to understand this plea. The substance of 
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the defence, however, is that the execution of 
this note is so connected with certain 
transactions between that Marwari firm 
and one G. Krishnamurthi, a merchant of 
Rajahmundry, that the defendant should be 
held to have incurred no liability whatever 
except tosee that Krishnamurthi paid up 
his dues to the Marwari firm or that the 
transaction was illegal as being the result 
of an agreement to stiflea propcsed crimi- 
nal prosecution by the Marwari firm against 
Krishnamurthi. The plaintiff apparently 
wanted to avold an investigation of some 
of these questions on the ground that he was 
a buna fide holder in due course having 
obtained an endorsement of the promissory 
note from the Marwari firm for considera- 
tion and without notice of any vitiating 
facts. The leatnéd Subordinate Judge has 
rightly held that the plaintiff has not made 
out this ground of claim. There is suff- 
cient justification for the learned Judge's 
Opinion that it is the Marwari firm that 
is conducting the suit through the plain- 
tiff and that the plaintiff must have been 
aware of the circumstances under which 
the promissory note came to be executed. 
In dealing with what we have stated 
above to be the main defence in the case, 
it is necessary to examine what exactly 
happened on or about the date of the suit 
pro-note, 7. e. September 26, 1930. Krish- 
namurthi had borrowed moneys from the 
Marwari firm on the security of the stock 
of aluminium circles stored in rooms in 
Krishnamurthi's house, the key of the rooms 
being in the possession of the Marwari 
firm. Ib was the practice for Krishnamurthi 
to remove from those rooms, with the 
Consent of the Marwari firm so much ofthe 
stock as he wished to utilise for his own 
purpose, on payment of a proportionate 
part of the debt calculated on footing that 
500 pound circles could be released on pay- 
ment of Rs. 325. The books of the Marwari 
tirm as well as Krishnamurthi's books show 
that on or about September 26, 1930, the 
firm credited Krishnamurthi with a sum of 
Rs. 3,276, out of which, deducting a sundry 
item of Rs. 26 separately entered, the sum 
of Rs. 3,250 is separately entered in Kris- 
namurthi’s books as having come to him 
from the defendant and paid over by him 
to the Marwari firm. Krishnamurthi’s 
book also shows this transaction under a 
column provided for adjustment entries as 
distinct from another column dealing with 
cash transactions. It is the defendant's 
case that on the 25th, when the stock in 
the rooms was weighed,it was found to be 
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short by about 5,000 circles, that the Mar- 
wari firm through P. W. No. 1 threatened 
a prosecution against Krishnamurthi and 
that as partof an arrangement for the 
abandonment of the contemplated prcsecu- 
tion it was suggested to him by the Marwari 
himself that he might execute a promissory 
note for a sum of Rs. 3,250, because the 
Marwari was not prepared to accept the 
suggestion made by the defendant that a 
pro-note for that amount might be taken 
from Krishnamurthi himself. The defen- 
dant would add that he was assured even at 
that time that this was merely done to 
bring a kind cf pressure on Krishnamurthi 
to satisfy the debt in the ordinary course 
and the pro-note was not intended to be en- 
forced against himself, P.. W. No. 1 attempts 
to dissociate the suit transaction from the 
transactions between the Marwari firm and 
Krishnamurthi. We are not satisfied that 
either party has stated the whole truth. 
After a careful examination of the evidence, 
“we are of opinion that the learned Subor- 
-dinate Judge has come to a correct conclu- 
‘sion on the facts in summarising the result 
of the evidence as follows :— 

“There can be no doubt that the Marwari took 
the pro-note as representing the loss sustained by 


him on tne 5,000 odd pounds of aluminium circles 
that were found missing on September 25, 1930." 


The learned Judge rejected the story that 
there was any agreement to stifle a prose- 
cution; his view was that the Marwari 
probably threatened to make a report to the 
Police; because he would naturally have 
been anxious to trace the aluminium circles 
which were found short on weighment. 
There was no doubt some basis for a sus- 
Picion thatthat portion of the stock could 
not have disappeared without Krishna- 
murthi’s knowledge, but on the other hand 
the evidence itself shows that Krishna- 
murthi turned against the Marwari, be- 
cause the keys of the rooms in which the 
stock had been stored were in the posses- 
sion of the Marwari, The idea of a 
prosecution of Krishnamurthi seems to us 
an invention. What is most likely to have 
happened is that as the parlies were not 
to agree asto how the goods could have 
disappeared, they were anxious to investi- 
gate to the loss. Whether Krishnamurthi 
in his own mind was conscious of any 
worse ccnduct on his part is not a material 
point fcr tLe decision of this case. If the 
Marwai did not proceed further with the 
contemplated complaint, itis difficult in the 
circumstances to draw from it the inference 
that there was an agreement to stifle a 
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prosecution. Itis rot as if the evidence 
clearly establishes conduct on Krishna” 
murthi's- part which could bave justined a 
prosetuljon or even led the Marwari to think 
that tLere was reasonable chance of success 
in launcLing such a prosecution. This being 
the true position at the time when the 
promissory nole was execuled, we seeno 
reason to differ from the view af the lower 
Court that the execution of the promissory 
note could not be said to be Vitiated oh 
the ground of illegality of consideration. 

The authorities show that the mere 
possibility of a talk of criminal proceedings 
at some slage or another will not take the 
trangaction illegal. The Court must be 
satisfied that the pronote was given in 
pursuance of an agreement to stifle a prose- 
cution: It was pointed oub as early asin 
Ward v. Lloyd (1), at p 506* that the mere 
fact that the plaintiff did not prosecute 
the defendant, as at one time he threaten- 
ed, will not warrant the Court in coming 
to the conclusion that there was an agree 
ment onbis part to abstain from 
prosecuting. If the fact of the actual 
commission of the offence is beyond doubt 
and the plaintiff knew of it, his abstaining 
from prosecuting would afford some found- 
ation for the argument that the non-prosecu- 
tion must have been the result of an 
agreement not to prosecute. But as stated 
already there is very little basis in this 
case for finding that the Marwari could 
have ever seriously thought that Krish- 
namurthi had committed any offence. 
Further, this is certainly not the case of 
a person who wishes to gain some money 
not clready due to him as a result of 
some arraugement entered into on the 
threat of criminal proceedings; P. W. No. 1 
has only taken steps to secure payment 
to himself of a portion of the money un- 
doubtedly due to him from Krishnamurthi 
and in respect of which the security had 
admittedly become insufficient when on 
weighment on September 25, 1930, it was 
found that the stock was less than it should 
be. 

Mr. Narasimhachar, the learned Counsel 
for the appellant, recognized the distiac- 
tion between cases in which there is a 
pre-existing civil liabitity and those in 
which there is no such pre existing liabi- 
lity, but he pointed out that in many 
cases where this distinction is recognised, 
the pre-existing liability is that of the 


(1) (1843) 7 Scott (N B) 499; 6 Man. & G 785,18 L 
J OPS. N 


~ *Pago of (1643) T Soti (N. RYBA 
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very person who gave a subsequent note 
or security and the security or note is not 
given by astranger. In that connection he 
relied on the observations of Cotton, L. J., 
in Flower v. Sadler (2) at p. 576. But this 
circumstance is only a factor to be borne 
in mind in drawing the inference of fact as 
to whethér the promissory note was given 
in pursuance of an agreement to stifle a 
Prosecution. It is not a principle of law 
that wherever a third person undertakes 
the liability of another in circumstances 
similar to those in the present case, the 
third person’s promise is either without 
consideration or vitiated by illegality. In 
Dwijendra Nath Mullick v. Gobindaram 
(3), Sukhdeo Dass v. Mangal Chand, 41 
Ind. Cas. 812 (4) and Adhikanda Sahu v. 
Jogi Sahu, 70 Ind. Oas. 295 (5) we find 
that third persons had undertaken the 
liability either individually or jointly with 
the person originally liable, in circum- 
stances similar to those in the present 
case; and in all of them the learned Judge 
held that the transaction was not vitiated 
on the ground of illegality. It may be 
that if Krishnamurthi's liability still con- 
tinued or if the present defendant was 
such a stranger to Krishnamurthi in res- 
pect of their pecuniary transactions that 
the defendant could. be held to have in- 
tervened in this matter only with a view 
to save Krishnamurthi from prosecution, 
the inference of an agreement to stifle a 
prosecution would easily follow; but the 
evidence establishes that the defendant 
and Krishnamurthi were interested in 
each other’s business and the defendant 
had advanced large amounts to Krishna- 
murthi. 

There is even a suggestion in the defen- 
dant’s cross-examination that he was a 
partner in this very aluminium business of 
Krishnamurthi, but that is nothing more 
than a suggestion. Anyhow, the defendant's 
admissions themselves are sufficient to show 
thai it was not merely as a friend that 
he was interesiedin Krishnamurthi's affairs. 
What is more significant in this case is 
that on the date of Ex. A not merely had 
the Marwari firm treated Krishnamurthi’s 
liability to them as reduced by this sum 
of Rs. 3,250, but there are corresponding 

(2) (1836) 10 Q BD 579. 

(3) 53 O 51; 89 Ind. Cas, 200: A I R 1926 Oal. 59; 
29 OW N 855: 420 LJ 90. 

(4) 41 Ind, Cas. 812; AT R 1917 Pat. 494;. 2 PL 


J 630: 2PL W 140. 
RG 70 Ind. Cas. 295; A I R 1922 Pat. 502: 1 Pat. 
164. 
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entries in Krishnamurthi’s books crediting 


the defendant with that sum and 
also crediting the Marwari with that 
sum. The subsequent settlement of 
accounts between Krishnamurthi and 


the Marwari firm has also proceeded on 
the footing that Krishnamurthi’s liability 
to the firm had already been reduced by 
this sum of Rs. 3,250. It is thus clear that 
there was a perfectly intelligible reason 
for the Marwari and Krishnamurthi and 
the defendant entering into this transac- 
tion, viz., that to avoid all question as to 
how the stock came to be reduced, they 
arranged that it might be treated as 5 
redemption of so much of the stock by 
Krishnamurthi on the usual terms, of 
payment of Rs. 325 for every 500 circles 
removed and the defendant was willing to 
find the money or undertake the liability 
to enable Krishnamurthi to do so. In this 
view thereis no basis either for the sug- 
gestion that there could have been no con- 
sideration for Ex. A or that the agreement 
could only have been to stifle a criminal] 
prosecution. 

It was next argued by Mr. Narasimh- 
achar that as the plaintiff came into Court 
with a case that consideration for Ex. A 
passed in the form of a cash payment and 
that it had nothing to do with the transac- 
tions between Krishnamurthi and the 
Marwari firm, we should dismiss the suit 
when we hold that that case had not been 
made out. In support of this argument, 
he relied on the observations of Sundara 
Aiyar, J. in Venkata Raghavalu Chetty v. 
Sabapathy Chetty (6) and the observations 
ofa learned Judge of the Allahabad High 
Court in Ram Jash v. Markande Pathak 
(7). We do not think that on a question 
of this kind it is possible or desirable to 
Jay down any hard and fast rule. It ig 
true that the decision of the Court must 
be based upon the evidence in the case 
anc not upon any speculation as to the 
possibility cf a case not found in the evi- 
dence. In the present case as the defen- 
dant admitted the execution of suit promis- 
sory note, the onus prima facie lies upon 
him to prove absence of consideration or 
other circumstances exonerating him from 
liability. 

We have held that he has not succeeded 
in proving either absence of consideration 
or illegality of consideration. If the matter 


(6) 21 ML J 1013: 12 Ind. Cas. 250;10 M L T269, 
(1911) 2 M W N 253. 

(7) ATR 1934 AIL 1068; 153 Ind, Cas, 611; (1935) A 
LR38.7R A 543, 
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stood there, undoubtedly the plaintiff's suit 
must have succeeded. Where a plaintiff 
who also leads evidence failson the story 
that the consideration was paid in a patti- 
cular form, it may sometimes happen that 
. the Oourt may be unable to come to any 
conclusion as to what the consideration 
was. But in the present case, as we have 
already explained, that is not the position 
to which the Court is driven. Kishnam- 
urthi’s books have been exhibited as eyi- 
dence on tbe defendant's side. They 
undoubtedly show the true nature of the 
transaction, and when the evidence is exa- 
‘mined in the light of those books, it is 
sufficient to establish that the defendant's 
story is false in so far as he brings in 
an element of illegality into the transac- 
tion and also in sofar as he pleads that 
there was an understanding that Krishna- 
murthi alone should be held liable for the 
whole amount of his debt to the Marwari 
firm and that the defendant should not be 
liable to the Marwari firm even to the 
extent of the amount taken over under 
Ex. A. Ifin these circumstances the Court 
holds that the suit transaction is supported 
by consideration, we do not think this can 
be said to be a case in which the Court 
will be giving the plaintiff a decree on 
mere speculation. If portions of the plain- 
tiffs case are false, that will be a matter 
to be taken into account in dealing with 
the question of costs. We do not think 
that any principle of law requires us to 
hold that the suit should necessarily be 
dismissed in such circumstances. If the 
defendant could plead that he had been 
taken by surprise on any particular point 
that would be another matter. But that 
is not the position here. We therefore 
agree with the learned Judge that the 
plaintiff was entitled to a decree on the 
suit promissory note in the terms given 

y him. 

It was next ‘contended on the authority 
of the cases in Nanak Ram v. Mehin Lal 
(8) and Sesha Aiyar v. Mangal Dass Jee 
(9) that the suit note should be held to 
be one not supported by consideration. 
But the facts here are different. In Sesha 
Aiyar v. Mangal Doss Jee (9) the learned 
Judges were dealing with the matter 
merely on the pleadings, before any evi- 
dence had been recorded and they only 
observe that there was no admission in the 
written statement that the promisee, at the 
: request of the promisor, put himself to any 


(8) 1 A 487; 2 Ind. Jur. 420, 
(9) 20 M L J 144 5 Ind. Oas, 757; 7 M L T 85. 
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loss. But here we have already pointed 
out that as the result of Ex. A the Mar- 
wari firm released Krishnamurthi pro tanto 
from his liability to the firm and except 
for the plea of illegality it cannot be said 
that it was not done at the defendant's in- 
stance and asa result of the promissory 
note. The case Nanak Ram v. Mehin Lal 
(8) prodéeded cn a very different set of 
facts and it is not necessary to refer to 
them here in detail. It was lastly sug- 
gested that just as Krishnamurthi made 
some payments which have been endorsed 
on the suit note, Krishnamurthi has settled 
the whole amount including the suit debt 
with the Marwari firm and that therefore 
there is no liability any longer outstanding 
under Ex. A. The endorsements on Ex. H, 
however, clearly establish that Krishna- 
murthi discharged the Marwari’s debt 
ay aier excluding the amount due under 

x 

The respondent has filed a memorandum 
of objections objecting to the order of the 
lower Court in respect of costs. The 
learned Subordinate Judge took the view 
that as the plaintiff as P. W. No. 1 persisted 
in putting forward the case that Ex. A 
represented a cash transaction independent 
of the dealings between Krishnamurthi 
and the Marwari firm, the case is one in 
which the Court shculd exercise its discre- 
tion as to costs against the plaintiff, not 
only to the extent of depriving the plain- 
tiff of his costs but even of directing the 
plaintiff to pay the defendant's costs. This 
seems to us wholly unwarranted. 

In certain cases the Court might refuse 
to award costs even to a successful plaintiff, 
if he had been guilty of improper conduct 
in connection with the institution of trial 
of the case; but there is little or no pre- 
cedent for directing a successful plaintiff 
to pay the defendsnt’s costs, when the 
learned Judge has himself held that the 
conduct of the defendant in putting for- 
ward his pleas cr in conducting his case 
has been no better than that of the plain- 
tiff. We were at one stage disposed to 
think that we might be doing justice bet- 
ween the parties by directing them to bear 
their respective costs in the lower Court, 
but Mr. Lakshmanna, the learned Counsel 
for the respondent, rightly insisted that 
the defendant's reply notice left the plain- 
tiff no alternative but to institute the suit 
because the defendant wholly declined to 
pay any portion of the claim. In 
these circumstances, we think the proper 
order as to costs in the lower Court will be 
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that the defendant should pay to the plain- 
tiff the instituticn fee, namely Rs. 322-7-0, 
but that in other respects, the plaintiff and 
the defendant should bear their respective 
costs in the lower Court. In the result 
the appeal is dismissed with costs and the 
Memorandum of objections is allowed to 
the extent, above indicated. There-will be 
no order as to costsin the memorandum 
of objections. 


AON, Appeal dismissed. 
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First Civil Appeals Nos. 109 and 110 
of 1931 
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N. J. WADIA AND Sen, JJ. 
DHARWAR URBAN CO-OPERATIVE 
BANK, LTD. —A PPELLANT 
VETSUS 
RAMCHANDRA GOVINDRAO ALNAVAR 


a AND OTHERS—RESPONDENTS 
ombay Co-operative Societies Act (VII of 19 
ss. 57, 54, 70—Award—Whether can eee 
Civil Court—Scope of s. 54—Part of loan not covered 
by award—Jurisdiction of Civil Court, if barred— 
Notice under s. 70—Necessity of, before suit—Objec- 
tion not raised—Waiver, if can be presumed ` 

The terms of s. 57 of the Bombay Co-operative 
Societies Act of 1925 which correspond to r. 43 under 
the old Act, prima facie show that the awerd of the 
arbitrators or a decision by the Registrar or his 
nominee cannot be called in question in any Oivil 
Court. Consequently, if a question arises whether 
there has been undue influence or fraud in any tran- 
saction involved in the reference to the Registrar 
under the Act, that would be a question for the arbi- 
trator to decide and would not therefore be a matter 
into which a Civil Court would be competent to in- 
quire. TheCivil Court cannot go behind the award 
In enacting s. 57, Co-operative Societies Act the 
Legislature clearly intended that where an arbitrator 
has passed an award under this Act, it will not be 
open toa Civil Court to go behind that award and to 
call in question any matter which might have arisen 
in connection with the decision of the dispute which 
necessitated that award Bharmakka v. Mollappa 
(1) and Cooverjee Plumber v. Vasant Theosophical Co- 
operative Housing Society, Ltd. (2), relied on [p. 442 
Omad word ae 

e word “include” in para. 2, s. 5: 
shows that this paragraph is not etry Aa en 
haustive definition of a dispute. The jurisdiction of 
the Civil Courts must, in view of s, 9, Civil Procedure 
Code, be helito be impliedly barred, even as to the 
pert of the ee not covered hy the award 
notice under s,70, Bombay C i ieti 

Act, has to be served no; on the disagree 
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cannot be said that the Registrar hasin fact waived 


the notice. 


[Case-law discussed.| 

F. ©. A. against the decision of tne Joint 
First Class Subordinate Judge, Dharwar, 
in Special Civil Suit No. 104 of 1929. 
Mr. G. P. Murdeshwar, for the Appel- 
ant. 

Mr. R. A. Jahagirdar, for the Respon- 
dents. 


Sen, J.—These are two appeals against 
the decree of the First Class Subordinate 
Judge of Dharwar in Special Suit No. 104 
of 1929. The facts in this case are as 
follows: In 1899 there appears to have 
been a partition in the family of the plaint- 
iffs wherein Sitabai, the mother’ of 
Govindrao, plaintiffs’ father, got gold orna- 
ments weighing 166-10-0 tolas of gold as 
stridhan. Lateron as the plaintiffs’ father 
Govindrao made use of these ornaments in 
the course of his business, he sold to his 
mother Sitabai the suit property and 
certain lands on February 26, 1916. This 
property was declared as belonging to 
Sitabai in Suit No. 639 of 1920. Govindrao, 
however, had to apply in insolvency in 1916, 
his debts amounting to Rs. 17,000 to 
Rs. 18,000. In 1917 Shitabai passed a will 
in favour of her grandsons, the plaintiffs, 
to whom she bequeathed all her movable 
and immovable property. In the insolvency 
case Govindrao arrived at an understanding 
with his creditors, and on’ D2cember 2, 1919, 
the Court sanctioned a composition scheme 
whereby the creditors were to receive three 
annas in a rupee. The defendant in the 
present suit, the Dharwar Urban Oo- 
operative Credit Society, was one of the 
creditors, and Uovindrao was to pay to this 
Society Rs. 242-40 out of a debt of 
Rs. 1,291-15-0. 

The next fact we have got is a mortgage- 
deed, Ex. 8), purported to have been passed 
by Sitabai on March 23,1920, mortgaging 
the suit property with the Society for 
Rs. 8,800, the loan being repayable by ten 
equal annual instalments. On the same 
date, that is,on March 22, 1920, the Bank 
also took a simple bond from Sitabai for 
the Same amount, and the three plaintiffs 
by their guardian mother Ramabai under- 
took to be jointly and severally liable to the 
Bank for the due payment of the loan with 
interest. Under the composition scheme of 
1919 Govindrao had to deposit a sum of 
Rs. 3,331-9-3 in Court. He did this two days 
after the date of the mortgage-deed, that 
is, on March 25, 1920. The defendant 
Society sought to recover the first three 
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instalments due underthe mortgage-deed 
by applying to the Registrar of Co-operative 
Societies, and on April 20, 1924, an arbitra- 
tion decree was passed under the Co- 
operative Societies Act, entitling the Society 
to recover the claim of Rs. 5,048-8-8 with 
costs and future interest either personally 
from the defendants or hy sale of the 
mortgaged-property in the hands of the said 
defendants. The defendants in that case 
were: shown thus: (1) Sitabai kom Ram- 
chandra Venkatesh, (2) Ramchandra Govind- 
rao, (3) Bhimaji Govindrao, (4) Madhavrao 
Govindrao, (5) Ramabai kom Govind... . 
This application for arbitration was made 
under the Co-operative Societies Act II of 
1912, and the rules framed thereunder. 
In 1926 the Bank made another application 
tothe Registrar in respect of three other 


instalments due in March 1926, and there’ 


was another arbitration award, this time 
under the Bembay Co-operative Societies 
Act VIL of 1925. On October 31, 1927, the 
plaintifs filed the present suit wherein 
they alleged inter alia that when the 
morigage-deed, Ex. 80, was- passed, 
Sitabai was not in need of money, that the 
amount was in reality required by Govindrao 
himself, that Sitabai could not have given 
her free consent to the transaction, that 
she had been unconscious at the time and 
could not have understood the nature of 
the transaction, that the deed was accord- 
ingly fraudulent and that the debt was 
not binding on the plaintiffs. They prayed 
inter alia, that the Court should declare 
that the transaction evidenced by Exs. 80 
and 85 was hollow for want of executant’s 
free consent and on account of undue 
influence and fraud and, therefore, was rot 
binding on the plaintiffs personally or as 
Sitabai’s heirs. They further prayed that 
the arbitrators’ awards should be declared 
void not only on the above grounds but 
also because of gress negligence of their 
mother in the Court of the arbitraters and 
that the Court should issue a permanent 
jnjunction restraining the defendant Society 
frcm executing the said awards. Lastly, 
they prayed thatif the above claims were 
not tenable in the case of plaintiff No. 1, 
the Ccurt should declare that the debt did 
not bind plaintifs Nos. 2 and 3 or their 
rights in the suit property. The main 
defence of the defendant Scciety was that 
the suit to set aside the awards made 
under the Co-operative Societies Act was 
not maintainable, that the transaction in 
suit was not vitiated by want of Sitabai'’s 
free consent or undue influence or fraud, 
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and that the suit was barred by limitation 
In this Court the defence as to limitation 
has not been argued and certain issues 
raised in the lower Court, viz., Issues Nos. 2, 
4 and 5 which related to the claim against 
the plaintiffs personally, were not pressed. 
There was one issue raised in the lower 
Court, viz., Issue No. 6:. “Were, plaintifs 
members ~of the Society?’’, on which the 
Jearned Subordinate Judge has remarked: 
“This issue is not pressed because under s, 54, Co- 
operative Societies Act, a dispute referred to therein 
includes a claim by the Society for debts or demands 


due to it from a member or the heirs or assets of the 
past member.” 


The learned Subordinate Judge set aside 
two bonds, Exs. 80 and 85, in respect of the 
last four instalments so far as the said 
bonds related to be interests of plaintiffs 
Nos. 2 and 3 and also set them aside wholly- 
so far as they -related to the personal 
liability of all plaintiffs and dismissed the 
rest of the plaintiffs’ suit. Both the plaint- 
iffs and the defendant Scciety have appealed. 
The main point argued by the learned 
Advocate for the defendant in these 
appeals was that the suit was barred under 
the provisions of es. 54, 57 and 70, Bombay 
Act VII of 1925 and under rr. 28 and 33 
made under s. 43 of Act IL of 1912. I would 
observe that in the defendant's written 
statement there appears no reference to the 
Co-operative Societies Act, and that issue 
No. ] raised inthe lower Court is in these 
terms: ‘‘Whether a suit lies to set aside the 
award made by the arbitrator appointed 
under the Co operative Societies Act”. This 
issue, therefore, refers to the award of the 
arbitrator under s.57, Bombay Act VII of 
1925. The learned Subordinate Judge, 
however, considered the applicability of 
s, 54 but not altcgether in the manner in 
which the learned Advccate for the defend- 
ant has sought to apply that section in this 
case. The judgment ofthe learned Subordi- 
nate Judge, again, has made no reference 
to the earlier India Act II of 1912 nor to the 
rules made thereunder. As the earlier 
arbitration award of 1924 was passed 
before the passing of Bombay Act VII of 
1925, the Act which would apply to that 
award would be India Act If of 1912; and 
Mr. Murdeshwar has accordingly based 
his arguments sofar as they relate to this 
award on the earlier Act and the rules 
made thereunder. His reference to s. 70, 
Bembay Act VII of 1925, however, was made 
for the first time in this Court. Neither in 
the Jower Court nor in the memorandum 
of appeal has the defendant sought to base 
his case on thissection. We have, however, 
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allowed Mr. Murdeshwar to argue his case 
as regards the application of both the Acts 
including s.70 cf the later Act. Rules 28 
and 33 made under s. 43 of Act H of 1912 
are substantially in the same terms as 
ss. 54 and 57, respectively, of Bombay Act 
VII of 1925. I take the argument as regards 
the actual awards first. Section 57, Bombay 
Act VII of 1925, is as follows:~ 

“An order passed in appeal under s. 56 shall be 
final and conclusive. The award of the arbitrators 
or a decision by the Registrar or his nominee under 


s. 54 shall not beliable to be called in question in 
any Civil or Revenue Court.” 


Under s. 54, if any dispute touching the 
business of.a  scciety arises between 
members or past members of the society or 
persons claiming through a member or past 
member or between members or past 
members or perscns so claiming and any 
officer, agent, or servants of the society or 
between the society orits committee, and 
any officer, agent, member or servant of 
tLe society, it has to be referred to the 
Registrar for decision by himself or his 
nominee, or if either of the parties so 
desires, to arbitration of three arbitrators. 
In this case it seems the Registrar's nominee 
decided the dispute in bcth the cases. The 
terms of s. 57 of the Act, which corresponds 
tor.43 under the old Act, prima facie 
show that the award of the arbitrators or a 
decision by the Registrar or his nominee 
cannot be calledin question in any Civil 
Court. This has been held in two cases of 
this Court: Bharmakka v. Mollappa (1) and 
Cooverjee Plumber v. Vasant Theosophical 
Co-operative Housing Society, Ltd. (2}. In 
the first case, which wasin respect of an 
award made under India Act II of 1912, 
Macleod, C. J., remarked (p, 60C*): 

“Once it is conceded that where a dispute lies 
between a Co-operative Society and a member 
who is dead, proceedings can be continued or 
entertained between the Society and the legal 
representatives of the deceased debtor, the arbi- 
trators would be competent to decide who were 
the legal representatives of the deceased debtor 
and would have jurisdiction to decide that question 
even. though they might come to a wrong conclu- 
sion . 

Similarly in our cpinion, when a ques- 
tion may arise as to whether there has 
been undue infiuence or fraud in any trans- 
action involved in tbe reference to the Re- 
gistrar under the Act, that would be a 
question for the arbitrator to decide and 
would not, therefore, be a maiter into 


(1) 28 Bom. L R 598; 96 Ind. Cas. 350; A IR 1926 
Bom. 352. 

(2) 36 Bom. L R 1245; 154 Ind. Cas. 563; AIR 1935 
Bom 91:7 RB 347 
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which a Civil Court would be competent to 
inquire. In the second case, viz. Cooverjee 
Plumber v. Vasant Theosophical Co-vpera- 
tive Housing Society, Ltd. (2), it was held that 
a suit to set aside an award of arbitrators or 
a dezision by the Registrar or his nominee 
arrived at under the provisions of the Bom- 
bay Cc-operative Societies Act, 1925, cannot 
be entertained by a Civil Court under 
s. 9, Civil Procedure Code, read with 
s. 57 of the Act. Mr. Jahagirdar has, how- 
ever, contended in the first place, that the 
award, Ex. 9i, cannot be regardedas a 
proper award under the Act, because though 
asa matter of fact the plaintiffs might be 
the heirs of Sitabai, they were sued before 
the Registrar not as such heirs but as 
sureties to the morigage loan. In Ex, 85 
the plaintifis have stood sureties for the 
mortgage loan and Ramabai, their mother 
has affixed her thumb impression “for herself 
and for her minor sons.” The award, Ex. 91, 
shows that not ouly the plaintiffs but Rama- 


"bai herself were made defendants and the 


award makes allof them personally liable. 
The plaintiffs have not been shown therein 
as Sitabai’s heirs. Mr. Jahagirdar, there- 
fore, has argued that the plaintiffs must 
have been sued as sureties and not ag 
heirs of Sitabai. It is not denied, though 
the issue on this point does not appear to 
have been pressed in the lower Court, 
that the plaintifis were not at any time 
members of the defendant society. Mr. 
Jahagirdar has contended that the Regis- 
trar ought not, therefore, to have entertain- 
ed the dispute in the formin which it came 
before him. He has invited our attention 
to Tulstram v. Chairman, Municipal Coun- 
cil, Madura ‘3,, and has argued that where 
arbitrator has entertained a dispute when 
he was not competent to do so, he must be 
held to have acted beyond his jurisdiction 
and a Civil Gourt would have the autho- 
rity to set aside the award passed in such 
circumstances. l 

lt appears to us difficult to accept this 
view. The other award has not been pros 
duced, nor the arbitration papers underly- 
ing Ex. 91, and it seems to us not easy to 
ascertain how in the arbitrator's Court the 
plaintiffs were actually treated. The point 
again has been raised by Mr. Jahagirdar 
in this Court for the first time and the 
case relied on by him has no reference to 
the provisions of the Co-operative Societies 


Act. Itseems to us that in enacting s. 57, 


(3) 55M 298; 135 Ind Cas 452; AIR 1932 Mad 
90; 62M L J77; 34L W 697; (1931) M W N 951; Ind. 
Rul. (1932) Mad. 132 i 


442 DHARWAR URBAN CO-OPB. BANK, LTD. V. RAMOHANDRA GOVINDRAO (BOM) 


Co-operative Societies Act, the Legislature 
clearly intended that where an arbitrator 
has passed an award under fhis Act, it 
will not be open toa Civil Court to go be- 
hind that award and to call m question 
any matter which might have arisen in con- 
nection with the decision of the dispute 
which necessitated that award. There is 
no doubt that the Act curtails the ordinary 
right of: a person to go to a Civil Court, 
and that it should, therefcre, be strictly 
construed ; and there also appear to be 
some probabilities in favonr of Mr, Jaha- 
girdar's contention. But there is equally 
no doubt that the plaintiffs are, as a matter 
of fact, Sitabai’s heirs and that the dispute 
between them and the defendant society 
was, asa malter of fact, entertainable by 
the Registrar under the Act. We, there- 
fore, see sufficient reason for holding that 
either of the two awards was not a proper 
award under the appropriate Act. 

Mr. Jahagirdar has urged a second rea- 
son in tbis connection, viz., that fraud 
was committed on the Court of the arbi- 
trator and this constitutes a ground for 
setting aside the awards. The fraud alleg- 
ed is that the minor plaintiffs were treated 
as majors and that Ramabal herself was 
sought tobe made and actually made liable. 
In this connection Mr. Jahagirdar has drawn 
our attention to two rulings of the Allahahad 
High Court, viz. Mahadeo Prasad v, Takia 
Bibi (4) and Raghunandan Ahir v. Sheo- 
nandan Ahir (5). Again this is a new point 
which bad not been urged at any earlier 
stage. It does not also seem to us.very 
clear that in this respect the defendant 
Bank did anything which might be con- 
gtrued as fraud on the arbitrators. Nor 
has Mr. Jahagirdar been able to refer to 
any decision of any other High Court in 
this connection ; and we think it unneces- 
sary to consider the applicability of the 
legal principle in question to the facts of 
the ease. As regards the portion of the 
loan not covered by the two awards. 
Section 54 of Bombay Act VII of 1925 and 
the corresponding rules under the old Act 
appear to apply. That section runs thus : 

“Tf any dispute touching the business of a so- 
ciety arises between members or past members of 
the society or persons claiming through a member 
or past member or between members or past mem- 
bers or persons so claimingand any officer, agent, 
or servant of the society, or between the society 
or its committee, and any Officer, agent, member 


or servant of the gociety, it shall be referred to 
the Registrar for decision by himself or his nomi- 


(4)25A 19: AWN 1902, 182. 
(5) 41 A 182; 49 Ind. Cas. 306; AT R 1919 All. 170; 
1TJALJ 97, 
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nee, or } either of the parties so desires, to arbi 
tration of three arbitrators, who shall be the Re- 
gistrar or his nominee and two persons of whom 
one shall be nominated by each of the parties 
concerned. A dispute shall include claims by a 
society for debts or demands due to it from a 
member or past member or the heirs or assets of 
a past member whether such debts or demands be 
adinitted or not.” 


There can be no question that*this part 
of the loan gave rise to a dispule be- 
tween the defendant society and the de- 
ceased Sitabai who admittedly was a mem- 
ber of the society. Mr. Jahagirdar has argu- 
ed that the first part of this section should 
not be held to exclude the jurisdiction of 
a Civil Court. We cannot agree with this 
view, as the wording of the section makes 
it clear that all disputes of the nature 
described must be referred to the Regis- 
trar or to arbitration and stated therein. 
The jurisdiction of the Civil Courts in such 
disputes must, in view of s.9, Civil Pro- 
cedure Code, be held to be impliedly bar- 
red. Mr. Jahagirdar’s next main argu- 
ment is that the te1ms of the second para- 
graph of this section show that disputes 
which are excluded from the jurisdiction 
of the Civil Courts must be disputes where- 
in claims are made by a society for debts 
or demands due to it froma member or 
past member or the heirs or assets of a 
past member. This construction again does 
not appear tous to be correct, as this second 
paragraph appears to have been inserted 
in the section merely with the object of 
making it clear that the claim by a so- 
ciety for debts or demands, whether such 
debts or demands be admitted or not, ought 
be regarded, for the purpose of this section 
as a “dispute.” The word “include” shows 
that this paragraph is not meant to bean 
exhaustive definition of a dispute. We, 
therefore, hold that the awards made in 
the Court of the arbitrators are not liable 
to be called in question in a Civil Court 
and that asregards therest of the mortgage 
loan also the jurisdiction of the Civil Court 
is barred. 


We now come to Mr. Murdeshwar's argu- 
ment based ons. 70 of the Bombay Co- 
operative Societies Act. This section runs 


as follows: 

“No suit shall be instituted against a society 
or any of its officers in respect of any act touch- 
ing the business of the society until the expiration 
of two months next after notice in writing has 
been delivered tothe Registrar, or left at his office, 
stating the cause of action, the name, description 
and place of residence of the plaintiff: and the 
relief which he claims; and the plaint shall 
contain a statement thet such notice hag been so 
delivered or left.” 
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The wording of this section follows that 
ofs. 80, Civil Procedure Code. It is not 
denied that in this case no notise in 
writing was delivered to the Registrar or 
left at his office before the present suit was 
instituted. Mr. Jahagirdar has argued that 
this sectiqn has been enacted for the bene- 
fit of the societies themselves and that itis 
capable of being waived, and he contends 
that in the present case the requirements 
of this section were as a matter of fact 
waived by the defendant society. He has 
referred us to Manindra Chandra Nandi 
v. Secretary of State (6), which was a case 
under Bengal Act IX of 1880, and as the 
Secretary of State was a party, the ques- 
tion of notice under s. 424, (corresponding 
to the present s. 80, Civil Procedura Code), 
arose in that case. Therein Mr. Mookerjee, 
J., said (p. 282*) : 

“A notice under s. 424, Civil Procedure Code, 
is given for the benefit of the defendant, and it 
may be presumed that the intention of the Legis- 
lature was thatthe Secretary of State should have 
an opportunity of investigating the alleged cause 
of complaint and of making amends, if ha thought 
fit, before he was impleaded in the suit. There is 
nothing to prevent the defendantfrom waiving the 
notice or from being estopped by his vonduct from 
pleading the want of notice at the triel. This is amply 
borne out by the cases in Davey v. Warne (T), Ed- 
wards v. Great Western Railway Co. (®) and Arnold 
v. Hamel (9). Under the circumstances disclosed in 
the case before us, it appears to me thatthe right 
to a notice of action wag waived. It has further to be 
observed that, if the objection had been taken, as it 
ought to have been taken, when the application for 
amendment of the plaint was made, it would have 
been opento the plaintiff to bring a separate action 
in respect ofthe claim for the refund of the income- 
tax after due service of notice under s. 424, Civil 
Procedure Code. But not only was objection not 
taken on the ground of want notice but when 
leave was granted to amend the plaint, it was 
actually taken atatime when if the objection 
was allowed to prevail andthe plaintiff was driven 
to institute a separate suit for the recovery of the 
income-tax, he would be successfully met with the 
plea of limitation.” 

Mr. Jahagirdar contends that the same 
arguments would apply in the present case 
in which the objection based on s. 70, 
Bombay Co-operativs Societies Act, was 
not taken until Mr. Murdeshwar began to 
argue the present appeal. He has fur- 
ther pointed out that in the subsequent 
rulings which lay down that the provi- 
sions of s. 80, Civil Procedure Code are 
mandatory the argument of Mookerjee, J. 
in this case dces not appear to have been 


(6) 34 C 257; 50 LJ 148. 


(7) (1845) 14 M & W 199; 15 L J Ex. 253. 
(8) (1851) LIC B 588; 11 L JO P7z., 
L R 499; 23 L J Ex. 


a (1854) 9 Ex. 40; 2 O 
7. 
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considered. In Bhagchand Dagdusa v. 
Secretary of State (10) their Lordships 
of the Privy Council held as follows 
(p. 357*) : 

“Section 80 is express, explicit and mandatory, 
and it admits of nvo implications or exceptions 
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To argue, asthe appellants did, that the plain- 
tifs had a right urgently calling for a remedy, 
while s. 8) is mare procedure is fallacious, for 
s. 80 imposes a statutory and unqualified obligation 
upon the Court.” 

No notice as required under s. 80 had 
been givenin that case, and their Lord- 
ships held that the appellants had com- 
menced their suits before the law had 
allowed them to sue and that, therefore, 
they were entitled to no relief. Though 
in this case the arguments relied upon in 
Manindra Chandra Nandi v. Secretary of 
State (6) were not noticed or discussed, 
it seems to us that this case clearly con- 
cludes the matter, and that when the 
requisite notice under s. 80 of the Code 
has not been given before the institution 
of this suit, it must be held that such an 
omission prevents the Court from taking 
cognizance ofthe dispute involved. This 
was affirmed in a later Calcutta case 
Jagadischandra Deo v. Debendra Prasad 
Bagchi (11). In this case it was held : 

“Section 80 is express, explicit and mandatory 
and it admits of no implications as to the notice; 
we think it was the duty of the Court to look into 
the plaint and when, on the face of it, there was 
no averment as to ssarvice ofthe notice, the Court 
should have held that the suit was one which could 
not be instituted, and should reject the plaint, instead 
of going on with the suit.” 

This case, it may be observed, makes no 
reference to the earlier decision in Manin- 
dra Chandra Nandi v. Secretary of State (6), 
Even ifthat earlier decision were appli- 
Cable in the present case, it is to be observ- 
ed that there has been no waiver of the 
notice by the Registrar; and it cannot, in 
our Opinion, b3 argued that because the 
defendant did not raise any objection 
on the ground of want of notice, it can be 
said that the Registrar in effect has waived 
the requisite notice. The facts of the 
present case are not thus on all fours with 
those in Munindra Chandra Nandi v. Secre- 
tary of State (6). In our opinion, the clear 
decision in Bhagchand's case (10) leaves 
noroom for the waiver of the requisite 
notice in this case, and it must be held 


(10) 54 I A 338; 104 Ind. Cas. 257; AIR 1927 PO 
176; 51 B 725; 53 M LJ 81; 23 A L J 641; 29 Bom. LR 
1227; (1927) M W N 561; 46 0 L J 76; 1 Luck Cas. 
291; 320 W N61; 26L W 809 {P Q.) 

(11) 58 C 850; 132 Ind. Cas 634; AI R 1931 Cal. 
508; 35 O W N 161; Ind. Rul. (1931) Gal. 58 
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that the mandato1y requirements of s. 70, 
Bombay “ Co-opeiative Societies Act have 
not been observed In Maruti v. Namdev 
Co operative Society (12) also it was held 
that the terms of s. 70, Bombay Co-operative 
Societies Act, are mandatory, and we see 
no reason to take any other view. 


The result. therefore,is that both under 
ss. 54 and 57, Borabay Co-operative 
Societies Act, and the corresponding pro- 
visions ofthe earlier Act, and also under 
gs. 700f the Act of 1925, the lower Court 
was precluded from ‘considering the 
merits of the present suit. That being so 
it isnot necessary for us to go into the 
merits of this case which were really a 
subject-matter for the arbitrators to decide 
upon.’ We may, however, make one or two 
observations as tothe general facts of this 
ease. In the first place, we find that the 
learned arbitrators have passed decrees 
against the plaintiffs personally; and as two 
of them, besides, were minors, those decrees 
appear tous to be upen to objection on 
more grounds -than one. As regards the 
alleged fraudulent nature of the mortgage 
transaction and the part thatthe defend- 
ant society has taken therein, we do not 
fee] ourselves called upon to make any 
remarks except that the defendant scciety 
appears to have gone bebind the composi- 
tion scheme sanctioned by the Court: 
Exhibit 91 shows that the amount original- 
ly due to them which included future 
and penal interest was fully satisfied and 
it seems that the Bank Fas throughout 
treated the loan of Rs. 8,800 as taken by 
Govindrao himself. Mr. Murdeshwar has 
admitted that Govindrao took the initiative 
in getting thisloan from tke defendant 
Bank. As we understand that the plaintiffs 
have filed appealsto the Registrar of the 
Co-operative Societies against the awards 
of the arbitrators, these, of course, will be 
matters for the Registrar to consider and 
decide upon. We, accordingly, hold that 
the plaintiffs’ claim must fail and the 
suit is accordingly dismissed. We allow 
Appeal No. 109 and dismiss Appeal No. 110. 
As regards cosis, there is little doubt 
that if the defendant society had relied 
on s. 70, Rombay Co-operative Societies 
Actin the lower Court, that would have 
clarified the issues, and in all probability, 
stopped the litigation from coming to this 
Court. In view of that we allow the 
defendant half his costs in both the 


(12) 37Bom. L R 68; 154 Ind. Cas 735; AIR 1935 
Bom. 123; 7 R'B 369, 
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Courts, the plaintiffs bearing their own 
costs throughout. 

N. J. Wadia, J.—In my opinion the 
plaintifs’ suit must be dismissed under 
s. 70, Bombay Co-operative Societies 
Act VIT of 1925. That section provides 
that : 

“No suit shall be instituted ugainst ea society or 
any ofits officersin respect of any act touching 
the business of the society until the expiration of 
two months next after notice in writing has been 
delivered to the Registrar, or left at his office, 
stating the cause of action, the name, description 
and place of residence of the plaintiff and the relief 
which he claims; and the plaint shall contain 
a oo that such notice has been so delivered or 
e t 11 


It is admitted that no notice had been 
given with regard tothe present suit. The 
provisions of s.70 are similar to those of 
s. 80, Civil Procedure Code. The section 
is mandatory, and the consequence of the 
plaintiffs’ failure to give notice is as if their 
action had never been brought. As was 
held in Bhagchand Dagdusa v. Secretary of 
State (10) (p. 358*) : 

“It was unsustainable in limine. They com- 
meneed their suit before the law allowed them to 
sue, and can get no relief in it either by declaration or 
otherwise.” 

It was contended, however, that as the 
defendant Bank had not raised this objec- 
tion in the trial Courtor even in the me- 
morandum of appeal but Lad raised it 
only in the course of the arguments, it must 
be taken to have waived the objection 
and should not be allowed to raise it at thie 
late stage, when any fresh suit by the 
plaintiffs would be barred by limitation. 
Reliance has been placed on the ruling in 
Manindra Chandra Nandi v. Secretary of 
State (6). It was held in that case that 
(p. 2627) : 

“A notice under s. 424, Civil Procedure Code, is 
given for the benefitof the defendant, and it may 
be presumed that the intention of the Legislature 
was that the Secretary of State should have an 
opportunity of investigating the alleged cause of 
complaint and of making amends, if he thought 
fit, before he was impleaded in the suit. There is 
nothing to prevent the defendant from waiving the 
notice or from being estopped by his conduct from 
pleading the want of notice at the trial.” 

The objection in that case was taken at 
2 time when ifit had been allowed to 
prevail and the plaintiff had been driven 
to institute a separate suit for the recovery 
of the income-tax, he would have been 
successfully met with the plea of limitation. 
It was held that (p. 2827) : 

“Tt is well settled that, if provisions of law are 
waived inthe course ofa trial, they cannot after- 
wards besetup by way of objection to any step 
~*Page of 541 A—[Ed). 
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taken or about to be taken up onthe footing of the 
Waiver. .......° 


That wasaruling under s. 424, Civil 
Procedure Code, corresponding to the pre- 
sent s. 80 under which a notice to the 
Secretary of State is necessary before he 
can be sued. The principle laid down was 
that the provisions of the section were 
meantfor, the benelit of the defendant and 
he could waive them or could be held by 
bis conduct to have waived them. A 
notice under e. 10, Bombay Co-operative 
Societies Act, has to be served not cn the 
defendant Society but on a third party, tke 
Registrar, and it cannot be held that the 
conduct of the defendant in not raising the 
objection at the proper time c uld deprive 
the Registrar of a right which the law 
gives him. The section requires the fact of 
notice to be mentioned in the plaint and 
it is the duty of the Court to see that 
the mandatory provisions of the section 
are complied with. There has been no 
waiver of notice in this case by the Registrar. 
The contention of the appellant Bank 
(defendant) in Appeal No. 109 of 1931 
must, therefore, prevail and that appeal 
must be allowed and the plaintiffs’ suit dis- 
missed. 

It is clear that the plaintiffs’ suit was 
also barred under es. 54 and 57, Co- 
operative Societies Act. The plaint did 
not allege that the defendant had practised 
any fraud on the arbitrators, and the 
plaintiff cannot now be allowed in appeal 
to allege such a fraud. The rulings, 
Mahadeo Prasad v. Takia Bibi (4) and 
Raghunandan Ahir v. Sheonandan Ahir.(5) 
which were cited on behalf of the plaintiffs, 


would not therefore help them. It was - 


argued that ss. 5t and 57 cannot apply 
when the arbitrators have acted ultra vires 
and it was contended that in this case the 
arbitrators had no jurisdiction because 
the plaintiffs were parties to the proceedings 
not as heirs of Sitabai but as sureties, 
and no guardian for the minor plaintiffs 
was appointed in the arbitration proceed- 
ings. The award does not state clearly 
whether the plaintiffs were made parties as 
heirs of Sitabai and whether Ramabai, 
the mother of the plaintifis, who was a party 
to the proceedings, was a party in herown 
right or as guardian of the minor plaintiffs. 
The question is one cf mixed fact and law. 
If this objection had beén taken in the 
trial Oourt, the defendant Bank might 
have been in a position tu prove from the 
record of the arbitration proceedings that 
the plaintifis had been made parties as heirs 
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of Sitabai. It is not disputed that 
if they had been joined as heirs, the 
arbitrators had jurisdiction under s. 54, 
The learned trial Judge says in his judg- 
ment : 

“At the date of these proceedings Sitabai was 
dead and hence the present plaintiffs were made 
parties to the proceedings as heirs and represen- 
tatives of the said Sitabai, because Sitabai has 
left a will bequeathing allherecstate including the 
plaint property tothe present plaintiffs.” 

An issue was framed (Issue No. ‘) “were 
plaintiffs members of the society”, and in 
para. 22 of the judgment the learned 
Judge says: 

“This issue is not pressed because, under s. 54, Bom- 
bay Co-operative Societies Act, a dispute referred 
to therein includes a claim by the scciety for debts 
or demands due to it from a member or the heirs or 
assets of the past member.” 


This finding shows that it was appa- 
rently conceded during the trial that the 
plaintiffs had been sued as heirs of Bita- 
bai. No objection was evidently taken at 
that stage that though the plaintiffs were 
heirs they were not sued before the arbi- 
trators as such. The plaint itself contains 
an admission in para. 8 that in the pro- 
ceedings before the arbitrators the minor 
plaintifis were represented by their guar- 
dian Ramabai. There is, therefore, enough 
material before us to enable us to hold 
that the plaintiffs, who are admittedly the 
heirs of Sitabai, were sued before the 
arbitrators as such. The arbitrators were, 
therefore, acting within their powers, and 
under ss. 54 and 57 their awards could not 
be questioned in a Civil Court. I 


agree, 
therefore, with the orders made by my 
learned hrother, 

N. Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. 

Civil Revision No. 366 of 1936 
January 4, 1937 
MIDDLETON, J. C. 

Pandit SHIV LA L— PETITIONER 

VETSUS 
AKBAR KHAN— Opposite Parry. 

Civil Procedure Code (Act V of 1908), s. 52 (2)— 
Personal liability, tf accrues to legal representative 
T Sect DRD “Givil Procedure Ood 

ection A rocedure : 
when it is proved that the propeay ini a ee. 
legal representative from the deceased judgment- 
debtor is no longer in his possession. Until then 
there can be no execution against him personal- 


y. 
Qazi Abdul Wahab, for the Petitioner. 
oon Allah Bakhsh, for the Opposite 
arty. 
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Order.—The petitioner holds a. decree 
against tbe property of Abdulla Khan 
deceased, and attached a house in the 
possession of Akbar Khan son of Abdalla 
Khan. Akbar Khan objected on 
ground that the house was his personal 
property acquired by him before his father's 
death. The executing Court accepted the 
objection and released the house. The order 
was upheld in appeal and the petitioner 
comes up in revision. 

The concurrent finding of the Courts 
below that the house was the self-acquired 
property of Akbar Khan is not open to 
revision. It is, however, pointed out that 
one of the witnesses for Akbar Khan 
admitted that after Abdulla Khan’s death 
half his land was inherted by Akbar Khan 
and it is urged that under the provisions of 
s. 52 (2), Civil Procedure Code, the peti- 
tioner Can now execute his decree against 
Akbar Khan personally. There is no evi- 
dence upon the record that the land which 
Akbar Khan inherited has passed out of 
his possession. It was, therefore, essential 
that the decree-holder should have taken 
action against that land in the first in- 
stance or that he should have proved that 
it was no longer in the possession of Akbar 
Khan. Until the latter fact is proved 
s. 52(2), Civil Procedure Code, does not 
come into operation and there can be no 
execution against Akbar Khan personally. 
I dismiss the revision petition with costs. 


Pleader's fee Rs. 16. 
Ne Petition dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1185 of 1931 
November 12, 1935 
VENKATARAMANA Rao, J. 
BAVA SAHIB——APPELLANT 
` persus 
©. K. KRISHNA BOYAN AND ofHERS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 82— 
Liability to contribution—Lztent of—'Coniract to 
contrary’, if includes contract between mortgagor and 
purchaser of equity of redemption—Benefit of con- 
tract—Whether passes to subsequent purchaser of 
equity of redemption. — cae 

The statutory liability to contribution under s. 82, 
Tranafer of Property Act, ought not to be controlled 
by extrinsic principles. The expression “ contract 
to the contrary ` in the section might include a 
contract between the mortgagor and purchaser of 
equity of redemption and can be enforced by the 
mortgagor or a subsequent purchaser of the equity 
of redemption of another portion of the mortgaged 
property if the benefit of the contract has been 
assigned to him. The benefit of that contractmight 
pass tothe subsequent purchaser either in law or 
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in equity and no express assignment of the benefit 
of the contract is necessary in favour of a sub- 
sequent purchaser of the equity of redemption. 
Muhammad Abbas v. Muhammad Hamid (3), Muthiah 
Bhagavathar v. Venkatarama Ayyar (4) and Rama- 
bhadrachar v. Srinivasa Ayyangar (5), relied on. 
[p. 448, col. 1.] 

S. ©. A. against the decree of the Dis- 
trict Court, Coimbatore, in A. S No. 246 of 
1929. 

Mr. A.C. Sampath Ayyengar, for the Ap- 
pellant. 

Mr. T. M. Krishnaswami Iyer, for the Res- 


pondents. 


Judgment.—This Second Appeal raises 
a question of contribution. Defendant 
No. 2 was the owner of two houses and four 
items of lands bearing Survey Nos. 15-1, 
158-2, 152-2 and 157-2. On February 5, 1918, 
he mortgaged the houses and Survey Nos. 
152-2 and 157-2 for Rs. 2,000 to one Rangam- 
mal. On September z6, 1919, he mortgaged 
the houses as well asall survey numbers for 
Rs. 4,0L0 to. one Subramania Chetty. On 
April 28, 1920, he sold to defendant No. 1 
Survey Nos. 152-2, 158-2, 157-2 and 157-1 
fer Rs. 5,750. Out of the purchase money 
Rs. 750 was paid as advance and this was 
utilised in payment of interest to the two 
mortgagees aforesaid. Out ofthe balance 
of Rs. 5,000, Rs. 2,000 was reserved to be 
paid to Rangammal towards principal in 
full discharge and Rs. 3,000 was reserved 
to be paid to Subramania Chetty in part 
discharge. On January 25, 1922, defen- 
dant No. 2 sold the two houses to the plain- 
tifs: by Ex. A. Under the said purchase 
he was asked to pay Rs. 1,200 towards the 
mortgage in favour of Subramania Chetty. 
As defendant No. 1did not pay immediately 


- the sums reserved in his sale deed to the 


mortgagees, suits were filed on the mort- 
gages. The suit on the mortgage in favour 
of Subramania Chetty was filed in 192) 
being O. 8. No. 231 of 1921 on the file of 
the Principal Subordinate Judge of Coim- 
batore. The preliminary decree therein 
was passed on February 11, 1922, and 
defendant No. 1 deposited Rs. 3,000 into 
Court on dune 29, 1922, in part satisfac- 
tion of the decree and the plaintiff paid 
Rs. 1,200 on July 1, 1922. Forthe balance 
due, the properties mortgaged were being ` 
brought to sale and the plaintiff to save 
the properties in his possession being sold 
paid Rs. 1,983 in two sums (Rs. 1,000 on 
April 17, 1926, and Rs, 983 on April 9, 
1927) in addition to Rs. 1,200 paid in pur- 
suance of his sale-deed. Rangammal 
brought a suit on her mortgage being 
O.S. No, 698 of 1923 on the file of the Princi- 


1035. . ` 


pal Subordinate Judge of Coimbatore, and 
in execution of the decree, Survey Nos. 152-2 
and 157-2,in the possession of defendant 
No. 1, were sold, andin the Court auction 
sale held on October 13, 1924, Rs. 2,985 
was realised, and for the balance due, the 
plaintiff, to save his properties from being 
sold ‘paid Rs. 660 on the same date. The 
plaintiff has now filed the suit out of which 
this second appeal arises to recover the 
said two sums of Rs. 1,983 and Rs. 66 with 
interest thereun from defendant No. 1. 


The main defence of defendant No. 1 is 
that the properties purchased by the plain- 
tiff have contributed far less than their 
proportionate liability and, therefore, de- 
fendant No. 1 is not liable. Both the lower 
Court“ have decreed the plaintiff's suit. 
It is concended by Mr. Sampath Ayyangar 
on behalf of defendant No. | that the lower 
Courts have not correctly applied the law 
bearing on the matter, that s. 69 Con- 
tract Act, on which their decisions are 
based, is not applicable; that s. 82, Trans- 
fer of Property Act governs the case, and 
if the principle of that section is applied, 
his client, defendant No. 1, wuld not be 
liable; and he relies strongly on the deci- 
sion in Kunchithapatham Pillai v. Pala- 
malai Pillai (1), which lays down that 
ss. 69 and 70, Contract Act, do not apply 
to claims for contribution arising under 
circumstances mentioned in s. 82, Transfer 
of Property Act, that the expression “con- 
tract to the contrary” in the section is not 
applicable to a contract between the vendor 
and a purchaser of a share of equity of 
redemption, but the benefit of that agree- 
ment may be assigned in favour of a subse- 
quent purchaser of another portion of the 
mortgaged property and when such an as- 
signment was expressly made, a valid 
defence may be raised by the subsequent 
purchaser to aclaim for rateable contri- 
bution. The view expressed therein that 
an express assignment was necessary, does 
not seem to be correct in view of the 
decision of the Privy Council in Ganesh 
Lal v. Charan Singh (2). 

In that case two properties K and M 
were mortgaged on November &, 1906. The 
mortgagor sold the property K to one Sher 
Singh on May 19, 1914, and a considerable 
portion of the purchase money was left 


(1) 32 MLJ 347; 39 Ind. Cas, 405; A ILR 1918 
Mad. 1012; (1917) M W N 166. 

(2) 52 A 308; 124 Ind: Cas. 911; AIR1930 PO 
183; 57 IA 189; (1930) ALJ 753; 340 W N 661; 
Ind. Rul. (1930) P O 287; 32 Bom. L R 1146; 59M L 
J 177,52 OLS 117; 32L W 19 (PO), 
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with bim to enable him to discharge the 
said mortgage and other debts of the 
vendor. In July 1914, the property M was 
sold in execution of a decree against the 
mortgagor and purchased by a subject to 
the mortgage. On May 21, 1914, the 
property K was sold in execution of an- 
other decree and purchased by B subject 
to the mortgage and B subsequently as- 
signed the property to Sher Singh. The 
mortgagee sought to enforce his mortgage 
and in execution of the decree obtained 
thereon put up both the pr perties to sale, 
and the properties were sold before the 
sale could be confirmed. Sher Singh de- 
posited the mortgage amount into Court 
and filed a suit for contribution against 
A. A tried to resist the claim by plead- 
ing that under the sale by the mortgagor 
to Sher Singh dated May 19, 1914, he was 
bound to have discharged the mortgage 
out of the money reserved with him and 
he having failed todo so cannot seek any 
contribution. The Allahabad High Court 
took the view thatas A was not a party 
to the contract between Sher Singh and the 
mortgagor and asthe benefit of the con- 
tract had not passed to A, A was not 
entitled to take advantage of that contract 
and he was bound to contribute. Their 
Lordships of the Privy Council approve 
of this conclusion of the High Court and 


observe: 

“that s. 82 is the section that governs the case 
and that as the Act prescribes the conditions in 
which contribution is payable, it is not proper to 
introduce into the matter any extrinsic principle to 
modify the statutory provisions.” 

Referring to Muhammad Abbas v. Muham- 
mad Hamid (3), their Lordships again ob- 
serve: 

“The decision in the case to which the Subor- 
dinate Judge referred may be justified on the 
footing that in that case there passed to the 
party from whom the contribution was sought the 
benefit of the contract by which the money was to 
be applied, so that he could say ‘I have a con- 
tract which frees me from the liability to contrbu- 
tion which the section would otherwise impose on 
me.’ No such plea is available to the appellants in 
this case. They were not parties to the contract of 
May 19,1914, uor has the benefit of that contract 
passed to them in law or in equity ” 

This decision of the Privy Council is 
authority for the following propositions: 
(1) the statutory liability to contribution 
under the section ought not to be controlled 
by extrinsic principles: (2) the expression 
“contract to the contrary” in the section 
might include a contract between the mort- 
gagor and purchaser of equity of redemption 
and can be enforced by the mortgagor or a 


(3) 9 A L J 499; 14 Ind, Cas, 179, 
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subsequent purchaser of thé equity of re- 
,demption of another portion of thé mort- 
gaged property if the benefit of the con- 
tract has been assigned to him: vide 
Muthiah Bhagavathar v. Venkatarama 
Ayyar (4), at p.316*:(3) the benefit of 
that contract might pass to the subsequent 
purchaser either in law orin equity. That 
no express assignment of the benefit of 
the contract is necessary in favour of a 
subsequent purchaser ofthe equity of re- 
demption as laid down in Ramabhadrachar 
v. Srinivasa Ayyangar (5), is clear from 
the expression used by their Lordships 
of the Privy Council, viz, “in law or in 
equity” especially having regard to the 
facts of Muhammad Abbas v. Muhammad 
Hamid (3), with reference to which the said 
observation was made. In Muhammad 
Abbas v. Muhammad Hamid (3), H and W 
owned two properties J and B subject to 
certain mortgages. In April 1900 they 
sold a certain sharein B property to the 
plaintiffs therein reserving a major portion 
of the consideration with the purchaser to 
be paid tothe prior mortgagees. H and 
W received a portion of the said con- 
sideration from the plaintiffs and entered 
into an arrangement thut they would pay 
that portion to the mortgagees and the 
plaintiffs undertook to pay the balance as 
per arrangements in the sale-deed. Sub- 
sequently in April 1902, they sold portions 
of property to certain persons free of 
encumbrances; the plaintiffs having failed 
to pay the mortgagees, the morigagees 
sued on their mortgages and the plaintifis 
paid the entire amount and filed a suit 
for contribution against the vendees under 
the deeds of 1902 to recover the share 
proportionate to the shares in their bands 
which they were liable to contribute. 
Their Lordships held that the plaintiffs 
were not entitled to claim contribution to 
the extent of the amount reserved under 
the sale-deed. Ohamier, J. observed in that 
case as follows: 


“Tt is clear that as between the vendors and the: 


defendants the latter are entitled to hold the share 
in Hamalpore free from liability to contribute to 
the mortgage debts and that as between the ven- 
dors and the plaintitis the latter are bound to dis- 
charge the greater part of those debts. The plain- 
tiffs were supplied with funds for that express 
purpose. lt was not the intention of any of the 
parties concerned after April 10, 1800, that the 


(4) 89 M LJ 303; 163 Ind. Gas. 977; AIR 1936 
Mad. 106; 59 M121; 42 L W 482; (1955) M WN 
1242; 9 R M 84. 

(5) 32M L J 347; 39 Ind. Cas. 405; A IR 1918 
Med. 1012; (1917) M W N 168. 
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shares in the two villages Should contribute 
rateably to the mortgage debts,” 

_ Their Lordships of the Privy Council. 
justify this decision on the ground that 
the benefit of the contract which H and 
W entered into with the plaintiffs must be 
deemed to have passed to the vendce de- 
fendants under the sale-deed of 1992. 
This inference, it may be noticed, was based 
cn the fact that the property was sold free 
from encumbrances theugh the mortgages 
were subsisting on the property on the date 
of the sale. It is, therefore, necessary to see 
whether in this case by virtue of the sale- 
deed in favour of the plaintiffs the benefit 
of the agreement between defendant No. 2 
and defendant No.1 passed to the plain- 
tif. The sale deed mentioned two mort- 
gages as subsisting on the properties, one 
in favour of one A, Ramaswami Chetty and 
the other in favour of Subrabmaniam 
Chetty. In regard to the latter, Rs. 1,200 
was reserved with the plaintiff for dis- 
charging a portion of the debt due to him, 
bu! no mention was made of Rangammal’s 
mortgage. Tbe covenant for assurance is - 
significant. It is to this effect: 

‘In respect of the undermentioned properties, 
there are no encumbrances other than the afore- 
said two mortgages, If any such encumbrances 
exist or happens to exist, I myself-shail come 


forward and discharge the same at my own 
expense,” 


Ib is, therefore, plain thatit was intended 
to sell the property free of encumbrances 
including Rangammal's mortgage save tbe 
two mortgages aforesaid, and there is fur- 
ther a covenant to make good the loss 
arising from the enforcement of any en- 
cumbrances other than the said two 
morigages. Thus, so far as Rangammal's 
morigage is concerned, I am inclined to 
draw the inference which their Lordships 
of the Judicial Committee drew from the 
transaction in Muhammad Abbas v. Muham- 
mad Hamid (3), i. e, the benetit of the 
agreement must be deemed to have passed 
either in lawor in equity to the plaintiff: 
cf. also Kamta Singh v. Chaturbhuj Singh 
(6), cited with approval in Muthiah Bha- 
gavathar v. Venkataram Ayyar (4), at 
p. 4164, The result of the agreement is 
this: that as between the plaintiff and 
defendant No. 1 the houses stand exonerat- 
ed from all liability to the mortgage of 
Rangammal and the plaintiff standing in 
the shoes of defendant No. 2 is entitled to 
recover what he had to pay towards the suid 
mortgage. 

But the same cannot be said of S bra- 


(6) 8 Pat. 585; 120 Ind. Cas. 17; A IR 1929 Pat 
664; Ind. Rul. (1929) Pat. 657. 


: mr *Page of 69M L J—[Hd,] | 


1937 
mania Chetty’s mortgage. It is difficult 
to draw any inference as to the benefit of 
the said agreement passing to the plaintiff 
| 50 far as it relates thereto. There was an 
express recital in the sale-deed in favour 
of the plaintiff that the encumbrances in 
favour of Subramania ‘Chetty were subsist- 
ing on the mortgage and the covenant of 
defendanj No. 2 was only in respect of en- 
cumbrance other than Subramania Chetty’s 
mortgage. Further the facts also do not 
warrant such an inference. The date of 
the sale-deed in favour of defendant is 
April 28, 1920. On that date the amount 
payable to Subramania Chetty was 
Rs, 4,000, and the understanding arrived at 
as spoken to by defendant No. 2 is that defen- 
dant No. 1 should pay Rs. 3,000 and defendant 
No. 2 Rs. 1,000. There isno evidence that 
Subramania Chetty was willing to receive 
Rs. 3,000 and exonerate the suit property, 


` .norany evidence that defendant No. 2 was 


ready with the sum of Rs. 1,000. Fur- 
ther, it transpires from the evidence that 
five days after the sale in favour of de- 
fendant No.1 the defendant No. 2 appears 
to have sold the same properties to Sub- 
ramania Chetty and there appears to have 
been a litigation and an injunction issued 
to defendant No. 2 therein: vide D. W. 
No. 2's evidence, p. 19; and defendant No. 1 
states that he was not put in possession 
of the properties for nearly two years after 
the date of the sale. It may be noticed 
that the suit of Subramania Chetty to enforce 
his mortgage was filed in 192] and the said suit 
was pending when the plaintiff purchased 
the property on January 25, 1922, and the 
preliminary decree in Subramania Chetty’s 
mortgage suit was passed on February 1l, 
1922. Defendant No.1 deposited the sum 
of Rs. 3,000 reserved with him into Court 
in June 1922, within four months after the 
date of the preliminary decree. 

As already stated it is difficult to say 
from the evidence that there was really a 
non-fulfilment of the obligation entered 
into by defendant No. 1 and in these cir- 
cumstances presumption of any benefit of 
the agreement relating to this mortgage 


being transferred to the plaintiff would. 


not arise. In this view it is unnecessary 
to consider the correctness or otherwise of 
the decisions in Karuppan Ambalagaran 
V. Sakuth Levvai (7) and other cases cited 
at the bar. The decree of the learned 
District Judge, so far as it allows payment 
made towards Rangammal’s mortgage, must 


(7) 26 ML J 74; 22 Ind. Oas. 253; AIR 1914 Mad. 
371; 14 ML T 478. 
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stand, but in regard to the amount paid 
towards Subramania Chetty’s mortgage, l 
reverse his decree and remit the case to 
the lower Appellate Court to ascertain the 
proportionate amount of liability which the 
properties Purchased by the plaintiff will 
have to contribute, and passa decree for 
the amount found to have been paid by 
him in excess of the sum payable. In 
ascertaining the rateable contribution, the 
Court will have regard to the decision of 
the Privy Council in Faqirchand v. Aziz 
Ahmad (8), and that the amount payable 
to Rangammal and the interest on Rs. 3,000 
from date of plaint by Subramanian Chetty 
up to date of deposit by defendant No. | 
into Court should be borne by defendant 
No 1. I direct the parties to pay propor- 
tionate costs, only in this appeal. 


AN. Decree modified. 

(8) 54 A 199; 136 Ind. Cas. 751; A I R1932 P © 
74; 59 1A 106; 90 WN9I; ern AL J 195; 36 C 
W N 437; 35 L W 421; (1982) M WN 445; 62M L 
J 492; 13 P LT 261; Ind. Rul. (1932) P C 149; 55C L 
J 271; 34 Bom. L R 760 (PO). 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 65-B of 1934 
July 15, 1936 

STONE, C. J. 
JAGOBA KASHIBA KASAR of 
DHAMANGAON —APPELLANT 


VETSUS 

ANAND RAO AND O0THERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, r. 63 
—Attachment—Claim by purchaser dismissed—Suit— 
Burden of proof—Onus, when shifts — Fraudulent 
transfer—Debtor’s property purchased by one creditor 
at fair price long before action by other credttors— 
Validity of purchase—Motive of purchaser, if 
material. 

Where on dismissal of a claim made by the pur- 
chaser of property to its attachment, he files a regular 
suit, the initial onus is on the plaintiff, But the 
burden is shifted when the plaintiff claiming tu be a 
purchaser of the suit property proves his purchase by 
producing a duly registered sale-deed containing 
recitals showing consideration. The defendant then 
has to prove that the consideration is utterly in- 
adequate. V.H.A. E. M. Firm v. Maung Ba Kyin 
(2) and Apputhurat Chettiar v. Vellayan Chettiar (4), 
relied on. 

It is one thing to prevent adebtur from screening 
his property from his creditors, and another thing to 
enable one creditor to obtain that debtor's property 
at the expense of another creditor who has settled his 
debt long before the first creditor moves by taking 
in exchange for it a property, which has been 
purchased at a fair price by the creditor whoisa 
near relative. Where everything has been done in 
order, the document of transfer has been duly 
registered months before any action by the creditor, 
and the purchaser shows he has paid a sum in cash 
he has given up a promissory note and he has made 
himself liable for a debt, then the Court is fully 
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justified in arriving at the conclusion that, whatever 
might have been the motive of the vendor, the pur- 
chaser was acting in good faith and for considera- 
tion. 


5. C. A. from tke appellate dacree of the 
Court of the 3rd Additional District Judge, 
Amraoti, dated November 80, 1533, in Civil 
Appeal No. 32 of 1933, reversing the decree 
of the Court of the SubJudge, Second 
Class, Chandur, dated March 4, 1933, in 
C. S. No. 439 of 1932. 

Mr. J. R. Mudholkar, for the Appellant. 

Mr. D. B. K. V. Brahma, for the Respond- 
ents. 

Judgment.—Some time in 1931 a suit 
was filed by the present appellant (de- 
fendant in the present action) against one 
Babia on a debt and a decree was obtain- 
ed. The decree-holder sought to attach in 
execution a certain house. Execution being 
sought, the present plaintiff putin a claim 
objecting to that house being taken in exe- 
cution, because he said the kouse did not 
belong to the judgment-debtor, but belong- 
ed to him (the present plaintiff.) That claim 
was dismissed wherenpon the present 
plaintif brought the present suit under 
O. XXI, r. €3, and the qucstion has now 
been raised as to whether the plaintiffis a 
bona fide purchaser for value. 

1 observe thatin this case, as in another 
which disposed of recently, the actual 
issue raised is not whether the purchaser 
is Lona fide purchaser for value so that 
the transaction cannot be avoided under 
ihe provisions of s.03 of the Transfer of 
Property Act, even though the vendor was 
acting fraudulently witha view to defeat 
and delay his creditors. The issue raised 
is whether the sale is a genuine or a bogus 
transaction, and I again point out that such 
an issue does not raise with precision the 
points of fact in dispute. However, al- 
though the issue is somewhat unfortunately 
worded, Lam satisfied that it has not re- 
sulted in the parties failing to apply their 
minds to the real matter in dispute, and 
the case has proceeded as though it were 
necessary for some one to prove either that 
the sale was bona fide and for value, or 
that the sale was not bona fide and for 
value. | 

The main question argued before me is 
as to upon whom is the burden of proof in 
such cases. It is a common ground that 
the Privy Council in Seth Ghunsham Das 
y. Umapershad (3), has established thav 


(1) 15N L R68; 50 Ind. Cas, 264; A I R 1919 P O 6; 
17ALJ 410; 36 M L J 483; 21 Bom, L R 472; 23 C 
W N 817; (1919) M W N 513; 10 L W511; LUPLR 
WP O) 86 (P 0). 
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where there has been aclaim proceeding 
and where a claim has been dismissed in 
circumstances such as here present, and 
then a suit is brought the burden is upon 
the claimant plaintiff. The only substan- 
tial question has been to what extent is 
that general principle affected by the deci- 
sion of the Privy Council ina V. E. A. R. M. 
Firm v. Maung Ba Kyin (2). There Vis- 
count Dunedin on behalf of the Board ob- 
served at p. 855* 

“Now they being the ostensible owners of the 
property under a duly registered deed and a deed 
of transfer, obviously the party claiming to attach 
that property for some body else's debt, not their 
debt, but the debt of the original debtor, must show 
that the sale wag a fraudulent one.” 

He goes on to say: 

_ “and that could only be done in this case (there 
is no other evidence) by showing utter inadequacy 
of consideration.” _ 

That observation has been considered in 
three later cases. In Mahadeo Misser v. 
Ram Prasad (3), itis observed, after the 
above citation had been made :— 

“In other words, their Lordships cast the burden 
upon the defendantin that case to show that the 
sale was fraudulent because the plaintiff had succeed- 
ad in proving the passing cf consideration,’ ; 

“In Appathurai Chettiar v. Vellayan Chet- 
tear (4), it is observed :— 

“It is urged that the Privy Ocuncil ruling, V. BE. A. 
R.M. Firm v, Maung Ba Kyin (2), places the burden 
of proof upon the defendant. It is significant that in 
this case the burden of proof is nowhere mentioned, It 
is iuled that, where there is a duly registered deed, 
obviously the party claiming to attach that property 
for somebody else's debt must show that the sale 
was & fraudulent one, and “that could only be done 
in this case (there is no other evidence) by show- 
ing utter inadequacy cf consideration. So far a 
Rs. 17,000 was concarned, there was adequacy of 
consideration; Therefore, there only remains the 
Rs. 3,000 supposing that the puyment ofthis Rs 3,000 
in hard cash was not establiched it is not enough 
to allow their Lordships to draw the conclusion 
that it was a fraudulent sale.” 

“The ruling does not slate when the defendant 
must undertake his obvious task of showing that 
the duly iegistered deed was fraudulent. If, fol- 
lowing the usual practice, the plaintiff assumes the 
original burden and puts inthe registered deed, then 
if the defendant has nothing at all to say against 
it, the plaintiff would succeed.” 

Now, in my opinion, that ecrrectly states 
the pcsition. ‘hat is to say in a case 
such asthe present the plaintiff has the 
burden placed upon him. That burden he 
discharges by putting inthe duly registered 


(2) 5 R 852; 105 Ind. Cas.~788; AIR 1927 P C 237; 
4 O WN 926;53M LJ 388; 29 Bom. L R 1481; 32 O 
W N 28; 46 O L J 349,27 L W 447 (P 0). 

(3) 8 lat. 890 at p 697; 119 Ind. Cas, 74; A IR 1929 
Pat. 579; 10 P LT 339; Ind. Rul. (1929) Pat. 570. 

(4) 55 M 748; 137 Ind. Cas, 879; A I R 1932 Mad. 302; 
(1932) M W N 97; 6zM L J 236; 35 L W 276; Ind, Rul, 
(1932) Mad, 475. 
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deed. Ifthe matter stops there, he has 
discharged the burden of proof. In other 
words, if the defendant isto succeed, ke 
must now start to prove something, and by 
proving something, he may shift the burden 
again, and so forth. In Pandurang v. Tukaram, 
152 Ind. Oas. 441 (5) the matter in case before 
this Court {the Court of the Judicial Commis- 
sioner), and Gruer, A.J. C. (as he then was) 
held that the onus initially lies on the 
plaintiff, but makes an observation that 
suggests that both in the Patna and the 
Madras cases the burden was shifted be- 
cause the plaintiff had succeeded in pro- 
ving the passing of consideration. In 
essence that may be correct, butI should 
prefer to say that I think their Lordships 
of the Privy Council said in VY. E. A. R. M. 
Firm v. Maung Ba Kyin (2) as they appear 
to have been understood to have said in 
Appathurai Chettiar v. Vellayan Chettiar 
(4) the burden is shifted when the plaintiff 
claiming to be a purchaser of the suit 
property proves his purchase by producing 
a duly registered sale deed which contain 
recitals showing consideration. But in 
this case there is really no difficulty be- 
cause even if you put the burden of proof 
upon the plaintiff, in my opinion has dis- 
charged it. He has shown the following 
things : 

(1) He is no near relative of the defen- 
dant. (2) The transaction was at least six 
months and may have been nearly eighteen 
months before the suit was filed in 1931. 

(3) The sale transaction was the subject- 
matter of a sale deed, which sale-deed was 
_ duly registered. (4) That the consideration 
for the transfer was Rs. 700 and that that 
was areasonable sum. (5) That the Rs. 700 
consisted of three items, one for Rs. 330 
one for Rs. 350 and one for Rs. 20. (6) 
That the Rs. 20 was paid before the Regis- 
trar. (7) That the Rs. 350 was due tohim 
on a promissory note which he gave up. 
The promissory note is produced. (8) That 
Rs. 330 consideration was given in the 
following way : The vendor was indebted 
toa Co-operative Society; the amount of 
the indebtedness had not been arrived 
at; the purchaser undertook to become a 
a surety for that amount and undertook to 
settle such sum as, on an arbitration, 
should be found due from the vendor to 
the Co-operative Society (9) That he sub- 
sequently became a surety and settled 
the amount found due by the award. 

it has heen vigorously argued hefore me 


108 152 Ind, Cas, 441; AIR 1934 Nag. 253;7R N 
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that be was a surety before the sale transac- 
tion and that argument has been based 
on two grounds. (1) Itissaid thatif one 
looks at Ex. 5-which is an extract from a 
register of the Co-operative Society, one 
will see that itis dated July 1, 1930, that 
this purchaser is one of three sureties and 
that presumably all those sureties were 
taken at the time of the loan, and that in 
conjunction with (2) the evidence of the 
Co-operalive Society (P. W. No. 5) it is 
apparent that the surety was given before 
the sale transaction which is three weeks 
later in date. The evidence, however, of 
the representative of the Co-operative 
Society is against that argument. He 
says the said surety was taken in the 
year 1931, and thatthe purchaser (the 
present plaintiff) alsoexecuted an agree- 
ment to the effect that he would be bound 
by the award of the Registrar. Recalled 
he says onlooking atthe register that he 
finds that the plaintiff signed in the register 
as a surety fora loan as found due on 
July 1, 1930, that the date when he signed 
is not given, but that it was made some 
time after July 1, 1930, and that the agree- 
ment was executed by which I take it he 
means the agreement that he the present 
plaintif) would be bound by the award 
ofthe Registrar,) atthe time when the 
signature was made. I think a fair infer- 
ence from this is that, having undertaken 
to be liable to pay Rs. 330 in part con- 
sideration for his purchase, at a later time 
the present plaintiff carried out his bar- 
gain. He has made himself liable as 
surety and so he is bound to carry out the 
award of the Registrar. 

That has been the view taken by the 
Appellate Court, and even if I disagreed 
with it, I should not be justified in revers- 
ing afindingin second appeal, unless of 
course it was a preverse finding for 
which there is no evidence whatever, or 
was arrived at by casting the burden on 
the wrong party and thereby shutting 
oral evidence. No such suggestion has been 
made as to perversity here obviously it 
isnot perverse and there is here no sug- 
gestion that any evidence has been shut 
out. I think it is only proper to remark, 
itis one thing to prevent a debtor from 
screening his property from his creditors 
and another thing to enable one crditor, 
to obtain that debtors property at the 
expense of another creditor who has settled 
his debt long before the first creditor moves 
by taking in exchange for if a property 
which, as here has been purchased at a 
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fair price by the creditor who-isa near 
relative. Everything has been done in 
order; the- document of transfer has been 
duly registered months before any action 
by the creditor; and the purchaser shows 
he has paid a sumin cash, he has given 
up a promissory note and he has made him- 
self liable for a debt. I think that the 
Court is fully justified in arriving at the 
conclusion that whatever, might have been 
the motive of the vendor, the purchaser 
was acting in good faith and for con- 
sideration. That has been what the 
Appellate Court here has concluded, and 
although of course another reasonable mind 
might come to another conclusion, as did 
the trial Judge in this cage, I cannot say 
that the appellate Judge arrived at a 
wrong conclusion. 
The appeal is dismissed with costs. 
N. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revision Cases Nos. 869 of 1935 and 
129 of 1936 
(Criminal Revision Petitions Nos. 799 
of 1939 and 120 of 1936) 
November 16, 1936 
Horwitu, J. 

PANCHAYET BOARD, SIVAGANGA— 
CoM PLAINANT—PETITIONER 
VETSUS 


T. PILLATHIAN SERV AI—Rgsponpgnt ] 
Madras Local Boards Act (XIV of 1920), s. 222, 
Sch. IV, rr. 25, 33--Alteration of assessment—Neces- 
sity of notice—Preparation of half-yearly lists— 
Public notice, whether sufficient—Limttation for pro- 
secution for non-payment of tax—Starting point. 

Schedule IV, r. 25, of the Madras Local Boards 
‘Act, contemplates the preparation of a list every 
half year showing the persons wha have to pay 
taxes and the amount due by each of them. It ig 
not, however, necessary for the President to prepare 
an entirely fresh list every half year. He can 
adopt the old one with such amendments as may 
be necessary subject only to the condition that he 
“must prepare a completely fresh list once in every 
five years 

Individual notice tothe tax-payer concerned is 
necessary only when an alteration in the assessment 
is made at some time other than the occasion on 
which the half-yearly list is prepared; in other 
casee public notice of the amendments made to the 
list is enough. A prosecution for non-payment if 
assessment under r. 33 of the Local Boards Act, 
must be lodged within three years of the date on 
which distraint of defaulter’s property becomes im- 
practicable. 

Cr. Rev. Pet. under ss. 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Ocurt to revise the judg- 
ment of the Court of the Bench of Magis- 
trates, Sivaganga, in B. C. No. 106 of 1934. 
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Mr. V. Ramasawmy Ayyar, for the Peti- 
tioner. ; 

Mr. N. G. Krishna Ayyangar, for the 
Respondeat. 

The Public Prosecutor, for the Crown. 

Order.--TLe petitioner in Criminal Re- 
vision ase No. 129 of 1936 was prosecuted 
under Sch. IV, r. 33 of the Madras Local 
Boards Act, for non-payment of texes. The 
Sivaganga Bench Court found that Le was 
liable to pay such assessment us had been 
demanded of him before the Panchayet 
Board had increased it, and ordered him to 
pay atthe rate for three years and to pay 
a fine of five rupees. One amount claimed 
by the Panchayet Beard was disallowed on 
the ground ihat it was barred by limita- 
tion and another on the ground that as 
no proper notice had gone to the petitioner, 
the rent could not be enhanced. In appeal 
the order of the Bench Court was confirm- 
ed. Two revision petitions have been filed, one 
by the Sivaganga Panchayet Board regard- 
ing the amount disallowed and the other 
by the accused, in which he raises a num- 
ber of technical pleas. 

The pleas raised in Criminal Revision 
Case No. 129 of 1936 seem to be the same 
as those raised in the name of appeal by- 
the accused and the Joint Magistrate seems 
to have satisfactorily answered them. A 
principal ground of objection to the findings 
of the Courts below will also fail because of 
my findings in Oriminal Revision Case 
No. 869 of 1935, filed by the Board. Crimi- 
nal Revision Case No. 129 of 1936 is, there- 
fore, dismissed, 

One of the points raised on behalf of the 
Sivaganga Panchayet Board is that the 
order of the Panchayet. Court in holding 
that proper notice had not gone to the 
accused is wrong. Schedule IV, r. 25, 
seems to contemplate the preparation of a 
list every half year, showing the persons 
who have to pay taxes and the amount due 
by each of them. It is not, however, neces- 
sary for the President to prepare an en- 
tirely fresh list every helf year. He can 
adopt the old one with such amendments as 
may be necessary, subject only to the con- 
dition thes he must prepare a completely 
fresh list once in every live years. It ap- 
pears that ihe list complained of was pre- 
pared inthe ordinary course of business 
by the Board at the end of a half year for 
the purpose of levying taxes during the 
ecming half year. Rule 25 would, there- 
fore, apply, and that rule requires, that 
only public notice of the amendments made 
in the list is necessary. Such public notices 
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are given as laid down in r. 23, by 
beat of drum in the village. Presumably 
this was done in the ordinary course of 
business and no allegation has been made 
by the accused that this rule was not com- 
plied with. The complaint of the accused 
which has been upheld by the two Courts 
below, is that the accused was not given 
an individual notice. I agree with the 
learned Counsel for the petitioning Board 
that such individual notice is necessary 
only when the President of the 
Panchayet Board makes an alteration in 
. the assessment at sometime other than the 
occasion on which he prepares the half- 
yearly list. The Panchuyel Court kas erred 
on this point. Allowing the higher assess- 
ment the Panchayet Board will be entitled 
` to a further sum of Rs. 40-10-0. 

It is also argued that even in respect of 
tLe rent for the year 1930-31 the claim is 
not barred. As I understands. 222 of the 
Local Boards Act, the prosecution must be 
launched within three years from the date 
on which the presecution might first have 
been commenced. Turning to r. 32 (2) we 
find that a notice of demand is to be sent 
tothe assersee. [fhe does not pay within 
19 days, his property can be distrained ; 
and if the distraint of the defaulter’s pro- 
perty is impracticable, the President may 
prosecute him before a Magistrate—See 
r. 33 (2). The prosecuticn must, therefore, 
be launched within three years of the date 
on which distraint becomes impracticable. 
In the present case, the impracticability 
of distraint arose because the accused 
removed his movables from his house; and 
it is from the date of his doing so, that the 
distraint became impracticable. The Board 
could not take action within 15 days of the 
sending of the notice and it is probable 
that the accused removed his property 
upon receiving notice. If, in fact, the 
accused removed it at some later.date than 
the first day upon which the distraint was 
permissible under r. 33, it was the duty of 
the Panchayet Board especially ina crimi- 
nal prosecution, to prove exactly at what 
later date the property was removed. They 
not having done that, we must presume 
that distraint became impracticable on the 
very day on which the Board is authorised 
by r. 33 to distrain property, i. ¢.,15 days 
after the serving of the notice. Admittedly 
the prosecution was not within three years 
of that date, as far as 1930-31 is concerned. 
1, therefore, find that the Bench Court was 
right in this respect. 

In the result the petition is allowed with 
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respect to the enhanced rent Rs. 40-10-0 
and the order of the Bench Court amend- 
ed accordingly. 

A. Petition allowed. 


ee On 


LAHORE HIGH COURT 
Criminal Revision No. 1432 of 1936 
November 26, 1936 
ABDUL RASHID, J. 

HAKAM KHAN AND ANOTABR—PETITIONERS 
VETSUS 
EMPEROR—-RESPONDENT 

Penal Code (Act XLV of 1860), s. 323—Prosecu- 
tion evidence disbelieved—Conviction based on in- 
juries on persons of accused—Whether can be upheld. 

Where in a prosecution under s. 323, Penal Code, 
the Judge disbelieved the entire prosecution evi- 
dence and convicted the accused simply because 
they bore a number of injuries on their persons : 

Held, that the conviction could not be upheld 
simply because they bore injuries on their persons. 
Ifthe Judga wanted to maintain the convictions of the 
accused, it was incumbent upon him to base the 
convictions on some evidence apart from the presence 
of injuries on the persons of the accused. 

Or. Rev. against an order of the Sessions 
Judge, Attock at Campbellpore, dated 
September 8, 1936. 

Mr. Manohar Lal Mehra, for the Peti- 
tioners, 

Mr. D. R. Sawhney, for the Respondent. 

Order.—The petitioner Hakam Khan has 
been convicted under ss. 323 and 148, 
Indian Penal Code, and has been sentenced 
to six months’ rigorous Imprisonment on 
each count. The petitioner Ali Khan has 
been ordered to pay a fine of Rs. 50 under 
s. 323, Indian Penal Code. They have pre- 
ferred a petition for revision to this Court. 

The learned Sessions Judge has disbe- 
lieved the entire prosecution evidence in 
this case. He has, however, convicted the 
petitioners on the ground that both of them 
bear a number of injuries on their persons, 
and thal this is the only sure test for de- 
termining as to who took part in a free 
fight which ensued between Muhammad 
Khan's party and Ali Khan’s party. 

This petition must be accepted, as the 
entire prosecution evidence has been dis- 
believed by the learned Sessions Judge. 
The conviction of the petitioners cannot be 
upheld simply because they bear injuries 
on their persons. It has been pointed out 
frequently by this Court that it is no offence 
to be hit. If the learned Sessions Judge 
wanted to maintain the convictions of the 
petitioners, it was incumbent upon him to 
base the convictions on some evidence 
apart from the presence of injuries on the 
persons of the petitioners. 
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For the reasons given above I accept this 
petition for revision and acquit the peti- 
tioners. Fine, if already paid, shall be re- 
funded. 


N. Revisicn allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 234 of 1929 
January 25, 1937 
AMEER ALT, J. 
PRABHAS CHUNDER MULLICK anp 
OTHERS —APPLIOANTS 


VETSUS 
DHIRENDRANATH KER AND oTHERS— 


Opposite PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 95, 97- Mortgage decree against executors in 
their representative capacity—-Decree and sale~ 
Purchaser, if can, by proceeding under rr. 95 and 97, 
obtain possession as against beneficiaries under the 
will. 

Where a mortgage decree has been obtained 
against executors in their representative capacity 
and there has been a decree for sale and sale held, the 
purchaser cannot, by proceeding under rr. 95 
and 97, O. XXI, Civil Procedure Code, obtain 
possession as against the beneficiaries under 
the will, that is to say, the beneficiaries entitled to 
the estate which is represented by the executors. 
Beneficiaries donot claim under executors and are 
not judgment-debtors, 


Mr. C.C. Biswas, for the Applicants. 

Mr. M.N. Dutt, for the Mother (Opposite 
Party). 

Mr. S. R. Das, for the Widow (Opposite 
Party). 

Mr. Sudhish Roy, for the Grandson (Op- 
posite Party). 

Order.—This is an application under 
O. XXI, r. 97, Civil Procedure Code, and 
it raises a point which I should have 
thought would have been covered by 
authority. The point is this: Where a 
mortgage-decree has been obtained against 
executors in their representative capacity 
and there has been a decree for sale and 
sale held, can the purchaser by proceeding 
under rr. 95 and 97 obtain possession as 
against the beneficiaries under the will, that 
is tosay, the beneficiaries entitled to the 
estate whichis represented by the execu- 
tors. Apparently, the answeris no. The 
short facts are as follows : 

Qn April 11, 1927, the executors in ques- 
tion of the will of Thakurdas Ker made a 
morigage purporting to mortgage as exe- 
cutors. On January 31, 1929, the suit on 
the mortgage was filed (the suit in which 
this application is made) being Suit No. 254 
of 1929. On July 5, 1929, the usual pre- 
liminary mortgage-decree was passed. On 
August 31, 1929, a suit was filed by three 
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grandsons of the testator being, Suit 
No. 1838 of 1929 for administration and 
for a declaration that various transactions 
by the executors including this mortgage 
were not binding on the estate. The two 
executors I should have said were the two 
elder sons of Thakurdas Ker. On August 18, 
1930, was made the final decree in the 
mortgage suit. On February 1591932, the 
suit filed by the grandsons was heard by 
me and so far as matters in -issue are con- 
cerned, was dismissed, that is to say, I held 
the mortgage to be valid. There was an 
appeal on December 9, 1934. The appeal, 
too, was dismissed. There was, however, a 
further appeal which is still pending to 
the Judicial Committee. 'The question at 
issue depending as it does on the construc- 
tion of a somewhat peculiar will was by 
no means simple, i.e one upon which it 
is possible to take different views. There 
are, however, two decisions in favour of 
the mortgagee. On Novebmer 25, 1935, the 
widow of Thakurdas Ker, the testator, filed a 
suit of Ler own being Suit No. 1987 of 1935 
basing her claim inter alia upon her right 
of residence given by the will. On Novem- 
ber 28, 1935, Kusum Kumari applied for 
stay of the sale of the mortgaged premises. 
Her application was dismissed, and on 
November 30, 1935 the executors of the 
mortgagee, that is, of Indira Debi, pur- 
chased the property for Rs. 46,000. At 
that sale a notice was read on behalf of 
Kusum Kumari stating her claim. 

The purchasers obtained a sale certifi- 
cate on April 7, 1936, and on June 26, 1936 
obtained an order under O. XXI, r. 95, 
against the actual defendants, the execu- 
tors, and the other persons who are now 
respondents to the application, the grand- 
sons and Kusum Kumari. On August 18, 
1936 this petition was filed for an order 
of evictment under O. XXI, r. 97. Why 
the matter has been so long pending, I do 
not know. The position taken up by the 
decree-holders is as follows: That a decree 
against the executors, other things being 
equal, binds the beneficiaries. The be- 
neficiaries who claim under the will are, 
therefore, bound by the decree, bound by 
it as much as the executors. Further, 
that even if they can be regarded as dis- 
tinct, their claim to possession in this case 
is not bona fide both because they have 
unsuccessfully resisted the decree in the 
suit which was brought by them and which 
was dismissed in this Court, and further 
because the additional ground now urged 
by them of right to residence is res judicata, 
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being a matter which they 
should have raised in that suit. 
to the administration suit. 

In my opinion it is not necessary to 
consider the question of res judicata and 
no such question really arises on this 
application. That decision is still under 
appeal and, therefore, there has been no 
final decision. The question of res judicata 
is this. Whether that question can be 
raised in proceeding other than the suit 
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which isnow under appeal, that isto say, ` 


whether it is constructively included in 
that suit cannot be raised, for instance in 
the suit brought by Kusum Kumari. In my 
opinion no question of res judicata affects 
the present application. Mr. 8. R. Das for 
the widow and Dr. Roy for the grandsons, 
except for the first ground I am about to 
mention urge the following point: The 
first point, that Kusum Kumarias a Hindu 
widow claims aright of residence de hors 
the will. That claim, however, does not 
appear to have been put forward in her 
suit, or indeed, in the grounds put for- 
ward by her on this application. Secondly, 
that they have a right of residence under 
the will the right of residence being 
a specific legacy which was assented to by 
the executors. That their rights are, there- 
fore de hors the estate. Thirdly, even if 
they be regarded as ordinary beneficiaries, 
they rely upon the fact that their rights so 
based are still the subject-matter of appeal 
to the Privy Council and they argue, al- 
ternatively, even if the decree be binding 
it is only binding subject to their right of 
residence. And lastly they contend that 
at any Yate their claim to possession is 
bona fide. 

Mr. Das referred to a casein D. E. D, 
J. Ezra v.d. E. Gubbay (1) at p. 912% 
where, the question of the meaning of this 
phrase is discussed by Rankin, J. The 
question, however, to my mind depends upon 
the: terms of the Code and the question 
which interested me during the application 
was this: whether the beneficiaries in this 
case can be regarded as coming under the 
words “judgment-debtor or persons claiming 
under the judgment debtor". Beneffciaries 
do not. claim under executors and so far as 
judgment-debtor is concerned, there is a 
definition in s. 2 which excludes them. 
Order XXI, r. 35, is sufficient to eject any 
person “bound by the decree”, those are the 
words used. ‘They are bound by the decree 


a) 47 0 907; 60 Ind. Cas. 969, A IR 1920 Cal 
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but they are bound by a mortgage decree 
nota decree for possession. They do not, 
therefore, come under O. XXI, r. 35. 
There is a farther provision which was not 
referred to by Counsel on either side, ap- 
parently, introduced after the judgment of 
Rankin, J. in D E. D. J. Ezra v.d. 
Gubbay (1). Section 146 of the Code: 
“Where any proceeding may be taken or appli- 
cation made by or against any person then the 
proceeding may bə taken or application may be 
Koen by or against any person claiming under 
m 


But again, and I think I have already 
indicated my view, that beneficiaries can- 
not be registered as “claiming under” the 
executors. Section 146, therefore, does not 
apply to the case of beneficiaries. The 
logic of the matter appears to me to be 
the following: Apart from special circum- 
stances the beneficiaries are bound by the 
decree. This would bring them under 
©. XXI,r. 35. If the suit brought was a 
suit for possession, it does not bring them 
underO, XXI, rn $5. The point is this: 
that the decree has been made and the 
decree-holder's rights exhausted. This is 
an application by the purchaser and his 
rights are entirely governed by r. 95 
onwards. Tne rules as Rankin, J. pointed 
out are not perfectly drawn ; the antithesis 
in one section does not correspond in all 
cases with antithesis in the other, but | 
think itis clear that unless a person has 
a decree for possession in his favour he can 
only eject the actual judgment-debtor. 
With regard to the question of instiga- 
tion, that must be a question of influence 
in each case. In my opinion the respon- 
dents here cannot, within the meaning of 
the section, be held to be in occupation at 
the instigation of the judgment-debtor. 
I have not been able to discover the 
English Rules dealing with the point of 
law or to see whether there is any difference 
in the principle embodied in them. It 
seems, therefore, that the unfortunate pur- 
chaser has to file a separate suit and can- 


not rely upon the summary procedure. No 
order as to costs. 
N. Order accordingly, 
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_ MADRAS HIGH COURT ; 
Oivil Appeals Nos. 372 of 1926, 36 and 
105 of 1927 
July 22, 1935 
RAMESAM AND CORNISH, JJ. 
Vadlamannatii VENKATA- 
KRISHNAYYA AND OTHERB— 
DEFENDANTS— APPELLANTS 
versus 
Vadlamannati VENKATANARAYANA 
RAO AND oTaERS—PLAINTIFFS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47, 
0. XXI, rr. 96, 93—Applicability of s. 47—-Objec- 
tion in execution by parties to suit and by strangers 
Dispute between parties should be decided in 
execution—Stranger's objections should be decided by 
separate suit—-Sale certificate should bear date of 
confirmation—Delivery of possession—Right of land- 
lord and tenant-—-Dispute between decree-holder and 
judgment-debtor—Separate suit, whether barred— 
Duty to raise question in the earlier proceedings 
and the bar in the later suit are co-extenstve— 
Party impleaded in one capacity—Objection by such 
party in another capacity—Objections do not fall 
under 3. 47— Objections should be raised and decided 
in separate suit—Applicability of doctrine to mort- 
gage suits. 

Where in execution persons who were parties to 
the suit obstruct the delivery of land to the pur- 
chaser, claiming an occupancy right therein, the 
question should be decided in execution proceeding 
but as to others who were not parties to the suit, 
a regular suit isthe only remedy and s.47, Civil 
Procedure Code, is no bar. [p. 46], col. 1.] 

Sale certificate should bear the date of confirmation. 
(p. 457, col. 2 ] 

Where the delivery that was originally attempted 
was under O XXI, r. 95, but the result ofall the 
objections raised was that the outstanding dispute 
that remained was only the right of the tenants, the 
commonsense and} reasonable view is that the deli- 
very so far aa landlord's right was concerned, was 
effected and what was not completed was the right 
to actual possession asserted by the tenants. [p. 
461, col. 2.] 

Section 47, Civil Procedure Code, is a bar to a 
regular suit if the object ofthat suit is to decide 
a question between the decree-holder purchaser 
and the judgment-debtor. Where the object of the 
suit is to settle dispute between decree-holder pur- 
chaser and persons other than the judgment-debtors, 
s. 47 cannot be a bar and itis no objection to 
say that there was no delivery under r. 96. There 
ig no rule of law which says that there must be 
some kind of delivery. The only rule of law is 
one requiring that all disputes between the decree- 
holder purchaser and the judgment-debtor should be 
settled in execution proceedings and only indirect- 
ly this rule of law involves the need for obtaining 
some deliyery under rr. 95 and 96. But if the dis- 
pute itself is not as against the judgment-debtor 
but against some other persons the need for delivery 
as against the other persons, goes and there is no 
bar toa regular suit. In other words all that is 
obligatory on the decree-holder purchaser in the 
pursuit of a proceeding for obtaining delivery is to 
have an outsanding dispute between him and the 
judgment-debtor, Kattayath Pathumay v. Raman 
Menon (i) and Sandhu T'aranagar v, Hussain Sahib 
(2), distinguished. [p 462, col. 2.) 


The bar of s, 47 can only apply to cases where 


VENKATAKRISHNAYYA V VENKATANARAYANA RAO (MADR.) 


“16910 


there is a duty to rajse the question in the earlier 
proceedings. The duty to raise the question in the 
earlier proceedings and the bar in the later suit 
are co-extensive and each compliments the other. 
Where there is no duty to raise the question in the 
earlier proceedings, there can be no bar in the later 
proceedings. The bar in the later suit can only be 
because of the duty to raise the question in the 
earlier proceedings. Ir. 465, cols. 1 & 2.] 

Where the impleading of party was in, one capa- 
city and questions (claims) are raised in execution 
objecting to the decree in another capacity, they are 
not matters falling under s. 47 and should be decid- 
ed in a regular suit and no appeal lies against an 
order in execution, or in other words the capacity 
in which a party is impleaded has got to be looked 
to in applying s. 47, the only exception to this 
rule being where the question is raised by a person 
as legal representative when, though there is ap- 
parently a different capacity, the question should be 
settled in execution. [p. 466, col. 2.] 

Similarly if a party is impleaded in a mortgage 
suit by reason of one capacity and if he has no 
other points which he wishes to raisein another 
capacity but was not impleaded in the latter capa- 
city, these other points could not only be not raised 
in the suit but could not beraised even in execu- 
tion prcceedings, because the capacity would then 
be different and should be agitated only in a regu- 
lar suit. If a claim is made it will be iù the 
nature of a claim petition by a stranger and there 
cannot be an appeal but only a regular suit should 
follow. Sham Lal Sahu v. Amar Prasad (33), follow- 
ed, Ramnathan Chettiar v, Levvai Maracayer (25), 
Upendra Neth Kalamurit v. Kusum Kumari Dasi 
(27) and Venkatasami Pillai v. Kuppayee Ammal 
(28), relied on. [ p. 467, col. 2.] 

O. A. against the decree of the Sub- 
Judge, Narasapur, dated December 21,1920. 

Mr. Varadachari, for the Appellants. 

Mr. Srinivasa Ayyangar, for the Respon- 
dents. 

Ramesam, J—The above three appeals 
are appeals from the decrees of the Sub- 
ordinate Court of Narasapur in two original 
suits. Appeals Nos. 372 of 1926 and 36 of 
1927 are cross-appeals from the decree in 
O. 8. No. 7 of 1922. Appeal No. 105 of 1927 
is an appeal from the decree in O. B. No. 27 
of 1922. O. S. No. 7 of 1922 was itself 
originally instituted in the Subordinate 
Court of Ellore where it was O. 8. No. 96 of 
1919, but it was transferred to the Subordi- 
nate Court of Narasapur where it was re- 
numbered as No.7 of 1922. The other suit 
was originally filed before .the District 
Munsif of Bandar where it was O. 5. No. 397 
of 1919. It was then transferred to the 
Subordinate Court of Kjlore where it was 
numbered as 95 of 1921 sothat if may be 
tried along with the other connected suil 
and it was then transferred to the Subordi- 
nate Court of Narasapur where it was 
numbered as 27 of 1922. It will now be 
convenient to take the frst of the suits 
(O. S. No. 7 of 1922) and the two appeals 
from the decreé in it. The facts of this suit ' 
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May now be stated. Plaintiff No. 1 V. 

Venkataramayya, and defendant No. 1, V. 
Venkatakrisbnayya, are brothers. Plaint- 
if No. 2 is plaintiff No T's son. Defend- 
ants Nos, 2 and 3 are defendant No. I's sons. 
The plaintiffs, (hough natives of the Kistna 
District, were resident in Madras at the 
time of the transactions connected with the 
suit. 

Defendants Nos. 1 to3 are residents of 
Masulipatam. The two plaintiffs and the 
three defendants together filed a suit 
(O. 8. No 65 of 1908) against certain persons 
on a mcTigage-bond, dated November l, 
1892, and obtained a decree. An extract 
from the suit register relating to that suit is 
now filed as Hx. 2: ior tne purpose of 
identifying the partie... The first two 
plaintiffs there are the present plaintiffs 
and plaintifis Nos. 3 to 5; these are the 
present defendants Nis. lto 3. In execution 
of that decree two villages belonging to the 
mortgagors were brought to sale. Previous 
to the sale both plaintiffs Nos. 1 and 3 
obtained leave to bid. Originally their idea 
wag that both the branches of the family 
might purchase the properties in auction 
but afterwards it seems to have been 
arranged that plaintiff No.1 only should 
take all the properties to be purchased in 
auction and plaintiff No.3 should be paid 
by plaintiff No. 1 his half-share of the value 
of the properties. Accordingly almost at 
the last moment it was settled that plaint- 
iff No. 3 whowas in Masulipatam should 
bid for the properties but really on behalf 
of plaintiff No. |, On this understanding 
both the villages were knocked down in 
favour of plaintiff No. 3 (on behalf of 
plaintiff No. 1)in the auction held on Septem- 
ber 7, 1914. The sale was confirmed on 
October 20, 1914. According to the original 
understanding Rs. 26,000 had to be paid by 
Plaintiff No. 1 to plaintiff No 3. 
Rupees 3400 had been previously sent by 


Ex. F, dated October 5, 1914, and the other: 


Rs. 23,000 were sent by a letter, dated 
November 5, 1914, :Ex. M), to Vakil Mr. 
Hanumantha Rao, who acted for both the 
plaintiffs. 

To avoid loss of interest Mr. Hanumantha 
Rao handed over the money to plaintiff No. 3 
but took a promissory note for it (Ex. H, 
dated December 25, 1914), because by that 
time a dispute arose between plaintiffs Nos. 1 
and as to who should bar the stamp 
churges for conveying the whole property to 
plaintiff No. 1 and who should bear the loss 
of interest. Exhibit M is the letter written 
by plaintiff No. 1 tothe same Vakil giving 
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his views inthe matter. The parties then 
applied to the District Judge praying that 
the sale certificate may | eissued in favour of 
plaintiff No. Lonly. Exhibits 5 (a) and 17 are 
affidavits, dated November 13, 1914, sworn 
by plaintiff No.3 mentioning the arrange- 
ment. Exhibit U, dated November 22, 1914, 
is a letter written by plaintiff No. l's clerk 
Kusal Ramayva to plaintiff No.1 reporting 
the payment of Rs. 26,000 and mentioning 
some small differences between the parties 
(vide para. 4). The application came on 
for orders before the District Judge who 
would not accede :o the request of the 
parties saying that there was no authority 
for it and who directed that the gale 
certificate should be issued in the name of 
the party who actually bid at the sale, 
namely, plaintif No. 3 and not plaintiff 
No. 1. It almost looks as if this order of 
the District Judge, refusing to issue the 
sale certiticate in favour of plaintiff No. 1, is 
at the root of the subsequent misunderstand- 
ing between plaintifis Nos. land 3 because 
the question immediately arose as to who 
should hear the expenses of the stamp for 
the re-conveyance. 

The sale certiticate was actually issued 
on January 13, 1915, but bears date October 
20, 1914, for under the Civil Procedure Code, 
it sould bear the date of confirmation. 
Applications for delivery of the properties 
were filed in July 1915. Exhibit © is the 
petition and Ex. C-listhe affidavit dated 
July 15, 1915. Of the two villages that 
were purchased, viz, Guntagadur and 
Peunada Agraharam, the plaintiffs were able 
to obtain easy delivery of the former village 
and there need be no further reference to 
it hereafter. But in the case of Pennada 
there was objection by certain persons 
putting forward certaia limited rights of 
their own in the village and obtaining 
delivery to that extent. There were reports 
by Amins regarding these objections. On 
account of the differences between the 
parties as tothe loss of interest and the 
stamp charges, the Rs. 26,000 sent by 
plainiiff No. 1 for the purpose of payment to 
plaintiff No.3 were refunded by plaintiff 
No. 3 to Mr. Hanumantha Rao and Mr. 
Hanumantha Rao returned the amount to 
plaintiff No. 1. Plaintiff No.3 filed a suit 
on October 3, 1916,0n the original side of 
this Court to recover the amount because 
plaintiff No. 1 was resident in Madras, 
Though the trial Judge Coutts Trotter, J., 
as he then was, dismissed the suit, it was 
decreed by Sir John Wallis, ©. J. and 
Spencer, J. nO §8. No. 72 of 1917. The 
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result of these transactions is that though 
plaintiff No. 1 had to pay for tke other 
half share to plaintiff No. 3 he did not obtain 
actual possession of cne of the villages that 
were purchased in Court auction. Accord- 
ingly .the present suit was filed in the 
Subordinate Court of Ellore on August 30, 
1919, for possession of the properties or in 
the alternative for damages amongst defend- 
ants Nos. 1 to 3 (plaintiffs Nos. 3 to 5 in the 
other suit) for their breach of duty in 
taking further appropriate steps for obtain- 
ing effective possession on behalf of plaint- 
iff No.1. Defendants Nos. 1 to 3 pleaded 
that they were not liablein damages as they 
had done everything they were bound to 
do according to the original arrangement. 
A formal conveyance was executed by 
defendants Nos. 1to 3 in favour of the 
plaintiffs on August 4,1916, but the plaintiffs 
would not acceptit. Asto the proceedings 
taken for obtaining delivery of the village 
they pleaded in para. 11 of the written state- 
ment thus: 

“The Agraharam lands of Pennada have been in 
possession of the ryots. These plaintiffs are bound 
to issue notices to quit, etc., to the tenants and to 
take necessary steps for evicting the ryots and for 
taking actual possession. As the plaintiff desired 
symbolical delivery at least should be obtained 
in the usual course, thess defendants applied 
for delivery of possession algo. Thereupon 
delivery warrant also was issued, Thereupon 
these defendants seeing there would be no objec- 
tion to symbolical delivery and believing 
bona fide that symbolical delivery would have been 
obtained, mentioned in the sale-deed that those 
lands also were said to have been taken posses- 
sion of,” 

The other allegations in the plaint were 
denied. Of the remaining defendants in 
this suit, defendant No. 4 wes the original 
mortgagor. Hedoes not contest the suit 
except as toa small matter which it is un- 
necessary to mention. Defendants Nos. 6 
and 7 were originally co-owners with defend- 
ant No. 5 of the lands in their possession, 
but in the family arrangement the lands 
had fallen wholly to the share of defendant 
No. 5 and so they have no further interest 
in the suit. Defendants Nos. 13 to 16 and 19 
do not appear in the case. Defendants 
Nos. 21, 29 and 31 to 33 also do not contest 
the suit. Defendant No. 30 died pending 
suit, Itis necessary to refer in greater 
detail to the pleas of the 5th, 8th, 9th and 
the others. The present defendants Nos. 5, 
6 and 7 were defendants Nos. 6,7 and 8 in 
O. S. No. 65 of 1908. The reason for 
impleading them in that suit is this: 
Defendant No. 5's father Somaraju filed a 
suit against the mortgagors of that suit 
and obtained a money decree and in execu- 
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tion of that money decree brought certain 
items in the Pennada Agraharam to sale 
in public auction o2 January 214, 1906, and 
purchased them for Rs. 84. Tnat sale was 
confirmed on April 18, 1906, and the sale 
certificate issued is Ex. 32. The sale 
certificate shows that the sale itself was 
made subject to the mortgage in favour of 
the five plaintiffs in O. S. No, 60%f 1908. 
It is because they were purchasers {subject 
to the plaintiffs’ mortgage) and, therefore, 
they were entitled to have an opportunity 
of redeeming the mortgage that they were 
impleaded as defendants in O. S. No. 65 
of 1908. Bubin the suit itself they never 
raised any objections to the plaintiffs’ 
right to a decree. At the time of the 
delivery proceedings also they never raised 
any objection. But inthe present written 
statement defendant No. 5 pleaded that the 
plaintiffs were not entitled to posses- 
sion in tbis suit and that they 
should have obtained possession only in 
execution proceedings. Defendants Nos. 8 
and 9 are Inti Ramachandrudu and Inti 
Bhaskara Rao. Ramachandrudu’s father 
Subbarayudu and Bhaskara Raos father 
Venkataswami were defendants Nos. 4 and 5 
inO. S. No. 65 of 1903. The reason for 
impleading them in that suit was that they 
filed a suit against the mortgagors on a` 
mortgage later in date than the mortgage 
of the plaintiffs in O. S. No. 65 of 1908 and 
obtained a decree and in the auction held 
on January 4, 1909, in execution of that 
decree, defendant No. 8 purchased certain 
items in the Pennada Agraharam. The sale 
was confirmed on April 22,1909. Exhibit 
29 is the sale certificate. But that sale 
again was expressly made subject to the 
mortgage of the five plaintiffs in O. S. No. 65 
of 1908. 

Defendant No. 8 obtained delivery of the 
lands he purchased but this delivery was 
not a delivery of the actual possession of the 
lands but only the right to collect the eist 
from the ryots because as in the other case 
the ryots were claiming occupancy rights in 
the lands. The delivery receiptis Ex. 33, 
dated August 20, 1909. Hventhe receipt 
granted by him shows that only the right 
to collect cist was delivered: wide Ex. 27, 
dated August 20, 1929. At the time of the 
delivery proceedings in 1915 the present 
defendant No. 8 claimed occupancy rights 
in some of the items he purchased. ‘T'nis 
was all the objection he raised. There was 
no objection raised to the delivery of the 
other items purchased by him. But in his 
present written statement he also pleaded 
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that the plaintiffs were bound to obtain 
delivery in execution proceedings and could 
not get possession in this regular suit. The 
predecessor-in-title of defendants Nos. 10 to 
12 was defendant No. 3in O. 5. Na. 65 of 
1908. ‘T’hey are impleaded in the present 
suit because they filed a suit against the 
mortgagor and obtained a money decree 
and in execution of that money decree got 
some of the mortgage properties in Pennada 
sold in public auction on January 6, 1909, 
The sale was confirmed on February 6, 1909, 
and the sale certificate Ex. 23 was issued on 
March 11, 1909. This sale was expressly 
made subject to the mortage held by ihe 
five plaintiffs in O. S5. No. 65 of 1908. But 
these defendants did not appear as 
objectors in the delivery proceedings in 
1915. Defendants Ncs. 10,12 and 25 to 28 
now plead that the plaintiffs are not entitled 
to obtain possession in this suit but are 
bound to obtain it only in execution proceed- 
ings. Defendant No. 18, who appeared as 
an objector in the delivery proceedings, 
now says that he has no interest in the 
suit lands, but that his objection in the 
delivery proceedings was really cn behalf 
of defendants Nos. 10 to 12 and 25 to 28, It 
is not necessary to refer to the pleas of the 
other defendants. On these pleadings 14 
issues were framed. Issue No. 1 related 
tothe arrangement between the plaintiffs 
and defendants Nos. 1 to 3. Issue No. 2 
runs thus: 

Whether defendants Nos. 1, 2 and 3 and 
plaintiffs are not bound to obtain delivery 
through Court of the suit land purchased 
in auction, and if so, whether the suit is 
maintainable against the other defendants ? 

It is unnecessary to state the other issues. 
On Issue Na. 2 the Subordinate Judge 
found that plaintiffs and defendants Nos. 1 
to3 carnot obtain possession in this suit 
and were bound to obain possession in 
proceedings in execution of the decree in 
O. S. No. 65 of 1808. He accordingly dis- 
missed the suit for possession and gave 
a decree for damages to ihe plaintiffs 
against defendants Nos. 1 to 3 the measure 
of dameges being the value of half of the 
Pennada lands at the time of thesuit. 
Defendants Nis. 1 to 3 appeal in Appeal 
No. 372 of 1926. Appeal No. 36 of 1997 
is crost-appeal by the plaintiffs. In it.the 
claim for possession is repeated. So far 
as the plaintifs and defendants Nos.1 1038 
are concerned, it isnot necessary to notice 
at length the contentione between them 
pecause it was stated before us by the 
Jeamned Advocates for these parties that if 


VENKATAKRISHNAYYA V. VENSATANARAYANA RAO (MADR.) 


459 


the question of possession as against the 
oiher defendants is decided, tkey are 
willing to settle the differences as be- 
tween themselves, and on this statement 
we heard the appealsin the first instance 
in so far as they related to the tight to 
possession as against the other defen- 
dants. 

The contention on behalf of the other 
defendants is that possession of the suit 
lands cannot be obtained in this suit but 
should be obtained in execution of O. S. 
No. 65 of 1908. This contention is based 
on s. 47, Civil Procedure Code which 
provides that all questions arising be- 
tween the parties tothe suit in which the 
decree was passed, or their representatives, 
and relating to the execution, discharge 
or Satisfaction of the dec:ee, shall be 
determined by the Court executing the 
decree and not by a separate suit. The 
argument is this: Where tte decree-holder 
has to obtain delivery of certain lands in 
execution of the decree from the judgment- 
debtor, his only remedy is by application 
for delivery. It is not of course suggested 
that delivery may uct be obtained pri- 
vately, i.e. by consent cf parties (and ib 
is very rarely that judgment debtors con- 
sent to deliver properties to decree holders), 
but where the parties do not consent to 
such delivery andthe help of the Court is 
necessary, only the executing Court can 
he'p the decree-holder, and no separate 
suit against the judgment-dettcr will lie. 
Now with reference to this section, at this 
‘stage, itis necessary to notice one pcint 
of difference between the several Courts 
in India, If the person who hasto obtain 
delivery is the decree-holder only, there 
is no scope for much difference. But where 
in execution of the decree the decree-holder 
purchases tke properties of the judgment- 
debtor (whether mortgage decree or money 
decree), then the question arises whether 
the decree holder-purchaser is also bound 
by the rule in s. 47,4. e. whether he should 
obtain delivery only though the executing 
Court and cannot resort toa separate suil. 
The Madras H:gh Court ard lately the 
Calcutta High Court have held that s. 47 
applies to decree holder-purchasers, but 
the other High Courts have held that it 
doesnot. The decisions of the Madras 
High Court in this matter are reported in 
Kattayath Pathumay v. Raman Menon (1) 
ON Sandhu Taranagar v. Hussain Sahib 
(2). 

(1) 26 M 740;13 M L J 237. 

(2) 28 M87; 14 M LJ 474. 
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The latest decision of the Oalcutta High 
Court is reported in Kailash Chandra v. 
Gopala Chandra (3). A different rule pre- 
vailed earlier in that Court. The latest 
decisions of the Patna, Allahabad and 
Bombay High Courts are reported in 
Tribeni Prasad Singh v. Ramasray Prasad 
(4), Bhagavati v. Banwari Lal (5) and 
Hargobind Fulchand v. Bhuder Raoji (6) 
all decisions of Full Benches. The learned 
Advocate for the appellants questions 
the correctness of the Madras rulings in 
this matter but in view of the fact that 
we are bound by the decisions of our 
Court he has net addressed us an elaborate 
argument. However, he has not given up 
the point and expressly reserves his right 
to argue it in a higher Court if such a course 
becomes necessary. At present he is con- 
tent to argue the appeals on the footing 
that the Madras view is correct It may 
perhaps be convenient to state the main 
reasons for the difference between Madras 
and the other High Courts. The view pre- 
vailing in the other High Courts is that 
once a decree is executed by bringing the 
properties of the judgment-debtor to sale 
the execution of the decree is compk ite; 
theright to obtain delivery of the pur- 
chased properties isnot a matter relating 
to execution, discharge or satisfaction of 
the decree; therefore, a regular suit to 
obtain possession lies and s. 47 is not a 
bar. But the view of the Madras High 
Court and latterly that of the Calcutta 
High Court is that until the delivery of 


the property: is obtained, the decree-holder ` 


cannot be said to have obtained satisfac- 
tion of his decree, the right tothe prop 
erty is in substitution for the money to 
which the decree-holder was entitled and 
until he got the property, it cannot be said 
that his right tothe decree amount is 
satisfied; therefore, the dispute about 
delivery though it may nct relate to exe- 
- cution or discharge still relates to saisfac- 
tion of the decree and so in-thecase ofa 
decree-holder who is also auctivn-purchaser 
delivery must be obtained in execution 
proceedings only and not by a separate 
suit. Mr. Varadachari who argued the 
case for the appellants then points out 
that even in Madras it was held that where 
the dispute is really between the decree- 

(3) 530 781; 95 Ind. Gas 494; A I R 1926 Cal. 
798: 300 W N 649; 430 LJ 345 (F B). 

(4) 10 Pat. 670; 183 Ind, Oas. 337; AI R1931 Pat. 
24): 12 P L T 423; Ind, Rul (1931) Pat. 337 (F B). 

(5) 31 A 82; 1 Ind. Cas. 416; 6 A L J.72 (Œ B.) 

(6) 48 B 550; 83 Ind Cas. 932; AI R 1924 Bom, 
429; 26 Bom, L R 601. 
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holder-purchaser on the one hand and some 
other persons who are not judgment-debtors 
on the other hand, the bar does not apply 
and a regular suit lies, and he relies on 
the following decisions: Yelumalai Chetti 
v. Srinivasa Chetti (7) Kolintavita Mama 
Anuma v. Kalinatavita Haji Kandi (8), 
Hassain Ammal Bibi v. Ismail Moideen 
Rowther (9) and Ahmed Kutty v. Ckera kava 
Maidutty (10). Now I proceed to discuss 
the cases assuming that the Madras view is 
correct. According to this view a claim 
for delivery of the purchased lands remain- 
ing unsatisfied is really a question bee 
tween the decree-holder and the judgment- 
debtor and if the judgment debtor has 
got to be proceeded against for ob- 
taining delivery, such proceedings should 
be in execution only and not by a separate 
suit. 

The essence of the reasoning is that 
there isan outstanding dispute between 
toe  decree-holder-purchaser and the 
judgment-debtor and such a dispute 
should be settled in exectition only. Bear- 
ing these remarks in mind Jet us examine 
the facts of this case and see how far the 
principle of Madras decisions applies. 
When in 1915 the Amin proceeded to 
Pennada Agraharam for delivering 
possession of the purchased lands to the 
plaintiff what is it that happened? The 
morigagor judgment-debtor (defendant 
No. 4in O. S. No. 65 of 1908) raised no 
objection. When we remember that the 
right to allthe lands in the Agraharam 
had passed to other purchasers befor the 
execution in 1914 there is not much in this. 
Defendant No. 5, who was impleaded as 
prior purchaser but subject to the mort- 
gage of the plaintiff in O. S. No. 65 of 
i908 and who had raised practically no 
defence to the suit, also raised no objec- 
tion. He had been a previous purchaser 
of a large number of items in the village. 
The present defendants Nos. 8 and 9 were 
the sons of defendants Nos. 4 and 5 in 
0O. S. No 65 of 1908 and therefore, re» 
presentatives of the judgment-debtors in 
that suit. Now what was the objection 
which they raised? They claimed occu- 
pancy rightin 7 items. Asa matter of fact 
defendant No. 8had purchased 14 items, 
but he did not raise objection to alt the 


(7) 29 M 294. 

(8) 31 M 37; 17M L J 543. 

(9) 28M LJ 642; 29 Ind, Cas, 976; A I R 1916 Mad. 
430; (1915) M W N 414, 

(10) 39 M L T 281; 105 Ind. Cas, 414; A IR 1927 
Mad. 952. 
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14 items andevenasto the itemsas to 
which he raised objection the objecticn he 
put forward was not one based on their 
own title as to which they were content to 
submit tothe decree-holders bul only one 
relating to occupancy rights as terants. 
The present defendants Nos. 13 and 14 also 
. raised the objection that they were entitled 
to occupancy rights but they do not resist 
the suit now. 

There are anumber of other objectors 
who also claim occupancy right in certain 
items but they were neither parties in 
O. S. No. 65 of 1908 nor with the excep- 
tion of defendants Nos. 15, 17, 13, 24, 32 and 
do, parties to the present suit. Of these 
defendant No. 15 does not resist the suit 
now. As already mentioned defendant 
No. 18 obstructed the delivery proceedings 
claiming occupancy right but he claims no 
interest in the suit; only he says now that 
his obstruction was on behalf of defend- 
ants Nos. 10 to 12 of which there is no 
proof. The net result is that all the 
obstruction that happened ‘was on 
the ground that certain persons had got 
occupancy right in the suit lands. Beyond 
this there was no objection to the de- 
livery and no obstruction. Hxhibit 13 
(A) is the report of the Amin stating 
seriatim the objections raised by the various 
objectors. 

On an examination of this document we 
find that, except in the case of defen- 
dants Nos. 8 and 9 whose fathers were 
parties to O. 8. No. 65 of 1908 and who 
also objected in respect of some items only 
in the delivery proceedings, all the others 
were not judgment debtors in O. S.No. 65 
of 1208. Now as a result of the objection 
to such a delivery by the Amin as would 
affect their occpupany rights and no objec- 
tion by anybody else as to anything 
beyond this, what is the outstanding 
dispute left? It is a dispute raising the 
question whether certain tenants in the 
village are entitled to occupancy rights 
but no more. In so far as such a dispute 
was raised by the parties toO. S. No. 65 
of 1908, it may be that the question should 
be decided in execution proceedings. But 
even as to them only the question of the 
occupancy right is the outstanding dispute 
left to be decided. But as to others who 
were not parties toO. S. No. 65 of 1908, 
they being not parties to that suit, a 
regular suit is the only remedy ands. 47 is 
no bar. - 

It has been argued by the respondents’ 
Advocate, Mr. Srinivasa Ayyangar, that in 
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such a case the decree-holder should 
formally obtain delivery of the landlords’ 
interest under O. XXI, r.96. Order XXI, 
r. 95, relates to delivery of actual posses- 
sion, 1. en vacant possession. Rule 96 re- 
lates to delivery of properly in the occupa- 
tion of tenants whether the tenants claim 
some interest in the land or some right to 
remain in it wuether it is occupancy right 
or tenancy for a term, or tenancy from 
yearto year, provided the right to remain 
in the land was asserted. In this case it 
is true that the delivery that was origin- 
ally attempted wus under O. XXI,r. 95, 
but the result of all the objections raised 
was that the outstanding dispute that 
remained was only the right of the ten- 
anis. Nothing else remained. Under such 
circumstances it seems to me that the 
commonsense and reasonable view is that 
the delivery so far as landlord's right was 
concerned, was effected and what was not 
completed was the right to actual posses- 
sion asserted by the tenants. Now it ig 
contended that nothing has been delivered, 
not even the interest of the landlord, and 
therefore, no regular suit lies. It is 
obvious on the face of the dccuments that 
actual possession could not be delivered 
because of the objection of the tenants to 
actual possession. 

The right of the landlord is really an 
intangible interest, and though, if the 
decree-holder wishes to go through the 
form of delivery under O. XXI, r. 96, 
recognizing the right of the tenants he 
may do so, is there any rule of lay which 
says that he is bound to do so? Aciual 
possession is in the tenants. They insist 
On retaining actual possession. An in- 
tangible right remains in the landlords. 
There is no objection from those land- 
lords. 

At this stage we may remember that the 
possession obtained by defendant No. 8 
was only the right to collect the kist he 
was In actual possession. There was no 
actual possession to be delivered from him. 
Nor can it be suggested that the decree- 
holder should then go through the proce- 
dure indicated in r. 97. Such an applica- 
tion is bound to end in dismissal if the 
Court is satished that the objection wag 
raised by persons other than the judgment- 
debtor and raised bona fide. In the case 
of defendants Nos. 8 and 9 as to some 
of the items purchased by defendant No. 8 
all the objections were by persons other 
than the judgment debtêr claiming a bona 
fide right to oceupy the land. Now it must 
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be remembered that at that time there 
was actually litigation between the Agra- 
haramdars of Pennada and other jeroiti 
tenants of this village in which the tenants 
claimed occupancy rights and the lind- 
lords denied them. ln 1915 appeals were 
actually pending inthe High Court. In 
that litigation the District Munsif found 
against the landlords but the Subordinate 
Judge decreed the landlords’ suit and 
found against the tenants and the tenants 
appealed to the High Court. Under such 
circumstances there is no wonder that other 
tenants in the village also claimed occup- 
ancy rights seeing that the matter was 
sub judice and asserted the right to actual 
possession on the basis of that right. It 
is certainly a bona fide objection and 
cannot be said to bean objection raised 
by them at the instigation of the judgment- 
debtor within the meaning of O. XXI, 
r. 9& So that the only result of an ap- 
plication underr. 93 would te a dismissal 
followed by a regular suit. Can it be said 
that the decree-holders in O. S.No. 65 of 
1908 were bound to go through the mere 
formality of applying and getting their 
application dismissed under r. 99. It is 
conceded by the respondents’ Advocate that 
they are not bound to resort io this. But 
itis said that they should apply for posses- 
sion of the kind indicated in 1. 96, and 
if they do not do so, there is no delivery 
of any kind. But the question is not whe- 
ther there is delivery of any kind or not. 

That is not the point to be discussed. 
The question is whether s. 47 is a bar. 
Section 47 is a bar toa regular suit if the 
object of that suit is todecide a question 
between the decree-holder-purchaser and 
the judgment-debtor. The result of the 
execution proceedings under Ex. 13 (A) 
jis that there was no dispute between the 
decree-holder-purchaser and the judgment- 
debtor. The dispute that remained was a 
dispute between decree holder and persons 
other than the judgment-debtor. Where 
the object of the suitis to settle dispute, 
s. 47 cannot be a bar and it is no objec- 
tion to say that there was no delivery 
under r. 906. 

There is no rule cf law which says that 
there must be some kind of delivery. The 
only rule of law is cne requiring that all 
disputes between the decree-holder-pur- 
chaser and the judgment-debtor should be 
settled in execution proceedings and only 
indirectly this rule cf law involves the 
need for obtaining some delivery under 
tr. 95 and 96, Butif the dispute itself is 
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not as aga'nst the judgment-debtor but 
against some other persons, the need for 
delivery as against th: other persons goes 
and there is no bar to a regular suit. In 
other words all that is obligatory on the 
decree-holder-purchaser in the pursuit of a 
proceeding for obtaining delivery isto have 
an outstanding dispute betweenshim and 
the judgment-debtor. But it may be 
objected that the above line of reasoning 
is practically going against the rule of law 
as laid down by the Madras High Court in 
Kattayath Pathnmay v. Raman Menon (1) 
and Sandhu Taranigar v. Hussain Sahib 
(2). But I am anxious to point out that 
itis not so. They are cases where either 
the decree-nolder-purchaser did not apply 


for execution at all or where the applica- 


tion itself was out of time and, therefore, 
was dismissed or where the application was 
ordered but the decree-holder and the 
Amin did not go to the lands which had got 
to be delivered, 7, e. no attempt at execution 
was made. In allsuch cases, at least ac- 
cording to the reasoning of the Madras 
High Court, one is entitled to assume that 
the outstanding dispute is a dispute bpc- 
tween the decree-holder purchaser and the 
judgment debtor relating to the delivery 
of the whole of the interest in the land. 
Without any clear indication the other 
way, it cannot be assumed on behalf of the 
decreesholder-purchaser that if once deli- 
very is attempted, the judgment-debtor is 
not going to object and the only objection 
would be by some others. When nothing 
has happened, one must assume that the 
whole question of delivery between the 
decree-holder-purchaser and the judg- 
ment-debtor remains as the outstanding 
dispute. That being so, s. 47 isa bar. 
This is all that was decided in the Madras 
cases. There isnot a single casein which 
delivery was attempted and delivery was 
effected so far as the judgment-debtor's 
interest was concerned, and the only ob- 
jection that was forthcoming was by others, 
and even that to a limited interest. In this 
case the facts clearly indicate that there 
was no objection of the judgment-debtors 
(except in the case of defendants Nos. & 
and 9 as to some ofthe items) and the 
objection was only as regards the tenants’ 
interest and this was mostly by persons 
other than judgment-debtors. There was 
some dispute between the parties as to the 
exact meaning of the return of the Amin 
Ex. 13 (A). It was contended by the 
learned Advocate for the respondents that 
the translation as it stands on the record is 
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erroneous. As it stands on the record, the 
document runs thus: 

“I went to the fields referred to in the sale 
certificate dispossessing the defendants of the same 
and delivered possession of the same to Ramadoss 
Garu on behalf of the said plaintiff.” ; 

When we look at the original which is in 
Telugu I find the above translation is in- 
correct. What the document says is this: 

“Having gone to Pennada Agraharam village, 
_ and having been accompanied by the plaintiff's 
Ramadoss Garu and other 
mediators, and having dispossessed the judgment- 
debtors from the lands bearing the numbers men- 
tioned inthe sale certificate attached to the warrant 
when I was about to deliver them to Ramadoss 


Garu, the following obstructors whose names are 
given, etc.” 


The document certainly indicates that 
59 far asthe judgment-debtors were con- 
cerned, they were dispossessed. There was 
no objection from them. There was objection 
trom the tenants but that was only as to a 
Jimited interest leaving only a limited 
question outstanding and Jeaving no ques- 
tica between tke decree-holder and the 
judgment-debtors outstanding. Under such 
circumttances, I am of opinion that the 
decisions of th's Courtin Kattayath Pathu- 
muy v. Raman Menon (1) and Sandhu 
Taranagar v, Hussain Sahib (2) do not 
apply, assuming them io be correct and 
the principle of the other Madras decisions 
applies. I do nct think itis necessary to 
refer in great detail to the other cases 
cited by the learned Advocates on both 
sides most of which relate to the queslion 
how far symbolic.] possession starts a 
new siarling point fcr limitation, for there 
is no question of limitation by 12 years in 
this case. The Subordinate Judge in paras. 
24 and 25 of his judgment relies onthe Full 
Bench decision in Veyindramuthu Pillai 
v. Mayanadan (11). As he points out it 
is true that a matter relating to delivery 
isa matier relating to execution on the 
Madras view. But the outstanding dispute 
must be between the judgment-creditor 
and the judgment-debtor. That is certainly 
not satisfied in this case as the only objec- 
tion that was raised was not by the judg- 
ment-debtors but by perscns other than 
judgment- debtors except in the case of de- 
fendants No. 8 and 9. I, therefore, think 
ihat there is no bar of s. 47 in this suit and 
the plaintiffs are entitled to obtain pcs- 
session of tLe suit lands against all the 
persons in pessessicn. The above reesoning 
dces not apply to cefendants Ncs. 8 and 9 
in so fər as the items in respect to which 


(11) 43 M 107; 54 Ind. Cas. 208; A I R 19:0 Mad. 
rb MLJ 32; (919) M WN &81;26 MLT 391 
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they claimed occupancy rights are concern- 
ed. Those items are Nos. 1, 2, 3, 24and 27 
of the plaint and items Nos, 1 and 2, para. 
14 of the plaint. o. 

Cornish, J.—I am of thesame opinion. I 
think it is sufficiently shown bythe Amin’s 
reports and by the evidence of the plaintif s 
gomashia who went with him to take 
delivery of the Penanda lands that delivery 
as against the judgment-debtor was in 
fact given. What appears to have been 
done was in accordance with the common 
mode of delivery as described in Kocherla 
Jota Venkatakrishna Rao v. Vadrevu Ven- 
kappa (12), at p. 268* : 

“In all cases of delivery of possession of immov- 
able property whether tothe decree-holder or to an 
execution-purchaser ths officer entrusted with the 
warrant of delivery proceeds to the spot and delivery 
of possession is effected onthe land or at a spot 
near enough to command a view of the land with 
its boundaries in the presence of the devree-holder 
or purchaser or their agent and generally in the 
presence of several others, including village officers, 
and after delivery is thus effected, a receipt acknow- 
ledging delivery of possession and attested by wit: 


nesses is obtained and forwarded to the Courtalong 
with the return to the warrant.” 


No receipt for delivery was given jn this 
instance, but it 18 not a constituent part of 
the act of delivery. Itis true that in Ex. 
13,the Amin’s return to the warrant and 
in Ex. 13 A, the obstruction report the 
Amin stated that owing to certain mr ots 
causing obstruction by asserting that they 
had je:owti rights in the lands delivery of 
the possession could not be effected. But 
if thea Amin did, as I think he did, all that 
was essential to give delivery under O. XXI, 
r. 95, his views upon tke effect of certain 
persons coming forward and asserting oc- 
cupancy rights cannot alter the fact of 
delivery in pursuance of the delivery war- 
rant. I donot agree with the suggestion 
that when these persons came and asserted 
their claims the auction-purchaser was 
bound to go back tothe Court and get a 
delivery warrant under r, 96. He might 
have done s0 if the interruption had prevents 
ed the delivery of possession. Or he might 
at the risk of being relegated to a suit, 
have chosen to take proceedings under r, 97 
et seg whieh provide for cases of resistance 
to delivery of possession. But thea rules in 
O. XXI, nowhere require that if an aution- 
purchaser prceceeds to take delivery under 
r. 95 and is met with the objection of per- 
scns claiming occupancy rightsin the land, 
he must proceed under r. 9v to get a valid 
delivery. Delivery taken under r. 95 would 
still be a good delivery against the judg- 
(12) 27 M 262. 

*Page of 27 M.—[Ed.] 
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ment-deblor in possession though it would 
not be operative against the possession of 
some third party unless the delivery took 
place in his presence and adversely to the 
third par ys claim: Kocherla Jota Ven- 
katakrishna Rao v. Vadrevu Venkappa (12), 
at p. 270". Having got a valid delivery 
under r. 95, it was unnecessary in mY opin- 
ion forthe auction-purchaser to take any 
other course than to file a suit against those 
persons who resisted his possession of the 
lands in respect of which they claimed 
jeroitt rights if he did not admit those 
claims. Except in so far ass, 47, Civil 
Procedure Code sets up a bar, the plaintifi’s 
suit is maintainable against the defendants 
who disputed his right to possession, 

Further Judgment. 

Ramesam, J—The further questions 
whether the occupancy rights of defendants 
Nos. 8 and 9 can be agitated in this suit or 
should have been decided in execution pro- 
ings in the former suit, and whether the 
plaintiff's claim for full possession in this 
suit is barred by s. 47, Civil Procedure 
Code, have got to be discussed. We heard 
further arguments on this metter. On the 
face of the section xpparently it looks as 
_if the point cannot be agitated now because 
defendants Nos. 8 and 9 were parties to the 
former suit. But Mr. Varadachari address- 
ed tousan elaborate argument tending to 
the conclusion that the present plaintiff is 
not precluded from raising the question. It 


is based on the admitted fact that the 8th | 


and 9th defendant's predecessors-in-title, 
_ were impleaded in the former suit as the 
defendants Nos.4 and 5only because of 
their position as puisne mortgagees and 
the purchase under the decree obtained on 
this mortgage. The way Mr. Varadachari 
puts his argument is this: A principal has 
undoubtedly been recognised by ihe High 
Courts andthe Privy Council that in a 
suit on a mortgagepo question relating to 
title paramount to the mortgagor's right 
should be gone into: vide Ramaswamy 
Pillai v. Marimuthu Goundan (13) and 
Bhuban Mohan Ghose v. Co-operative Hin- 
dustan Bank, Ltd. (14). These decisions 
show that the basis of such a rule is that 
the suit would be bad for misjoinder of 
parties and causes of action. The only 
exceptions to the rule prohibiting an en- 
quiry intotne question of paramount title 
are apparent. In Ramaswamy Pillai v, 


Ne AIR 1928 Mad. 764; 113 Ind. Cas. 865. 
å E y C WN 784; 88 Ind. Cas. 866; AIR 1925 
. Cal. : 
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Marimuthu Goundan (13), I observed that 
the question was raised by both parties by 
consent and for four years the issie was 
allowed to remain. But a better ground 
was mentioned by my brother Reilly, J. 
He pointed out the plaintiffs contended 
that as the properly was joint - family pro- 
perly, the other defendants were also con- 
structive parties to the mortgage. To this 
these defendants pleaded that the property 
was not joint family property and it is 
not that the defendants themselves raised 
the plea of paramount title. Another in- 
stance of the question being allowed to be 
so raised isthe decision of Venkatasubba 
Rao, J., in Duratswami v. Varadarajulu (15). 
Another instance is the decision of Devadoss, 
J. in Muthiah Servai v. Somasunderam 
Chetti (16). There the question was raised 
whether it was the joint family property or 
self-acquired property of the mortgagor. It 
resembles the decision of myself and 
Reilly, J. at p. 764*. Devadoss, J. ob- 
served in.that case that the point should 
not be left to be determined in execution, 
defendant No. Z not being a stranger to the’ 
transaction. 
In all cases where the point was allowed 
to be raised in the suit itself, whatever the 
ground may be, there is no diffulty. Ifthe . 
point is triedin the suit, there can be no 
question ofits arising for the first time in 
execution But the question thet now arises 
before us is, aSsuming the point was ex- 
cluding from the suit, should it be raised 
for the first time in execution, and if it is 
not raised in execution, are the parties bar- 
red from having it tried in ansther suit? 
For instance, in the present case, suppose 
defendants Nos.8 and 9 did not set up 
their occupancy rights in execution of the 
former decree and object to the delivery, 
sheuld they be precluded from raising the 
question in the present suit, and conversely 
they having raised the question, but the 
decree-holder not having got a final decision 
in the matter, is he precluded from raising 
it now ? To say that the other party should 
raise such aquestion in the execution pro- 
ceedings in the former suit leads on the 
face of it to this anomaly : viz., that a point 
which should not be raised in the suit asa 
general rule, and can only be allowed in 
exceptional cases, should be raised in 
execution proceedings. Such a conclusion 


seems to be startling. 

(15) A IR 1928 Mad. 2; 106 Ind. Cas 838; 53M L 
J 617; 39 M L T 459, 

(16) A J R 1928 Mad. 199; 107 Ind Cas.814; IL T 
40 Mad. 182. 
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So far is the rule that the question of 
paramount title should not be raised in the 
suit well established, that in all such cases 
lt has been held that there is no res judicata 
where ihe point is raised in a later suit : 
vide Gobardhan v, Mannalall (17), cited by 
me and Reilly, J. in Ramaswamy Pillai 
v. Marimuthu Goundan (18), Girjee Kanta 
Chakrabarthy v. Mohun Chandra Acharya 
39 Ind. Gas. 294 (18), and Akkamma v. 
Venkatapathy (19), where a certain person 
was added as the legal representative of a 
deceased party and it was held that the de- 
cision was not binding on him in his per- 
Sonal capacity: vide also Ramanna v. 
Venkatanarayana (20). In all these de- 
cisions the question arose in the form 
of a question of res judicata, i. e.n 
what was discussed was whether tne 
question was bound to be raised in toe 
earlier litigation and because the other 
rule of law that it should not be raised 
in the earlier litigation was recognized, it 
was held that there was no res judicata 
in the later suit. But while it is recog- 
nized on all hands thattne point should 
notin general be allowed to be raised in 
the former suit can it be said that it is 
bound to be raised in the execution pro- 
ceedings andonly it it can be said that 
the poiat is one which must and ought to 
have been raised in execution proceed- 
ings the consideration of the matter can 
be barred by s.47 in the later litigation. 
The question of occupancy could not be 
raised in the suit and Exp. + dues nob 
apply to sucn a case, 

So that we come to this situation: that 
while on the one nand there is whe rule of 
law prohibiting the raising of the ques- 
ton in the former suit, aud there 1s no 
duty to raise it in the suit, and wale also 
hold that there is no res judicata in 
the later litigation by. not raising it io the 
earlier suit still the raising of guca a 
question in the later lugation may be 
barred by s. 47, Uivil Proceuure Gode. On 
the face of it the bar of s. 47 can only 
apply to cases waere there is a duty to 
Taise the question in the earlier pruceed- 
ings. The duty to raise the question in 
Lue earlier proceedings and the var in tue 
later suit are co-exteusive aud each cum- 
Piemenis the other. Where there is no 
aii i sn 16 Ind. Cas. 559; ALR 1928 All. 

13 Q5 1 $ á CEPE Ni 3 
N 845 28 L ree AIR 1916 Cal. 170; 20 © W 

Av) A I R1923 Mad. 59; 75 Ind, Cas. 623. 
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duty to raise the question in the earlier 
proceedings, there can be no bar in the 
later proceedings. The bar in the later suit 
can only be because of the duty to raise the 
question in the earlier proceedings. Now ib 
cannot be that, while the raising of the 
question in the suit is prohibited, the 
question should be raised in execution. 
Execution proceedings are a continuation 
of the suit, and on the face of itit is very 
anomalous to say that the point should be 
excluded inthe trial of the suit but it is 
equally incumbent on-the parties to raise 
it in execution proceedings. No doubt 
sometimes questions arise in execution 
which are not exactly questions that arise 
in the suit. But they are questions aris- 
ing between the parties as a matter of 
detail in the carrying out of the decree, 
such as, for instance, questions of excess 
delivery or defective delivery. 

In general, questions which arise þe- 
tween the parties are merely questions of 
detail in the carrying out of the decree 
aod it cannot be that a question should be 
raised in execution which ought mot to 
have been raised in the suit. There is 
One apparent exception to this general 
statement, viz, where a person is added 
as legal representative and where the 
legal representative raises the question 
that certain property which was sought 
to be attached in his hands is not prop- 
erty which he got as the assets of the 
deceased party. Instances of such cases 
are Setchand Mal v. Durga Dei (21), Rajrup 
Singh v. Ramgolam Roy (22), Vengappayyan 
v. Karipanamal Parvati (23) and Imtiaz Bibi 
v. Kabia Bibi (24). In all these it was held 
that the question should be decided in 
execution proceedings and not by a 
separate suit and that a separate suit 
would be barred by s. 47. 

But it will be noticed that inthe first 
three decisions, S. 234, corresponding to 
s. 50 of the present Code, was expressly 
noticed and relied on. Thatis, apartfrom 
any question that may arise in the carry- 
ing out of the decree, there are other ques- 
tions that can be raised by a legal re- 
presentative under s. 234 (s. 50) and 
all such questions should be decided 
in execution, 4. ¢., there is the prin- 
ciple that all questions under s. 234 
(s. 50) are also questions under gs. 244 


(21) 12 A 313; A W N 1890, 137, 

(29) 16C 1. 

(23) 26 M 501. 

(21) A I R1929 All, 602; 118 Ind. Cas, 164; (1923) 
AL J 803; 51 A 878; Ind, Rul. (1929) All, 772, 
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(s. 47) and all these decisions can be 
explained in that way. The decision in 
Imtiaz Bibi v. Kabia Bibi (24), though it 
does not expressly refer to s. 50, purports 
to follow Setchand Mal v. Durga Dei (21), 
and must be regarded as a decision of 
the same kind. Excluding, therefore, cases 
involving question raised by legal repre- 
sentatives which ought to be decided under 
s. 234 and therefore which are also regard- 
ed as questions under s. 244, can it be said 
that a question which a party ought not 
to raise in the suit should be raised and 
adjudicated in execution though itis not 
a question falling under the category of 
those arising under s. 234? Such cases may 
arise in mortgage suits or in money claims. 
In the case of money claims, unlessit be a 
question falling under s. 284, there can 
be nosuch question raised by the judg- 
ment-debtor. He cannot have a claim 
petition of hisown. A stranger may raise 
such a question in which case it would be 
decided under s. 278, (O. XXI, r. 58). But 
the judgment-debtor himself cannot raise 
such a question unless there is difference 
in capacity. Now, if the decree is passed 
against himin his individual capacity but 
he puts forward a claim in the capacity 
of a trustee, it has been held that the 
matter isnot one for decision in execution 
proceedings: vide Ramnathan Chettiar v. 
Levwai Maracayer (25). 

Now it is suggested by Mr. Srinivasa 
Ayyangar for the respondent that the 
‘converse case is not true. That is, if a 
decree is passed againet a person in the 
capacity of trustee, can he put in a claim 
-iIn his individual capacity? Mr. Srini- 
-yasa Ayyangar relies on the observations 
-of Phillips, Ofig. C. J. in Narayanan Nam- 
burdri v. Theva Amma (26), at p. 839* : 

“If the claimants had been impleaded in the 


suit personally, they would undoubtedly be 
parties and would come within the meaning of 


s. 47 although the interest put forward in exe- ' 


cution might not be the 


interest in respect of 
which they 


were made parties, for it has been 
held that when a trustee is sued in his capacity 
as trusiee and in execution puts  lorward 
his individual rights he must be deemed to 
be a party to the suit also in his individual 
capacity.” 

This sentence was not necessary for the 
actual judgment in that case and the 
point decided was different. Nocase was 
cited fcr this dictum, and the following 
decisions are opposed to this dictum. In 
Upendranath Kalamurit v. Kusum Kumari 

(25) 23 M195; 10 ML J 64 (F B). 

(26) 53 M L J 824; 106 Ind. Cas. 230; A I R 1927 
Mad. 1043; 51M 46; 28 L W 775(F B). 
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Dasi (27), it was held that when a person 
is sued as a trustee an objection can bée 
raised in his individual capacity and that 
it would be in the nature of a claim 
petition and not a matter under s. 47. 
This Calcutta decision purports to follow 
an earlier Madras decision in Venkata- 
sami Pillai v. Kuppayee Ammal (28). Pui- 
ting therefore these decisions , together, 
Ramnathan Chettiarv. TLevvat Maracayer 
(25), Upendranath Kalamuri v. Kusum Ku- 
mari Dasi (27) and Venkatasami Pillai v. 
Kurppoyee Ammal (28), we get this conclu- 
sion, viz., where the impleading was in 
one capacity and questions claims) are 
raised in execution objecting to the decree 
in another capacity, they are not matters 
falling under s. 47 and should be decided 
in a regular suit and no appeal lies against 
an order in execution, or in other words 
the capacity in which a party is implead- 
ed has got to be looked to in applying 
s, “47, the only exception to this rule 
being where the question is raised by a 
person as legal representative when, though 
there is apparently a different capacity, the 
question should be settled in execution. If 
so why should not a similar rule be appli- 
ed to mortgage suit too? If in a mortgage 
suit a person impleaded in one capacity 
that a stranger cannot raise any question 
of paramount titie is well settled. But 
supposing instead of a stranger that same 
person himself has got some question of 
paramount title to raise, it is clear that 
he should not raise it in the suit. But 
if he should not raise it in the suit can it 
be said that he should raise it in execution 
proceedings? Would it not be more 
logical to say that the capacity being 
different the matter should not be tried 
in execution ; it is not a matter for enquiry 
under £. 47 and can only be raised in an- 
other suit. 

That is, just asin applying s. 47 to the 
execution of money decrees the diference 
of capacity is a matter to be remembered, 
it should be equally attended to in the 
execution of mortgage decree. In Krish- 
nappa v. Periaswami (29), in the earlier 
suit, the question of paramount title was 
not raised and an order was passed ex- 
onerating the defendant, but he was not 
formally struck off. It was held that 
s. 47 cannot apply to such a case and 


440; 27 Ind. Cas. 328& AI R1915 Cal. 
327; 19 C W N 520; 20 O L J 485. 

29 lM LJ 377. 

30 40M 964; 38 Ind. Cas. 297; A I R 1918 Mad. 
911; 32 M LJ 532; 21 MLT 121;5L W 369. 
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that the question can be agitated in a 
later suit. On account of conflict between 
this decision and the other decisions which 
were followed by me and Jackson, J., in 
Govindarajulu Naidu v. Chinnathambi 
Padayachi (30), the matter was ultimately 
referred to a Full Bench and in Abdul Sac 
v. Sundara Mudaliar (31), it was held 
that in, such cases s. 47 does not 
apply. The proper method would be to 
strike off the party so exonerated; but 
even if heis not so struck off one should 
look into the substance of the judgment 
to see whether he should be regarded in 
spirit as a party. It was held in such 
cases that he was not a party to the for- 
mer proceedings. Now carrying the ratio 
decidendi of this Full Bench decision to its 
logical conclusion, we come to this situa- 
tion, viz, when we have got a mortgage 
suit in which a party is impleaded as 
puisne mortgagee in respect of certain 
items, but he wants to assert his para- 
mount title in respect of other items, so 
far as the question of paramount title is 
concerned. it cannot be gone into, but 
because of his position as puisne mort- 
gagee he cannot be struck off nor can an 
order exonerating him altogether be passed. 
But can this circumstance make any differ- 
ence between such a case and the cases 
dealt with in Krishnappa v. Periaswami 
(29), and Abdul Sao v. Sundara Mudaliar 
(31). 

The only proper conclusion ín such a 
case is that only the matter in respect of 
which he was impleaded would form the 
subject-matter of the suit and that the 
question of paramount title would not form 
the subject-matter of the suit and could 
not be raised at allin the suit or in execu- 
tion. Mr. Viyanna for the respondent 
referred to Sri Gopal v. Pirthi Singh (32), 
where it was held that if a person had two 
capacities, as puisne mortgagee and prior 
mortgagee, and he did not rely on his 
prior mortgage he afterwards lost his 
right as prior mortgagee. But in that case 
the plaintiff did not admit the prior mort- 
gage and attacked its existence. The 
decision has since been explained that 
only in such cases would the matter be 
res judicata. If the prior mortgage is 
admitted by both parties, the decree need 
not provide for it and there would be no 
res judicata. 

(30) A I R 1928 Mad. 1270; 111 Ind. Cas. 147. 

(31) 54 M81; 127 Ind. Cas. 805; AI R 1930 Mad. 
817; 59 MLJ 932; (1930) M W N 779: Ind. Rul, 
(1930) Mad. 1045; 32 È W 836. 

(32) 24 A 429, 29 I A 118; 8 Sar. 293 (PO), 
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As a result of the discussion of the above 
authorities 1 come to the conclusion that 
if a party is*impleaded in a mortgage suit 
by reason of one capacity and if he has 
got other points which he wishes to raise 
in another capacity but was not impleaded 
in the latter capacity, these other points 
could not only be not raised in the suit 
as is well recognised but could not be 
raised even in execution proceedings, 
because the capacity would then be different 
and should be agitated only in a regular 
suit. Ifa claim is made it will bein the 
nature of a claim petition by a stranger 
and there cannot be an appeal but only 
a regular suit should follow. This is the 
decision of the Patna High Court in 
Sham Lal Sahu v. Amar Prasad Choudhry, 
39 Ind. Cas. 656 (83). In the present case 
for instance if defendants Nos. 8 and 9 
had not raised the question of their occu- 
pancy rights in the execution proceedings 
in the former suit, they would not be 
precluded from raising it now. Conversely, 
if they had raised it and the claim had been 
allowed, the remedy of the decree-holder 
would only be a regular suit. In the present 
case they obstructed the question being 
raisd and there is no order of Court 
allowing the claim. Even then the ques- 
tion can be finally settled only in a regular 
suit. 

I, therefore, think that s. 47 is not a 
bar to the consideration of the question of 
the occupancy rights of defendants Nos. 8 
and 9 in this suit. On the merits it is 
true the lower Court has not given any 
finding on the issue relating to the occu- 
pancy rights. But Ex. 35 shows that in 
respect of this village the question has 
been raised by other tenants and the 
High Court has held that the village is 
not an estate within the meaning of the 
Estates Land Act. And apart from this 
no other evidence has been adduced by 
the defendants to show that they had 
occupancy rights either under the Act or 
outside the Act. It is a question to be 
decided on evidence and not a pure ques- 
tion of law and the defendants have no 
evidence. Undoubtedly the burden is upon 
them to show that the village will be an 
estate falling under the Estates Land Act. 
They. have no evidence to prove it. 
Exhibit 35 is against them. If the ques- 
tion is raised that they have got occupancy 
rights outside the Act (and there can be 
occupancy rights apart from the Act) even 


an 39 Ind. Cas, 656; A I R 1917 Pat, 387;2PL J 
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that is again amatter of evidence. The 
burden of proof is on the defendants [see 
the decision of the Privy Couficil in Naina 
Pillai Maracayar v. Ramanathan Chettiar 
(34), at pp. 354 to 35741. It must be held 
that these defendants have no occupancy 
rights. The plaintiffs will accordingly have 
a decree for possession. It was stated to 
us that if we arrive at this conclusion, 
the matter will be settled between the 
appellants and respondents Nos. 1 to 3in 
respect of the matter in dispute between 
them. The plaintiffs are, therefore, given 
a decree for possession cf all the lands 
sued. A decree will at once issue for 
possession. As to mesne profits, plaintiffs 
are entitled to profits for three years prior 
to suit and subsequent mesne profits up 
to three years from this date or up to 
delivery (whichever is earlier). The 
amounts of mesne profits payable by each 
defendant has not been ascertained by the 
Court below. The lower Court will now 
submit a finding as to amount of mesne 
profits prior to suit. Findings will be 
Submitted by July 31. Ten days for 
objections. ; 

Cornish, J.—Having had the advantage 
of hearing further argument upon the 
matter, I am of opinion thats. 47 does not 
bar the plaintiff's suit against defend: 
ants Nos. 8 and 9. There is no doubt 
of its maintainability against the other 
defendants who claimed occupancy rights. 
Section 47 (1) says: 

“All questions arising between the parties to the 
Buit in which the decree wag passed, or their re- 
presentatives and relating to the execution, dis- 
charge or satisfaction of the decree shall be deter- 


mined by the Couit executing the decree and not 
by separate suit." 


Defendants Nos. 8 and 9 in the present 
sult represent defendants Nos. 4 and 5 in 
‘the suitin which the decree was passed’ 
and these defendants were impleaded in 
that .suit as puisne mortgagees. There is 
ample authority that the question whether 
these defendants had a paramount title by 
Virtue of occupancy rights in the prop- 
erty is not one that could have been 
litigated in the morigage suit: see 
Bhubhan Mohan Ghose v. Co-opertaive 
Hindustan Bank, Ltd. (14), and Gobardhan 
v Mannalall (17). It was not a question 
which could have been decided in the 
mortgage suit nor was an attempt made to 
raise it then; consequently, if it had been 
, (34) 47 M 337; 82 Ind. Cas.226; AI R1924 PO 


65; 51 I A 63; 19 L W 259; 22 A LJ 180; 34 MLT 
10; (1924) M W N 293;46 M LJ 546; 100 &AL R 
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raised in the execution proceedings, the 
Court must have vefused to determine 
itin those preczedings’ see Krishnappa v; 
Periaswami (29) and Abdul Sao v. Sundara 
Mudaliar 131). 

Finding of Subordinate Judge, Narasa- 
pur.--Lhave awarded mesne profits on the 
basis of rent that the contesting defend- 
ants would have realized from their.tenants. 
In the kadapas filed on behalf of the 
plaintiff: the landlord has to pay tsxes for 
the first crop. I hold that the plaintiff 
shall give credit to the amonnt paid to- 
wards taxes with interest at 6 per cent. per 
annum from the dates of payment. 

Final Judgment (No. 372 of 1926) 

Ramesam, J.—I now come to Appeal 
No. 372 of 1926. As already mentioned 
in the former judgment, it was expected 
that the plaintiffs and defendants Nos. 1 and 
3 would settle their differences if Appeal 
No. 36 of 1927 is decided; but this ex- 
pectation has failed and we have to dis- 
pose of this appeal. The facts which are 
important for this appeal have already 
been summarised in the former Judgment 
(Vide the sentence beginning ‘originally 
their idea was’ line 4 at p. 152 to ‘it was 
decreed by Sir John Wallis, O. J. and 
Spencer, J. in O. S. No. 72 of 1917" line 
3,at p. 153 of the printed judgment). 
But for the purpose of the present appeal 
we have to examine these facts with greater 
accuracy and in greater detail. 


On September 6, 1914, plaintiff wrote 
and sent through his cousin Kusal Ram- 
ayya Ex.1. This letter proposes that both 
the parties should buy the lands, but the 
bidding should be by the defendant. After- 
wards the lands should be put up for 
auction as between them and one of them 
should take the same according to con- 
venience, i. e. whoever bids higher than 
the other. This letter was handed over 
tothe defendant by Kusal Ramayya. On 
September 7, while the bid was going on, 
the defendant passed on the slip Ex. l-a 
to Kusal Ramayya. “I agree to take 
Rs. 26,600 towards ‘half of my share in 
O. S. No. 65 of 1908, the words ‘half of my 
share’ are a mistake for ‘my half share’. 
When ike auction was over, the defendant 
wrote Ex. 2-a addressed to Kusal Ramayya. 


He says: 
“1 have agreed to the letter dated September 6, 
1914....... So l have received the said letter...... and 


as you have paid the entiie poundage on the 
amount of the bid for my elder brother, you or 
my elder brother may subsequently within one 
month pay Rs. 26,000 for my rignt to one-half share 
in the said decree without my having anything 
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to do with costs and. take the 
bid for, the said sum of Rs. 26,000. 


Though this letter opens by saying ‘I 
have agreed to Ex. 1’ it is seen that it 
is not an exact acceptance of the proposal 
in Ex. |, but an acceptance with some 
‘modification. It. can be said to be an 
acceptance of Ex. 1, only in so far as the 
main idea is concerned, viz. that ultimately 
one of the brothers should be the owner, 
but in the details it differs. In- 
stead of purchasing the lands in the 
name of both and afterwards putting it up 
for auction as between themselves, the idea 
now is that the defendant should take 
Rs. 26,000 and that the plaintiff should 
become the purchaser of the whole even 
from the time of the bid and in token of 
this the plaintiff is to pay the entire 
poundage fee and the defendant is to 
have nothing to do with any part of the 
costs of the sale. The learned Advocate for 
the respondent Jays much stress on the 
words ‘l have agreed’ in the letter of 
September 7, but thisis not the proper 
way of reading the letter. The whole letter 
is to be read through and then there is not 
the smallest difficulty about seeing that 
only the main idea is accepted, but other- 
wise there is a medification in the original 
proposal. Defendant No.1 wrote Ex. 11 
to his own son defendant No. 3, on Septem- 
ber 13, and the respondent relied on this; 
but I do not see how this helps him, for the 
defendant says: 

“He said that he would pay without any dispute 
without (torn) with him, thathe alone will be 
responsible for the bargain and that he has nothing 
to do with the same and after all it was settled for 


Rs. 26,000 and after he consented to the same the bid 
was offered to the extent suggested by him...” 


We then have got Ex. 3 a dated Septem- 
ber 26 written by the plaintiff to the 
defendant. This acknowledges receipt of 
Ex. 2-a and says: 


“He settled with you the price and arranged for me 
a sale for Rs. 26,000 in respect of your half share of 
the right possessed by mein the said decree exclu- 


ding my half share which you purchased at Court- 
auction. 


_ This shows that the plaintiff thought 
that he was purchasing the half share of 
the defendant in the decree itse’f as to 
which no doubt there was a hid at the 
Court auction and which was purchased in 
thename of the defendant. Now it is 
important to observe here that though there 
was a purchase in the name of the defend- 
ant, the understanding was that the whole 
should really belong tothe plaintif and 
the plaintiff should pay Rs, 26,000 to the 
defendant, i, eas the subject-matter of 


mortgage property 
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the agreement was in the course of trans- 
forming itself from a decree into aright to 
lands, there is already an agreement 
between the parties thatthe whole of it 
should belong to the plaintiff, the plaintiff 
paying Rs. 26,000 to the defendant. The 
next letter that may be referred tois Ex. 6 
dated October 1, by the plaintiff to Mr. 
Hanumantha Rao, the vakil of the parties. 
It runs thus: 

“You are aware that my brother Venkatakrishnayya 


sold me his share of the decree in OS. No. 65 
of 1908 on the file of the District Court of Kistna.” 

Nothing can be plainer than this and in 
the face of this statement all further 
arguments seem to be futile. The plaintiff 
sends the left halves of currency notes for 
Rs. 3,000 along withthe letter as part 
payment towards Rs. 26,000. He also 
writes Ex. F on October 5 sending the 
right halves of the same currency notes. 
The defendant writes Ex.G to the Vakil 
on October 8. It begins thus: 

“Because it wassettled in your presence and in the 
presence of our Kusala Ramayya that I should 
receive Rs. 26,000 from my elder brother Venkata- 
ramayya Garo for my half share of the amount 
jointly due to me and my elder brother Venkata- 
ramayya Pantulu Garu under the decree in O. 5, 
No. 65 of 1908 on the file of the District Court, 
Kistna, and surrender my right to him, I have 
received this day the sum of Rs. 3,000... ." 

Ex. AA, dated October 8 is a formal 
receipt for the Rs. 3,000. It runs thus: 

“Tt has been arranged that we should give up our 
right for half sharein the joint decree obtained by 
you and usin O. S. No. 65 of 1808 0n the file of the 
District Court, Kistna, after receiving from you a 
sum of Rs. 26,000, our half share out ofthe amount 
due under the decree, and give up the entire property 
purchased inmy name in auction in execution of the 
said decree and to get the certificate issusd in your 


name,” 

. G and AA confirm Ex. 6. They 
make it absolutely clear that what the 
defendant was giving up was his right 
to the decree and he was getting 
Rs. 26,000 for it; but in the course of the 
negotiations as the decree has altered ifs 
form into certain property purchased in 
the name of the defendant, the defendant 
says that he will get the sale certificate 
issuedin the name of the plaintiff. The 
statement that the defendant should see 
that the sale certificate itself is issued in 
the plaintiff's name shows that the plaintiff 
is regarded as the real purchaser in what- 
ever name the bid was made. The result 
is that the bid happens to be in the 
defendant's name, but the whole property 
really belongs to the plaintiff. To remove 
the avparent anomaly the defendant is to do 
whatever can be done for the purpose of 
having the sale certificate issued to the 
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plaintiff. It cannot be said that the 
defendant agreed tosell the lands which 
belonged io him at the time of the contract 
and was to execute a sale deed in pursuance 
of such an agreement. Now itis significant 
that there never was the smallest objection 
by the plaintiff to recitals in Exs. G and AA 
nor could’ there be any objection seeing 
that they tally with his own letter Ex. 6. Ex- 
hibit 20 dated October 20 isa letter written 
by the plaintiff tothe Karnam of Pennada, 
one of the villages purchased and which 
is the subject of the present suit. There 
he says: 

“I suppose you are aware of the fact that Sri 
Thathacharyulugaru’s lands in your village have 


been sold in auction and that I purchased the same. 
I alone am now entitled thereto.” 

Here again this document is clear to 
show that from the moment the auction 
was finished the plaintiff was regarded as 
the owner of the properties and the de- 
fendant had nothing to do with their owner- 
ship even though the bidding was in his 
name. On the same date we have got 
Ex. L written by Mr. Hanumantha Rao to 
the plaintiff in which referring to the de- 
fendant he says : 

“He wishes primarily to have all the money 
without any pro-note at all. He is willing to execute 
eny document with or without his sons in accord- 
ance with your wishes. The decree not having been 
fully satisfied, if you intend to reserve the possibi- 
lity of executing the decree for the balance still 
due, if is necessary that you must obtain a trans- 
fer deed from your brother and his sons of the half 
share in the decree belonging to them. The ques- 
tion will be who is to pay the costs of the trans- 
fer 3 


Here again the idea was that not only 
do the lands purchased belong to the 
plaintiff but that there should be a trans- 
fer of the half share in the balance of the 
decree tothe plaintiff by the defendant. 
Exhibit N, dated October 25, is a letter 
written by the plaintiff to the Vakil object- 
ing to the high rate of interest for the in- 
tended promissory note for the balance of 
Rs. 23,000. Exhibit M is another letter 
dated November 5, in which he sends the 
halves of the currency notes for the other 
Rs. 23,000. He promises to send the other 
halves and then adds: 

“But the money can only be paid after all the 
mecessary documents have been completed and 
signed by my brother and bis two sons—until 
then this is only a deposit with you.” 


Exhibit K dated November 12, is a letter 
written by the Vakil to the plaintiff ac- 
knowledging receipt of Rs. 23,000 and saying 
that for getting the sale certificate in 
plaintiff's name a petition with affidavit has 
got to be filed Then it runs thus : 

“For having given right for halfa share in the 
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decree after receiving a sum of Rs, 26,000 if a 
stamp duty is paid for Rs. 26,000 and a deed of 
transfer of decree is obtained you will have full 
right in the decree. If not, you may not have right 
to execute the decree ir future according to law. 
Only certificate would be issued in your name on 
this petition. You can apply for delivery of posses- 
sion of property. But you cannct have full right 4 
in thedecree. Therefore, it is betterto obtain a 
proper transfer deed for the same.” . 


This letler informs the plaintiff that it is 
necessary that transfer deed for the balance 
of the decree should be obtained ; other- 
wise he cannot execute balance of decree. 
It also shows that so far as the property 
already purchased is concerned, the Vakil 
believed that the plaintiff can easily get a 
certificate and apply for delivery of pos- 
session of the property. Unfortunately this 
expectation was not fulfilled. Exhibits 17 
and 5-a, are the affidavits prepared for the 
purpose of supporting the petition to get 
the sale certificate issued solely in the name 
of the plaintiff. Exhibit U is a letter 
wrilten by Kusal Ramayya to the plaintiff 
dated November 22. In it he refers to a 
statement of Venkatakrishnayya to the fol- 
lowing effect : 

“It is true that right is established from the 
date of auction sale as written by you. Indications 
of dispute in future about jeroyatz rights have 
been found out from petitions filed.” 

This refers to the possibility of some 
tenants raising questions of occupancy 
rights in the lands purchased. Exhibit 5 
is the petition filed for having the sale 
certificate issued in favour of the plaintiff 
and the order of the District Judge there- 
on tothe effect that the sale certificate 
cannot be issued in the name of the pre- 
sent plaintiff who was not the bidder and 
though similar things seem to have hap- 
pened before, the practice is unjustifiable. 
He dismissed the petition. Exhibit B-1, is 
the draft of the conveyance to be executed 
by the defendant to the plaintiff. It is in 
the handwriting of Mr. Hanumantha Rao's 
clerk but was corrected by him in some 
places. The plaintiff received it and sent 
a final draft of the conveyance in the hand- 
writing of his own clerk at Madras and 
this is Ex.16. Itis noticeable that these 
two documents are not described as sale 
deeds. B-l runs thus: “Deed of assign- 
ment transferring ihe right to a half share 

Similarily Ex. 16, is described as a 
deed of transfer. The reason why they 
were not called sale deeds and described 
as transfer deeds is clear on the above 
facts. By reason of the contemplated deed 
the defendant is not conveying and right 
which he had to the plaintiff but is only 
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executing a fotmal deed so as to show the 
apparent title in the plaintiff whereas up 
to then it rested with the defendant. Ex- 
hibit J is a posteard dated February 12, 
1915 by the pliintiff’s clerk to him saying 
that a stamp paper for Rs. 260 was pur- 
chased for thé deed. Exhibit O, dated May 
31, 1915, which is a letter written by the 
Plaintiff to the Vakil says: 

“I even asked that further execution proceed- 


ings such as taking delivery, etc, through 
Court mightbe proceeded with in Krishnayya's 


name.” 

This sentence obviously implies that the 
proceedings are really his own though 
they are in Krishnavya's name After fur- 
ther wrangling and disputes about interest, 
the Rs. 23,000 was returned tothe plaintiff 
and the defendant sent a sale-deed to the 
plaintif, Ex. B on August 4, 1916. 
Meanwhile the execution proceedings and 
the partial obstruction to delivery as des- 
eribed in Ex. 13 (a) had happened. The 
plaintiff refused to take the sale deed. 
Then followed the suit on the original side 
as already described which ended ‘in a 
decree in favour of the present defend- 
antin appeal. In my opinion the result 
of the above transactions is that it cannot 
be said that the defendant entered into 8 
contract to sell or that the conveyance 
which he was to execute can be deseribed 
as a sale of lands within the meaning of 
s. 55,Transfer of Property Act. On the 
facts there is no scope for importing the 
covenants necessarily implied in a contract 
of sale unless there is a contract to the 
contrary according to s. 95, nor is there any 


scope for applying the decisions on that 
gaction. 


The Subordinate Judge deals with this 
part of the casein paras. 28 to 43 of his 
judgment. I am unable to agree with 
several of the remarks made by him. In 
para. 29 he refers to statements of 
Wallis, C. J., and Spencer, J., in the 
Original Side Appeal. In my opinion they 
are irrelevant for our present purpose. 
Those learned Judges were dealing only 
with the question whether there was any 
subsisting contract and whether the plainte 
iff in that suit (the present defendant) was 
entitled to recover Rs. 23,000 on the basis 
of a subsisting contract. The precise 
nature of the contract was not in issue 
before them and could not have been the 
subject of any consideration by them. 
Casual observations in that judgment are 
therefore, of no use in the present case. 
In para. 31 at page 100 after referring to 
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Ex G, the learned Subordinate Judge 
observes: “This does not bear out the 
contention of the Vakil for defendants Nos, 
Liss. 

Frankly I am unable to follow this 
statement. He states-his conclusion as 
to the nature of the contract in para. 32 
that the contract as finally understood by 
the parties related to defendants No. T's 
interest in the decree as also his interest 
inthe lands purchased at the auction 
sale. I am unable to agree with this 
sentence. Defendant No. 1 had no interest 
in the lands purchased at the auction sale 
which were all purchased for the plaintiff. 
Only the bid happened to be in his name. 


In para.36 he makes a remark: “Till 
August, 1916, defendant No. 1 did not 
choose to execute a sale-deed.” The 


plaintiff had withdrawn his Rs. 23,000 
and also his stamp paper. Defendant No. 1 
was not bound to incur any further ex- 
penses in connection with this conveyance. 
That ig why he waited and he is not res- 
ponsible forthe delay. If ultimately he 
senta sale deedin August 1916, that is 
because he wanted to be on the safe side 
before he filed his suit on the original 
side. In my opinion the plaintiff's objec- 
tions to the conveyance deed Ex. B, as 
statedin para. 36 of the Sub-Judge's 
judgment, are untenable because it is not 
really a sale deed transferring the vendor's 
title to the vendee. In para. 37 the Sub- 
ordinate Judge recognises that the defend- 
ant would have no objection to execute a 
deed at the plaintiff's expense; but in the 
course of the paragraph he observes: 

‘It was incumbent on defendant No. 1 to have 
n clause in the sale-deed Ex. B that he would, 
in his turn, put plaintiff in possession of the pro- 
perties delivered to himself.” 

This again is a mistake. Except that 
the? proceedings are to be carried on in 
the defendant's name there is no question 
of any delivery to himself or of a re-delivery 
by him tothe plaintiff. All the proceed- 
ings are really plaintiff's proceedings but 
carried on in the defendants name. As a 
matter of fact Ex. 13 shows that there 
was a delivery of possession so faras the 
judgment debtor is concerned, and there is 
no false recital in the sale deed asthe 
Subordinate Judge seems to think in para. 
38 of his judgment. In this paragraph 
he recognises that the defendant does not 
covenant in the usual form about title and 
observes: A 

“In such circumstances I do not think that the 
ordinary liabilities of the vendor such as that 
he is bound to give the covenant for title and 
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quiet enjoyment can also besaid to exist in the 
transaction.” i , 

But after his having said this, I 
am unable to understand how he comes 
to the other conclusions in the judgment. 
In paras. 39 to 43 he discusses the plaintiff's 
claim for damages. In | ara. 40 he yays: 

“Defendant No. 1 had contracted to sell his half 
share in the lands purchased at the Court sale. Ia 
respect of this half share, the purchase by plaintiff 
No. lfrom defendant No, 1 should be deemed as 
a transaction of a private sale and purchase.” 

This sentence is hopelessly inconsistent 
with the sentence I have already quoted 
from para. 38. In para. 41 he observes: 

‘Defendant No. 1 took no steps cither to get the 
obstruction removed or to proceed by way of a 
suit.” 

The reply to this is that defendant No. 1 
is under. no such duty. The proceedings are 
all of the plaintiffs. As a matter of co- 
operation which is one of moral duty on the 
part of the defendant, he was willing to 
give any papersorto sign any petitions 
which may help the plaintiff in his work, 
but it is all the plaintiff's business and not 
that of the defendant. I am therefore of 
opinion that the Subordinate Judge's 
conclusion in para 41: 

“Hig duty in respect of his half share in the lands 
which he had toconvey to plaintif No. 1 remains 
unfulfilled” 
is erroneous. Similar remark applies to the 
conclusion at the end of para. 42: 

“I do not, therefore, consider that by reason of his 
having attempted to take delivery or by reason of 
the fact that he had already taken possession of the 
Guntrakoderu lands, defendunt No. 1 could be 
absolved altogether of his duty to apply for delivery 
and get possession and then put plaintiff No, 1 in 
possession.” 


Į also disagree with his conclusion in 
para. 43, that defendant No. 1 failed to 
execute a proper sale deed or conveyance. 
In my opinion Ex. B is a prcper conveyance, 
and if there are any omissions of any sur- 
vey numbers or anything of that kind, 
though it conforms tothe sale certificate, 
defendant No. 1 is still willing to give any 
paper which plaintiff No. 1 wants. In my 
opinion there is no ground in this case for 
the plaintiff seeking to recover any damages 
frcm the defendant. The result is that 
Appeal No. 372 of 1926 is allowed and the 
plaintiff's suit dismissed with costs so far as 
defendants Ncs. 1 to3 are ccncerned in 
both Courts. As to the other defendants, 
the point is covered by the judgment in 
A. S. No. 36 of 1927. In the lower Court 
the appellant will get half costs. In appeal 
it will be on the valuation of the appeal as 
on Rs. 44,222. 

Appeal No. 105 of 1927. 

Judgment.—This isan appeal against 
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a decree of the same Subordinate Judge 
dismissing the suit by the plaintiff therein 
who is defendant No. 1 in the main suit for 
recovery of the costs of thestamp paper 
and registration charges. The Subordinate 
Judge has dismissed the suit following his 
findings in the main suit. It is conceded 
that the decision inthis appeal should 
follow the findings in the main appeal. 
Accordingly the appeal is allowed and the 
plaintiff's suit decreed with costs throughout 
and subsequent interest at 6 per cent. till 
date of payment, but the Pleader’s fee in 
the High Court will be calculated not on 
the minimum basisin the High Court but 
on the minimum basis in the District 
Court. 

Appeals Nos. 372 of 1926 and 105 of 1927. 

Cornish, J.—I entirely agree. Upon the 
documentary evidence I think it reasonably 
clear that defendant, when bidding at the 
auction, was bidding on behalf of the 
plaintiff. Instead of a joint purchase which 
was propcsed by plaintif in Ex. 1, and 
which, if carried out, would have made the 
brothers tenanis-in-cominon of the land 
purchased, if was agreed that the defendant 
should give up his half share in the decree 
for Rs. 26,000 and that plaintiff should 
take the property which the defendant was 
to bid for. This is the purport of the 
correspondence, likas, 2-a and 3-a, which 
passed between the parties, and it is made 
perfectly clear by the terms of the receipt, 
Ex. AA, given by defendant and accepted 
by the plaintiff for the payment of 
Rs. 26,000. It was not a purchase by 
defendant with a view to a re-sale to 
plaintiff of his half share in the lands 
purchased at the sale, but a purchase of the 
whole land by defendant for plaintiff, the 
defendant having given up his right in the 
decree for Rs. 26,000. This is also evident 
from the proceedings taken by defendant 
to have the Court certificate of sale issued 
in the name of the plaintiff. If the District 
Judge had taken a less narrow view of his 
powers under O. XXI, r. 94, the probability 
is that there would have been no difficulty 
in the performance of the contract. But the 
accident of the District Judge’s refusal to 
grant a certificate except in the name of 
defendant as the declared purchaser made 
a formal conveyance by the defendant to 
plaintiff necessary in order to clothe 
plaintiff with theinsignia of title. It was for 
this purpcse that Ex. B-) and Ex. 16 were 
prepared. They are called draft sale 
deeds. A conveyance usually follows the 
ecmpletion of an agreement to sell land. 
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That was not ihe case here. Even if these 
instruments bad been executed by defend- 
ant, they could not have converted the de- 
fendant into the seller of the property. He 
was not the seller of the land. There was 
therefore no scope for 5. 99 (H, Transfer 
of Property Act. | 

(Appeal No. 386 of 1927 having stood 
over for consideration, the Court delivered 
the following judgment:— ) 

Ramesam, J.—The main part of this 
appeal was disposed of by us on March 23, 
and Apiil 24, 1933. We then called for 
a finding on the amount of mesne pro- 
fits to which the plaintiffs are entitled for 
three years prior to the suit and subse- 
quent profits up to the delivery of pos- 
sessicn by the defendants. We are inform- 
. ed that though final decrees have not been 
drawn up in this and the connected cases, 
the defendanis in possession vacated the 
lands soon after we stated our conclusions 
in the year 1933. The Subordinate Judge 
has now relurned his finding as to the 
amount of mesne profits. Both parties have 
filed objections. It must be admitted that 
the Subordinate Judge's judgment is a care- 
fully written judgment and prima facie 
leaves the impression that not much of 
it ought to be modified. In para. 2 of 
his finding he notes the fact that the claim 
now made by the plaintif is highly 
exaggerated and far exceeds the claim made 
in the plaint. 

It will be convenient now to consider 
the various classes of lands separately. 
We will take them up in the order in 
which they were taken up by Mr. Soma- 
sundaram, the learned Advocate for defend- 
ant No. 9. ltem 1 argued by him relates to 
the graden lands. Of these gardens No. 45 
is 18 acres in extent and it is called 
Bubu Thotta. The other lands are Nos. 40, 
52, 53 and 54 and are 9 acres in extent. 
The oral evidence on both sides generally 
leaves the impression that Babu Thotta 
is superior 10 the other gardens. D. W. 
No. 6 says that in good years Rs. 100 
would be the income from it. The Sub- 
ordinate Judge notes that the other 
witnesses for the defendant, viz. D. 
W. Nos. 9,12 and 13 have grossly under- 
estimated the yield. We may take it 
that in bad years the Babu Thotta was 
yielding Rs. 50. The Subordinate Judge 
awards a flat rate of Rs. 90 per year for 
this garden. Wethink it may be reduced 
to a flat rate of Rs. 75 per year. As to 
the other gardens the Subordinate Judge 
awards at the rate of Rs, 4 an acre or 
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Rs. 36 per annum. We think it may be 
reduced to Rs. 3 an acre or Rs. 27 per 
annum. Then we have got a number of 
dry lands which are described as garuvas 
for which the plaintiff relying on Ex. 41 of 
the year 1£06, which was for a rent of 
Rs. 4 an acre, claims that the rents must 
have gone up in subsequent years and 
accordingly demands a higher rate for the 
years in dispute. 

Tke Subordinate Judge notes that such 
increase has not been substantiated by 
evidence. Mr. Somasundaram argues that 
the garuvas must all be regarded as mere 
pasture lands and that only Re. 1 or Rs. 2 
an acre ought to be given. The Subordi- 
nate Judge has given at the rate of Rs. 5 
an acre. We think it will be safe to re- 
duce the rate for the garuvas to Rs. 4 an 
acre on the basis of Ex. 41. We now come 
tothe wet lands. The plaintiff claims at 
the rate of 10 bags an acre in respect of 
some ofthe items and |! bags an acre in 
respect of item No. |. It is said that, as 
the whole matter has been under litigation, 
the defendans have not cultivated the 
lands even inthe manner in which lands are 
normally cultivated. For instance, cultiva- 
tors in that part of the contry improve the 
land periodically by the use of pati earth 
which isa kind of silt strengthening the 
productivity of the land. The Subordinate 
Judge comes to the conclusion that this 
neglect in not carrying out the ordinary 
acts of husbandry cannot in the least be 
justified and he finally awards at the rate 
of 5 bags an acre for the land north of the 
road and4 bagsand 3 bags for the two 
blocks south of the road. We donot see 
any reason to interfere with tbe conclu- 
sion and award of the Subordinate Judge. 
As to the prices of paddy up to the end 
of 1930, they range from Rs. 6 to Rs. 9 and 
in the year 1918 (the year of control) the 
prices were even much higher. The average 
for these would be much above Rs. 6, 
put having regard to the fact that we 
have got three years of depression, viz., 
1931, 1932 and .933, the Subordinate 
Judge has given a flat rate of Rs. 6 a 
bag for all these years. We think that 
the rate given by him may be accepted 
and need not be interfered with. 

It has been pointed out to us that in 
the case of two of the wet Items (Nos. 16, 
18 and 19) they had the benefit of water 
supply only from the year 1924 onwards 
and in the case of Item No. 1 (17) it had 
the benefit of water supply only from 1929 
and that these lands ought not to be 


474 ° 


charged with wet rate until those years. 
The Subordinate Judge notes this conten- 
tion but does not expressly say anywhere 
that he accepts. it. In the case of these 
lands, the learned Advocate for the res- 
pondent concedes that they should be 
charged as wet lands only from the time 
they had the benefit of the water supply 
and prior to that they may be charged as 
garuvas at the rate of Rs. 4 an acre. The 
above conclusions apply also to the lands 
of the other defendants. As to the eighth 
and ninth, they are liable for the profits 
of No. 1, 2, 3 and 27. Item 24 is ad- 
mitted to be a dibba and they will not be 
charged with profit. As to Items Nos. 1 to 
3 evidence shows that they are cultivated 
and transplanted later. The liability is 
reduced from.5 bags to 4 bags, 

Certain items of land are mentioned in 
para. 14 of the plaint. These were not 
specifically enumerated in the sale certifi- 
cate; but it is now conceded that they are 
all covered by the sale certificate. In res- 
pect of some of these items, viz. 67-3 and 
67-4, defendant No. 8 admitted possession 
but raised pleas on the merits which have 
been disallowed. Item No. 67-3is a dibba 
unfit for cultivation. The plaintiff is, there- 
fore, entitled to profits on 67-4 from defend- 
ant No. 8. As to the other items mention- 
ed in para. 14 of the plaint, though the 
plaintiff is entitled to possession of those 
items, as no particular defendant was men- 
tioned as being in possession of them, he 
is not entitled to any mesne profits from 
any of the defendants in respect of those 
items. The Subordinate Judge has award- 
ed interest at the rate of six per cent. 
per annum and has fixed certain dates for 
the purpose of calculating interest for each 
year. This is not a casein which the de- 
fendants should escape payment of interest 
altogether because they claimed possession 
of lands without any right of their own: 
but in view of the hardship due to the 
accumulation of profits for several years 
and the economic depression now prevail- 
ing, we reduce the rate to four per cent. 
per annum. l 

As to Items Nos. 4, 5, 8, 9, 30 and 32 to 
34, defendant No. 8 originally set up his 
own right and defendants Nes. 12, 14 and 
17 were put forward as the occupancy royts 
of the land. But afterwards it was admit- 
ted that defendant No. 8 wasin possession 
of Items Nos. 1, 2, 3, 24 and 27’only and 
defendant No. 5 was admitted to be in pos- 
session of 4, 5, 8, 9, 30 and 32 10 34 and 
he will be liable for the profits on the 
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above basis. Defendants Nos. 13 and 14 
will be exempted from liability. Subject 
to the above modifications the findings of 
the Subordinate Judge are confirmed. 
There will be a decree for possession and 
mesne profits from the responden(s-defend- 
ants o'her than defendants Nos. | to 3, 6, 7, 
13 and 14 with costs throughout proportion- 
ate to the extent of the .respective defend- 
ants. In estimating the costs, the printing 
charges, that is the printing charges prior 
to remand (inserted by order of Court dated 
July 22,1935) for the documents (except 
Exs. 12 and 13 and A and B), will be ex- 
cluded. [n A.S No. 36 of 1927 the appel- 
lant will pay the costs of respondents 
Nos. 1 to3 on Rs. 32,435. 
A.-D, Order accordingly. 


— om 


CALCUTTA HIGH COURT 
Civil Suit No. 731 of 1935 
May 26, 1936 
LorRrT-WILLIAMS, J. 
Tue CORPORATION or CALCUTLrA— 
PLAINTIFF 
Versus 
FOOLCOOMARI DASI AND OTHERS 
—DERENDANTS >` 

Calcutta Municipal Act (I of 1933), s. 205—Scope 
of— Consolidated rate—When a first charge and 
when can be declared— Belonging to the said person’, 
meaning of, 

The consolidated rate, whether payable by the 
owner or occupier in respect of any land or building, 
is a first charge on such land or building and 
hence can be declared as a charge when only the 
occupier's share of the tax is in arrears, The 
words “and belonging to the said person” can 
have reference only to the words immediately pre- 
ceding, viz, “movable property found within or 
upon such land or building”. Akhoy Kumar Banerjee 
v Corporation of Calcutta (1), and Secretary of 
State for India v. Municipal Corporation of Bombay 
(2), relied on’ 

Section 205 as it stands is out of harmony with 
the scheme of the Act and should be amended. 


Judgment.—The plaintiff Corporation 
claims the sum of Rs. 394-14 on account of 
the consolidated rate payable in respect 
of Jand and buildings in premises No. 16-1, 
London Street, Calcutta. Further they 
claim adeclaration of first charge on the 
premises for that sum with costs and 
interest, and a decree under O. XXXIV, 
r. 4 of the Code of Civil Procedure in 
Form 5-A in Appendix D to the First 
Schedule. 

The sum claimed represents arrears of 
the occupiers’ share of the rate payable in 
respect of these premises, and the defend- 
ant contends that the Corporation cannot 
obtain a declaration of first charge on the 
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premises in respect of the occupier’s share, 
because by so doing they would be levying 
the entire consolidated rate upon the owner 
of the premises: whereas the scheme of the 
Calcutta Municipal Act, 1923, is to divide 
the incidence of the rate between the owner 
and the occupier. . 

Section 205 of the Act provides that the 
consolidated rate due from any person in 
respect of any land or building shall, 
subject to the prior payment of the land 
revenue (if any) due to the Government 
thereupon, bea first charge upon the said 
land or building and upon the movable 
property Gf any) found within or upon 
such land or building and belonging to the 
said person. 

On behalf of the plaintiffs it has been 
urged that the meaning of this section 
is that the consolidated rate whether pay- 
able by the owner or the occupier in respect 
of any land or building shall be a frst 
charge upon thatland or building. Also 
that itis a first charge upon any movable 
property found within or upon such land 
or building, if it belongs to the person 
by whom therateclaimed is payable under 
the Act. 

It is contended on behalf of the defend- 
ants that the words at the end of the 
section “and belonging to the said person” 
refer not only to the words immediately 
preceding, namely ‘movable property found 
within or upon such land or building”, 
but also to the words “land or building” 
which immediately precede the words to 
which [have just referred: that is to say, 
their argument is that there cannot be a 
first charge on the land or building except 
for rates payable by the person owning 
that land or buliding, just as there cannot 
be a fixed charge on the movable pro- 
perty within or upon such land or building 
except in respect of rates payable by the 
owner of such movable property. 

In orderio decide this point of construc- 
tion, it is necessary first to ascertain what 
is the scheme of the Act with regard to 
the payment of rates, and whether this 
section so construed, is in harmony with 
that scheme and with the rest of the sections 
of the Act. 

Section 124 provides that a consolidated 
rate not exceeding 23 percent. on the 
annual valuation may be imposed by the 
Corporation upon all lands and buildings 
in Calcutta. 

Section 149 provides that one half of the 
consolidated rate shall be payable by the 
owners of the lands and buildings and 
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the other half by the occupiers thereof, 

Those sections fall within Chap X which 
deals with the consolidated rate of Part IV 
which deals with taxation. The next 
chapters deal with other forms of taxation, 
until Chap. XVI is reached and that deals 
with the recovery of the consolidated rate 
and other taxes. 

Section 128, which is the first section of 
that Chapter, provides that the provisions 
of this chapter shall be deemed to he in 
addition to, and not in derogation of any 
powers conferred by or under other chapters 
of this Act for the collection or recovery 
of the consolidated rate and other taxes. 
The succeeding sections deal with the 
recovery of rates and taxes personally 
against those by whom the rates and taxes 


are payable. 


Section 199 gives power to recover the 
owner's share of the rate from the occupier, 
and except for s. 205, which is in the same 
chapter there is no provision in the act 
by which the owner can be made liable 
for the occupier’s share of the rate. 


The scheme of the Act, therefore, seems 
to make the occupler primarily liable for 
the consolidated rate, and in this view 
s. 205 does not appear to be consistent 
with sucha scheme. It is the only section 
which makes the owner liable for the 
occupier’s share of the rate. Section 205 
is very similar to s. 212 of the City of 
oe Municipal Act, which provides 
that 

“Property-taxes due under this Act in respect of 
any building or land shall, subject ty the prior 
payment of the land revenue, ifany, due to Govern- 
ment thereupon, be first charge upon the said 
building or land and upon the goods and chattels, 
if any, found within or upon such building or 


land and belonging to the person liable for such 
taxes.” 


Apparently this Act was passed one year 
before the original Oaleutta Act, and it 
looks very much as if the analogous section 
of the Caleutta Act was copied from or 
moulded upon the section in the Bombay 
Act. In the Bombay Act, however, the 
scheme seems to be different. Section 146 
of-that Act provides that property taxes 
shall be leviable primarily from the actual 
Occupier of the premises if such occupier 
holds the said premises immediately from 
Government or from the Corporation or 
from afazendar, otherwise the said taxes 
shall be primarily leaviable from the lessor 
or superior lessor or the person who has 
the right to let the premises. 

Thus, the incidence of the rate is placed 
primarily upon the owner rather than th, 
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occupier. That being so, s. 212 of that 
Act is in harmony with the rest of the 


scheme, ` 

If, therefore, I had to consider this ques- 
tion apart from previous decisions, I should 
have been inclined to interpret the section 
in favour of the argument raised on behalf 
of the defendant because such an inter- 
pretation would bring the section into 
harmony with the rest of the scheme of 
taxation under the Act. But looking at 
the wording of the section, apart from such 
considerations. Ido not think that there 
can be any doubt that the meaning is 
that the words “and belonging to the said 
person” can have reference only to the 
words immediately preceding, viz: ‘‘mov- 
able property found within or upon such 
land or buliding”. That is, in my opinion, 
the correct grammatical construction of the 
clause. 

But this point has been the subject of 
a previous decision of this Court in the 
case of Akhoy Kumar Banerjee v. Corpora- 
tion of Calcutta (1). In that case Sir 
Ashutosh Mookherjee had to consider the 
analogous section of the old Act, and the 
contention that s. 228. analogous to the 
present s. 205 ought to be interpreted so 
as to restrict the charge on immovable 
property to arrears for which the owner 
was liable. The owner in that case con- 
tended, under s. 223, that he was Liable, 
Only to one year's arrears. The learned 
Judge. held that this contention was 
fallacious as the two sections were con- 
cerned with two entirely -different aspects 
of the matter. Section 223 dealt with the 
question of personal liability (liability in 
personam) of the purchaser of the premises 
for arrears unsatisfied when the title vested 
in him, whereas s. 228 dealt with the 
question of the liability to the premises 
(liability in rem) for the rates due thereon. 
Section 228 was perfectly general in its 
terms and made the consolidated rate as 
it accrued due from time to time a first 
charge on the property. He added that no 
altempt had been made to support the 
view unsuccessfully put forward in the 
Court below, that the expression “belong- 
ing to the person liable for such rate” in 
s. 228 qualified not only the expression 
“movable property”, but also the expres- 
sicn “building or land”. 

Similarly, the Bombay Act has been 
interpreted by Beaumont, O. J. in Secretary 
of State for India v. Municipal Corporation 

(1) 19 OW N 37; 27 Ind. Uas. 261 (2); AIR 1915 
Cal. 478, i 
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of Bombay (2), in which this point, among 
others, was considered and discussed at 
great length. After referring tos. 212 the 
learned Judge said that the Advocate- 
General had suggested that the charge 
under that section is only imposed upon 
the interest in the land:of the person liable 
to pay the tax. In his opinion,that con- 
struction was quile impossible; the bas is 
a charge in terms upon the building or 
land, and not upon any particular interest 
therein. 

To my mind the strongest argument 
advanced on behalf of the plaintifis on this 
point is that Sir Ashutosh Mookerjee’s 
judgment was given in 1914, and the Act 
was amended 10 years after, but no altera- 
tion was made in terms of this section. [ 
think it must be held, therefore, that the 
construction put upon the analogous section 
by Sir Ashutosh Mookerjee is in consonan- 
ce with the intention of the legislature. 

The clause, in my opinion, is not very 
happily worded, and it should be suitably 
re-drafted when opportunity arises. One 
effect of this interpretation is curious, 
because though the Corporation may take 
the owners’s land in respect of the occupier's 
tax, they cannot take his goods which 
happen to be upon the same premises, 
that is, they cannot have a first charge upon 
those goods. Another curisus result is that 
as the Act provides thal persons may 
approach the Corporation for the purpose 
of getting their names entered in the 
assessment book as owners or occupiers, it 
follows that the person liable as owner in 
respect of his own or the occupier’s tax 
may not be the actual owner of the land 
or building. Thus, the owner of the land 
or building may be responsible for rates 
payable by two other persons whose names 
are entered in the books of the Corpora- 
tion as owner and occupier of the pre- 
mises. Kor these reasons, and especially 


‘for ibe reason that as the section stands 


at present, it seems out of harmony with 
the scheme of the Act, 1 trust that an early 
opportunity will be taken to make the 
position more clear and definite. l 
The result is that there must be judg- 


ment for the plaintiffs, and a declara- 
tion made in the terms of the prayer of the 
plaint. | 

N. Order accordingly. 


(2) 59 B 681; 158 Ind. Cas. 151; A I R 1935 Bom, 
347; 37 Bom. L R 499; 8 R B 13. 
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RANGOON HIGH COURT 
Letters Patent Appeal No. 6 of 1936 

December £, 1936 
RoBERTS, O. J. AND LEACH, J. 
A. P. L. PALANIAPPA CHETTIAR-— 
APPELLANT 
VETSUS 

U THA MO—Responpenr 

Limitation Act (IK of 1908), s. 21-Ssope of— 
Promissory note—Joint execution— Acknowledgment 
by one—When binds the other. 

Under s. 21, Limitation Act, a written acknow- 
ledgment signed by one of several joint contractors 
does not in itself operate to bind his joint contractors, 
and the same applies with regard to a payment 
made by one of the joint executants of a promissory 
note. In order that an acknowledgment or a pay- 
ment by one of two joint contractors shall bind a 
co-contractor, it must be shown that in making the 
acknowledgment orin making the payment he was 
in effect acting asthe agent of his joint contractor. 


L. P. A. from the decree of Mr. Justice 
Parker, dated June 17, 1936, reported in 
165 Ind. Cas. 828. 

Mr. E. Hay, for the Appellant. 

Mr. Thein Maung, for the Respondent. 


Roberts, C. J—This appeal is broaght 
by the plaintiff in an action arising out of 
a promissory note alleged by the defend- 
ants to be barred by the Statute of Limi- 
tation. The plaintiff contended that a 
new period had begun to run by reason 
of payment of instalments upon the note. 
The present respondent is one of the joint 
drawers of the note, and though it is 
alleged that he was a surety we have tore- 
gard the case as apart from the question 
of surety altogether and cannot go behind 
the words on the promissory note. It is 
admitted that defendant No. 1 made endorse- 
ments and paid money from time to time, 
and it is said that defendant No. 2 (respond- 
ent in this appeal) signed the second en- 
dorsement. But when this case came up 
to the High Court by way of appeal from 
the District Court, Parker, J. found asa 
fact that it was not proved that the res- 
pondent did sign the endorsement at all. 
Speaking for myself I am not prepared 
to disturb the finding of fact of Parker, 
J. on this matter. It has been complicat- 
ed somewhat by the judgment of the 
District Court which 1 regret to have to 
describe as quite unintelligible. It is so 
unintelligible indeed as to render it ob- 
viously understandable for the learned High 
Court Judge who tried the case upon ap- 
peal to send it back to the District Judge 
to wy again. 

_ Now, the position with regard to the pro- 
missory note appears frcm a consideration 
of ss. 20 and 2l, Limitafion Act, ands. 20 
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explains the time from which a new period 
of limitation shall be computed where part 
of the principal debt is paid by the debtor or 
by his agent, and also in certain other 
eventualities. Sec:ion 21 explains who is 
to be deemed an agent for this purpose, 
and it also points out that joint contractors 
are not prima facie agents. The wording 
of s. 21 (2) is as follows: 

“Nothing in the said sections renders one of 
several joint contractors, partners, executors or 
mortgagees chargeable by reason only of a written 


acknowledgment signed or of a payment made by, 
or by the agent of, any other or others of them.” 


That means to say that tLe mere fact 
of being, for instance, a joint contractor 
and having signed only a written acknow- 
ledgment does not make the party charge- 
able. It is necessary, in my view, there- 
fore, that evidence should be adduced to 
prove the fact of agency, and tke evidence 
we have, which is relied upon to prove 
the fact of agency in this case is, to say 
the least of it, scanty. Defendant No. 1 in 
the course of his evidence said: 

Once in a way defendant U Tha Mo came and 
enquired whether I had made any payments to- 
wards the debt. I toldhim that I was paying 


interest monthly and 1:egularly. Defendant said ‘very 
well’. ‘Kaungbi’ (which means as I understood it 


‘good’)”. 

Then the respondent in this appeal said 
in his evidence: 

“I stood surety for the suit debt. I came and 
made inquiry from defendant No. 1 whether he paid 
towards the debt. He said, ‘I paid monthly interests 
regularly.’ I agreed to those payments”, 

It is suggested with much force and 
persistence by the Counsel ior the appel- 
lant that agency can be inferred from 
less evidence if the parties were joint 
contractcrs than in other cases, and a num- 
ber of decisions were quoted to us to show 
that agency had been inferred on what 
may be described as slender materials. 
Each of those cases turned upon its par- 
ticular facts, and I donot think that the 
judgment of tLe Privy Council in National 
Bank of Upper India, Ltd. v. Bunsidhar (1) 
goes £o far as to decide ihat when a person 
18 a joint drawer cf a promissoly note proof 
of agency, in order to bring him within 
the mischief of the Statute of Limitation, 
is afforded by reason of a payment 
made by the other joint drawer. A number 
of other cases were also cited to us one 
of which was the case in Domi Lal Sahu 
v. Roshan Dobay (2). Iam not prepared to 


(1) 57 I Al; 121 Ind. Cas, 193; A I R 1929 P O 297; 
6 OWN 1136; 34 C W N 145; Ind. Rul. (1980) P U 
17; 51 L W 1; 32 Bom. L R 136; 5 Luck. 1; (1930) M 
WN 1; 510LJ56(P 0). 

(2) 83 O 1278; 11 O W N 107, 
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say thatin the circumstances of that parti- 
cular case the decision was wrong but it 
cannot be meant to imply that s. 21 (2), 
Limitation Act, hasno application to cases 
such as the present one. In my opinion 
it is clear that unless the fact of agency 
be proved, assuming as we do that there 
is no satisfactory evidence that the respond- 
ent signed the endorsement, he cannot be 
brought within the mischief of a new period 
of limitation. In these circumstances, in 
my opinion, this appeal ought to be dis- 
missed with the usual costs. 

Leach, J.—I agree that this appeal 
should be dismissed with costs. The learn- 
ed Judge who heard the appeal from the 
judgment of the District Court was com- 
pelled to go into the facts of the case and 
decide whether acknowledgment of the 
part payment of principal endorsed on 
the promissory note had been signed by 
the respondent. He came to the conclu- 
sion that the endorsement had not been 
signed by him, and I see no reason why 
we should differ from that conclusion. 

That defendant No. 1 made a payment 
towards principal is common ground, and 
it is also common ground that defendant 
No. 1 signed the endorsement on the pro- 
missory note. The fact that defendant 
No. 1 made the payment cannot in itself 
make the respondent liable, nor can the 
fact that defendant No. 1 gave a written 
acknowledment. Section 21, Limitation Act, 
says that a written ecknowledment signed 
by one of several joint contractors does 
not in ilself operate to bind his joint con- 
tractors, and the same applies with re- 
gard to a payment made by one of the 
joint executants of a promissory note. In 
order that an acknowledgment or a pay- 
ment by one of two joint contractors shall 
bind a co-contractor, it must be shown that 
in making the acknowledgment or in mak- 
ing the payment he was in effect acting 
as the agent of his joint contractor. 

The question in this case, therefore, 
is this: Does the evidence show that 
defendant No. 1 was acting as the agent of 
the respondent when he msde payment in 
part of the principal and endorsed the pro- 
missory note? In my opinion the evidence 
falls far short of this. AJI that the evi- 
dence proves is that the respondent was 
anxious that defendant No. 1 should keep 
up with his payments and that he (the res- 
pondent) should not be held liable on the 
promissory note. I agree entirely with the 
remarks of my Lord the Chief Justice with 
regard to the judgment of the District 
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Court. It is impossible to understand what 
ee learned District Judge intended to de- 
Cl 6. 


N. Appeal dismissed. 


raaa KA trange 


NAGPUR HIGH COURT 

Civil Revision Application No. 466 of 1936 

Mareh 1, 19837 ° 
POLLOCK, J. 
PANDU BALAJI KUNBI—Appricant 
VETSUS 

GANGADHAR VITHAL NASHANKAR— 
NON-APPLIGANT 

Surety — Surety undertaking that judgment-debtor 
would file tnsolvency petition — Promise to pay in 
default —Certtficate as to application before D:bdt 
Conciliation Board—Order accepted by decree-holder 
—Surety bond, if regarded as cancelled. 

A person bya security bond undertook that the 
judgment-debtor would file an insolvency petition 
within a certain time and would be present on each 
hearing of the petition and the execution proceedings. 
In case of default he promised to pay the decretal 
claim. On the next date the surety and judgment- 
debtor appeared and the case was “struck off as wholly 
infructuous” as a certificate had been filed showing 
that judgment-debtor applied to the Debt Conciliation 
Board to settle his debts including the debt due to the 
decree-holder. This was accepted without protest by 
the decree-holder : 

Held, that the surety bond was regarded as cancell- 
ed, and it was not therefore open to the decree-holder, 
when he had refused to accept the offer made by the 
judgment-debtor before the Debt Conciliation Board, 
to move the Court to realise the security. 


O. Rev. App. of the order of the Court of 
the Judge, Small Causes, Wardha, dated 
March 28, 1936, in Ex. In. O. 8. No. 261 of 
1932. 

Mr. B. R. Mandlekaz, for the Applicant. 

Mr K. A. Potey, for the Non Applicant. 


Order.—The judgment- debtor was arreste 
ed in execution proceedings and on July 
29, 1936, Pandu furnished security for him. 
By the security bond Pandu undertook that 
the judgment-debtor Laxman wouid file an 
insolvency petition within a month and 
would be present on each hearing of the 
insolvency petition and the execution pro- 
ceedings, in case of default Pandu promised 
to pay the decretal claim. On August 24, 
1935, which was the next date fixed in the 
execution proceedings, Pandu and judg- 
ment-debtor appeared and the case was 
“struck off as wholly infructuous” as a 
certificate had been filed showing that 
Laxman applied to the Debt Conciliation 
Board to settle his debts including the debt 
due to the decree-holder. 

When this order was made, which was 
accepted apparently without protest by the 
decree-holder, thé month allowed to the 


1937 : 
judgment-debtor in which to file an insol- 
vency petition had not expired. It is 
clear, I think, that Mth parties accepted 
the position that the execution proceedings 
had come to an end and that the matter 
would’ be dealt with thencefoith by the 
Debt Conciliation Board. In other words, 
the surety bond was regarded as cancelled, 
and it was not thereafter open to the 
decree-holder, when he had refused to accept 
the offer made by the judgment-debtor 
before the Debt Conciliation Board, to 
(move ?) the Court to realise the security. 

The applicatlon for revision is, therefore, 
allowed with costs, and the lower Court's 
order is set aside. Counsel’s fee in this 
Court Rs. 20. 

N. Revision allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 75 of 1935 
September 2], 1936 
Davis, J. O. AND MEHTA, A. J.C. 
KESSOMAL KISHNOMAL AND ANOTHER — 
APPLIOANTS l 
VETSUS 
GIANCHAND SALAMATRAL AND OTHERS— 
OPPOSITE PARTIES. 

Award—Award made through intervention of Court 
—Registration, if necessary — District Magistrate 
intervening and, discharging duty imposed upon him-~ 
Action on request of one party to a reference—Award 
on such reference--Whether rendered unlawful. 

Awards made through the intervention of the Court 
do not require registration. Hassanand Naraindas 
v. Jodhomal Chengammal (1), followed. 

Ina case where an independent and responsible 
authority such as a District Magistrate has intervened 
and discharged the duty imposed upon him by law, it 
is difficult to say that the fact that he acted on the 
request of one of the parties to a reference makes 
that reference or the award upon-it unlawful on the 
ground that the consideration is immoral or against 
public policy. Dwijendra Nath Mullick v. Gopiram 
Gobindaram (2), referred to. 

C. R. App. against the order of the First 
Class Sub-Judge, Larkana. 

Mr. Dipchand Chandumal, for the Ap- 
plicants. 

Mr. Asudamal Rewachand, for the Op- 
posite Parties. 


Davis, J. G.— This is an application in 
revision against an order of the First Class 
Subordinate Judge at Larkana in which 
he dismissed objections to and confirmed 
an award. 

In the application before us two grounds 
only were argued for the applicants. The 
first ground was that the award was illegal 
as it required registration. But that point, 
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though arguable before the decision of 
the Full Bench of this Court in Hassanand 
Naraindas v. Jodhomal Chengumal (1) is 
not now open to question as tre Full Bench 
has decided, rightly or wrongly, that 
awards made through the intervention of the 
Court do not require regis‘ration. 

The second argument only, therefore, 
was pressed by Mr. Wipchand on behalf of 
the applicants, and that is that the award 
was illegal because one of the considera- 
tions of the reference was the stifling of 
a prosecution. It appears that at the time 
of the reference, criminal proceedings were 
pending between the parties and that there 
was against defendants Nos. 4 and 5 
who now wish to take advantage of the 
fact, a prosecution pending in the Court 
of the Resident Magistrate, Larkana, for 
offences under ss. 409 and 477, Penal 
Code. Those offences are not compound- 
able as reference te Sch. II, Criminal 
Procedure QOode, will show. But in this 
case an application was made to the Dis- 
trict Magistrate in which all the relevant 
facts were set out perfectly clearly 
and he was asked to give his consent to the 
withdrawal of the prosecution. In the 
exercise of powers vested in him, he gave 
his consent, and we can see nothing on the 
record to suggest that he did not exercise a 
proper discretion in the matter and did 
not faithfully discharge the duty that is 
imposed upon him as representing the 
Crown in criminal prosecutions in his dis- 
trict. The District Magistrate allowed the 
case to be withdrawn, and in fact it was 
withdrawn before the award was made and 
before it was presented to the Court for 
filing as a decree. That being so, we 
think, it is difficult to say that this is a 
case in which a prosecution was stifled or 
that the consideration of the agreement was 
immoral or opposed to public policy. 

It is not as if in this case the parties 
had colluded between themselves so that 
the prosecution should fail. If, for in- 
stance, they had agreed among themselves 
that no evidence should be given and the 
presecution failed for want of evidence, 
the matter would have been different. But 
in this case in fact the evidence of three 
witnesses has been recorded, and when 
the District Magistrate gave direction for 
the case to be withdrawn, he must have 
come to the conclusion that it was not a 
case which in the public interests should 
be proceeded with. We think that in a 

(1) 30 S L R115; 163 Ind. Cas, 455; A I R 1936 Sind 
79; 9RS 4, 
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ease where an independent and responsible 
authority such as a District Magistrate has 
intervened and dischahged the duty impos- 
ed upon him by law, it is difficult to say 
that the fact that he acted on the request 
of one of the parties to a reference makes 
that reference or the award upon it unlaw- 
ful on the ground that the consideration 
is immoral or against public policy. Re- 
ference may be made to the case in Dwi- 


jendra Nath Mullick v Gopiram Gobinda- . 


ram (2), where it was held that an agree- 
ment that a prosecution should be with- 
drawn was not unlawful where the decision 
as to whether it should or should not be 
withdrawn depended upon the Commis- 
sioner of Police. We think, therefore, that 
this case is a stronger case in favour of the 
opponents than the Calcutta case to which 
we have referred. We, therefore, think that 
there is no force in this objection. Accord- 
ingly we dismiss this application with 
costs. 
N. Application dismissed. 


(2) 53 O 51; 89 Ind. Cas, 200; AIR 1926 Oal 59; 42 
CLJ90;29C W N 855. 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 12 of 1936 
February 10, 1937 
Dergysalre, C. J. AND D. N. MITTER, J» 
PACHUMUDDIN NAYEK—PLAINTIFF 
—APPELLANT 
VveTSUs 
ABDUL GAIFFUR AND OTHERS— 
RESPONDENTS 


Muhammadan Law—Pre-emption — Ceremonies 
required to establish right—Invocation of witnesses— 


on eae establish the right of pre-emption the 
Muhammadan Law requires — that the ceremonies 
connected with talab-i-mowasibat and talab-i-ishad 
must be performed. Invocation of witnesses is an 
essential part of the ceremony of talab-¢-ishad. 

[Case-law discussed.] _ . ; 
LL. P. A. against a judgment of Mr. Justice 
Edgley, J., dated May 22, 1936. 

Mr. Sarat Chandra Janah, for the Appel- 
rae Rama Prasad Mukherji, for the Res- 

ents. 

pond N. Mitter, J.—This is an appeal 
under & 15 of the Letters Patent from a 
decision of Edgley, J. It arises outof a 
suit which was commenced by tke plaint- 
if, who is the appellant before us, to 
enforce his right of pre-emption in respect 
of one-seventh share of a certain tank. In 
order to- establish this right of pre-emption, 
the Muhammadan Law requires that the 
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ceremonies connected with talab 1-mowasibat 
and talab-i-ishad must be performed. 
According to the Goding of the lower 
Appeliate Court which has been accepted by 
lidgley, J., it appears that the talab-+- 
mowasibat ceremony was properly perform- 
ed, but the lower Appellate Court found 
that the talab-t-ishad ceremony was not 
properly performed on the ground that there 
was no proper invocation of witnesses by 
the plaintiff at the time of the said talab- 
i ishad ceremony. The lower Appellate 
Vourt accordingly dismissed the plaintiff's 
suit. The only question which arose for 
determination before Edgley, J. was, there- 
fore, as to whether or not the witnesses were 
properly invoked at the time when the 
talab-i-ishad was performed at Tamluk on 
September 7, 1932, and whether under the 
Muhammadan Law, such absence of proper 
invocation of witnesses was or was not 
fatal to the right of pre-emption which 
was cluimed by the plaintiff. So far as 
this Court is concerned, the view which 
has been taken since the year 1864 has 
been against the contention of the appel- . 
lant that the invocation of witnesses is not 
an essential part of the ceremony of 
talab-i-ishad. It is contended by Mr. Janah, 
who appears for the appellant, that there 
has been sufficient compliance with the 
formalities of the Muhammadan Law seeing 
that the witnesses were called in for the 
express purpose of witnessing the reitera- 
tion of the demand which was made on the 
second occasion, namely on the occasion 
of the talab-t-1shad and he relies in support 
of his contention on a recent decision of 
the Allahabad High Court in the case in 
Imam-ud-din v. Muhammad. Rais-ul- Islam 
(1) where Sulaiman, J.. (as he then was), 
and King, J. came to the conclusion that: 
“In making the talab-t-istishad, or second demand 
it is not absolutely necessary for the pre-emptor to 
use words like ‘Ke ye witness to this’, addressed to 


the witnesses, or otherwise to specifically invoke them 
to be witnesses.” 


‘This decision undoubtedly supports the 
contention of the appellant, but this deci- 
sion is contrary to the View taken in the 
earlier Allahabad cases; and so far as this 
Court is concerned, it is contrary to the 
view which has been unanimously adopted 
since the year lou4. The earliest case 
where this question aruse directly for deci- 
sion is to be found in Jssure Chunder Shah 
v. Mirza Nisar Hossein (2). “There 
Shumbnoonath Pundit, Ja with whom 

(1) 52 A 1005; 133 Ind. Cas. 304; A I R 1931 All, 736; 


(1931) A LJ 32; Ind, Rul, (1931) All. 624, 
(2) (1864) W R 3al, 


1981 o. 
Morgan, J. concurred, decided that the 
invocation of witnesses is an essential part 
of the ceremony. Pundit, J. said this: 

“The first Court found that though the ceremony 
of tulabamoasibut was duly performed by the plaint- 
iff he had not formally completed the ceremony of 
isteshad; that though he had expressed. his desire 
to purchase and offered money in the presence of 
witnesses he had not, as required by the Muham- 
madan Law, called upon these persons tobe the wit- 
nesses of his acts. As the claimof pre-emption isa 
right not much favoured even by the Muham- 
madan Lawyers and so it is not unjust to 
plead technical objection to it by way of defence, 
the lower Court: dismissed the claim of the plaintiff. 
Onthe appeal of the plaintiff, the lower Appellate 
Court held that what was proved to have been 
performed by the plaintiff with regard to this second 
ceremony was quite sufficient to meet the require- 
ments of the Mubammadan Law. Defendant has 
appealed against this decision in favour of the 
plaintiff. As the conclusion of the first Court was 
right and the plaintiff has not performed the second 
ceremony of ‘affirmation by witnesses’ as strictly 
as ig required by the Muhammadan Law, we 
reverse tne decision of the lower Appellate Court 
and upholding the order of the first Oourt dismiss 
the claim of the plaintiff and decree this appeal with 
cost.” , 

Morgan, J., who delivered a short judg- 
ment, said this: 

“It is clear that the whole of the necessary 
ceremonies have not been performed (witnesses not 
having been duly invoked) and that there is, therefore, 
no right of pre-emption.” 4 

The point, therefore, which appears from 
these two judgments directly arose for deci- 
sion in 1964 and was decided against the 
Contention of the appellant. The question 
also arose recently in this Court in Abdul 
Rahim v. Tufan Gazi (3) and Mukerji, J. 
who delivered the judgment with which 
Cuming, J. agreed came to the conclusion 
that the invocation of witnesses was an 
essential part of the ceremony of talab-t 
ishad. In arriving at tuis conclusion the 
learned Judges referred to some of the 
authorities on Muhammadan Law and, in 
particular, to a passage from Ameer Ali 
on Muhammadan Law to the following 
elfect: 

“Such a person brought such a property (suffi- 
ciently indicating the same) of which 1 am the 
Shaji; I have already claimed my right of Shufa 
and now again claim it; be, therefore, witness 
th ereot,” 

- Atter quoting this passage the learned 
Judges said this: 

“Tne last woid or words to that effect must be 
said even where the iwo demands are combined 
into one, The importance of this invocation as an 
essential part of the ceremony has been impliediy 
recognized in several cages amongst which reierence 
muy be made todadu Singh v. Haj Kumar (4) and 
kum Dular Masser v, dhumack Lat (5). This part of 

(3) 55 C Livi; 109 Ind. Cas. 284; AL k 1928 Cal, 584; 
3z UW N 1163, 

(4) 4 berg. LR A O171;13 WR 177. 

2) 6 Beng. L R 455; 17 W R3205., 
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the ceremony being admittedly absent, even in 
respect of the demand that has been proved in 
plaintiff's favour by their witness No. 3, the plaintiff 
cannot possibly succeed under the Muhammadan Law 
on which they rely.” 

Following the early Bengal cases it 
appears that the High Court of Allahabad 
in an earlier decision in Ganga Prasad v: 
Ajudhia Prasad (6) came to the conclusion 
that the invocation of witnesses after utter- 
ing the words mentioned ‘be ye witness 
thereof’ was es3enial to establish the talab- 
i-iskad ceremony. It is true that in a 
recent decision Sulaiman, J. and King, J. 
took a different view which is directly 
contrary tothe view in Ganga Prasad v. 
Ajudhia Prasad (6). In these matters, as 
has been pointed out by Sir Barnes Peacock 
in the Full Bench case of Fakir Kawot ve 
Sheikh Emambaksh (7): 

“The assertion of the right by suit must always be 
preceded by an observance of the preliminary forms 
prescribed in the Muhammadan Law, which forms 
appear to have beea invariably observed and insisted 
on through the whole of the cases from the earliest 
time of which we have record." 


This passage is quoted with approval in= 
the decision of their Lordships of the 
Judicial Committee of the Privy Council in 
the case of Jadu Lal Sahu v. Janki Koer (8) 
at p. 921*. In view of the unanimous opinion 
entertained by this Court with reference to 
the requisites of the talab-i-ishad we are of 
opinion that the view taken by Edgley, J. 
is right and that this appeal must be dis- 
missed with costs. 

Derbyshire, C. J.—I agree. 

N. Appeal dismissed. 

(6) 28 A24; A W N 1905, 167; 2 A L J 632. 

(7) Beng. L R Sup. Vol. 35; W R 1863, 143 (F B). 

(8) 39 O 915 at p Y2l; 15 Ind. Cas, 659; 39 I A 101; 
160 W N 553; 11 M L T 361; (1912) M W N 486; 16 
O L J 493;9 AL J 525; 14 Bom. LR 436; 23 ML J 
28 (P O). f 
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MADRAS HIGH COURT. 
Original Petition No. 223 of 1936 
October 16, 1936 
GENTLE, J. 
V. LALITHAMBAL AMMAL -—APPELLANT 
a PETITIONER 
VETSUS 
Tue GUARDIAN or INDIA INSURANCE 
Co., LTD, AND OTHEKS— RESPONDENTS 
Insurance—Life Insurance — Assignment — Policy 
for benefit of assured or his wife if he predeceases 
her—lmmediate trust wm her favour, if created— 
Assignment of benefits to Bank for consideration 
during assured's life-time—E ff ect—Married Women's 
Property Act \JII of 1874), s. 6 as amended by Act 
ALLL of 1923. | 
A policy of life insurance contained the words that 
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the amount was payable to the assured or his wife if 
he pre-deceased her. During the life-time of the 
assured he had assigned all the benefits under the 
policy to a Bank for valuable consideration. On his 
death the widow claimed the amount on the ground 
that immediately on the effecting of the policy a trust 
arose in her favour: 

_ Held, that there was no vested interest of the wife 
in the subject-matter of the policy until the happening 
of the event which the policy contemplated, viz., the 
death of the husband. Consequently during his life- 
time he was not fettered by any trustas a trust 
would arise only on his death and hencs when he 
exec ited the assignment to the Bank, he was entitled 
to doso. The Bank was, therefore, entitled to the 
money. In reJoakimidis Policy Trusts, Joakimidis 
v. Hartoup (|), referred to. Dinbat Harmasji v. 
Bamansha Jamas ji (4), distinguished. 


Mr. A. V. Seshayyar, for the Petitioner. 
Dr. V. K. John, Messrs. C. M. Kuruvilla 
and N. Nagarajan, for the Respondents. 


Judgment.—On May 11, 1935, one 
V. Sundaresayya effected a policy of in- 
surance No. 1113 with the Guardian of 
India Insurance Oo., upon his life and the 
Schedule to that policy provides that the 
amount payable upon his death is Rs. 2,000. 
Under the heading: “For whose benett 
and to whom payable” are the words “the 
assured or his wife Mrs. V. Lalithambal if 
he predeceases her”. The assured died on 
March 7, 1936, during the currency of the 
Policy. It is conceded that in fact only 
Rs. 1,000 is payable under this policy. 
During his life-time, namely, two days 
after effecting the policy the assured by 
an endorsement onthe back of the policy 
assigned to the Travancore National Bank 
all the benefits under the policy for valuable 
consideration. The widow, the petitioner 
in this petition, claims that upon the effect- 
ing ofthis policy a trust immediately came 
into existence in her favour and that by 
the assignment of the benefit of the policy 
to the Travancore Bank the deceased was 
trying to do what in fact he had no power 
to undertake and she claims that the 
money, the Rs. 1,000 should be paid to the 
Official Trustee to hold on her behalf and 
should not be paid to the Travancore Bank. 
The Insurance Company are defendants 
with the Travanecre Bank but they are 
merely so in order that any order that may 
be made regarding payment can be efiec- 
tively carried out. The matter is subject of 
s.6 ofthe Indian Married Women’s Prop- 
erty Act, 1874, as amended by Act XIL of 
1923. Section 6 of the Act provides: 

“A policy of insurance effected by any married 
man on lus own behalf and expressed on the face 
of it to befor the benefit of his wife orof his wife 
and children or any of them shall enure and be 


ceemed to be a trust forthe benefit of his wife 
or of his wife and children or any ofthem ace 
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cording to the interest so expressed and shall 
not,so long as any object of the trust remains, 
be subject to the control of the husband or to his 
creditors or form part of hisestate. 

When the sum secured by the policy becomes 
payable, it shall, unless special trustees are duly 
appointed to receive and hold the same, be paid 
to the Official Trustee of the Presidency”. 


This section save in regaidto appoint- 
ment of special trustees or of the Official 
Trustee cf the Presidency is esimilar in 
effect, although not identically worded to 
s. 10 of the Married Women’s Property 
Act, 1820, as amended by s. 11 of the 
English Married Women’s Property Act of 
1882. Itis important to remember that 
under this policy it is expressed to be for 
the benefit of andto be payable to the 
assured or his wife, that is to say, the 
petitioner here if the assured predeceases 
the wife. It is contended on behalf of 
the petitioner that immediately upon the 
policy coming into existence, a trust arose 
in her favour and that trust subsists right 
through all the relevant period. On the 
other hand, Dr. John on behalf of the Bank 
contends that a trust never arose but if 
such a trust arose it arose only upon the 
happening of the event which would give 
rise to it namely, the death of the assured 
and until his death there was no trust in 
being. I have been referred to several 
decisions of the English Oourts, namely 
In re Joakimindis Policy Trusts, Joakimin- 
dis v. :Hartoup (1), In re Fleetwood's 
Policy (2) and Cousins v. Sun Life Assur- 
ance Society (3) the policy was effected by 
the husband upon his own life expressed to 
be forthe benefit of his wife named in 
the policy and the decision of the Court 
was that in the policy effected in that way 
the wife took an immediate vested interest. 
Romer, L. J. does visualise the position of 
a policy being effected upon the life of a 
husband for the benefit of his wife, the 
wife can obtain an interest only subject to 
the happening of an event. At page 139* 
he says: 

“Looking at the two points in this case, I find 
that they are expressed to be for the benefit of 
the testator’s wife Lillian Cousins. That being so, 
there is a trast created in favour of Lillian 
Cousins. I can see nothing in the Act that would 
warrant us coming to the conclusion that the 
husband cannot, by means of this section, provide 
a vested interest for his wife and. his children 


during his own life-time but canonly provide in- 
terests for them contingenton their surviving him. 

(1) (1925) 1 Ch. 403; 95 L J Ch, 24, (1925) WO & I 
Rep. 273; 133 L T 796; 69 5 J 662;41 T L R 466. 

(2) (1926) Ch. 48; 95 L J Ch. 195; (1926) WC & I 
Rep. 1; 185 LT 374. 

(3) (1923) 1 Ch. 126. 


*Page of (1923) 1 Ch.—[Hd.] 
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In the policies themselves I cannot find the re- 
motest indication that the husband intended the 
wifes interest to be contingent on her surviving 
him, Ifhe hadso wished, nothing was easier than 
for him to havesaid so in the policies themselves. 
In my opinion, therefore, there was a trust 
created in favour of the named wife, Lillian Oou- 
sins,” 


As I said that policy was effected on 
his life for the benefit of his wife and for 
no other person's benefit save, that if the wife 
died, it may be that is would have accrued 
to the benefit of her estate, In In re Fleet- 
wood's Policy (2) the insurance was payable 
to the wife of the assured or in the event of 
her prior death tothe assured’s executors. 
Here again this policy of insurance 
was for tne benefit of the wife and the pro- 
vision of the payment to the husband's 
executors in the event of the wife's 
predeceasing him was a provision which 
one would expect to find upon the failure 
of the real object, of the insurance. In the 
third English case of In re Joakimiais 
Policy Trusts, Joakimidis v. Hartoup (1) 
a husband effected a policy upon his own 
life for a 20 years’ endowment period and 
it was expressed to be for the benefit of 
his wife if the assured died within the 
20 years leaving her surviving. Otherwise it 
was for the benetit of himself or his estate. 
Attorney, J. at page 4067 says this. 

“In the pregent case the benefit expressed for the 
wife was operative only in a specified event, namely, 
in the event of the husband dying before May 
28, 1938, leaving her surviving. Not in my opinion 
was a policy effected by the husband on hisown 
lifeand expressed to be tor the benefit of the wife 
in the event mentioned. It created statutory trust 
for the wife in that event only, namely, if the 
husband died before May 28, 1938, leaving her sur- 
viving. 

His view undoubtedly is that when the 
wife’s interest arises only upon the happen- 
ing of an event there isno vesting of that 
interest until the event anticipated in fact 
does arise. Here the payment is in the 
first instance to the assured andthe con- 
tingency of his predeceasing his wife is 
the second provision in the relevant sche- 
dule of the policy. I have been referred 
to Dinbat Hormasji v. Bamansha Jamasji 
(4) by learned Counsel on behalf of the 
Travancore Bank. To my mind that case 
is entirely irrelevant to the point before 
me, because there the policy had been ex- 
pressed to be for the benefit of the wife 
and it would appear that when the judg- 
ment of Divatis, J., at page 519f was 
pointed out to Dr. John he accepted the 

(4) 58 B 513; 152 Ind. Oas. 168; 38 Bom, L R 608; A 
Ik 1934 Bom. 296; 7 R B 130. 

*Page of (1925) 1 -Ch.—[Za.} 

{Page of 58 B.—[Ed.] 
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position that that case did not assist him. 
For the reasons which I have given, in 
my judgment there was no vested interest 
of the petitioner in the subject-matter 
of this policy until the happening of the 
event which, the policy contemplates, must 
happen before she has the interest, namely 
the death of the husband. It follows, 
therefore, that during his life-time he was 
not fettered by any trust as a trust would 
only arise upon his death. Therefore 
when he executed the assignment to the 
Bank he was entitled so to do and that 
being so, it is of full effect and the peti- 
tioner is not entitled topayment by the 
Insurance Company of the Rs. 1,000 which is 
the amount agreed under the policy to be 
payable to the person entitled. In my 
judgment the Travancore Bank are the 
persons to whom the money is payable 
and they are entitled to be paid the amount 
under the provisions of the policy and the 
effect of the assignment of May 13, 1935. 
It is, however, admitted by the learned 
Counsel on behalf of the Travancore Bank 
that although the wording of the assign- 
ment isof an absolute nature neverthe- 
less the Bank desires to be paid only the 
sum which the deceased was indebted to 
them during his life-time and if this in- 
debtedness is less than Rs. 1,000 the peti- 
tioner is entitled to any balance that there 
may be found after taking an account. 
The result, therefore, is that this petition 
is dismissed with costs of respondents Nos. 
1 and 2. 


A-N. Appeal dismissed, 


gananing anna 


PATNA HIGH COURT 
Full Bench 
Civil Appeal No. 354 of 1999 
December 10, 1936 
CourTNEY-TERRELL, O. J., MOHAMMAD 
Noor, JAMES, Duavie AND VARMA, JJ. 
BHAGWAT NARAIN SINGH AND 
ANOTHER—J UDGMENT-DEBTORS— 
APPELLANTS 
VETSUS 
SRINIV AS—Dsork8-HOLDER— 

RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 89—Application within thirty days—Depostt 
made later accoruing to agreement of purties— 
Order passed in such proceeding, if appealable— 
Application within time but requirements not complied 
with intime—Order, if appealable— Revision—Con- 
tract—Counstruction—lleld, time was of essence of 
contract—Practice— -Procedure—Departure from pre- 


scribed procedure—Right of appeal, 
Order XXI, r, 89, Civil Procedure Code, contem» 
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plates an application for setting aside a sale within 
thirty days of it as prescribed in Art. 166, Limita- 
tion Act. If such an application be made within 
the time andthe decretal amount and compensation 
be deposited in Court within thirty days of the 
sale, the sale has to beset aside. Where there has 
been an application within thirty days of the sale 
but the deposit was not made and was not to be 
made within the prescribed time but was to be 
made under the agreement of the parties on a later 
date fixed by them, the proceeding is outside the 
scope of O. XXI, r. t¢9, and the Court in allow- 
ing the parties to substitute a procedure in leu 
of one prescribed by law is acting under its 
inherent power andthe order passed in such a pro- 
ceeding is not appealable. |p. 465, col. 1.) 

In a case in which there is an application for 
setting aside a sale, but its requirements are not 
complied with within time, it is clear that the sale 
cannot be seb aside, but nevertheless the proceeding 
is under O. XXI, r. 89, and an order passed even 
on a barred application or on an -application in 
which the deposit is not made according to law, is 
an order under O. XXI, r. 69. The order in essence 
isone under O, XX1, r. 89, and is appealable. Even 
of no appeal lies, the order can be interfered with 
in revision. [p. 485, col. 2.] 

Where the words of a contract are that in case 
the judgment-debtor fails to pay up the decretal 
amount within the time specified the sale would 
stand confirmed and no order is necessary, the 
wording shows that the parties meant that the bene- 
fit which was to accrue to the judgment-debtors 
would be lost to themif the payment was not made 
within the specified time; or, in other words, that 
time was of the essence of the contract. [p. 486, col. 1.) 

Where a Court has general jurisdiction, the par- 
ties to a proceeding can by agreement adopt a 
different procedure quite contrary to the ordinary 
cursus curiae and the Court is bound to give effect to 
such an agreement. Banga Chandra Mozumdar v. Nand 
Kumar Mozwmdar (|), Henry Peter Pisani v. Her 
Majesty's Attorney-General (2) and Sadasiva Pillar 
v. Ramalinga Pillai (3), relied on. [p. 485, col. 2.] 


©. A. from an order of the Sub-Judge, 
Patna, dated November 25, 1935. 

Sir Sultan Ahmad, Messrs. Mahabir Prasad 
and Chowdhury Mathura Prasad, for the 
Appellants. 

Messrs. P. R. Das, Baldeo Sahay and 
Chandreshwar Pd. Sinha, for the Res- 
pondent. 

Mohammad Noor, J.—This appeal is 
against gn order of the Subordinate Judge 
ot Patna confiimirg a sale held in execution 
of a decree on September 13, 1935, at which 
the decree holder had himself purchased 
the priperty sold. The facts are these: 
On the ve1y day wLen the property was sold 
the decree-holder auction-purchaser and the 
judgment debtors jointly filed an applica- 
tion to the effect that the latter had paid 
Bs. 500 ic the former towards satisfaction of 
the decice and that the parties had agreed 
that if the remaining decretal amcunt be 
paid by November 10, next the sale would 
be set aside and the aucticn-puichaser 
would forego the five per cent. compensation 
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which he was entitled to. In case of 
default in the payment as provided by the 
date fixed the sale would stand confirmed. 
The Court wus elcsed on November 10 and 
re-opened on the 13th. It may be conceded: 
and infact has not been disputed, that a 
deposit of the decretal amount in Court on 
November 13, would have been within the 
terms of the agreement. The money was 
not, however, deposited even on that date. 
Some explanations were offered on behalf 
ofthe judgment-debtors for this default, 
but they were not pressed either before ihe 
lower Court or before this Court. On the 
next day, that is on November 14, the 
judgment-debtors applied to the Court fer 
a chalan to depcsit the amount. There was, 
for some reason or other which is not 
necessary to investigate, some delay in pass- 
ing the chalan by the Court and it was not 
made cver to the judgment-debtors till 
November 20, 1935, on which date the 
money was deposited in Court. The delay 
in depositing the money between November 
14, when the chalan was applied for and 
November 20, when the money was actually 
deposited is immaterial, as on behalf of the 
judgment-debtors the case has been argued 
on the assumption that there was a default on 
their behalf at least on November 13, when 
the Court re-opened and on which date the 
money cculd have been deposited. The 
deposit on November 20, was accepted at 
the risk of the judgment-debtors and when 
the matter wastaken up by the Court it 
held that the depcsit was not within the 
terms of the agreement, and that it had no 
power to extend the time of payment as 
agreed io between the parties and accept 
the deposit beyond the time so fixed. It 
confirmed the sale. Itis against this order 
that the present appeal has been preferred. 
It was contended on behalf of the decree- 
holder auction-purchaser that no appeal lay 
as the proceedings before the learned 
Subordinate Judge were outside the scope’ 
of the Code of Civil Procedure and there is 
no appeal unless it has specifically been 
provided. At most it might be said that 
the Court in allowing the parties to 
substitute an agreement in place of their 
legal rights was acting under its inher- 
ent powers. lf this be the case, orders 
passed in such a } roceeding are not open to 
appeal. 

As to the merits of tLe uppeal, Sir Sultan 
Aj mad has. contended that the agreement 
between the parties, which was filed in 
Ccurt cn September 13, 1935, immedisiely 
afterthe sale, should be treated as a pure 
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contract between the parties and should 
be dealt with as such. It was, therefore, for 
the Court to decide whether the time fixed 
for payment was of the essence of the 
contract. He contended that under the 
circumstances of the case the Court should 
have held that the payment though 
actually made on November 20, was in 
effect on November 14 (the delay between 
the 14th and the 20th being due to the acts 
of the officers of the Oourt) and the Court 
should have also held that time was not the 
essence of the contract and that the pay- 
ment made on November 14, was sub- 
Btantial compliance with the agreement 
between the parties, and the decree-holder 
auction-purchaser could not avoid it and the 
sale ought to have been set aside by virtue 
of that agreement. The case was original- 
ly heard by a Division Bench of this Court, 
but considering the important issues raised, 
it asked that the case should be heard by a 
larger Bench. 

The first question to be considered is 
whether the order of the learned Subordi- 
nate Judge, dated November 25, 1935, 
confirming the sale, is appealable. Now the 
proceeding before him may be looked upon 
from two points of view. On the one hand, 
it may be said that it was outside the 
scope of the Code. Once a sale has been 
held if can be set aside only on applications 
made either under O. XXI, r. 89 orr. 90 or 
r. 91. There is no question of there being 
any application under r. 90 orr.91, and 
strictly speaking there was no application 
under 1, 89 also. That rule contemplates 
an application fo. setting aside a sale 
within 30 days of it as prescribed in 
Art. 166, Limitation Act. Ifsuch an appli- 
caticn be made within the time and the 
decretal amount and compensation be 
deposited in Court within 30 days of the 
Sale, the sale hasto beset aside. Tn this 
case though there was an application 
within 30 days of the sale, the deposit was 
not made and was not to be made within 
the prescribed time but wasto be made 
under the agreement of the parties ona 
later’ date fixed by them. Therefore, the 
proceeding was outside the scope of 
O. XXI, r. 89, and the Court in allowing the 
parties to substitute a procedure in lieu 
of one prescribed by law was acting under 
its inkerent power and the order passed in 
such a proceeding is not appealable. On 
the other hand, as was pointed out by 
Mitter, J. in Banga Chandra Mozumdar v. 
Nand Kumar Mozumdar (1), where a Court 

GQ) 400 W N 1402; I L R (1937) 1 Oal. 142. 
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has general jurisdiction, the parties toa 
proceeding can by agreement adopt a 
different procedure quite contrary to the 
ordinary cursus curiae and the Court 1s 
bound to give effect tosuch an agreement 
His Lordship referred to two decisions of the 
Privy Council in which this principle was 
laid down. They are Henry Peter Pisani 
v. Her Majesty's Attorney-General (2) and 
Sadasiva Pillai v. Ramalinga Pillai (3). 
In the former case it was held that: 

“The departure from an ordinary procedure is 
permissible unless there is an attempt to give the 
Court jurisdiction which it does not possess or 
something occurs which is such a violent strain 
upon its procedure that it puts it entirely out of 
its course, so that a Oourt of Appeal cannot pro- 
perly review the decision. Such a departure has 
never been held to deprive either of the parties of 
the right of appeal.” 

In this ae though it may be said that 
the parties agreed to substitute an agreed 
procedure prescribed by law, the procedure 
nevertheless was in essence though not 
exactly in form under O. XXI. The setting 
aside of a sale under O. XXI, r. 89, requires 
(1) an application, and (2) a depesit of the 
compensation and decretal amount. In 
this case the application filed on the date of 
the sale jointly by the parties may be 
treated a8 an application for setting aside 
the sale under O. XXI, r- 89 and the com- 
pensation, instead of being deposited in 
Court, was to be foregone by the auction- 
purchaser and a portion of the decretal 
amount, namely, Rs. 500, was paid to the 
decree-holder out of Court and the balance 
was to be deposited not within the time 
prescribed by law but some time later. Now 
in a case in which there is an application 
for setting aside a sale, but its require- 
ments-are not complied with within time, 
‘tis clear that the sale cannot be set aside, 
but nevertheless the proceeding is under 
the Order and the Rule and an order passed 
even on a barred application or on an ap- 
plication in which the deposit is not made 
according to law, is an order under O. XXI, 
r. 89. Take for instance a ease in which 
there is an application under r. 89 but 
the judgment-debtor, instead of depositing 
the compensation and the decretal amount 
in Court pays them to the auction-pur- 
chaser and the decree-holder out of Court 
and the sale is set aside. It is obvious that 
the order in essence is one under O. XXI, 
r. 89. In our opinion the order of the 
learned Subordinate Judge is appealable. 

In view, however, of our decision on the 

Ñ 0 516; 30 L T 729; 22 W R 900. 

6 {5 PLR 383; 21 A 219; 2: WR 193; 3 Sar, 

519 (PRO). 
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main issue it is not necessary to pursue 
this point further. Even if there be no 
appeal and if we would have come to the 
conclusion that the order of the learned 
Subordinate Judge was wrong, this was 
‘clearly a case of not exercising jurisdiction, 
mamely, of setting aside the sale, or, at 
any rate, a case of exercing jurisdiction 
with material irregularity, and it would 
Have been open to us to interfere. The 
main contention of.the appellant in this 
case jis that the agreement between the 
parties as evidenced by the joint application 
filed on the date of the sale, should be 
treated purely as a contract and the Court 
should decide whether or not the time for 
payment fixed was of the essence of the 
contract. Mr. Das on behalf of the respon- 
dent has, however, contended that what 
the parties did was to substitute for 30 
days (the time fixed by the statute) an- 
other period and as the time of payment 
fixed by the statute cannot be extended, so 
the date fixed by the parties, which takes 
the place of the period fixed by the statute, 
cannot be extended. We have come to the 
conclusion that it is not necessary for us 
to decide this wider question of the general 
power of the Court under such circum- 
stances, as assuming for the sake of argu- 
ment that the Court had power to examine 
whether or not the time fixed by the par- 
ties was of the essence of the contract, the 
question remains whether in this particu- 
lar case the time was or was not of the 
essence of the contract. Section 55, Con- 
tract Act, enacts: 

“When a party to a contract promises to do a 
certain thing at or before a specified time, or cer- 
tain things at or before a specified time, and fails, 
to do any such thing at or before the specified 
time, the contract, or so much of it as has not 
been performed, becomes voidable at the option 
of the promisee if the intention of the parties was 
that time should be of the essence of the contract. 
If it was not the intention of the parties that 
time should be of the essence of the contract, the 
contract does not become voidable by the failure 
to do such thing at or before the specified time; 
but the promisee is entitled to compensation from 


the promisor for any loss occasioned to him by 
such failure.” 


In order to decide whether in this par- 
ticular case time was of the essence of the 
contract we must look to the contract it- 
self. The words are that in case the judg- 
ment-debtor fails to pay up the decreial 
amount within the time specified, the sale 
would stand confirmed. No particular order 
was necessary. The wording of the con- 
tract, in our opinion, clearly shows that the 
parties meant that the benefit which was 
to accrue to the judgment-debtors would 
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be lost to them if the payment was not 
made within the specified time; or in other 


“words, the time was of the essence of the 


contract. The effect of the contract was 
that on the expiry of November 10, the last 
date fixed forthe payment of the decretal 
amount, the sale automatically became 
confirmed. Even if it be conceded that on 
account of the Court being closed on that 
and on two subsequent days the payment 
eould have been made by November 13, 
even then the sale stood confirmed on the 
expiry of that date, no order of the Court 
being necessary. There was nothing left 
which could be set aside after thal date. 
It is true that the Court, when the joint 
application was filed on September 13, 
1936, ordered the case to be put up for 
confirmation on November 15, but this is 
immaterial as the Court fixed this date for 
its own convenience in order to finally 
dispose of the case on a consideration of 
what happened onthe date fixed by the 


parties. In that view of the matter the 
appeal fails and is dismissed with costs. 

Courtney-Terrell, C. J.—I entirely 
agres. 

James, J.—I agree. 

Dhavle, J.—I agree. 

Varma, J.— I agree. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 21 of 1936 
February 24, 1937 
DERBYSHIRE, C. J. anD D. N. 
MITTEB, J. 
SAJANI KANTA GHOSAL—DEFENDANT— 
APPELLANT 
Versus 
BISTOOPADA MEYUR AND OTAERS— 


PLAINTIEFS— RESPONDENTS 

Bengal Village Self-Government Act (V of 1919), 
ss. 6,7—Rules under, rr. 6, 1, 9—Cirecle Officer's 
decision—RPinality of—Person's name appearing n 
list, as duly qualified—Decision of Circle Oficer— 
Civil Court, if can entertain suit challenging appornt- 

ent. 
m It is quite clear from r. 7 framed under Bengal 
Village Self-Government Act, that the only person 
who can determine who is entitled to vote af an 
election of members of a Union Board is the Circle 
Officer. The same tribunal namely, the Circle 
Officer, ig the person to decide “the question of re- 
sidence onder r. 9. This decision ls a.so final. 
When the tribunal and authority appointed by the 
Act to determine that matter decided that a person's 
name should be placed on it and it has been placed 
on it after proper proceedings taken in accordance 
with the Act, he is duly and properly qualified to 
be appointed a member of the Board under the pro- 
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visions of s.6 (38: No suit hes in the ordinary 
Civil Courts to challenge his appointment due to 
the exclusive jurisdiction bestowed on the Oirele 
Officer to decide as to who is entitled to vote at the 
election of the Board Bhaishankar Nanabhai v. 
Municipal Corporation of Bumbay (1), relied on. 

L. r. A.  agĘinst the judgment of Mr. 
Justice Mitter, dated July 28, 1936 in 


aa from Appellate decree No. 1537 of 


Messrs. Manmatha Nath Roy (Sr) and 
Amarnath Rai, for the Appellant. 

Messrs. Atul Chandra Gupta and Phanin- 
dra Kumar Sanyal, for tue Respond- 
ents. 


Derbyshire, C. J—In this case the 
appellant is appealing from a decision of 
R. C. Mitter, J. who reversed the decision 
given in his favour by the lower Appellate 
sourt. The appellant, wao was put up 
for election for the Union Board in his 
locality, failed to be elected and was 
appointed as a member of the Union 
Board by the District Magistrate under 
s. 6, sub-s. (3), Village Self-Government 
Act of 1919. The respondents alleged 
that the appellant was -not eligible for 
appointment because he was not a resi- 
dent within the Union within the meaning 
of s.7, sub's. (2) of the same Act. The 
Courts below found that the appellant 
was not resident’ within the Union but 
held that the respondents should fail in 
the suit because the question whether the 
appellant was resident within the Union 
was a matter which fell to be derermined 
not by the Oivil Courts but by the tribu- 
nal specially designated under the Village 
Self-Government Act and the Rules made 
by the Local Government thereunder, 
Section 6 (3) provides : 

“Notwithstanding anything contained in sub-s, (2), 
the Local Government may direct by an order in 
writing, for reasons to be stated in such order 
that not more than one-third of the total number 
of members of the Union Board shall be appointed 
by the District Magistrate: Provided that no 
member shall be so appointed unless he is entitled 


to be elected as a member of the Union Board 
under s. 7.” < 

Section 7 (2) provides : 

“Every person who is entitled to vote at an 
election of members of the Union Board and is 
resident within the union shall be entitled to be 
a member of the Union Board if duly elected 
thereto.” 

Explanation,—A person shall be deemed to be 
‘resident’, Within a union within the meaning of 
sub-s, (2) if he ordinarily resides within its limits. 
No person may be go resident within the limits of 
more than one union at the same time.” |, 

Section 101 gives power to the Local 
Government to make rules to carry out the 


purposes of the Act and sub-s. (2) in parti- 
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cular, to make rules “determining the 
manner and time of appointment or election 
of members of Union Boards”. Those rules 
are headed : 

“Rules for the election and appointment of mem- 

bers and Presidents of Union Boards and the election 
of Vice-Presidents, ' 
 Asregards the registration of voters, 
1. 3 provides that the Circle Officer’ shall 
cause to be prepared for each union, ward 
by ward, a register of persons qualified to 
vote. Rule 6 provides that persons who 
claim to be on the register and persons 
who object toother persons being on the 
register, may have their objections heard. 
The claims and objections are heard by 
the Circle Officer. The last part of x. 6 
gays: ; 

“They shall be enquired into by the Circle Oficer 
on adate to be previously intimated to the persons 
concerned. The decision of the Circle Officer shall be 
final.” 

Rule 7, provides : 

“The register of voters as amended after the 
decision of claims and objections under r. 6 shall 
be considered to be the final register of persons 
entitled to vote atthe election, and no person whose 
name does not appear in such register shall be 
permitted to vote.” 

Rule 9 provides : 

“The Oircle Officer shall ascertain whether all 
the candidates are duly qualified under sub-s. (2), 
s. 7 of the Act and his decision on this point shall be 
final.” 

Rule 10 says : l 

“Ifthe number of candidates is not greater than 
the number of vacancies, the Presiding Officer 
shall at once declare such candidates to be duly 
elected.” : 

Rule 11 provides: 

“ifthe numberof candidates excseds the number 
of vacancies, alist showing, ward by ward, the names 
of candidates who are duly qualified shall be 
published in each ward in a conspicuous place and 
by beat of drum at least one week before the date 
fixed for the election.” | | 

{tis common ground in this case thai 
the name of the appellant does appear on 
the list showing the names of candidates 
duly qualified. Rule 27 provides that as 
soon as possible after the receipt of the 
list of elected members referred to in 
r. 2v, the District Magistrate shall appoint 
members, if any, under sub-ss, (3) and (4), 
5.6 ofthe Act. Rule 38 provides : 

“Save as otherwise provided, all disputes arising 
under these rules shall be decided by the District 
Magistrate or under his general or special orders 
by the Sub-Divisional Magistrate within whose juris- 
diction the union lies.” 

Now, it has been contended by the 
appellant that as his name appeared on 
the list of candidates duly qualined pro- 
vided byr. 11 and as that list was pre- 
pared by the Circle Officer under r.9 
which says that “his decision on this 
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point shall be final” it is not open to the 
ordinary Courts to discuss the matter. 
Against that there is the reply that the 
jurisdiction ofthe ordinary Courts cannot 
be ousted. One has to remember that the 
franchise was given underit for ths first 
timethat new rights were created which 
did not exist before the passing of this 
Act and they exist only by virtue of the 
passing ofit. In Bhaishankar Nanabhai 
v. Municipal Corporation of Bomhay (1) 
where the validity ofa contested election 
held unders. 33, Municipal Act was con- 
cerned, it was contended that the jurisdic- 
tion of the High Court had been ousted 
by the jurisdiction given to the Ohief Judge 
of Bombay Small Causes Court to deal 
with anddetermine the validity of the 
election. It was said that if there was 
such an ouster, it was invalid in law. Sir 
Lawrence Jenkins, then the Chief Justice 
of Bombay, said at p. 609*: 

“But under s.33 the Chief Judge has jurisdiction 
to determine the validity of a contested election, 
and so he is the tribunal appointed by the 
Act for that purpose. But where a special tribunal 
out of the ordinary course, is uppointed by an 
Act to determine questions as to rights which are 
the creation of that Act, then, except so far as 
otherwise expressly provided or necessarily implied, 
that tribunal's jurisdiction fo determine those 
questions is exclusive. Jt is an essential condition 
of those rights that they should be determined 
in the manner prescribed by the Act to which 
they owe their existence. In such a case there is 
no ouster of the jurisdiction of the ordinary Courts 
for they never had any; there ig nochange of the 
old order of things; anew order is brought into 
being. Here not only isthe Chief Judge appointed 
the tribunal, but it also isexpressly provided thut 
his order shall be conclusive, and that every 
election not called in question in accordance 
with the provisions of s, 33 shall bs deemed to have 
been, to all intents and purposes, a good and valid 
election.” 

In my viewthe principle which is laid 
down there applies to this case. A new 
set of rights has been given; a tribunal 
has been appointed for the purpose of 
ascertaining who is entitled to those rights 
and the way in which they shall be exercised. 
By s. 6 a member to be eligible for appoint- 
ment must be entitled to be elected as a 
member of the Union Board under gs, 7 
Section 7 provides : 

“Every person who is entitled to vote at an 
election of members of the Union Board and is 
resident within the union shall be entitled to be 
aan ng of the Union Board if duly elected 
thereto.” 


Now, it is quite clear from r. 7 that the 
only person who can determine who is 
entitled to vote at an election of members 


(1) 31 B 604; 9 Bom. L R 417, 
*Page of 31 B—| Ed] 
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of a Union Board is the Circle Officer. He 
determines that when he prepares his 
register under r. 6, Rule 6 says that his 
decision shall be final. Rule 7 emphasizes 
that by saying that: 

“The register of voters as amended after the 
decision ofclaims and objections under r. 6, shall 
be considered to be the final register of persons | 
entitled to vote at the election, and no person whose 


name doesnot appear in such register shall be per- 
mitted to vote,” 


Thus one of the qualifications which an 
appointed member must possess, namely 
that he is entitled to vote is determined 
exclusively and finally by the Circle Officer 
under rr. 6 and 7. It is said that the 
question whether aman is resident with- 
in the union is a somewhat different matter. 
Inmyview the same tribunal namely, the 
Circle Officer, is the person to decide the 
question of residence under r, 9. Rule 9 
again provides that his decision shall be 
final. The name of the appellant in this 
case appeared on the list of candidates 
duly qualified under sub-s. (2), s. 7. The 
tribunal and authority appointed by the 
Act to determine that matter decided that 
his name should be placed on it and it has 
been placed on itafter proper proceedings 
taken in accordance with the Act. I am of 
the opinion, therefore, that the appellant 
was duly and properly qualified to be ap- 
pointed a member ofthe Board under the 
provisions of s.6(3). To have held other- 
wise would, in my view, be to decide against 
the plain intent and purpose of this Act 
which is that the tribunal deciding the 
questions arising under it should be the 
exclusive tribunal to decide those questions. 
These elections were held in April 1934 
and itis now the end of February 1937— 
nearly three years afterwards. The matter 
has been litigated through Court in the 
ordinary way and it has taken nearly 
three years. There will be a fresh election 
atthe end of three years from the last 
election, namely in two months’ time. In 
my view it was clearly never the intention 
of the Legislature that questions of this sort 
should fall to be decided in the ordinary 
Courts where such a lapse of time can 
take place before they are finally settled. 
It happens that in this instance the 
question isnot of permanent importance 
because an Act was passed in 1935 
called the Bengal Village Self-Government 
ny Act, 1935, which provides by 
8.8: 

“Afters. 17of the said Act the following sections 
shall be inserted, namely : 


17-A. No election of a member of a Union Board 
shall be called in question in any Court, and no 
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Court shall grant an injunction: (4) to postpone the 
election ofa member of a Union Board or (41) to 
prohibita person declared to have been duly elected 
under this Act, from taking part in the proceedings 
of a Union Board of which he has been elected a 
member, or (itt) to prohibit the members formally 
elected or appointed fora Union Board from enter- 
ing upon their duties ” 

The Legislature in its wisdom to avoid 
cases suchas the present one has enacted 
those provisions. The resultis that this 
Letters Patent Appeal arising out of appeal 
from Appellate Decree No. 1537 of 1935, 
must be allowed, the decree of R.C. 
Mitter, J., must be set aside and that of the 
Subordinate Judge dated July 30, 1935 
resLored with costs here and before Mr. 
R. CO. Mitter. 


D. N. Mitter, J.—I agree. 
N. Appeal allowed. 


PATNA HIGH COURT 
Criminal Revision Petition No. 486 
of 1936 
Sepiember 23, 1936 
ROWLAND, J. 
JADUNANDAN JHA—Acoussp 
— PETITIONER 


VETSus 
EMPEROR- Opposite Party 

Penal Code (Act XLV of 1860), ss. 109 and 114— 
Applicability—Distinction between, pointed out— 
Held, on facts that s, 109 applied but since the 
punishment under both was same, interest of justice 
did not require interference. 

en a person is present and abete another to 
commit an offence, a. 114, Penal Code, is not applic- 
able tothe case. When a person who abets the 
commission of an offence is present and helps in 
the commission of the offence he is guilty of the 
offence and not merely of abetment except ina few 
cases like rape or bigamy where the person com- 
mitting the offence alone can be guilty of the offence. 
Section 114 applies toa case where a person abets 
the commission of an offence some time before it 
takes place and happens to be present at the time 
when the offence is committed, and is not applicable 
to a case where the abetment is at the time when 
the offence takes place and the abettor helps in the 
commission, Active abetment atthe time of com- 
mitting the offence is covered by s. 109 ands.1l4 is 
clearly intended for an abetment previous to the actual 
commission of the crime, any time, that is, before 
the first steps have been taken to commit it. 
In re Jogalt Bhaigo Naiks (6) and Ahmad Hasham 
v. Emperor (8), relied on. 

A person was onhis way home in the evening 
when he was waylaid by Mand Balong with J at 
whose instigation M and B inflicted certain injuries 
on that person. M and B were convicted under 
ss. 324 and 325, Penal Code, respectively, and J 
Mig aie under es, 324 and 325 read with 
s. 114: 

Held, that in the circumstances of the case it 
might have been more correct to convict J under 
s. 109, but he on either view was liable to exactly 
the same punishment, and, therefore, the interests 
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of justice did not require any interference an what 
can only be regarded as a technical ground. 
Prima facie, it would seem illogical that a man 
should be deemed to have committed an offence if 
he has abetted it beforehand but does nothing at 
the tıme when itis committed and on the other 
hand shall not be deemed to have committed that 
offence if atthe time when itis committed he has 
just abetted it, is still present and is still abetting 
it. 

Cr. R. P. from an order of the Magistrate, 
First Class, Darbhanga, dated June 30, 
1936. 

Saiyid Safdar Imam and Mr. R. Chau- 
dhurt, for the Petitioner, 

Order.—On November 26, 1935, one 
Dhorai Dhobi was on his way home in the 
evening when he was waylaid by Madho 
and Bhutto Jha along with the petitioner 
Jadunandan Jha at whose instigation 
Madho and Bhutto inflicted certain injuries 
on Dhorai. This was the prosecution case 
on which the Courts accepting these allega- 


' tions, Madho and Bhutto were convicted 


under ss. 324 and 325, Indian Penal Code, 
respectively, and the petitioner Jadunandan 
was convicted under ss. 324 and 325 read 
withs. 114. An appeal to the District 
Magistrate was unsuccessful and the Ses- 
sions Judge has declined to refer the case 
to this Court. Mr. Safdar Imam for the 
petitioner contends that the suspicion of 
the trial Court ought to have been aroused 
by the fact that the petitioner was not 
named as an accused in the first informa- 
tion report and that the only two eye-wit- 
nesses excepting Dhorai himself, are 
persons who were examined bythe investi- 
gating officer at a comparatively late stage 
in the investigation, that is to say, the 
witness Misri was examined on Decem- 
ber 3, 1935, and the witness Kari on 
December 8, 1935. These are points which 
would deserve consideration if the matter 
was open for an investigation of the facts 
as in an appeal; but I do not feel justified 
in re-opening the questions of fact decided 
concurrently by the Courts below. 

The next point taken isa point of law, 
It is said that on the findingsit was not 
correct in law to convict the petitioner 
uader ss. 324 and 325 read withs. 114, 
though it might have been proper to convict 
him under those sections’ read with s. 109. 
For this argument he relies on the obser- 
vations of the Privy Council in Barendra 
Kumar Ghosh v. Emperor (1). Their Lord- 
ships have said: 

(1) 52 C197; 85 Ind. Cas. 47; AI R 1925 P0 1; 
26 Or. LJ 431; 521A 40;29 OWN 181; 26P L 
50; 27 Bom. LR 148;6 PL T169; 23 A LJ 314:4 


O Ld 240; 484MLJ 543;1 O W N 935-3 Pat. L R 
1 Or, (PO. 
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“Astos. 114, it ig a provision which is only 
brought into operation when circumstances amount. 
ingto abetment of a particular crime have rst 
been proved, and then the presence of the accused 
at the commission of that crimeis proved in ad- 

Abetment does not in itself 


ted. It isa crime apart. 
the case, where there has been the erims of abst- 
ment, but where also there has been actual com- 
mission of the crime abetted and the abettor 
has been present thereat, and the way in which 
it deals with such a case is this. Instead of the 
crime being still abetment with circumstances of 
aggravation the crime becomes. the very crime 
abetted. The section is evidentiary and not puni- 
tory. Because participation de facto (as this case 
shows) may sometimes be obscure in detail, it 
is established by the presumption jurts et de jure 
that actual presence plus prior abetment can mean 
nothing else but participation. The presumption 
raised by s. Jl4 brings the case within the ambit 
of s, 34”, ; l 

Their Lordships refer with approval to 
Abhi Misser v. Lachmi Narain (2). In that 
decision the learaed Judges said that the 
mere presence as an abettor of a person at 
the commission of a crime would not bring 
nim within s. 114 unless it was found that 
there had been abetment beforehand, and 
this is said to mean abelment on some pre: 
vious occasion as distinct irom an abetment 
followed at once by the commission of the 
crime. The Judges in bhi Misser v. 
Lachmi Nurain (2) referred to Queen v. 
Niruni (3) and to Queen-Empress v. Chatra- 
dhari Goala (4). In the former of these 
cases it was said : | | o 
” «Tt is clear that, to bring the prisoner within 
this sectioa, ib isnecessary first to make out the 
circumstances which constitute abetment, so that 
‘Gf absent’ he would have been “liable to be 
punished as an abettor,” and then to show that 
he was also present when the offence was com- 
mitted.” i , 

The Judges did not in this case enter 
‘nto the question whether it was necessary 
that there should be any particular inter- 
val of time between the abetment and 
the commission of the offeuce or that the 
abetment must necessarily have been on 
some previous occasion to that on which the 
crime was committed. Andin Queen-Hm- 
press V. Chatradhari Goala (4)1 can find 
nothing to support the proposition that to 
make an accused liable under s. 114 there 
must have been an independent and antece- 
dent abetment prior to and not part of the 
same transaction with the actual commis- 
sion of the crime. In fact, tLe Judges 
have said with regard to Chatradhari and 
Gobordkban: 
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“There is no evidence to show that when OChatra- 
dhari and Gobordhan left the masjid, or what- 
ever place theystarted from in company with 
Akbar Khan, they shared with Akbar Khan the 
common object of causing the death of Nawab 
Feda Ali, or knew that his death was likely to 
be caused; nor ig there any sufficient evidence, 
after the acquittal of Ramlal, that the number of 
assailants with a common object was five or more. 
That bsing so, we donot think that the charge 
of constructive murder under s. 302 read with 
s. 149 canstand. There can, however, be no doubt 
on the facts established by the evidence, that the 
charge of constructive murder under s. 302 read 
with s. 114 is clearly established against these 
two accused. They were present at the time the 
murder was committed, they were armed with 
lathis, butthey did nothing to prevent the murder. 
They must, therefore, be taken to have been present, 
aiding and abetting the murder within the mean- 
ing of s, 107, Indian Penal Code.” 


Those two accused were accordingly sen- 
tenced under s. 302 read with s. 114, 
indian Penal Code, to transportation for life. 
There is an obiter dictum of Jenkins, C. J., 
in Ram Ranjan Roy v. Emperor (5) that to 
come withins. 114 the abetment must be 
complete apart from the presence of the 
abeitor and that a conviction under s. 302 
read withs. 114 could not stand if the 
only abetment charged necessarily required 
the presence of the abettor. These obser- 
vations of Jenkins, ©. J., are made with 
reference to the words in s. 114, “person 
who, if absent, would be liable to be punish- 
ed asan abettor;" and it may be conced- 
ed that itis difficult to apply those words 
toa person whose abetment consists in ac- 
tual participation and aid in the commission 
of the crime. Barendra Kumar Ghosh V. 
Emperor (1) shows that such a person is 
liable for the crime by virtue ofs. 34 in 
the same manner as if it were done by 
him alone, and there is no need to invoke 
s. 114. Where the abetment consists of 
instigation other considerations may arise. 
It may well be said that if the active agents 
had waited till the instigator’s back was 
turned, he would have been liable to be 
punished as an abettor. If that isso, it 
goes hard to see why he should not be re- 
garded as a person who if absent would 
be liable to be punished as an abettor” 
within the terms of s. 114. The mere fact 
that after instigating the act he remains 
present until and while itis committed 
need not, on the face of the decisions cited, 
affect the legal position or render s. 114 
inapplicable provided that there has been 
abetment before the commission of the 
crime begins. In Madras, in In re Jogalt 


(5) 42 O 422; 27 Ind. Cas. 554; A I R 1915 Cal. 545; 
16 Or. L J 170; 19 O W N 28. 
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Bhaigo Naiks, 27 Or. L. J. 1198 (6) a Divi- 
sion Bench held: 

“When a person is present and abets another to 
commit an offence, s. 144, Indian Penal Code, is 
not applicable to the case. Whena person who abets 
the commission of an offence is present and helps 
in the commission of the offence he is guilty of 
the offence and not merely of abetment except in 
a few cases like rape or bigamy where the person 
committing “the offence alone can be guilty of the 
offence. Section 114 applies to a case where a 
person abets the commission of an offence some 
time before ittakes place and happens to be present 
at the time whenthe offence is committed, and is 
not applicable toacase where the abetment is at 
the time when the offence takes place and the abettor 
helps in the commission,” 

This decision was followed in In re 
Krishnasami Naidu (7) by a Single Judge. 
A Division Bench of the Bombay High 
Court in Ahmad Hasham v. Lgmperor (8) 
said: 

“Section 114 applies where a criminal first abets 
an offence to be committed by another person, and 
is subsequently present at its commission Active 
abetment atthe time of committing the offence is 
covered by s. 109, and s. 114 is clearly intended for 
an abetment previous to the actual commission of 
the crime, any time, that is, before the first steps 
have been taken to commit it.” 

In the case before them the Judges 
amended tie finding by substituling 
s. 109 for s. 114. On the Madras and 
Bombay authorities it can be argued that 
in the circumstances of the case it might 
have been more correct to convict under 
s. 109 but the accused on either view is 
liable to exactly the same punishment. Ido 
not see that the interests of justice require 
any interference on what can only be 
regarded as a technical ground. Prima 
facie, it would seem illogical that a man 
should be deemed to have committed an 
offence if he has abetted it beforehand 
but does nothing at the time when it is 
committed and on the other hand shail 
not be deemed to have committed that 
offence if at the time when ib is commit- 
ted he has just abetted it, is still present. 
and is stillabetting it. The Rule is dis- 
charged. 

Rule discharged. 


D. j 

(6) 27 Or. LJ 1198; 97 Ind. Cas. 958; A I R 1927 
Mad. 97. 

(7) 51 M 263; 106 Ind. Cas, 584; A IR 1927 Mad. 
1115; 20 Or. LJ 72;53 M LJ 760;26 L W 649; 39 
M L T 589; 9 A I Cr. R271. 

(8) AI R 1933 Bom. 162; 143 Ind, Cas. 273; (1933) 
Or. Cas. 474; 34 Or L J 559; 57 B 329; 35 Bom. 

R 240; Ind. Rul. (1933) Bom. 264, 
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RANGOON HIGH COURT 

Civil Miscellaneous Appeal No. 42 of 

1936 
August 17, 1936 
Mya Bu AND BAGULEY, JJ. 
M. R. M.S. CHETTIAR Freu— 

APPELLANT 

versus 
OFFICIAL ASSIGNED, RANGOON 

RESPONDENT 

Insolvency-—Official Assignee having better title 
than insolvent against third party—Insolvency Court, 
if has jurisdiction to deal with Oficial Assignee’s 
claim against third party—Res judicata—Scope of 
doctrine—W hether extends to facts involred as ground- 
work for decision. 

Where the case is one iu which the Official As- 
signee’s claim is higher than the claim of the insol- 
vent himself could have been against a third party, 
the Insolvency Court has jurisdiction to deal with 
the Official Assignee’s claim against such third per- 
gou, 

[Case-law discussed. | 

The bar of res judicata is not merely confined to 
the decision itself but extends to all facts involved 
in it as necessary steps or ground-work for the 
decision. f 

In a previous litigation between the Official Ag- 
signee and Firm A thata Firm P was so intimate] 
connected with Firm T that the insolvency of Firm 7 
involved the right of the Official Assignee to have the 
transfers of Firm T declared void: 

Heid, that the first finding was impossible unless 
the Court has held that the P Firm and the T Firm 
were one and the same in the eyes of the Insolvency 
Court and this finding was necessary for the deci- 
sion of the question befure it, and hence that finding 
was res judicata as between the parties. 


C. Misc. A, from an order of the High 
Court, in Insolvency Case No. 14 of 1930, 

Mr. Doctor, for the Appellant. 

Mr. Aiyangar, for the Respondent. 

Baguley, J.—This appeal arises 
the following circumstances: On March 
10, 1930 the T. S. N. Firm wag adju- 
dicated insolvent under the Presidency 
Towns Insolvency Act by this Court On 
March 28, 1930, a promissory note exe. 
cuted by Po Thin and others in favour of 
the T. S. M. R. K. R. M. Chettyar Firm 
hereinafter referred to as the Pyapon firm. 
was endorsed by that firm in favuur of the 
M. R. M. S. Firm .After this the M. R. M. S. 
Firm sued Ko Po Thin and others on 
the promissory note, got a decree, took out 
execulion andin the end, settled the claim 
for Rs. 1,600, The next step was the 
filing of an application by the Oficial 
Assignee as Receiver in the insulvency of 
the T. S.N. Firm before the original side 
of this Court asking after certain amend- 
ments that it be declared that the M. R, 
M.S. Firm was liable to pay to him the 
full amount of the money due on the 
promissory note in question and that the 
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M. R. M.S. Firm should be direcled to 
pay the same to him. The basis of the 
allegation was that the Pyapon firm was 
merely a branch of the T. S. N, Firm. 
Objections were raised, of which the first 
to be dealt with was on the footing that 
the matter could not be dealt with by the 
Insolvency Court. This was disposed of 
by Ba U, J. sitting as the Judge in insəl- 
vency and he held that the insolvency 
Court could deal with the matter. After 
this the case came before Braund, J. as 
tke Insolvency Judge and he held that 
the question of whether the Pyapon Firm 
was a branch of the T. 8. N. Firm was 
res judicata as between the parties, He 
declared that the endorsement dated Mareh 
98, 1930, was of no effect as against the 
Official Assignee and he further directed 
an enquiry to be made by the Insolvency 
Registrar as 10 the damages, if any, the 
Official Assignee had suffered by virtue 
of the wrongful conversion by the M. R. 
M. S. Firm of the promissory note. It 
is against this order that the present appeal 
en filed. 
ae first point to te dealt with, and the 
one which is most important, is the point 
as to whether the Insolvency Court had 
jurisdiction to deal with a case of this 
nature. On behalf of the appellant reliance 
was placed chiefly upon Krishaamurthy 
Pillai v. Sundaramurthy Pillai (1) and 
Ellis v. Silber (2). Ia the first case the 
actual point which was before the Bench 
for decision is not important; butin the 
judgment of Ramesam, J., there are many 
observations in which he discusses Rama- 
chandra Ayyar v. Official Assignee of 
Madras (3), and states that 6. 7, Presidency 
Towns Insolvency Act, does not enable 
partition suits to be filed in the Insolvency 
Court. The second case does uot seem to 
me to hold that the Bankruptey Court has 
no jurisdiction to decide matters between 
the trustee in E ne the claim 
i rson The headnote is: 
a e Py ae but for the fact of a bank- 
ruptcy, be fit to be entertained by the Court of 
Chancery, the jurisdiction 1s not taken away by 
the Bankruptcy Act, 1869. 
ee as a trustee in bankruptcy has, in 
respect of the bankrupt's estate, a claim against 


558; 138 Ind. Cas. 225; A IR 1939 Mad- 
3812 63 M L J 37. 35 L W 592; Ind. Rul. (1932) Mad: 
i (1873) 8 Oh. 83; 42 L J Oh. 666; 28 L T 156; 21 
wW 


346. 
5; 54 M 739; 131 Ind. Cas. 481; A IR 1931 Mad. 
317-61 M LJ 66; 33 LW 323; Ind. Rul. (1931) Mad. 
529; (1931) M W N 1085. 
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a third person, tnat claim may be prosecuted at 
law or in equity, and is not subject to the jurisdic- 
tion of the Court of Bankruptcy.” 


If this case be examined, it will be seen 
thal it was an appeal against un order 
passed on a demurrer. A bill was filed 
in QOhancery to set aside a deed of dis- 
solution of partnership. The partnership 
firm was apparently wound upin bankruptcy 
and a demurrer ‘was taken to the bill on 
the ground that the Bankruptcy Court had 
jurisdiction. The demurrer was allowed. 
Qn appeal the demurrer was cverruled. 
In the judgment Lord Selborne, L. C, 
stated that it had been argued very care- 
fully and fully that the jurisdiction to 
administer justice in this case between the 
parties was in the Court of Bankruptcy 
and ought not to be administered here, 
4. es in the Court of Chancery; but he 
found that the general proposition that 
whenever assignees or trustees in bank- 
ruptcy have a demand in law or in equity 
against a stranger to the bankruptcy, 
then that demand is to be prosecuted in 
the Court of Bankruptcy, was a proposi- 
tion entirely without the warrant of any- 
thing in the Acts of Parliament. lt will 
be noticed that what was actually found 
was not thatthe Court of Bankruptcy had 
no jurisdiction but that the Court of 
Chancery had jurisdiction and because the 
Court of Chancery had jurisdiction, even 
if the Court of Bankruptey had concur- 
rent jorisdiction, still the claim having 
been filed inthe Court which had juris- 
diction, that Court should have dealt with 
it and not have allowed the demurrer. 
That the Court of Bankruptcy had 
jurisdiction in a similar case is to be found 
in another case reported in the same 
volume : Morley v. White (4). This was a 
case in which there were proceedings with 
regard to the same matter both in the 
Court of Bankruptey and in the Chancery 
Court. Applications were made in each 
Court to restrain the other Court from exer- 
cising jurisdiction and both matters came 
up on appeal and were heard together by 
the same Court of Appeal. James, L. J., 
in his judgment pointed out that this was 
a case which showed how beneficial was 
the effect of s. 72, Bankruptcy Act, which 
correspcnds to s. 7, Presidency Towns 
Insolvency Act. It was obvious that one 
Court had gut to deal with the matter and 
he says: 

“The Court of Bankruptcy is armed for that 
purpose with every power of a Court of Law and 


(4) (1872) 8Ch. A 214; 42 L J Bk. 76;27 LT 736; 
21 W R 746. 
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a Court of Equity, and there is not a single ques- 


tion stated to us as an important aad difficult 
question arising in this matter which cannot be 


litigated and determined by that  Oourt of 
Bankruptcy... .... and those questions, if 
decided in Bankruptcy, would come on appeal 


before the same Court as if they bad been deter- 
mined in Chancery, that is, before the same 
Judges sitting under one name instead of under 


another.” 

This case certainly shows that even 
though the Court of Caancery in a cer- 
tain matter might have jurisdiction the 
Bankruptcy Court also had jurisdiction. 
In support of the proposition that the 
Insolvency Court here had jurisdiciion, I 
refer first to the judgment of Rankin, J., 
(as he then was), In Jnanendra Bala Debiv. 
Official Assignee of Calcutta (5), at p. 29895. 
This was a case in which the Official 
Assignee claimed that certain property 
was held by appellant as benamidar of 
the insolvent with whose estate he was 
dealing. In this way it was distinctly a 
claim by the Official Assignee against an 
outsider and on p. 258* he says; 

“But under s. 7, Presidency Towns Insolvency 
Act, this Court in its Insolvency Juris- 


diction has jurisdiction to determine 
point as that.” 


He goes on to say: 
“As a rule, however, that class of proceeding 
against a mere third person as against whom the 


Official Assignee claims no higher title than the | 


insolvent’s is not brought in the Insolveney 
Jurisdiction, and in any ordinary case any such 
motion brought in that jurisdiction unfairly 
and unreasonably, would be refused as the learned 
Judge is in no way obliged in the Insolvency 
Jurisdiction to try such a question.” 

He goes on to say that he does not lay 
down that the only proper subjects for 
such a motion are cases within s. 55 or 
s. 56, Presidency Towns Insolvency Act. 
There are many other cases and the case 
with which we are now dealing is cer- 
tainly one in which the Official Assignee’s 
Claim is higner than the claim of the 
insolvent himself could have been because 
the allegation is that the promissory note 
in question was endorsed to the M. R. 
M. 8. Firm by its holder, The claim 
arises from the fact that it is contended 
that the endorsement was made aiter the 
date of the adjudication of the insolvent 
and therefore at atime when the property 
in the promissory note had passed to the 
Official Assignee. ‘nis ruling was passed 
before s. 7, Presidency Towns Insolvency 
Act, had been aitered by the addition of 
the proviso which now comes into force, 

(5) 54 C 251; 93 Ind. Cas, 834; AIK 1926 Cal. 597; 
30 OWN 346, 
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but this does not affect the present case 
because this matter could never come 
under s. 36, for the M. R., M. 5. Firm was 
not a firm or a person known or suspected 
to have in his possession any property 
belonging to the insolvent, nor was he 
supposed to be indebted to the insolvent. 
what has been ordered is an enquiry as to 
the damages caused to the estate by its 
action in suing upon the promissory note 
and accepting in full dischurge a sum less 
than the amount due on the decree passed. 
Another case which supporis the judgment 
in appeal is In re K. Krishna Ras (6), a 
decision ofthe Full Bench of the Madras 
High Gourt. This is a reference arising 
out of whatis called a garnishee applica- 
tion and in the order of reference this pas- 
sage is to be found : 

“As regards the nature of & garnishee summons, 
I think that a garnishee summons is really a 
plaint which the assignee has to file against per- 
sons whom he seeks to make liable for moneys duc 
to the insolvent or for damages. there was no 
insolvency, Kancherla Krishna Rao would have tu 
file a suit for the recovery of damages for bieach 
of the contract, and all thats. 7, Presidency Towas 
Insolvency Act, does is to allow the Official Assig- 
nee to file an application for the recovery of any 
moneys which he claims instead of the expensive 
process of filing a suit for the same." 


his case is also one decided before 
s.7, had the proviso added to it. ‘Lhe gar- 
nishee summons in question was one taken 
out to claim five lakhs of rupees for dama- 
ges for breach of contract and it was held 
thats. 7, gave the High Oourt jurisdiction 
in garnishee proceedings even when the 
garnishee lived outside the territorial ju- 
risdiction, but that it was a matter of dis- 
cretion for tue Judge in each case to either 
allow any particular claim to be tried in 
the Insolvency Court or to direct the Ot- 
cial Assignee to file a suit therefor in the 
ordinary course. Another case is Official 
Assignee of Madras v. Narasimha Mudaliar 
(7). ‘This is another Full Bench decision 
and it considers the effect of the addition 
of the proviso tos. 7. The original judgment 
is that of Beasley, J., (as he then was )» He 
considers the effect of Kllis v. Silber (2) 
and Ex parte Brown, In re Yates (8) and 
states that in the ordinary way ina claim 
of this kind in England the Court of 
Bankruptcy ought not to assume jurisdic- 
tion, but where, by the operation of the 


(6) 51 M 540; 112 Ind. Cas. 149; A I R 1928 Mad. 732: 
55 M Ld 171; 28 L W 285 UP B). 

(7) 52 M 717; 118 Ind. Cas. 506; A IR 1929 Mad. 
705; 57 M L J 145; 30 L W 159: Ind. Rul, (1929) Mad. 
826 (€ B). -~ 

(8) (1879) 11 Ch D 148; 48 L J Bk. 78; 40 L T 402; 
27 W R 651. 
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Law of Bankruptcy, a trustee has a higher 
and better title than the bankrupt, the 
Oourt of Bankruptcy ought to decide the 
matter itself, and he goes on to quote 
with approval the judgment of Rankin, J. 
in Jnanendra Bala Debi v. Official Assignee 
of Calcutta (5). After doing so he refers 
to the question whether the amendment of 
s.7 and s. 36, has altered the position as 


it was when Rankin, J., delivered his judg- 


ment and he held that the effect of the 
proviso was that in a matter which came 
under s. 36, the Court had not jurisdiction 
under s.7, to deal with it unless the gar 
nishee admitted his indebtedness. As I 
have pointed out, however, in the present 
case the matter could nob come under s. 36. 

In another case Ramachandra Ayyar v. 
Official Assignee of Madras (3), the Court 
held that under s. 7, ithas jurisdiction on 
the application of the Official Assignee 
to grant a declaration that the debts of an 
insolvent father are binding upon the sons 
to the extent of their shares in the joint 
family property, even though a suit filed by 
the sons for partition of the property is 
pending ina Civil Court at the time such 
an applicationis made, This follows In the 
matter of Balusami Ayyar (9) and Morley 
v. White (4) and certainly goes a long way 
as the matter which the Insolvency Court 
took upon itself to try was one which 
was already being dealt with by a Court 
which had jurisdiction. Whether it may 
not perhaps go toofar isa matter which 
need not be considered here, butit certainly 
shows the very extensive jurisdiction given 
by s.7, in the view of the Madras High 
Court. 

The only other Courts in Indiain which 
a matter of this kind could be dealt with 
are the High Court of Bombay and the 
Court of the Judicial Commissioner, Sind, 
and no decision of either of these Courts has 
been quoted to show that they do not agree 
with the views of the Madras and Calcutta 
High Ccurts, nor has any decision to the 
contrary of this Court been mentioned to 
us. I would, tnerefore, hold that the Insol- 
vency Court had jurisdiction to deal with 
this matter. The next point that was 
argued before us was that the finding of the 
trial Judge as to the question of whether 
the Pyapon Firm was a branch of the 
T. S. N. Firm was res judicata as between 
these parties. With respect Iagree with 
the view taken by the learned Judge that 


(9)51 M 417; 112 Ind. Cas, 541; AT R 1928 Mad, 
i 55M LJ 175; (1928) M W N 294; 28 L W 109 
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the order relied upon as settling the mat- 
ter of res judicata is somewhat obscure and 
its wording is a little difficult to understand. 
The decision is a decision of this Court 
in Appea] in Civil Miscellaneous Appeal 
No. 235 of 1932. The appeal was between 
the M. R. M. S. Firm and the Official 
Assignee as Receiver in insolvency of the 
T.S. N. Firm. The question before the 
Court was whether the assignmént of cer- 
tain mortgages executed in favour of the 
Pyapon firm and assigned by it in favour 
of the M. R. M. 8, Firm could be set aside 
owing to the fact that the Pyapon Firm 
wasa branch of the T. S.N. Firm ; in other 
words, it seems to me the question was whe- 
ther the insolvency of the T.S. N. Firm 
involved with it the insolvency of the Pyapon 
Firm. The learned Judge in insolvency 
held that the transaction offended the pro- 
visions of s. 55 and setit aside. The judg- 
ment of this Court on appeal contains a 
passage : 

“I agree with the finding of the trial Court that 


the T. 5. M. R. K. R. M. Firm (the Pyapon firm) was 
a branch firm of the T. S. N. Firm” f 


and the appeal was dismissed., 

The principle of res judicata is that 
when two parties have litigated with regard 
to any point before è competent Court, 
no other Court shall allow the matter to 
be litigated afresh before it. The Privy 
Council have held in G. H. Hook v. Admi- 
nistrator-General of Bengal (10), thats. 11, 
Civil Procedure Code, is not exhaustive of 
the circumstances in which an issue is res 
judicata, and applying the main principle 
that what has once been held between 
two parties by a competent Court cannot 
be litigated again by them, I would hold 
that, in view of the fact that in the previous 
litigation it was held between these two 
parties thatthe Pyapon Firm was so inti- 
mately connected with the T.S. N. Firm 
that the insolvency of the T. S. N. Firm 
involved the right of the Official Assignee 
to have the transfers of the Pyapon Firm 
declared void, in the same way the en- 
dorsement on the promissory note with which 
we are now dealing by the Pyapon firm 
is bad as against the Official Assignee. 
The first finding will be impossible unless 
the Court has held that the Pyapon Firm 
and the T.S. N. Firm were one and the 
samein the eyes of the Insolvency Court. 
This finding was necessary for the decision 

(10) 48 C 499; 60 Ind. Uas. 631; A I R1921 P C 11; 
48 IA187:19A LJ 366;40 M L J 423, 29ML T 
336; (192D M W N 313; 33 OLJ 405; 3 UPL R 
e 2 17; 23 Bom. L R 648; 25 O W N 915; 14 L W 821 
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of the question before it and as the bar 
of res judicata is not merely confined to 
the decision itself but extends to all 
facts involved in it as necessary steps or 
ground-work for the decision, that finding 
is res judicata as between tle parties. 
For these reasons I would dismiss this ap- 
peal with costs ; Advocate’s fee seven gold 
mohurs, 

Mya Bu, J.—I concur. 

N. Appeol dismissed. 
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PATNA HIGH COURT 
Death Reference No. 29 
and 
Oriminal Appeal No. 198 of 1936 
September 18, 1936 
FAZL ALI AND Duavin, JJ. 
BIPAT GOPE AND ofaERs—APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT 
Criminal Procedure Code (Ac: V of 1898), ss. 282, 
285—Trial by jury—Discharging of jury during 
trial—Sessions Judge's power to discharge them, extent 
of—Duty of High Court. l 
While the Code of Oriminal Procedure does not 
provide for discharging a jury during the continuance 
of a trial except in the circustances mentioned in 
ss. 282 and 283, Oriminal Procedure Code, yet where 
the question of misconduct on the pirt of the jury 
or other similar cause arises, the Sessions Judge has 
inherent power to discharge a Jury and empanel an- 
other, This inherent power of a Sessions Judge 
to discharge a jury is not confined to cases of 
misconduct, but plainly extends to cases where the 
Judge finds reason for doubting the impartiality 
of the jury. And in any case even if an order 
discharging a jury in the exercise of the inherent 
power of a Sessions Judge were to be found un- 
justified, the only relief that the High Court could 
give would be to order afresh trial before another 
jury. Rahim Shetkh v. Emperor (1), relied on. [p. 
497, cols. 1 & 2; p 498, col. L] 


Reference made by the Additional Ses- 
sions Judge, Patna, dated August 11, 1936. 

Messrs. Yunus, Kamla Sahai and R.J. 
Bahadur, for the Accused Appellants, 

The Acting Government Advocate, for 
the Crown. 

Judgment.-—The twelve appellants were 
tried by jury before the Additional Sessions 
Judge of Patna on charges of rioting with 
murder and causing hurt individually with 
bhalas, The jury returned a unanimous 
verdict of guilty on all the charges except 
the direct cuarge of murder under s. 302, 
Indian Penal Code. The Additional 
Sessions Judge accepted this verdict, and 
under s. 302, Indian Penal Cede, read with 
s. 149, Indian Penal Code, sentenced eight 
of the appellanis to death and the other 
four appellanis Karamchand, Ramu, Chinta- 
man and Sheolochan to transportation for 
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life, and considered it unnecessary to pass 
any separate sentences under s. 147, s. 148 
or s. 324, Indian Penal Gode. The matter 
is now before us under s. 374, Criminal 
Procedure Code, for confirmation of the 
deaih sentences and also on appeal by 
the twelve convicied persons. Bihku Kahar, 
the son ofa Kurmi father anda Kaharin 
mother, according to the case of the pro- 
seculion, used toside with the Kurmis of 
his village Jamuara in the disputes that 
had been going on between them and the 
Goalas of the village. The appellants are 
all Goalas, appellant Bipat being the 
barahil of the entire body of landlords of 
the village. Nakat Mahto, nephew of 
Bikku's father, was jethratyat under M. 
Shamsuddin, one of the landlords of the 
village, and had been repeatedly complain- 
ing (along with other Kurmi raiyais) to 
him of the Goalas uprooting and destroy- 
ing their crops. On the morning of Febru- 
ary 29 last, Bikku was going past the 
house of Bipat when appellant Karam- 
chand, son of a cousinof Bipat’s began to 
cough loudly, Bikku responding to the 
gesture by twisting his moustacnes. An 
actual assault was, however, prevented by 
the intervention of the two villagers. 

In the afternoon, at about 2 o'clock, Bikku 
happened to be going towards his ‘but’ 
field, Plot No. 1651, in the block called 
Punai Khandha. Immediately to the east 
of this field was a plot of one Karmu 
Mahto, Plot No. 1650, which was lying fallow 
at the time. Four of the appellants— 
Karamchand, Chintaman and 
Kamu were grazing their buffaloes in this 
parti field and feeding them with gram 
plants uprooted from sikku’s plot. Bikku 
protested against thi and was assauited 
by Sundar and Karmacnand with lathis. 
He fled north-east towards his khesari teld, 
Plot No. 1750, in Bahera Knandha, about 
110 bans (say 309 yards) away, chased by 
the four appellanis who had been grazing 
the buffaloes. The other eight appellants 
then came up—Bipat from Bighapar on 
the north east, and the remaining seven 
from beyond a stream called the Lokain 
river which lay to the south. Four of 
these eight men-—-Ghuram, Raghu, Bimal 
and Sheolochan—bhad bhalas, and the rest 
lathis. The appellant Sundar caught Bikkn 
in the kesaru field, Bipat ordered an as- 
sault, Raghu and Ghuran felled Bikku 
With their bhalas, and then all tue appel- 
lants surrounded him and assaulted him 
with bhalas and lathis. They next carried 
him from the khesari field past the stream 
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to the sandy portion on the south, and 
then dragged the body to a mirchai field, 
Plot No. 1808, about 50 paces farther off. 
The commotion brought several Kurmis 
of the village tothe northern side of the 
stream, and when Khublal Mahto, who 
after working as dafadar of the Circle for 
26 years had on account of old age been 
replaced by his son, began to cross the 
stream, the appellants ran away, leaving 
the body of Bikku in the mirchai field. 
Bikku expired as the ex-dafadar fetched 
some water in his gamcha from the Lokain 
and put it into Bikku’s mouth. Informa- 
tion of the occurrence was given at the 
thana of Hilsa, five miles away, at 5-30 
that afternoon by Firangi Kahar, son of 
Bikku, who happened to have heard of it 
from Firangi Mahto, aman who had pro: 
tested against the appellant's assault on 
Bikku and had thereupon been struck by 
the appellant Sheolochan on the right leg 
with a bhala. The Sub-Inspector arrived 
on the scene in due course and had the 
dead body of Bikku sent for the post 
mortem examination. The Assistant Surgeon 
of Bihar whomade the post mortem exa- 
mination found a very large number of 
injuries “probably caused by ahxwd and 
rough blunt substance and a pointed sharp- 
edged weapon”, and pronounced the death 
to be due to-the consequent shock and 
haemorhage. 

The defence was that the appellants bad 
beea falsely implicated on account of the 
enmity with the Kurmis, and that they 
were none of them except Qhuran in the 
village at the time of the murder but were 


working in khandhas at a distance from: 


the village. As toappellant Ghuran, the 
story given by him in his examination be- 
fore the Sessions Judge, was that he and 
one Bakhori had found the buffaloes of 
Bikku and Motar Mahto grazing, unattend- 
ed by any cowherd, in Ghuran’s “bu 
field in Punai Khandha and an adjoining 
field of Bakhori in Bahera Khandha, that 
they were taking the trespassing cattle to 
the pound, when Bikku came and raised 
a hullah which brought eignt or nine other 
men, presumably Kurmis, on the scene, 
that Firangi Mahto aimed a blow at 
Ghuran with a khanti, which, however, 
was snatched away by Bakhori and used 
upon Firangi, that on cries of Ghuran 
eight or nine men came up from the neigh- 
bouring tolas of Gosainpur, Maheshpur, 
etc., and that there was an exchange of 
lathi-blows between them and Bikku in 
the mirchaz field, while Ghuran went away 
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and impounded the cattle in the Hilsa 
pound. We have already referred to the 
verdict of the jury. As death sentences 
have been passed, the appeal is not, as in 
ordinary cases tried by jury, confined to 
matters of law but extends to matter of 
fact as well, even in respect of persons 
not sentenced to the extreme penalty of 
the law. ‘Lhis does not, howeyer, mean 
that the verdict of the jury is tə be lightly 
ignored. Generally speaking, no exception 
has been taken to the charge of tne learned 
Judge tothe jury, nor have we been able 
to tind any misdirection in it or any mis- 
understanding of the law, as laid down by 
the Judge, in the verdict of the jury. 

The only point of law raised on behalf 
ofthe appellants is that the Judge, so it 
is contended, erred in the exercise of his 
discretion in discharging the jury before 
waich the trial had begun and proceeded 
for five days and trying the case wibo a 
fresh jury. It is further contended that 
this error on the part of the learned Judge 
entitles the appellants to another trial by 
jury. What appears to have happened is 
that after the cross-examination of M. 
Shamsuddin, one of the landlords of tae 
village, the foreman of the jury then 
trying the case sought to put to tne witness 
the question “do you belong to Nataul 
where the Muhammadan landlords have 
been fighting with the Goalas of the vil- 
lage ?” Asked why he wanted to put this 
question, the foreman said that he desired 
to findifthe witness was to be believed 
or not, and further, that if the witness was 
from the village of Nataul, be would be 
disbelieved because he was giving evidence 
against the Goala accused in the case out 
of previous enmity. The learned Judge 
then stopped the trial and took time to 
consider the position, On the following 
day the foreman was further questioned; 
and aS aresult the learned Judge came to 
the conclusion that wnile there was no 
ground for holding that the foreman had 
been guilty of any misconduct, “nis posi- 
tion in the jury box must be viewed witn 
concern”, and that the circumstances gave 
“cause for apprehension thit absolute im- 
partiality which is expected of the jury 
may not be evinced while giving tne ver- 
dict at the end of the trial”. 

He accordingly discharged the jury and 
summoned a fresh jury for the trial to 
begin a week afterwards. A petition was 
at once filed on behalf of the accused 
persons, praying for legal assistance at 
the cost of the Crown, and further praying 
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that the Advocates who had already 
worked on their behalf be appointed for 
the defence at the re-trial; and the Judge 
ordered that a copy of the petition be for- 
warded to the District Magistrate for neces- 
sary action. On the day fixed for the new 
trial none of the defence lawyers was 
present, nor had the District Magistrate ap- 
pointed ary lawyer to defend the accused 
on the ground, as appeared, from the reply 
subsequently received from him, that the 
accused did not appear to be entitled to 
the concession prayed for as they had so 
far been defending themselves at their 
own cost. The Public Prosecutor drew the 
attention of the learned Judge to a rule 
in the Treasury Manual under which the 
Sessions Judge was empowered to engage 
a Pleader for the defence at the cost of 
the Crown, and the learned Judge exercis- 
ed this power and appointed the senior- 
most lawyer from the Crown list found 
willing to defend the accused, who was 
also agreed toby the accused. So far, 
therefore, as it has been contended on be- 
half of the appellants that they were pre- 
judiced by the second trial because they 
could not, be properly defended, it is clear 
that the appellants have no reasonable 
grievance, and. indeed it was conceded 
that the learned Judge had done the best 
he could for the accused in the circum- 
stances. 

It is beyond question that while the 
Code of Criminal Procedure does not pro- 
vide for discharging a jury during the 
continuance ofa trial except in the cir- 
cumstances mentioned in ss. 282 and 283, 
“where the question of misconduct on the 
part -ofthe jury or other similar cause 
arises’ as Buckland, J. put it in Rahim 
Sheikh v. Emperor (1), “the Sessions Judge 
has inherent power to discharge a jury 
and empanel another’. It has, however, 
been argued for the appellants that the 
case referred to is no authority for dis- 
Charging the jury except for misconduct, 
that in the present case the Judge had ex- 
pressly found that there was no misconduct 
onthe part of the foreman buthad merely 
acted on the apprehensien of the Public 
Prosecutor that “the foreman may be pre- 
judiced against the prosecution case on 
account of bis personal knowledge of facts 
outside the scope of the trial”, and that 
this was no valid ground for discharging 
the jury. Tt was further urged that it was 
open to this Court to consider the sufficiency 


(1) 50 Cal. 872; 73 Ind, Cas. 773; AIR 1923 Cal. 
724; 24 Or, L J 677; 37 G L J 595, 


1609—63 & 64 


BIPAT GoPH v. EMPEROR (PAT.) 


407 


of the reasons which led the Judge to dis- 
charge the jury, and if the reasons be 
found insufficient, to order a fresh trial. In 
support of these contentions, reliance was 
placed on the observations of Graham, J. 


in Abdur Rashid v. Emperor (2), that : 

“Suspicion in the mind of a Public Prosecutor 
can never be recognized as agood and valid ground 
for discharging ajury. Something much more tangi- 
ble and definite than that is necessary ; 


and of Subrawardy, J, in the same case 
ee of the wide provision of s, 439, Crimi- 
nal Procedure Code it is difficult to say that tis 
Court is debarred from enquiring into the validity 
of the reasons for discharging a jury.” 

But Graham, J. himself went onto ob- 
serve: “But though, I think, the order 
(discharging a jury) cannot be supported, 
it seems to me to be quite out of the ques- 
tion to set it aside” and later on :, 

“There may be some doubt as to whether we can 
set aside such an order when once it hag been made. 
But we can, and Ithink ought, to direct a de novo 
trial before afresh jury, and if possible, before an- 
other Judge.” 

This was in a case where a Rule had been 
obtained against the order discharging 
the first jury and before the accused had 
been tried by afresh jury. Suhrawardy, 
J's view that the order discharging a jury 
during the continuance of a trialcan be 
questioned in the High Court does not 
seem to have been shared by any other 
Judge ofthe High Court though the mat- 
ter has been considered in Calcutta on 
various occasions. Andin any case it is 
obvious that even if an order discharging 
a jury in the exercise of the inherent 
power ofa Sessions Judge were to be 
found unjuatified, the only relief that the 
High Court could give would be to order 
a fresh trial before another jury. The ap- 
pellants have had such a trial already, so 
that there can be no further grievance in 
the matter of the discharge of the first 
jury. Nor isthe contention that the learn- 
ed Judge acted merely on the apprehension 
of ihe Public Prosecutor that the foreman 
may be prejudiced supported by the facts 
on record,as was the case in the decision 
from Abdul Rashid v. Emperor (2). The 
learned Judge only referred to this con- 
tention of the Public Prosecutor and said 
that there was some force in it, but it. is 
quite clear that he came to his own con- 
clusion that there was in the circumstances 
“cause for apprehension” that the jury 
may not evince absolute impartiality. The 

(2) 56 Cal. 1032; 122 Ind. Cas, 194; ATR 1929 Cal. 


343; 31 Cr. L J 366; 330 W N 425; Ind. Rul, (1930) 
Cal, 194, 
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Inherent power of a Sessions Judge to dis- 
charge a jury is not confined ta cases of 
misconduct, asis clearly shown by the 
dictum of Buckland, J. already quoted, 
and plainly extends to cases where the 
Judge finds reason for doubling the 
impartiality of the jury. It is also clear 
that the learned Judge below did not lightly 
arrive at such a finding. Both the sides 
were agreed in the lower Court that “ifthe 
impartiality of the foreman of the jury is 
doubted, all the jurors should be discharg- 
ed,” and it cannot be, and has not been 
suggested that the Judge should have 
discharged the foreman only. The only 
point of law raised on behalf of the appel- 
lants thus fails altogether. (Their Lord- 
ships discussed the evidence and came 
to the conclusion that the case for the 
prosecution as to the origin of the occurrence 
was substantially true and then pro- 
ceeded.) We will now turn to the mcst 
important question, namely, whether any 
of the appellants, and if so, which of them 
has taken part in the assault on Bikku. In 
this connection we shall deal first with the 
cases of the three appellants namely, Bipat, 
Sheolechan and Chintaman whose names 
were not mentioned in the first informa- 
tion report. As we have already stated, 
the information was lodged by Firangi 
Kahar, a son of the deceased, and one 
Deolal Mahto (P. W.No. 3) was also with 
Firangi Kahar when he lodged the informa- 
tion. It is true that Firangi Kahar was not 
an eye-witness of the occurrence but at the 
same time it cannot be overlooked that 
Firangi Kahar had derived his information 
from Firangi Mahto who not only claims to 
have seen the occurrence but had himself 
been assaulted. Firangi Mahto himself has 
stated that he named all the assailants of 
Bikku to Firangi Kahar and that he had 
done so in the presence of Deolal. He 
further states that he had named all the 
12 appellants to him. From the evidence of 
the Sub-Inspector, however, it appears that 
Deolal Mahto also had named those persons 
onjy who had been mentioned by Firangi 
Kahar in his first information report. If 
Firangi Kahar alone had gone to the thana it 
was possible to hold that he might not have 
remembered the names of some of the 
accused persons who had been named to 
him by Firangi Mahto. In the present case, 
however, Firangi Kahar and Deolal went 
together to the thanaand it seems very 
unlikely that they would have made the same 
mistake and that both of them would have 
mentioned only nine persons although they 
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had been furnished with the names of 12 
assailants. As we have already stated, the 
appellant Bipat Gope isa barahil of the 
maliks and to him the prosecution witness- 
es have also assigned the important part 
of ordering the assault on Bikku. It seems 
to us very unlikely that the name of this 
important accused person would have been 
omitted by both Deolal and Firangi Kahar, 
if his name had been mentioned in the 
first instance tothem by Firangi Mahto. 
Curiously enough Pragash Mahto who was 
also one of the eye-witnesses and has 
stated before the Sessions Judge that 
Bipat had come from Bighaper and ordered 
the assault did not implicate him before 
the investigating officer. Besides, Deocha- 
ran Mahto P. W. No. 8) and Gobind Mahto 
(P. W.No. 12) twoof the witnesses who 
were on the scene of the occurrence soon 
after the assault on Bikku have also not 
named Bipat although they say that they 
saw a number of accused persons with 
bhalas and lathis on the south of the river. 
In this state of the evidence it appears to 
us that the conviction of Bipat cannot be 
sustained. 

The case against Sheolochan also appears 
tous to be not free from doubt. As we 
have already stated, the proseculion case 
is that Firangi Mahto was assaulted by 
Sheolochan with a bhala soon after the 
occurrence. Both Firengi Kahar and 
Deolal have staled that when they met 
Firangi Mahto they noticed a bleeding 
injury on his leg and it is not likely that 
if he had nan:ed Sheolochan specifically to 
them as having inflicted the injury they 
would not have mentioned his name at 
all to the Police. It is trae that Firangi 
Kahar has stated in the first information 
report that he did not remember the name 
of the person who had assaulted Firangi 
Mahto, but on a careful reading of the 
document it would appear to be implied 
that his assailant was one of the nine 
persons who had been named by him. | 
Another remarkable fact which may be 
mentioned in this connection is that the 
injury which was found on Firangi Mahto 
was 2n incised injury and according to the 
medical report it was caused by a sharp 
cutting weapon. The case, however, which 
is put forward in Court is that if was 
caused by a bhala. It is true that 
the doctcr has stated that the injury might 
be caused by a bhala if the blade of 
the bhala was sharp, but it appears to us 
that in this respect the statement made 
by Ghuran that the injury on Firangi 
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Mahto had been caused by means of a 
khanti is more probable than the statement 
of Firangi Mahto that it was caused by a 
bhala. We think that both Bipat Das and 
Sheolcchan are entitled tothe benefit of the 
reasonable doubt which has arisen in their 
case and should be acquitted. We cannot 
also reasonably differentiate their cases 
from the case of Chintaman, a young man of 
22, whose name also does not appear in the 
first information and we think thatin the 
circumstances of the case it would be unsafe 
? uphold the conviction of this appellant 
also. 

We shall now deal with the case of two 
other appellants, namely, Ramu and Bimal, 
who belong to the same family as Aklu, 
Bipat and Raghu, the other appellants be- 
fore us. The fact that these five appellants 


exhaust the entire stock of the direct des- 


cendants of Mangal Bhagat must put us on 
our guard in scrutinizing the evidence 
against these two men. We cannot, there- 
fore, lightly pass over any palpable discre- 
pancy relating to their participation in the 
occurrence. ‘The only discrepancy which 
need be mentioned here with regard to 
these accused persons is a two-fold one. In 
the first place we find that according to one 
version Ramu was armed with a lathi and 
Bimal with a bhala and according to an- 
other version Ramu was armed with a bhala 
and Bimal with a lathi. This by itselfis a 
small point and would not have weighed 
with us; but we further find that while on 
the one hand Pargash and Rambaran, two 
of the eye-witnesses, have definitely stated 
that Ramu was one of the four persons who 
were grazing the buffaloes in the field of 
Karmu Mahto and that he was also one of 
the four persons who had chased Bikku in 
the first instance, Firangi Mahto, who is the 
most important eye-witness in the sense that 
his presence at the time of the occurrence 
has been admitted even by Ghuran Gope, 
has stated in his evidence that this accused 
person had come from the side of the Lokain 
river along with Ghuran, Raghu and several 
other appellants and there is a similar dis- 
crepancy in the case of Bimal also. In the 
case of Kamu there is the further fact that 
he does not appear to have been named by 
Pargash one of the eye-witnegses, before the 
Police, or by prosecution witnesses Nos. 8, 
12 and 15 in Court. In our opinion the 
cases of Ramu and Bimal are so inter-con- 
nected with each other that itis not possible 
to reject the evidence as against the one and 
accept the evidence as against the other. 
In these circumstances we think that both 
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these accused persons should be given the 
benefit of doubt and acquitted. 

As regards the remaining seven appellants 
the evidence against them appears to be 
fairly strong and we think that they have 
been rightly convicted. On a reference to 
the post mortem report it would appear that 
although none of the injuries on Bikku 
taken by itself wasfatal, yet he had num- 
erous injuries on his body and had been 
assaulted in a most merciless manner. 
Among the more serious injuries on him may 
be mentioned punctured wounds on the top 
of his head aud on the right side of his 
face, compound fractures of the left ulna 
and the left tibia and a fracture of the left 
fibula. Having regard to the number of 
injuries on Bikku and the manner in which 
he was assaulted we have no doubt in our 
mind that his assailants must have either 
intended to cause his death or were at least 
aware of the fact that the injuries inflicted 
upon him were likely to cause his death and 
were also sufficient in the ordinary course 
of events to cause death and the jurors were, 
therefore, justified in holding that an ofence 
under s. 302, read with s. 149, Indian Penal 
Oode, was committed by such of the persons 
as were members of the unlawful assembly 
in prosecution of the common object of 
which Bikku has been so brutally assaulted. 

Now turning to the question of sentence 
we have no hesitation in confirming the 
sentence of death on Raghu Gope and 
Ghuran Gope who are both proved to have 
been armed with bhalas and to have taken a 
prominent part in the assault. With regard 
to the remaining appellants the evidence is 
of a somewhat general character and it is 
possible ihat some of them may not have 
actually assaulted the deceased. In any 
case as these persons were armed with lathis 
only andas none of the blows said to have 
been caused by lathis was either fatal by 
itself or was delivered on a vital part of the 
body, we think that the ends of justice will 
be served bysentencing them to transporta- 
tion for hfe. The result is that the appeuls 
by Bipat Gope, Sheolochan Gope, Chinta- 
man Gope, Ramu Gope and Bimal Gope are 
allowed, their convictions and sentences are 
set aside and they are acquitted. As tothe 
remaining seven appellants while the sen- 
tences of death on Raghu Gope and Ghuran 
Gope are confirmed, the remaining five per- 
sons are sentenced to transportation for 
life. 

D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Miscellaneous Case No. 712 of 1935 
September 1, 1936 

IQBAL AHMAD, J. 
Firsm UGAR SEN-PARSOTAM DAS— 
APPLICANT 
VETSUS 
CIHIAMBER or COMMERCE, HAPUR 
— Opposite Party 

Company—Articles of Associatton—Alteration of— 
Company registered under s. 28, Companies Act (VII 
of 1913)—Procedure for altering Articles of Associa- 
tion—High Court wrongly confirming alteration with- 
out its being first approved by the Local Government 
Whether can cancel confirmation. 

Where a Company registered under s. 26, Com- 
panies Act, desires to alter its Memorandum of Associa- 
tion, the proper course for the Company is to apply 
in the first instance to the Local Government for the 
approval of the proposed alterations and, if the Local 
Government approves them “as being consistent with 
the continuation of the license”, then the High Court 

- can entertain the application of the Company for the 
confirmation of the alterations. Butwhere the High 

Court wrongly confirms the alteration without its 
being first approved by the Local Government, the 
High Court can cancel its wrong order because it is its 
duty to recall and cancel its invalid order if no right 
has acciued to any personin consequence of the 
illegal order. In re St. Hilda's Incorporated College 
Cheltenham (1), relied on. [p. 51], col. 1] 

, Sir Téj Bahadur Sapru, Messrs. P. LD. 
Banerji, N.C. Vaish and Janaki Prasad, 
for the Applicant. < 
_ Dr. K.N. Katju, Messrs. 9. K. Dar, C. B. 
Agarwala and M. N. Agarwala, for the 
Opposite Party.. , ; 

' QOrder.—On December 10, 1935, an ap- 
plication was filed by the Hapur Chamber 
of Commerce under s. 12, Companies Act, 
“for the confirmation of certain alteraticns 
in the. Memorandum of Association of ihe 
Chamber. By my order dated December 
13, 1935, I directed that the application be 
advertised. in two consecutive issues of the 
. Hindustan Times and two consecutive 

-issues of the Pioneer and also in two con- 
secutive issues of some Hindi newspaper of 
Meerut .and the application was duly adver- 
tised accordingly. No objections were taken 
to the appPlicaticn. and 1, by my order 
dated February 28, 1986, allowed the appli- 
cation and contirmed the proposed altera- 
tions. Then on April 18, 1936, the present 
application, which is for disposal before 
me, was filed by the firm Ugar Sen-Parsotam 
Das, which firm is one of the members o 
the Chember of Ccmmerce, Hapur, praying 
that the order. ccnhiming tke alterations 
be set aside, and the appiicant be permit- 
ted to file objections to the application filed 
by the Chamber of Ccmmerce for the con- 
firmation of the proposed alterations in the 

Memorandum of Association, Notice of this 


Ohamber for charitable purposes. 
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application was issued to the Chamber of 
Commerce. . 

The application has been very strongly 
opposed by the Chamber of Commerce 
mainly on the ground that Ihave no juris- 
diction to set aside the order passed by me 
on February 23 last, and secondiy on the 
ground thatit isnot just to set aside the 
order. After hearing the learne Counsel 
for the parties I have come to the conclu- 
sion that there is no force in the objections 
raised by the Chamber of Commerce and 
that the application dated April 18, 1936, 
ought to be granted. The Chamber of 
Commerce, Hapur, is an Association regis- 
tered under s. 26, Companies’ Act. It was 
registered and commenced its business in 
the year 1923. The main object with which 
the Association was formed was as stated 
in the Memorandum of Association “to 
promote and protect the Trade, Commerce 
and Manufactures of India, and in parti- 
cular the Trade, Commerce and Manufac- 
ture of Hapur and District Meerut” and 


further 

“to promote unity and friendliness amongst all 
merchants in general and dealers in the grain In 
particular in respect of all subjects of common 
interest.” 


The business of the Chamber consisted 
in-registering trunsactions of sale and pur- 
chase of grain pits. A certain amount was 
received by the Chamber with respect to 
each transaction as a gift both from the 
seller and from the purchaser, and the 
amount so received wus utilized by the 
Accord- 
ing to the rules of the Chamber both the 
geller and the purchaser of the grain pit 
had io deposita certain amount of money 
which was to be retained by the Chamber 
til] the date of the settlement of the trans- 
action. Further if there was fluctuation in 
the market, additional sums of money were 
received by the Chamber and retained by 
it tillthe transaction was aclually settled. 
On or after the due date of each transac- 
tion the cover money used to be handed 
back to the purchaser and the seller by 
the Association who settled the transaction 
in between themselves. The Chamber re- 


ceived some commission for registering 


each transaction and the seller and the 
rurchaser had the advantage of getting the 
terms of tLe contract entered in the books 
of the Chamber and thus preserve reliable 
evidence of the terms of the ccntract, 

The depcsit money and cover money re- 
ceived by the Chamber at times amounted 
to Rs. 1,50,000 to Rs. 2,00,000 and in the 
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busy season it went upto Rs. 7,00,000 or) 


Rs. 8,00,000. By Art. 25 (b) of the Articles 
of Association the Chamber was authorized 
“to arrange for proper investment of Cham- 
ber funds”, and it is common ground that 
upto the year 1933 the Chamber never 
invested the amount of deposit in its hands 
by advanging the same as a loan to pur- 
chasers of ready grain pits on the security 
of the pits. Inthe year 1934, however, the 
Chamber began to advance large sums of 
money as loan on the security of grain pits. 
lt has been suggested on behalf of the 
Chamber that such advance was calculated 
to bring profit to the Chamber. There may 
or may not be force in this suggestion, 
but the fact remains that, after the lapse 
of about 11 years, fresh mode of investment 
of the deposit money was resorted to by the 
Committee of the Chamber that was entrust- 
ed with the management of its business. 
It may also be noted that there was a 
certain amount of speculation in so invest- 
ing the money and the investment partook 
of the nature of a bank business. Accord- 
ing to the articles the Chamber, in the case 
of forward transactions entered into by ihe 
members is concerned only with the ceposit 
and ec.ver money; and the settlement of 
accounts and the paym«nt of profits and 
losses has to be dore by the members 
themselves, though in cases of default they 
are entitled to apply to the Chamber, which 
would then issue notice to the defaulter 
that in case he does not pay the amount 
due from him he will cease to be a mem- 
ber and will not be allowed to transact 
any more business. The members of the 
managing committee of the Chamber con- 
sidered that the direct settlement of accounts 
and the payment of profits by the purchaser 
and the seller was calculated to give rise 
to quarrels and that it was advisable to 
have the settlement made through the 
Chamber itself. With a view to profitable 
investment of the money in its hands and 
the prevention cf quarrels between the pur- 
chasers and the sellers and to avoid delay 
in payment of the amount due to one or 
the other, the Chamber passed the follow- 
ing. special resolution at a general meeting 
of the members held on November 17, 
1935 and confirmed the same at another 
neral meeting held on December 4, 
1999: 

“Unanimously resolved that in cl. 3 of the Memo- 
randum of this Chamber the following be added as 
sub-cls, 11 and 12: (11) To invest the funds of the 
Chamber or sums received by it upon such securi- 


ties or in Banks or in such other manner as may 
from time fo time be determined by the HExccutive 
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mmittee. (12) To arrange for the realization from 
and payment due to its members in respect of busi- 
ness transacted by them through the Chamber or 
entered in the books of the Chamber, either by 
itself or in such other manner as may be detor- 
mined from time tu time and to take necessary 
steps for recovering the same.” 


An application was then moved before 
me for the confirmation of the proposed 
alterations and, as stated above, I confirm- 
ed the proposed alterations. When I passed 
the order ‘confirming the proposed altera- 
tions, 1 had no idea that it was not proper 
to pass such an order unless and until the 
Local Government, that granted license tothe 
Chamber unders. 26, Companies Act, approve 
ed of the proposed alterations. ‘The case in 
In re St. Hilda’s Incorporated College Chel- 
tenham (1), has now been brought to my 
notice and that case is an authority for the 
proposition that where a Company regis- 
tered under s. 26, Companies Act, desires 
to alter its Memorandum of Association, tha 
proper course for the Company is to apply 
in the first instance tothe Local Govern- 
ment for the approval of the proposed .al- 
{erations andifthe Local Government ap- 
proves them “as being consistent with the 
continuation of the license”, then this 
Court canentertain the application of the 
Company for the confirmation of the alter- 
ations. If this case had been brought to 
my nolice when I passed the ex parte 
order dated February 28, 1936, I would 
certainly have refrained from confirming 
the alterations, and would have directed 
the Chamber to first obtain the approval 
of the Local Government about the alter- 
ations and then to apply to this Court for 
the confirmation of the same. Butit is 
argued that though I could have done so 
before the application for the confirmation, 
of the alterations had been decided by me. 
I have no jurisdiction now 19.60 ind. 
my order dated February 2 ~ AD 2 
support of this contention reliance Bas 
been placed on Moosa Goolam. Ariff v. 
Ebrahim Goolam Ariff (2), Anantharaju 
Shetty v. Appu Hegade, 53 Ind. Cas. 56 (3), 
Drew v. Wills Ex Parte Martin (4), and 
Hession v. Jones (5). In my judgment these 


(1) (1901) 1 Ch. D 556; 70 L J Ch. 226. 

(2) 40 O 1; 16 Ind. Cas. 70; 391 A 237;6L BR 119; 
16 C WN $37; 93M LJ 215;16 O L J 642: 14 Bom. 
I, R1211; 12M LT 449;5 Bur. L T 211; (1912) M W 
N 1097; 10 A L J 486 (P 0). 

(3) A I R 1919 Mad. 244; 53 Ind. Oas. 56; 37M LJ 


(4) (1891) 1 Q B D 450; 60 LIQ B 264;64 LT 760; 
39 W R 310; 55 J P 373. 

(5) (1914) 2 K B 421; 83 LJK B810; 110 L T 773; 
30 TL R32 
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cases have no application to the facts of the 
case before me. 

In Moosa Goolam Arif v. Ebrahim 
Goolam Ariff (2), it was held that the certi- 
ficate of incorporation granted by the 
Registrar of Joint Stock Companies is con- 
clusive for all purposes and the Court can- 
not go behind it and consider any alleged 
defects in the formation or constitution of 
the Company. Inthe present case, after 
my order confirming the alterations, the 
Registrar -has registered the alterations 
and hag issued a certificate accordingly. 
This certificate has been granted in conse- 
quence of my order confirming the altera- 
tions. If the order itself is vacated, the 
certificate will have to be cancelled by the 
Registrar. Itis not the contention of the 
applicant before me that there is any 
defect in the formation or constitution of 
the Company. All that is contended on 
behalfof the applicant is that, having re- 
gard to the peculiar constitution of the 
Chamber, it was not open tome to cone 
firm the alterations without the previous 
approval of the Local Government. In the 
casein Anantharaju Shetty v. Appu Hegade, 
53 Ind. Cas. 56 (3), it was held that as there 
is no explicit provision in the Religious 
Endowments Act for review, the District 
Judge has no power, under that Act, to 
review an order passed by him under s. 10 
of the Act. It was further held that the 
power to review is not inberent in a Court 
and can only be exercised if if is permitted 
by statute. It may be thatthe application 
before me is infact and in substance an 
application for review, and, therefore, 
ought not tobe granted. The fact, how- 
ever, remains that it, hasnow come to my 
notice that the order passed by me on Feb- 
ruary 28, 1936, was erroneous and the 
question that arises is, have I jurisdiction 
to undo a wrong that has resulted by an 
ex parte order passed by me? I cannot 
but answer the question in the affirmative. 
It isthe duty of every Court to recall and 
cancel its invalid order and I consider 
that it is imperative in the present case to 
discharge that duty. 

The two English cases cited by the 
learned Counsel for the Chamber were 
cases in which after the adjudication by 
the Courts regarding private civil rights, 
one party or the other to the litigation had 
acquired vested interest and it was held 
that that interest could not be divested by 
resort to proceedings for review. In the 
case before me there is no question of any 
right having accrued to any person in con- 
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sequence of my order dated February 28. P 
therefore, hold that I have jurisdiction tO 
cancel my order confirming the alterations. 
During the progress of argument, linti- 
mated to the learned Counsel for the 
Chamber that all that I proposed to do 
was to recall my order of February 28, and 
to allow the application dated December 
10, 1935, to stand over for a period of six 
months, witha view to enable the Chamber 
to obtain the approval of the Local Govern- 
ment to the alterations, and it was, there- 
fore, not desirable for me at the present 
stage-5o express any opinion as regards the 
merits or demerits of the alterations. The 
learned Counsel, however, asked me to 
record a finding onthe pointas well. But 
as the matter will,in all probability, be 
considered by the Local Government, I do 
not consider it proper at the present stage 
to express any definite opinion as regards 
the alterations. I cannot, however, refrain 
from observing that the alterations as to 
the investment of the funds of the Company 
will entitle the Chamber to do banking busi» 
ness and the second alteration for the 
direct settlement by the Chamber of the 
transactions would reduce the Chamber to 
the position of a pakka arhatia. The ques- 
tion whether this would or would not in- ' 
volve a radical alteration in the constitu- 
tion of the Chamber will be a question for 
the consideration of the Local Government 
when itis asked to sanction the proposed 
alterations. ` 

In view of the decision in In re St. Hilda's 
Incorporated College, Cheltenham (1), I 
recall my order dated February 28, 1936, 
and direct that the application dated De- 
cember 10, 1935, be restored to its original 
number and stand over for a period of six 
months. In the meantime it would be open. 
tothe Chamber to obtain the approval of 
the Local Government tothe proposed al- 
terations. Inthe endI may note that the 
allegation of the applicant that it was not 
aware of the meetings in which the special 
resolution was passed and confirmed and 
that it was also ignorant of the fact that 
an application was filed in this Court for 
the confirmation of the alterations does not 
appear to be true. Ihave no doubt that 
the applicant knew all through that special 
resolution had been passed and confirmed 
and that anapplication for the confirmation 
of the alterations had been made in this 
Court. But omission of the applicant to 
oppose the application for confirmation of 
the alterations does not affect the matter 
before me, as it is my duty to recall m 
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Invalid order. A copy of this order will be 
sent tothe Registrar of Joint Stock Com- 


panies. The parties will bear their own 
costs. 
D. Order accordingly. 





_ NAGPUR HIGH COURT 
Civil Revision Application No, 336-B 
of 1935 
December 11, 1936 
NIYOGI, J. 
RAGHOAPPA — APPLICANT 
VETSUS 
BALAPPA—Non-APPLicant 

Hindu Law~Widow—Alienation~Unsecured debt, 
if binding on reversioners—Character of debt is 
material—Widow having no personal estate—By 
her estate’, meaning of. 

Where a Hindu widow incursa debt, the debt, 
whether secured or unsecured, must bind the rever- 
sioners if the debt was of a character which was 
binding onthe husband's estate. The Hindu Law 
attaches importance to the character of the debt, 
such, as a debt borrowed for legal necessity for 
paying off antecedent debts or for the benefit of the 
estate or for the performance of obligatory religious 
ceremonies. It isthe character of the debt which 
is material and not whether the debt is secured or 
unsecured, In theabsence of any proof that the 
widow hada personal estate, it must be presumed 
that where the bond executed by her contained the 
words ‘by her estate’ she meant ‘the estate which 
had devolved on herfrom her husband’, 


je O. R. Appl. against the decree of the Court 
of the Senior Judge, Small Causes, Basim, 
dated September 24, 1935, in 5. O. Case No. 
30 of 1935. 

Messrs. V. K. Rajwade and A. Ahmad, 
for the Applicant. 

Mr. J. Sen, for the Non-Applicant. 

Order.—This is a defendant's application 
for revision of the judgment of the Senior 
Small Cause Court Judge, Basim, in Small 
Oause Suit No. 30 of 1935. 

The applicant, Raghoappa, succeeded as 
reversioner on the death of Musammat 
Sonabai, who had executed a bond on 
April 12, 1930, for Rs. 300 in favour of the 
plaintiff. The lower Oourt held that the 
sum of Rs. 300 was required by her for 
purposes which were binding on the estate 
which devolved on her frcm her husband, 
and decreed the claim in full. 

It is urged on behalf of the appticant that 
the evidence as to payment of Rs. 10 on 
April 7, 1933, is obscure and unsatisfactory. 
The importance of this payment lies in the 
fact that it serves to extend the period of 
limitation which otherwise would expire on 
April 12,1933. It is true, as some wit- 
nesses say, that the widow was not keeping 
good health for some time previously, but 
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that is a circumstance which creates a 
suspicion that cannot prevail against the 
positive evidence on the record that she had 
aclually paid Rs. 10 to her creditor and that 
she endorsed the payment on the back of the 
bond, and affixing her finger mark. 

Much vigorous argument wus addressed 
on the point whether an unsecured 
debt incurred by a widow could be 
enforced against the reversioners. Refer- 
ence is made to Bhagwantrao Abaji V. 
Ramnath Kasiram (1) and Sriniwasrao v. 
Baburam (2). No doubt the Bombay High 
Court took the view that a debt incurred 
by a widow, unless it was charged on the 
estate, was not binding on the reversioners; 
but as appears from the recent case 
Dhondo Yeshwant Kulkrani v. Mishri Lal 
Surajmal (3), the Bombay High Court has 
departed from that view and has come in 
line with the views of the Madras High 
Court; (see Veerabhadra Atyar v. Marudaga 
Nachiar (4) and of the Nagpur Judicial 
Commissioners Court in Kongshi v. 
Kandaji (5). Personally I have always held 
the view that the debt, whether secured or 
unsecured, must bind the reversioners if 
tha debt was of a character which was 
binding on the husband's estate. The 
Hindu Law attaches importance to the 
character of the debt, such as a debt 
borrowed for legal necessity or for paying 
off antecedent debts or for the benefit of 
the estate or for the performance of 
obligatory religious ceremonies. Itis the 
character of the debt which is material and 
not whether the debt is secured or unsecur- 
ed. Therefore, the only question which 
called for determination in the lower Court 
was whether the debt which had been 
borrowed by Sonabai was required for pur- 
poses connected with the management or the 
preservation of her husband's estate. 

There is sufficient evidence on record to 
sustain the lower Court's finding that she 
required Rs. 125 for purchasing a pair of 
bullocks anda further sum of Rs. 125 to 
pay off the arrears of her servant Narayan. 
It is pertinent to notice that the property 
which devolved on her from her husband 
was a pan mala, that is a plantation of 
betel leaves, which could not be preserved 


(1) 52 B542; ILI Ind. Oas. 704; 30 Bom. L R 881; 
A IR 1928 Bom. 310. 

(2) AIR 1933 Nag. 285; 145 Ind. Cas. 350; 16 N 
L J 58;6 RN 48 (2). 

(3) 60 B 311; 160 Ind. Oas. 1046; 38 Bom. LR 6; 
AIR 1936 Bom. 59: 8 R B 290. 

(4) 34 M 188; 8 Ind. Oas. 1072; (1910) M W N 799; 
S9MLT 235; 21M LJ 320. 

(5) A I R 1929 Nag. 191; 117 Ind. Cas, 266. 
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without the èmployment of servants; and 
it is indisputable that bullocks would .be 
mécessary <ddjuncts. It must, therefore, 
follow that Rs. 250 out cf the debt of Rs. 300 
borrowed on ihe bond were such as went 
either for the ‘benefit or for the preservation 
of the estate. 

That leaves outstanding the item of Rs. 50 
about which the evidence appears to be 
- somewhat hazy and‘ discrepant. The wit- 
nesses are not argeed as to what purpose 
exactly the sum of Rs. 50 was borrowed 
for. One says that it was for repairing a 
well and another says that it was for 
repairing a well and a wall. It also 
appears.from their evidence that the well 
was not entirely owned by the widow, and 
it is-not‘élear -how much she would have re- 
quired for its repairs.. I would, therefore, 
disallow the item of Rs. 50. 
~- It was faintly ‘argued that in the bond the 
widow- stipulated that the debt would be 
binding on her estate and her heirs and an 
argument ofa highly technical character 
‘was ‘sought to be erected on this recital in 
the bond by saying that what she meant 
was that it was binding on her personal 
estate and on her personal heirs. It has 
not been’ shown that she had any perscnal 
estate of her own, andin the absence of 
any proof that she had a personal estate, it 
must be presumed that “hy her estate” 
she meant “the estate which had devolved 
on her from her husband.” 

: The result is that the lower Court's decree 
is varied by reducing the amount decreed 
from Rs. 600 to Rs. 500. The applicant will 


bear the costs of this application. Counsel's 
fee Rs. 29, 


N; i Decree varied. 


ALLAHABAD HIGH COURT. 
First-Civil Appeal’ No. 523 of 1928 
December 2, 1932 
YOUNG AND Nrawat ULLAH, JJ. 
BHOLA UMAR-—DEFENDANT——APPELLANT 

- - versus 
Musammat KAUSILLA AND ANOTAER— 
PLAINTIFFS AND ANOTHER— Derenpants— 
RESPONDENTS 

Hindu Widows Re-marriage Act (XV of 1858), s. 2 
—Remarriage after Act—Whether referable to 
ancient custom—Custom, necessity of proving—Ab- 
sence of -proof—Re-marriage can be said to be under 
custom. 

The. practice of widow re-marriage after 1856, in 
any section of the Hindus may well be referable to 
the provisions of the Hindu Widows Re-marriage 
Act, and would not necessarily be indicative of an 
ancient custom existing before the passing of that 
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Act. Unless, therefore, it is shown that the prac- 
tice of re-marriage is in pursuance of an ansient 
custom and not under the Act, the remarriage ofa 
widow cannot be held to be under the custom of 
the caste. 


F. 0. A. from the decision of the First 
Additional Sub-Judge, Jaunpur, dated 
August 13, 1928. . 

Messrs. B. E. O’Conor and Ram Nama 
Parsad, for the Appellant. . 

Messrs. P. L. Banerji, R. K. Malaviya, 
Shira Prasad Sinha, Kedar Nath Sinha 
and Lakshmi Saran, for the Respondents. 


Judgment.—This is a defendant's 
appeal and arises in the following circum- 
stances: One Lachhmi Narain, by caste 
Umar Banya, was the owner of a number 
of properties specified at the foot of the 
plaint. He died, leaving a widow Musam- 
mat Kausilla, the plaintiff-respondent, and 
the defendant-appellant, Bhola Umar, his 
uncle who obtained mutation of names in 
respect of the entire property in dispute. 
Thereupon the plaintiff instituted the 
present suit for recovery of possession of 
her deceased husband’s property on the. 
ground that she was entitled to it under 
the Hindu Law. The plaintiff's claim was 
resisted by the defendant on the allegation 


. that she had re married and according to 


the custom of the caste, forfeited all rights 
in her deceased Lusband’s estate. It should 
be mentioned at this stage that the plaintiff 
made no reference in her plaint to her 
re-marriage, afact which on being alleged 
by the defendant, was admitted by her, 
but she maintained that her re-marriage 
had not the effect of divesting her of the 
interest which she acquired in her deceased 
husband's property by the Hindu Law of 
Successicn. A number of other issues 
were raised by the pleadings, but it is not 
necessary tomakea mention of them in 
detail. One of the issues framed by the 
lower Court was : 

“What is the effect of Kausilla’s (plaintiff No, 1) 
marriage with Mahadev? Does she thereby lose 


her right of inheritance in her husband's property 
under law or under any custom"? 


A number of witnesses were examined 
on both sides cn this issue, the defendant 
attempting to establish that a widow forfeits 
ch remarriage all rights in her first 
husband's estate and the plaintiff, addue- 
ing evidence to the contrary. The learned 
Subordinate Judge, who had laid the onus 
of proving a custom of forfeiture on the 
defendant, held that he failed to discharge 
the onus. Accordingly he found that the 
plaintiff is entitled to sueceed to the 
property left by her first husband. He 
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also found in favour of the plaintiff on 
other material issues arising in the case, 
with the result that her suit was decreed. 
The defendant appealed to this Court. 
The appeal came on for hearing before a 
_ Division Berch of this Court on June 13, 

1932. The learned Advocate for the ap- 
pellant referred to a series of rulings of 
this Cotirt in which it was held that,if a 
Hindu widow could contract a valid mar- 
riage after the death of her first husband 
in accordance withthe custom of her caste 
such re-marriage would not entail a for- 
feiture under s. 2, Hindu Widows Re-mar- 
riage Act (Act XV of 1856); and to those of 
other High Oourts which took a contrary 
view, viz., thats. 2 of that Act which pro- 
vides forfeiture, appliés in any case. It 
was represented to the Bench that, in view 
of the conflict of judicial opinions on an 
important question like this, reference 
should be made to a Full Bench for a 
decision. Acccrdingly the following ques- 
tion of law was referred to the Full 
Bench : 

“Does a Hindu widow, who re-marries in accord- 
ance withacustom of her caste, forfeit thereby 
her rights in the estate of her first husband?” 

It should be observed that it was 
assumed inthe reference that the re-mar- 
riage was in accordance with the custom 
of the caste to which the widow belonged. 
The Division Bench did not decide the 
question of custom; indeed, any other 
question of fact, because if the Full Bench 
took the view which had been taken by 
other High Courts the plaintiff would for- 
feit her rights as an heir of her first 
husband even though by the custom of her 
caste, as distinguished from the statutory 
provision contained in Act XV of 1856, she 
eould re-marry. After a consideration of 
all the authorities bearing on the subject, 
the reply of the Full Bench was in the 


following terms: 

“In our opinion s, 2 of Act XV of 1856 does not 
apply to the case of those widows who are entitled 
under the custom of their caste to remarry and 
are not bound to take advantage of the provisions 
of the Act. Accordingly there is no forfeiture of 
the Hindu widow's estate on re-marriage under 
the Act in such a case. We are further of opinion 
that the proof of mere custom of re-marriage would 
not be sufficient to involve forfeiture under the 
Hindu Law, and tnat it would be necessary for the 
party claiming that the estate has been forfeited 
on account of re-marriage to prove that there is 
a custom of such forfeiture in such a contingency,” 

The case has now been laid before this 
Bench for dispcsal in the light of the pro- 
nouncement of the Full Bench on the 
important question of law which arose and 


which was referred to it. It will be seen 
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from the reply given by the Full Bench 
that, if a Hindu widow re-marries in 
accordance with the custom of her caste 
and not because such marriage has been 
declared to be valid by the Hindu Widows 
Re marriage Act (Act XV of 1856), she does 
not forfeit her first husband’s estate, unless 
it is established that, inspite of the 
validity of the marriage, a forfeiture does 
occur under a custom of the caste. We 
have, therefore, to determine two important 
questions of fact: first, whether Musammat 
Kausilla was entitled to re- marry after the 
death of ker husband under a custom 
prevailing in the community of Umar 
Banyas, and secondly, if the first questicn 
is answered in the affirmative, whether as 
pleaded by the defendant, inspite of tke 
re-marriage being valid, she forfeited the 
estate of her first husband under a custom 
prevailing in her caste. 

The question whether Musammat Kausilla 
could re-marry according tothe custom of 
her caste was nol properly raised nor decid- 
ed. As already stated the plaintiff made no 
reference in her plaint to her second 
marriage after the death of Lachhmi Narain. 
The written statement made no mention 
of the non-existence of the custom allow- 
ing re-marriage cfa widow in that caste. 
It merely averred that a widow, who 
re-marries, forfeits the estate of her first 
husband. When the case was in its initial 
stages it was admitted on behalf of the 
defendant that the re-marriage of a widow 
was permissible in the community to which 
the parties belonged. Now, in view of 
the provisions of the Hindu Widows Re- 
marriage Act ‘Act XV of 1856), re marriage 
of a widow is permissible in the entire 
Hindu community so far as it affects the 
right cf the widow in her first husband's 
property. The statement made on behalf 
of the defendant above referred to goes no 
further than to admit that a widow's 
re-marriage is valid. It is silent on the 
further question whether the validity arises 
from the provisions of the Hindu Widows 
Re-marriage Act (Act XV of 1856) or from 
an ancient custom prevailing in that 
community whelly apart from the Act. ‘Ine 
practice of widow re marriage after 18)6 
in this community or in any other section 
of the Hindus may well be referable to 
the provisions of the Hindu Widows Re- 
marriage Act and would not necessarily be 
indicative of an ancient custom existing 
before the ‘passing of that Act. Unless, 
therefore, it is shown that the present 
practice is in pursuance of ancient custom 
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and not under the Act, the re-marriage of 
a widow cannot be held to be under the 
custom of the caste. The earliest case of 
this Court, which has been followed in all 


later cases, laid down that: 

‘A widew belonging toa caste in which there is 
not, and in 1856 was not, any obstacle, by law or 
custom, against the re-marriage of widows did not, 
by marrying again, forfeit interest in the property 
left by her first husband in consequence of the 
passing of Act XV of 1856, see Har Saran Das v. 


Nandi il)". , 
It should be noted that the existence of 


the custom in 1856 has been stressed, in 
this case and in other cases, because the 
practice of Hindu widows re-marrying after 
1856 would not necessarily be in pursuance 
of a custom of the caste. Having regard 
to the pronouncement of the Full Bench, 
which has merely affirmed the view taken 
in the case quoted above, itis necessary 
to determine whether the Validity of 
ye-marriage of a Hindu widow, where a 
question of forfeiture of the estate of her 
üret husband is involved, arises from a 
pre-existing custom under which such re- 
marriage is valid. The decision of the 
question whether forfeiture of her first 
husband's estate occurred by the operation 
of e. 2 of Act XV of 1856 depends upon 
the answer to the question whether the 
marriage had thé sanction of the custom 
of the caste as it was before that Act 
If it had, according to the Full Bench view, 
s,2does not apply and no forfeiture would 
occur on that ground. Ifit had not, the 
marriage itself is valid in View of the 
provisions of Act XV of 1826; but forfeiture 
would occur under s. 2 thereof. 

= In the case before us, it is not admitted 
by the defendant that re-marriage of 
widows belonging to the community of 
Umar Banyas is sanctioned by a custom 
which is ancient and has not come into 
existence since 1856. The plaintiff must 
establish the existence of such custom, if 
she ig to escape the operation of s. 2 of 
Act XV of 1856. It is possible for us to 
take the view that the plaintiff should 
have alleged and established such a custom, 
and she having omitted todo so, her suit 
should be dismissed. In view, however, of 
the imperfect pleadings which were laid 
before the lower Court for wnich both 
parties were responsible, we are of opinion 
that an opportunity should be given to 
the plaintiff to establish the existence of 
the custom referred to. As already stated, 
if the plaintiff succeeds in establishing such 
a custom, the further question which has 


(1) 11 A 330; A W N 1889, 77. 
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been raised by the defendant falls to be 
considered, namely, whether one of the 
incidents of the custom of re-marriage 
prevailing before 1856, is that a widow, 
re-marrying after the death of her first 
husband, forfeits all rights in the estate of 
her first husband. ‘Though the case went 
to trial on this issue, the evidence bearing 
on it isso meagre and vague thatit is not 
desirable to base our decision of it. In 
ordinary circumstances we would not have 
ordered are-trialof this issue, but as an 
opportunity is being given to the plaintiff 
to establish the custom, which she has to 
prove, it is more satisfactory that the 
defendant should also be allowed a fresh 
opportunity to establish the custom of 
forfeiture as alleged by him. Accordingly 
we remit the following issues, under 
O. XLI, r. 25, Crvil Procedure Code, for 
trial by the lower Court: (1) Woaether, 
accarding to ancient custom, a widow 
belonging to the community of Umar 
Banyas could contract a valid re-marriage 
before the passing of the Hindu Widows 
Re-marriage Act (Act XV of 1858): and (2) 
if Issue No. 1 is found in the aflirmative, 
does such widow forfeit her right in the 
property of her first husband according to 
the custom prevailing in the said com- 
munity before 1856? The findings shall 
be returned in four months. Parties 
shall be at liberty to adduce evidence on 
both the above issues. On receipt of findings 
ten days shall be allowed for objections. 


N. Case remanded. 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
December 8, 1936 
LorT-WILLIAMS, J. 

In the matter of Tug INDIAN COMPANIES 
AOT, VII or 1913 


AND 
In the matter of Tue NORTHERN- 
BENGAL COMPANY, Lrp.— 
(IN LIQUIDATION) 

Companies Act, (VII of 1913); ss. 229, 230— 
Crown debts—Priority of, in winding up proceed- 
ings—Extent of—Whether extends to trading 
activities — Presidency Towns Insolvency Act (III of 
1909), s, 49—5. 49, i? incorporated bys. 229, Com- 
panies Act, 

The priority of Crown debts in winding up pro- 
ceedings is limited to those specifically mentioned 
in s, 230, Companies Act. 

oo is no real inconsistency between ss. 229 and 


The provisions ofs, 49, Presidency Towns Insol_ 
vency Act, are not incorporated by s. 229,and al 


1937 


questions regarding priority ofdebts in winding up 
proceedings are to be. governed solely by the provi- 
sions contained in s. 230, Companies Act. 

‘The priority exercised regarding Crown debts by 
reason of the royal prerogative is limited to those 
matters such as revenue and taxation, to which such 
prerogative rights originally applied and does not 
extend to trading activities. 


Mr. S. M. Bose (with him Mr. S. K. Guha), 
for the Creditor. 
Mr. S. Ghowdhuri, for the Company: 


Judgment.— On this petition it is agreed 
that no question of prerogatives arises, and 
the short point raised is, whether the 
priority of payment of all debts due to the 
Orowa which prevails in insolvency by 
reason of s. 49 ofthe Presidency Towns 
Insolvency Act, obtains equally in the wind- 
ing up of a company in liquidation, by 
reason of the provisions of s. 229 of the 
Indian Companies Act or whether only 
those Crown debits have priority in wind- 
ing-up proceedings which are specifically 
mentioned in s. 230 of the Companies Act. 

Section 229, provides that: 

“In the winding-up of an Insolvent Company the 
same rules shall prevail and be observed with regard 
to the respective rights of secured and unsecured 
creditors and to debts provable and to the valua- 
tion of annuities and future and contingent liabili- 
ties as are in force for the time under being the law 
af insolvency with respect to the estates of persons 
adjudged insolvent; and all persons who in any 
such case would be entitled to prove for and receive 
dividends out of the assets of the company may 
come in under the winding-up, and make such claims 
against the company as they respectively aie entitl- 
ed to by virtue of this section.” 

Section 230, provides inter alia that:— 

“(1) In a winding-up there shall be paid in priority 
to all other debts, 

(a) all revenue taxes, cesses and rates whether 
payable to the Crown or to a local authority, due 
from the company at the date hereinafter mentioned 
and having become due and payable within the 
twelve months next before that date; 

(b) all wages or salazy of any clerk or servant 
in respect of service rendered to the company 
within the two months next before the said date, 
not executing Rs. 1,000 for each clerk or servant; 
and 

(e) all wages of any labourer or workmen, not 
exceeding Ks, 500 for each, whether payable for 
time or piece work, in respect of sezvices render- 
ed to the company within the two months next 
before the said date. 

(2) The foregoing debts shail 

(a) rank equally among themselyes and be pay- 
able in full, uniess the assets are insufficient to 
meet them, in which case they shall abate in 
equal proportion; and 

(b) So far as the assets of the company avail- 
able for payment of general creditors are insuffi- 
cient to meet them, have priority over the claims of 
holders of debentures under any floating charge 
created by the company, and be paid accordingly 
out of any property comprised in or subject to that 
charge. 

(3) Subject to the retention of such sums as may 
be necessary for the cost and expenses of the wind- 
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ing-up, the foregoing debts shall be discharged forth- 
vin so far as the assets are sufficient to meet 
them. 

(4) In the event of a landlord or other person 
distraining or having distrained on any goods or 
effect of the company within three months next 
before the date of a winding-up order, the debts to 
which priority is given by this section shall be 
first charge on the goods or effects so distrained on, 
of the proceeds of the sale thereof: 

Provided that in respect of any money paid under 
any such charge the landlord or other person shall 
have the same rights of priority as the person tu 
which the payment is made.” | 

Section 49 of the Presidency Towns In- 
solvency Act, provides inter alia that 

“(1) Inthe distribution of the property of the in- 
eo there shall be paid in priority to all other 

ebts — 

(a) all debts due to the Orown or to any local 
authority; 

(b) all salary or wages of any clerk, servant or 
labourer in respect of services rendered to the 
insolvent during four months before the date of 
the presentation of the petition, not exceeding 
three hundred rupees for each such clerk, and 
one hundred rupees for each such servant or lab- 
ourer; and 

(c) rent due to a landlord from the insolvent: 
provided the amount payable under this clause 
shall not exceed one month's rent. 

(2) The debts specified in sub-s. (1) shall rank 
equally between themselves, and shall be paid in 
full, unless the property cf the insolvent is insuffi- 
cient to meet them, in which case they shall abate 
in equal proportions between themselves. 

(3) Subject to the retention of such sums as may 
be necessary for the expenses of administration or 
otherwise, the debts specified in sub-s. (1) shall be 
discharged forthwith in so far as the property of the 
insolvent is sufficient to meet them. 

(5) Subject to the provisions of this Act, all debts 
proved in insolvency shall be paid rateably accord- 
ing to the amounts of such debts respectively and 
without any preference.” 


It is argued on behalf of the Crown that 
s. 229 incorporates the whole of the provi- 
sions of s. 49, and, therefore, all debts 
due to Crown have priority, in spite of the 
provision in s. 230, giving priority to speci- 
tice Crown debts On the contrary, it is 
argued that the particular provision con- 
tained in s. 230 has tha effect of abrogating 
the general provision in s, 49. 

The usual rule of interpretation of statute 
law is that where a section of in Act 
which lays down a general rule is incorpo- 
rated into another Act which gives a parti- 
cular rule on the sama subject the parti- 
cular rule will abrogate the general rule 
(Craies on Statute Law, 3rd Edition, page 
199). 

yan this principle I have no doubt 
that the intention of the legislature was 
to limit the priority of Crown debts in 
winding-up proceedings to those specifically 
mentioned in s, 230, and that is the sombin- 
ed effect of the sections in question, Apart 
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from the exceptions contained in s. 230 
the assets of a company must be applied 
in satisfaction of its liabilities pari passu 
in accordance withthe provisions ot s. 207. 
That is the result of the decision in the case 
of the Secretary of State v. Punjab Indus- 
trial Bank, Ltd. (in Liquidation) (1), with 
which I agree. 

Moreover, if the general provision regard- 
ing priority contained in s. 49 was intended 
to be incorporated by s. 229 the particular 
provision contained in s. 220, so faras it 
relates to Crown deb‘s, would be redund- 
ant, except to the extent that it provides 
for equality of rank between revenue, ete. 
and wages, etc. 

Lastly, [ find no real inconsistency bet- 
ween ss. 229 and 230. Section 229 provides 
that the current insolvency rules regarding 
the respective rights of secured and unsecur- 
ed creditors and debts provable, and the 
valuation of annuities, and future and 
contingent liabilities shall prevail in the 
winding-up of an insolvent company. No- 
thing is said therein about rules regarding 
priority of debts, and in my opinion the 
provisions of s.49 are not incorporated by 
s. 229, and all questions regarding priority 
of debts in winding-up proceedings are to 
be governed solely by the provisions con- 
tained in s. 230, 

It is true that the result of this interpre- 
tation of the sections is that the rules 
regarding priority of debts in insolvency 
and companies winding-up in Iodia are 
different. In England they have been made 
the same, and doubtless they will be in 
India eventually. 

“The priority exercised regarding Crown 
debts by reason of the Royal prerogative 
originally applied .in practice only to debts 
arising out of questions of revenue and 
taxation, because those were the only debts 
which informer times were likely to arise 
in favour of the Crown as against the 
subject. In latter days the Orown has be- 
come engaged to an increasing degree, 
both in England and in India, in trading 
and other activities in addition to those 
arising out of revenue and taxation, and 
consequently th: modern tendency has been 
to restrict such prerogative rights, by means 
of legislation, to those matters such as 
revenue and taxation, to which such prero- 
gative rights originally applied. 

The debt which isthe subject-matter of 
the present petition is sucha trade debt, 
and is entitled to no such priority as is 


(1) 12 Lah, 678; 134 Ind. Cas. 200; 32P LR 367; 
A I R1931 Lah, 351; Ind. Rul. (1931) Lah. 904. 
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claimed. Therefore, the petition is dismiss- 
ed with costs. . 
N. Petition dismissed. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 171 of,1935 
January 7, 1937 
Nramat U LLAH, J. 
RADHE SHYAM AND OTAERS— 
PLAINTIPFS— APPELLANTS 


VETSUS 
Fırm GOPAL RAI-PHOOL CHAND— 
DEFENDAN T——RESPONDENT 

Civil Procedure Code (Act V of 1909), O. XXXII, 
rr. 3, 4—Suit against minor nephews and uncle on 
acknowiedgment signed by wuncle—Uncle appointed 
guardian ad litem-—-Defence opento minor coming in 
conflict with interest of uncle—Suit compromised by 
uncle—Appointment of uncle as guardian of minors 
held improper and, therefore, decree against them 
a nullity, 

The uncle was appointed guardian ad litem in a 
euit on an acknowledgment signed by him, against 
him and his minor nephéws. No notice was sent 
either to minors or their mother. Had the minors 
been properly represented they would have taken 
up the plea of limitation and that they were not 
bound by the acknowledgment since it was given 
when there was no outstanding debt against them 
and that they were not liable for any debt incurred 
by him for his personal use Without raising these 
pleas the guardian entered into a compromise with 
the plaintiff. In a suit by minors to set aside the 
decree against them : 

Held, that for the purposes of substantiating 
these defences the uncle was not tha propser guar- 
dian ad litem, as his own action was to be impugn- 
ed and his own interest was likely fo come info 
conflict with that of his minor nephews so far as 
the liability forthe debt was concerned. His in- 
terest was adverse to that of the minors. It was 
also clear that the minors were seriously prejudiced 
by his confessing judgment on his own behalf and 
on that of his minor nephews, and therefore, the ap- 
pointment of the uncle as guardian was not proper 
and that the decree against the minors was there- 
fore, a nullity: [p. 510, col. 2; p. 511, col. 1.) 

Held, also that one of the points to be considered 
by the Court at the time of appointing a guardian 
ad litem is whether the interest of the proposed 
guardian is adverse tothat of the minor; and if 
the Court isnot apprised of all the circumstances 
of the” case and is, for that reason, not ina position 
to say that the interest of such guardian is adverse 
to the minor, whom he iscalled upon to represent 
in the suit, butin reality the facts are such that 
the defence reasonably open to the minor would 
necessarily raise questions like this to create a con- 
flict between him and the proposed guardian, the 
appointment of such person as guardian is highly 
improper Hanuman Prosadv. Muhammad Ishaq. 
(2) and Chhattar Singh v. Tej Singh (3), referred to. 
[p. 501, col. 1.] 

F.O. A. against an order of the Sub- 


Judge, Ghazipur, dated August 31, 1935. 


Mr. K. N. Gupta, for the Appellants. 
Mr. S. N. Verma, for the Respondents. 
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_Judgment.—This is an appeal from an 
order of remand and arises from a suit 
brought by the plaintiffs-appellants for 
setting aside a decree obtained by defen- 
dant No. 1 against defendant No.2 and the 
plaintiffs, who were minors and were re- 
presented in that litigation by defendant 
No. 2. To appreciate the position of the 
parties antl the decisions of the two Courts 
below, the following facts have to be con- 
sidered. Defendant No. lis a firm styled 
Gopal Rai-Pkool Chand, carrying. on busi- 
ness at Ghazipur. Defendant No. 2, 
Raghunandan Prasad, carried on business 
in Zamaniah in the Ghazipur District in 
the name of Chhannu Lal Raghunandan 
Prasad. Chhannu Lal was tke brother of 
Raghunandsn ‘Prasad and had died some- 
time before the transactions began, leaving 
several minor sons, who are plaintiffs in 
the present suit. One of these sons, Radhey 
Shyam, has since attained majority and is 
suing for himself and as guardian of his 
minor brotLers. Raghunandan Prasad 
used to make purchases fren the firm 
Gopal Rai-Pkool Chand of cioth which he 


sold at his cwn shop in Zamaniah. He 


made such purchases between the dates 
April 14, 1919, and August 2, 1920, which 
was the last date on which any transaction 
was entered into ketween the two. The 
balance due to the creditor firm on that 
date was Rs. 47390. No payment was 
made afterwards, and the balance remained 
constant in the years 1921 to 1923, except 
for the addition of Rs. 170-7-0 as interest 
shown inthe account of tLe creditor firm. 
On September: 22,' 1923, Raghunandan 
Prasad signed an acknowledgment of liabi- 
lity in’ the account books of defendant 
No. l for the sum of Rs. 644, which was 
made up of Rs. 473-90 principal and 
Rs. 170-7-0 interest. Defendant No. 1 in- 
stituted suit No. 628 cf 1926 for recovery 
of the aforesaid amount with interest from 
the date of tke acknowledgment, implead- 
ing Raghunandan Prasad and his minor 
nephews {iLe present plaintiffs). Raghu- 
nandan Frasad was appointed guardian ad 
` item of his rtephews. No notice of the 
mature required by O. XXXII, r. 3 (4), 
Civil Prceedure Ccde, to the mother of the 
mincr defendants or to the minor defen- 
dants themselves, cne of whom was of 10 
years of age, was sent. The case was fixed 
for November 21, 1926. A few days before 
-the date fixed Raghunandan frasad filed, 
on November 17, 1926, a compromise ad- 
mitting the claim on behalf of himself and 
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was passed against all the defendants in- 
cluding the minors. Subsequently, Raguh- 
nandan Prasad was adjudged insolvent, 
and probably the decree was sought to be 
executed against the minors, who then 
were advised to institute the suit which has 
given rise to this appeal for setting 
aside the decree passed in Suit No. 628 
of 1926. 

It is alleged in the plaint in the present 
case that the plaintiffs were separate from 
their uncle, defendant No, 1, that the busi- 
ness carried on by him was his personal 
affair in which they had no interest, that 
the liability incurred by Raghunandan 
Prasad on September 22, 1922, when he 
signed the acknowledgmynt, could have no 
reference to them, who were not bound to 
pay forthe purchases previously made by 
him, that the claim of defendant No. 1 
had become barred by limitation by Sep- 
tember 22, 1923, when the acknowledgment 
was made, that in any case, they were not 
on that date bound to pay to defendant 
No. 1 (the plaintiff in the earlier suit), that 
in the suit which was instituted by him 
(No. 628 of 1926) Raghunandan Prasad, 
whose interest in relation to the subject- 
matter of the suit was adverse to that of the 
plaintiffs, was improperly appointed as 
their guardian, that no notice of the con- 
templated appointment of defendant No, 2 
as the plaintiffs’ guardian was sent to their 
mother who alone was fit and prcper per- 
son to act as their guardian, and that the 
defendant did not protect their interests 
and quite improperly admitted tke claim 
of the plaintiffs of that suit, suffering a dec» 
ree to be passed against them as well as 
himself. Itis alleged that the decree ob- 
tained by defendant No. 1 in the circum- 
stances stated above was the result of a 
fit and proper person not having been ape 
pointed as the plaintiffs’ guardian—a fact 
which seriously prejudiced them. The relief 
claimed in the plaint is that the decree pass- 
ed in Suit No. 628 of 1926 be declared to 
be void and ineffectual as against the 
plaintiffs. ; 

The defence was that the plaintiffs were 
properly represented in Suit No. 628 of 
1926, that the firm Chbannu Lal-Raghunan- 
dan Prasad was an ancestral joint family 
concern in which the plaintiffs were inter- 
ested, that whatever liability had been in- 
curred by Baghunandan Prasad was and 
incurred on behalf of the joint family, that 
the plaintiffs were bound by tke acknow- 
ledyment made by Raghunandan Prasad on 
September 22, 1923, and that the claim of 
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defendant No. Lin the aforesaid suit was 
such as should have been reasonably ad- 
mitted. It is also alleged that the interest 
of Raghunandan Prasad was in no way 
adverse to that of the plaintiffs, that there 
was no irregularity in his appointment as 
guardian and that, in all the circumstances 
of the case, he alone was a fit and proper 
person to be appointed as guardian of 
his minor nephews. Defendant No. 2 did 
not enter appearance and did not contest 
the suit. The Munsif held that Raghu- 
nandan Prasad was not a fit and proper 
person to be appointed as guardian of his 
minor nephews and that the minors were 
seriously prejudiced by his appcintment 
as guardian ad litem. In arriving at that 
conclusion, he seems to have emphasized the 
bar of limitation alleged by the plaintiffs, 
He held that the last of the transactions 
in respect of which the creditor firm was 
entitled to Rs. 473-90 having taken place 
more than three years before the acknow- 
ledgment of September 23,1923, their claim 
had become barred by limitation. Accord- 
ingly, the Munsif argued that Raghunan- 
dan Prasad, who was responsible for the 
acknowledgment and who could not repu- 
diate his own action, did not take the plea 
of limitation as the plaintiffs’ guardian. 
In this way, according to him, the plaint- 
iffs were prejudiced by the improper ap- 
Ppointment of Raghunandan Prasad as the 
guardian ad litem of the plaintiffs in Suit 
No. 628 of 1926. In the result the Munsif 
decreed the suit, declaring that the decree 
in Suit No. 628 of 1926 was null and void 
against the plaintiffs. 

‘Defendant No. 1 preferred an appeal, and 
the learned Subordinate Judge, who heard 
it, remanded the case for a fresh decision on 
a proper consideration of certain questions 
indicated by him. He has expressed the 
opinion that the question of limitation should 
be considered in the light ofa recent deci- 
sion of their Lordships of the Privy Council 
in Bishun Chand v. Girdhari Lal (1) at 
page 62654, in which an acknowledgment of 
the nature we ate concerned with is said 
to have been held to be an account stated, 
giving a different complexion tothe point 
of limitation. The learned Judge also held 
that the decision of the case necessarily 
involves a decision of the question whether 
the shop, carried on by Raghunandan 

(1) (14934) AL J 623; 160 Ind. Cas. 5;A IR 1934 
PO 147; 61 I A 273; 56 A 376; BRP O 166; 1934 
A LR 702 (2); 1984 OL R 622; 40 L W71;11 O 


W N 1003; 36 Bom. L R723; 67M LJ 110;380 W 
N 961; 590 LJ 535; (1934) M W N 788 (PO) 


*Page of (1934) A. L, 3, —{Bd] ` 
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Prasad, was an ancestral concern belonging 
to Raghunandan Prasad and the plaintifs, 
who were found by him to be members of a 
joint Hindu family and not separate, as. 
alleged by the plaintiffs. The view of the 
lower Appellate Court is that these two 
questions ought to be decided on ihe 
merits for the proper disposal of the present 
fuit. 

The decision of a case like this, in which 
the principal question raised by the plaint- 
iffs js whether they were properly repre- 
sented in the earlier suit, does not depend 
so much on the merits of the case in which - 
the decree was passed as on the circum- 
stances in which it was passed. If the 
Present suit succeeds and the decree in the 
earlier suit is set aside or is declared to be 
void, the proceedings in the earlier suit will 
have to be re-opened and the suit decided 
afresh. It willthen be time for considering 
the merits of the plaintiffs’ claim and those 
of the defence put forward by the defend- 
ants (present plaintiffs). If such merits are 
decided inthe present case, the other case 
will be prejudged, which is highly undesir- 
able. At the same time it may be unavoid- 
able for the Court to canvass to some extent 
the points which form the merits of tte 
earlier case in order to decide whether the 
present plaintifs were, in fact, prejudiced 
by the alleged irregularity in the appoint- 
ment ofa guardian ad litem forthem. It 
seems to me that the decision of the two 
questions, which the lower Appellate Court 
desires to be finally decided in the present 
case, will, in a certain contingency, dispose 
of the earlier case before it is re-opened. 
What is necessary, in a case like this, may 
be gathered from Hanuman Prasad v. 
oe Ishaq (2)in which it was held 
that: 

“The provisions of s. 443, Civil Procedure Code as 
to the appointment of a guardian ad litem for a minor 
defendant, are imperative, and where these provisions 
are not substantially complied with, the minor is not 


properly represented and any decree which may be 
passed against him is a nullity.” 


Similarly, in Chhaitar Singh v. Tej Singh 
(3), it was held that where a decree affecting 
a minor is challenged upon the ground that 
the minor was not properly represented in 
the suit against him, two questions arise: 
(1) Whether the appointment of the guardian 
ad litem was irregular, and (2) whetherthe . 
minor was, in fact, prejudiced by such 
irregularity. One of the points to be con- 
sidered by the’Court at the time of appoint- 


(2) 28 A 137; 2A L J615; A W N 1905, 229. 
(3) 43 A 104; 59 Ind. Cas, 671; A I R 1921 All, 393;, 
18 A L J 956; 2 UP LR (A) 384. i 
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ing aguardian ad litem is whether the 
interest of the proposed guardian is adverse 
to that of the minor; and if the Court is not 
apprised of all the circumstances of the 
case and is, for that reason, not in a posi- 
tion to say that the interest of such guardian 
is adverse to the minor, whom he is called 
upon to represent in the suit, but in reality 
the facts are such that the defence reason- 
ably open to the minor would necessarily 
. raise questions like this to create a conflict 
between himand the proposed guardian, 
the appointment of ‘such person as guardian 
is highly improper. In Suit No. 628 of 1926 
it was open to the minor defendants to 
plead that the acknowledgment of September 
22, 1923, was not binding upon them 
inter alia on the ground that the creditors’ 
claim had become barred by limitation. It 
was also open to themto plead that the 
shop Chhannu Lal- Raghunandan Prasad 
belonged to Raghunandan Prasad alone, and 
the plaintifis were not liable for any debt 
incurred in connection therewith. It is 
tolerably clear that for the purpcses of 
substantiating these defences Raghunandan 
Prasad wesnot the proper guardian ad 
litem, a8 his own action was to be impugned 


and his own interest was likely to come into . 


conflict with that of his minor nephews 


so far as the liability for the debt was con- ` 


cerned. 

The Court which appointed Raghunandan 
Prasad asthe guardian ad litem of hia 
minor nephews was probably not aware 
of the real state of affairs, and for that 
reason had no hesitation in appointing 
him asthe guardian ad litem of the plaint- 
iffs. Whether it was so cr not, tke fact 
remains that Raghunandan Prasad’s interest 
was adverse to those of the minors. 
It is also clear that the minors were 
seriously prejudiced by his confessing judg- 
ment on his own behalf and on that cf his 
minor nephews, the present plaintiffs. 
If someone else head been appointed their 
guardian, and even ifsuch guardian had 
allowed the case to proceed ex parte, the 
Court would not have passed a decree 
without calling for evidence to establish the 
liability of the minors under the 
acknowledgment of September 22, 1923, or 
otherwise. For these reasons I am of 


opinion that acase has been made out for 


the decree in Suit No. 628 of 1926 being set 
aside cn the ground that the present plaint- 
ifs were not properly represented therein 
and were prejudiced by that fact. It 
Bhould be distinctly understood that I 
express no opinion on the question of limita- 
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tion oron the question whether the shop 
Chhannu LaleRaghunandan Prasad was 
an ancestral firo in which the plaintiffs 
had an interest. As already stated, these 
questions are vitalissues in Suit No. 628 
of 1926 and will bedecided when that case 
is re-opened after the decree in that suit 
is declared to be a nullity in the present 
case. 

The result is that this appeal is allowed. 
The order of remand, passed by tke lower 
Appellate Court is set aside and the decree 
of the Court cf first instance is upheld, with 
the consequence that-Suit No. 628 of 1926 


“will be re-opened and disposed of according 


to law. The plaintiffs will have their costs 
throughout. Leave to appeal under the 
Letters Patent is refused. 

D. Appeal allowed. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 717 of 1936 
February 19, 1937 
Trek CHAND, J. 

Fira BHANA RAM-HARI KISHAN— 
Decres-HotpER—PETITIONER 
veETSUS 
BHAGWAN SINGH AND ANGTHER— 
J UDGMENT-DEBTORS AND ANOTHER— 
Drorrt*HOoLoER— RESPONDENTS 

Hxecution—Several applications pending against 
same judgment-debtor—All ~-decree-holders asking 
for execution by temporary. alienation of land— 
Proper course to be followed... 

When several applications for execution are 
pending against the same judgment-debtor, and all 
the applications have been made within the time 
required to give them aright to share in any rea- 
lizations, it is obviously inequitable to adopt a 
form of execution which will favour one of the 
decree-holders at the expense of the rest; and where 
all decree-holders ask for execution by temporary 
alienation of the judgment-debtor's land, the proper 

‚Course for the Court isto refer all the applications 
to the Collector and to ask him to suggest a method 
of temporary alienation which will provide as far 
as possible for the satisfaction of these decrees, 
Tola Ram Singh v. Saadulla Khan (1), followed. 

C. Rev, Pet. of the order of tbe Senior 
Subordinate Judge, Jullundur, dated June 
6, 1936. 

Mr. N. C. Pandit, for the Petitioner. 

Mr. Vishnu Datta, for the Respondents. 

Judgment.—The petitioner, firm Bhana 
Ram-Hari Kishen, had obtained a mone}- 
decree against Bhagwan Singh, respondent 
No.1. Kespondent No. 2, Harnam Singh, 
had also obtained a money-decree against 
Bhagwan Singh. Harnam Singh took out 
proceedings in execution of his decree and 
applied for a temporary alienation of the 
land of the judgment-debtor. The executs 
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ing Court granted the application and 
referred the matter to the Collector for 
suggesting the period for which temporary 
alienation could be effected. Before the 
Collector made his proposal, the other 
decree-holder, firm Bhana Ram-Hari Kishen 
took out proceedings in its own decree 
and, on June 26, 1935, applied under s. 73, 
Civil Procedure Code, for “rateable distri- 
bution” in the temporary alienation. This 
application was kept pending till the 
receipt of the proposal cf the Collector for 
temporary alienation of the land in Harnam 
Singh's’ decree. The Ccliector made his 
report on November 28, 1935, suggesting 
that ‘the land, be farmed out to Harnam 
Singh’ for a period of 17 years in full 
satisfaction of his decree. This proposal 
was considered by the Subordinate Judge 
on June 6, 1936,- along with the application 
of firm Bhana Ram-Hari Kishen for rate- 
able distribution. The learned Judge dis- 
missed Bhana Ram-Hari Kishen’s applica- 


tion observing that: 5 
“When there is mustajri of the land in lieu of 

the decree of Harnam Singh, there is nothing left, 

or there ig nothing in the hands of the Court to 


distribute to others.” . 

He, therefore, declined to consider the 
firm’s claim for rateable distribution and 
-ganctioned a temporary alienaticn of the 
judgment-debtor’s land for 17 years in 
favour of Harnam Singh in full- satisfaction 
of his decree. 
` Firm Bhana Ram-Hari Kishen have come 
in revision and it Has been contended on 
its behalf that the learned Judge has- not 
applied his. mind to the facts of the case 
and has erroneously declined to exercise 
jurisdiction . vested in him by law in not 
considering the petitioner's application 
under s. 73, Civil Procedure Code. 

After hearing Counsel and examining the 
record, Ihave no doubt that the order of 
the learned Judge is erroneous and cannot 
be sustained.’ The present case is on all 
fours with Tola Ram Singh V. Saadulla 
Khan (1). In that.case it was held that : 

“When several applications for execution are pend- 
ing against the same judgment-debtor, and all the 
applications have been made within the time re- 
quired to give them a right to share in any 


realizations, it is obviously inequitable to adopt a ` 


form, of execution which will favour one of the 
deé¢ree-holders ab the expense of the rest; and that 
where all decree-holders ask for execution by tem- 
porary alienation of the judgment-debtor’s land, the 
proper course for the Oourt is to refer all the 
applications to the Collector and to ask him to 
suggest a method of temporary alienation which 
will provide as far as possible for the satisfaction of 
these decrees,” 
sae AI R1935 Lah, 964; 161Ind, Oas. 237;8R L 
6 2, A ë 
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The Jearned Judge should have adopte 
th's course. 

I accept the petition for revision, set 
aside the order of the learned Senior Sub- 
ordinate Judge and remit the case to him 
for consideration of the applications of 
both the decree-holders and disposal in 
accordance with law. 

Parties will bear their own cosi in this 
Court. 

N. Petition accepted, 


CALCUTTA HIGH COURT 
Civil Rule No. 14 of 1936 
May 12, 1936 

R. C. MITTER, d. 
Sheikh ILIMADDIN—PLaintirr— 
PETITIONER - 
VETSUS 
Sheikh ABIDULLAH AND OTHER g—— 

DerenDanTs-—Opeposits PARTIES 

Civil Procedure Code (Act V of 1908),0. XX, r.4— 
Small Cause Court Judgment — Contents of — Duty 
of Judge to mention material circumstances relied 
On. 

A Small Causs Court Judge is not bound to record 
the evidence in extenso, but ib is incumbent 
upon: him to record such statements of witnes- 
ses, or to make a summary of those statements 
inthe deposition as recorded, on which he relies in 
his judgment. Facts and circumstances should be 
noted while recording theevidence of witnesses who 
depose before him go as to enable the Revisional 
Court to form an opinion as to the respective cases of 
the parties. Heshould also state on what material 
circumstances he relies on in supportof his judg- 
ment, - , 

“CO. R. from the decree of the 2nd Court 
nj (Mymensingh), dated 
September, 16, 1935, T 

Mr. Hiron K. Roy, for the Petitioner. 

Mr. Annada Charan Karkoon, for- -the 
Opposite Parties. 

Order—In this case I am convinced that 
jhe judgment is nota proper one and there 
has not been a proper trial. The plaintiff, 
whois the petitioner before me, sued the 
defendants for recovery of a sum of 
Rs. 135 on the basis that he had deposited 
with the plaintif a sum of Rs. 120 and 
Rs. 15° is claimed as compensation. Two 
witnesses were examined on behalf of the 
plaintiff’ and two on behalf of the defend- 
ant. 
Small Cause Court Judge runs as follows :-— 

“Plaintiff imaddin proves the claim, I made first 
demand after three years of the deposit, P. W, No. 2, 
Muhammad Ali: Plaintiff demanded. Defendant 
admitted in last Falgun. Defendant Abidali; de- 
nies the deposit and the liability. Defendant No. 2 
denies the deposit and the liability.” 

This is the whole of the evidence as res 


corded. In the judgment the learned Judge 


Their evidence as recorded by the ` 


A 
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says this : “Plaintif during trial, however, 
makes out a case of his wages remaining 
due.” Then he makes another remark : 

“Besides from the evidence and circumstances 
Iam quite convinced that neither any deposit 
was made of cash money to the defendants, nor did 
the plaintiff work as field servant under defendant 
during 1335 and 1336 B.S. The case is totally false 
and has been instigated by Ebrahim with whom the 
defendants have got enmity.” 


In the deposition of the plaintiff, as re- 
corded, [do not find that ne served the 
defendant during 1335 and 1336 B. 5, Even 
that statement is not in his plaint. Then 
the learned Judge proceeds to find against 
the Plaintiff from the evidence and circum- 
stances. What those circumstances are, [ 
am ata loss to find out from the record for, 
in the evidence as recorded, there are no 
circumstances indicated from which that 
conclusion could be arrived at. Then the 
last sentence of his jadgment is that the 
case is totally false and has been instigat- 
ed by the defendants out of enmity. In 
the evidence, which has been recorded by 
the learned Judge, there is nothing to sup- 
port the statement. A Smail Cause Court 
Judgeis not, bound to record the evidence 
in extenso, but it is,in my judgment, incum- 
bent upon a Small Cause Court Judge to 
record such statements of witnesses, or to 
make a summary of those statements in the 
deposition, as recorded, on which he relies 
in his judgment. { accordingly hold that 
the judgment is uot supported by the evi- 
dence as recorded, and the evidence has 
not bean recorded in such a way as to 
enable this Cours to form any opinion as 
to the respective cases of the parties before 
the Court, and on what material circum: 
Stances, as I have pointed out above, that 
the learned Judge has relied uponin sup- 
port of his judgment. ‘hose facts and 
circumstances ougat to have been noled by 
him “when he was recording the evidence 
of the witnesses who came and deposed bes 
forehim. I accordingly set aside tne judg- 
Ment of the learned Small Cause WUvart 
Judge and send back the case for re-trial: 
the witnesses to be produced by the par- 
ties are to be examined afresh and the 
learned Smali Cause Court Judge will pro- 
ceed to record the evidence in accordance 
with the principles which 1 have indicated 
above. Tae Rule is made absolute : hearing 
fee is assessed at one gold mohur to abide 
the resalt. 


N. Rule made absolute. 
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NAGPUR HIGH COURT 
Second Uivil Appeal No. 171 of 1935 
December 22, 1936 
BosE, J. 
LAKHANLAL AND ANOTAER——ÀPPBLLANTS 
VETSUS 
SITA RAM—RBSPONDENT 

Minor Decree against minor—Fraud—Decree set 
aside on ground of fraud—Procedure to be adopted 
—Limiteation Act (IX of 1908), ss. 19, 20—Creditor 
crediting re-payment towards interest—Whether 
makes payment towards interest as such—Intention 
unequivocally conveyed—Particular words, if neces- 
sary—Interest—Debtor not finding creditor and pay- 
ing~-Detay to file suit due to vexatious tactics of 
debtor—Sutt within time—I nterest—Creditor's righi to. 

Where a decree against a minor along with an- 
other person is paszed andthe minor contests the 
decree in aseparate suit and the decree against 
the minor isset asideon the ground of fraud and 
non-representation, the only position to which the 
minor can be relegated with any semblance of 
equity is to allow the original proceedings to con- 
tinue fromthe stage at which the minor would have 
been in a position to contest the claim against 
him, inasmuch as fraud vitiateg all legal proceed- 
ings and so thé parties againet whom it has boen 
perpetrated, or who are affected by it, are placed 
by the Oourts, so far as may be, in the position jn 
which they would have bean if no fraud had been 
committed. Manohar Lal v. Jadunath Singh (L) 
Debi Bakhsh Singh v. Habib Shah (2), Tabib Ali 
Shah v. Ptarey Lal (3) and Saribalabh Brahman v. 
Gulab Mali (4), relied on. 

The mere fact that the creditor choosas to eredit 
a re-payment towards interest does not make it a 
paymeot by tha debtor towards interest as such. 
So long as the intention ofthe debtor is unequivo- 
cally conveyed in the acknowledgment, it 18 not 
necessary for him to uss any particular formula of 
words, Udaypat Singh v. Lakhmi Chand 5), 
distinguished. 

It 15 the duty of the debtor to find his creditor 
and pay bim and if he fails to do that, and 
interest is agreed upon under the Contract between 
the parties, then there is no reason why the creditor 
should sue at any one date rather than another, 
provided of course he comes within limitation, Where 
the delay in the suit is due entirely to the vexa- 
tious tactics adopted on behalf of the debtors, the 
Court has no jurisdiction for withdrawing the righis 
which have been given tothe creditor in the shape 
of interest. 

S.C, A. from the appellate decree of 
the Court of the District Judge, Raipur, 
dated December 12, 1934, in O, A. No. 403 of 
1934, modirying the decree of tue Sub-Judge, 
second Ulass, Bemetara, dated April Zo, 
1934,in OC. S. No. 195 of 1931. 

Mr. D. W. Kathaley, for the Appellants, 

Mr. D. N. Choudhary, kt. B., for the Res- 
pondents. 


Judgment.—On May 5, 1927, the trst de- 
fendunt, who is the fatner of tue second 
defendant, burrowed Ks. 600 from tae 
plauti on a simple money bond (Hx. P-L) 
and agreed to re-pay the same with 
interest at 2 percent. per mensem aud in tue 
event of default, at the compound rate. Ine 
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date of re-payment was May 5, 1928. The 
first defendant re-paid Rs. 100 towards 
principal and Rs. 339 towards interest. 
Oo August 25, 1931, the plaintiff filed a 
suit against the father and son for the 
recovery of the amount due on that bond. 
He set out the two re-payments and stated 
that limitation ran from the dates on 
Which they were made. 

The second defendant's mother, Girjabai 
purported to represent him in the previous 
suit. He was then a minor and is still a 
minor. The Pleader, who was supposed to 
be acting on her behalf, 
claim, and a decree was passed against 
both the defendants on September 28, 
1931. Against this there was an applica- 
tion for review, the second defendant 
contending that the signature of his 
mother had been fraudulently obtained 
on the vakalatnama filed on his behalf 
and that, therefore, he had not been 
properly represented in the suit. The 
application was dismissed on February 
13, 1932, and the defendant was referred 
to a separate suit. This was filed, and in 
it the decree was set aside against the 
minor on the ground that he was not 
bound by it, and the learned Judge added 
that as he was not represented in the case 
he hada right to defend it. Thereupon 
the plaintiff applied to continue the original 
suit. In para.3 of his application dated 
August 11, 1933, he states that this Court 
set aside the decree “on the ground of 
non-representation and fraud committed 
by defendant No. 1 on this Court.” This 
fact was never denied and it seems clear 
from the proceedings that the minor’s 
father was responsible for the fraud. 

On February 9, 1934, the Court ordered 
the original suit to continue as the plaint- 
iff's claim had been wrongly decreed against 
the second defendant. The original decree 
dated September 30, 1931, was not 
Rs.1819-15-0 and costs. The present decree 
is for Rs. 1,166 and costs. The increase is 
due to the amount of interest which has 
accrued in the interval and one of the 
questions I have to determineis whether the 
plaintiff is entitled tothis enhanced amount. 

The first question raised is that the 
Court had no power to restore the previous 
suit to file. This, in my opinion, has been 
settled by their Lordships of the Privy 
Council in Manohar Lal v. Jadunath Singh 
(1) That also was a case in which a minor 

(1) 28 A 585; 331A 128; 3A L J 710; 9 O © 
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had not been properly represented in the 
suit, and their Lordships in setting aside 
the compromise decree which had been 
passed against him stated that the minor 
“is remitted to his original rights.” What 
can this mean except that they directed 
the original proceedings to continue frem 
the stage at which the minor hada right 
to defend the suit. If they həd meant 
to declare that the original suit was entirely 
wiped out as against the minor, they could 
easily have said so. This appears also to 
have been the position adopted by their 
Lordships in Debi Bakhsh Singh v. Habib 
Shah (2), although that was nota case of 
minority. But their Lordships observed 
that where there is an abuse of the process 
of the Courts. 151 of the Code of Civil 
Procedure is the authority vesting the 
Courts with power to remedy that abuse as 
far as may be. 

This is also the view taken in Talib Ali 
Shah v. Piarey Lal (3), as well as by 
Hallifax. A. J. ©. in Shribalabh Brahman Ve 
Gulab Mali (4). L respectfully agree that 
it is the right course to take in cases of 
this kind. ; 

A number of cases were cited by the 
learned Counsel for the appellant, but 
none of them are cases of fraud. It is 
well-known that fraud vitiates all legal. 
proceedings and so the parties against 
whom it has been perpetrated, or who are 
affected by it, are placed by the Courts, 
so far as may be, in the position in which 
they would have been if no fraud had 
been committed. In cases of this kind the 
only position to which they can be relegated 
with any semblances of equity is to allow 
the original proceedings to continue from 
the stage at which the minor would have 
been in a position to contest the claim 
against him. 

It was then argued that in this case, 
at any rate, these principles cannot apply 
because the plaintiff had another remedy 
opentohim. ‘I'he decree against the father 
was not set aside in the subsequent sult 
and consequently the plaintiff could have 
executed the decree against him and 
obtained satisfaction of the entire amount 
due tohim. There is nothing to indicate’ 
either in the pleadings or in the evidence 
that execution of the decree against the 

(2) 35 A 331; 19 Ind. Cas. 526; 17 O W N 829; 11 
Aud 625; 130L Jd 9; 15 Bom, L R 610,14 ML 
T 33; (1913) MW N 566; 25 M LJ 148; 160 0 
193; 40 I A 150 (P 0). 

(3) 52 A 924; 128 Ind, Cas, 438; (1930) ALJ 938; 
A I R1830 All. 644. 

(4) AIR 1928 Nag. 106; 106 Ind. Oas. 575. 
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father would have been fructuous. On the 
other hand, the plaintiff has stated very 
definitely in his pleadings that soon after 
the execution of the bond in suit the father 
transierred all his property to his son, and 
the guardian of the minor now admits 
that this was so. It is argued on the 
strength of Mulla’s Hindu Law, page 335, 
that even so the transfer would not have 
been effective and could have been set 
aside asa fraud on the father’s creditors. 
Whether that is so or not, I can see no 
reason why father should be driven to 
possibly a series of litigation and made 
to fight a number of questions on which 
he may or may not succeed when he had 
a simple and obvious remedy open to him. 
That would certainly have been an abuse 
of the process of the Court. 

In any case the creditor certainly had 
a right to proceed against both these 


persons, personally against the father and . 


against the assets of the family in the 


hands of the son so far as the son is con- 


cerned. If he had obtained such a decree 
he would not have been bound to execute 
16 against the father in the first instance. 
He could, if he had chosen, have proceed- 
ed against the assetsin the hands of the 
son and contented himself with that. If 
this was the right to which he would have 
been entitled if no fraud had been practised 
by the father. I am unable to see why 
he should be shut out from enforcing these 
lights now that the son has been given 
ample opportunity to defend himself. I 
am clear, therefore, that the lower Courts 
were right in allowing the original suit 
to continue. 

The next question is one of limitation, 
It 1s argued in the first place that payment 
has to be either towards interest or towards 
principal as such, and that since this was 
not done in the present case, the suit must 
be dismissed on that ground. This plea 
was not raised in the pleadings. Of course 
Iam bound to take notice of it in any 
case, but the fact that it was not raised 
indicates that the legal advisers of the 
defendants at any rate did not think it 
of much importance. The plaint distinctly 
says that Rs. 100 was paid towards the 
principal and Rs. 339 towards interest. 
There is an endorsement in writing on 
the back of the bond (fx. P-1) which 
States exactly the same thing in the 
clearest terms. That endorsement is signed 
by the father of the first defendant, and, 
Since the son was only 6 years old at the 
date of the suit, there can be no question 
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that the father was the manager of the 
family and so had authority to make this 
acknowledgment under s. 20 of the Limita- 
tion Act. The only thing that is not in the 
end. rsement is the phraze “as such”, and 
as faras I understand tne argument on 
behalf of the appellants, that is the only 
objection taken. I was referred to a Full 
Bench decision in Udaypal Singh v. Lakhms 
Chand (5), in which the learned Judges 
state that payment in such case must be 
deemed towards interest as such. 

Now in that case the endorsement on 
the bond merely stated that Rs. 50 were 
deposited on August 17, 1930, and nothing 
else. The learned Judges very naturally 
held that there was no indication in this 
as to whether the payment was towards 
interest or towards principal, and held 
that under s. 20 it is the debtor who has 
to determine which of those it shall be, 
and also to determine whether he intends 
to extend limitation under s. 20 by making 
a payment distinctly towards one or the 
other. Tne mere fact that the creditor 
chooses to credit a re-payment towards 
interest does not make it a payment by 
the debtor towards interest as such. These 
are certainly not the facts here, Nothing 
could be clearer than the endorsement 
before me, and so long asthe intention of 
the debtor is unequivocally conveyed in 
acknowledgment it is not necessary for 
him to use any particular formula of 
words. 

It was then argued that the decree against 
the father is now barred by time and, 
therefore, the secondary liability of the 
scn is also barred. It is not necessary for 
me to determine whether the decree against 
the father is barred or not. That was not 
pleaded and I have no materials before 
me to enable me to determine this; but 
even if it be accepted that the decree is 
barred, that, in my opinion, does not debar 
the creditor from pursuing his remedy 
against theson. As I have said the creditor 
has an independent remedy against the 
son and as in tais suit he joined them 
both, no objection can be taken to his 
pursuing one remedy rather than the 
other. 

The next objection is with respect to 
interest and it is argued that it was the 
plaintiff's business tə see that the minor was 
properly represented and that as he failed 
to dohis duty, the minor should not be 


(5) 58 A 261;159 Ind. Cas, 387: (1935) ALJ 
108 ; A IR 1985 AU). 946; (1985) AL R1107;8R A 
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placed in a worse position than he would 
have been if the plaintiff had done his duty 
in the first instance. If he had done that, 
then all that the plaintiff could have 
Claimed would haye been a decree for 
Ks. 819-15-0. Here again I am unable to 
agree. ‘The plaintiff did all that he could 
be expected to do in the previous suit; fraud 
was perpetrated by the minor's father and 
li 18 evident the plaintiff had no hand 
whatever in it. The defence raised now 
has been found both false and frivolous, 
therefore, there was an undoubted liability 
on the minor to pay the amount due under 
the bond. If he failed in his duty, he can 
hardly turn round and blame the plaintiff 
for taking advantage of the laws of interest. 
It 1s usually forgotten thatit is the duty 
of the debtor to find his creditor and pay 
him and that if he fails to do that, and 
interest is agreed upon under the contract 
between the parties, then there is no reason 
why the creditor should sue at any one 
date rather than another, provided of 
course he comes within limitation. The 
delay in the suit is due entirely to the 
vexatious tactics adopted on behalf of the 
minor by his two parents and 1 can see 
no jurisdiction for withdrawing the rights 
which have been given to the creditor in 
the shape of interest. 

With respect tothe rate of interest, the 
rate in the bond is 2 per cent. per mensem 
simple together witha provision for com- 
pound interest in the event of default. There 
was default, consequently if the bond were 
to be strictly construed, compound interest 
should be allowed, but under the Usurious 
Loans Act applicable to these provinces, 18 
percent, perannumsimple is considered a 
fair rate in the case of unsecured loans. That 
is the rate which the lower Appellate Court 
has allowed, and I see no reason why I 
should interfere with the discretion it has 
exercised. 

The appeal is dismissed with costs. 


N. Appeal dismissed. 
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WILLIAM HUDSON— PETITIONER 
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Re. K.M. WE ER—REsSPCN 
Divorce Act (IV of 1869), ss. 18, 19— Pali aiii 
Conditions precedent— Petition to declare marriage 
invalid under a. 19 (4) — Onus — Admissions— Value 


WILLIAM HUDSON V. MRE. 


k. m. Wegster (MADR,) - j69IG 
6f—Christian Marriage Act (XV of 1872), s. 88— 
Scope of, 


A ceremony of marriage ordinarily constitutes a 
binding marriage between the parties and subsists 
unless and until it is set aside on one or other of 
the grounds which justify the annulling or setting 
aside r f a marriage. 

Before a valid marriage can be celebrated, both 
parties to such marriage must be either single or 
divorced or a widow or a widower and then only 
are they competent to enter into a valid marriage. 
Ifat the time of celebration of the marriage ceremony 
one or other of the parties had a spouse living and 
the earlier marriage has not been set aside, the 
later marriage is void ab tnitio, in other words it is 
no marriage at all. 

A party to a marriage of which the other party was 
incompetent to join in the celebration of a valid 
ceremony because of the existence ofa previous hus- 
band or wife is entitled without any recourse to any 
Court bo marry any one else because that particular 
Ta ig notin law a marriage at all. [p. 518, col. 


Where it is sought to declare a marriage null and 
void under s. 19 (4) of the Divorce Act, the onus is on 
the petitioner to prove what he alleges, namely, that 
the previous marriage of the respondent was in full 
force and effect and was not set aside when he mar- 
ried the respondent. 

The Court of Matrimonial Oauses is most loth to act 
upon any admissions even ifthey may be sufficient 
to grant relief to the petitioner. 

Section 88 of the Christian Marriage Aci clearly 
‘contemplates and prevents a marriage which would 
be invalid in places elsewhere, including in England 
and it does not become a valid marriage because 
it is celebrated in this country. 

Messrs. V. Thayagarajan and G. A. Pias, 
for the Petitioner. 

Messrs. E. Antony Lobo and T. R. Rama- 


chandran, for the Respondent, 


Judgment.—This is a petition by Mr. 
William Hudson praying that the ceremony 
of marriage which he celebrated with the 
respondent on April 24, 1935, should be 
declared null and void on the ground that 
at the time of such celebration of marri- 
age there was in full force and existence a 
marriage between the respondent and Mr. 
Webster at the time. The petitioner was 
previously married and his wife, who was 
the sister of the respondent died in Febru- 
ary of 1934. Later in that year the peti- 
tioner contemplated marriage wilh the res- 
pondent. He knew from his relationship 
by marriage with her and the fact that she 
had stayed with himself and his wife on 
a number of occasions that she had gone 
through a ceremony of marriage with Mr. 
T. A. Webster. The respondent had left 
Mr. Webster some time before February of 
1934 and was living with the petitioner, 
and his then wife. ‘The respondent had 
told him that a previous wife of Mr. Webs- 
ter whom tke gentleman at the time he 
went through a ceremony of marriage with 
the respondent believed to be dead and 
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whom he had not seen for more than seven 
years had been discovered to be alive at the 
time of the ceremony of marriage between 
the respondent and Webster and still 
alive and in the year 1934 or thereabouts. 
The petitioner sometime later in 1934 con- 
sulted a lawyer in Bangalore and, I under- 
stand, was accompanied by the respondent 
when he Went to seek his advice. The facts 
of the matter were put before the lawyer 
who advised that a marriage between the 
Petitioner and the respondent could not 
amount tow criminal offence, but if would 
be advisable to await the result of proceed- 
ings which then being taken in the Court 
of the learned Judicial Commissioner at 
Ajmere by Mr. Webster to obtain a declara- 
tion that his marriage with the respondent 
was null and void. The petitioner in his 
evidence says that before the month of 
March 1935 the respondent having received 
either a letter or a telegram she purported 
to read out to him that the Court of the 
Judicial Commissioner at Ajmeer had de- 
clared that her marriage with Mr. Webster 
was, to use the words adopted by the peti- 
tioner when in the witness-box cancelled: 
and on April 20, following the parties to 
this petition went through a ceremony of 
marriage atthe Richmond town Methodist 
Episcopal Church, Bangalore Cantonment. 
“According to the petition they are both 
Anglo-Indians and profess the Obristian 
religion. The learned Counsel on behalf 
of the petitioner, to whom I am indebted 
for a very able argument. at the outset 
stated and correctly stated the position at 
law and that is that a ceremony of marriage 
ordinarily constitutes a binding marriage 
between the parties and subsists unless 
and until it is set aside on one or other 
of the grounds which justify annulling or 
setting aside a marriage. That contention 
was made in regard to the ceremony of 
marriage celebrated between the respon- 
dent and Mr. Web-ter. But it applies 
equally in regard to the ceremony of marri- 
age between the petitioner and the respon- 
dent in this petition. Iam asked to decree 
that the marriage between the petitioner 
and the respondent, is null and void and 
I can do so only when evidence is placed 
before me which proves the allegations 
which are made supporting the petition and 
which proves facts justifying the making 
of such a decree. The petitioner bringing 
this petition must shoulder the onus cast 
upon him to prove what he sets out to 
allege and if he fails to produce the evi- 
dence justifying the relief sought, it follows 
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that the petition must be dismissed. The 
petitioner himself is the only witness who 
had been called. He told me that whilst 
he was aware of the earlier marriage cere- 
mony between the respondent and Mr. 
Webster, before he went through the 
marriage ceremony with her, she informed 
him that that earlier marriage had been 
cancelled or, in other words, set aside. 
No evidence whatever was called before 
me to prove to my satisfaction the exis- 
tence of the murriage between the respon- 
dent and Mr. Webster and the only evidence 
at the moment of that marriage is the tes- 
timony given by the petitioner of what he 
had been informed by the respondent or 
that such a marriage having taken place, 
it was subsisting at the time of the marri- 
age ceremony between the petitioner and 
the respondent. On the contrary he adds 
further, what suggests thatsuch marriage 
with Mr. Webster was not a valid marriage, 
that at the time it took place, Mr. Webster's 
previous wife was still alive; and no one 
has suggested here that the first marriage 
of Mr. Webster has ever been set aside. 
Mr. Thayagarajan has contended that the 
position in India is different to the posi- 
tion in England regarding marriages. He 
concedes that this is the position in Eng- 
land before a valid marriage can be 
celebrated both parties to such marriage 


-must be either single or divorced or a 


widow or a widower and then only are they 
competent to enter into a valid marriage. 
If at the time of celebration of the marri- 
age ceremony one or other of the parties 
had a spouse living and the earlier marriage 
not having been set aside, the later marri- 
age is void ab initio in other words it is 
no marriage at all. But he contends that 
that position is not what exists in India 
and he bases his argument upon the word- 
ing of ss.18 and 19 of the Indian Divorce 
Act of 1869. These two sections run as 


follows: | 

“18, Any husband or wife may present a petition 
to the District Court or to the High Court praying 
that his or her marriage may bedeclared null and 
void. 

19, Such decree may be made on‘any of the 
following grounds; 

(4) thatthe former husband or wife of either 
party wasliving atthe time of the marriage and - 
the marriage with such former husband or wife 
was then in force.” _ 

Mr. Thayagarajan concedes that in Eng- 
land a party to a marriage of which the 
other party was incompetent to join in the 
celebration of a valid ceremony because of 
the existence of a previous hushand or 
wife is entitled without any recourse to 
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any Court to marry any one else because 
that particular marriage is not in law a 
marriage at all. And frequently in Eng- 
land it is done. Sometimes a person, whom 
I will call an innocent party to a bigamòus 
marriage, does goto the Court for a declara- 
tion that the bigamous marriage is null and 
void. That is for the purpose of precaution 
or record of evidence. But the bigamous 
marriage is non-existent and without any 
recourse to the Court it cannot be said 
that it exists unless and until a decree is 
passed declaring it to be null and void. 
The learned Counsel for the petitioner says 
that be bases his contention of the differ- 
ence in this country upon the wording 
particularly of s.19 set aside above, the 
wording being that “the former husband 
or wife” of either party was living at the 
time of the marriage. The words ‘the 
marriage’ he says mean the marriage be- 
tween the parties to the bigamous marriage 
and use of the word ‘marriage’ indicates 
that it is a binding marriage until the 
contrary is declared by a competent Court. 
The section goes on to say “and the marri- 
age with such former husband or wife was 
then in full force”. Unless the marriage 
is a valid marriage it cannot be a marriage 
which is in full force. I have had pointed 
out tome s, 19 makes no difference between 
the ground3 upon which application can 
be made to the Court to declare a marriage 
null and void: of the four grounds therein 
mentioned the first is impotency, a ground 
on which a marriage is not void ab initio 
but void at the instance of the injured 
party. The other gronnds are grounds 
upon which in England the marriage is 
void ab initio and it is argued that hav- 
ing these four grounds grouped together 
indicates that the intention of the Legislature 
was that they should all be treated in the 
same way, namely, that since the first, 
namely the ground of impotency is voidable 
end not void, it must follow that they are 
all in the same category. I have listened 
very attentively to his very able argument 
but I oannot accept that as the correct 
position. I have already said that the 
parties to this petition are Christians and 
no Christian can marry another person in 
the lifetime of an earlier spcuse unless the 
previous marriage has heen set aside. That 
is a personal law tothe individual in 
England. I see no grounds tofind it is 
different in India. If it were so, then a 
marriage-celebrated in India between two 
English European Christians would be 
governed by different principles to a 
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marriage between the same parties cele- 
brated in England. Mr. Thayagarajan 
agrees that the Christian Marriage Act 
of 1872 provides machinery for marriages 
in this country between two Christians. 
Section 8$ of that Act is as follows :— 


ọ 
“Nothing in this Act shall be deemed to validate 
any marriage if the personal law applicable to either 
of the parties forbids him or her to enter into it.” 


It being a personal law that a Christian 
cannot marry another person in the lifetime 
of a previous spouse in theabsence of the 
earlier marriage being set aside, 8. 88 to 
which I have referred, expressly provides 
that this position shall not be interfered 
with in regard to a marriage celebrated 
in India. It would be an invalid marriage 
and before it can be made into a valid 
one express statutory legislation must be 
required to indicate otherwise. I have said 
that the only witness called was the 
petitioner. In addition there was put in 
before me the record of proceedings at the 
Judicial Commissioner’s Court at Ajmeesr 
Ex.C. It was first contended that this 
was put in to prove the facts set out in that 
record but now the learned Counsel for the 
petitioner says he merely puts it in under 
the provisions ofs. 43 of the Evidence Act 
to show the existence of a fact’ in issue in 
thie suit. Whatone finds from this record 
is that on March 18,1935, the petition 
of Mr. Webster for a declaration that his 
marriage with the respondent should be 
declared null and void was dismissed. But 
upon a review ofthat decision, coupled 
with additional evidence which was not 
available at the earlier hearing, on 
September 16, 1935, the learned Judicial 
Commissioner there decreed, subject to the 
confirmation of the High Court at Allahadad, 
that the marriage ceremony between Mr. 
Wehster and the respondent was null and 
void because at thet time Mr. Webster's 
previous wife was still alive. Mr. Thaya- 
garajan savs that even that may be so 
but whilst Mr. Webster at the time he 
went through the ceremony of marriage 
with the respondent was not one justified 
by his status to create a valid marriage 
nevertheless there is that ceremony of 
marriage, that it was not set aside at the 
date when the petitioner and the respondent 
married. on April 20, 1935, and there- 
fore the petitioner is entitled to a decree- 
holder. He refers me to admissions in the 
written statement but in the Court of 
matrimonial causes and particularly in a 
matter of this sort the Court, to pub 1t at 
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the very lowest, is most loth to act upon 
any admissions even if they may be suffi- 
cient to grant relief to the petitioner. But 
I cannot find that the admissions, which, 
lt is said, the respondent makes in the 
written statement are sufficient tu give 
anv reliefto the petitioner. The petition 
itself contains facts and allegations which 
to my miud completely prevent him 
succeeding in this suit. In para. 4 the 
petitioner states that the respondent was 
married to Webster on August 25, 1932, 
that as Mr. Webster was a married man, 
had not heard of his wife for over seven 
years and presuming her to be dead went 
through a ceremony of marriage with the 
respondent and that after the marriage 
with the respondent the first Mrs. Webster, 
the legal wife, appeared on the scene. In 
the petition itself there are clear admissions 
ihat the marriage between the respondent 
and Mr. Webster was not a valid marriage 
and never could be a valid marriage. The 
ceremony itself in the light of the position of 
Mr.Webster was merely a farce. Undoubted- 
ly in England the respendent without any 
Tecourse to any proceeding in any Court 
would beat full liberty to marry any man 
and such marriage provided the other 
party was competent, would be a binding 
marriage. I cannot see that there is any 
difference in India to the position in 
England. If it were so, very startling 
positions would arise. A bigamous marriage 
in England is a marriage which isnot a 
valid marriage and s.88 of the Christian 
Marriage Act clearly to my mind contem- 
plates and prevents a marriage which 
would be invalid in places elsewhere, 
including in England and invalid, not 
becoming avalid marriage because it is 
celebrated in this country. Section 21 of 
the Indian Divorce Act provides for the 
children of a bigamous marriage succeeding 
in the same manner as legitimate children. 
ìf sach a marriage in India were a valid 
marriage unlil it were annulled, there would 
be no need for such a provision, it becomes 
necessary when such marriage is void 
ab initio and comprises the view that the 
position in India is the same as in Englandin 


such cases. The onus is upon the petitioner _ 


to prove his case that the previous marriage 
between the respondent and Mr. Webster 
was in full force and effect and not set aside 
atthe time he went through the marriage 
ceremony with her in Bangalore. Apart 
from any other reasons which I have 
mentioned, he has entirely failed to place 
before me evidence to justify his succeeding 
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in this petition and the result is that it is 
dismissed with taxed costs. 


N. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 1782 of 1934 
January 7, 1937 
M. O. Gnose AND B. K. MUKSEBJI, JJ. 
MOHINI MOHAN BASU AND OTHERS 
—DERENDANTS Nos. 1 To 4 —APPELLANTS 
Versus 
_ RASHBEHARI QGHOSE—PLAINTIFF 


AND OTAHERS-——-RESPONDENTS 

Hindu Law—Woman's estate—Childless widowed 

daughter — Status of —Accumulations by her, if 
stridhan— Widowed daughter, if can dispose of by 
will the unrealized arrears of rent. 
_ The position of a childless widowed daughter who 
1s simply given the right to enjoy the income of the 
property during her life is different from the posi- 
tion of a Hindu widow who gets a limited right tothe 
property itself. In the case ofa Hindu widow if she 
makes any accumulation, it depends upon her in- 
tention whether itis part of the corpus or if remains 
her separate property. 

e answer to the question whether the widow is 
competent to dispose of by a will the arrears of rent 
would depend on the question whether the said sum 
formed part of her stridhan. In the case of a widow 
the uncollected rent becomes ather death not her 
stridhan but part of the corpus. In the case of a 
widowed daughter who is given the right to thein- 
come for life all her accumulation would be her 
stridhan. The question of intention would not arise 
and the arrears of rent would also be her stridhan 
when realized, and there can be no objection on 
principle why she should not dispose of the same 
by a will. She can dispose of by will the unrealized 
arrears of rent that fell due during her life-time. 
Guru Prasad Roy v. Nafar Das Roy (7), relied on. 
Saratchandra Mitra v. Charusila Dist (6), referred 
to. 

G. A, from the appellate decree of the 
Additional District Judge, Firet Court, 
Bakergunge, dated July 13, 1934. 

Messrs. Atul Chandra Gupta and 
Radhiakranjan Guha, for the Appellants. 

Messrs. Gunada Charan Sen and Joy 
Gopal Ghose, for the Respondents. 

Mr. Nirmal Kumar Sen, for the Deputy 
Registrar. 


B. K. Mukherji, J.—This is an appeal 
on behalf of defendants Nos. 1 to 4 who 
are the principal defendants in a suit 
commenced by the plaintiffs for declaration 
that a rent decree obtained by them 
against pro forma defendant No. 5 is not 
liable to be attached in execution of a 
money decree obtained by the principal 
defendants against one Hiralal Roy in 
Money Suit No. 560 of 1919. The material 
facts which are not in dispute stand as 
follows: 
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The property in respect of which the rent 
decree was obtained belonged to one 
Rajballav who made a gift of the same 
along with other properties to his widowed 
daughter Nistarini. The deed of gift pur- 
ported to create a life estate in her favour 
and after her death the property was to 
goto Rajballav's heirs. Hiralal was the 
grandson and heir of Rajballav and he 
adopted a son named Radhika whose wife 
is Prafulla Bala, plaintiff No. 2in the suit. 
Nistarini died inthe month of Pous 1335 
B, S. leaving behind her a will by which 
she disposed of amongst others the rents 
dueto her by defendant No. 5 for the 
years 1333 and 1334 B. S. The plaintiffs 
are the executors under the said will of 
-Nistarini and they obtained arent decree 
against defendant No. 5in respect of the 
said arrears of rent in the year 1930. 
Both Hiralal and Radhika died during the 
lifetime of Nistarini and the principal 
defendants who had obtained a money 
decree against Hiralal, in the year 1919, 
took out execution of the same in the year 
1931 and in execution proceedings attached 
the rent decree which the plaintiffs obtained 
against defendant No.5. The defendant 
presumably proceeded on the ground that 
the decree constituted a part of the assets 
of the estate left by Hiralal whohad a 
reversionary interest in the properties given 
to Nistarini for her life. The plaintiffs 
preferred a claim which was rejected and’ 
the present suit was commenced subse- 
quently consequent upon the adverse 
decision in the claim case. The whole 
controversy centres round the point as to 
who was entitled to realise the rents for 
the years 1333 and 1334 B. S. which accrued 
during the lifetime of Nistarini and the 
decree in respect of which was obtained 
by her executors after her death. If the 
tight to realise the rents vested absolutely 
in Nistarini it would be her stridhan prop- 
erty and the plaintiff's contention would 
succeed., Ifon the other hand it became 
a part of Hiralal’s estate as soon as 
Nistarini died, the defendants would be 
entitled to attach the same in execution 
of the decree which they obtained against 
Hiralal. 


eo 
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therefore, was held to be one which was 
really obtained by plaintiff No. 2 as legal 
representative of Hiralal and forming part 
of Hiralal’s estate. The trial Court further 
held that the plaintiffs’ suit was barred 
under s. 47, Civil Procedure Code. An 
appeal was taken against the decision to the 
lower Appellate Court which reversed the 
judgment of the trial Court on both these 
points. Itisagainst this decree that the 
present second ‘appeal has been preferred. 
Mr. Atul Chandra Gupta who has appeared 
for the appellants has not challenged the 
propriety of the decision of the lower 
Appellate Court in so far as it has held 
that the suit was not barred under s. 47 
of the Code. He confined his argument 
to one point only, namely, as to whether 
Nistarini had any right to dispose of by a 
will the rents due by the tenant for the 
years 1333 and 1334 B. S. which accrued 
due but were not realised by Nistarini 
during her lifetime. Mr. Gupta’s argu- 
ment is that the deed of gift executed by 
Rajballav in favour of Nistarini gave her 
certain properties for her enjoyment 
merely co long as she was alive. She was 
given less than what a Hindu daughter 
would get by succeeding to her father’s 
estate and on her death the outstanding 
arrears of rent would go along with the 
corpus which remained vested throughout 
in Rajballav's heirs. Mr. Gunada Charan 
Sen whohas appeared forthe respondents 
has argued on the other hand that the 
entire rents and profits were assigned to 
her and she had absolutely a right of 
disposal for the rents and profits that fell 
due during her lifetime. It would not 
make any difference as to whether the 
rents claimed came to her hands or not. 
Now, if we look to the deed of gift, we 
find that the grantor purports to grant 
34 items of property for enjoyment 
(Bhogartha) by the donee. She was to 
possess the properties with all rights and 
appurtenances and pay all rents to the 
superior landlord and enjoy the entire 
usufruct. She is expressly forbidden to 
transfer her own life interest. The last 
restriction may or may not be valid in law, 
but the document taken as a whole gives 


The trial Court dismissed the plaintiffs’ -her an unrestricted right to enjoy the entire 


suit. It held first of all that Nistarini had 
noright to the rents due by defendant 
No. 5 which accrued due during her life- 
time bat were not actually realised by 


her, and the will executed by her did not indicates that the profits 


create any right in favour of the executors 


rents and profits which would accrue during 
her lifetime. We are unable to accept the 
contention of Mr. Gupta that the word 
Bhogartha (for purposes of enjoyment) 
should be only 
enjoyed by herself personally, and if she 


in respect of the said rent. The decree, was not in a position to do it herself, her 
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tights ceased at the moment and the 
profits. would revert to the corpus. Inan 
ordinary case of a female heir succeeding 
to the property of a male owner under 
the Hindu Law she has absolute power of 
disposal over the income and is not bound 
to save even a single farthing for the 
benefit of the reversioner. If she does save 
and make* any accumulation a question 
may arise as to whether the savings would 
go with the estate or would go to her 
stridhan heirs and the trend of decisions 
goes to show that it would be determined 
with reference to the intention of the 
widow: Ishri Dut Koer v. Hunsbutty Koe 
roin (1) Nirmala Sundari Dassi v. Deva 
Narayan Das Choudhuri (2). If she 
evinces a distinct intention on her part 
to appropriate such income to herself or 
separate it from the corpus of the estate, 
it would certainly be her absolute prop- 
erty. If on the other hand she deals 
with it in the same way as she treats her 
husband’s property, there is nodoubt that 
it would follow the estate from which it 
came. 

In the present case, however, Nistarini 
got the property by a deed of gift and no 
question arises here as to how she ex- 
pressed her intention, for the estate never 
vested in her and she never represented 
the estate as a Hindu widow would do 
under normal circumstances when she 
inherits any property of any male owner. 
There was aseparation of the income from 
the estate from the very start and she 
could not possibly express any intention 
to treat the income or the savings asa 
part of the estate: vide Saodamini Dasi 
v. Administrator-General of Bengal (3). To 
quote the language of their Lordships of 
the Judicial Committee in the last case 
the father’s estate was not in her hands 
which she could augment in any way. 
Mr. Gupta dces not really dispute this pro- 
position, that had the rent been realised 
by Nistarini it would become her stridhan 
which she could dispose of in any way at her 
pleasure : but as she did not get the money 
in her hands he saysihat it would go 
along with the corpus the very moment 
she died, as she would be incapable of en- 
joying the inccme any further. As we have 
said already, this would be putting a nar- 
rower construction on the deed, and as we 


D 100324; 10 I A 150; 130OL R 418; 4 Sar, 459 
2) 55 O 269; 104 Ind. Cas. 284; AIR 1927 Cal, 
(3) 200 433; 201 A 12; 6 Sar. 272 (PO), 
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hold there was an assignment of the entire 
income of properties which would become 
due during her lifetime, no difference can 
be made in principle between profits which 
fell due and were realized and those which 
were still outstanding. In Rashik Lal 
Mandal v. Singeshwar Roy (4), the profits 
which had not reached the hands of the 
widow were dealt with in the same way 
as profits already realized and the question 
as to whether it would be an accretion to 
the estate was held to depend npon the 
intention of the female heir. In Bhagabati 
Koer v. Sahudra Koer ‘5), the unrealized 
rents in the hands of the tenants were 
held to be an accretion to the estate. But 
there again, the test of intention was ap- 
plied and it was held that no intention 
could be imputed to the lady to treat 
these outstanding arrears of rent as tempo- 
rary savings. If, as we have said above, 
the question of intention does not arise in 
this case at all, we cannot make any 
difference between profits already realized 
and what is still ontstanding. Mr. Gupta 
has drawn our attention to the case in 
Sarat Chandra Mitra v. Charusila Dasi (6), 
where it was held by Page, J. that a Hindu 
widow is incapable of disposing of the prop- 
erty of the husband as she is incapable 
of disposing of the corpus. It may be 
seen that Page, J. did not proceed on any 
distinction between profits which had 
already become due and were not realized 
and those which had already come in the 
hands of the widow. His Lordship held 
that the Hindu Law did not allow a widow, 
even though she was given a power of 
spending the income in any way she likes, 
to dispose of the said income whether 
realized or unrealized by means of a 
testamentary document which would become 
operative after her death. Whether this is 
gocd law ornot itis unnecessary for us to 
discuss in the present case as we have said 
already that the present case depends 
upon the construction of the document 
and Page, J. himself has made a distinction 
with regard to cases like these where the 
widow does not getthe property under the 
Jaw of inheritance. The present case is 
very similar to the case in Guru Prasad 
Roy v. Nafar Das Roy (T), and in agree- 
ment with the viewtaken by Markby,J 


(4) 16 O LJ 107;14 Ind. Cas. 147; 39 O 813; 16 OW 
N 1103 


(5) 16 O W N 831; 13 Ind. Oas. 691 
(6)55 O 918; 112 Ind. Cas. 508; A I R1928 Cal, 


724. 
(7) 11 W R 497; 3 BIL R 121 (P 0). 
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in that case we hold that Nistarini was 
competent to dispose of by will the un- 
realized arrears of rent which fell due 
during her lifetime. The result is that this 
appeal is dismissed with costs: hearing fee 
two gold mohurs. 

M. C. Ghose, J.—I agree with my learned 
brother. The sole question in this case 
is whether the widow Nistarini could 
bequeath the uncollected rent by a will. If 
she could do so, the plaintiff will succeed. 
If she had no right to do so, then the 
defendant will succeed in the suit. Now, 
Nistarini was a childless widowed daughter 
of Rajballav Roy who died leaving a son. 
Befora his death he made a deed of gift 
of 34 items of property and gave the widow- 
ed daughter the right to enjoy the same 
during her lifetime. She was to enjoy all 
the income of the property during her life- 
time. The corpus of the property would 
return at her death to his heirs. The lady 
died in 1335 B. S. leaving by a will the 
uncollected rents of 1333 and 1334 B. 9. to 
the plaintiffs who in due course realized 
the same. The defendants had a decree 
agaiust the heir of Rajballav and seek to 
attach the rents. The position of a child- 
less widowed daughter wh» is simple given 
the right to enjoy the income of the prop- 
erty during her life is different from the 
position of a Hindu widow who gets a 
limited right to the propertyitself. In the 
case of a Hindu widow it has been held 
that if she makes any accumulation it de- 
pends upon her intention whether it is part 
of the corpus or it remains her separate prop- 
erty. The question whether a widow may 
dispose of the uncollected rents bya will 
was considered by Page, J. in Sarat Chandra 
Mitra v. Charusila Dasi (6). There he held 
that the answer to the question whether 
the widow was competent. to dispose of 
by a will the arrears of rent would depend 
on the question whether the said sum 
formed part of her stridhan. Now in the 
ease of a widow, he held that the un- 
collected rent became at her death not her 
striahan but part of the corpus. In the case 
of a widowed daughter who is given the 
right to the income for life all her accu- 
mulation would be her siridhan. The question 
of intention would not arise and the arrears 
of rent would also be her stridhan when 
realized, and there can be no objection 
on principle why she should not dispose 
of the same by a will. This view is 
supported by the case in Guru Prasad 
Roy v. Nafar Das Koy (7). I, therefore, 
agree that the appeal must be dismiss- 
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ed with costs: hearing fee two gold 
mohurs. < 

N. Appeal dismissed. 
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MADRAS HIGH COURT 
Original Petition No. 111 of 1931 
(Application No. 1212 of 1936) 
October 23, 1936 
GENTLE, J. 
In the matter of Tue UNIVERSAL 
MUTUAL AID anp POOR HOUSES 
ASSOCIATION, Limitep, MADRAS 
(In LIQUIDATION, 
A. D. THOPPA NAIDU AND OTHERS 
— PETITIONERS 
Me, C. V. NAGARAJA SASTRI 
(MANAGING OTFIOIAL LIQUIDATOR 
Heresinj—AvPLIGANT 
VETEUS 
L. M. GESAN (A CLAIMANT Herein) 
RESPONDENT 

Trust—Essentials of—Company—-Issue of donation 
certificates on condition that 30 per cent. of monies 
received was to be spent tin certain specified chari- 
ties—-Creation of trust in favour of charities. 

Where a company was formed for issuing dona- 
tion certificates to its subscribers on condition 
that 30 percent. at least of the monies coming to 
them from the certificate holders should be ap- 
plied to certain specified charities and the re- 
maining 70 per cent. was to form a fund from 
which certain benefits were to be available to the 
certificate-holders and all the monies received 
were placed in a suspense account: 

Held, on a reference by the Official Liquidator 
that there was a valid trust in respect of the 
30 per cent. of the sums received in favour of 
the charities mentioned. 

To create a valid trust there are three re- 
quisites, (1) the words must be such that on the 
whole they ought to be construed as imperative, 
(2) the subject-matter of the trust must be certain, 
and (3) the objects or persons intended to be bene- 
fited must be certain. 

Messrs. K. P. Sarvothama Rao and V. 
Bhavani Shankar, for the Applicant. 

Messrs. V. Sivaprasad and T. Krishnama- 
chari, for the Respondents. 


Judgment.—This is an application by 
the Managing Official Liquidator in the 
matter of the Universal Mutual Aid and 
Poor Houses Association, Ltd., in liquidation 
for directions regarding a sum which, I 
am informed, amounts to Rs. 2,335 2-10 
which is part of monies in a suspense ac- 
count, and the application arises under 
these circumstances. The Company in 
liquidation issued to subscribers donation 
certificates which were accepted by the 
subscriber, upon the condition endorsed 
thereon andin the recital, the certificate 
holder expressed himself as desirous of 
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doing charity. In the memorandum of 
association of the company amongst its 
primary objects was to allocate Rs. 30 
per cent. at least of the monies coming to 
them from the certificate-holders towards 
specified charities: in regard tothe remain- 
ing 70 per cent. of the monies subscribed, 
that part wasto form a fund from which 
benefits might from time totime be avail- 
able to certificate-holders and in respect 
of which there is no necessity now for 
me to discuss. The company has re- 
ceived altogether a sum of approximately 
Rs. 10,000 and instead of allocating 30 
per cent. to charity and 70 per cent. 
to the other objects, I have indi- 
caled, the whole was placed in what 
was called a suspense account and the 
monies paid were entered in a suspense 
ledger. Whenever any person desired to 
become a certificate holder, he did so only 
upon the terms of the certificate and upon 
the terms of the memorandum of associa- 
tion, of which he would have constructive 
notice, and he would know that of the 
monies that he transmitted tothe com- 
pany 30 per cent. was to be allocated to 
charity andthe company cn the other hand 
in accepting contributions from certificate- 
holders accepted those contributions upon 
the basis that 30 per cent. wasso to be 
allocated. From this it is to my mind 
clear that when a certificate-holder trans- 
mitted| monies tothe company, in regard to 
30 per cent. of the amount so paid, a trust 
was created and the monies were accepted 
by the company, upon trust. It is in regard 
to such 30 per cent. that the sum I have 
already mentioned, Rs. 2,335-2-10, is found 
in the accounts of the company and the 
Official Liquidator requires directions. 

Iis conte.ded that notrust was created 
and that the individual certificate-holder 
intended to create no trust unless and until 
he himself had derived benefit from the 
company. I am unable to accept that con- 
tenticn. I have been referred to the 
cases of Knight v. Knight (1) end to 
Lord Longdale’s remarks at page 172* where 
he lays down that to create a valid trust 
there are three requisites (1) the words 
must be such that on the whole they 
ought to be construed as imperative; 
(2) the subject-matter of the trust must be 
certain; (3) the objects or persons intend- 
ed to be benefited must be certain. Itis 
conceded thatin regard to Nos. land 3 the 

(1) (1839) 3 Beav. 148; 9LJ (wn. s.) Ch. 354;4 Jur. 
839; 52 R R 74, 

“Page of (1839) 3 Beav.—| Ed.] 
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requirements there set forth are fulfilled 
in the case. Butit is said that the sub- 
ject-matter of the trast was not certain 
inasmuch as a specific sum was not men- 
tioned. When a certificate-holder remit- 
ted to the company monies, he was remilting 
quite clearly 30 per cent. of that money to 
the company to be held by them in trust 
for the charity mentioned and 70 per cent. 
for that fund out of which benefits were 
expected to be gained. To my mind re- 
quirement No. 2 is amply fulfilled. In 
Milroy v. Lord (2) Lord Justice Turner 
at page 181* says: 

“I take the law of this Court to be well-settled 
that, in order to render a voluntary settlement 
valid and effectual, the settlor must have done 
everything which, according tothe nature of the 
property comprised in the settlement, was neces- 
sary to be done in order to transfer the property, 
and render the settlement binding upon himself, 
He may, of course, dothis by actually transfer- 
ring the property to the persons for whom he 
intends to provide, and the provisions will then 
be effectual; and it will be equally effectual if he 
transfers the property to a trustee for the par- 
poses of the settlement and declares that he himself 
holds the trust for those purposes.” 

When a certificate-holder sent to the 
company monies which were transmitted 
periodically, he was clearly communicat- 
ing the object which was to be fulfilled 
in regard to the 30 per cent. and having 
by accepting the certificate, undertaken 
the obligations contained in the certificate 
he did all that he had todo as visualised by 
Lord Justice Turner and a trust was there 
and then created; and the company from 
that time held the monies as trustees for 
carrying out the object of the trust. In the 
matter of this liquidation, donation certj- 
ficates and bonds, have been: very fully 
dealt with by Stone, J.in his judgment in 
Application No. 2720 of 1933, in the course 
of which he expressed the view that the 
certificate-holders are entitled to 70 per 
cent. of the monies they subscribed to the 
company. The exact matter which is 
before me was not argued before Stone, J., 
but from his judgment I received great 
help. In my view the monies in the sus- 
pense account amounting tothe sum I men- 
tioned, namely Rs. 2,335-2-10, should be 
allocated towards the trust and the charity 
which is mentioned in conditions Nos. 3 and 
5 of the donation certificate issued by the 
Company before it went into liquidation 
and the prayer of the Managing Official 
Liquidator is, therefore, granted. 

(201862) 7 L T Rep. 178; 4 DEF & J 264; 31 L 
J Oh 798; 8 Jur.(n.s) 806; 135 RR 135. 


` *Page of (1862) 7 L. T—[Hd] 


524 


Costs of the certificate-holders Rs. 75. 
A. Prayer granted. 


Beia detent 


NAGPUR HIGH COURT A. 

Second Civil Appeal No. 128 of 1935 
November 25, 1936 
GRUBER, J. 
BAPU AND oTases—APPELLANTS 
| VETSUS 
GANPATRAO VENKATARAO NAIK 
M ARATHE— RESPONDENT 

C. P. Land Revenue Act (II of 1917), s. 203 (1), 
(3) (4)—‘Such site’ in el. (83)—Meaning of—Plea that 
a person is notin possession of a sufficient site and 
hence transfer was incompetent—Question of allot- 
ment, if involved—Proper venue for decision, 

The words “ such site” ins. 203 (3) of the C.P. 
Land Revenue Act, refer to the words “a house 
site of reasonable dimensions in the abadi" in 
cl. (1) of s. 203. Narain v. Behari (1) and Prem 
Das v. Balkisen (2), referred to. 

A plea that a person is not in possession of a 
sufficient site, and is, therefore, not already in pos- 
session of such a site asis referred to ins. 203 (3), 
and sothe transfer to him was competent isa dis- 
pute regarding the allotments of sites in the abadi 
and the Civil Court has no jurisdiction to settle 
such amatter. It involves a question of allotment 
and the proper venue for its decision is, under 
s. 203 (4), the Revenue Court, 


S. C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bhandara, dated October 29, 1934, in O. A. 
No. 32-A of 1934 confirming the decree of 
the Court of the Additional Sub-Judge, 
Second Class, Bhandara, dated June 26, 1934, 
in ©. 8. No. 302 of 19338. 

Mr. Y. V. Jakatdar, for the Appellants. 

Mr, D. T. Mangalmoorti, for the Respond- 
ents. 

Judgment.-—This is a defendants’ ap- 
peal. The plaintiff-respondent Ganpatrao 
Naik, lambardar, has been success- 
ful in both Courts in getting a decree 
against them for recovery of two house 
sites in the village after removal of the 
superstructure. These huts belonged to 
four Chamars, against whom the defendants 
held a decree, in execution of which the 
houses were put to sale and purchased by 
the decree-holders. Although they denied 
it, there isa positive finding that they 
ejected the Chamars and obtained posses- 
sion on February 14, 1933. Later on, how- 
ever, the original occupants were restored 
to possession at the request of the plaint- 
iff. The Chamars themselves say that they 
agreed to pay rent tothe defendants. 

It has been found that the auction sale 
gave the defendants no right to the house 
sites but only to the materials of the houses. 
In view of the recognition by law of the 
malguzar a8 landlord of the abadi and the 
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restriction against transfer laid down in the 
wajib-ul-arz this proposition is clearly cor- 
rect. The wajib-ul-arz says that a person 
holding a site under sub-s. 1, shall be in- 
competent to transfer it except to his next 
heir or toa person entitled to and already 
in possession of sucha site, provided that 
the materials of any house erected thereon 
shall be transferable. This is also embodied 
in s 203 of the Land Revenue Act, and the 
burden would be strongly on the defend- 
ants to prove anv contradictory local cus- 
tom: see also Narain v. Behari (1). The 
appellant, however, has asserted that he 
is not in possession of a sufficient site, and 
ja, therefore, not already in possession of 
such a site asis referred to ins. 203 (3), 
and so the transfer to him was competent. 
This question has been gone into in para. 6 
of the Additional District Judge’s judg- 
ment. He holds on the authority of Prem- 
das v. Balkishan (2), that the Civil Court 
could go into the question of adequacy of 
site, but finds in the present case that there 
is no sufficient material on record to come 
to that conclusion and that the appellants 
have failed to prove that they were not in 
posseesion of a house site of reasonable 
dimensions. Omn the factsthis decision that 
defendant has failed to prove the inade- 
quacy must stand. The question was put 
in issue No. 5, but the first Court held that 
it has no jurisdiction to decide the matter. 

Appellant now says that either the case 
shuld be remanded for a positive finding, 
or at least it should be made clear that 
he can reagitate the question in a Revenue 
Court. I agree with the view of Macnair, 
A. J. C., in the above case that the words 
“such site’ must refer to the words “a 
house site of reasonable dimensions in the 
abadi” in cl. 1 of e. 203. 

The other proposition, however, that such 
a plea does not amount to a dispute re- 
garding the allotments of sites in the abadz 
appears to me with due respect, lo be very 
questionable. I should hold in fact that it 
certainly (in the present case at least) in- 


volves a question of allotment, and that 
the proper venue for its decision was a 
Revenue Court, under s. 203 (4). It is the 


proprietor of the mahal who is initially en- 

titled to allot sites in the abadi, and that 

is as it should be. It would be undesir- 

able if his hand could be forced by a tenant 

purchasing a particular house and then 

claiming possession of its site under this 
(1) 11 NLR 196;31 Ind. Oas. 307 


07. 
(2) AIR 1929 Nag. 64; 114 Ind, Cas, 452; Ind. Rul. 
(1929) Nag, 68, 
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sub-clause. If a tenant is entitled to a 
bigger site he ought to get it, but its loca- 
tion should lie in the hands of the landlord 
initially, who ought to be guided by ques- 
tions of convenience and the interests of 
the villages as a whole. If he refuses 
to allot, or if the tenant objects to the 
extra site allotted, owing to its position or 
otherwise! then the Revenue Officer should 
decide. I therefore, agree with the trial 
Court that the Civil Courts have no juris- 
diction to settle such a matter. It will, there- 
fore, still be open to the appellant to apply 
to the Revenue Officer under s. 203 (4), 
So far as the sites in dipute are concerned, 
the decision that the sale passed only the 
materials is correct. There can be no differ- 
ence in that respect between a voluntary 
and an involuntary sale. 

The appeal fails and isdismissed with 
costs. Time for removal of the superstruc- 
ture is extended totwo months from date. 

N. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 303 
of 1936 
November 27, 1936 
HokWILL, J. 

MUTHUSAMI SERV AI AND aNuTaER— 
Derenpants Nos. 2 AND 3—PETI TIONERS 
VETSUS 
N. K. MYTHEEN PICHAI ROWTHER— 
AND ANOTHER-—PLAINTIFF AND DEFENDANT 
No. 1— RESPONDENTS 

Hindu Law-—~Debts—Son’s liability—Illegal debts 
— Subscriptions received by father for conducting 
lottery—-Non-liability of sons for re-payment. 

Though a Hindu father who has received monies 
from subscribers for conducting a lottery is bound 
to return the subscriptions in spite of the fact 
that the transaction is an illegal one, his cons 
are not liable to pay such amounts back out of the 
joint family property that comes into their hands 
on the father’s death. Venugopala Naidu v. Rama- 
nadhan Chetty (2), Garuda Sanyasayya v. Neralla 
Muthumma (3), Nort Venkatakrishnayya v. Kundrithi 
Byragi (4) and Muthammal v. Sivakami Ammal (5), 
referred to. | 

C. R. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of 
Sivaganga, dated January 20 of 1936, and 
made in 8.0.8. No. 729 of 1935. 

Mr. S. V. Venugopalachart, for the Peti- 
tioners. 


Judgment.—The lst defendant and 
the father of defendants Nos. 2 and 3 
received subscriptions from the plaintiff for 
the conducting of a lottery, presumably 
advertised and conducted in the usual 
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way. There can beno doubt, after Sesha 
Aiyar v. Krishna Aiyar (1) that the father 
of defendants Nos. 2 and 3 would haye 
been liable to refund to the plaintiff his 
subscriptions. The only question that 
arises in this petition is whether the de- 
fendants Ncs. 2 and 3 are liable for this 
sum out of the joint family property 
that has come into their hands. The Dis- 
trict Munsif of Sivaganga has held that 
they are. Hence this Civil Revision Peti- 
tion by defendants Nos 2 and 3. 

The argument of the learned District 
Munsif is, in brief, that the plaintiff's claim 
has no reference to an illegal contract and: 
that asthe father of defendants Nos. 2: 
and 3 was unde: a civil liability to return, 
the money to the plaintlif defendants Nos. 
2 and 3 are also liable for that debt. It 
seems to me that both these statements: 
of law are wrong. The contract between 
the plaintiff and the father of defendants. 
Nos. 2 and 3 was an illegal one andit was 
in pursuance Of that illegal contract that 
the father of defendants Nos. 2 and 3 
came into possession of the money. It is 
true that the return of the money would 
not bein furtherence of the illegal con- 
tract; but that is not the point. The cri- 
teriou whether the money was taken for 
an illegal purpose. Clearly it was. 

Ordinarily, a person who has paid money 
for the furthering of an illegal object cans 
not recover that moneyin a Civil Court: 
but an exception is made where a con- 
tract has been made illegel for the proe 
tection of a certain class of persons, 
In sucha case a member of that clasa 
is considered not to be in pari delicto 
with the organiser of the illegal organisa- 
tion and cn that ground is allowed to 
sue, A subscriber to a kuri has not, 
however, that advantage as against the 
sons of a stake-holder. On the Contrary, 
the subscriber isa party to an illegal 
contract while the sons of a stake-holder 
are innocent persons. Even on this ground. 
therefore, the plaintiff would have to fail, 

Some support to the learned District 
Munsit's finding that the test of the son's 
liability is whether the father would be 
civilly liable forthe debt is given by 
Venugopala Naidu v. Ramanadhan Chetty 
(2). it is clearly wrong, however, Sup- 
posing the father commits theft, he would 
undoubtedly be liable in a Oivil Court 


(1) 59M 562; 162 Ind. Cas. 68; 70M LJ 36; 43 
Pree (1936) M WN 89; AIR 1936 Mad, 225; 8 


8, 
(2) 37 M 458; 14 Ind. Cas. 703;11 MLT 
i a 427, 23M 
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for the stolen goods: but the sons would 
not be liable because the properly was 
received illegally and the debt incurred was 
an illegal one. The passages in Venu- 
gopala Naidu v. Ramanadhan Chetty (2) 
which give rise to this too broad statement 
of the law are expressly disapproved of in 
another case quoted by the learned District 
Munsif Garuda Sanyasayya V. Neralla 
Muthamma (3). The other cases cited in the 
lower Court lend nosupport to the argument 
approved by the learned District Munsif. 
Bothin Venugopala Naidu v. kamana- 
dhan Chetty (2) and Nori Venkata krish- 
nayya v. Kundrithi Byragi (4) sons were 
held liable for such sums as their fathers 
had received as trustees and not properly 
accounted for. The two principles to be 
applied to test the liability of the sons are 
correctly set out by Venkatasubba Rao, J., 
in Muthammal v. Sivakant Ammal (5). 
They are:— ee l 

(1) Ifthe debt is in its inception not 
immoral, subsequent ‘dishonesty; of the 
father does not exempt the Son. 

(2) [b is not every impropriety or every 
lapse from right conduct that stamps the 
debt as immoral. The son can claim im- 
munity only, when the father’s conduct is 
utterly repugnant to good morals, or is 
grossly unjust, or figrantly dishonest. 

Defendants Nos. 2 and 3 are not, there- 
fore, liable for the father’s debt to the 
plaintiff from out of the joint family 


property that came into their hands upon. 


their father's death. Thais petition is, there- 
fore, allowed and the decree of the lower 
Court modified. Under the circumstances 
there will be no order as tọ costs in this 
Court. In the trial Court the 2nd and 3rd 
defendants will bear their own costs; but 
will not be liable for the costs of the plaint- 


iff. 7 
Ae Petition allowed. 
(3) 35 M LJ 661; 48 Ind. Cas. 740; 9L W1; 25 
ML T £6; A 1R1919 Mad. 943 l 
(4) 23 LW 714; 94 Ind. Cas. 634; (1926) MW N 


9 
“50 ML J 353; A IR 1926 Mad. 535 
194 OL w 608: 90 Ind. Cas. 165; (1925) M W N 
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her father and brother—Father and brother not 
having care of her on behalf of her husband — Her 
elopement with accused—Ojfence under s. 198, if 
made out—Criminal Procedure Code (Act V of 
1698), ss. 199, 177~—Complaint by brother is not 
suffictent—Jurisdiction—Accused enticing married 
woman in Madras and taking her to Bombay— 
Bombay Court, if has jurisdiction—Offence, if con- 
tinuing offence—‘Detains' in s. 198, meaning of— 
Woman eloping and living with accused of her 
own will—‘ Keeping back’, if constituted—Adultery— 
Complaint by brother and no necessary awerments— 
Conviction, if proper— Held, elopement wasa joint 
adventure and there was no enticement. 

It is an essential ingredient of the offence under 
8.498, Penal Code, that the person concerned shall have 
been taken or enticed-from a person having the 
care of her on behalf of the husband, Where, there- 
fore, the accused is alleged to have enticed a mar- 
ried woman living with her father and brother 
having been discarded by her husband and the 
father and brother were taking care of heron their 
own account and not on behalf of her husband, a 
conviction under s. 498, cannot be sustained. In 
such a case a complaint by the brother is not com- 
petent under s. 199, Oriminal Procedure Code, as 
the brother is acting on his own behalf and not 
under the authority of her husband. The words ‘on 
his behalf’ must be given some meaning. It isnot 
enough that a person should take care ofthe wife 
instead of the husband because the husband will 
not take care of her and there is no one else todo 
it. [p. 529, col. 2.] 

The ‘taking’ under s. 498, Penal Code, is not a 
continuing offence but is complete as soon as the 
parson concerned is out of the keeping or control 
of the guardian. The same applies to enticing 
also. No doubt enticing in itself may be a con- 
tinuous process, but enticing from a particular 
person cannot be so, 4, ¢., if cannot continue after 
that person's control has ceassad. The word ‘ordi- 
narily in s. 177 means “ except where provided 
otherwise inthe Code.” Consequently, where the 
accused entices and takes a married woman in 
Madras and brings her to Bombay, ths Magistrate 
tab ao has no jurisdiction to try the offence, 
ibid, 

The word ‘detains’ in s., 498, Penal Code, has its 
ordinary meaning of ‘keeping back.’ There may 
be various ways of kesping back. It need not 
necessarily be by physical force, but the use of 
the word does require that there should be some- 
thing in the nature of control or influence which can 
properly be described as a keeping back of the 
woman, and it cannot properly be said that a man 
detains a woman if she has n) desire to leave and 
on the contrary wishes to stay with him, Where, 
therefore, a married woman elopes with the accused, 
lives with him willingly and is not willing to leave 
him and isalso a free agent, there is no ‘keeping 
back’ within s. 498. Hmperorv. Mahiji (3), follow- 
ed. [p. 520, ccl 1.1 


For a ‘conviction under s. 497 or s. 498, Penal 
Code, a complaint by the husband is an essential 
requirement which cannot be dispensed with. If a 
criminal charge of adultery is to be preferred a 
formal complaint of that offence must be instituted 
in the manner provided by law, and if it is not, 
the 1equirements of s. 199 of the Criminal Proce- 
dure Code, will not have been satisfied. In the ab- 
sence of a legal complaint for the offence of adul- 
tery and inthe absence of necessary averments, no 
offence under s. 497 can be alleged against the 
accused, Ghemon Garo v, Emperor (5), Emperor v, 
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Imankhan (6)and Emperor v. Isap Mahomed (7), 
followed [p. 530, col. 2.] 

Where a married woman discarded by her hus- 
band. and living with her father and brother fell 
in love with her next door neighbour and they 
eloped to another place : 

Held, thatthe elopement was a joint adventure in 
which the motive force was mutual affection, and 
there was no enticement within the meaning of 
s. 498, [p. 530, col. 1.] 

Cr. A. against an order of the Presidency 
Magistrate, Additional Court, Mazagaon, 
Bombay. 

Messrs. G. C. O'Gorman, P. B. Ranadive 
and M. D. Dharkar, for the Accused. 

Mr. N. C. M. Acharya, for the Comp- 
lainant. 

Mr. P. B. Shingne, for the Crown. 

Broomfield, J.—The appellant in this 
case, Ramnarayan Baburao Kapur, has been 
convicted of offences under ss. 498 and 
497, Indian Penal Code, in respect of 
Ranganayaki, the wife of R. Shrinivas 
Raghavan, and has been sentenced for 
each offence to rigorous imprisonment for 
three months and a fine of Rs. 500. The 
charges were, firstly, that between January 
23, 1935, and January 31, 1935, at Bombay 
he took or enticed away Ranganayaki 
whom he knew to be a married woman from 
her brother who had the care of her on 
behalf of her husband with the intent 
specified in s. 498; secondly, that between 
January $1, 1935, and February 15, 1935, he 
detained her at Bombay with the same 
intent, and, thirdly, that between the 
dates he committed adultery with her at 
Bombay. 

The case took a year to dispose of in the 
Magistrate's Court and the record is very 
bulky. Lshall endeavour to be as brief as 
possible, but it will be necessary to set out 
the facts atsome little length. Ranganayaki 
was born on September 28, 1916. Her 
father, who is an Advocate of the Madras 
High Court, lives at Chetpelt, a suburb of 
Madras. On July 14, 1932, the girl was 
married to R. Shrinivas Raghavan, she 
being atthat time under sixteen years of 
age. She had not attained puberty. 
However, she went to her husband's house, 
and the period between the marriage and 
September 13, 1932, i. e. about two months, 
was spent by her partly at her husband's 
house aud partly with her parents. The 
longest period she stayed in her husband’s 


house was about a month Ranganayaki 


says that the marriage was not con- 
summated. From the very beginning, 
there were quarrels and the relations 


between them seem to have been most 
uncomfortable. Ranganayaki was finally 
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turned out by her mother-in-law ou Septem- 
ber 18, and after that she never went back 
to her husband's house. 

ft appears that the marriage was a 
failure from the first. Ranganayaki blames 
her husband to same extent and also his 
mother. She may have had reasons for 
her complaints. It appears that her hus- 
band's mother is suffering from leprosy and 
Ranganayaki's father has admitted that she 
treated the girl harshly; also that she had 
her son, Ranganayaki’s husband completely 
under her thumb. On the otLer hand, of 
course, it may have been pariy Ranga- 
nayaki’s fault, or it may have been simplv a 
case of complete incompatibility. The fact 
remains and it is perfectly clear that it was 
an unsuccessful marriage and there was no 
love lost between them. 

At the beginning of December 1932, 
Ranganayaki and her two sisters were ali 
abducted by somebody called Doss when 
they were on their way to school and were 
taken to Cuddalore and Pondicherry from 
which place they were rescued by their 
father and brother. Ranganayaki’s story 
is that they went away with this man 
because they were not treated well at 
home. After thatthe girl was sent to a 
sort of boarding school with her sister, and 
in June 1933, she came hack to live in 
her father’s house at Chetpet. In October 
of that year or a little before the accused 
rented a house next door. He got into 
business touch with Ranganayaki’s father 
and ina very short time he became very 
friendly with Ranganayaki. In November 
when her father and elder brother were 
away from home Ranaganayaki went off 
with the accused to Bangalore and stayed 
with him for five days. She was then 
brought back by her father. The accused 
was not prosecuted at that time because, 
as Ranganayaki’s father says, -he wanted to 
avoid a scandal. Soon after this Ranga- 
nayaki s brother opened a box belonging to 
her and found some love letters written to 
her by the accused. In consequence of 
this, she was taken away to Mambalem and 
various other places. On February 15, 1934 
a complaint was made to the Commissioner 
of Police, Madras, that the accused was 
trying to take the girl away. In the same 
month Ranganseyaki’s father-in-law, i. e. 
her husband's father, died and she wag 
taken to her husband's house to pay a visit 
of condolence. There are ccnflicting 
accounts of what happened on that ocea- 
sion: Ranganayaki says that as goon as 
they got to the house her husband 
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pushed them out again; her father denies 
that there was any unpleasantness bet- 
ween them and the husband, although he 
admits that the mother-in-law refused 10 see 
Rangenay ski. ; 

In May 1934, Ranganayaki was taken to 
a place called Pallavaram, 12 miles from 
Madras, and she was afterwards sent 10 
Vellore. She came back to Cnetpet in 
June 1934. In July 1934, ber husband 
married again. All this time her educa- 
tion was being continued. Private tutors 
were employed by her father and she was 
working for the Matriculation Examina- 
tion. At. the end of 1934 her father’s 
suspicions were aroused by seeing her 
maidservant talking to the servant of the 
accused. So he forced open a box belong- 
ing to her and found a number of letters 
written by the accused and a pnotograph 
of him. These letters suowed that they 
were planning to escape for the purpose of 
getting married on or about January 4, 
Ranganayaki was locked up, however, and 
that was prevented. But on January 23, 
1935, when the girls father was absent 
from the house and her brother, the comp- 
lainant, was having nis lunca, she seized 
the opportunity of escaping and went 
away with the accused in a motor car and 
then took an. aeroplane and flew to 
Bangalore. Sno was found wits the 
accused in Bombay on February l4. Tney 
were staying ina flat in- Lamington Road. 
On February 19, a complaint of an 
offence under 8. 498 was made by the 

T. 
Eo defence, to put itin a nutshell, is 
that Ranganayaki was discarded by her 
husband and unhappy at home and she 
and the accused are lovers and agreed to 
elope together. Ranganayaki fully supports 
the accused in this story. We nave come 
to the conclusion that the conviction of the 
accused is quite unsustainable for several 
reasons. ‘The first pomt 18 as to tue 
validity of the complaint. IJtis laid down 
in s. 199, Criminal Procedure Gode that no 
Court shall take cognizance of an olfe:.ce 
under s. 497 ors. 493 except upon a comp- 
laint made by the husband of the woman, 
or, inhis absence, made with tue leave of 
the Court by some person who had the 
care of such woman on his behalf at tue 
time when such offence was committed. 
There is some difficulty as 1o the meaning 
of the words “in his absence” in ibis 
section. One view, which has been accepi- 
ed by the Magistrate, is that the words 
mean “when tne husband is not staying 
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in the same house, as the wife at the time 
of the offence.” There is some authority 
for this view though not in any cas9 
reported in the authorised reports. AnotLer 
view, suggested by the learned Govern- 
ment Pleader, is that, the words only mean 
‘if the husband is absent at the time of 
the complaint.” For that view I think 
there is no authority. A third view, con- 
tended for by Mr. O'Gorman, learned 
Counsel for the appellant, is that the hus- 
band cannot be regarded as absent within 
the meaning of the section unless he is not 
available tu make the complaint. In the 
present case there was nothing to prevent 
the husband making the complaint except 
that he was not asked or did not care to 
do so. There is no direct authcrity for this 
view either. Mr. O'Gorman has relied on 
some observations of Sir Lawrence Jenkins, 
O. J. in Chhvtalal v. Nathabhai (1) as 
to the intention of the Legislature to 
reserve the right to complain to the 
husband in such cases. It is not neces- 
sary L think to attempt an exhaustive 
delinition of the meaning of these words. 
We think that if the prosecution had 
succeeded in making out its case that the 
complainant had the husband's authority 
to take care of Ranganayaki on his behalf, 
so that the complainant stoodin the place 
of the husband for the time being, while 
the husband was residing quite indepen- 
dently in another part of the town, it 
would have been ditticult to say that the 
requirements of s. 199, were not satisfied. 
Weshould have been prepared to hold in 
that case that the husband was absent 
within the meaning of the section. But as 
a matter 01 fact we are quite unable to 
accept the prosecution case in that respect, 
Lhe evidence of the complainant's father 
on this point is as follows: 

“After September 1932, she did not go back to 
her husbana’s place. Her husband subsequently 
sent word that she could stay with us safely as 
he was unable to make arrangements for her stay 
all of a sudden in a separate place. Her husband 
was living in a rented houses when there was not 
sufficient accommodation. It was for this reason, I 
Said, that £ and my son hud the care of Ranga- 
nuyuki ou behalf 01 her husband. ‘Lhis message 
was sent throuzh 5. P. S. Raghavan, uncle of her 
husband. He personaily came and saw me. He 
came and told me that I and my son should take 
charge of my daughter Kanganayaki on behalf of 
ber husband as ber husband did not relish her 
staying with him (4. e. the uncle) who had offered 
a tempurury resiuence for her. Subsequently her 
husband sent word that Kanganayaki should stay 


with him qwpparently that means the uncle again) 
along with bis motner.” 


(1) 25 B 151;2 Bom. L R 665. 
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The witness has also stated that when 
he was away from home he used to leave 
the complainant in charge. The husband's 
uncle, referred to in this evidence, has 
not been called as a witness. The evidence 
of the father and that of the complainant, 
which carries the matter no further, is 
quite insufficient by itself to show any 
sort of delegation of the husband's autho 
rity to either of them. It is quite clear 
that within ashort time of the marriage 
the husband ceased to care for Rangana- 
yaki, if heever had doneso,and gave her 
up asa bad job. The few letters he wrote 
to herin the early days of the marriage 
show very little affection or patience, and 
after October 1932, he never wrote at all 
either to her or to her father. He never came 
near the house, never inquired after her, 
never sent her any presents. He was not 
consulted about her being educated, and 
coached for Matriculation. It seems that 
he did not approve of higher education for 
women and had told her father so. When 
Ranganayaki went off with the accused, 
the husband was not consulted about tak- 
ing proceedings. He was not even inform- 
ed of the affair by the complainant or his 
father. As far as the evidence goes, he has 
never taken the slighest interest in the 
present case. [tis quite true that Ranga- 
nayaki admitted when she was first brought 
before the Magistrate that she was under 
the protection of her father and brother in 
Madras. No doubt she was under their 
protection and care, but that is not enough. 
It has to be shown that they had the care 
of her on behalf of her husband. 

The learned Magistrate is quite right 
in saying that express delegation is not 
necessary. But the words ‘on his behalf’ 
must be given some meaning. It is not 
enough that a person should take care of 
the wifeinstead of the husband because the 
husband will not take care of her and 
there is no one else to doit. Here the hus- 
band had obviously washed his hands of 
the girl, forthe time being at any rate, 
and having nowhere else to goshe went 
to her parents’ house. What happened was 
simply that her father and brother treated 
her as though she were still subject to the 
paternal authority or, to the authority of 
the senior members of the Hindu joint 
family. (The complainant, I may say, is 
only afew years older than Ranganayaki 
herself). I daresay that both of them did 
their duty according to their lights and 
they did what they thought was best for 
the girl. But the fact remains that they 
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were acting on their own authority or assum- 
ed authority and not by the authority or on 
behalf of the husband. That being so, the 
complaint is not competent under s. 199 
and that in itselfis sufficient to invalidate 
the conviction. In addition, however, it is 
an essential ingredient of the offence under 
s. 498 that the person concerned shall have 
been taken or enticed from a person hav- 
ing the careof her on behalf of the husband, 
and that fact not having been established, 
the conviction under count No. 1 of the 
charge cannot be sustained. 

The next point is that the taking and 
the enticing, if there was any, obviously 
took place in Madras and the Magistrate 
in Bombay had no jurisdiction to try these 
offences, Itis laid down in s. 17/of the 
Oode that every offence shall ordinarily be 
inquired into and tried by a Court within 
the local limits of whose jurisdiction it was 
committed. It has been repeatedly held in 
cases under s. 361, Indian Penal Code, 
(where the same words are used) that the 
‘taking’ in these cases is nota continuing 
offence but is complete as soon as the per- 
son concerned is out of the keeping or con- 
trol of the guardian. Ths same applies to 
enticing also. No doubt enticing in itself may 
be a continuous process, but enticing from 
a particular person cannot be so, 7. e.s it 
cannot continue afer that person's con- 
trol has ceased. The word ‘ordinarily’ in 
s. 177 means “except where provided other- 
Wise in the Code” see Emperor v. Govar- 
dhan Ridkaran (2). There are no special 
provisons as to the trial of offences under 
s. 498, cl. (4), s. 181 only applies to kidnap- 
ping and abduction. As a matter of fact, 
speaking for myself, I doubt if there is any 
satisfactory and sufficient evidence that 
there was any enticing in this case. Ranga- 
nayaki says in her evidence: 

“I informed the accused that I was discarded by 
my husband, At my suggestion the accused sought 
the advice of a lawyer as I was anxious to marry 
him. The accused was also anxious to marry me. 
I had fixed January 1935, to leave with the ac- 
cused. It was fixed at my suggestion. The sub- 
sequent change to January 23, 1935, was also at 
my suggestion. Iwas anxious to leave Madras as 
I did not like Madras. Itwas my love and affection 
for the accused that made me go with the accused 


and not the ornaments, money and diamond rings 
which he offered me.” 


No doubt Ranganayaki may be infatuated 
with the accused and her evidence to 
some extent is suspected for that reason. It 
is quite possible also as the learned Govern- 


(2) 30 Bom. LR 387; 109 Ind. Cas. 357; A I R 
1428 Bom. 140; 29 Or. LJ 533;10 ATI Or, R157, 
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ment Pleader suggests, that the accused 
may have deceived her in many ways. 
But considering the whole history of the 
affair as it appears in evidence, I cannot 
see any reasons to doubt that the two were 
in love with one another and the elope- 
ment was a joint adventure in which the 
motive force was mutual affection and not 
any enticement by the accused. So far as 
the second count of the charge is con- 
cerned, failure to prove that the complain- 
ant had the care of Ranganayaki on behalf 
of her husband would not be material. 
But the question here is whether there 
really was anything that smounts to de- 
tention. The meaning of the word ‘detains’ 
in s. 498. has been recently discussed in 
Emperor v. Mahizi Fula (3). It was point- 
“ed out there that the word has its ordinary 
meaning of ‘keeping back. There may be 
various ways of keeping back. It need not 
necessarily be by a physical force, but the 
use of the word does require that there 
should be something in the nature of con- 
trol or influence which can properly be 
described as a keeping back of the woman, 
and it cannot properly be said that a man 
detains a woman if she has no desire to 
leave and .on the contrary wishes to stay 
with him. It seems to me in this case 
that it cannot be said in any sense that 
Ranganayaki was kept back by the accused 
either from her husband or from the com- 
plainant. She has. no more use for her 
husband than he has for her and she was 
evidently most unhappy at home. When 
she was examined by the Magistrate in 
the preliminary proceedings on March 4, 
19 5, she saic: 

“Tt is not true that I am unlawfully and illegally 
detained. It is not true that my life is in danger. 
My liberty is not in any way fettered. I ama free 
agent and I am able to do what I like. I am 
about 18 years and five months old. I have suffi- 
cient means of my own here and I am able to 
look after myself. I do not want to go out of 
Bombay. I shall appear in Oourt whenever requir- 


ed. I do not want to goto my father or to my 
brother.” 


1 think that neither force nor persuasion 
was at all necessary to keep her with the 
accused. She was a free agent as she 
says and stayed with him because she 
wished to do so. It would be impossible 
to say that the accused detained her unless 
the word is to be taken to mean no more 
than maintain or harbour, which I think 
cannot be the case. Lastly, coming to the 
charge of adultery, it appears that there 


was no legal complaint of this offence. 

(3) 58 B 88; 147 Ind. Oas, 43; AI R 1933 Bom. 
489; (1933) Cr. Oas. 1593; 35 Or. L J 376; 35 Bom. L 
R 1046;6 R B 184. 
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What was alleged in the complaint was 
that Ranganayaki was putting up with the 
accused; that he proposed to elope with 
her and marry her; that her life was like- 
ly to be ruined and that it was dangerous 
to allow her to remain with the accused 
and absolutely necessary to rescue her 
before it was too late. Nowhere was 
it stated that adultery had been commit- 
ted. Nor was any statement made to that 
effect in any of the preliminary proceed- 
ings. The case was registered as one 
under s. 498 and there is nothing to show 
that it was treated by anybody as any- 
thing eise until the recording of certain 
evidence in the course of the actual trial. 
The learned Magistrate's view is that if a 
petition contains an allegation of facts ` 
which, if proved by evidence, would consti- 
tute a particular offence, then it may be 
regarded as a complaint of that offence. 
That may beso. But the necessary aver- 
ments must be present. It is not enough 
to say, as the complainant did say in his 
complaint that the girl was putting up 
with the accused and in danger of being 
ruined and so on. Thus even on the foot- 
ing that the complainant was competent 
to make the complaint at all, there is in 
fact no complaint of the offence of adul- 
tery apd it was illegal to convict the ac- 
cused of it. 

The learned Government Pleader refer- 
red us to a case in Jatra Shekh v. Reazat 
Shekh (4) as authority for the proposition 
that the Court has power to frame a charge of 
an offence under s. 497 or.s. 498 even without 
a complaint by thehusband. The Calcutta 
High Court, however, took a different view 
in a later case, Chemon Garo v. Emperor 
(5) and this High Court in Emperor v. Iman- 
khan (6) and Emperor v. Isap Mahomed (7) 
has also taken the view that a complaint 
by the husband is an essential require- 
ment which cannot be dispensed with. If 
a criminal charge of adultery is to be pre- 
ferred, a formal complaint of that offence 
must be instituted in the manner provided 
by law, andifit is not, the requirements of 
s. 199 of the Code will not have been satisfi- 
ed. The point is also made clear by cl. 3, 
s. 238. For those reasons the appeal must be 
allowed and the convictions and sentences 
of the accused set aside. ‘The bail bonds 
are cancelled. 

N. Appeal allowed. 

CS 29 Cais 6 C W N 677 

rs 14 Bon R141; 14 Ind. Oas. 671; 13 Or. L J 
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LAHORE HIGH COURT 
Civil Revision Petition No. 375 of 1936 
December 2, 1936 
Tux CHAND, J. 
SUMER SINGH —PLAINTIFF — 
PETITIONER 
VETSUS 
HET LAL AND ANoTAER—DEFENDANTS — 
M RESPONDENTS 

Co-heirs— One co-heir, if can give valid dischargein 
respect of debt due to deceased ancestor without consent 
of other co-heir. 

One co-heir cannot give a valid discharge, in res- 
pect of a debt due tothe deceased ancestor, without 
the concurrence of the other cc-heirs. Payment to 
one of them is valid to the extent of his own share of 
the debt only and it could not operate asa discharge 
of the other's share and such payment, whether 
genuine or not, cannot affect the other's right to 
recover from the debtor his share ofthe debt. Mathra 
Das v. Nizam Din (1), Maya Ram v. Habib (2), Malan 
v. Tara Singh (8), Banamali Satpathi v. Talua 
Rambari (4), Shaikh Hakim v. Adwaita Chandra Dal 
(5), Umakant Balkrishna v. Martand Keshav(6) and 
n Ibrahim Taragan v. Rama Iyer (7), follow- 


ed. 

QO. R. P. against the decree of the Senior 
Subordinate Judge, Gurgaon, with appel- 
late powers, dated February 10, 1936, 
reversing that of the Additional Subordi- 
nate Judge, Third Olass, Gurgaon, dated 
July 29, 19385. 


Mr. Bashir Ahmed, for Chaudhri 
Asadullah Khan, for the Petitioner. 

Mr. L. M. Datta, for the Respondents. 

Judgment.—The plaintiff Sumer Singh 
Instituted a suit for recovery of Rs. 500 
against defendants Nos. 1 and 2, Het Lal 
and Sheo Narain, on foot of a balance 
for Rs. 355 struck by Het Lal, defendant 
No. 1 alone on June 19, 1935. The trial 
Judge decreed the suit for the principal 
sum, Rs. 355, against defendant No. 1 
alone. He disallowed interest, as the pro- 
visions of the Punjab Regulation of 
Accounts Act had not been fulfilled. He 
exonerated defendant No. 2 from liability 
and dismissed the suit against him. On 
appeal by Het -Lal, the learned Senior 
Subordinate Judge has dismissed the suit 
against him also. The plaintiff bas come up 
in revision to this Court. 


The facts found are that-the account, 


in which the balance in suit was struck, 
was started by the defendant in the life- 
time of Prem, grandfather of the plaintii. 
Prem had ason Bakhtawar, who had two 
sons, Kundan and Sumer Singh. Bakhtawar 
died first, and a few years later Kundan 
also died, leaving a widow Musammat 
Champa. It has been found that Sumer 
Singh and Musammat Champa are separate. 
The learned Judge has also found that the 
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debt devolved on Sumer Singh and 
Musammat Champa in equal shares. 

The defendant Het Lal pleaded repay- 
ment of the entire amount to Musammat 
Ohampa and claimed this to be a valid 
discharge of the debt. He also pleaded 
that the suit was not maintainable as 
Musammat Champa had not been implead- 
ed as a party. The trial Judge held 
that the alleged payment was not proved 
and also that Musammat Champa was not 
a necessary party as the debt had been 
inherited by Sumer Singh alone from 
Prem. The Senior Subordinate Judge has 
held, as already stated, Sumer Singh and 
Musammat Champa succeeded to the debt 


in equal shares. This is a finding of 
fact, which cannot be questioned in 
revision, The learned Judge has, however, 


not gone into the question as to whether 
the alleged payment to Musammat Champa 
was genuine or not, asin his view of the 
law payment to one ofthe joint promisees 
was a valid payment and discharged the 
debtor of his liability for the entire 
amount. In this view of the law and, 
baving regard to the admission of Musammat 
Champa that she had been paid the entire 
amount due onfoot of the account, the 
learned Judge did not think it necessary 
to gointo the question of the genuineness 
or otherwise of the alleged payment. 

There is no doubt that the learned Judge 
was wrong in law relating to the validity 
of discharge by Musammat Champa, so far 
as it related tothe half share of thedebt 
due to the plaintiff. The leading Punjab 
case on the subjecl is Mathra Das v. 
Nizam Din (|), whsre it was held that 
payment to one of the several co-mort- 
gagees, witnout the consent of the other 
co-morigagees, is not the complete dis- 
charge of the mortgage debt but that the 
payment is valid to the extent of the 
suare of the receiving mortgagee only. 
To the same effect are Maya kam v. Habib 
(2), Malan v. Tara Singh (3) and Banamali 
Satpathi v. Talua Rambari, 55 Ind. Cas. 811 


(43. The same principle has been applied 
to joint creditors, other than co-mort- 
gagees in Shaikh Hakim v. Adwaita 


Chandra Dal, 49 Ind. Cas, 63 (5). Similarly 


(1) 68 P R 1917; 41 Ind, Oas. 921; 81 P W R 1917; 
107 PLR 1917 (F B). 

2) 3 Lah. L J 502. 

4 Lah, LJ 23; 63 Ind. Oas. 744; A I R 1922 
Lahk. 64. 

(4) 55 Ind. Cas. 811; AI R 1920 Pat. 464; 1 PLT 
102; 5 P L J 151. 

(5) 49 Ind. Oas. 63; 22 O W N 1021; AI R 1919 Cal. 
592. 
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it has been held in Umakant Balkrishna 
v. Martand Keshav (6) and Sheikh Ibrahim 
Taragan v. Rama Iyer (7), that one co- 
heir cannot give a valid discharge, in 
respect of a debt due to the deceased 
ancestor, without the concurrence of the 
other co-heirs. It is, therefore, clear that 
payment of Musammat Champa was valid 
to the extent of her own share of the 
debt only and that it could not operate 
as a discharge of the plaintiff's share. 

It is no doubt true that Musammat 
Champa had not been impleaded as a 
party, but in the peculiar circumstances 
of this case this defect is not fatal to 
the suit. Whether the payment to her 
was genuine or not, it cannot affect the 
plaintiff's right to recover from the debtor 
his share of the debt. 

I accordingly accept the petition for 
revision, set aside the judgment of the 
Senior Subordinate Judge and pass a 
decree in favour of the plaintiff Sumer 
Singh against Het Lal defendant for 
Rs. 177-8-0. Having regard to all the 
circumstances I leave the parties to bear 
their own costs throughout. 

Petition aecepte d. 


D. 
(6) A I R 1933 Bom. 245; 145 Ind. Cas. 164; 35 Bom. 
L R 388;6 RB 59 


(7) 35 M 685; 10 Ind. Cas. 874; 21 M L J 508: (1911) 
IM W N 442. 


___MADRAS HIGH COURT 
Civil Revision Petition No. 1039 of 1935 
. November 12, 1936 
Mapuavan NAIR, J. 
MARUDAMUTHU KADURAR— 
PETITIONER 
VETSUS 
Minok ARUMUGASWAMI KADURAN 
AND ANOTRER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 89—Court sale—Money deposited by purchaser of 
portion of property sold, whether can be treated as a 
deposit by judgment-debtor under O. XXI, r. 89, with 
consent of purchaser, 

The money deposited by the purchasers in a 
Court auction is in the custody of the Court until 
final orders are passed with respect to the sale 
and they cannot, while the money is kept in the 
custody of the Court pending final orders relating 
to the sale, operate upon if and make it available 
to the judgment-debtor for a deposit under O. XXI, 
r. $9, Civil Procedure Code, by consenting that the 
money deposited by them may be treated as a de- 
posit made by the judgment-debtor. 

Where the purchaser of one of the lots sold in 
execution of a decree took a private sale from the 
judgment-debtor subsequently for a higher amount 
and expressed his willingness that the amount de- 
posited by him may be treated as a portion of the 
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deposit made by the judgment-debtor and the judg 
ment-debtor deposited only the balance of the decree 
amount and poundage: 

Held, that he was not entitled to do so and there 
was no valid deposit under O. ANI, r. 89. 


©. Rev. Pet. under s. 115 of Act V of 
1908 and s. 107 of the Government of India 
Act, praying the High Court to revise the 
order of the District Court of Trichinopoly, 
dated August 13, 1935, and made in Č. M. 
A. No. 40 of 1935 (E. A. No. 882 of 1934) in 
ee No. 109 of 1927 Sub-Court, Trichino- 
poly. 

Messrs. K. Rajah Ayyar and L. A. 
Gopalakrishna Ayyar, for the Petitioner. 

Messrs. S. Parthasarathy and V. K. 
Thiruvenkatachari, for the Respondents. 

Judgment —This Civil Revision Peti- 
tion arises out of an application made 
under O. XXI, r. 89, Civil Procedure Code 
to set aside a Court sale. The application 
was made by three petitioners, of whom 
the petitioner was the third petitioner before 
the Subordinate Judge. The other two 
petitioners were the purchasers of two lots 
- the property sold, namely, lots Nos. 1 and 


The facis are briefly these. In execution 
of the decree in O. 5. No. 109 of 1927 in 
which the petitioner was the only defen- 
dant four items of property were ordered 
to be sold. The first petitioner in the lower 
Court purchased the first lot for. Rs. 1,000, 
which was deposited by him. Lot No. 2? was 
not sold. The second petitioner purchased 
the third lot for Rs. 800. He also deposited 
the money into Court. Lot No. 4 was pur- 
chased for Rs. 1,005 by the decree-holders 
who were minors represented by their next 
friend. Pending confirmation of the sale 
the 3rd petitioner that is, the judgment-’ 
debtor-petitioner privately sold lot No. 1 to 
the first petitioner for a sum of Rs. 1,200. 
He wanted thatasum of Rs. 957-13-0 out 
of this amount may be appropriated to- 
wards the decree amount, the balance being 
the poundage of Rs. 423-0. Lot No. 3 pro- 
perties were sold by the judgment debtor 
privately to the second petitioner for 
Rs 1,000. He prayed that out of that sum 
Rs. 764-1-0 may be appropriated towards 
the satisfaction of the decree, the balance 
of Rs. 35-15-0 prepresenting poundage, 
The third petitioner the appellant has de- 
posited in Court Rs. 369-8-0. Thus the total 
amount available is Rs. 957-13-0. plus 
764-1-0 -plus 369-8-6, in all Rs. 2,091-6-6. 
This amount will cover the amount men- 
tioned in the sale proclamation that is, 
Rs. 1,998-4-6 plus 5 per cent. on the sale 
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price of lot No. 4 purchased by the decree- 

olders plus poundage in respect of the 
Sale of lot No.4. In these circumstances the 
three petitioners ask the Court to set aside 
the Sale stating that they have ccmplied 
with the provisions of O. XXI, r. 89, Civil 
Procedure Code, the relevant .portions of 
which are as follows: 

(1) Where immovable property has been sold in 
execution of a decree, any person, either owning 
such property or holding any interest therein by 
virtue of a title acquired before such sale, may 
apply to have the sale set aside on his depositing 
in Gourt (a) for payment to the purchaser, a eum 
equal to five per cent. of the purchase-money and 
(b) for payment to the decree-holder the amount 
specified in the proclamation of sale as that for the 
recovery of which the sale was ordered, less any 
amount which may, since the date of such pro- 


clamation of sale, have been received by the decree- 
holder.” 


It will be observed that of the three peti- 
tloners, petitioners Nos. 1 and 2 are them- 
selves purchasers of two items of the property 
and are hence incompetent to maintain an 
application under O. XXI, r. 89. But the 
judgment-debtor beirg one of the petitioners 
entitled toapply under O. XXI, r. 89, the 
question whether the sale can be set aside 
in the above circumstances has to be con- 
sidered; and, as already stated, he is the 
only petitioner before this Court. ; 


The learned Subordinate Judge set aside 
the Court sale, but his order was set aside 
by the learned District Judge. 

The question of law presented by this 
case is a novel one and has not been the 
subject-matter of decision in any Court. 
Tt is argued by the petitioner that, inas- 
much as the two purchasers have expressed 
their willingness that the money deposited 
by them in Court, may be used by him as 
the properties have been privately sold to 
them, he has complied with the provisions 
of O. XXI, r. 89, Civil Procedure Code; by 
depositing in Court the necessary funds 
and the sale should, therefore, be set aside. 
He is supported in his application by the 
two other purchasers. It appears to me 
that the contention of the petitioner cannot 
be accepted. If the money deposited by the 
purchasers of lots Nos. 1 and 3 can be used 
by the appellant, then no doubt, the sale 
should be set aside. The question is, can 
it be said in the circumstances of the 
present case that the appellant has deposit- 
ed in Court the necessary sum? It is argu- 
ed that since the purchasers of lots Nos. 1 
and 3 have expressed their willingness that 
the money deposited by them may be used 
by the petitioner, that money has become 


his for depositing in Court and that he has, pi 
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therefore, deposited into Court the neces- 
sary amount. In support of this contention 
an unreported decision of this Court in 
C. M. A. No. 82 of 1911 has been brought to 
my notice, but that case is distinguishable 
from the present one inasmuch as the 
amount in Court standing to the credit of 
the co-parceners which they allowed the 
5th defendant, the petitioner, to use for 
setting aside the sale was their own money, 
that is money lying to their credit, and, 
therefore, it may well be said that it be- 
came the money of the petitioner for him 
to deposit in Court within the meaning of 
O. XXI, r. 89, Civil Procedure Code, when 
they expressed their consent to the course, 
If in the present case the amount deposited 
by the petitioners Nos. l and 2 can, after 
the deposit, be said to be money which they 
can deal with as they liked, then the argu- 
ment that taking that amount also into 
consideration the petitioner has deposited 
in Court sufficient amount to make the pay- 
ments, may be accepted. It seems to me 
that after making the deposit the money 
deposited by the purchasers is in the 
eistedy of the Oourt till final orders are 
passed by it with respect to the sale. If 
the sale is confirmed the purchasers gets 
the property and the money can no longer 
be claimed by them. If on the other hand 
it is set aside they will be refunded the 
money and it becomes theirs. But they 
cannot while the money is kept in the 
custody of the Court operate upon it to 
enable the person wanting to set aside 
the sale to use it for the purpose of de- 
positing in Court within the meaning of 
O. XXI, 1. 89. Inthe circumstances of the 
present case I am not satisfied that the 
petitioner has deposited in Court the amount 
necessary for making the payments under 
cls. (a) and (b) of O. XXI, r. 89, Civil Pro- 
cedure Code, In my opinion the order of 
the lower ‘jourt is right and the Civil Revi- 
sion Petition is dismissed with costs. 
A. Petition dismissed, 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 328 of 1936 
January 20, 1937 
NramatT ULLAH, J. 
BANU MAL—PLaintTlrr—A PPLIGANT 
VETSUS 
RATAN DEO—Derenpant—Oppositg PARTY 
Contract Act (IX of 1872), s. 23—-Prasecution 
under s.408, Penal Code, pending—Accused execut- 
ing promissory note andgiving some cash tocom- 
ainant—Joint application to Court to wtthdra w 
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prosecution—Application reciting receiving consider- 
ation inform of cash and pro-note—-Pro-note, whe- 
ther can be enforced. 

The defendant was in the service of the plaintiff 
and was alleged to have embezzled a large sum of 
money for which he was being prosecuted for an 
offence under s. 408, Penal Code. While the erimi- 
nal proceedings were pending the promissory note 
in suit was executed. The promissory note itself 
recited the fact of the pending prosecution. On the 
same date anapplication was presented in the Cri- 
minal Court in which the case under s. 408 was 
pending, and it was stated in that application that 
the accused had been pardoned by the complainant, 
that 8 certain sum has been paid in cash and pro- 
missory note executed for Rs, 500 bythe defendant 
and his brother as surety. It was prayed that the 
case be consigned to the record room and the crimi- 
nal proceedings were dropped : 

Held, that the recitals contained in the promissory 
note and the petition presented in the Criminal 
Court and surrounding cireumstances left no room 
for doubt, that the withdrawal of the criminal pro- 
ceedings was part if not the whole of the considera- 
tion for the promissory note. The promissory note 
was clearly the result of a compromise between the 
parties, one of whom, viz., the plaintiff, agreed to 
drop the criminal case, in case, the other, viz., the 
defendant, agreed to pay a certain sum in cash and 
execute a promissory note and that a part of the 
consideration, at any rate, of the promissory note in 
suit, was the abandonment of the pending criminal 
proceedings which had been taken by the plaintiff 
under s. 408, Penal Code, a non-compoundable offence, 
and that for this reason the promissory note 
was void and not enforceable. Jat Kumar v. Gauri 
Nath (2) and Dwijendra Nath Mullick v. Gopiram 
Gobindram (3), distinguished, Ali Hussain v. 
Mohammad Nazir Ali (1), explained. 


O. Rev. App. against an order of the Smal] 
Cause Court Judge, Dehra Dun, dated May 
26, 1936. 

Mr. G. S. Pathak, for the Applicant. 

Mr. C. B. Agarwala, for the Opposite 
Party. 


Order.—This is an application for revi- 
sion under s. 25, Small Cause Oourts Act, 
by the plaintiff whose suit has been dis- 
missed by the lower Court. The plaintiff 
claimed Rs. 594 on foot of a promissory note 
executed by the defendant Ratan Deo and 
his deceased brother Sudama. The defence 
was that the promissory nole had been exe- 
cuted in consideration of tl.e plaintiff stifling 
a prosecution of the defendant for criminal 
breach of trust and that for this reason the 
promissory note is not enforceable. It is 
common grcund that the defendant was in 
the service of the plaintiff and was alleged 
tohave embezzled a large sum of money for 
which he was being prosecuted for an offence 
under s. 408, Indian Penal Code. While the 
criminal proceedings were pending the pro- 
missory note in suit was executed. The 
promissofy note itself recites the fact of the 
pending prosecution. It also recites that 
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a sum cf Rs. 5,000 had been embezzled by 
the defendant but that the plaintiff had 
remitted the entire amount embezzled except 
Re. 5(0 for which the promissory note was 
executed. The note is dated September 14, 
1434. On tie same date an application was 
presented in the Criminal Court in which 
the case under s 108 was pending, and it 
was stated in that application that the ac- 
cused had been pardoned by the complain- 
ant, that a sum of Rs. 210 (?) has been paid 
in cash and promissory note executed for 
Rs. 500 by the defendant and his brother as 
surety. It w.s prayed that the case he 
consigned to the record room. The applica- 
tion was signed by both the parties, 7. e. 
the complainant and the accused. It does 
not appear what order the Criminal Court 
passed, but it is not disputed thatthe cri- 
minal proceedings were dropped 

The suit which has given rise to this 
revision was instituted on April 6, 1936. 
As already stated, it is based on the pro- 
missory note and ne mention is made in the 
plaint of the defendant having embezzled a 
certain sum of money part of which formed 
the consideration of the promissory. note. 
The Court had, therefore, to decide the only 
issue which arose in the case, viz., whether 
part of the consideration for the prcmissory 
note being ihe withdrawal of non-compound-— 
able criminal proceedings, the note is void. 
The lower Court has answered the issue in 
the affirmative Itis contended in revision 
that the consideration of the promissory 
note was merely the promise by the plain- 
tiff to forego a larger part of his claim 
against the defendant and to accept 
Rs. 500 in full discharge of his liability. It 
is argued on the authority of certain cases 
that a promise to pay, what is in fact due 
by the defendant, is not void only because 
the defendant vas guilty of a non-com- 
poundable offence in relation to the money. 

The essential question in a case like this 
is whether the consideration or object of the 
promissory note was an agreement to drop 
a pending prosecution for a oon-compound- 
able offence. The questicn is one of fact 
and its answer must depend upon the cir- 
cumslancesin which the promissory note is 
executed. Learned Advocate for the appli- 
cant has strongly relied upon the case in 
Ali Hussain v. Mohammad Nazir Ali (1), in 
which the facts were somewhat similar ; 
but this Court upheld the decree holding 
that the consideration of tke bond was not 
the withdrawal of a pending prosecution. 


(1) (1930) A L J 1297; 129 Ind. Cas. 441; A I R 1930 
AH, 826; Ind. Rul. (1931) All. 169. 
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I find that this Court did not and could not 
record its own finding of fact and had to 
accept the facts found by the lower Appel- 
late Court which had held that the with- 
drawal of the prosecution was not the con- 
sideration of the mortgage: deed then in 
suit. . The case is no authority for the pro- 
position that in every case where a civil 
liability cogexists with the criminal liability, 
the bond taken in satisfaction of the civil 
liability is not affected by the withdrawal of 
a pending presecution. It depends entirely 
upon the circumstances of each case as to 
whether the execution of the bond in satis- 
faction of the civil liability was partly in 
consideration of the withdrawal of the pend- 
ing prosecution. Jai Kumary. Guari Nath 
(2) was a case in which no criminal pro- 
ceedings had been started and there was 
room for the finding that the promise not to 
prosecute was no part of the consideration 
of the bond. Duvwiendra Nath Mullick v. 
Gopiram Gobindram (3), has also been re- 
ferred to. 
missioner whe had the prosecution with- 
drawn. There was consequently no promise 
by the complainant to withdraw the prose- 
cution which could be considered as part 
of the consideration for the bond then in 
suit. 

The law applicable to a case of this kind 
presents no difficulty. Section 23, Contract 
Act, declares that every agreement of which 
the object or consideration is unlawful is 
void. Such consideraiion or object is unlaw- 
ful, inter alia, if it is opposed to public poli- 
cy. Illustration A) appended to that section 
clearly shows that a promise to pay some- 
thing in consideration of the prosecution 
being dropped is void as its object is unlaw- 
ful. The question in each case is whether the 
whole or part of the consideration or object 
of the agreement is unlawful being opposed 
to public policy. Where the promise to pay 
and the withdrawal of the criminal proceed- 
ings are almost simultaneous, it is impossible 
to avoid the impression that there was a 
relation of cause and effect between the two. 
Cases are, however, conceivable in which 
though the promise to pay and the with- 
drawal.of criminal proceedings are simul- 
taneous, the latter may be no part of the 
consideration. In the present case ihe 
recitals contained in the promissory note 
and the petition presented in the Criminal 
Oourt and surrounding circumstances leave 
no room for doubt, for the withdrawal of the 

(2) 28 A 718; 3A LI 506; A W N 1906, 212, 


(3) 53C 51; 89 Ind. Oas. 200; A IR 1926 Oal. 59; 
290 W N 855; 420 LJ 90. 


RAJA RAM V. DAULAT RAM (LAH) 


In that case jt was a Police Com- - 


5835 
criminal proceedings was part if not the 
whole of the consideration for the promis- 
sory noie. I do not think the defendant 
would have executed the promissory note 
admitting the facb that he had embezzled 
tte. 5,000 if he had not been assured that 
the criminal proceedings would he with- 
drawn, because otherwise the defendant 
should be assumed to have made unqualified 
admission of guilt in writing which he hand- 
ed over to the prosecutor himself. 

The promissory note was clearly the result 
of a compromise hetween the parties, one 
of whom, viz., the plaintiff, agreea to drop 
the criminal case, in case the other, viz., the 
defendant, agreed to pay a sum of Rs. 250 (?) 
in cash and execute a promissorynote. The 
plaintiff also agreed to forego his claim for 
the rest of whatthe defendant was supposed 
to have embezzled. The defendant's brother 
agreed to join in the execution of the pro- 
missory note in consideration of the plaintiff 
dropping the criminal case against the de- 
fendant in whom his brother was clearly 
interested. In this view I hold that a part 
of the consideration, at any rate, of the pro- 
missory note in suit, was the abandonment 
of the pending criminal proceedings which 
had been taken by the plaintiff under s. 408, 
Indian Penal Code, a non-compoundable 
offence, and that for this reason the pro- 
missory note is not enforceable. The plain- 
tiffs suit has been rightly dismissed by the 
lower Gourt. This application for revision 
is also dismissed with costs. 

D. Application dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 647 of 1936 
December 2, 1936 
TEK Onanp, J. 
RAJA RAM—Derenpsnt— 
APPELLANT 
VET8SUS 
DAULAT RAM—PLAINTIFF AND 
JHAGRU MAL—Dgrenpant— 
ast ouverts ; , 
hip — Rent deed signe y one partner 
Fe adhe pardon tne to be on TSehalf of firm--Other 
partner, if bound by such action, 

Where an entry ina rent deed purports to be on 
behalf of a firm of partners, though it is signed by 
only one of them, his act amounts to be one on behalf 
of the firm and is binding on his co-partner. Ram- 
bhat v. Ragho Krishna (i), explained and dissented 
from. Chinnaramanuja Ayyangar v, Padmanabha 
Piliaiyan (2), referred to. | 

S. C. A. from the decree of the District 
Judge, Ludhiana, dated February 28, 1936, 
affirming that of the Subordinate Judge, 
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First Class, 
1935. 

Mr. J. L. Kapur, for the Appellant. 

Mr. Indar Dev, for Mr. Achhru Ram, 
and: Mr. Achhru Ram, for the Respond- 
ents. 

Judgment.—This appeal arises out of a 
suit instituted by Daulat Ram against Raja 
Ram and Jhagroo Mal as proprietors of 
firm Banarsi Das-Ram Partap for recovery 
of rent and ejectment. The suit was 
contested by Raja Ram, who denied his 
liability on the ground that he was not 
a partner in the firm Banarsi Das-Ram 
Partap and that he never took the pre- 
mises on rent from the plaintiff nor did 
he recognise the plaintiff aslandlord. The 
trial Court overruled these objections and 
decreed the suit against both defendants. 
Raja Ram appealed to the District Judge, 
who affirmed the decision of the trial 
Court. 

The learned District Judge has found 
asa fact that Raja Ram was a partner in 
the firm Banarsi Das Ram Partap on 
April 1, 1931, when the rent deed was 
executed and the tenancy started. Mr. J. L. 
Kapur for the appellant has attempted to 
challenge this finding urging that it is 
not based on any evidence. But after 
hearing him I see no force in the con- 
tention. The evidence, direct and cir- 
cumstantial ieferred to by the learned 
District Judge, clearly supports his con- 
clusion. It must, therefore, be taken as 
finally settled that the appellant was a 
partner in the firm onthe date on which 
the lease was executed. 


Mr. Kapur next argued that, even if 
Raja Ram was a partner in the firm, he 
is not liable as the entry in the plaintiff's 
bahi evidencing the lease was executed 
by. Jhagroo Mal alone and was not signed 
by him. The entry, however, purports to 
be on behalf of firm Banarsi Das-Ram 
Partap, and though it is signed by Jhagroo 
Mal alone, thereis no doubt that he was 
acting on behalf of the firm and his act 
is binding on his co-partner. Mr. Kapur 
referred me to Ragoonathdas Gopal- 
das v. Morarji Jutha (1), but the 
facts of that case are clearly disting- 
uishable. ‘There, the lease had been 
taken pot in the name of the firm but 
in that of one of the partners only. In 
the case before me, however, Jhagroo Mal 


Ludhiana, dated July 1, 


expressly signed the entry on behalf 
of the firm. Mr. Kapur relies par- 
(1) 16 B 568, 
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ticularly on the obiter dictum at page 574* 
of the report of the Bombay case, 
where Farran, J., observed that where 
one partner takes alease of premises in 
his own name, though on behalf of the 
partnership and with the assent of his 
partners, the latter are not liable to be 
sued by the lessor for the rent reserved by 
the lease. This proposition appéars to me 
too widely expressed and, with all respect, 
I am unable to agree with it. This dictum 
has been expressly dissented from by the 
Madras High Court in Chinnaramanuja 
Ayyangar v. Padmanabha Pillaiyan (2), 
where certain rent-deeds executed by some 
partners were held to be binding on others, 
when it was proved that the executants 
had not exceeded their power in taking 
the leases and the other partners took 
part inthe management of the affairs of 
the firm after ihe leases had been taken. 
In the present case Raja Ram, instead of 
repudiating the lease, actually worked in 
the shop in dispute from the date of the 
commencement of the tenancy and con- 
tinued to do so during the period in dispute. 
Therefore, even if he had not originally 
authorised Jhagroo Mal to take the lease 
from the plaintiff, he, by his subsequent 
acts and conduct, ratified the transaction 
and is clearly liable to pay the rent and 
to surrender possession of the demised 
premises to the plaintiff. . i 

The appeal fails and is dismissed with 
costs. 

D. Appeal dismissed. 

(2) 19M 471 at p 476. 
*Page of 16 B.—[Ed.] 
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PRIVY COUNCIL ; 
Appeal from the Supreme Court of Canada 
April 15, 1937 
Viscount SANKEY, LORD BLANESBURGH, 
Lorp MERRIVALE, LORD ATKIN AND 
Lorp MAomMILLAN 
Nautical Assessors : 
Captain MAOKAY AND CAPTAIN UHAPLIN 
OAPTAIN W. F. WAKE-WALKER,; 
O. B. E., R. N.. APPELLANT 
' VETSUS 
STEAMER COLIN W., LIMITED. AND 
CTHERS—RESPONDENTS 

Shipping—Collision—Collision in broad daylight 
with ship in mooring—Defendant must prove inevit- 
able accident--Presumption. 

The fact of a vessel under steam colliding in 
broad daylight with a ship at her moorings is 
prima facie evidence of fault, and a defendant can- 
not escape liability: except by proving that a com- 
petent navigeting officer could not have averted the 


1937 j 


collision by the exercise of ordinary care and skill. 
It must be proved by the defendant that there was 
no fault on his part but the collision was due to an 
inevitable accident. Thomas Powell v. The Cuba (1) 
and City of Peking v. Compagnie Des Messagertes 
Maritimes (2). relied on. 

Messrs. R. F. Hayward, K. C. and Owen 
Baleson, for the Appellant. 

Messrs. G. S. C. Pilcher, K. C., R.C. 
Holder, Ka C., and Peter T. Buckneil, for 
the Respondets. 

Viscount Sankey. In the early morning 
of August 13, 1934, H. M. 8. “Diagon” with 
a pilot on board was proceeding up the 
St. Lawrence inbound from Quebec. The 
“Dragon” is a twin screw cruiser, 470 feet 
long, 41 feet in beam, and was draw- 
ing about 163 feet. Her shaft horse- 
power is about 40,000 and her cruis- 
ing speed is 12 knots (109 to 10% .revolu- 
tions) and her full speedis 2: knots. She 
intended to berth at the cross-wall at 
the innerend of the Market Basin, Montreal, 
which is situated on the north side of the 
river, and she had received a letter from 
the Harbour Authcrities stating that the 
berth would be ready forher at 9 o'clock, 
with a tug in attendance to berth her, if 
required. At a short distance before reach- 
ing the Jacques Cartier bridge over the 
river at the entrance to the harbour she 
altered her course to port, and passed 
underneath the middle of the bridge about 
8-37 Ae M. Assoon as she got clear ofthe 
bridge her look-out would have a full view 
of the Basin, but shortly afterwards the 
course upon which she was proceeding 
would prevent her having such a view. 
About 6to7 minutes later she came into 
collision with the “Maplebranch”, an oil 
bunkering steamer of 2382 feet in length, 
and with a beam of 354 ieet. At the 
moment of collision the ‘“Maplebranch” 
which had shortly before moved to that 
positicn wes lying moored alongside the 
steamer “New Northland”, at section 23 of 
the harbour on the north side of the river, 
and about 300 to 400 feet from the entrance to 
the Basin. The “Maplebranch” was badly 
damaged and shortly efterwards sank. 

On August 1t, the owners cf the “Maple- 
branch” began an action against the 
appellant hereinafter referred to as the 
defendant for damages arising out of the 
said collision. ‘The acticn came on for hear- 
ing on May 9, 1935, before the Hon. 
Mr, Justice Demers, the local Judge in 
Admiralty for the Quebec Admiralty Dis- 
trict of the Exchequer Court of Canada, 
assisted’ by two nautical assessors. There 
is no doubt as to the burden of proof in 
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sucha case. The fact of a vessel under 
steam colliding in broad daylight with a 
ship at her mooringsis prima facie evidence 
of fault, and a defendant cannot escape 
liability except by proving that a com- 
petent navigating officer could not have 
averted the collision by the exercise of 
ordinary care and skill. The substantial 
defence was that as the “Dragon” neared the 
entrance of the Market Basin, a small motor 
schooner called the “Saguenay Trader“ 
which is 103 feet long with a beam of 27 
feet, and which had been moored inside the 
Basin at the Victoria Pier, which forms the 
south side of the Basin, swung out in ordez 
to turn about at her berth, and that to 
avoid striking the schooner the defendant 
stopped and reversed the “Dragon's” 
engines, but the cross-current carried the 
“Dragon” over against the ‘“Maplebranch." 
In other words there was no fault on the 
part of the defendant, and the collision was 
due to an inevitable accident. The law as 
to inevitable accident is concisely summed 
up inthe judgment of Dr. Lushington in 
Thomas Powell v. The Cuba (1) :— 

“To constitute an inevitable accident it was neces- 
sary that the occurrence should have taken place in 
such a manner as not to have been capable of being pre- 
vented by ordinary skill and ordinary diligence. We 
are not to expect extraordinary skill or extraordinary 
diligence, but that degree of skill and that degree of 


iligence which is generall i 
eerste aoe AG cena peyan 
See also City of Peking v. Compagnie Des 
Messageries Maritimes (2). 

As soon, therefore, as the plaintiffs proved 
that the “Maplebranch” was struck while she 
was at her moorings, the onus was upon the 
defendant to satisfy the Court that he was 
not to blame. Mr. Justice Demers gave his 
judgment on June 21, 1935, and correctly 
proposed the question for determination, 
namely: “Did the defendant establish 
hat this was an inevitable accident ?” 
The learned Judge says: “ The defendant 
has not satisfied the Court that this was an 
inevitable accident.” From that decision 
the defendant appealed to the Supreme 
Court of Canada. Three Judges (Duff, C. J., 
Canon and Davis, JJ.), were in favour of 
dismissing the appeal. They state at the 
end of their judgment :— 

“While we think the onus lay throughout the cage 
upon the defendant to satisfy the Court that there 
was nofault upon him which directly caused the 
collision, the learned Judge has affirmatively found 
that there was such fault; and where the trial Judge 


as here, is not only an experienced local Judge in 
Admiralty but had the assistance of two assessors to 


1; (1866) 14 L T 603. 
(z (1888) 14 A © 40;6 Asp, M © 396; 
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advise him upon matters requiring nautical or other 
professional knowledge and arrived at a conclusion 
of fact upon conflicting testimony, it would need a 
very clear case of error for this Court, without the 
assistance of any assessors, to reverse such a find- 
ing.” 

Two Judges (Crocket, J. and Rinfret, J.) 
were for allowing the appeal. lKeferring to 
the orders given to the “Dragon” to stop 
and reverse, these Judges say :— 

“The undoubted fact is that when these ‘orders were 
given the ‘Dragon’ was face to face with an im- 
minent peril and that, unless she herself had then 
been guilty of some negligence which contributed to 
bring that peril about, the Warship’s Commanding 
and Navigating Officers, being thenin the agony of 
an imminent collision with the ‘Saguenay Trader’, 
could not properly be held to be accountable for any 
failure to exercise even ordinary care or nautical 
skill. Unless, therefore, there was some prior negli- 
gence upon their part which contributed to bring 
about the emergency she must be held blameless.” 


From that decision an appeal was brought 
by the defendant to His Majesty in Council, 
and the Judicial Committee his been assist 
ed by two assessors. 


Before examining facts, it is necessary to 
describe the situation of the Market Basin 
and the course of the trial. The Basin is 
on the north side of the St. Lawrence 
and has an open access to the river of a 
width of only 315 feet measured at right- 
. angles from the north wall to the end of 
Victoria Pier. Tothe eye of an approach- 
ing mariner the entrance, even when un- 
encumbered by shipping, is considerably 
Narrower owing to the “knuckle” projecting 
into the river on the north side a little 
distance below the point from which this 
Measurement is taken. When vessels lie 
at or near the ‘knuckle’, and particularly 
when one moors alongside another, as did 
the “Maplebranch”, the space available for 
vessels entering the Basin is further’ re- 
duced. There is calm waterin the Basin, 
but a strong current runs outside Victoria 
Pier, and, as it passes the end of the Pier, 
it sets strongly towards the north shore and 
runs diagonally across the entrance to the 
Basin at a speed variously estimatcd as 
being from 5 to 6 knots. On the morning in 
question, in addition to the ‘Maplebranch” 
and thé “New Northland” which were 
moored at the north side of the river, theie 
was another vessel, the “Tadoussac” belong- 
ing to the Canada Steamship Lines, at her 
moorings against the north wall, a little 
distance above the “New Northland", and 
partly within the entrance to Market Basin, 
She has a length of 350 feet and a beam of 
70 feet. lt is, therefore, obvious that, on 
this occasion, the entrance to the Market 
Basin was not an easy one, with the ‘‘Maple- 
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branch”, the “New Northland” and the 
“Tadoussac” in the positions described, und 
with a current of 5 to 6 knots running 
diagonally across the mouth of the Basin, 
lt was especially dificult for a vessel of the 
length of the “Dragon” beeause her Lows 
and forward part might be in thé still water 
of the Basin, while her after part and stern 
were still in the current setting der over 
towards the north shore. 

On August 18, an enquiry was held into 
the accident before a Wreck Commissi mer, 
assisted by two nautical assessors. Twenty- 
one witnesses gave evidence, The plaintiffs 
on October 1, filed their preliminary act, 
aud upon the 22nd of that month, delivered 
their statement of claim. At the hearing 
before Mr. Justice Demers, the evidence 
given at.the wreck enquiry was made part 
of the Court record, subject to the right of 
either party to recall any witness or to call 
new witnesses. The only witnesses who 
gave evidence in person at the hearing of 
the action were the defendant himself, his 
Navigating Officer Lieut.. Commander West, 

. N., Fernand Sioui, a waiter from the 
“Tadoussac”, and Edmund Bennett, a 
photographer. In addition to these Louis 
Lecalyez, another waiter from the 
Tadoussac” was recalled by the appellant 
and his evidence taken out of Court by an 
examiner. During the hearing before their 
Lordships a great deal of argument centred. 
round five documents. The first was a plan 
called D1. Upon this Lieut.-Commander 
West, Navigating Officer, had marked by . 
a black line the course which he said was 
pursued by him after passing underneath 
the bridge to the point from which he first 
saw the “Saguenay Trader” swinging round. 
inthe Market Basin. This chart was so 
marked at the enquiry before the Wreck 
Commissioner. At the hearing before 
Mr. Justice Demers another plan, known as 
D-9, was produced on behalf of the defen- 
ant, upon which had been plotted the course 
which he said was the one taken by the 
“Dragon” from the time she passed the 
bridge to the moment of the accident. 
Their Lordships are advised by their asses- 
sors that D-1 and D 9 are substantially the 
same, and both assessors say that the black 
line on 0-1, namely, the course alleged to 
have been taken by the “Dragon”, was a 
proper and seamanlike way of approaching 
the Basin, and tnat the course shown on 
D-9, was not unseamaniike; though they 
preferred the course shown on D-]. The 
other documents consisted of an extract 
from the Navigating Officer's notebook of 
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the “Dragon” on August 13, the entries in 


which are as follows :— 

“ 8:33" (at that timethe “Dragon” would have 
been 3mile below the bridge) “Altered 
course to Port.” 

8:37 Steady on 201 degrees, 

8°39 Altered course to Port. 

8'42 Altered course to Starboard, 30 degrees. 

8°43 Amidships. 

8'45 Full astern both. Hard-a-Port. 

8:45} Stop both engines.” | 

These entries were made by the midship- 
man, but the defendant has added a note 


to them :— 

“There were orders to helm which were given but 
which the midshipman has omitted to record, e. g., 
‘Stop both’ somewhere before 8°45,” 

The other documents were the movements 
of the main engines of the “Dragon” when 
arriving at Montreal. Those of the star- 
board engine are at follows :— 

“8'37 100 Revolutions. 

8:434 Stop. 

8°44 Full astern. 

8413 Excessive vibration on Starboard shaft.” 

The elocks which recorded the times in 
these two documents were in agreement. 
The clock frem which the movements of the 
port engine were recorded was one minute 


behind. The are as follows :— 

8°36 100 Revolutions. 

8423 Stop. 

8.43 Full astern. 

8.433 Bumped.” 

To these latter times one minule has to 
be added in order to synchronize them. 


The defendantsaid : 

“As I approached the Harbour Bridge I could see 
the.. . entrance tothe Victoria Basin, and as I 
came up I saw a ship moving down the starboard 
side of that entrance. J was at least a mile away, 
looking through my glasses. That ship was the 
‘Maplebranch’ which was going to her moorings 
alongeide the ‘New Northland’." 

When the “Dragon” passed underneath 
the Harbour Bridge she would be at a 
distance of about 3,450 feet from the Market 


Basin. The defendant continued : 

“Across the mouth of the Basin a current sweeps 
at an angle of about forty-five degrees with my 
course with a speed of about Sknote, T had, there- 
fore, to allow in entering the Basin for the side 
movement of the ship whichthat current will give 
me, and J, therefore, steer, not directly in the Basin 
but to port of it, so that as I get close to the 
mouth of the Basin JI am swept then by the current 
and find myself passing into the Basin. Itis es- 
sential that my speed should be kept high because 
otherwise the sideways movement of this current as 
1 pass through it will move me too far to one side 
and press me crossways on tothe wall. So that 
it is essential to cross into this cross current at a 
good speed .. I was proceeding at about 11 knots... 

... My full speed is 27.” 


There was much controversy as to the 
exact position the “Dragon” was in when 
those on board of her first saw or ought to 
have seen the “Saguenay Trader”, The 


100 revolutions 


W. F. WAR E*WALKER Vv. STEAMER COLIN W., LTD. 


(P. C.) 539 


defendant continued : 

“On the south side I could not see the ‘Saguenay 
Trader’, because I was shielded to some extent by 
the sheds which were onthe pier. As I gotcloser 
I wasable to ses it, bubnot until I got very close. 
I realized at once that she was going to get into 
my way if she continued to move.........Asa@ result 
of this ship appearing suddenly and swinging out 
I stopped my engines. I went astern and took 
the way off the ship or slowed the ship up.. I did 
not immediately go astern because J did not want 
to lose way too quickly. As.we moved on towards 
the Basin the current swung my bows to starboard 
very violently and helm was given to correct it... 
.. .. At about the same time I went full speed astern 
on both ...Owing to the fact that I had to pull the 
ship up while she was still in the current instead 
of in the still water inthe Basin the current caught 
my stern and swung it over so that it hit the 
‘Maplebranch’.”’ 

Undoubtedly it was an extremely difficult 
piece of navigation to enter the Market 
Basin on the day in question. Mr, Justice 
Demers in his judgment says : 

“It appearsthatthe Harbour Authorities of Mon- 
treal did not notify the ships moored at or near 
Market Basin that the ‘Dragon’ was to arrive, which 
isto be regretted and explains this unfortunate 
collision.” 

The majority Judges 
Court of Canada say : 

“Tt seems unfortunate that the Master of the 
Montreal Harbour should have allotted to the British 
cruiser such an inconvenient berth tobe reached 
through a comparatively narrow entrance, and 
while the Harbour Commission is not a party to 
this action and has not been called upon to justify 
the designation ofthe particular berth, itis a little 
difficult to refrain from comment upon what ap- 
pears to have been a most inappropriate location for 
the ‘Dragon’.” 


With these 
agree. 

Now the evidence was of a very conflicte 
ing character: there were a great number 
of witnesses, and a great number of topics 
upon which they were examined, for exam- 
ple : (1) What was a proper and seamanlike 
course forthe “Dragon” to have pursued 
after she passedthe bridge? (2) Did she 
follow that course as she said she did or 
did she follow some other course ? (3) Where 
was the “Dragon” when she altered her 
course to starboard thirty degrees? (4) 
What wasthe effect of this manoeuvre ? (5) 
Whereabout was the “Dragon” when she 
first saw the “Saguenay Trader’, and ought 
she to have seen her before? (6) 
What was the exact speed-of the “Dragon” 
when she first saw the “Saguenay Trader”, 
or when she first ought fo have seen her ? 


Mr. Justice Demers says :— 

“the Court is of opinion and soie the opinion of the 
assessors, thatthe ‘Dragon’ turned too early or, if 
you prefer it, too sharply. I amtold by my asses- 
sor that the proper way of entering that Basin on 
account of the current running from Victoria Pjer 


in the Supreme 


remarks their Lordships 
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towards section 23 of the wharf, is to keep a course well 
south-west of the extremity of Victoria wharf—at 
a certain moment afew hundred feet of this point 
to proceed slowly in the current until she is in 
a proper position to enter the Basin. This permits 
the ship to thus attain safely the dead water of the 
Basin. Of course, if you turn too sharply, on 
account of the current you must maintain the speed; 
otherwise you are carried by the current against 
the wharf, but the entrance to be safely executed 
must be as I have said, and diagonal,” 

Counsel for the -defendant bitterly com- 
plained that this suggestion had never been 
put tothe defendant either at the enquiry 
before the Wreck Commissioner, cr during 
the heating of the case before Mr. Justice 
Demers, and he relied upon the case of the 


Marpesia (3), as entitling him to succeed. 


for that reason. Their Lordships think 
that this point cannot be successfully main- 
tained. It must be remembered that the 
onus was uponthe defendant to prove that 
he was not to blame. This view of the facts 
was, however, clearly put to several wit- 
nesses. Captain Lacouture who was the 
Master of the “Maplebranch” says in des- 
cribing what he saw “According to what you 
saw what was it that brought ‘Dragon’ away 
over like she came ?” “That is the current.” 
“And you think she altered to starboard too 
soon 2” “Yes.” Captain Hatfield, who was 
standing on the deck of the “New Northland" 
and saw the collision was asked : “What I 
“would like to know, Captain, is whether, 
in your opinion, she started -to swing at 
the right place or too soon or tco late ?”. 
He said, “In my judgment she swung a little 
bit too sharply.” Ea 
Both the Canadian Courts were of opinion 
tbat after the defendant saw the ‘“Sague- 
nay Trader” he did everything that a pru- 
dent and competent navigating officer 
could to prevent a collision with the 
“Maplebranch". The learned trial Judge 
also expresses the opinion that if there had 
been no movement on the part ofthe “Sa- 
guenay Trader” there would have been no 
collision. The question, therefore, remains, 
can he rightly be held to blame for anythiug 
he did or failed to do during that part of 
his course from the time that he passed 
under the Harbour Bridge to the time 
when he first saw the “Saguenay Trader". 
The contention ofthe plaintiffs was--and 
there was evidence to support it-—that 
the “Dragon” kept too much towards the 
north shore; that she starboarded sooner 
than she said or thought she did, with the 
result that she was carried over by the cur- 
rent and so collided with the “Maple- 


(3) 1872) 4 P O 212; 26 L T 338; Moo. P O(n 8) 
468; 1 Asp. M O 261, 


(P. O.Y 169 10 


branch”. In their Lordships’ view the real 
question is that which Mr. Justice Demers 
proposed to himself and which the Supreme 
Court of Canada also proposed to them- 
selves: “Has the defendant established that 
this was an inevitable accident ?” It was 
contended by the learned Counsel for the 
defendant that there was no duty apon him 
to anticipate a movement of the “Saguenay 
Trader” in the Basin. Their Lordships, 
however, are of opinion that whatever may 
have been the right of the defendant, after 
he had received notice from the Harbour 
Authorities, to’ expect an empty berth, he 
h:dno right toexpect an empty Basin, or 
a Basin either devoid of ships or withships 
absolutely motionless. Their Lordships 
asked their assessors what course and speed 
ought the “Dragon” to have adopted from 
the bridge onwards with a view to enter- 
ing the Basin on the assumption that the 
“Dragon” was under a duty to expect that 
there might be a movement of vessels 
within the Basin which she could not see. 
One assessor was of opinion that the 
“Dragon” should have reduced to no more 
than three knots headway at the time to 
entering the Basin. The other said that 
she didnot come up too fast. The assessors 
were further asked if the “Dragon” had 
taken a proper course at proper speed from 
the time she passed under the bridge, could 
she have dealt with the emergency with 
which she was confronted by the movement 
of the “Saguenay Trader” so as toavoid. a 
collision with the “Maplebranch”? One 
assessor said, in answerto the question, 
“Ifthe ‘Dragon’ had taken a proper course 
and at proper speed from the time she came 
under the bridgeshe could have dealt with 
the emergency with which she was confront- 
ed, and avoided collision with the ‘‘Maple- 
branch". The other assessor said, “No. 
Current at a reduced speed too strong for 
a ship of her length.” Their Lordships in 
this conflict of evidence and opinion have 
reached the conclusion that after she passed 
the bridge the “Dragon” took a course 
and speed which placed her in a position 
in which she ought notto have been when 
approaching the entrance of the Market 
Basin If she had been in a proper position 
for entering the Basin she could have dealt 
with the emergency created by the “Sague. 
nay Trade” without colliding with the 
‘‘Maplebranch.” Jn other words, their 
Lordships agree with the Courts below that 
the appellant has not discharged the onus 
which in law was placed upon him to show 
that the accident was an inevitable one. 
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Their Lordships wiil humbly advise His 
Majesty that this appeal ought to be dis- 
missed. The appellant will pay the costs of 
the appeal. 

D. Appeul dismissed. 

Solicitor for the Appellant:—The 
Treasury Solicitor. 

Solicitors for the Respondents:—Messrs. 
Allen & Query. 
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GOVERDHAN LAL—P.Laintirre— 


RESPONDENT 

Probate—Order of Probate Court granting probate— 
When canbe impugned—Such order, if conclusive— 
Injunction— Only inconvenience urged being that if 
property is distributed, it may be difficult to get it back 
from petitioner, alleged to be a man of straw—Injunc- 
tion, 4f can be granted on ground of balance of con- 
venience. 

The order of a Probate Court granting probate or 
letters of administration cannot be impugned by a 
Court exercising any other jurisdiction and such 
order is not subject to any collateral attack and is 
conclusive not only against the parties to the litiga- 
tion but against all persons and all Courts. Sheo 
Prasan Singh v. Ram Nandan Prasad Singh (3) and 
Hemangint Debi v. Sarat Sundari Dibya (2), relied 


on. 

Held, that where the only inconvenience which is 
apprehended is that after the grant of letters 
of administration by the Court, the administrator 
may proceed to distribute the ornaments in accord- 
ance with the terms of the will and that it may 
be difficult to get them back from the petitioner, 
who isa person of no substance, an injunction order 
cannot be passed on the ground of balance of con- 
venience, inasmuch as if the letters of administration 
are granted, appropriate orders in this behalf can be 
passed, at that stage. 


©. R. P. for revision of the order of the 
Subordinate Judge, First Class, Lahore, 
dated November 12, 1936. 

Mr. Vishnu Datta, for the Petitioner. 

Mr. Panna Lal Bahl, fcr the Respon- 
dent. 

Judgment.—One Musammat Chand Kaur 
died on March 8, 1936. On April 18, 1936, 
the present petitioner, Jaswant Lal, filed 
an application under s. 276 of the Indian 
Succession Actin the Court of the District 
Judge, Lahore, for grant of letters of 
administration with the will annexed. He 
alleged that Musammat Chand Kaur had 
made a will on March 2, 1936, by which she 
had bequeathed a box of ornaments, which 
was in deposit with the Allahabad Bank, to 
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Jaswant Lal petitioner and Goverdhan La 
respondent, in equal shares. Goverdhan 
Lal appeared to oppose the will and denied 
the factum as well as the validity of the 
will. The Additional District Judge passed 
an order on August 5, 1936, declining to go 
into the question of the validity of the 
will and ordering thatthe proceedings in 
his Court were confined only tothe factum 
of the due execution of the will. He framed 
issues relating to this point and fixed a date 
for evidence. 

On August 15, 1936, Goverdhan Lal filed 
a suitin the Court of Subordinate Judge, 
First Class, Lahore, for a declaration that 
the box of ornaments which was in deposit 
for safe custody with the Allahabad Bank 
belonged solely to him and that the defend- 
ant Jaswant Lal had no right io it “under 
the alleged will of Musammat Chand Kaur 
or for any other reason”. “Along with the 
plaint, Goverdhan Lal presented an applica- 
tion under O. XX XIX, rr. ] and 2? ands. 151, 
Civil Procedure Code, for issue of an injunec- — 
tion to the defendant Jaswant Lal, prohibit- 
ing him from proceeding with his applica- 
tion for letters of administration in the 
Court of the Additional District Judge, 
Lahore, and praying that a copy of the order 
issuing the injunction be sent to the 
Additional District Judge for “information”. 
The Subordinate Judge, purporting to act 
under his ‘inherent powers’ has granted the 
application and has issued the injunction 
to Jaswant Lal as prayed. Jaswant Lal 
has come in revision as the order purported 
tobe under s. 151 of the Code of Civil 
Procedure, it being admitted that O. XX XIX, 
r. 1 or 2 was inapplicable to the case. 

Ii, is admitted that the application for 
letters of administration had been filed in 
the Court of the Additional District Judge 
several months before the institution of 
the civil suit by Goverdhan Lal in lhe 
Court of Lala Ganga Bishen, Subordinate 
Judge, First Class, Lahore. It is also 
conceded thatthe Court of the Additional 
District Judge in exercise of its Probate 
jurisdiction was competent to adjudicate on 
the question of the due execution of the 
will and thal any decision passed by it in 
the matter will bea judgment in rem and 
conclusive not only against the parties to 
the litigation but against the whole world. 
It is, However, contended that it was neces- 
sary to have the injunction issued as the 
suit filed in the Court of Lala Ganga Bishen 
was of a more comprehensive nature, 
inasmuch as it involved a decision not only 
upon the question of the execution of the 
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will but also of its validity, the former Court 
being incompetent to go into the question 
of title which had been raised in the suit. 
'Itis also urged that the balance of con- 
venience is in favour of the proceedings in 
the Additional District Judge’s Court as 
being stayed. These contentions have 
been accepted by the Subordinate Judge 
and, as already stated, he has issued the 
injunction asked for. ; 

In my opinion, none of these grounds is 
sustainable. Itis no doubt true that the 
suitin the Court of Lala Ganga Bishen is 
ofa more comprehensive nature but that 
is no ground for the Subordinate Judge 
virtually staying proceedings in the Court 
of the Additional District Judge, which is 
the appropriate Court to deal with the 
question of the genuineness of the will and 
whose decision will be conclusive on the 
point. The learned Sub:rdinate Judge 
has observed that there was a chance of 
conflict of decisions on this question be- 
tween him and the Additional District Judge. 
In making this observation the learned 
Subordinate Judge appears to have over- 
looked that while his own decision on this 
particular matter would be a judgment 
in personam, the judgment of the Additional 
District Judge in the proceedings for grant 
of letters of administration would be a judg- 
ment in rem. Itis hardly necessary to cite 
many authorities on this point. It is suffi- 
cient torefer to the decision of the Privy 
Council in Sheo Parsan Singh v. Ram Nandan 
Prasad Singh (1) where it was observed 
that the order of a Probate Court granting 
probate or letters of administration cannot 
be impugned by a Court exercising any 
other jurisdiction. See also Hemangint 
Debi v. Sarat Sundari Debiya, 66 Ind. Cas. 
882 (2) where it was held that such order is 
not subject to any collateral attack and is 
conclusive not only against the parties to 
the litigation but against all persons and all 
) S. ; 
he first ground given by the learned 
Subordinate J udge, therefure, fails. 

Nor do I see how the balance of con- 
venience is in favour of staying the proceed- 
ings in the Court of the Additional District 
Judge. Mr. Panna Lal Bab! for the respon- 
dent says that the only inconvenience which 
is apprehended is that after the grant of 
letters of administration by the Additional 


‘strict Judge, the administrator may 
ete 0 694 a 704: 33 Ind. Oas. 914; 14 A L J 466; 
20 O W N 738; 18 Bom. L R 397; 230 LJ 621; (1916) 
iMW N419.20 M L T 1; 3L W 544; 31M LJ 77; 
43 I A91; ALR 1916 P O 78 (P O). 

(2) 66 Ind. Cas, 882; 340L J 457, 
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proceed to distribute the ornaments in ac- 
cordance with the terms of the will and 
that it may be difficult to get them back 
from the petitioner, who is a person of no 
substance. In can see no force in this 
contention. If the letters of administration 
are granted, appropriate orders in this 
behalf can be passed, at that stage. 

| have no doubt that the injunction in this 
case has been improperly issued. I accept 
the petition for revision, set aside the order 
of the learned Subordinate Judge and dis- 
charge the injunction. 

A copy of this order will be sent to the 
District Judge, Lahore, (as the Additional. 
District Judge Mr. Mongia has since been 
transferred) who is directed to proceed with 
the application for grant of letters of ad- 
ministration with all convenient speed. 

The petitioner will get his costs in this 
Court. Pisader’s fee Rs. 16. 

N. Petition accepted. 


BONIBAY HIGH COURT 
First Civil Appeal No. 155 of 1930 
April 6, 1936 
BROOMFIELD AND TYABJI, Jd. 
AHMEDABAD GINNING anp MANU- 
FACTURING Oo., LTp.—PLAINTIFRS— 
APPELLANTS 
VETSUS 
SECRETARY or STATHE—Derenpant— 
RESPONDENT l 
Bombay Land Revenue Code (Act V of 1879), ss. 45, 48 
—Non-agricultural assessment not previously levied 
on land converted to non-agricultural purposes— 
Crown's power to assess, if limited—Assessment fixed 
at Settlement—Whether ceases at expiry of pertod— 
Retrospective levying, tf proper—S. 48 (1), scope of 
—Cl. (1), if lays down conditions for operation of 


cl. (2). 

It would be opposed to principle to imply, from 
the mere circumstance that the non-agricultural 
assessment has not been previously levied, any 
limitation on the prerogative of the Orown to 
assess the land to land revenue, and to revise the 
assessment periodically according to law. 

The assessments fixed ata survey settlement do 
not cease to be operative at the expiry of the period 
of guarantee unless and until they are revised. 

Where certain lands were agricultural lands when 
the assessment was fixed and were assessed with 
reference tothat use and the use is subsequently 
changed, the assessments fixed under the Bombay 
Land Revenue Code by the Survey Officer is liable 
to be altered by the Oollector. 

Section 48, cl. (|), Bombay Land Revenue Code 
means that assessments are to be made in future and 
shall be deemed to have been made in the past 
with reference to the use of the land. It may also 
mean that whether assessments are actually fixed 
with reference to the use of the land or not, they 
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shall be deemed to have been so fixed. But in any 
case cl. (1) lays down the conditions for the opera- 
tions of cl. (2). It is a wrong view of the section to 
say that when the Collector levied a fine and did 
not alter the assessment, the land must be deemed 
to have been at that time, that is at the date of 
the Collector's order, assessed for building purposes 
so that there was no changeof use after the lands 
were assessed. 


F. ©. A. against the decision of the First 
Class Sub-Judge, Ahmedabad, in U. 5, 
No. 135s of 1928. 


Messrs. G. N. Thakor and P. A. Dhruva, 
for the Appellants. 

Mr. P. B. Shingne, for the Respondent. 

Broomfield, J.—The main Appeal 
No. 155 of 1930 is an appeal by the 
Ahmedabad Ginning and Manufacturing 
Go., Ltd., commonly known as the Madhu- 
bhai Mills, against a decree of the First 
Subordinate Judge, Ahmedabad, dismissing 
a suit for refund of Rs. 15,581-07 alleged 
to have keen illegally recovered as non- 
agricultural assesment on lands belong- 
ing to the company for the years 1925- 
1926 to 1927-1928, and for an injunction 
against the recovery of this assessment in 
future. The question involved is whether 
Government had the right to levy non- 
agricultural assessment at the rate of 
Rs. 200 per acre on these lands which 
were appropriated to non-agricultural pur- 
poses with the permission of Government 
on payment of fine. 

The plaintiff company owned seven 
survey numbers in Sherkotda, a suburb 
of Ahmedabad, which were originally us- 
sessed as agricultural lands. At various 
times between 1863 to 1891 these survey 
numbers or portions of them were permit- 
ted to be applied to non-agricultural usage, 
that is, the company was allowed to erect 
mill buildings on them. Fines of vary- 
ing amounts were imposed ranging from 
3u to 133 times the agricultural assessment. 
The learned Counsel for the appellants 
has prepared a statement from the evi- 
dence on the record giving details of the 
various plots with the date of conversion 
to non-agricultural purposes, etc. This 
statement is appended at the end of this 
judgment. It may be mentioned that the 
total area of the lands in question amounts 
to about 25 acres and the charges levied 
by. Goverument for pulsing: the lands to 
non-agricultural use amounted in all to 
Rs. 20,512. We have no information about 
the case mentioned firstin the statement. 
lt is not known whether Covernment levi- 
ed a fine, or, if so, what the fine was. The 
law in force at that time was Regn. XVH of 
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1827. Section 2 of that Regulation provided 
that all land was liable to pay revenue 
according to its kind, unless specially ex- 
empted. Under s. 4 it is provided that if 
the right of assessment is unlimited, the 
Collector shall fix it under the control of 
Government, where there is a limit, it must 
not be exceeded, and the right of Govern- 
ment to institute, at any time when it 
may appear expedient, new and specific 
rules regarding assessment was not to be 
affected. The next two cases in the state- 
ment were governed by Act I of 1865, 
s. 35 of which: provides as follows: 

“It is hereby declared that an occupant of any 
Government land is entitled, in virtue of hig occu- 
pancy, to erect farm buildings, ete., for the better 
cultivation of the land, But if an occupant wishes 
to appropriate the land in his occupancy to any 
purpose unconnected with agriculture, so as to des- 
troy or injure it for cultivation, he shall first obtain 
the Collector's permission, which shall be given on 
payment of a fine fixed according to such rules as 
may from time to time -be prescribed under the 
orders of the Governor-in-Council, and on entering 
into a written agreement to pay, in addition to 
such fine, the annual assessment which may have 
been fixed on such land at the settlement then cur- 
rent, and which shall remain liable to revision at 
any future settlement of the District.” 


In the case of appropriation of land for 
purposes unconnected with agriculture there- 
fore the Collector had power to levy a 
fine, and the agricultural -assessment was 
to continue for the period of the current 
settlement. That meant in effect in this 
particular case thirty years from 1860, 
which was the date of the first revenue 
settlement in Ahmedabad. After that the 
assessment was liable to revision, and this 
did not mean merely revision on an agri- 
cultural basis; see Mahmadbhai Dosabhai v. 
Secretary of State (1). All the remaining 
cases in the statement were after the in- 
troduction of the Bombay Land Revenue 
Code, Bombay Act V of 1879; five of them 
during the currency of the settlement of 
1860, and the rest after the tirst revision 
settlement which was introduced with effect 
from the revenue year 1889 90. Section 65 
of the Act and rr. 56, 67 and 68 provided 
for the levy of fines and the imposition of 
altered assessment in cases where the 
lands were converted to non-agricultural 
usage. The rules made under the Code in 
18 1 were amended in 1905, after which 
date altered assessment only was leviable, 
and fines only in exceptional cases; see rr. 71 
to 75 of the amended rules of 1881, and 
rr. 99 to 102 of the rules of 1421 now in 
force. At the material time, however, that 


(1) 42 B 126; 43 Ind. Cas, 744; AI R 1917 Bom. 
57; 20 Bom. LR 22. 
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is tosay, when the lands with which we 
are concerned were allowed to be con- 
verted for building purposes, the Bombay 
Land Revenue Code allowed both the im- 
Position of fine and the levy of altered 
assessment. Under the Regulation of 1827 
and the Act of 1865 there was no provision 
for altered assessment, the agricultural 
assessment being continued for the period 
of thirty years guarantee, that is until 
1890. After the introduction of the Bom- 
bay Land Revenue Code altered assessment 
was leviable, as I have said, in addition 
to fine, but in fact the assessment on these 
lands was not altered, and the old agricul- 
tural assessment continued to be levied 
until the introduction of the first revision 
settlement of 1889-90. At that time the 
lands were re-measured and re-assessed 
by the survey officer. Apparently, so far 
as the entries in the Settlement Record 
Village Form No. 1 go, this wus done on 
an agricultural basis —the assessments were 
imposed on the various plots of lands as 
though they were cultivable jirayat or dry 
crop lands. 

In March 1924, the Collector of Ahmeda- 
bad wrote to the plaintiff calling for plans 
of the buildings standing on these survey 
numbers, and stating that the buildings 
had been erected without permission. This 
letter was apparently written under a mis- 
apprehension. Correspondence ensued, and 
on May 4, 1927, the Commissioner made 
an order, directing the Collector to take 
steps to revise the non-agricultural assess- 
ment for these lands under ss. 48 and 52, 
Bombay Land Revenue Code. In conse- 
quence of this order, the Collector on 
June 17, 1927, made a demand for pay- 
ment of altered assessment at the rate of 
Rs. 200 an acre, from the revenue year 
1919-20 to date. The demand was made 
according to the standard rate fixed by 
the rules then in force for agricultural 
lands converted to ncn agricultural usage. 
Chap. XIV of the rules of 1921. On an appeal 
to the Gommissioner, that officer directed 
that the revised assessment should only 
be levied from the date on which the old 
guaranteed pericd expired and the new 
settlement was intreduced. I should men- 
tion that the second revision settlement 
came into force in October 1927, but 
the lands in suit were excluded from 
this settlement which was confined to 
agricultural lands. The amount demand- 
ed by the Collector was paid under protest, 
and the plaintiff filed the suit from which 
this appeal arises.’ ` 


AHMEDABAD GIN. & MANU. 00., LÈD. v. BEORWTARY OF stATK , (BOM.) © 16910 


The first argument of the learned Coun- 
sel for the appellant is that there was an 
implied agreement on the part of Govern- 
ment that the assessment would not be 
altered. He says that when Governament 
accepted a heavy fine from the plaintiff for 
the conversion of the lands to building 
purposes they waived ihe right to levy an 
altered assessment, otherwise the altered 
assessment would have been levied at once, 
orat any rate, when the original period 
of guarantee came to an end. Itis not open 
to Government, according tothe learned 
Counsel, now that fines have been abolish- 
ed in ordinary cases, and altered assess- 
ment levied instead, to levy an altered 
assessment in addition to the fine already 
recovered. There is nothing on record to 
show why the assessments were not put on 
a non-agricultural basis at the first revision 
settlement, in the case of the lands con- 
verted before the Land Revenue Code came 
into force, nor why, in the case of lands 
converted after that, the assessment was 
not altered either at once or at the first re- 
vision. On the other hand, there is nothing 
on the record to suggest that there was any 
guarantee given to the plaintif, that the 
assessment would not be revised. The 
Regulation of 1827, the Act of 1865, and 
the Bombay Land Revenue Qode all reserv- 
ed the powers of revising assessments after 
the period of guarantee, if any. I need only 
on this point refer to s. 45 of the Code 
which lays down that all land, whether 
applied to agricultural or other purposes, 
and wherever situate, is liable to the pay- 
ment of land revenue to Government ac- 
cording to the rules, except such as may be 
wholly exempted under the provisions of 
any special contract with Government or 
any law forthe time being in force, In 
Shapurji Jivanyi v. Collector of Bombay (2), 
it was held that strict proof must be given 
of any right set up in derogation of the in- 
herent right of the Sovereign to assess the 
land at his discretion. Scott, J. cited an 
observation of Lord Stowell in The Rebec- 
kah (3), at p 230 : 


“The prerogatives and rights and emoluments of 
the Crown being conferred upon it for great pur- 
poses, and for the public use, it shall not be in- 
tended that such prerogatives, rights and emolu- 
ments are diminished by any grant, beyond what 
such grant by necessary and unavoidable construc- 
tion shall take away. [p.490 of 9 Bom].” 


(2) 9 B 483, 
(3) (1800) 10 Rob. 227, 
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In Vinayak v. Collector of Bombay (4), 
Chandavarkar, J. said at p. 350* : 

“When a person requires a land from the Crown, 
he acquires it subject to the paramount right of 
the Crown to assess it for the purposes of revenue 
from time to time, according to the exigencies cf 
administration, unless by the grant the Crown has 
exempted the land from the liability. If it is not so 
exempted, the liability remains.” 

These were both cases under a special 
Act, Bombay City Land Revenue Act (Act II 
of 1876), but the observations I have cited 
have a general application. It would, in 
my opinion, be obviously opposed to prin- 
ciple to imply, from the mere circumstances 
that the non-agricultural assessment has 
not been previously levied, any limitation 
on the prerogative of the Crown to assess 
the land to land revenue, and to revise the 
assessment periodically according to law. 
This part of the appellant’s case has l 
think, no force in it ; nor is there any force 
in the alternative argument put forward 
by the learned (Uounsel for the appellant, 
that the assessment of these lands must be 
presumed to have been guaranteed for 99 
years or at least for 50 years. The basis 
of this argumentis r. 25, Bombay Land 
Revenue Rules of 1881, 1.56 of the same 
rules as amended in 1905, and s. 102, Bom- 
pay Land Revenue Code. Rule 25, provid- 
ed ; 

“Occupancies of building sites shall ordinarily be 


disposed of for 99 years, subject to an annual 
ground rent.” 


It would appear from the other provisions 
in the rule that it was intended to apply 
to sites in hill stations and in the residen- 
tial parts of large cities. There may be 
a question, therefore, whether this rule 
could have any application to the landsin 
Suit. However, that may be, there was no 
disposal for 99 years in any of these cases. 
If the ordinary rule had been applied, 
there might have been a guarantee for v9 
years. Butin the absence of any sanad 
or agreement or general or special orders 
applicable to these lands, one cannot infer 
any such guarantee. Similar considerations 
will apply to s. 102 of the Code, which 
provides that afler the assessments have 
been fixed by the Olfficer-in-charge of the 
Survey, the Governor in Council may dec- 
lare the assessments fixed for a term of 
years not exceeding 30, in the case of 
lands used for the purposes of agriculture 
alone, and not exceeding 99 in the case of 
all other lands. It does not appear that 
there was at any time any declaration’ in 
respect of the suitlands. As for r. 56, the 
_ (4) 26 B 339; 3 Bom. L R 910, 

*Page of 26 B.—[Ed] 
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amendment preseribing 50 yearsas anor- 
mal period of guarantees in the case of 
lands coaverted to non-agricultural usage 
was only made in 1905. It was not retros« 
pective. The rule in force at the material 
time said nothing about 50 years. But 
though it is impossible to imply either an 
agreement that the agricultural assessment 
would be maintained in perpetuity or a 
guarantee for any period longer than 30 
years at the most, that does not dispose 
of the case. The question still remains 
whether the Collector had power to impose 
this new assessment under the Bombay 
Land Revenue Code and the rules there- 
under. The rules under which the assess- 
ment was actually levied are rules passed 
with reference to s.48 of the Code. It is 
conceeded that if must be leviable, if at 
all, either under that section or under s. 52. 
Iwill deal with the latter section first, 

scause the learned Judge seems to have 
considered that to be the main foundation 
of the Collector's order. Section 52 is as 


follows : 

“On all lands which are not wholly exempt from 
the payment of land revenue, and on which the 
assessment has not been fixed under the provisions 
of s, 102, or s. 106, the assessment of .the amount 
to be paid as land revenue shall, subject to rules 
made in this behalf under s. 214, be fixed at the 
discretion of tha OUollector, for such period as he 
may be authorised to prescribe, and the amounts 
due according to such assessment shall be levied on 
all such lands.” 

[f these lands can be assessed under 
this section, itis clear that the matter is 
leit to the Collector's discretion, -no rules 
having been made under s. 52, and there 
would be nothing to prevent him from im- 


-posing the standard rates leviable under 


9.48, or-any other rates. But s. 52, only 
applies where no assessments have been 
fixed under s. 102, or s. 106. These sections 


‘are as follows: 


“102. The assessment fixed by the offjcer-in«charge 
of a survey shall not be levied without the sanction 
of Government. It shall be lawful for the Gover- 
nor in Council to declare such assessments, with 
any modifications which he may deem necessary, 
fixed for a term of years not exceeding 30 in the 
case of lands used tor the purposes of agriculture 
oe and ‘not exceeding 99 in the case of all other 
ands, 

106. It shall be lawful for the Governor in 
Oouncil to direct, at any time, a fresh revenus sur- 
vey or any operation subsidiary thereto, but no 
enhancement of assessment shall take effect till the 
expiration of the period previously fixed under the 
provisions of s. 102.” 

‘It would seem that the former section 


would ordinarily apply to an original sur- 


vey, and the latter section to a revision 


@ survey. ‘The orders of the-survey officer in 


1839-90, when he.re-measured-and re-asses- 
a 
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sed the suit lands, may be said to have 
been passed either under s. 102, ors. 106, 
Inasmuch as there had been a previous 
settlement. But it is quite clear at any 
rate that they were passed under one 
section or the other. The learned Govern- 
ment Pleader tries to get out of the dif- 
culty by saying that the assessments 
fixed at the first revision settlement were 
only guaranteed for 30 years, and, there- 
fore, in 1927, there was no assessment fixed 
under s. 102, ors. 106, in respect of the 
sulf lands which, as I have said, were ex- 
cluded in the second revision settlement. 
But the assessmenis fixed ata survey set- 
tlement do not cease to .be operative at 
the expiry of the period of guarantee unless 
and until they are revised. The assess- 
ments fixed by the survey officer in 1889-989 


were still in force in 1927 so far as the suit ` 


lands were concerned. Therefore, the Col- 
lector had no power to act unders. 52, 
Section 48, is in these terms : 

“(1) The land revenue leviable on any land under 
the provisions of this Act shall be assessed, or shall 
be deemed to have been assessed, as the case may 
be, with reference. to the use of the land: (a) For 
the purpose of agriculture ; (b) for the purpose of 
building, and (c) for a purpose other than agricul- 
ture or building. 

(2) Where land assessed for use for any purpose 
is used for any other purpose, the assessment fixed 
under the provisions of this Act upon such land 
shall, notwithstanding that the term for which such 
assessmient may have been fixed has not expired, 
be liable to be altered and fixed ata different rate 
by such authority and subject to such rules as the 
Governor in Council may prescribe in this behalf.” 

The present section was substituted for 
the original one which was rather differently 
worded by an Amending Act in 1913. But 
the power of Government to levy altered 
assessment in 1927 must obviously depend 
on the law as it stood at that date. In 
order to ascertain whether ihe Collector had 
power to alter the assessments under cl. (2), 
we have first to apply cl. (1) and see whe- 
ther the lands with which we have to deal 
are to be deemed to have been assessed 
for the purpose óf agriculture, or for the 
purpose of building. It is only if they 
are deemed to have been assessed for the 
purpose of agriculture that the assessment 
would be liable to be altered by reason 
of change of use. In this connection it 
appears that we have to make a dis- 
tinction between the lands which were 


converled to a non agricultural use 
beiore the assessment were fixed in 
1889-90 and those which were con- 


verted after that. 
the lands were admittedly used for building 


purposes when the assessments were fixed. be applied. But as a matter of fact the Col- 
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According to cl. (1), s. 48, thereforé, they 
are deemed to have been assessed with 
reference to the use, that is for the purpose 
of building, and they were not liable to 
altered assessment in 1927, there having 
been no subsequent change of use. I mean, 
of course, they were not liable to have 
the assessment altered by añ order of 
the Collector under s. 48(2). The assess- 
ment presumably might have been revised 
if the lands had been included in the second 
revision settlement, or may be revised still 
if a fresh survey should be directed. That 
is a matter which does not concern us in 
this case. On the other hand, as regards 
the lands which were converted after the 
year 1889-90, cl. (2), s. 48 seems clearly 
to apply. They were agricultural lands 
when the assessment was fixed and were 
assessed with reference to that use. The 
use was subsequently changed and, there- 
fore, the assessments fixed under the Act by 
the survey officer were and are liable to be 
altered by the Collector. 

The learned Government Pleader’s argu- 
ment in this connection is that el. (1) 
makes a distinction between assessments 
which are actually made and assessments 
which are to be deemed to have been made 
with reference to the use of the land, and 
he says that cl. (2) only refers to the first 
kind of assessments. | cannot accept this 
view. Possibly there may be some ambiguity 
about el, (1). It clearly means that assess- 
ments are to be made in future and ehall 
be deemed to have been made in the past 
with reference tothe use of the land. It 
muy also mean that whether esseesments 
are actually fixed with reference to the use 
of the land or not, they shall be deemed to 
have been so fixed. Butin any case cl. (1) 
lays down the conditions for the operation 
ofcl. (2). I cannot agree that it deals with 
two categories of cases, only one of which 
is dealt with by cl. (2) and the other not 
at all. Mr. Thakor for the appellant 
argues that cl. (2), s. 48 does not apply 
even to lands converted after the first revi- 
sion settlement. He says that when the 
Collector levied a fine and did not alter the 
assessment, the land must be deemed to 
have been at that time, that is at the date 
of the Collector’s order, assessed for build- 
ing purposes so that there was no change 
of use after the lands were assessed. In my 
opinion that is not a tenable view. If the 
Collector fixed the assessment it wa 

or 


s. 106, sothat in that case s. 52 might 
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lector did not fix any assessment at all. 
The assessment as fixed by the survey 
officer remained in force. 

‘The appeal succeeds, therefore, as regards 
all the lands converted before the assess- 
ment fixed at the first revision settlement 
came into force and fails as regards the 
others. _ hat is as regards the main ques- 
tion of lability to altered assessment. But 
the appellant challenges the right of 
Governnient to recover altered assessment 
Tetrospectively in respect of any of the 
lands. The Collector’s order fixing the new 
assessment was passed in June 1927. 
They have been recovered for the years 
1925-26, 1926-27 and 1927-28. It is con- 
tended, and I think rightly, that there is 
no right of recovery for the .first two 
years. AsI have said already in another 
connection, the assessments fixed at the 
first revision continued in force until 
revised, that is until June 1927. No autho- 
rity has been referred to in support of the 
Oollector's power to levy revised assess- 
ments restrospectively. On tke other hand 
Shapurji Jivanji v. Collector of Bombay (2) 
is against it. The plaintiff, therefore, is 
entitled to the refund of the whole amount 
recovered in respect of the years 1925-26 
and 1926-27, and to the refund of the 
amount recovered for 1927-28 in respect 
of the lands converted on February 2, 1863, 
February 14,- 1877, August 17, 1877...... 
1883, March 14, 1883, November 29, 1886, 
April 4, 1887 and May 27, 1888, that is 
the first eight plots in the appended state- 
ment A. He is also entitled to interest on 
this amount at six per cent. 

Appeal No. 156 of 1930 is a companion 
appeal raising the same questions. The 
plaintiff In this case is the Maneklal 
Harilal Spinning and Manufacturing Com- 
pany, Ltd., Ahmedabad. The suit was to 
recover Rs. 5,010 levied by way of non- 
agricultural assessment for the years 
1925-26, 1926-27 and 1927-28. The append- 
ed statemsnt B gives the details of the 
_ plotsin question. The first three of them 
were converted to building purpose prior 
to the first revision settlement and the last 
three afterwards. For reasons already given 
the plaintiff is entitled to the refund of the 
whole amount recovered for the years 
1925-26 and 1926-27 and tothe refund of 
the amount levied for 1927-28 in respect 
of the lands converted on April 6, 1889, 
and April 20, 1889, that is, the first three 
plots in statement B. Ag regards thé 
prayears for injunction, plaintif in each 
case is entitled tọ the injunction prayed 
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for in respect of the plots for which the 
assessment is ordered to be refunded for 
the year 1927-28. The injunction will be 
only against recovering the altered assess- 
ment by the Collector unders. 48 ors. 52. 
Decree to be drawn up in accordance with 
these findings in substitution for the decrees 
of the trial Court, The plaintiff in each 
case will get two-thirds of his costs from 
Government in both Courts, 

Tyabji, J.—I agree. It is argued that 
under the Bombay Land Revenue Code, 
1879, s. 48, sub-s. (1), the assesement 
must be deemed to continue to be agricul- 
tural assessment. Mr. Thakor contended 
that this argument was not open to the 
defendant as he had in his written state- 
ments pleaded that the assessment had been 
altered from agricultural to building assess« 
ment. It is true that in para. 7 of the writ- 
ten statement in Suit No. 1358 of 1928 out 
of which Appeal No. 155 arises, it is stated 
that altered assessment was levied under 
r. 56 of the Land Revenue Rules of 1881. 
Similarly in the other suit, it is stated in 
para. 3 that no agreement showing the 
period of guarantee of altered assessment 
was made, and altered assessment equal to 
agricultural assessment only was being 
levied up to 1925-26; and in para. 5 that 
on those portions of the land on which 
permission to erect building was granted 
in 1891, altered assessment equal to agricul- 
tural assessment was levied under the 
rules in addition to fines. But these aver- 
ments imply that the revision of the assess- 
ment was on the basis of the land being 
used for building purposes, and that the 
assessment was altered from agricultural] 
assessment to building assessment, although 
the amount of building assessment was 
allowed to stand at the same figure at which 
the agricultural assessment had stood. Mr. 
T'hakor’s contention, therefore, cannot be 
upheld. < 

N. Order accordingly. 
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under decree—Hxecution of mortgage by judgment- 
_ debtor in favour of the asstgnee—Mortgage consisting of 

properties of first mortgage and some other property~~ 
Clause in deed empowering the mortgagee to «include 
newly morigaged properties in order forsale con- 
tained in mortgage decree which was originally 
assigned- Interpretation — New mortgage, whether 
independent transaction — Res judicata — Personal 
‘remedy— Limitation, 
A mortgage decree was satisfied by a third person A 
y paying the decretal amount to the decree-holder 
and sume advance to the jJudgment-debtor. There- 
upon, two deeds were executed on June 27, 1924, in 
hbis favour. One of them was a deed of assignment 
by the decree-holdersof their rights under the pre- 
liminary and the tinal decrees for sale with “the full 
benefit of all powers, rights, remedies and securities” 
conferred upon them by the mortgage deed and the 
aforesaid uecrees. The second document, which was 
executed by the debtors, wasa mortgage deed, by 
which they covenanted to pay,to the plaintiff two 
sums of money, (1) the amount which was paid by him 
to satisfy the decree; and (2) the amount advanced 
by him to themortgagors. Inthe eventofthe mort- 
gagors' failure to redeem the property within the 
stipulated period, a clauss empowered the mortgagee 
to include the newly mortgaged properties ‘within 
the order for sale contained in and ordered by the 
Said decrees, as if the last mentioned properties 
have been comprised and included in the said 
indenture of mortgage without having to institute 
a fresh suit on the footing of these presents, and 
aiso to include the amounts due and owing upon 
‘these presents for the time being as having 
been included in the said part recited in inden- 
ture of February 13, 1920, and in the said dec- 
rees." On August 25, 1924, the new mortgagee was 
substituted for the decree-holders in the final decree 
‘for sale obtained by them on the mortgage of 1920 ; 
and the houses which were mortgaged by that deed, 
were sold, and the price realised by the sale was paid 
to him. lt appeared that the properties conveyed by 
the deed of 19x24 were sold privately without invoking 
‘the clause mentioned above. It was for the recovery 
of this sum that he madeanapplication in December, 
1931, under O. AXXIV, r. 6 of the Vode of Civilkro- 
cedure, 1908, asking the Court to make a personal 
decree for the recovery of that sum trom the mort- 
gagors. He based his claim on the clause inthe deed 
of 1924 allowing him to treatthe money due to him on 
that instrument “as having- been included” in the 
mortgage deed of 1920 and “in the said decrees”, 
The application was, however, dismissed on the 
ground that, as it was made after the expiry of thiee 
years from the date of the last judicial sale, it was 
barred by limitation, The mortgagee thereupon com- 
menced the action on February 19, 1932, for the 
recovery of the moneyon the personal covenant con- 
tained in the deed of 1¥z4: 

Held, |i) it was true that under that clause the 
mortgagee was at liberty to include the additional 
properties conveyed by the deed of LYZi “within the 
order for sale” made in pursuance of the final decree, 
as if they had been “comprised and included” in the 
mortgage of 1920, and to treat the money due to him 
on the second mortgage as if it was included in the 
first mortgage und in the atoresaia decree for sale, 
There, bowever, could be no doubt that the parties 
had no authority to add to the decree something 
which was not includedin the claim upon which 1 
was founded, Norcould they confer upon the Uourt 
jurisdiction to enfoicea claim which had not been 
embodied in a deciee or an order having the force 
ofa decree; . 

(it) the mortgage was an independent transaction, 
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by which new rights wêré created in favour of thd 
mortgages; - 

Gu) there was no adjustment of the decree for sale; 
such us is contemplated by O, XXI, r. 2; and it was 
not the duty of the decree-holder to certify the alleged 
adjustment to the Court executing the decree. Nor 
does s. 47 of the Civil Procedure Code apply to the 
case. The suit does not sesk to execute the decree 
made in the previous case, but purports to enforce 
the rights conferred upon the plaintiff by the deed of 
1924, which rights are materially diffefent from the 
terms of the decree; 

(iv) the only matter previously decided was that the 
application for a personal decree made in December, 
1931, wus barred by limitation. But in the sub- 
sequent case there was no issue as to limitation which 
can be uffected by the previous decision, which pro- 
ceeded upon the special facts applicable to that ap- 
plication. Uonsequently, the rule of res judicata did 
not bar the suit; 

(v) apart from the consideration that the remedy 
by an application for a personal decres was not 
legally available to the plaintiff, there was no warrant 
for confining him to that remedy, orfor depriving him 
of his right to bring a suit after the dismissal of his 
application on the ground of limitation. Moreover, 
the doctrine of estoppel rests upon the principle that 
the person invoking it has relied upon a declaration, 
act, oromission of another person, and has thereby 
been induced to change his position to his detriment, 
There was no suggestion in this case that the mort- 
gagee by making the application for a personal 
decree led the mortgagors toact as they ctherwise 
would not have acted, or to change, in any way, their 
position tc their prejudice; 

(vt) the suit was not barred by limitation since 
the1e wus, before the expiration of sıx years, not only 
payment by the Receiver on behalf of the debtors, 
but also an acknowledgment of liability contained in 
the conveyance of March l4, 1923. This acknowledg- 
Ment, satisfying as it didthe requirements of s. 19 of 
the Limitation Act, gave a new period of six years 
from the date of the acknowledgment for instituting 
the suit, 

Messrs. L. P. E. Pugh, K. C. and T. B. 
W. Ramsay, for the Appellant. 

Messrs. A. M. Dunne, K. C. and J. M. 


Pringle, for the Respondent. 


Sir Shadi Lal.—Ono February 13, 1920, 
two persous, namely Kumar Dhinendra 
Mullick and Kumar Ganendra Mullick, 
executed, 1u favour of Nandalal Roy and 
Pulin Krishna Roy, a mortgage of cersain 
house property situated in the town of 
Ualcuttu, to secure the repayment of a 
loan of Ks. 3,60,U00 with interest thereon at 
9 per cent. per annum. lhe mortgagors 
did not redeem the morigage within the 
stipulated pened of one year with the 
result, that om July 20, 1921, the mort- 
gagces brougut au action to recover the 
muney due vo tuem bya sale of the mort- 
gaged property. ‘ney obtained on April 12, 
1922, a prelimmuary decree for sale, which 
was followed by a nnal decree on April 16, 
1923. 

“In pursuance of the final decree, the 
mortgaged property was directed to be sold 
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by public auction on January 5, 1924, but 
the sale was postponed for one year in 
accordance with an arrangement arrived at 
between the parties for the satisfaction of 
the claim of the decree-holders. One Pra- 
dyumna Kumar Mullick, who is the plain- 
tiff in the present action, agreed to dis- 
charge the entire debt due to the decree- 
holders and also to advance Rs. 21,923 to 
the judgment-debtors on terms which will 
be discussed presently. He paid on Janu- 
ary 5, 1924, Rs. 1,00,000 to the decree- 
holders, and promised to pay on June 27, 
1921, Rs. 2,87,411, 5 annas, 6 pies, which 
was the balance of the money due to them 
under the final decree for sale. 

The plaintiff duly paid the sum to the 
decree-holders, and also the additional am- 
ount as a loan to the judgment-debtors. 
Thereupon, two deeds were executed on 
June 27, 1924, in his favour. One of them 
was a deed of assignment by the decree- 
holders of their rights under the prelimin- 
ary and the final decrees for sale with “the 
full benefit of all powers, rights, remedies 
and securities” conferred upon them by the 
mortgage deed and the aforesaid decrees. 

The second document, which was executed 
by the debtors, was a mortgage-deed, by 
which they covenanted to pay, on Janu- 
ary 5, 1925, to the plaintiff two sums of 
money ,/1) Rs. 3,87,411, 5 annas and 6 pies, 
which was paid by him to satisfy the 
decree: and (2) Rs. 21,923 advanced by him 
to the morigagors. The mortgage money 
was to carry interest at 11 per cent. per 
annum, and the re-payment thereof was 
secured, not only by the property specified 
in the first deed of mortgage, but also by 
two other houses conveyed by the second 
deed. These provisions do not require any 
comment, as similar covenants are found 
in almost every deed of mortgage. Bat a 
clause was inserted in the deed, which is 
certainly of a novel character: and it ig 
this clause which has misled the High 
Court. In the event of the mortgagorg’ 
failure to redeem the property within the 
stipulated period, the clause in question 
empowered the mortgagee to include the 
newly mortgaged properties “within the 
order for sale contained in and ordered by 
the said decrees, as if the last mentioned 
properties have been comprised and in- 
cluded in the said indenture of mortgage 
of the 13th day of February 1920, between 
the murtgagors of the one part and the 
said Nandalal Roy snd Pulin Krishna Roy 
of tre other part, without having to in- 
‘stitute afresh suit-en the footing of these 
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presents, and also to include the amounts 
due and owing upon these presents for the 
time being as having been included in the 
said part recited in indenture of Febru- 
ary 13, 1920, and in the said decree.” 

On August 25, 1924, the new mortgagee 
was substituted for the decree-holders in 
the final decree for sale obtained by them 
on the mortgage of 1920; and the houses 
which were mortgaged by that deed, were 
sold, and the price realised by the sale 
was, paid to him. It appears that the pro- 
perties conveyed by the deed of 1924 
were sold privately without invoking the 
clause mentioned above. After giving 
credit for the amounts realised by the 
judicial and private sales, the mortgagee 
was still entitled to a large sum of money 
which, as calculated on the basis of the 
covenants contained in the deed of 1924, 
amounted to Rs, 2,67,513, 14 annas and 7 
pies. It was for the recovery of this sum 
that he made an application in December 
1931, under O. XXXIV,r. 6, of the Code 
of Civil Procedure, 1908, asking the Court 
to make a personal decree for the recovery 
of that sum from the mortgagors. He 
based his claim on the clause in the deed 
of 1924 allowing him to treat the money 
due to him on that instrument ‘‘as having 
been included” in the mortgage-deed of 
1920 and “in the said decrees”. The ape 
plication was, however, dismissed on the 
ground that, as it was made after the 
expiry of three years from the date of 
the last judicial sale, it was barred by 
limitation. 


The mortgagee, thereupon, commenced 
the present action on February 19, 1932; 
for the recovery of the money on the 
personal covenant contained in the deed 
of 1924. Tne claim was resisted on tech- 
nical pleas, but they were all overruled 
by Buckland, J., who held that the plain- 
tiff was entitled to a personal decree on 
the mortgage-deed in his favour. The 
judgment of the trial Judge was reversed 
on appeal by a Division Bsnch, composed 
of Costello and Lort-Williams, JJ. The 
learned Judges dismissed the suit on 
Various grounds based mainly on the 
rejection of the plaintiff's application under 
O. XXXIV, r. 6, of the Code of Civil Pro- 
cedure. It is against the decree pronounc- 
ed against him by the Court of Appeal 
that the plaintiff has brought the present 
appeal, and after considering the argu- 
ments addressed by the learned Counsel 
for the parties, their Lordships have no 
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hesitation in holding that the appeal must 
succeed, _ 

Before dealing with the points of law 
decided by the learned Judges, their 
Lordships must clear the ground by stating 
that the mortgagee-deed of 1924 was re- 
gistered in accordance with the law. The 
certificate by the Sub-Registrar on the 
deed makes it clear that it was presented 
for registration on June 28, 1924, and was 
registered aS required by the . Indian 
Registration Act. It was probably for this. 
reason that the defendants did not object 
to its admissibility on the ground of its 
non-registration either in their written 


statement before the trial Court, or in the 


memorandum of appeal preferred by them 
against the decree granted to the plaintiff 
by that Court. The plaintiff was, there- 


fore, not called upon to produce evidence 


“to prove the registration of the deed, 
Costello, J. has obviously made a mistake 
in finding fault with the plaintiff's claim 
on the ground that ‘no evidence was given 
to show that the deed of June 27, 1924, 
had ever been registered as a mortgage”. 

On the merits, their Lordships observe 
that the pleas advanced by the defendants 
to defeat the plaintiff's claim, and sustain- 
ed by the Court of Appeal, spring from the 
peculiar clause to which reference has 
already been made. It is true that under 
that clause the mortgagee was at liberty 
to include the additional properties con- 
veyed by the deed of 1924 “within the 
order for sale” made in pursuance of the 
final decree, as if they had been “com: 
prised and included” in the mortgage of 
1920, and to treat the money due to him 
on the second mortgage as if it was in- 
cluded in the first mortgage and in the 
aforesaid decree for sale. There, however, 
can be no doubt that the parties had no 
authority to add to the decree something 
which was not included in the claim upon 
which it was founded. Nor could they 
confer upon the Court jurisdiction to en- 
force a claim which had not been embo- 
died in a decree or an order having the 
force of a decree. Their Lordships think 
that any attempt to enforce the claim in 
the manner prescribed by the clause was 
bound to fail. 

Assuming, however, that the remedy 
mentioned in the clause could be legally 
enforced, the plaintiff was not thereby 
dekarred from availing himself of his 
undoubted right to bring asuit on the 
footing of the second mortgage; and the 
circumstance that he made an infructuous 


PRADYUMNA KUMAR V. KUMAR DINENDRA (P. C.) 


16910 


application to obtain a personal decree 
under O. XXXIV, r. 6, did not take away 
that right. . 

It appears that the Court of Appeal 
treated the second mortgage as an adjust- 
ment of the decree for sale within the 
meaning of O. XXI, r. 2, Civil Procedure 
Code, but the terms of the deed do not 
furnish any justification for that view. The 
mortgage was an independent transaction 
by which new rights were created in fav- 
our of the mortgagee. The deed conveyed, 
by way of security, certain house prop- 
erty which was not previously mortgaged 
and contained fresh covenants for personal 
liability. It provided for the payment of 
interest ata rate higher than that stipu- 
lated in the first mortgage-deed. More- 
over, the amount secured by the new deed 
exceeded the sum due on the first mort- 
gage. It is true that the consideration 
for the new mortgage included, inter alia, 
the sum calculated on the basis of the 
final decree; but that fact would not con- 
vert that mortgage into a transaction which 
can be held to be an adjustment of a 
decree. 

There was, in their Lordships’ opinion, 
no adjustment of the decree for sale, such 
as is contemplated by O. XXI, r. 2: and 
it was not the duty of the decree-holder 
to certify the alleged adjustment to the 
Court executing the decree. Nor does s. 47 
of the Civil Procedure Code, apply to the 
case. The suit does not seek to execute 
the decree made in the previous case, but 
purports to enforce the rights conferred 
upon the plaintiff by the deed of 1924, 
which rights are materially different from 
the terms of the decree. 

Tt is also said that the rule of res judicata 
operates’ as a bar to the suit. The only 
matter previously decided was that the ap- 
plication for a personal decree made in 
December 1931, was barred by limitation. 
But in the present case there is no issue 
as to limitation which can be affected by 
the previous decision, which proceeded 
upon the special facts applicable to that 
application. 

Their Lordships are unable to understand 
how the rule of estoppel, which has been 
relied upon by the Court of Appeal, can 
have any application to the facts of this 
case. It appears to have been assumed 
that the plaintiff having elected to apply 
for a personal decree in the previous case 
was estopped from bringing a suit to 
enforce his rights under the second mort- 
gage, But this view cannot be sustained. 
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Apart from the consideration that the re- 
medy by an application for a personal 
decree was, as explained above, not legally 
available to the plaintiff, there is no war- 
rant for confining him to that remedy, or 
for depriving him of his right to bring a 
suit after the dismissal of his application 
on the ground of limitation. Moreover, the 
doctrine ef estoppel rests upon the prin- 
ciple that the person invoking it has relied 
upon a declaration, act, or omission of 
another person, and has thereby been in- 
duced to change his position to his detri- 
ment. There is no suggestion in this case 
that the mortgagee by making the appli- 
cation fora personal decree led the mort- 
gagors to act as they otherwise would not 
have acted, orto change in any way their 
position to their prejudice. 

These are the grounds, upon which the 
learned Judges of the Court of Appeal 
have dismissed the suit, but none of them 
can be sustained. The learned Counsel 
for the respondents, realising his inability 
to support the decree on any of the grounds 
decided in their favour by the Court below, 
has argued that the suit to enforce the 
personal liability was barred by limitation. 
The mortgage-deed was, as stated, executed 
on June 27, 1924, and the suit was institut- 
ed on February 19, 1932. Now, the period 
of limitation for a suit for the recovery of 
money on a registered bond is six years, 
and as the present suit was brought after 
the expiry of that period from the date of 
the instrument, it would be barred by 
time. But as the trial Judge points out 
there was, before the expiration of six 
years, not only payment by the Receiver on 
behalf of the debtors, but also an acknow- 
ledgment of liability contained in the con- 
veyance of March 14,1928. This acknow- 
ledgment, satisfying as it does the re- 
quirements of s. 19 of the Indian Limita- 
tion Act, IX of 1908, gives a new period 
of six years from the date of the ack- 
nowledgment for instituting the suit. The 
trial Judge holding that the suit was 
brought within six years from the date of 
the acknowledgment rightly overruled the 
plea of limitation. The defendants in their 
appeal from the decree of the Court of first 
instance did not challenge that decision, 
and the Court of Appeal accordingly stated 
that “nothing further, therefore, need be 
sald upon that point’. In their Lordships’ 
Opinion there is no substance in the plea of 
limitation, and 1t must be rejected. 

For the reasons stated above, their Lord- 
ships will humbly advise His Majesty that 
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the appeal should be allowed, the decree 
of the Court of Appeal be reversed, and 
that granted by the trial Court be restored’ 
The appellant must have the costs incurred 


by him here as well as in India. 

D. Appeal allowed. — 

Solisitors for the Appellant:—-Messrs. 

Douglas Grant & Dold. 
Soilcitors for the Respondents:—Messrs. 


A.J. Hunter & Co. 
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Oudh Estates Act (I of 18869), s. 22 (10)— 
Amendment of 1910—“ Male agnates”, meaning of— 
Gangwal Taluqua—Nature of succession to—Relation- 
ship between claimant and propositus—Hindu Law 
—Adoption—Incidents of—Burden of proof—Decree 
—Construction. 

The succession to the Taluga Gangwal is gov- 
erned by the Oudh Estates Act of 1869, and in par- 
ticular by s. 22 (10), which, as amended in 1910, 
devolves the succession on “the nearest male 
agnate according to the rule of lineal primogeni- 
ture“. The expression “ male agnate,” as here 
used, is to be construed according to ‘ the ordinary 
law which would govern the succession apart from 
the statute—in this case the Hindu Law of succes- 
sion according to the rules of the Mitakshara "; 
and according to this law “ ‘male agnate’ denotes a 
‘gotraja sapinda’", that is, a blood relation be- 
longing to the same gotra. Blood relations or 
sapindas may be related either through 
males or through females. Prima facie 
sapindas who are related through an unbroken line 
of male descent are gotraja sapindas for by virtue 
of such unbroken relationship they must be of the 
same gotra. Thus the two conditions that must be 
eatisfied by a person claiming to be a gotraja sapinda 
of the propositus are not really independent but 
inter-related, for the first condition will ordinarily 
be included in the second. Dulahin Jadunath Kuer 
v. Bisheshar Bakhsh Singh (1) and Bhyah Ram 
Singh v. Bhyah Ugur Singh (2), referred to. 

When blood relationship through the male line 
is found to exist between the claimant and the 
propositus identity of gotra_as between them ig 
naturally to be expected. Where the claimant ig 
not an agnate, i. e gotraja sapinda, of the pro- 
positus, such difference of gotra could only be 
accounted for by adoption intoa different gotra of 
the plaintiff or one of his paternal ancestors since 
the common ancestor. 

Adoption does not sever the tie of physical blood 
relationship but it completely transfers the adopted 
son tothe adoptive family as regards legal rela- 
tionship. Oonsequently a son who leaves his own 
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family and enters by adoption into a different 
family ceases tobe a sapinda of his former rela- 
tions and a fortiori ceases to be a gotraja sapinda of 
any of them. 

In the general case where it is sought to change 
the usual course of inheritance on the alleged 
ground of an adoption having been made it is 
‘clearly upon the party setting up that title against 
the entrance of the legal heir to prove the adoption 
both as regards the power ofthe adoptor to adopt 
ahd also as regards the fact of the adoption if it be 
questioned. Tarini Charan Chowdhury v. Sarada 
Sundari Dasi (3), referred to. 

_ Held, that the Ohief Court, in their determina- 
tion of the issue remitted.to them, quite rightly dealt 
with the question of adoption which, by the record- 
ed agreement of parties when they were before the 
Board, was recognised as vital, and that in dealing 
with the question of identity of gotra the Ohief Court 
did not misdirect themselves in law and that their 
Lordships agreed with the view of the Chief Court that 
their“ the reference in the judgment fof the Board] to 
the evidence of relatives as to the recitation of 
gotra at the sradh ceremony is only indicative of 
the nature ofthe evidence which may be produced 
in this case,” and was not intended to limit the 
evidence to this topic. 

Messrs. A. M. Dunne, K. C. and J. M. 
Pringle, for the Appellants. 

Messrs. L. De Gruyther, K C. and W. 
Wallach, for the Respondents. 

Lord Macmillan.—The previous history 
of this litigation is set out in the judg- 
ments ofthe Board delivered in 1930 and 
1932 and. reported in Dulahin Jadunath 
Kuer v. Bisheshar Bakhsh Singh (1) et seq. 
The original plaintiff, Raja Bisheshar Bakhsh 
Singh, who has since died, claimed to be 
éntitled tothe Taluga of Gangwal in suc- 
cession to Raja Suraj Prakash Singh, the 
last: male holder, who died in 1899. The 
present respondents are the two sons of 
the original. plaintiff and as his legal re- 
presentatives have taken his place as plain- 
tiffs in the suit. 

When the case was formerly before the 
Board. the ground was cleared of various 
questions which are consequently no longer 
in controversy. The- sole remaining ques- 
tion, which was then formulated but not 
decided,. was. remitted to the Chief Court 
of Oudh and the present appeal is from 
the judgment of that Court pronounced in 
conformity with'their finding on the question 
remitted to them. 

_ By the previous. judgments of the Board 
it bes been decided in law that the suc- 
cession tothe taluga is governed by the 
Oudh Estates Act of 1869 and in parti- 
cular by s: 22 (10), which, as amended in 
1940; devolves. the. succession on “the 


(1).59:I'A° 173: 136'Ind: Oas. 747; Ind. Rul. (1932) 
PG 145; 9:0°W.N. 478; ATIR 1932P O 149; (1939) 
Av Is J 639536: C.W. NG 1073: 63 M L J 287: 560 L 
JL 204; (1939) MW N1087(P-0), ` 


nearest male agnate according to the 
rule of lineal primogeniture ;” that the 
expression “male agnate,” as here used, is 
to be construed according to “the ordinary 
law which would govern the succession 
apart from the statute—in this case the 
Hindu Law of succession according to the 
rules of the Mitakshara ;" and that accord- 
ing to this law “ ‘male agnate’»denotes a 
‘gotraja sapinda,” that is, a blood rela- 
tion belonging tothe same gotra- a word 
the significance of which is explained in 
the judgment of the Board delivered by 
Sir Robert Phillimore in Bhyah Ram Singh 
v. Bhyah Ugar Singh (2). and quoted in 
the previous report of the present case 
at pp. 189-190 of 59 I. A. Blood rela- 
fions or sapindas may be related either 
through males or through females. Prima 
facie sapindas who are related through 
an unbroken line of male descent are gotraja 
sapindasfor by virtue of such unbroken 
relationship they must be of the same 
gotra. It willthus be seen that the two 
conditions which it is stated in the previous 
judgment of the Board at p. 190 of 
59 I. A, must be satisfied by a 
person claiming to be a gotrajya sapinda 
of the propositus are not really indepen- 
dent but inter-related, for the first condition 
will ordinarily be included in the second. 

According to tke judgment of the Board 
of December 4, 1930, the original plaintiff 
“must be keld to have established that, 
in blood relationship, he is the nearest 
male blood relation according to the rule 
of lineal primogeniture of Raja Suraj, 
the last male holder of the taluga.” In 
the ordinary case this finding in fact 
would have ended the case, for, unless 
effectively challenged in some way, the . 
finding of such physical relationship in- 
evitably leads to a finding in law that 
the claimant is entitled to succeed 
as the nearest gotraja sopinda of the 
deceased. 

But the Board was confronted with an 
unusual state of matters. Blcod relationship 
through the male line having been found 
to exist between the claimant and the pro- 
positus identity of gotra us between them 
was naturally to be expected. But at 
the trial the plaintiff stated quite definitely 
that his gotra was Atri while there was 
evidence for the defence that the gotra 
of the propositus was Vaiyaghra. “It was 
ultimately agreed by both parties,” as 
recorded in the judgment of the Board of 

(2) 13 MI A 373;5 B LR £93; 2 Suther. 330; 14 
WRR O1; 2Sar. 566.(P 0). 
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March 8, 1932, “(a) that if in fact tho 
propositus was of the Vaiyaghra gotra 
and the plaintif was of the Atri gotra this 
difference of gotra necessarily led tothe 
conclusion that the plaintiff is not an 
agnate, 1.6. gotraja sapinda, of the pro- 
positus, and (b) that-such difference of 
gotra could only be accounted for by 
adoption «nto a different gotra of the 
plaintiff or one of his paternal ancestors 
since the eccmmon ancestor Bhaya 
Pariap Singh.” The parties thus re- 
cognised ihat tke claimant and the pro- 
positus having been proved to be both 
descended in the male line from a com- 
mon male ancestor thelr gotras must be 
identical unless the line of descent could 
be shown to have been broken, and that 
the only way in which it could have been 
bioken in tke circumstances of this case 
was by adoption. Adoption does not 
sever the tie of the physical blood 
relationship but it completely transfers the 
adopted son to the adoptive family as 
regards legal relationship. Consequently 
a son who leaves his own family and 
enters by adoption into a different family 
ceases to be a sapinda of his former rela- 
tions and a fortiori ceases to be a gotraja 
sapinda of any of them. 

Now this apparent discrepancy between 
the gotracf the claimant and the gotra of 
the propositus which had emerged in the 
course of the proceedings had never been 
fully explored. No such question was 
raised in the pleadings nor was the matter 
clearly or udequately placed before either 
of the lower Courts. In these circum- 
stances, on the advice of the Board, His 
Majesty in Council was pleased on March 
17, 1932, to order that the case be remitted 
to the Chief Court of Oudh in order that 
the plaintiff may have the opportunity of 
establishing the identity of his gotra with 
that of Raja Suraj Prakash Singh, because 
upon this issue his success or failure in his 
claim to the taluga will now depend. 

The learned Judges of the Chief Court 
of Oudh, in addressing themselves to the 
question remitted to them, preface their 
judgment, which is now under review, 
with a rehearsal of the legal position as 
they conceived it to be. They were 
apparently apprehensive, in view of the 
arguments submitted to them, that 
certain expressions in the judgment of the 
Board might be read as effecting some 
change in the accepted law and they 
were, therefore, concerned to show that 
the judgment rightly read had no such 
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effect. They accurately point out that “in 
the proof of descent from one common male 
stock and through males is implicit the 
identity of gotra or tbe community of 
family —a proposition all the more impor- 
tant by reason ofthe difficulty of express- 
ing the Hindu “gotra” by such words as 
“family, “paternal stock.” or “patriarchal 
stock.” Indeed all that had been decided 
by the Board was that, identity of gotra 
being in this case challenged by evidence 
inconsistent with such identity, it was 
necessary for the claimant to prove that 
the continuity of the line of descent from 
the common ancestor downwards is not 
broken by an adoption of any person in 
the plaintiff's line into another gotra or 
family. 

In the general case where itis sought to 
change the usual course of inheritance on 
the alleged ground of an adoption having 
been made “it is clearly upon the party 
setting up that title against the entrance 
of the legal heir to prove the adoption 
both as regards the power of the adoptor to 
adept and also as regards the fact of the 
adoption if it be questioned:” Tarini Charan 
Chowdhry v. Saroda Sundari Dasi (3). In 
the present case the situation was quite 
unusual. Noissue had been raised es to a 
possible break in the line of succession 
by an intervening adoption; the defendants 
had made no allegation of any adoption but 
sought to negative the plaintiff's claim by 
establishing that one of his alleged ancestors 
in the male line had died childless; the 
matter of the respective gotras of the 
plaintiff and the propositus arose quite 
incidentally. When the case was last 
before the Board the plaintiff, who was 
propounding his title to succeed, was found 
to have asserted, as already stated, that he 
belonged to the Atri gotra, while for the 
defence it was maintained that the evidence 
established that the gotra of the propositus 
was Vaiyaghra. This discrepancy obviously 
had to be cleared up and it wasin these 
circumstances that the remit was made for 
further inquiry. It was not intended to 
suggest that there was a general duty to 
prove asubsisting title or to negative the 
suggestion of adoption into another gotra. 

The learned Judges of the Chief Court, 
having befcre them the recorded agree- 
ment of parties that the alleged “difference 
of gotra could only be accounted for by 
adoption into a different gotra of the 
plaintiff or one of his paternal ancestors 
since the common ancestor Bhaya Partap 

(3) 3 BLR 145 atp. 159; 11 W R 468 at p, 474. 
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Singh”, very properly deal fully with the 
question whether there had been any such 
adoption, as the only suggested obstacle 
in the way of the establishment of the 
identity of the plaintiff's gotra with that of 
the propositus. The defendant was unable 
to give particulars of any adoption but 
merely asserted that, the gotras being 
different, there must have been an adop- 
tion. The Chief Court, however, investigat- 
ed the whole matter carefully in the light 
of the evidence led and reached the conclu- 
sion “that neither Jugraj nor any of the 
ancestors of the plaintiff in the line of 
descent from Jugraj was ever adopted.” 
They then proceed to state that “the result 
of this finding is that the plaintiff's gotra is 
the same as that of Raja Suraj Parkash 
Singh.”. This must obviously be so-if the 
only possible ground of a difference of gotra 
is disproved. 

Having decided that there was no differ- 
ence of gotra the learned Judges then 
proceed to examine the evidence as to what 
was in fact the common gotra of the plaint- 
iff and the propositus. As the result of a 
detailed analysis of the witnesses’ state- 
ments they “reject [the defendant's] evi- 
dence allogether as partly manufactured 
and partly unconvincing and find that the 
gotra of Raja Suraj Prekash Singh was 
Atri," being the gotra to which the plaintiff 
claimed to belong. The Chief Court having 
thus found, on the remit from this Board, 
that the plaintiff had established the 
identity of his gotra with that of Raja Suraj 
Prakash Singh, the last barrier in the way 
of the plaintifi’s success was removed and 
the Court gave judgment in his favour by 
dismissing the appeal against the Judgment 
of King, J. 

At their Lordships’ bar the appellants did 
not profess themselves able to challenge the 
findings in fact of the Ohief Court either on 
ihe question of adoption or on the question 
of the gotra of Suraj Prakash Singh, but 
maintained that the Chief Court had mis- 
interpreted the terms of the remit to them, 
that they had not been directed totry the 
issue whether there had or had not been 
an adoption in fact, and that they ought to 
hate confined themselves to the simple 
questien t'as to the gotra which was in fact 
stated and recited on ceremonial ocea- 
sions in the respective families of the 
plaintiff and the propositus as their gotra.” 
They further complained that the judgment 
of the Chief Court showed that the learned 
Judges, in approaching and considering the 
question of gotra, had been influenced by 
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unsound views of the law applicable. Their 
Lordships are of opinion that the Chief 
Court, in their determination of the issue 
remitted to them, quite rightly dealt with 
the question of adoption which, by the 
recorded agreement of parties when they 
were before this Board, was recognised as 
vital, and that in dealing with the question 
of identity of gotra the Ohief Gourt did 
not misdirect themselves in law. Their 
Lordships agree with the view of the Chief 
Court that “the reference in the judgment 
[of this Board] to the evidence of relatives 
as tothe recitation of gotra at the sradh 
ceremony is only indicative of the nature 
of the evidence which may be produced in 
this case,” and was not intended to limit the 
evidence to this topic. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal be dis- 
missed, and that the judgment of the Chief 
Court of Oudh, dated December 19, 1932, be 
affirmed. The appellants will pay the 
respondents’ costs. 

D Appeal dismissed. 

Solicitors for the Appellants:—Mesars, 
Douglas Grant & Dold. 

Solicitors for the Responden's:—Messrs. 
Hy. S. L. Polak & Co. 
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Appeal from the Supreme Court 
of Ontario 
October 29, 1936 
Lorp ATKIN, Lorp RUSSELL or KILLowen, 
Lorp MAOMILLAN, LORD ALNESS AND 
SIR Lyman Poors Dorr 
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F. CHEARN anp COMPANY— 


RESPONDENTS 

Principal and agent—Undisclosed prinsipal— 
Agent's right—Whether can claim as trustee—Mort- 
gage—Mortgagee, if atrustez—Shares deposited im- 
properly dealt with by sub-mortgagee—Mortgagee, 
if can sue in his own right. 

Where a broker conducts his brokerage business 
through the defendants. and when his clients give 
him orders he gives the necessary instructions to 
the defendants in his own name not disclosing the 
name ofhis clients, the supposed agent's rights 
would be torecover the damage suffered by him 
on the footing that he had been principal. He has 
no claim against the other party in the capacity of 
trustee and such an agent cannot sue as trustee for 
his principals, What happens to the proceeds of a 
successful claim by such an agent is another matter. 
By virtue ofhis fiduciary relation to his principals 
he may have to account to them for what he receives; 
but this is not the concern of the other party. 
[p, 556, col. 1.] 
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A mortgagee is not a trustee; and if the shares 
deposited are improperly dealt with by the sub- 
mortgagee, the mortgagee can sue in his own right, 
or the mortgagor may, under proper conditions, sue 
to protect his property: but the mortgagee cannot 
sue as trustee for the mortgagor for he is not, 
trustee, 


Messrs. J. C. McRour K. C. and J. H. 
McDonald, K.C., for the Appellant. 

Mr. W. N. Tilley K. C.,for the Res- 
pondents, ° 


Lord Atkin.—This is an appeal from 
the Court of Appeal of Ontario, who re- 
versed a decision of Kingstone, J. in favour 
of the plaintiffs and dismissed the action 
with costs. The original plaintiffs were 
L. S. Clarke and J. A. Allen his trustee in 
bankruptcy. During the proceedings Mr. 
Clarke died and his executors were added 
as parties. The defendants are brokers 
in Toronto and havea seat on the Stan- 
dard Stock and Mining Exchange in 
Toronto and upon other exchanges. Mr. 
Clarke was a civil engineer and engaged 
in a prosperous lumbering business in 
Ontario. About 1931 he was induced by 
a Mr. Bayne to embark in a brokerage 
business at North Bay which had just 
closed down, in which Mr. Bayne had been 
concerned. He started the business and 
opened two branches, one at North Bay 
managed by Mr. Bayne, and another at 
Sudbury. He was introduced by Mr. Bayne 
to the defendant firm and his brokerage 
business in stocks and shares was con- 
ducted through the defendants, a firm of 
good standing and experience. Mr. 
Clarkes couniry clients gave orders to 
Mr. Clarke for the purchase and sale of 
shares. Mr. Clarke would give the neces- 
sary instructions tothe defendants in his 
own name, not disclosing the name of his 
client, The defendants would render a 
brokers contract note to Clarke, and he 
would render a similar note in his name 
to his client. Most of the transactions 
were on Margin: and there were terms in 
the contract notes regulating the rights of 
the parties and the power of the respec- 
tive brokers to realise the shares bought 
and the securities held as margin in case 
the margain became insufficient. These 
terms were an important part of the 
original case for both plaintiffs and de- 
fendants, but in their Lordships’ view are 
now irrelevant, Business proceeded on 
normal lines for some months until in Sep- 
tember 1932, Bayne acting in conjunction 
with one Barkell began a series of trans- 
actions in a company called Peninsular 
Petroleum, Ltd., (Pen. Petes) out of 
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which arose the trouble which brought 
Mr. Clarke to ruin. A series of orders 
were given to the defendants forthe pur- 
chase of large numbers of these shares. 
They were low-priced shares which under 
the rulesofthe relevant stock exchange 
could not be dealt with on margin. Even- 
tually Clarke found himself unable to find 
the cash forthe purchases then open: nor 
could he find the client for whom the 
purchases should have been made. Apart 
from these purchases the account as 
between Clarke and his clients and Clarke 
and the defendants was apparently in order 
with sufficient margin. ‘he defendants 
purporting to act under powers given them 
by the contract between them and Clarke 
proceeded to sell shares bought and held 
as security onthe general account which 
mainly consisted of shares bought on 
behalf of Clarke's clients, and in this way 
indemnified themselves against the loss on 
Pen. Petes. Clarke went into bankruptcy, 
making an assignment for the benefit of 
his creditors on February 28, 1933, of 
which the other plaintiff is trustee. The 
present action was commenced by writ, 
dated September 27, 1933. The amended 
statement of claim was delivered on January 
24, 1934. It is unnecessary to discuss the 
various forms of relief claimed in thig 
document, for this case has to be decided 
upon the relief given by the learned 
Judge attke trial which the plaintiffs, 
the appellanis before this Board, con- 
tended was the relief thev were entitled 
to and of which they asked no variation. 
The learned Judge came to the conclusion 
that the defendanis were not entitled to 
make the sales complained of and by his 
formal judgment dated December 1, 1934, 
made the following declarations and orders: 

“2.—This Court doth declare that the defend- 
ants held the securities in the account of the 
plaintiff L. S. Clarke and sold by the defendants 
on or after February 7, 1933,in trust for the 
plaintiff L. S. Clarke as Trustee or the plaintiff 
J. A. Allen as Trustee, for the clients and custo- 
mers of the plaintiff L. S. Clarke, and that the 
defendants had no right to charge the said ge. 
curities with the purchase price of 3,00,000 shares 
of Peninsular Petroleum stock referred to in the 
plaintiffs’ Statement of Claim herein, and the 
plaintifs as joint trustees for these customeis and 
clients are entitled to damages for the wrongful 
sale and disposal of the securities belonging to 
the said customers and clients and sold by the 


defendants on or after February 7, 1933, and both 
adjudge thesame accordingly.” 


3.—This Court doth order and adjudge that thia 
cause be referred to the Local Master at North 
Bay to determine the amount of damages, if any 
that the defendants ought to pay for the said 
wrongful sale and dispoeal of the same and who 
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are the customers and clients so entitled and the 
amount due to each ofsuch clients and customers for 
damages accordingly. 

4 — This Court doth further direct that the defend- 
ants do pay to the plaintiffs the amount when s9 
ascertained, and that the same constitute a special 
Trust Fund to be distributed among the parties 
entitled ag the customers and clients of L 8. Clarke 
for whom the said securities were sold and doth 
adjudge the same accordingly.” 


Their Lordships are of opinion that this 
judgment cannot stand. So far as the 
rights of the parties depend upon contract, 
either Clarke's customers were undisclosed 
principals of Clarke in relation to the 
defendants and had the contractual rights 
of such principals or they were not. 
they were they had the right of suit for 
breaches of contract, or alternatively until 
they exercised their rights Clarke could 
sne: but these are ordinary legal rights. 
The supposed agent’s rights would be to 
recover the damage suffered by him on 
the footing that he had been principal. 
He has no claim against the other party 
in the capacity of trustee: and though 
there have been countless actions in which 
an agent for undisclosed principals has 
sued in his own name, there appears to 
be no precedent for such an agent suing 
as trustee for his principals. What happens 
to the proceeds of a successful claim by 
such an agent is another matter. By 
virtue of his fiduciary relation to his 
principals he may have to account to them 
for what he receives: but this is not the 
concern of-the other party, 

If the case is looked at as a wrongful 
dealing with property apart from privity 
of contract the result is the same. As 
far as the shares agreed to be bought are 
concerned, if there is nothing due from 
the undisclosed principal either he or the 
agent must sue. No question of trustee- 
ship arises. As far as the shares deposit- 
ed as margin are concerned the agent is 
in the position of mortgagee with aright to 


sub-mortgage: a mortgagee is not a trustee:- 


snd if the shares are improperly dealt 
with by the sub-mortgagee the mortgagee can 
sue in his own right, or the mortgagor may 
under proper conditions sue to protect his 
property: but the mortgagee cannot sue 
as trustee for the mortgagor for he is not 
trustee, In the case in question either 
Clarke’s rights passed to the trustee: or 
Clarke's customers alone could sue. Neither 
Clarke nor the trustee could sue as trustee 
for the customers: and clearly they were 
not joint trustees as they have been 
declared to be by the judgment. It 
appears, therefore, to their Lordships that 
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the judgment was properly set aside by 
the Court of Appeal, and asno other relief 
was asked for by the plaintiffs, the action 
was properly dismissed. The decision of 
the Court of Appeal appears to have been 
based principally on consideration of the 
question whetker the customers could be 
considered as undisclosed principals of 
Clarke so as toaffect the defendants’ deal- - 
ings with the shares in question. On this 
matter their Lordships have not thought 
it necessary to express an opinion: and 
the opinions of the learned members of 
the Court cf Appeal upon this question 
and on the construction of the contractual 
documents must not be treated as forming 
any part of the grounds of the present 
decision. Fisher, J. A. in addition to other 
grounds clearly indicated the view that 
has been maintained in the foregoing 
reasons. Their Lordships are of opinion 
that this appeal fails and they will humbly 
advise His Majesty accordingly. The 
appellants must pay the costs of the 
appeal. 
N. Appeal dismissed. 


Solicitors for the 
Lawrence Jones & Co. 

Solicitors for the Respondents.—Messrs. 
Blake & Redden. 
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Appeal from the Calcutta High Court 

June 4, 1937 

Lorp MAGMILLAN, SIR Saapt LAL AND 

Sır Groras RANKIN 
Kumar KRISHNA PROSAD LAL 
SINGHA DEO — APPELLANT 
versus 
Tus BARABONT COAL CONOERN,Lrp, 


AND OTHERS—~RHSPONDENTS 

Evidence Act (I of 1872), s. 116-— Landlord and 
tenant — Estoppel —Denial of landlord's title — Ap- 
plicability and scope of s. 116—Section, whether deals 
with all kinds of estoppel— English Law as to estoppel 
—Principle of s. 116, whether applies to disentitle 
tenant to dispute derivative title of one claiming to 
have since become entitled to reversion. 

As distinct from a plea of eviction by title 
paramount—a valid and meritorious defence if made 
out—a plea by the lessee in a suit by the lessor, that 
the lessor has no right to property, haslong been 
regarded as inept and incompetent in so far as itis 
a denial that the lessor had any title at the date of 
his grant. Cuthbertson v. Irving (1), referred 
t 


0. 

Section 116, Evidence Act, does not deal or profess 
to deal with all kinds of estoppel or cccasions of 
estoppel which may arise between landlord and 
tenant. lt deals with one cardinal and simple estop- 
pel and states it firet as applicable between landlord 
and tenant and then as between licensor and licensee, 
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a distinction which corresponds to that between the 
parties to an action for rent and the parties to an 
action for use and occupation. Whether during the 
currency of a teim the tenant by attormmentto A 
who claims to havs the revezsion, or the landlord by 
acceptance of rent from B who claims to be entitled 
totheterm is estopped from disputing the claim 
which he has once admitted are important questions, 
but they are instances of cases which are outside 
8. 116 altogether; and it may well be that asin 
English Law the estoppel in such cases proceeds 
upon somewhat different grounds and is not wholly 
identical in character andin completeness with the 
case covered by the section. The section postulates 
that there is a tenancy still continuing, that it had 
its beginning ata given date from a given landlord. 
It provides that neither a tenant nor anyone claiming 
through a tenant shall be heard todeny that that 
particular landlord had at that date a title to the 
property. In the ordinary case of a lease intended 
‘a8 a present demise—the section applies against the 
lessee, any assignee of the term and any sub-lessee or 
licensee. What all such persons are precluded from 
denying 18 that the lessor had a title at the date of 
the lease and there is no exception even for the case 
where the lease itself discloses the defect of title. The 
principle doesnot apply todisentitle atenant to 
dispute the derivative title of one who claims to have 
since become entitled tothe reversion, though in such 
‘Cases there may be other grounds of estoppel, e. g., 
“by attornment, acceptance of rent, etc. In this sense 
it is tlue enough that the principle only applies to the 
title of the landlord who “let the tenant in” as dis- 
‘tinct from any other person claiming to be reversioner. 
Nor dces the principle apply to preventa tenant 
from pleading that the title of the original lessor has 
since come to an end. 

"The tenancy” under s. 116 does not begin afresh 

every time the interest of the tenant or of the land- 
‘lord devolves upon a new individual by suceession or 
assignment. In India, where tenaats may have oc- 
cupancy right and permanent or unlimited tenures 
are well-known, the application of s. 116 may not al- 
ways be clear, 

There is in English Case-law some authority for the 
view that a tenant is only estopped from denying his 
‘landlord's title ifat the time when he took his lease 
he was not already in possession of the land. But in 
8, 116 the Indian legislature has formulated no such 
‘condition. The words “at the beginning of the 
tenancy” giveno ground for it. When a demise of 
land is madeand acted on, when the tenant proceeds 
to occupy and enjoy under the grant, gets the shelter 
of the grantor'’s title and the benefit of his covenants, 
it is difficult tosee why “during the continuance of 
' the tenancy” he should be free ot this form of estop- 
pel. “Tenant who has occupied but not entered” is 
a difficult notion to thrust into s, 116 and quite im- 
possible to find therein Claridge v. Mackenzie (2), 
Bilas Kunwar v. Desraj Ranjit Singh (3), Vertannes 
V. James Golder Robinson (4), Lat Mahamed v. 
Kallanus (5) and Kelu Das v. surendra Nath Sinha 
(6), referred to, 

Messrs. A. M. Dunne, K.C., J, M. Parikh, 
Bir Thomas Strangman, Vaisey, K. C. aud 
H. S. Chatfield, for the Appellant. 

Messrs. A. M. Dunne, K. C.. J. M. Parikh, 
Vaisey, K. C, H, S&S. Chatfield and Bir 
Thomas Strangman, for the Respon- 
dents. 


Sir George Rankin.—The plaint in this 
case was filed on November 18, 1927, and 
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the claim of the plaintiff is for royalties 
due on coal raised during that year ‘up to 
the end of Aswin : October 17), frem a 
colliery known as Monoharbahal under the 
terms of a lease dated January 25, 1912, 
The grantor ofthelease is the Raja of 
Panchkote (defendant No. 3); the plaintiff, 
who is hisson, claims the royalties due 
thereunder by virtue of a maintenance 
(korposh) deed dated September 29, 1926, 
which vests the landlord’s reversion in 
him: no dispute arises upon this assign- 
ment. The original lessee one Radha Ballav 
Mukherjee has not been impleaded, the 
defendants being the Baraboni Coal Con- 
cern, Limited, defendant No. 1 (“the defen- 
dant company") and two others (defendants 
Nos. 2 and 2 (aj). The defendant company 
are sued as assignees of the term, their 
assignment being by deed dated February 
14, 1914: the other defendants as persons 
claiming to have purchased the right, title 
and interest of the defendant company at 
a sale held under the Publice Demands 
Recovery Act (Bengal Act HIL of 1913: on 
August 17,1927, These defendants (Nos. 2 
and 2(a)) say that they did not obtain pose 
session under their purchase until March 
20, 1928. The lease contained a clause 
(cl. 14) giving the lessor a charge for royal- 
ties upon the colliery and its plant, and 
the plaint seeks to enforce this charge by 
sale. 

The defence of the defendant company 
was that the Raja had no title to the under- 
ground rights in Mouza Monoharbahal 
which was the lakheraj debutter property 
of acertain deity. This allegation was in 
the written statement embroidered with 
or encumbered by allegations of fraud and 
misrepresentation on the part of the Raja 
and mistake on the part of the defendant 
company. The Subordinate Judge at Asan- 
sol dismissed the suit (December 23, 1929), 
holding not only that the Kaja had no title 
but alsothat the defendant company had 
been evicted by title paramount. On ape 
peal tothe High Court at Calcutta four 
questions were raised and the learned 
Judges (Mitter and Patterson, JJ.) held (1) 
that Mousa Monoharbahal was not part of the 
Raja’s permanently settled estate ; (2) that 
the underground rights therein are vested 
in the lakherajdar, t.e., the deity ubove-men- 
tioned ;(3) that under s. 116 of the Indian 
Evidence Act the defendant company was 
precluded from disputing the Raja’s title; (4) 
that the defendant company’s plea of eviction 
by title paramount failed. As against the 
other defendants, the learned Judges held 
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that the covenant for rent was enforceable 
ugainst transferees of the lease. They 
gave decree (July 20, 1934) against all the 
defendants for the sums claimed and direct- 
ed a sale of the colliery and plant in default 
of payment by January 20, 1935, 

The cwnership of mining rights in a 
Mousa which though within the ambit of a 
permanently settled estate is rent-free 
debutter property not paying revenue to 
Government on its own account raises 
questions of considerable difficulty, and 
practical persons interested in coal mining 
have to take account of the uncertainty in- 
volved. The defendant company, on their 
own case, took title to the colliery Monohar- 
bahal in two ways and from two different 
sets of persons at or about the same time. 
(a) By deed dated February 14, 1914, they 
took an assignment from Radha Ballav 
Mukherjee of his lease (January 25, 1912) 
from the Raja. (b) By deed dated June 
22,1917, they took from the Official Assi- 
gnee and others an assignment of certain 
leases granted in 1901 and 1908 by shebaits 
of the deity: the deed of assignment re- 
citing that an agreement to that effect had 
been arrived at in November 1913, and 
that possession had been given tothe de- 
fendant company onor about April 1, 1914. 
As they were taking inconsistent titles it 
may perhaps be presumed that the insecu- 
rity of each was reflected in the 
amount of the royalties which had 
been covenanted for. In any event each 
lessor was in due course asked to reduce 
the royalties payable to him in view of the 
claims of the others. The shebaits donot 
seem tohave agreed to any abatement but 
by a deed called a kabuliyat, dated Nov- 
ember l, 1918, and made between the de- 
fendant company andthe Raja it was re- 
cited that the defendant company had ac- 
quired title under the shebatts of the deity 
and it was agreed that ifthe Raja should 
establish up to the highest Court that the 
deity had no rights he should be entitled to 
get fromthe defendant company a royalty 
of 7 annas per ton of coal instead of the 
3 annas reserved by the lease of January 
25, 1912, but that otherwise and in the 
meantime the royalty should be reduced to 
2 annas per ton. Part of a new term which 
was to be treated as included in the lease 
of 1912 was as follows :—“We shall not 
be competent toraise any objection to the 
payment of commission at the rate of 2 
annas onthe score of your not having title 
tothe underground rights in respect of 
the said Mousa oron any other account.” 
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To take title from two rival sets of 
claimants may have been a gocd business 
slep but it involved keeping faith with 
both, and it may be said at once that 
neither set of lessors could be gotrid of 
at will by the simple process of failing to 
pay rent tothe other, suffering judgment 
at the others instance on the cévenant for 
rent, and then pleading eviction by title 
paramount to the claim of the former. In 
the present case this was all that happened. 
Two suits for royalties were brought 
against the defendant ccmpany—in each 
case by one out of four shebaits of the 
deity who on May 24,1901, had joined in 
granting alease of 8 annas interest in the 
Mousa. Both suits succeeded before the 
Subordinate Judge of Asansol notwith- 
standing that the defendant company set 
up the title of the Raja, because the Subor- 
dinate Judge rightly held them estopped 
by s.116 of the Evidence Act from dis- 
puting the plaintiff shebazts’ title and held 
that there was no eviction by title para- 
mount. His decrees (July 12, 1927) were 
taken on appeal to the High Court, and 
one was affirmed on February 18, 1930. A 
further appeal was taken by the present 
defendant company to His Majesty in 
Council in that case. The appeal was up- 
held and the judgments of the two Courts 
below set aside on the ground that the 
plaintiff as one only of four lessors had no 
tille to sue for an aliquot part of the whole 
rent. Meantime, however, the plaintiff in 
the other suit (which was subject to the 
same defect of parties) had proceeded to 
attach the Monoharbahal colliery in exe- 
cution of his decree (May-June 1928). 
Thereupon a firm called Chandanmull 
Indra Kumar (the present defendant No. 2 
(a) ) who had purchased the colliery at a 
certificate sale for road cess in August 1927, 
objected tothe execution but their claim 
case was dismissed (Jure 20, 1928). They 
brought a suit against the shebazt decree- 
holder to establish their right against him, 
and on January 29,1929, a compromise 
was agreed to between them whereby this 
shebait for his own 2 annas share agreed 
to recognise the firm's title to the colliery 
and to grant them a patta on certain new 
terms as to royalty upon receiving 
Rs. 18,000, He also agreed not to execute 
his decree and there was a new clause 
granting him a charge on the colliery for 
future royalties. The appeal of the defens 
dant company against his decree was 
compromised as part of this arrangement. 
This is the only basis for any plea oi 
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eviction by title paramount and their Lord. 
ships are of opinion that the plea fails on 
the facts. Noone of the shebaits has at 
any time sued the Raja, attacking his title 
or done more than require the defendant 
company to perform their covenants 
under the lease of 1901 as assignees thereof. 
Apart frem the consequences of their own 
breach of covenant and of their other debts 
the defendant company have not even 
been threatened with disturbance. The 
plea of eviction by title paramount was not 
taken in the written statement nor was any 
issue framed upon it. 

In their Lordships’ view it is entirely 
without substance, and itis unnecessary to 
consider whether upon a true construction 
the deed of November 1, 1918, would re- 
quire the defendant company to continue 
to pay royalties notwithstanding an eviction 
by title paramount, 

The remaining question arises upon the 
plea taken by the defendant company that 
the Raja had no right to the property in 
suit. This wasthe second cf the issues as 
framed and itis as well thatit should be 
dealt with independently of any difficulty 
arising tothe defendant ccmpany out of 
the agreement expressed in the kabuliyat 
of Ncvember 1, 1918. Asdistinct from a 
plea of eviction by title paramount—a 
valid and meritcrious defence if made out 
—this plea has long been regarded as 
inept and inccmpetent In so far asit is a 
denial that the lessor had any title at the 
date of his grant. Jt was observed by 
Baron Martin in Cuthbertson v. Irving (1) :— 

“Tf the lessor have no title and the lessee be 
evicted by him who has title paramount the lesgee 
can plead this and establish adefence toany action 
brought against him, but so long ag the lessee 
continues in possession under the lease, the law will 
not permit him toset up any defence founded upon 
the fact thatthe lessor ‘nil habuit in tenementis’ 
and that upon the execution of the lease there is 
created in contemplation cf law a reversion in fee 
simple by estoppel in the lessor which passes by 
descent to his heir and by puzchaseto an assignee 
or devisce......+. This state of law in reality tends 
to maintain right and justice and the enforcement 
of the contracts which men enter into with each 
other (one ofthe great objects of all law); for so 
long asa lessee enjoys everything which his lease 
purports to grant, how dces it concern him what 
the title of the lessor or the heir or assignee of his 
lessor really is? All that is required of him is 
that having received the full consideration for the 
contract he has entered into he should on his part 
perform it.” 

Not every word of this passage can be 
taken as law in India at the present time, 
but itis a useful exposition of the reason 


(1) (1859) 4 H&N 742 at p 757; 28 LJ Ex. 306; 5 
Jur. (N 8) 740; 33 L T O S 328; 118 R R726, i 
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which underlies the well-known doctrine of 
estoppel which has been enacted for India 
ins, 116 of the -Indian Evidence Act. It 
discloses also the answer given by English 
Law to the objection (ef which something 
was heard attheir Lordships’ bar) that an 
assignee being liable upon the covenants 
only by privity of estate cannot be made 
liable if the lessor has no estate : an ob- 
jection which serves only to emphasise the 
importance of this estoppel. 

Section 116 ofthe Indian Evidence Act 
is as follows: 

“116, No tenant of immovable property or person 
claiming through such tenant shall, during the 
continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the begin- 
ning of the tenancy, a title to such immovable prop- 
erty ; and no person who came upon any immov- 
able property by the licence of the person in pos- 
session thereof shall be permitted to deny that such 
person had atitle to such possession at the time 
when such licence was given.” 

The defendant company contended be- 
fore the High Court that the section only 
applies where it is shown that the land- 
lord put the tenant into possession of thle 
property, and that when a person already 
in possession of land becomes tenant to 
another, there is no estoppel against his 
denying his lessor’s title. The application 
of this doctrine to the facts of the present 
case was made by ccntending that the de- 
fendant company in 1914 had obtained 
possession from the Official Assignee under 
the shebaits’ leases before they were given 
possession under the lease from the Raja. 
The High Court have not thought it prob- 
able that the Official Assignee would give 
possession before the assignment of 1917 
was executed and it seems to their Lord- 
ships, asto the High Court, to be satisfac- 
torily proved that the defendant company 
were first put into possession under the 
Raja's lease and in pursuance of the assign- 
ment of February 14, 1914. On this view 
the defendant company's construction of 
s. 116 is of no service to them. Their 
Lordships, however, cannot accept either 
the construction contended for or the defen- 
dant company’s method of applying it. The 
section does not deal or profess to deal 
with all kinds of estoppel or occasions of 
estoppel which may arise between landlord 
and tenant. It deals with one cardinal and 
simple estoppel and states it first as applic- 
able between landlord and tenant and then 
as between licensor and licensee, a distinc- 
tion which corresponds to that between the 
parties to an action for rent and the parties 
to an action for use and occupation. Whe» 
ther during the currency of a term the 
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‘tenant by attoroment to A wno claims to 
have the reversion, or the Jandlord by ac- 
cepbance of rent from B who claims to be 
entitled to the term is estopped from dis- 
puting the claim which he has once admit- 
ted are important questions, but they are 
instances of cases which are outsides. 116 
altogether; and it may well be that as in 
English Law the estoppel in such cases 
proceeds upon somewhat different grounds 
and is not wholly identical in character and 
in completeness withthe case covered by 
the section. The section postulates that 
there is a tenancy still continuing, that it 
had its beginning at a given date from a 
given landlord. It provides that neither 
a tenant nor anyone claiming through a 
tenant shall be heard to deny that that 
‘particular landlord had at that date a title 
tothe property. In the ordinary case of a 
lease intended as a present demise —which 
is the case before the Board on this appeal 
—the section applies against the lessee, 
any assignee of the term and any sub- 
lessee or licensee. What all such persons 
are precluded from denying is that the 
lessor had a title at the date of the lease 
and there is no exception even for the case 
where the lease itself discloses the defect 
of title. The principle does not apply to 
disentitle a tenant to dispute the derivative 
title of one who claims to have since þe- 
come entitled tothe reversion, though in 
such cases there may be other grounds of 
estoppel, e. g, by-attornment, acceptance of 
rent, etc. In this sense it is true enough 
that the principle only applies to the title 
of the landlord who “leb the tenant in” as 
distinct from any other person claiming to 
be reversioner. Nor does the principle ap- 
ply to prevent a tenant from pleading that 
the title of the original lessor has since 
come to an end. _ 

In the present case, therefore, the de- 
fendant company could not dispute- that 
the Raja in 1912 had title to the property 
-demised and this merely by reason of their 
-position as assignees of the term. There is 
no ground whatever for the notion that 
Radha Ballav did not get possession or never 
had more than what in English Law was 
called an interesse termini. He entered 
under the lease andhe and his assigns 
-have occupied and paid rent under it for 
years. An inquiry whether the defendant 
company when they took their assignment 
in 1914 were or were not then in possession 
has in their Lordships’ view no bearing 
-whatever upon the application of s. 116 or 
on the rights.of the parties. It is-quite true 
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that in this particular case the assignment 
by the lessee to the defendant company 
was pari of a compromise to which the Raja 
was a party. But the defendant ccmpany 
took no new title from him: they took the 
title of his lessee: though the Raja as a 
party to the compromise was precluded 
from denying that the original term was 
now vested in them. “The tenaney” under 
s. 116 does not begin afresh every time 
the interest of the tenant or of the landlord 
devolves upon a new individual by succes- 
sion or assignment. In India, where tenants 
may have occupancy right and permanent: 
or ‘unlimited tenures are well-known, the 
application of s. 116 may not always be 
clear; but the present case raises no dif 
ficulty, and there being no dispute as to the 
plaintiff's derivative title it seems protitless 
to inquire into the position as at 1914 when 
= landlord was not purporting to pass any 
title. 

Further their Lordships cannot accept 
the construction of s. 116 for which the 
defendant company contended. There is in 
English Case-law some authority for the 
view that a tenant is only estopped from 
denying his landlord’s title ifat the time 
when he took his lease he was not already 
in possession.of theland. But in s. 116 
the Indian legislature has formulated no 
such condition. The words “ab the begin- 
ning of the tenancy” give no ground for it. 
When a demise of land is made and acted 
on, when the tenant proceeds to occupy and 
enjoy under the grant, gets the shelter of 
the grantor’s title and the benefit of his 
covenants, it is difficult to see why “during 
the continuance of the tenancy” he should 
We free of this form of estoppel. “Tenant 
who has occupied but not entered” is a 
difficult notion to thrust into s. 116 and 
quite impossible to find therein. Cuthbertson 
v. Irving (1) (supra) was the common . case 
ofa tenant who on the expiry of one lease 
took a new lease from his former land- 
lord's vendee. In Claridge v. Mackenzie 
(2) it was suggested that the test should 
in such a case be whether the new lessor 
could have refused to let the tenant con- 
tinue in possession, but thisis to beg the 
very question of title. Stress has often been 
laid on the fact of the landlord having 
let the tenant in. Where that is clear, 
as it isin most cases, it is a pointed way 
of stating what the tenant has gained 
by taking title under his lessor. It also 
points firmly tothe fact of a new tenancy 


(2) (1842) 4 Man, & G 14374 Scott N R 796; 11 LJ O 
P 72; 61 R R 504, 
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beginning at that time. In thissense may 
be understood the language of Sir George 
Farwell delivering the judgment of the 
Board in Bilas Kunwar v. Desraj Ranjit 
Singh (3). Ona the other hand, in Verta- 
nnes v. James Golder Robinson (4) the 
Board applied s. 116 to a case in which it 
was difficult to say that the tenant had 
obtained possession from the landlord. Of 
the Indian cases, Lal Mahomed v. Kallanus 
(5) and Kelu Das v. Surendra Nath Sinha 
(6) have sometimes been taken as estab- 
lishing the doctrine now advanced by tke 
defendant company, but both cases are 
really outside s. 116, not being concerned 
with title at the beginning of the tenancy, 


but with the common case of a sitting 


tenant attorning to a new individual as 
entitled to receive rent. It 
to notice in such 
new tenant nor a new kabuliyat necessarily 
implies anew tenancy. 

The defendants Nos. 2 and 2(a) who 
under s. 20 of the Public Demands Re- 
covery Act of 1913 have been invested 
with “the right, title and interest’ of the 


defendant company at August 17, 1927,. 


may or may not be liable on the covenant for 
royalties in respect of coal raised (if 
any) between that date and October 
17 of that year (end of. Aswin 1334 


Bengali style) which is the date up 
to which the plaintiff claims by his 
plaint. The claim is of small import- 


ance and isnot pressed by the plaintiff. 
Their Lordships will, therefore, modify 
the High Court's decree which treats 
these defendants as liable for the whole 
claim. Thedecree will be varied by res- 
tricting it, insofar as it’ is adecree for 
money, tothe defendant company who, if 
held liable at all, do not resist liability 
for whatever coal they raised. But it is 
clear that the right which the other de- 
fendants have obtained by the certificate 
sale is subject to the plaintifs charge 
upon the colliery and plant for the royal- 
ties claimed in the suit. It is, therefore, 
unnecessary to interfere with that part of 
the High Court’s decree which enforces the 
oa Ee: 
he appeals þefure their Lordships hav 
is) A = ef at p .67; 30 Ind. Cas, 299; a me 
248; 13 ALJ Gol, t Ha ie T K a Tie: 
cle) at N 1st 6} um. ;22C LJ 516; 
276; 102 Ind. Cas. 639; A 1 R192 ; 
53 M Ld il; (1927) M W N 492; 29 Bom. eit 
41 Tapa a 113; 5 R 427; 31 © W N 1078; 
(5) 11 O 519. ane 
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cases that neither 2 
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been consolidated but they are three in 
number. Onthe appeal by the plaintiff 
their Lordships have not entered into the 
question whether he or the Raja have or 
had title to Mousa Monoharbahal and make 
no pronouncement upon it,- as in their 
view the defendants were not entitled to 
raise it. The appeal, however, must Fail 
as nocomplaint can be made of the dec- 
ree. The appeal by the defendant com- 
pany fails for the reasons above stated. 
The appeal by defendants Nos. 2 and 2 (a) 
succeeds on the question of their perso- 
nal liability for the royalties, but the 
mistake in the High Court's decree is 
due, in their Lordships’ opinion, to these 
defendants not having drawn attention to 
ihe matter atthe proper time, and the 
plaintiff has not resisted the correction of 
the mistake. 

The liability under the first operative 
clause of the decree will be confined to 
the defendant company. Subject thereto 
their Lordships will humbly advise His 
Majesty that all the appeals should be 
dismissed. They make no order asto the 
costs of the appeals. 

D. Appeals dismissed. 

Solicitors for the Appellant :—Messrs. 
Stanley Johnson & Allen, Oswald Hickson, 
Collier & Co. and R. S. M. Calder. 

Solicitors for the Respondents :—Messrs. 
Stanley Johnson & Allen, R. 5. M. Calder; 
Oswald Hickson, Collier &Co. 
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February 2, 1937 
RUPCHAND AND MESTA, A.J. Cs. 
DODO RACHO AND ANOTHER—APPLICANTS ` 
VETSUS 
EMPEROR—Opposite PARTY. 

Bombay Abkaxi Act(V of 1878), s. 43—Search— 
Bottle containing illicit liquor produced by son— 
Father not present at time of search-—Presumption 
as to joint possession—When can be raised. 

Where ona search, the son produced the key of 
the box in whicha bottle containing illicit liquor 
was found, but at the time of the search the father 
was not present i; 

Held, that before a presumption could be raised 
that this bottle wasin the Joint possession of both 
ihe gon and the father it was incumbent upon the 
Crown to prove that both of them had either physi- 
cal or constructive possession of the contraband 
liquor, or if the son bad such possession, that 
he had it on behalf of himself and the father 
to the knowledge of the father, Mataro v. 
Emperor (i), followed, Reg v. Ashwell (2) and Shwe 
Kyo v. Emperor (3); referred to, 
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Mr Dingomal Narainsing, for the Ap- 
plicants. 

Mr. Partabrai D. Punwani, for the Crown. 

Rupchand,A. J. C.—The applicant Dodo, 
son of Racho, and his son Harcho have both 
been convicted under s. 43 (a), Abkari Act, 
for being in possession of a bottle of Kalat 
liquor and sentenced to pay a fine. Dodo 
has come to us in revision. 

Now, it is not seriously disputed that 
Dodo was not present at the shop when 
the search was made.. It was his son who 
produced the key of the box from which 
the contraband liquor was found. There 
is nothing either in the judgment of the 
learned Magistrate or on the record before 
us to indicate that Dodo had knowledge 
that the bottle of liquor was kept in the 
box from which it wasfound. As pointed 
out in Mataro v. Emperor (1) before a pre- 
sumption could be raised that this bottle 
was in the joint possession cf both Dodo 
and Harcha, it was incumbent upon the 
Crown to prove that both of them had either 
physical or constructive possession of the 
contraband liquor, or if Harcho had such 
possession, that he had it on behalf of him- 
self and Dodo to the knowledge of Dodo. 
In this connection the following observa- 
tions of Cave, J. in Reg v. Ashwell (2), 
which have been referred to with approval 
in Shwe Kyo v. Emperor (è), are also 


pertinent ; 

“If these cases are rightly decided, asI believe 
them, to be, they establish the principle that a man 
has not possession of that of the existence of which 
he is unaware. A man cannot, without his con- 
sent, be made to incur the responsibilities towards 
the real owner which arise from the simple posses- 
sion of a chattel without further title, and if a 
chattel has, without his knowledge, been placed in 
his custody, his rights and liabilities as a possessor 
of that chattel do not arise until he is aware of the 
existence of the chattel and has assented to the 
posseesicn of it.” 

The Jearned Public Prosecutor has very 
rightly said that he cannot support the 
conviclion. We have no hesitation in 


setting aside the conviction : and we order 


accordingly. The fine,if paid, should be 
refunded. ; 
N. Conviction set aside. 


(1) 235 L R5; 111 Ind. Cas, 732; A IR 1929 Sind 
9; 29 Or. L J 924. : 

(2) (1886) 16 Q B D 190; 55 LJM O 65;53L T 
773; 34 W R 297; 16 Oox C © 1; 15 J P 181. 

(3) 7 R11; 117 Ind. Cas. 248; A I R1929 Rang. 121; 
30 Cr. L J 753. 
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PRIVY COUNCIL 
Appeal from the Court of Appeal for 
Ontario 
April 15, 1937 
Viscous Sankey, Lorp BLANESBURGA 
and Lorp MACMILLAN 
INTERNATIONAL RAILWAY COMPANY 
—APPiLLANTS 


versus : 
Tue NIAGARA PARKS COMMISSION — 
RESPONDENTS 


Arbitration—Method of valuation for purposes of 
compensation—Discretton of arbitrators— Arbitra- 
tors considering only two methods and choosing one 
—Whether their decision is justified is question of 
law—Power to include interest in assessment of 
value—Agreement confirmed by Legislature—Effect 
—Acquisition--Compensation—Public utility under- 
taking, transfer of—Compensation to transferor, 
basis of- Grant of franchise for such private under- 
takers for limited period coupled with obligation to 
transfer undertaking to pubic authority after expiry 
of period—Structure by transferor—~—His rights 
thereto. 

Arbitrators must, in general, have a wide discretion in 
selecting their methods of valuation, but where they 
have considered two methods and two methods only and 
have chosen one of these methods and have rejected the 
other, it becomes a question of law whether, having 
regard to their terms of reference, their decision 
can be justified. 

Held, that arbitrators whose only duty was * to 
ascertain the actual value of certain property at a 
Certain time“ had no power to include interest in 
their assessment of value. Toronto City Corporation 
v. Toronto Railway Corporation (2), applied. [p. 569, 
col. 2.1 

Where the agreement is “approved, ratified, con- 
firmed and declared to be valid and binding onthe 
parties " thereto by an Act of the Legislature, the 
effect of this statutery confirmation is to render 
every provision and stipulation of the agieement 
as obligatory and binding on the parties as if 
these provisions had been repeated_in the form of 
statutory sections. Caledonian Railway Co. v. 
Greenock and Wemyss Bay Railway Co. (1), follow-. 
ed. |p. 564, col. 2.] 

In the absence of directions to the contrary in 
the terms of transfer the compensation payable by 
the transferee ofa public utility undertaking as 
a going concern to the transferor should not be 
fixed at the break-up value to the transferee. The 
compensation should be fixed on the basis ofre- 
construction cost less depreciation. [p. 567, col. 1.] | 

It isa familiar feature common to all cases in 
which a franchise for a publie utility is granted to 
private undertakers for a limited period, coupled 
with an obligation to transfer the undertaking to & 
public authority at the conclusion of the period, 
that the undertakers must look to reap the reward 
of their enterprise in the profit which they may 
make during the currency of their franchise and on 
its expliy shall receive only the value of the 
structure which they have created without any 
compensation either for the profits or the losses 
which they may have made or sustained while in 
the enjoyment of their franchise. This is plainly 
just, for with the termination of the franchise the 
power to make profits or the liability to incur losses 
simultaneously terminates. Where the promoters 
have had their chance tomake what they can out 
of their undertaking in the knowledge that it was 
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of limited duration and that they must part with 
ib at a fixed date, to compensate them onthe basis 
of the profits which they have made and are sur- 
rendering would be to assume that they had a 
right to go on making profits although ex hypothest 
the franchis: which gave them that right had come 
to an end, [p. 567, col. 2; p. 568, col. L] 


Messrs. W. Tilley and D. L. Me Carthy, 
for the Appellants. 

Messrs. A. G. Slaight, F. W. Griffiths and 
W. Barton, for the Respondents. 

LordMacmillan.—The main question 
to be determined in this appeal reiates to 
the basis on which the appellants are entitl- 
ed to be compensated on the transfer to the 
respondents of an electrice railway con- 
structed bythe appellants on the Cana- 
dian bank of the Niagara River. There 
are also subsidiary questions (1) as to 
whether certain items of property should 
be included in computing the compensa- 
tion, (2) as to the allowance of interest, and 
(3) as to costs. 

e respondents, the Niagara Parks 
Commission, formerly known as the Com- 
missioners for the Queen Victoria Niagara 
Falls Park, are a statutory body which 
Controls for the Government of Ontario a 
large area of land on the bank of the 
Niagara River above and below the 
Falls which has been developed as a 
public park under statutes of 1885 (48 
Vic. o, 21) and 1887 (50 Vic. c. 13). 

The appellants are the successors of the 
Niagara Falls Park and River Railway 
Company which was incorporated in 1892 
by a statute of the Ontario Legislature 
(55 Vic. c. 96). By that statute an agree: 
ment dated December 4, 1891, entered into 
between. the promoters of the railway in 
question and the Parks Commissioners was 
ratified and confirmed. 

The agreement narrated that the pro- 
moters (who, and the company thereafter 
to be incorporated, are designated “the 
company’) desired to construct and operate 
an electric railway along the top of the 
west bank of the Niagara River from the 
village of Queenston in the Count y of 
Lincoln, to the village of Chippawa in the 
County of Welland; that they intended to 
apply to the Legislature for a charter of 
incorporation to enable them to construct 
and operate the railway; and that the Parks 
Commissioners had agreed to grant on 
terms the requisite rights of way through 
the park lands, and other lands belonging 
to them or over which they had rights. 
The Parks Commissioners by the first article 
of the agreement licensed and permitted 
the company to construct a first-class 
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in and through the park 
and their other lands and by the second 
article the company undertook to con- 
struct, equip and operate the railway. 
By the third article therailway was requir- 
ed to be constructed of material and ac- 
cording to plans and spacifications to be 
approved by theParks Commissioners and 
by the Commissioner of Publie Works of the 
Province. By other articles it was provid- 
ed that the company should make pay- 
ment tothe Parks Commissioners of a sum 
of $10,000 for the right of way over a 
strip of land along the river bank known 
asthe chain reserve and for the benefit 
of certain contracts made by the Parks 
Commissioners with various land owners; 
that the company should have the right to 
construct and operate inclined railways 
and elevators and to acquire those already 
existing on terms to be agreed or fixed by 
arbitration; and that the Parks Commis- 
sioners would not grant to any other per 
sons any right to construct or operate a 
railway or tramway within the limits of 
the park and,so long as the agreement 
was in force, would not themselves engage 
in any such construction or operation. 
The Parks Commissioners further agreed to 
assent tothe company arranging with the 
Municipal Corporation of Niagara Falls for 
a supply of power for working the railway 
and, if a satisfactory arrangement could 
not be made with the Municipality, under- 
took themselves to grant to the company 
such necessary rights as would enable 
them to procure the requisite power from 
the waters above the Falls. 

Article 16 of the agreement provides that 
the right to operate the railway “shall begin 
on the first day of September next or 80 soon 
(before or after that date) as the said 
railway or any section thereof has been 
constructed and shall extend toa period of 
forty years from the said first day of 
September one thousand eight hundred and 
ninety-two and shall be renewable on the 
request by the company for a further 
period of twenty years as hereinafter 
provided.” By the 17th article it wag 
provided that if at the end of the 40 years 
the Parks Commissioners should demand 
from the company for the succeeding 
period of 20 years a larger annual sum 
than that agreed on for the 40 years the 
amount to be paid, which was not to be 
less than that previously paid, should, if 
not agreed, be fixed by three arbitrators or 
a majority. The article went on to pro- 
vide that “the award of such arbitrators 
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shall be subject to the same provision of 
lawas ifthe’ said arbitrators had been 
appointed’ by the said parties upon a volun- 
tary reference under the Revised Statute 
of Canada respecting Arbitrations and 
References. Either party to such arbi- 
tration may appeal from the award upon 
any .question of law or fact to the:.. pro- 
vinctal Court of ultimate appellate juris- 
diction for Ontario and the said Court 
shall have the same jurisdiction therein as 
a Judge hason an appeal from a report 
or certificate under s. 4 of the eforesaid 
Revised Statute repecting Arbitrations and 
References," : ; 

By. the 19th article the company were 
required to pay to the Parks Commissioners 
by way of rental an annual sum of 
$10,000 for every year of the period of 40 


years and if the ccmpany should exercise . 
their option of operating the railway for 


the further period of 20 years; such sum 
as might be agreed or fixed by arbitra- 
tion for every year of such further period. 
There were also articles dealing with the 
construction of alow level railway on the 
river bank and the payment of an addi- 
tional annual rent if it should be constructed 
but as this project was never carried out 
it need not be further considered. 


The material articles for the present 
purpose are Arts. 26 and 29 anda their 
terms are of so much importance and 
have been subjected to such minute ana- 
lysis that it is necessary to set them out 
in full as follows : 

“26. If at the end ofthe said period of 40 years the 
company are unwilling to renew, or at the end 
of the further period of 20 years if the company 
continue to hold for such further period, the 
company shall be duly compensated by the com- 
missioners for their railways, equipment, machi- 
nery and other works including the low, level 
railway, if the same shall have been constructed 
and then held by thecompany under this agreement 
as also the high level railway from Ohippawa to 
Queenston, and including also their works in 
Chippawa and Queenston, but not in respect of 
any franchises for holding or operating the same 
such compensation to be fixed by mutual agreement 
or in case of difference by arbitration as in para, 17 
of this agreement but the failure before the ex- 
piration of any such term, to fix such compensa- 
tion inmanner aforesaid or to pay befoie such 
expiration, the amount of compensation so fixed 
shall not entitle thecompany to retain possession 
meanwhile of the said railways, equipment, machi- 
nery and works, by this agreement to be constructed 
or operated, but the same shall nevertheless and 
notwithstunding that the commissioners may have 
taken possession thereof remain subject to such 
lien and charges save as to possession as aforesaid 
as may exist in favour of bond-holders or debenture- 
holders of the company andthe company shall retain 
alien or charge thereon, save as to possession | a8 
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aforesaid for the compensation of their railway 
equipment, machinery and works to be agreed 
upon as aforesaid, or so to be awarded to them 
provided, however, that all such lien and charges 
shall not exceed the amount that may be agreed 
upon or may be awarded for such compensation as 
aforesaid., 

29. Subject always to the terms 


and provisions 
of the commis- 
sioners as the owners infee simple of the right of 
way inthe park properand on the chain reserve 
the said railways and their equipment ahd the other 
works constructed or required under this agreement 
shall upon stich construction, or acquisition, as the 
case may be, be vested in andshall be the property 
of the company who shall, subject as aforesaid, 
be entitled to operate, manage and control the 
same, during the period or periods respectively 
above-mentioned, it being however, hereby declared, 
understood and agreed that at the end of the said 
first or second periods as the case may be, the 
whole of the ccmpany’s said high level railway 
from Queenston to Chippawa, and the said low 
level railway if then held by the company under 
this agreement together with their equipment and 
the machinery and works aforesaid including the 
elevators or lifts acquired or built and including 
also the worke in Queenston and Chippawa shall 
become the property of the commissioners subject 
to the payment of compensation to be agreed upon 
or awarded asthe case may be and as is hereinbefore 
provided for.” 

The lastarticle ofthe agreement pro- 
vides that “the company’s tariff for passen- 
ger fares shall be a reasonable one and 
shall be subject to the approval of the 
commissioners, provided however, that the 
commissioners shall not have the right to 
insist upon such a tariff as will prevent 
the company operating the said railway 
or railways at a fair profit, but itshall be 
their privilege to exact from the ccm- 
pany the imposition of reasonable rates 
only.” 

The agreement was, as already slated, 
“approved, ratified, confirmed and declared 
tobe valid and binding on the parties” 
thereto by an Act of the Ontario Legis- 
lature, 1592, 55 Vic. c. 96, to which the 
agreement was scheduled. The effect of 
this statutory confirmation was to render 
every provision and stipulation of the 
agreement-as obligatory and binding cn 
the parties “as if these provisions had 
been repeated in the form of statutcry 
sections’: per Lord Chancellor Cairns in 
Caledonian Railway Company v. Greenock 
and Wemyss Bay Railway Company (1). 

By the statute the appellants’ predecessors 
were jncorporated with a capital stock of 
$1,000,000. Section 4 eccnferred on the 
company the requisite powers for the con- 
struction and operation of the undertaking, 
und s. 27 imposed an express obligation on 
the company to operate the high level 


(1) (1874) 2 HL (s 0) 347 at p. 349. 
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railway during the existence of the agree- 
ment. Section 18, which refers to the com- 
pensation payable under Art. 26 of the 
agreement is of importance for the pre- 
sent purpise; it enacts as follows: 

18. The directors of the said company shall have 
power to issue bonds of the company for the purpose 
of raising money for prosecuting the said under- 
taking, the whole amount of the issue of such 
bonds not to exceed inall the sum of $45,000 for 
each mile of the said railway and the actual cash 
value of the wharves, piers, docks, steamers, vessels 
and other water craft, incline railways, elevators 
and hotels of the company and the equipment thereof, 
regpertively, but such bonds shall be limited aga 
charge so as not to interfere with the terms of 
s. 26 of the agreement; and the amount of com- 
pensation under s. 26 for the railway, its equipment, 
machinery and works between Queenston and 
Chippawa shall not include the value of hotels, 
vessels, steamboats nor the value of any other 
equipment or works than such as may be incidental 
to the use of electric power, nor any excess of the 
value of the class of work prescribed by the 
plans and specifications which shall have been 
approved by the Commissioner of Public Works 
nor stocks in navigating companies or in companies 
building or operating elevators or incline railways, 
nor the cost or value of elevators or inclined railways, 
except the elevators or inclined railways expressly 
authorised to be built or acquired under the agree- 
ment, nor of any other works not expressly and 
specifically provided for by the said agreement set 
forth in the schedule hereto.” 


The 40 year period of the company’s fran- 
chise was due to expire on September 1, 
1532. Before the arrival of this date the 
company notified the Parks Commissioners 
that they did not desire a renewil of their 
franchise for the further period of 70 years. 
Consequently on September 1, 1932, “the 
whole of the company’s said high level 
railway from Queenston to Chippawa” 
with its equipment, machinery and works, 
bscame, under Art. 29 of the agreement, the 
property of the Parks Commissioners, sub- 
ject to the payment of compensation. 

The parties failed to agree on the sum 
p2yable as compensation and the question 
was referred under Arts.17 and 26 of the 
agreement to three arbitrators. The arbi- 
trators, after hearing evidence and argu- 
ment for the parties, differed in opinion as 
to the correct method of calculating the 
compensa'ion payable to the company, two 
of them taking one view and the third 
another. The award was thus an award by 
a majorily. On appeal under Art.17 of the 
agreement the view of the majority was 
approved by the Court of Appeal for Ontario 
(subject to certain variations in minor 
matters). A cross-appeal by the Parks 
Commissioners to the Oourt of Appeal was 
dism‘ssed. The company have now appealed 
to His Majesty in Council. 
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For the present their Lordships disregard 
the minor questions raised and proceed to 
deal with the important matter of the pro- 
per method of computing the compensation 
payable to the company. 

lt appears from the reasons annexed by the 
majority arbitrators to their award that the 
contest between the parties was a contest 
between two rival principles :— 

“The Railway Company directed practically all its 
evidence to the compensation proper to be fixed on 
the basis of reconstruction less depreciation The 
Parks Commission, while als» submitting evidence 
as to compensation on that basis, contended from the 
outset that compensation on the basis of the cost of 
reconstruction less depreciation was wholly inappli- 
cable to the present case because the Railway when 
turned over had no value as such to either the Rail- 


-way Company or the Parks Commission, its sole 


value, according to this contention, being the value 
that could be realised from the disposal of its com- 
ponent parts.” 

“Having concluded,” they proceed, “that the pro- 
per basis of fixing the compensation is not by ascer- 
taining the reconstruction cost of the Railway in 
1932 asa whole, less depreciation, we think it is a 
question of law as to whether or not this conclusion 
is right and we have thought it advisable, in order 
to prevent unnecessary expense tothe parties to fix 
the amount of the reconstruction cost and the de- 
preciated value, should it later be determined that 
that basis should have been adopted.” 


Basing their award on the value that 
could be realised from the disposal of the 
component parts of the railway as at 
August 3], 1932, or in other words on “serap 
value” as at that date, the majority arbitra- 
tors fixed the compensation at $179,104. 

In case this should be held to be the wrong 
basis, they also set out what they found 
to be the value on the basis of cost of re- 
construction less depreciation as at Septem- 
ber 1, 1932, which they fixed at $967,592. 
There is thus a wide difference between the 
figure awarded on the scrap basis and the 
figure brought out on the basis of recon- 


“struction cost less depreciation. ™ 


Their Lordship3 have not overlooked the 
fact that with regard to a few items com- 
prised in their award the majority arbitrators 
have departed from the scrap basis and 
have allowed either reconstruction cost less 
depreciation or what they otherwise thought 
to be the full value thereof, but the broad 
question of Jaw argued at their Lordships’ 
bar was whether, on a sound construction 
of the agreement and statute, the majority 
arbitrators were entitled to fix on the basis 
of the scrap or residual value of the com- 
ponent parts of the railway the compen- 
sation to be paid on the transference of the 
property in the railway to the Parks Com- 
missioners on September 1, 1932. If not, 
the only alternative, as recognised by al] 
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three arbitrators and by Counsel for the 
parties, is to assess the compensation on the 
basis of reconstruction cost less depreciation. 
It is important to emphasise this point. 
Their Lordships recognise, as has more than 
once been said in previous cases, that 
arbitrators must in general have a wide 
discretion in selecting their methods of valu- 
ation, but where as here they have con- 
sidered two methods and two methods only 
and have chosen one of these methods and 
have rejected the other, it becomes a ques- 
tion of law whether, having regard to their 
terms of reference, in this instance con- 
tained in the agreement and statute, their 
decision can be justified. The dissentient 
arbitrator has furnished a reasoned state- 
ment setting out the grounds on which he 
differs from his colleagues and justifying 
the adoption cf the basis, which they re- 
jected, of cost of reconstructicn less depre- 
ciation. 

The remaining facis which it is necessary 
so state are few but important. The high 
level railway was duly constructed and 
opened for traffic at first as a single track 
and subsequently, under a supplementary 
agreement of March 27, 1894, as a double 
track. For the whole term of 40 years it 
was operated by the company in fulfilment 
of the obligation assumed and imposed on 
them by the agreement and statute. Pay- 
ment of the annual rental of $10,000 was 
duly and regularly made to the Parks Com- 
missioners. The railway, as events have 
turned out, has proved financially a most 
unfortunate enterprise. This sufficiently 
appears from figures which the majority 
arbitrators in the reasons for their award 
have abstracted from a statement put in by 
the company :— 

“During the last 13 years of operation,” they Bay, 
“the annual loss, after allowing for depreciation 
and after paying 5 per cent. interest on the 
$600,000°00 bond issue, ranges from $25,980-42 
in 1921 te $112,303-72 in 1931 which was the last 
full year of operation and for the last eight months 
the loss was $78,350 34..... The evidence establishes 
beyond question that there was no prospect of any 
change in this condition for the future,” 

They accordingly reach the conclusion 
that the railway 

“at the time that it was handed over to the Parks 
Commission was of no value for operation as a 


railway to the Railway Company of the Parks 
Commission or to anyone elsa,” 


The cause of the disappointment of the 
high expectations entertained at the incep- 
tion of the project is to be found in the 
advent of automobiles and the construction 
of improved roads to serve this new form of 
trafic. Visitors to an increasing extent 
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have preferred to use private automobiles 
or public buses to reach and to view the 
Falls, and the electric railway as a mode of 
transportation has been effectively 
superseded, with no prospect of revival. 
Notwithstanding the calamitous falling off 
in their receipts the company continued to 
the end of the term of 40 years to main- 
tain and operate the railway. As the 
majority arbitrators find 

“the railway as a whole when turned over to the 
Parks Commission was capable with proper 
maintenance of performing its functions as an 


operating railway and up tothat time was in fact 
performing these functions ” < 
But they also find that 
“it was obsolete as a whole in the sense that by 
reason of the changed conditions already referred to 
is became incapable of earning the cost of operating 


if and competing satisfactorily with other modes of 
transportation.” 


Put briefly the main ground on which 
the majority arbitrators discard the princi- 
ple of assessing compensation on the basis 
of reconstruction cost less depreciation 
and adopt the principle of breaking up the 
undertaking into its component parts and 
valuing them separately isto be found in 
their interpretation of the agreement as 
not excluding consideration of profits and 
losses and as Justifying them in fixing 
compensation on the principle applicable 
to the case of a landlord taking over his 
tenant's buildings at the expiry of a lease, 
namely on the basis of the value to the 
taker. As the railway had not been 
earning and could not in the future earn 
profits they consequently held that it 
possessed for the Parks Commission only a 
break-up value. The Court of Appeal 
unanimously agreed with the view of the 
majority arbitrators. 

Their Lordships have reached a different 
conclusion. They agree that in the terms 
of the agreement of 1891, to which they 
would also add the provisions of the con- 
firming statute, are tobe found the 
principles on which the company are to be 
compensated, but they can find in these 
terms no justification for assessing the 
Compensation at break-up value. 

In the first place—and this is funda- 
mental—it is a railway complete with 
equipment, macfNinery and works which 
the company were bound tohand over to 
the Parks Commissioners on September 
1, 1932, and not the components of a 
railway. The company maintained and 
operated the railway, as they were bound 
to do, up to midnight on August 31, 1932, 
and it was this railway, capable of being 
at once operated by the Parks Commis- 
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sioners that they in fact handed over, as 
they were bound to do. They could not 
legally, if it had been possible in fact, 
have dismantled the railway at the end 
of the 40 years and tendered the broken-up 
material to the Parks Commissioners in 
fulfilment cf their obtigation. That for 
which they are to be duly compensated is 
the same *thing as that which they were 
bound to hand over, namely their railway 
with its equipment, machinery and other 
works, a going concern and not a mere 
collection of materials. Their Lordships 
know of no instance in which the com- 
pensation payable by the transferee of a 
public utility undertaking as a going 
concern to the transferor has been fixed at 
the break-up value to the transferee and 
they find no indication of any such inten- 
tion in the documents before them. It 
would require very clear language indeed 
tolead tosuch a result. The Legislature 
of Ontario in authorising, by s. 18 -of the 
confirming Act, the issue of bonds by the 
company makes express reference to the 
bonds being made a charge on tLe com: 
pensation payable to the company at the 
expiry of iheir franchise, as contemplated 
in Art. 26 of the agreement If intending 
bondholders had been infcrmed that the 
compensation on which they were asked to 
rely as security for repayment of their 
capital “need amount to no more than” 
the break-up value of the railway material, 
it is not likely that there would have been 
much response to the issue. Neither the 
agreement northe Act contains any such 
warning either in the plain language which 
would have been proper, or implicitly. If 
the terms of transfer, rightly construed, 
“may” entitle the company only to the 
break-up value of their railway at the 
termination of their franchise, sound 
accounting would have indicated the 
propriety of building up an amortisation 
fund out of earnings during tke- currency 
of vhe francuise. Jt is at least questionable 
whether under the last article in the agree- 
ment, requiring tue imposition of reason- 
able passenger fares only, the Parks Com- 
missicners would have approved of tke cost 
of sucha fund being represented in the 
fares. It is significant that, notwithstanding 
the large number of cases which have come 
before the Courts in which many. different 
formule of ccmpensation have been con- 
strued, Counsel were unable to refer their 
Loidships to any case in which the acquiring 
authority have been found liable only in 
quantum lucrati, as they have been by the 
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majority arbitrators in the present case. A 
result so contrary to practice and doctrine 
would require for its justification the 
clearest directions in the terms of transfer. 

With all respect to the learned Judges of 
the Court of Appeal and the majority 


arbitrators, it would appear that they 
have allowed themselves in construing 
the terms of transfer to be unduly 


influenced by the unfortunate financial 
experience of the company. But the in- 
terpretation of the terms of transfer can- 
not be affected by the events that have 
happened. The majority arbitrators held 
that “consideration of profits is not excluded 
as an element in fixing value” andthe Court 
of Appeal agreed that as if had been de- 
monstrated that the railway had not been 
and could not be worked so as to make any 
profit, the basis of compensation must be 
the value of its component materials to 
the Parks Commissioners. But the mean- 
ing of the agreement must be the same 
whether the railway proved a success or a 
failure. Let it be assumed that instead 
of being a financial disaster it had been 
highly prosperous. In that event, accord- 
ing to the reading of the terms of transfer 
adopted below the compensation payable 
by the Parks Commissioners would have 
had to have regard to the large profits 
which the company were earning and the 
Parks Commissioners would have had to 
compensate the company not for the value 
of their railway as a structure but for the 
loss of the profits which they were making 
by it. The compensation might thus be 
out of all proportion to the value of the 
railway asa structure which was all that 
the Parks Commissioners acquired, and 
would be based upon an estimate of future 
profits in which, as their franchise had 
expired, the company had no interest what- 
r. l 
OY Their Lordships are of opinion that such 
an interpretation is a misreading of the 
terms of transfer. Itis a familiar feature 
common to all cases in which a franchise 
for a public utility is granted to private 
undertakers for a limited period, coupled 
with an obligation to transfer the under- 
taking to a public authority at the  con- 
clusion of the period, that the undertakers 
must look to reap the reward of their 
enterprise in the profit which they may 
make during the currency of their franchise 
and on its expiry shall receive only the 
value of the structure which they have creat- 
ed without any compensation either for the 
profits or the losses which they may have 
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made or sustained while in the enjoyment 
of their fanchise. This is plainly just, for 
with termination of the franchise the power 
to make profits or the liability to incur 
losses simultaneously terminates. The 
promoters have had their chance to make 
what they can cut of their undertaking in 
the knowledge that it was of limited dura- 
‘tion and that they must part with itat a 
fixed date. To compensate them on the 
basia of the profits which they have made 
and are surrendering would be to assume 
that they hed aright to goon making profits 
although ex hypothesi the franchise which 
gave them that right had come to an end. 

Tt is these considerations which in their 
Lordships’ view render it ‘erroneous in 
principle to have regard to profits earned 
or losses sustained when what is in ques- 
tion, as here, is the compensation to be 
paid to private undertakers at the expiry 
of their limited franchise for the physical 
structure which they have created and 
which has then to be transferred to a public 
authority. In the present case the agree- 
ment expressly stipulates that the company 
are not to be compensated “in respect of 
any franchises for holding or operating” 
their railway. That is to say, they are to 
receive nothing in respect of the loss of 
the right to make profits which the franchise 
conferred upon them. The effect of these 
words is equivalent to the exclusion of any 
allowance for past or future profits. As the 
dissentient arbitrator states: ‘‘A long line 
of cases has approved this [2.e., the principle 
of reconstruction cost less depreciation] as 
a correct method of valuing a public utility 
where the value of the franchise is excluded 
from consideration.” 

It is said that the present is nota case 
of compulsory acquisition and that this 
circumstanee affects the nature of the com- 
pensaticn payable. The company, it is said, 
ara thankfully relinquishing a damnosa 
hereditas. But again it has to be remem ber- 
ed that the terms of transfer must be read 
as eqtially applicable to a transfer of the 
railway in 1952, when the company’s fran- 
chise definitely expired and also to a trans- 
fer in the height of prosperity. If the com- 
pany had been highly prosperous and had 
applied for «nd obtained an extension of 
their franchise to September 1, 1952, they 
would, on the arrival of that date, have had 
compulsorily to relinquish, however, re- 
luctantly, their profitable undertaking to 
the Parks Commissioners and the same terms 
of transfer, construed in the same way, 
would have been applicable. 
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Their Lordships are accordingly of opi- 


` nion that the majority arbitrators have 


misdirected themselves in law in their in- 
terpretation of the terms of transfer and 
that the judgment of the Court of Appeal 
in affirming that interpretation is er- 
roneous. The company have transferred to 
the Parks Commissioners their railway as 
a complete entity duly equipped and cap- 
able of performing its functions as an operat- 
ing railway and in that sense capable of 
earning a profit. That it cannot in fact earn 
a profit owing tothe development of motor 
transport is nota relevant consideration in 
assessing tho compensation to be paid for 
the railway under the terms of transfer. 

It follows that the alternative method of 
valuation which the majority arbitrators 
rejected must receive effect, and the com- 
pany must be compensated on the basis of 
reconstruction cost less depreciation. For- 
tunately the majority arbitrators contemplat- 
ed this possibility and have provided the 
necessary figures which they fixed, as they 
tell us, after making “ proper allowance for 
the age and obsolete type of the machinery 
and equipment.” 

The minor matters in dispute now call 
for consideration. The majority arbitrators 
excluded ten items from their valuation on 
various grounds. Item No. 1 consists of two 
parcels of land. The Court of Appeal reversed 
ihe decision of the majority arbitrators and 
held that this item should be included at the 
figure of $1,100, being the figure fixed by 
the majority arbitrators, and the respon- 
dents have acquiesced. Item No. 2 relates 
to the Lewiston bridge line. The Court 
of Appeal refer to this work as a bridge, 
whereas it was really a section of line, 
but it 18 unnecessary to discuss the matter 
for the Court of Appeal held that the 
item should be included though only on a 
salvage basis, suggesting an allowance of 
$500. The majority arbitrators valued the 
item on the reconstruction cost less de- 
preciation basis at $9,375 and as the 
inclusion of theitem is not now disputed 
it will,in conformity with their Lordships’ 
Opinion on tke main question, be included 
at this figure of $9,375. Item No. 3 relates 
apparently to a disused spur line laid on 
the highway for the purpose of connecting 
the company’s railway with a former but 
no longer existent waiting room of another 
railway company. The Oourt of Appeal 
agreed that this item should be excluded 
as being valueless to the Parks Commis- 
sioners, who were not shown to have any 
right to remove the rails, While not ac- 
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cepting this reasoning, their Lordships do 
not propose to disturb the decision of the 
Court of Appeal. The item is valued at 
only $405 and it has been left obscure as 
to whether this small section of line was 
really at September 1, 1932, an effective 
part of the railway at all. Items Nos 4 
and 9 are not really excluded items. Item 
No. 4 relates to bridges Nos. 1lto7 and 
Item No. 9 to the power house. The majority 
arbitrators took the view that if these 
structures were to be valued at reconstruc- 
tion cost less depreciation, the cost of re- 
constructing them in concrete should be 
taken and not the cost of reconstructing 
them ‘ss they were in fact constructed) 
in masonry. The so-called excluded items 
represent the difference hetween these two 
reproduction cosis. Their Lordships see no 
justification for assuming reconstruction in 
a material different from that of the original 
structures which were no doubt approved 
by the Parks Commissioners and the Com- 
missioner of Public Works. In consonance 
therefore with the principle of valuation 
which their Lordships have held to be 
applicable, these items should be included 
at the majority arbitrators’ figures of 
$17,886 and $24,044. Items Nos. 5, 6 and 
10 relate to the substructure and super- 
structure of railway bridge No: 8 and to 
an enlarged and lengthened intake for 
water to the power house. The majority 
arbitrators disallowed these items because 
the work “was done under an agreement 
between the Canadian Niagara Power 
Company and the Railway Company with- 
out the approval of the Commissioner of 
Public Works as required by the agree- 
ment.” The Court of Appeal did not 
agree that ‘the want of evidence to 
establish the concurrence of the Com: 
missioner of Works warrants the dis- 
allowance of these items,” bat found that 
“while those assets might. have value io 
the Commissioners as component parts of a 
railway under aciual operation, yet, as a 
separate disassociated part the intake has 
-no value whatever to the Parks Commis- 
sioners and the bridge has value only as 
scrap.” Their Lordships cannot accept 
these reasons for so dealing with the items 
in question and they should accordingly 
be included at the figures of $3,085, $11,522 
and ¢ $22,862 at which the majority arbit- 
rators assessed them on the basis of re- 
construction cost less depreciation. Finally 
there are the items Nos. 7 and 8 which relate 
to the highway bridge No. ta, substructure 
and superstructure. The majority arbit- 
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rators find the reconstruction cost less 
depreciation of these items to be $8,587 
and $4,853, together $11,410. This sum 
was, the parties agreed, inadvertently in- 
cluded under the designation of “highway 
bridge” in thé majority arbitrators’ total 
award of $179,10f from which figure it 
was accordingly deducted by the Court 
of Appeal. The reason given by the Court 
of Appeal for not allowing anything for 
this highway bridge is that it “forma no 
part of the physical assets handed over to 
the commissioners,” adding that ‘‘whatever 
might be argued if reconstruction less de- 
preciation was the basis of compensation, 
no allowance can be made on the footing 
of ‘scrap’ value.” This highway bridge 
appears to have been constructed under 
arrangement with the Canadian Niagara 


‘Power Company with the consent of the 


Parks Commissioners who stipulated that 
the Railway Company should have no mẹ- 
course against them io respect of it. The 
company have not satisfied their Lordships 


‘that the decision to exclude this item ought 


to be disturbed. 

Next arises the question of interest on 
the compensation money. The majority 
arbitrators state that they “have not includ- 
ed any sum for interest on the amount of 
the compensation, being of opinion that 
this is a matter beyond our jurisdiction.” 
The question is apparently not dealt with 
in the judgment of the Court of Appeal. 
In the case of Toronto City Corporation 
v. Toronto Railway Corporation (2) this 
Board, while recognising “the general rule 
under which a purchaser who takes pos- 
session is charged with interest on his 
purchase money from that time until it is 
paid,” held that arbitrators whose only 
duty was “to ascertain the actual value 
of certain property at a certain time” had 
no power to include interest in their 
assessment of value (see per Viscount 
Their Lordships are of 
opinion that this principle applies to the 
present case and that the company must 
seek enforcement of their claim to interest, 
if any, outside the present arbitration. 

The last question relates to costs. The 
majority arbitrators awarded to the company 
their “taxable cosis of this arbitration ex- 
cluding therefrom such costs as have been 
the subject of agreement between the 
parties.” The Court of Appeal varied the 
award in this respect 80 as to give the 
company “its costs of the arbitration in- 
_(2) (1925) A C 177; 94 LJ PO 25; 132 LT 401. 


* Page of (1925) A.C —{Hd] ~ 
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curred with relation to matters upon which 
it succeeded.” In view of their Lordships’ 
opinion that the company ought to have been 
substantially successful in the arbitration 
and in view of the relatively unimportant 
points on which they have been unsuccess- 
ful, their Lordships think that the award 
of the majority arbitrators as to costs 
should be restored. 

The result is that the sum which in 
their Lordships’ judgment should have been 
awarded is as follows:— 


9 $ 
Reconstruction cost as at 
September 1, 1932, less 
depreciation, as found by 
the majority arbitrators ... 
Add items excluded in award, 
but now to be included, 
on the same basis of valua- 
tion— 
(1) Land ... se ane 
(2; Lewiston Bridge Line ... 
(4) Bridges Nos. 1 to 7— 
Additional cost of recon- 
structing in masonry .. 
(5) ars (6) Railway Bridge 
No. 8— 


967,592 
1,100 
9,375 
17,886 


3,055 
11,522 


Substructure 
Superstructure ... 

(9) Power House, additional 
cost of reconstructing in 
masonry... ka 


24,044 
(10) Intake 2 = 


22/862 
So B 





1,057,436 


Total mi 


Their Lordships accordingly will humbly 
advise His Majesty that the appeal be 
allowed; that the order of the Oourt of 
Appeal of December 31, 1935, be recalled 
escept in so far as it ordered the Niagara 
Parks Commission to pay to International 
Railway Company their costs of the cross 
appeal and motion for leave to cross-appeal; 
and that the case be remitted to the Court 
of Appeal with a direction to pronounce 
an order that the award of the majority 
arbitrators be varied and as varied be as 
follows:—‘\1) We fix, award, adjudge and 
determine the amount of the compensation 
to be paid to International Railway Com- 
pany to be the sum of one million, fifty- 
seven thousand, four hundred and thirty- 
six dollars ($1,057,436), (2) We fix, award, 
adjudge aud determine that the Niagara 
Parks Commission do pay to International 
Railway Company their taxable costs of 
this arbitration excluding therefrom such 
costs as have been the subject of agree- 
ment between the parties.” 

The appellant company will have the 
costs of their appeal to the Court of Appeal 
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and of their appeal to His Majesty in 
Council. 

D. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Charles Russell & Co. 

Solicitors for the Respondents: —Messrs. 
Gard Lyell & Co. 


ALLAHABAD HIGH COURT 
First Civil Appeal No, 494 of 1932 
December 2], 1936 
HARRIES AND RacHHpat SINGE, JJ. 
CHANDRA SARUP AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 


KANHAIYA LAL—PLAINTIFE— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. II, r. 2, 
0O. XLI, r. 23—Property misdescribed in sale deed— 
Vendee's suit for possession without prayer for relief 
of rectification~——Suit dismissed as no cause of action 
arose for possession—Subsequent suit for rectification 
and possession, whether barred under O. II, r. 2— 
Court granting possession in subsequent suit accord- 
ing to right description of property— Relief of rectifi- 
cation not expressly granted — Appellate Court, if 
can rectify the mistake, onappeal by vendor, under 
O XLI, r. 23 

A certain property was misdescribed ina sale-deed 
and the plaintiff (the vendee) brought a suit for 
possession of the purchased property. There was no 
prayer for relief of rectification of the sale deed and 
the Court which tried that suit came to the conclu- 
sion that as the sale deed stood unrectified, the 
plaintiff could not sue for possession and therefore 
the claim was thrown out. Then the plaintif in- 
stituted the suit for possession and rectification. 
The Court held that he was entitled to both the 
reliefs and granted the relief of ‘possession both in 
the judgment and decree in accordance with the 
right description of the property but at the same 
time failed to give relief of rectification expressly 
both in the judgment andthe decree. On appeal by 
the vendor the vendee applied to the Appellate 
Oourt for amendment of the decree by granting the 
relief of rectification in the decree : 

Held, that although both the reliefs to which the 
plaintiff was entitled arose out of the same transac- 
tion, they were yet quite distinct and separate. There 
was one cause of action for the relief for rectification 
and that cause of action arose when a mutual mistake 
was made in the sale-deed. Causes of action for the 
relief for possession, however, would arise if the deed 
had been rectified and they were, therefore, quite 
distinct and separate. The plaintiff could have, 
if he had so chosen, instituted one suit claiming both 
the reliefs but it was not obligatory todoso, There- 
fore, the sscond suit was not barred byr. 2, O. I], 
Civil Procedure Code. [p. 574, cols, 1 & 2.] 

[Oase-law discussed. ] 

Held, also, that the prayer of the vendee in Ap- 
pellate Court for amendment of decrees could be 
granted, as such technical mistakes cold be 
rectified by the Appellate Court under O. XLI, r. 33, 
Civil Procedure Uode, even though the respondent 
might not have appealed. [p. 575, col. 1.] 


F.C. A. from a decision of the Additional 
Sub-Judge, Etah, dated August 4, 1932, 
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Messrs. G. S. Pathak and Gopalji 
Mehrotra, for the Appellants. 

Mr. Pannalal, for the Respondent. 

Jdudgment.—This is a plaintiffs first 
appeal arising out of asuit for possession, 
mesne profis and for rectification of a 
deed. The facts of the case are as follows: 
Chandra Sarup and Joti Prasad, defendants, 
are minors and both of them have certifi- 
cated guardians appointed by the District 
Court. In Suit No. 87 of 1921, a decree on 
the basisof a mortgage deed was passed 
against them. In that deed a 10 biswa 
zaminaait share in Mahal Chain Sukh, 
‘patit’ Rattan Kunwar, entered in khewat 
as holding No. 2 in Mauza Qayampur 
Bahitia had been mortgaged but the 
decree was passed in respect of only 8 
biswas 12 biswansi and 13 kachwansi share 
out of the above-mentioned share. That 
decree was made absolute and was put in 
execution. The parties to the suit entered 
into a ccmprorise on March 1, 1929, and it 
was agreed tLatthe 8 biswas 12 biswansi 
and 13 kachwanst share should be 
sold by the defendanis to the plaintiff in 
consideratiin of a sum of Rs. 33,000. 
Rs. 23,000 ‘went towards the satisfaction cf 
the moitgage decree and the balance of 
Rs. 10,000 went towards satisfying another 
decree No. 104 of 1921, which the plaintiff 
had against the defendants. 

The permision of the District Court 
was obtained in order to permit the guardian 
to execute a sale-deed in favour of the 
plaintiff. The draft deed was sanctioned 
and then the sale-deed was executed. 
Under the agreement dated March 1, 1929, 
tre picpeity to be sold was 8 biswas 1Y 
biswansi and 13 kachwansi, situate in Mahal 
Chain Sukh, pati Ratan Kunwar, and 
entered in khewat us holding No. 2 in 
Mauza Qajampur Baharia; but somekow in 
the deed which was executed it was 
wrongly recorded that the property sold 
was in khata khewat No. 1. The plaintiff 
made an applicution to the Revenue Court 
and was put in possessicn. Later on an 
application was made to the Revenue Court 
by the defendants contending that there 
has been no salein favour of the plaintiff 
in khata-khewat No. 2 and, therefore, the 
mutation hes been wrongly made in the 
plaintiffs favour. This plea was successful 
and the name of the plaintiff was removed 
from the khewat. The plaintiff thereupon 
instituted a suit in the Civil Court against 
ihe defendants. He claimed a relief for 
rectification of the sale deed. It appears 
iLat the office reported that the court-fee 
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paid was insufficient. After that the plaintiff 
made an application for amendment and 
gave up the relief for rectification and 
asked for possession of the property sold 
instead. The Court which tried that suit 
No. 20 of 1930, came to the conclusion 
that as the sale-deed stood unrectified, the 
plaintiff could not sue for possession and, 
therefore, the claim was thrown out. Then 
the plaintiff instituted the present suit 
which has given rise to this appeal. 

In the plaint it was alleged that the 
pri perty agreed to be sold which was in 
khata-khewat No. 2 was not mentioned in 
the sale-deed by the defendants and their 
rairokar intentionally acted in bad faith. 
It was pleaded that “ihe act of defendants 
was bared on deception’. The plaintiff, 
therefore, prayed for the rectification of 
the saledeed and for possession of the 
property sold and further claimed a sum of 
Rs. 2,300 on account of mesne profits. The 
suit was resisied by the defendants. The 
learned Judge of the Court below has 
given the plaintiff a decree for possession 
of the property in suit and for asum of 
Rs. 900 on account of mesne profits. The 
defendanis have preferred this appeal 
against the decree passed by -the Court 
below. We may point out that in the trial 
Court several pleas were taken in defence 
but for tLe purposes of this appeal, it is 
not necessary. to mertion all of them. 
Before us, learned Counsel for the appel- 
lanis pressed only two points. One was 
that the suit was barred by r. 2, O. II, 
Civil Procedure Code, and the other was 
that ihe former decisicn dismissing the 
plaintiff's suit for possession operated as 
res judicata. We propose to first consider 
the plea to the effect ihat the suit is barred 
by r. 2, O. Il, Civil Procedure Code. We 
may point out here that so far as the facts 
are concerned, there is no dispute between 
the parties. It is admitted that under the 
agreement of March 1, 1929, printed at 
p. 13, the defendants agreed to sell their 
property in khata-khewat No. 2. Itisfurther 
agreed that the defendants possessed no 
property in khata-khewat No 1. The 
parties are also agreed that in the sale- 
deed which was eventually executed on 
July 5, 1929, by the defendants in favour 
of the plaintiff, the property sold was not 
rightly described, There, in the sale-deed, 
it was stated that the property sold was 
situate in khata-khewat No. 1 in which 
the defendants, as a matter of fact, had 
no property. The sale-deed is printed at 
pp. 15 to 19. The learned Judge of the 
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Court below in his judgment, discussing 
the question of concealment and deception 
came to the conclusion that neither party 
was aware of the mistake at the time of 
the execution of the deed but came to 
know of it afterwards. He remarked: 

“Anyhow, the instrument can be rectified, no 
matter whetber the wrong description was due to 
fraud or to mutual mistake and the point is not, 
therefore, material.” 


Thus we find that the wrong description 
in the sale-deed was not the result of fraud. 
On the other hand, the learned Judge's 
finding is that there was a mutual mistake 
which was responsible for the incorrect 
description of the property which had 
been agreed tobe sold. This view ofthe 
learned Judge that there was a mutual 
mistake has not been challenged before 
us by either party. It is, therefore, perfectly 
clear that asa matter of fact the property 
agreed to be sold was in skhata-khewat 
No. 2 but owing to a mutual mistake in 
the sale-deed it was described as being 
in khata-khewat No. 1. Learned Counsel 
for the appellants has contended before us 
that r. 2 of O. HL, Otvil Procedure Code, 
applies because the cause of action .for 
both the. reliefs (for rectification of the 
sale-deed and for possession) arose outof 
one cause of action. If this contention be 
correct then it is clear thatthe present suit 
is barred by the provisions of r. 2, O. II, 
Civil Procedure Code, which enacts as 
follows : 
. “(D Every suit shall include the whole of the 

claim which the plaintiff is entitled to make in 
respect of the cause of action but a plaintiff may 
relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any Court; 
(2) where a plaintiff omits to sue in respect of or 
intentionally relinquishes any portion of his claim 
he shall not afterwards sue in respect of the portion 
so omitted or relinquished, (3) a person entitled to 
more than one relief in respect of the same cause 
of action may sue for all or any of such reliefs; 
bat if he omits, except with the leave of the Court, 
to sue for all such reliefs, he shall not afterwards 
-gue for any relief so omitted ” 


We find ourselves unable to accept the 
contention of learned Counsel for the ap- 
pellants. In our opinion the present suit 
is not barred by the provisions of r. 2, 
©. II, Civil Procedure Code. The parties 
to the suit at first entered into a contract 
under whichit was agreed that the prop- 
erty of the defendants in khata khewat 
No. 2 will be sold to the plaintiff. In the 
sale-deed, which was executed, owing toa 
mutual mistake, the property sold was 
wrongly described. It would appear that 
for some time neither party discovered 


wat 
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the mistake. The plaintiff applied for 
mutation and the property which had been 
agreed to be sold to the plaintiff (which was 
in khata-khewat No. 2) was mutated in the 
name ofthe plaintiff. The defendants dis- 
covered the mistake in the sale deed soon 
after and they immediately went to the 
Revenue Court and filed objections to the 
effect that the property in kAata-khewat 
No. 2 had not been sold to the plaintiff 
under the terms of the sale-deed and, 
therefore, the mutation order in plaintiff's 
favour was wrong. This contention was 
rightly accepted by the Revenue Court and 
the mutation order in favour of the plaintiff 
was discharged. In our opinion the cause 
of action for the rectification accrued when 
in the sale-deed wrong description was 
given. On the discovery of this mistake 
the plaintiff got a right to institute a suit 
for rectification under the provisions of s. 31, 
Specific Relief Act. ; 

Learned Counsel for the appellants con- 
tends that the right to claim a relief for 
possession also arose out of the same cause 
of action. He urges that the right to 
claim possession accrued when by mutual 
mistake the property was wrongly describ- 
ed in the sale-deed. We cannot agree 
with this view. In our opinion on the 
execution of the sale-deed no cause of 
action accrued to the plaintiff to claim a 
relief for possession of the property for 
the simple reason that the property in 
khata-khewat No. 2 had not been sold 
under the sale-deed. The plaintiff could 
never institute a suit for possession with- 
out rectification. If he had gone to Court 
and claimed a relief for possession, his 
suit would have been thrown out on the 
ground that according to the terms of 
the sale-deed agit stood he had no right 
to get possession over the property which 
bad not been described in it. We find that 


„the plaintiff did sue for possession and his 


former suit was dismissed because in the 
opinion of the Court, without rectification 
of the sale-deed, the plaintiff had no right 
to sue for possession. It has been urged by 
the learned Counsel for the appellants that 
the present suit was barred because in 
the former suit only a relief for posses- 
sion was Claimed and no prayer for recti- 
fication had been made. Nowit was open 
to the plaintiff in the former suit to have 
claimed both the reliefs if-he liked. The 
question, however, is whether he was bound 
to claim both the reliefs. If he was, then the 
second suit would certainly be barred. In 
Payana Reena Saminathan Chetty v. Pang 
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Lana Palaniappa Chetty (1) their Lordships 
made the following remarks: 

“The section is directed to securing the exhaus- 
tion of the relief in respect of a cause of action, 
- and not to the inclusicn in one and the same 
cause of action of different causes of action, even 
though they arise from the same transaction. 
The plaintiff, although he is bound to include in 
his claim all the reliefs which he can claim in 
respect of the same causeof action, is not bound 
to include ll causes of action for which he may 
have a remedy against the defendant even though 
they may arise from one and the same transac- 
tion.” 


The same view was taken in Ram Karan 
Singh v. Nakchhed Ahir (2) by a Full Bench 
of this Court and it was held that the object 
of O. II, r. 2 was the prevention of the 
splitting up of one cause of action, and not 
to compel the plaintiff to seek all the re- 
medies which he can claim against ihe 
same defendants on account of several 
causes of action in one and the same suit. 
In our opinion, a cause of action for pos- 
session would accrue to the plaintiff after 
he had obtained the rectification of the 
sale-deed and not before. When he filed 
his first suit for possession no cause 
of action for pcssession had accrued to 
him. The deed was unrectified and no 
relief for possession could be grant- 
edtothe plaintiff. It may be that both 
the causes of action arose out of the same 
transaction; but in our opinion they were 
distinct and separate and therefore, r. 2, 
O. II, cannot apply. In support of the view 
which we take, we may refer to some de- 
cided cases. In Krjshnaji Babaji v. San: 
gappa Murigappa (3) the Bombay High 
Qourt held thatin a suit for specific per- 
formance of a contract of sale, though a 
claim for possession might be made, it is 
not obligatory upon the plaintiff to make 
such a claim. Under s. 54, Transfer of 
Property Act, the contract for sale ot im- 
movable property of itself creates no interest 
or charge upon the immovable property and 
until the cluim for specific performance ‘is 
decreed in favour of the plaintiff, it cannot 
be said that he is entitled to possession, 
though tor the sake of convenience, to 
avoid multiplicity of suits, it might be 
open to the plaintif to make a claim for 
possession in the same suit. A similar 
view was taken in Keshavlal Sakhidas v., 


(1) 41 I A 142; 26 Ind. Cas £28; (1914) A C 618; 83 
Ld P C 131; 110 L T 913; 18 C W N 617; 17 New. Law 
Rep. 56 (P O). 

(2) (1931) ALJ 673; 133 Ind Cas, 298; AIR 1931 
All. 429; 53 A 951; Ind. Rul. (1931) All. 618 (F B). 

m D = I R1925 Bom, 181; 86 Ind, Oaz. 137; 27 Bom 
4a. 
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Amarchand Somehand (4) where it was 
observed that: 

“In a suit for setting aside a sal>, though a 
claim for possession mighthave been made, it js 
not obligatoxy upon the plaintiff to make a 
claim for possession and a second suit for pos- 
session will not be barred by res judicata 
or s. 43 of the Old Code or O. II, r. X, of the 
present Civil Procedure Code. For th ugh the two 
sults may arise out of the same transaction, 
they are in respect of different causes of action, 
the cause of action for possession arising only 
on the sale and sale-deed being set aside,” 

Another ruling to which reference may be 
made is Krishnammal v. Svundararaja 
Aiyer (Ə) In that case the plaintiff 
sued the defendants for specitic perform- 
ance of an agreement to sell certain 
immovable property and had got a 
decree for the execution of a sale deed, 
After the execution of the sale-deed, he 
instituted a second suit for the recovery 
of possession of the land. The plea taken 
was that the second suit was barred by 
O., II, r. 2, Civil Procedure Code. The 
learned Judges who decided the case held 
that at the time the plaintiff brought the 
previous suit, the right to possession of 
the lands was not vesied in him, as he 
acquired that right only on the execution of 
the deed of conveyance. The principle of 
the decisicn of that case is applicable to the 
case before us. The cause of action to 
claim arelief for possession accrued only 
after the rectification of the deed and as 
at the time of the institution of the former 
suit, the cause of action for that relief had 
not arisen, the suit was properly dismissed. 
In cur opinion, the cause of action for 
rectification accrued whena mistake was 
made in the sale-deed and a cause of action 
for possession would accrue after the 
rectification has been made. It is true that 
both the causes of action arose out of the 
Same transaction; but they were, as we 
have already pointed out, quite distinct and 
separate. Where such is the case, it ig 
open to the plaintiff to institute separate 
sults in respect of the reliefs for which 
causes of action are distinct and separate. 

Learned Oounse) for the appellants relied 
on two casesin support of nis contention. 
In our opinion they can be distinguished. 
Tne first case relied on is Abdul Hakim 
Khan v. Kuran Singh (6). In this case, 
it was held that where a plaintiff knew 

AIR 1983 : i ; -39 
Ea ar A a Cas. 116; 35 Bom. 

(5) 38 M 698; 22 Ind. Cas, 912; A IR 1914 Mad 

46; 15 M L T103; Q914) M WN 800; 1 LW 


47 i 
(6) 37_A 646; 30 Ind. Cas. 931; A IR 1915 All 40; 
13 A L J 929, B i 
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what relief he was entitled to and de- 
liberalely omitted to claim the right relief, 
his subsequent suit in respect of the same 
cause of action for the right relief was held 
to be barred by the provisions of O. II, 
r. 2, Civil Procedure Code. We wish to 
emphasize here the words ‘in respect of the 
same cause of action”. The causes of 
action in the case before us are quite dis- 
tinct as the two reliefs are not being claim- 
ed in respect of one cause of action. 
Similarly in Muhammad Hafiz v. Muham- 
mad Zakariya (7', there was only one 
cause of action. Their Lordships of the 
Privy Council at p. 126* observed that: 

“Tf that cause enables a man to ask for larger and 
wider relief than that to which he limits his claim, 
he cannot afterwards seek to recover the balance 
by independent proceedings.” 

Discussing the question of cause of action, 
their Lordships of the Privy Council at 
p. 125* made the the following observations: 

“u What was the cause of action that the 
plaintiff possessed when the proceedings were first 
instituted? It was the cause of action due either 
to the fact that the interest had been unpaid for 
more than six months, or that the three years had 
elapsed, and the principal was also unpaid, and in 
either case they could have sued for realization to 
provide for the whole amount secured by the deed, 
The plaintiffs now purported to proceed under cl. 2 
of the deed, but even in that case the non-payment 
of the interest was the sole cause upon which they 
were entitled to ask either for the limited relief 
that wag sought or the larger relief which they 
“abstained from seeking. It is also important to 
point out that the only relief that could be sought 
in both cases was realization of the mortgage 
security, for the mortgage was a simple mortgage 
containing no express covenant for the payment of 
the principal and the interest.” _ 

It appears to us that the decision of the 
case went against the plaintiff because it 
was found that the relief which had been 
elaimed in the former suit and the relief 
which was being claimed in the second 
suit arose out of the same cause of action. 
In our opinion, therefore, those two rulings 
are not applicable to the case before us. 
We are, therefore, for the reasons given 
‘above, of opinion that although both the 
reliefs to which the plaintiff was entitled 
arose out of the same transaction, they were 
yet quite distinct and separate. There 
was one cause of action for the relief fcr 
rectification and that cause of action arose 
when a mutual mistake was made in the 
sale-deed. Causes of action for the relief 
for possession, however, would arise if the 

(7) 44 A 121; 65 Ind. Cas. 79; AI R 1922 PC 23; 
491 A9; 2QVALJ17;26O0 WN 297; (1922) MW N 
89; 35 Ġ 1, J 126; 42M L J 248; 15 L W 377; 24 
Bom. L R 341; 80M LT 224; 3PL T 279; 1PWR 
1922 (PO). 
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deed had been rectified and they were, 
therefore, qnite distinct and separate. The 
plaintiff could have, if he had so chosen, 
instituted one suit claiming both the reliefs 
but it was not obligatory to do so. We, . 
therefore, hold that the claim is not barred 
by r. 2 O. I, Civil Procedure Code. 
As regards the plea that the present suit 
is barred by s. 1], Civil Procedure Code, 
all that we need say is that it eannot be 
accepted. The previous suit of the plain- 
tiff was dismissed on the ground that the 
plaintiff was not entitled to maintain a suit 
for possession without also praying for 
the rectification of the sale-deed. At that 
time the plaintiff, in our opinion, was not 
entitled to maintain his suit for possession. 
No question was ‘heard and finally decided’ 
between the parties in the first suit, and, 
therefore, it cannot be said that the doc- 
trine of former adjudication is applicable 
to the present case. 


One more point remains to be decided: 
In para. 16, cl. (a) of the plaint, the 
plaintiff claimed the following reliefs: (1) 
khata-khewat No. 2 may be noted in place 
of ‘khata-khewat No. 1', necessary correc- 
tion may be made in the sale deed, dated 
July 5, 1929, executed by the defendants 
in favour of the plaintiff. (2) The defen- 
dants may be dispossessed and possession 
may be awarded tothe plaintiff over the 
R biswas 12 biswansis 13 kachwansi, 
gamindari property in Mauzı Qayampur 
Bahiriya, Mahal Chain Sukh, patti Ratan 
Kunwar holding, entered in khewat as 
No. 2 with the exception of 47:83 acres 
of land, a detail whereof is given in the 
sale-deed dated July 5, 1929. 

One of the questions for determination 
before the lower Court was whether or not 
the plaintiff was entitled to ask for the 
rectification of the sale-deed. The Court 
dealing with the first issue held that the 
instrument can be rectified. The learned 
Judge remarked : 

“Anyhow, the instrument can be rectified, no 
matter whether the wrong description was due to 


fraud or to mutual mistake and the point is not, 
therefore, material.” 


Thus if would seem that the Oourt 
below held that the plaintiff was entitled 
to have the deed rectified. In the con- 
cluding portion of the judgment, the 
learned Judge ordered that the plaintiff's 
suit for possession over the property sold 
under the terms of the sale-deed be 
decreed. In the judgment the property 
over which the plaintiff was to get posses- 
sion is correctly described. It is also 
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correctly described in the decree which 
was prepared. But by an oversight the 
Judge did not say that the sale-deed should 
also be rectified. It would seem that the 
learned Judge may .have possibly thought 
that hisremarks, when dealing with issue 
No. lthat the instrument can be rectified 
and his mentioning in his judgment the 
correct description over which the plaintiff 
wes decréed possession, would be quite suffi- 
cient and would amount to a rectification. 
In our opinion, the proper course for the 
Judge was that he should have also stated 
in his judgment while decreeing the suit 
for possession that the prayer for recti- 
fication was also granted. An application 
for amendment of the decree was made by 
the plaintiffrespondent in this Court. 
Learned Counsel for the appellants has 
objected to the amendment of the decree 
of the Court below and the question which 
we have to consider is whether this purely 
technical mistake made by the learned 
Judge can he corrected by usin this Court. 
In our opinion, the Appellate Court has 
ample powers to correct a mistake of this 
kind under the provisions of r. 33, O. XLI, 
Civil Procedure Code, even though the res- 
pondent may not have appealed. This rule 
enacts as follows : 

“The Appellate Court shall have power to pass 
any decree and make any order which ought to 
have been passed or made and to pass or make 
such further or other decree or order as the case 
may require, and this power may be exercised by 
the Court notwithstanding that the appeal is as to 
part only of the decree and may be exercised in 
favour of all or any of the respondents or parties, 
although such respondents or parties may not have 
filed any appeal or objections ....” 

In the case before us we find that the 
learned Judge of the Oourt below held that 
the plaintiff was entitled to all the reliefs 
claimed by him. The plaintiff had asked 
for possession. The Court held that he 
was entitled to get that relief. The 
plaintiff had asked for rectification. The 
Oourt held that he was entitled to that 
relief. When the plaintiff's suit for pos- 
session was decreed, he was decreed pus- 
session not over the property as mentioned 
in the sale deed incorrectly but over the 
property which had been agreed to be 
sold by the defendants to the plaintiff. 
The learned Judge in effect rectitied the 
mistake in the sale-deed by correctly des- 
cribing in his judgment and tke decree, the 
property sold. We have, however, already 
remarked that the order should have made 
a mention that the relief for rectification 
of the sale-deed 15 also granted. In the 
above circumstances, we are of opinion that 
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the mistake can be rectified by us. For 
the reasons given above, the appeal stands 
dismissed with costs. We direct that the 
sale-deed dated July 5, 1929, be rectified 
and the correct description of the property 
sold as given in para. 16, cl. (a), be sub- 
stituted in it for the wrong description, 


D. Appeal dismissed. 





= MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 4536 
of 1936 
November 20, 1936 
Mcoxetr AND LAKSHMANA Rao, JJ. 
DHOOLIPALA VENKATESWARULU 
— PETITIONER 
VETSUS 
Tes DISTRIOT ELECTION OFFICER, 
KISTNA, Tas INSPECTOR or 
LOCAL BOARDS anno MUNICIPAL 
OOUNCILS, MADRAS— RESPONDENTS 

Madras Local Board Elections—Preparation of 
Electoral Rolis—Appeal from order of Hlection Oficer 
—Appellate authority, whether bound to give notice 
to appellant and to hear him—Rules for Preparation, 
of Electoral Rolls, rr. 12 and 14. 

Rule 12 of the Rules forthe Preparation of Elec. 
toral Rolls of Local Boards contemplates that an 
appeal from an order of the Election Officer to the 
appellate authority shall be considered by that 
authority on the written material forwarded ‘to the 
election officer by the appellant and though under 
r. 14 a right is given to the appellant to appear 
and be heard either in person or by an agent, it ig 
for the appellant to intimate his intention of &p- 
pearing. The appellate authority is not bound to 
give notice to him and the decision of an appellate 
authority cannot be quashed merely on the ground 
that notice was not given to the appellant. 

Obiter:—It isadvisable that the Inspector of 
Municipal Councils and Local Boards should issue 
ca sort of a notice even though he is not bound to 

0 50. 

C. M. P. praying that in the circumstan- 
ces stated in the affidavit filed therewith 
the High Court will be pleased to call for 
the records relating to the preparation of the 
preliminary and dinal Electoral Rolls of 
Muppala village in Nandigama Firka, and 
to issue a writ of certiorari quashing the 
order and proceedings of the Inspector of 
Local Boards and Municipal Councils, 
Madras, in respect of this matter, 

Mr V. T. Rangasami Ayyangar, for the 
Petitioner. 

The Government Pleader, for the Rege 
pondents. 


Mockett, J.—The facts in this case are 
not relevant to the point which we have to 
decide. The following only is relevant. 
The Election Officer of Kistna passed an 


576 
order to which one Mr. Rama Yogi tock 
objection. Mr. Rama Yogi lled an appeal 
in Form Vi in accordance with r. 12 of 
the Rules for the Preparation of Electoral 
Rolls. That rule says: 

“Any person feeling aggrieved by any order pass- 
ed under sub-r. ({a)ef ril bythe Election Officer 
may prefer an appeal against such orderto the 


election authority or to such person or persons 
as he may empower for hearing. and disposing 


of such appeals.” 

The rule then goes on to prescribe that 
the appeal shall be in Form VI and shall 
be addressed to the appellate authority 
through an Election Officer and presented 
to the latter within five days of the pass- 
ing of the order appealed ° against. 
Under sub-r. (2) the Election Officer shall 
forward every such appealto the appel- 
late authority together with a statement 
of the material tacts of the case, the re- 
levant papers and his own remarks on the 
grounds of appeal. he order of the ap- 
pellate authority on such appeal shall be 
tinal and shall not be liable to be ques- 
tioned in any legal proceeding: 

It would seem on a reading of that rule 
that what is contemplated is that the ap- 
peal to the appellate authority shall be 
considered by him on the written material 
forwarded through the Election Officer by 
the appellant. But under r. 14 a right 
is given to the appellant to appear and be 
heard either in person or by an agent 
duly authorised in writing. It seems to me 
that it is ior the person ap pealing to intimate 
his intention of appearing in person or 
through an agent because although there 
ig provision under r., 19 for notice to be 
sent by the Election Officer to the persons 
concerned, under r. 11 (a) there is no pro- 
vision for the appellate authority to give 
notice to anybody. There is nothing to 
prevent an appellant intimating his desire 
to be heard under r.14 in his appeal 
notice in Form VI. I specially wish to 
guard myself against any” suggestion that 
ample opportunity snould not, however, 
be given to any person to appear by which 
I mean that if the appellate authority dis- 
poses of the matter in such time that it was 
impossible for the person aggrieved to 
intimate to him his intention of appearing, 
then | think that in such a case this Court 
might possibly think fil to interfere. But 
in this case what happened was this. ; The 
appeal was filed on October l, 1936. it 
was disposed of on November 2. Between 
October 1 and November 2- Mr. Rama 
Yogi appears to haye done nothing. Hedid 
not intimate that he desired to be heard 
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personally or by an agent he does not ap- 
pear even to have written to the appellate 
authority and so on the facts before him 
ie, the documents forwarded by the 
Election Officer, the Inspector disposed of 
the appeal dismissing it. There is, there- 
fore, before us no question of jurisdic- 
tion. 

There appears to be no matter here. 
contrary to the well-known rules governing 
writs of certiorari because ib does not ap- 
pear on these facis that the appellate 
authority, the Inspector has acted in any 
way in conflict with the jurisdiction con- 
ferred upon him by the rules. 

There is one other aspect of this case 
which may be referred to. Mr. Tampoe in 
an affidavit which has been pla@wd before 
us states that full instructions were given 
to twopersons whom he understood to be 
representing the objector regarding the 
rolis of the villages of Jagayyapet with 
Which we are not now concerned and 
Muppala with which we are. According to 
Mr. Tampoe he told’ these two gentlemen 
that they must represent everything that 
was necessary before him in writing and 
in the case of one of them we are told that 
he wasatone time an Advocate of this 
High Court. Thisis mentioned because it 
doesnot appear that even onthe merits 
in fact there has not been any denial of 
a hearing tothe petitioner. Speaking for 
myself 1 think he was abreast of every- 
thing, that was going on and he has only 
invoked these proceedings because he has 
failed. 

I might add that in order to avoid a re- 
pitation of petitions of this sort, it would 
be advisable for the Inspector to issue some 
sort of a notice and I would suggest per- 
haps the office of the Election Officer might 
be a convenient spot giving some simple 
instructions to people proposing to tile 
appeals or at least to put up a notice in 
his own office. 


For the above reasons, this petition is 
dismissed with costs Rs. 100. 


Lakshmana Rao, J.—I agree. 


A. Peti'ion dismisse i. 
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ALLAHABAD HIGH COURT 
First Civi] Appeals Nos. 425, 401, 402, 426 
and 459 of 1432 
July 28, 1936 
SULAIMAN, 0. J. AND BENNET, J. 
Musammat MUSTAFAI BEGU M—Dzrsn- 
DANT-—-APPELLANT 


versus 
RAGHURAJ SINGH—PLAINTIFF AND 


OTHERS —DERANDANTS— RESPONDENTS 

Res judicata — Mortgage— Suit by mortgagee com- 
promised--Preliminary decree~ Redemption suit some 
time before final decree in Munsif's Court —Plaint 
returned for want of jurisdiction and for filing in 
proper Court—Plaint filed in proper Court after final 
decree--Final decree, whether rea judicata — Š. 52, 
Transfer of Property Act (IV of 1882), whether 
appites — Minor — Guardian ad litem — Members of 
minor's family having no adverse interest joining in 
execution of morigage—Such members, whether can be 
appointed guardian ad litem of minor — Civil Pro- 
cedure Code (Act V of 1908), s. 11, Expl. 6~Leading 
members of Hindu family acting on behalf of minors 
—S. 11, Expl. (6), whether applies —Agra Pre-emption 
Act (II of 1922), ss. 11, 4 (2) — Preliminary fore- 
closure decree passed on compromise—Final decree 
in accordance with preliminary decree, whether valid 


under O. XLIII, r. 3, Civil Procedure Code (Act V of : 


1908)—Right of pre-emption, whether accrues—Pre- 
emptor, whether can be made to pay more than what is 
decreed in foreclosure decree under s. 4 (2)—Mortgagee 
an possession, if can claim interest on amount spent 
by him in discharge of encumbrances on property. 

A suit by mortgagee was compromised and a pre- 
liminary decree was passed on its basis. Both the 
decree and the compromise were upheld by the High 
Court. Before the passing of the final decree, a re- 
demption suit was instituted in the Court of a Munzif 
who returned the plaint for want of jurisdiction, for 
presentation to proper Court. The plaint was filed 
in proper Court some time after the passing of the 
final decree : 

Held, that the fact that the final decree was 
passed before the institution of the suit cannot 
be held to be ineffective on account of the institution 
of the subsequent suit, Asa matter 
principle of s. 52, Transfer of Property Act, applicable 
to transfers of property is not applicable to suits and 
decrees passed in such suits, The plaintiff should 
have taken siepsto get the procesdings stayed and 
if he failed todo that and allowed a decree to be 
passed against him,then the mortgage suit became 
“a former suit” within the meaning of s, 11, Civil 
Procedure Code, by virtue of Expl. 1 added thereto. 
Furthermore, putting the case for the plaintiff at 
its highest, all that could be said would be that the 
final decree would be subject to the result of the suit 
inthe previous Gourt. Butin point of fact the 
plaint was actually returned by the Munsif on ac- 
count of want of jurisdiction and was therefore not 
fructusus. The mere fact that the plaintiff instituted 
another suit subsequently would not make the final 
decree which had been obtained previously, null and 
void. [p. 576, col. 2,] 

It cannot be laid down aga general proposition 
that even where there area larap number of the 
members of the minor's family who joined in the 
execution of the mortgage-deed and their interesis 
are not adverse, euch one of them is incompeteat to 
be appointed guardian ad litem of any of the minor 
members oi the family. Every case would depend on 
its own facts. [idid. | 

In the case of a Hindu family where all have rights, 


1609—73 & 74 
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it is impossible to. allow each member of the family 
to litigate the same point over: and over again, and 
each infant to wait till he becomes of age, and then 
briag an action or bring an action by his guardian 
before; and in each ofthese cases, therefore, the 
Court looks to Expl. 6, s 11, Civil Procedure Code, to 
see whether or not the leading member of the family 
has been acting sither on behalf of minors ia their 
interest or if they are majors, with the assent of the 
majors. ye 

Final decree for foreclosure based on a preliminary 
decree which had been passedasa  resultof a com- 
promise ina pending suit for foreclosure isa good 
decree under O. XLII, r. 3, Civil Procedure Code, 
and upon the passing of such a decree, no right of 
pre-emption accrues under s. ll, Agra Pre-emption 
Act within the meaning of s.4 (2). |p. 580, col. 1.) 

The pre-emptor cannot be made to pay anything 
more than the amount entered in the decree for fore- 
closure for a period prior to the passing of this 
decree. But where the mortgagee discharg3s the 
prior encumbrances, these amounts must be paid by 
the pre-emptor before he pre-empts the property. 
But the mortgagee in possession cannot claim interest 
on the consideration because it must be presumed 
that the income ofthe property was sufficient to pay 
off the interest. [p. 580, col, 2.] | =. 

F. C. A. from the decision of the First 
Additional Sub-Judge, Jaunpur, dated 
August 5, 1932. | 

Messrs. Lakshmi Saran and N. U. A. 
Siddiyi (in No. 401); Dr. K.N. Katju, Messrs. 
N. U. A. Siddiqi and Lakshmi Saran (in 
No. 402); Mushtay Ahmad and Hyder Mehdi 
(in Nos. 425 and 426), and Gajadhar Prasad 
Bhargava (in No. 499)—for the Appellant. 

Messrs. Mushtay Ahmad (in Nos. 401 and 
402); Lakshmi Saran and N. U. A. Siddiqi 
(in No. 426) and Mushtag Ahmad, N.U. A. 
Siddiqi and Lakshmi Saran (in No. 459), 
for the Respondents. 


Judgment.—First Appeals Nos. 401, 425 
and £59 of 1932 arise out of Suit No. 19 of 
1931 tiled by Raghuraj Singh against the 
defendant. The first two appeals are 
appeals by defendants wile the third one 
is an appeal by the plaintiff. There were 
two simple mortgages cf August 17. 1915, 
and August 30, 1916, executed by the 
plaintifi’s father, Madho Singh, and others 
in favour oof the defendant-appellant, 
Musammat Mustafai Begam, on the basis of 
which she brought a suit on June 5, 1919, 
for foreclosure. Her case was that there 
had been a previous agreement between 
the parties to consolidate the two mortgage 
deeds into one. Ultimately the parties 
agreed and on June 12, 1919, deed of mort- 
gage by conditional sale was executed 
under which the amounts due under the 
previous documents were consolidated. 
This mortgage deed was executed by a 
very large number of persons who practical- 
ly represented all the adult members of 
the plaintiff's family, including near collas 
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terals. The present plaintiff was a minor 
at the time and was represented by his 
brother who acted as his guardian and also 
for himself. On the application of the 
parties the mortgage suit was compromised 
in View of the execution of this third mort- 
gage-deed. A suit was filed by the plain- 
tiff's brother as well as other adults for the 
cancellation of the mourtgage-deed and the 
compromise, in which the present plaintiff 
was included as a defendant. The matter 
came uptothe High Court and the suit 
stood dismissed and the mortgage-deed and 
the compromise were upheld by the High 
Court. l 

l The present plaintiff filed his suit first 
in forma pauperis in the Court of the 
Munsif of Shahganj on December 23, 1929. 
The Munsarim reported that the value of 
the subject-matter in dispute was much 
higher and the Munsif had no jurisdiction. 
Thereupon the plaint was returned by the 
learned Munsif for presentation to the 
proper.Ocurt. A preliminary decree based 
on the compremise had “been passed on 
November 23, 1920, and the final decree was 
passed on August 25, 1930. The present 
plaint was filed in the Court of the Subor- 
dinate Judgeon January 2, 1931. It has 
been assumed by the learned Subordinate 
Judge without any express finding that ihe 
final decree of August 25, 1930, was passed 
during the pendency of the previous suit 
in the Court of the Munsif, which may 
be assumed to be the fact. But the learned 
Subordinate Judge has not at all consider- 
ed the effect of the final decree having 
preceded the institution of the 
suit in the Court ofthe Subordinate Judge. 
He has found that in view of the previous 
decision of the High Court upholding tre 
compromise and the preliminary decree, the 
latter are binding on the plaintiff and the 
principle of res judicata applies against 
him. He has accordingly held that it is not 
open to the plaintiff to challenge the 
preliminary decree which was passed in 
1520 in the mortgage suit. He has, 
however, held that on the principle of 
lis pendens the final decree is ineffective 
because it was passed during the pendency 
of the suitin the Munsif’s Court. He has 
accordingly not only set aside the final 
decree and not only re-opened the proceed- 
ings for ihe preparation of the final decree, 
but has decreed the plaintiff’ claim for re- 
demption in toto. 

It secms to us thatthe view taken by 
the learned Subcrdinate Judge cannot be 
supported. In the first place he has 
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entirely overlooked the fact that the final 
decree was passed before the institution of 
the present suit and cannot be held to be 
ineffective on account of the institution of 
the subsequent suit. Asa matter of fact 
the principle cfs.52, Transfer of Property 
Act, applicable to transfers of property is 
not applicable to suits and decrees passed 
in such suits. The plaintiff should have 
taken steps to get the proceedings stayed 
and if he failed to do that and alloweda 
decree to be passed against him, then the 
mortgage suit became “a former suit" with- 
in the meaning of s. 11, Civil Procedure 
Code, by virtue of Expln. 1 added thereto. 
Furthermore, putting the case for the 
plaintiff at its highest, allthat could be 
said wculd be that the final decree would 
be subject tothe result of the suit in the 
previous Court. But in point of fact the 
plaint was actually returned by the learned 
Munsif on account of want of jurisdiction 
and was therefore not fructuous. The 
mere fact that the plaintiff instituted 
another suit subsequently would not make 
the final decree which had been obtained 
previously, null and void. Secondly, the 
learned Subordinate Judge's view is 
obviously erroneous inasmuch ss he has not 
only re-opened the final decree, but has 
actually decreed the plaintiff's claim in full, 
ignoring the effect of the preliminary 
decree which he has himself held to be 
binding on the plaintiff under s. 11, Civil 
Procedure Code. 

We are, therefore, of the opinion that 
it is not open to the plaintiff to avoid the 
effect of the final decree which was passed 
against him on the basis of a preliminary 
decree which on the finding of the Court 
below is certainly binding on him. The 
final decree is not defective on the ground 
that it was passed during the pendency of 
the suit in the Munsif's Court, which is 
the only ground urged against it in the 
amended plaint. The learned Counsel for — 
the respondents has urged before us that 
Ram Karan Singh who had been appointed 
the guardian of Raghuraj Singhin the 
mortgage suit was not a proper guardian 
because he had been a co-executant with 
Raghuraj Singh's father. It cannot be 
laid down as a general proposition that 
even where there are a large number of 
the members of the minor's family who join- 
ed in the execution of the mortgage-deed 
and their interest are not adverse, each one 


of them is incompetent to be ap- 
pointed guardian ad litem of any 
of the minor members of the 
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family. Every case would depend on 
its own facts. Butthe chief difficulty in 
the way of the plaintif is that as found 
by the lower Court the judgment of the 
High Court delivered in 1926 operates as 
res judicata. At that time the prelimi- 
nary decree for foreclosure had already 
been passed. A suit was brought by two 
brothers.eof the plaintiff Jairaj Singh and 
Ramdeo Singh, one of whom was certainly 
adult atthe time, for cancellation of the 
decree and for recovery of possession of 
the entire property in the interest of the 
joint family consisting of the four brothers. 

The present plaintiff Raghuraj Singh 
wus impleaded as a defendant under the 
guardianship of his own mother. It has 
mever been suggested that the interest of 
his mother was in any way adverse to 
that of the present plaintit?. The relief 
claimed wasin the interest of all the 
brothers. That was obviously a represen- 
tative: suit brought on behalf of the joint 
family by the adult brother and one minor 
brother. Being a representative suit the 
decision was binding not only on the plain- 
tiff to the suit but also on the defendant, the 
present plaintiff, who was equally interested. 
Explanation 6 to s. 11 clearly applies. It 
has been laid down by their Lordships of 
the Privy Council in Iingangowda v. Basant- 
gowda, (l) that in the case of a Hindu 


family where all have rights, it is im-- 


possible to allow each member of the family 


to litigate the same point over and over’ 


again, and each infant to wait till he 
becomes of age, and then bring an action 
or bring an action by his guardian before; 
and in each of these cases, therefore the 
Court looks to Expla. 6, s. 11, Civil Proce- 


dure Code, to see whether or not the leading- 


member of the family has been acting either 
on behalf of minors in their interest or if 
they are majors, with the assent of the 
majors. In the present case there can be 
no doubt that Jairaj Singh was acting in 


the interest of all the members of the joint- 
family and was claiming a relief for the’ 


benetit of the entire family and was there- 
fore litigating on behalf of the entire family. 
He lost the suit and the decree operates 
as res judicata against the present plaintiff 
as well. Without getting over this decree 
of 1926 it is useless for the plaintiff to 


challenge the propriety of. the previous- 


mortgage-decree on the ground that Ram 


(D AIR 1927 P C 56; 101 Ind, Cas. 44; 54 1 A 122; 
51 B 490; 45 OL J 5018 P L T 462;52 M L J 472; 
25 A Ld 319,40 W N 424; 927) M W N 352; 310 
W N 570; 29 Bom. L R 818; 25 L W 789(P 0). 
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Karam Singh was not a proper guardian. 
Even if Raghuraj Singh had not been 
impleaded in the 1926 litigation the dis- 
missal of the suit brought on behalf of the 
joint family would have beea binding upon 
him. The result therefore is that the 
defendants’ Appeal No. 425 of 1932 must 
be allowed and the plaintiff's suit dismissed. 
First Appeal No. 401 of 1932 is an appeal 
filed bya pre-emptor who also was inter- 
ested in the dismissal of the plaintiff's suit. 
As the plaintiff's suit has failed, this appeal 
also should be allowed. First Appeal 
No. 459 of 1932 is an appeal by the plain- 
tiff Raghuraj Singh and raises a question 
as regards the amount of the money pay- 
able by him which he has been called upon 
to pay. In view of our finding that the 
suit is barred by the principle of res judi- 
cata and js not maintainable, this ap- 
peal must be dismissed. In view of our 
finding that the mortgage decrees are 
binding on the plaintiff, it is not open to us 
in this suit to consider the propriety of the 


“rate of interest allowed under the decrees. 


The plaintiff, if he hasany remedy, can ap- 
ply separately in the execution department of 
the earlier case for a reduction of interest 
Tne result, 
therefore, is that First Appeals Nos. 425 and 
401 of 1932 are allowed and First Appeal 
No. 459 of 1932 is dismissed and the 


.plaintifi’s suit is dismissed as against the 


defendants-appellants with costs against the 
plaintiff Raghuraj Singh. 

First Appeal No. 426.—First Appeal 
No. 426 isa defendant's appeal arising out 
of a suit for pre-emption brought by 
Jagannath Singh. The right of pre-emp- 
tion is claimed on the ground that the 
defendant-appellant obtained a foreclosure 
decree and a right accrued to the plaintiff 
under s. 1l, Agra Preemption Act. We 
have already noted that while the suit for 
foreclosure of the properties in dispute based 
on the mortgagesof 1915 and 1916 was 
pending, a third mortgage-deed consolidat- 
ing the amounts due under the earlier 
deeds was executed and a compromise was 
entered into under which the plaintiff's 
claim was decreed subject to certain 
conditions mentioned in the compromises 
The Court treated the decree as a preli- 
minary decree for foreclosure io respect of 
the properties specified in the plaint. After 
the expiry of the period tixed in the decres 
the defendant-appellant applied for the 
preparation of a tinal decree for foreclosure 
under O. XXXIV,r. 3. This was done and 
final decree was passed on August 25, 1930, 
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In para. 7 of the plaint it was alleged by 
the plaintiff that on August 25, 1930, the 
defendant got the decree under O. XXXIV, 
r. 3, made absolute and since that date 
the right of redemption of the mortgagors 
became extinct and the defendant became 
the owner of the properties mentioned in 
the lists given in the plaint. This paragraph 
was accepted in its entirety by the defend- 
ant in her written statement, para. 7. 

The learned Counsel for the appellant 
has urged before us that inasmuch as the 
suit, in which this foreclosure decree was 
passed had not been brought on the mort- 
gage of June 12, 1919, but had been 
brought on the two earlier mortgages, 
therefore, the’ preliminary - decree that was 


passed was not a preliminary decree with-- 


in meaning of O. XXXIV, r. 2, Civil Pro- 
cedure Code, but was a compromise decree, 
and that accordingly the foreclosure decree 
passed on August 25, 1930, was not such 
a decree as is contemplated by s. 4 (2), 
Agra Preemption Act. Under that sec- 
tion the words “foreclose” and ‘“foreclo- 
sure” refer to the passing of a final decree 
for foreclcsure under O. XXXIV, r. 3, Civil 
Procedure Code. There is no mention there 
that such a decree should be passed only 
in a suit which has been- brought on the 
basis of such a mortgage, and that if a 
preliminary decree which for all practical 
purposes is a decree under O. XXXIV, 
r. 2, is passed on the basis of a compro- 
mise in a pending mortgage suit for 
foreclosure, the definition would exclude 
such a case. In the present case the 
plaintiff had brought a suit for foreclosure 
of certain properties specified in the plaint 
claiming that a certain amount was due to 
the plaintiff and had not beenpaid. As a 
result of the compromise the amount was 
slightly altered and the date of redemption 
was also postponed, but when the suit was 
decreed the plaintiff's claim for foreclo- 
sure of the properties mentioned in the 
plaint, subject to the additional conditions, 
was in fact decreed in terms of the com- 
promise against those who had compromised 
the claim, and an ex parte decree was pass- 
ed against the rest ofthe defendants. In 
any case the final decree was a decree for 
foreclosure under: O. XXXIV, 1.3, and, 
therefore, fulfils the requirements of s. 4 (2). 
We aie unable to hold that merely be- 
cause this foreclosure decree was based on 
a preliminary decree which had been passed 
as a result of a compromise in a pending 
‘ suit for foreclosure, the right of pre-emp- 
tion did not accrue under s. 11 in favour 
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of the plaintiff. We think that the view 
taken by the Court below on this point was 
correct and we accordingly overrule this 
objec‘ion. 

The next point urged on behalf of the 
defendant-appellant is that although the 
preliminary decree was obtained in 1920 
there was a great delay in handing over 
possession to the defendant morigagee and — 
the mortgagor witLheld the income for the 
period 1920 to September 1922. It is claim- 
ed that ihe pre-emptor is liable to make 
good this amount. We are unable to ac 
cept this contention. The decree for fore- 
closure was for a sumofabout Rs. 29,000 
only and did not include the amount of 
damage which the defendant claim- 
ed the mortgagors were liable to pay. 
If there was any such liability on their 
part then it was the duty of the de- 
fendant mortgagee to have got this amount 
included in the preliminary decree or in 
the final decree. We do not think that the 
pre-emptor can be called upon to make 
good any such loss. As a matter of fact the 
Court below has found that the defendant 
was herself in possession for this period 
and was not out of possession. In any 
case we do not see how the pre-emptor can 
be made to pay anything more than the 
amount entered in the decree for foreclo- 
sure for a period prior to the passing of 
«this decree. 

The learned Subordinate Judge has al- 
lowed to the defendant mortgagee the 
amounts paid by her in discharge of prior 
encumbrances over and above the amount 
for which the property was foreclosed. 
This was perfectly just. It is, however, 
urged before us that the defendant mort- 
gagee would have been allowed interest on 
such sums as well. Weare unable to see 
how interest can be allowed. The de- 
fendant obtained possession of the entire 
property and has been in possession of the 
income for all these years. It must be 
presumed that the income was sufficient to 
pay off the interest due on all ihe encum- 
brances as well asthe proper interest on the 
sale consideration paid by her. We, there- 
fore, overrule this objection also. It is not 
disputed before us that the learned Subor- 
dinate Judge has included in the amount 
allowed to the defendant mortgagee all the 
sums paid by her in discharge of the prior 
encumbrances up to the date of the learned 
Subordinate Judge's decree. It is, how- 
ever, urged that some more payment has 
been made by her to discharge prior ene 
Cumbrances between the passing of the 
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Subordinate Court's decree up to this date. 
On the principle explained above the pre- 
emptor is in equity liable to make good 
this amount because he cannot obtain 
possession of the property which has been 
freed from this encumbrance without pay- 
ing over the same. 

As this gontingency is alleged to have 
happened after the passing cfthe decree 
of the Court below, there are no materials 
on ihe record to substantiate the claim. 
But we think that in order to avoid fur- 
ther confusion this pcint should be made 
clear before a final decree is passed. We 
accordingly allow two weeks’ time to the 
defendant-appeillant to file an affidavit 
supported ty necessary original dccuments 
to show the payments made in discharge 
of the encumbrances which exist prior to 
August 17, 1915, 


D. l Order accordingly. 
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Limitation Act (IX of 1908), Seh, I , Arts, 182 (2) (3) 
—Scopeand interpretation of els. (2) and (3)—Suit of 
plaintiff dismissed—Ex parte decree in appeal on 
August 7, 1931, against defendant — Defendant's ap- 
plication for restoration dismissed on November 19 
1931-—-Appeal by defendant dismissed on September 


1, 1933—Application for executi inte 
November 15, 1031 held not a by plaintiff on 
ere 19 no warrant for reading in 
of cl. (2) of Art. 182, Limitation Act any exam 
tion either as to the character of the appeal or as 
to the parties to it ; the words mean just what they 
say. The clause does not state ‘in its strict gram- 
matical construction, that the appeal must be against 
the decree in the suit. The real distinction batween 
cls. (2) and (3) of Art 1+2 is really one of the parti- 
cular tribunal which passes the order by which the 
original decree is imperilled. If the order is made 
by the Appellate Court, then the period of limitation 
under Art. 182, cl. (2) runs from the date of the ap- 
pellate order. Ifon the other hand, the order im- 
perilling the decree is made by the original Court 
which passed it, then the date from which tbe limita- 
tion runs is the order of the original Court, there is 
no Spicer difference rete orders for restoration 
and orders for review. All ea i i 
ae ones its own judgment are which the Court 
within the meaning of cl. (3, o ete ndk 
Act. Applications for sa aa Limitation 
for review (using the word in the narrowe 
16 is true, separately dealt with inthe or 
ed F the rats Procedure Code. 
questions of procedure and may be alter 
particular High Court; but the entire jorisdiction 


r sense) are, 
ders append- 
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of any Court tointerfere with its own decision once 
given is derived from s. 114 of the Code itself where 
the single word “review” is used. [p. 584, col. 2,] 

A suit was tried in 1931 and was dismissed by 
the trial Court on January 8 of that year. On August 
7, following, an appeal was allowed and the suit 
decreed ex parteby the lower Appellate Court, 
Upon this the defendants made an application under 
O. XLI, r. 21, on August 27 On November 19, the 
application was rejected by the lower Appellate Court, 
Against this rejection there was an appeal to the 
High Court, which was dismissed on September 1, 
1933. Theapplication of the decree-holders for cxe- 
cution was filed on November 15, 1934 : 

Held, that if no appeal had been preferred from the 
order on the application for restoration, the date 
of that order would have been the starting point 
for limitation under cl. (3)of Art. 182, but as an appeal 
from this order was preferred, the start of limitation 
was the date of the order of the Appellate Court, i.e, 
September 1, 1933, and consequently, the execution 
application was within time. Nagendra Nath Dey 
v. Suresh Chandra Dey (5), relied on. Nagappa 
Bandappa v. Gurushantapps Shankrappa (9), referr- 
edto. Somar Singh v. Deonandan Prasad (4), dis- 
tinguished. Rai Brijraj v. Nauratan Lal held over- 
ruled by Nagendra Nath Dey v. Suresh Chandra 
Dey (5). [p. 585, col. 2 ] 


L. P. A. from the decision of Mr. Justice 
Dhavle, dated April 8, 1936. 


Dhavie, J—T his is an appeal by the 
decree-holders, and it arises out of execu- 
tion proceedings. The judgment-debtors 
contended that the execution case was 
barred by limitation ; and this contention 
was rejected by the Munsif but allowed by 
the District Judge on appeal. The suit 
was tried in 1931 and was dismissed by 
the trial Court on January 8, of that year. 
On August 7, following, an appeal was 
allowed und the suit decreed ex parte by 
the lower Appellate Court. Upon this the 
defendants made an application under 
O. XLI,r. 21, on August 2¢. On Novem- 
ber 19, the application was rejected by 
the lower Appellate Court. Against this 
rejection there was an appeal tothe High 
Court, which was dismissed on Septem- 
ber 1, 1933. The application of the decree- 
holders for execution was filed on Novem- 
ber 15, 1934, which is more than thiee 
years from August 7, 1931, the date when 
the appeal was allowed and the suit itself 
decreed, and the question raised is whether 
the appeal against the rejection of the ap- 
plication under O. XLI, r. 21, which ap- 
peal was dismissed on September 1, 1933, 
will provide the starting point for limita- 
tion for the execution. Article 182, Limita- 
tion Act, provides a period of three years 
for the execution of such decrees, the 
starting point being (1) the date of the 
decree, or (Y) “(where there has been an 
appeal) the date of the final decree or 
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order of the Appellate Court”. So far as 
the decree under execution is concerned, 
there was no appeal. The proceedings 
under O. XLI,r. 21, which were brought 
up to this Court in appeal, are analogous 
to proceedings under O. IX, r. 13, in the 
case of decrees passed ex parte by the 
trial Court: and there are several express 
decisions where it has been held that pro- 
ceedings of that kind do not postpone the 
starting point of limitation. In faz 
Brijraj v.Nauratan Lal (1) it was held by 
Chamier, ©. J. and Sharfuddin, J. that the 
words “where there has been an appeal” in 
Art. 182, Limitation Act, mean where 
there has been an appeal against a decree 
in the suit, and cannot be held to 
include an appeal against an order made 
on an application to set aside that decree. 
This decision is binding on me sitting 
singly. Not only isitin- accordance with 
earlier decisions from Bombay and Madras 
as well as Calcutta, but it has been follow- 
ed in the Calcutta High Court in such cases 
as Fakir Chand v. Daiba Charan (2) and 
Profulla Kumar Basu v. Sorojbala Basu 
(3)..I1 do not think that anything said in 
Somar Singh v. Deonandan Prasad (4) re- 
garding the case of Rai Brijraj v. Naura- 
tan Lal (1) has the effect of shaking the 
authority of that decision. The learned 
Advocate for the appellants has, however, 
relied on two Privy Council decisions in 
support of the contention that the view 
taken in this Court must be taken to be 
overruled. One of these decisions is 
Nagendra Nath Dey v. Suresh Chandra 
Dey (5). Sir Dinshaw Mulla who delivered 
the opinion of the Judicial Committee in 
this case, pointed out that there is no 
definition of appeal in the Code of Civil Pro- 
cedure, and added that : 

“Their Lordships have no doubt that any applica- 
tion by a party toan Appellate Court, asking it to 
set aside or revise a decision of a Subordinate Court 
is an appeal within the ordinary acceptation of the 
term, and that itis no less an appeal because it is 
irregular or incompetent.” 

It is contended on behalf of the appel- 
lants that this observation covers the facts 


(1) 3PLJ 119; 44 Ind. Cas, 575; AT R 1917 Pat 
157. 
4 (2) 54 O 1052; 104 Ind. Cas, 466; A I R 1927 Cal. 
0 


4. 

(3) 35 C WN 155; 131 Ind. Cas. 263; A TR 19381 
Cal. 332; 52C L J 594; Ind. Rul. (1931) Cal, 439. 

(4) 6 Pat. 780; 102 Ind. Cas. 811; A IR1927 Pat, 
215; R PLT 379. 

(5) 36 C WN 803; 137 Ind. Cas. 529; A IR 1932 
P 0165;59 I A 2&3; 60 O 1; Ind. Rul. (1932) P C 
195; (1932) A L J 643; 34 Bom. L R 1065; 55 C L J 
598. 33 PL R621; 36 LW 7;90W N 681: (1932) M 
W N 817; 63M LJ 329(P 0). 
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of the present case. I am unable to 
accept this. What their Lordships were 
dealing with at the time was an appeal 
which was irregular in form as not being 
an appeal against the decree of the Subor- 
dinate Judge but one against his judgment . 
and what they decided was to overrule 
the view taken in such cases as Christiana 
Benshawn v. Benarasi Prasad (8) that the 
‘appeal’ contemplated in Art. 182, Limita- 
tion Act, must be an appeal in which the 
parties to the execution prcceedings are 
directly interested and must be such as to 
imperil the integrity of the decree. Con- 
siderations of that kind do not arise here. 
What the appeal to the High Court imperil- 
led was the order of the lower Appellate 
Court rejecting the application under 
O. XLI, r. 21, after it had allowed the 
appeal in the suit and decreed the suit 
ex parte, but it is not the rejection of 
that application or the appeal from that 
rejection that is under execution. The 
appeal to the High Court was not intend- 
ed to set aside any decision of the Sub- 
ordinate Court except the rejection of the 
application under O. XLI, r. 21. The 
learned Advocate for the appellants has 
also relied on another observation in Na- 
gendra Nath's case (5) that: 

“Tt isat least an intelligible rule that so long as 
there is any question sub judice between any of the 
parties thore affected shall not be compelled to 
pursue the so often thorny path of execution which, 
if the final result is against them, may lead to no 
advantage.” 

But the only question that could be con- 
sidered to he sub judice between the par- 
ties while their appeal in the High Court 
was pending was not the decree under 
execution, but whether the appellants to 
the High Court had been duly served with 
notice of the appeal in the lower Court 
or had been prevented from sufficient cause 
from appearing when the appeal was 
called on for hearing. ‘The observation of 
their Lordships of the Judicial Committee 
must, I think, be taken with the facts of 
the case before them, and does not seem 
to cast any doubt on the uniform current 
of decisions not only in this High Court 
but in all the other High Courts of the 
country as far as I am aware with the 
sole exception of Lutful Huq v. Sumbdudin 
Pattuck (7), a case which has been Te- 
peatedly dissented from. The other case 
referred to by the learned Advocate for 
the appellants is Abdulla Asghar Ali v. 


: @) 19 © W N 287; 22 Ind. Cas, 685; AIR 1914 Cal. 
(7) 8 O 248; 10 © L R 143. 
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Ganesh Das (8). The facts of that case and 
the point for decision in that case are 
entirely different from anything we have 
before us. But the learned Advocate has 
relied on Sir George Lowndes’s observation 
that : ` 

“Their Lordships think that, when an order is 
judicially made by an Appellate Court which has 
the effect of finally disposing of an appeal, such 
an order gives a new starting point for the period 
of anes prescribed by Art. 182 (2) of the Act 
of 1908.” 


This was said with reference to an order 
of abatement, the question for decision 
being whether such an order was a judi- 
cial order so as to come within the Article. 
The order of the High Oourt dismissing 
the appeal op September 1, 1933, was un- 
questionably a final order in the miscel- 
laneous case which was based on the defen- 
dants’ application under O. XLI, r. 2), 
but I am unable tosee anything in the 
case of Abdulla AsgharAli v. Ganesh Das 
(8) which has any bearing on the question 
whether the appellate order in the proceed- 
ing under O. XLI, r. 21, will operate to 
postpone the starting of limitaticn for the 
execution of the decree of the lower Appel- 
late Court which was passed on-August 7, 
1931, and which is now under execution. 
It is impossible to read the decision 
of the Privy Council asshaking the authority 
of Rai Brijraj v. Nauratan Lal (1), which 
as already said, is binding on me sitting 
singly, and which,if I may say so with 
all respect, expresses the law correctly. In 
my opinion the view of the lower Appel- 
late Court that the execution case is barred 
by limitaticn is correct. The appeal fails 
and is dismissed with costs. Leave to 
appeal is given. 

Mr. S. N. Bose, for the Appellant. 

Mr. S.N. Ray, for the Respondents. 

Letters Patent Appeal. 

Courtney-Terrell, C. J.—The sait out 
of which this Letters Patent Appeal arises 
was a money claim which was dismissed 
bv the trial Court on January 8 1931. 
The plaintiff appealed and on August 7, 
1931, the appeal was allowed and the suit 
decreed ex parte against the defendant. 
The defendant made an application for 
restoration underO. XLI, r. 21, but this 
was dismissed on November 19, 1931. 
The defendant appealed from the order of 
dismissal to the High Court, but the ap- 
peal was dismissed on September 1, 1933. 


(8) 60 O 662; 142 Ind. Oas. 326; AI R 1933 PO 
68; 60 I A +3; 10 O WN 183; 37 LW 296; (1933) 
M W N 170; Ind Rul (1933) P O 61; (1933) A Ú 
J 239; 35 Bom. L R 337; 64 M L J 421;370 WN 
419; 57 OL J130; UPL R335(P 0). - 
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The present application for exe*ution was 
made on November 15, 1934. The judg- 
ment-debtors contended that the execution 
case was barred by limitation. The conten- 
tion was rejected by the Munsif, but al- 
lowed by the District Judge on appeal. A 
second appeal by the decree-holder was 
dismissed by the learned Judge of this 
Court and the question to be decided by 
us is whether the execution proceedings 
are or are not barred by limitation, having 
been begun more than three years from 
the decree of August 7, 1931. The matter 
depends upon the construction of Art. 182, 
els. (2) and (3), Limitation Act; and it 
is contended on behalf of the decree-holder- 
appellant that the case comes either under 
cl. (2) or under cl. (3). These clauses 
are as follows : 

2 “Where there has been an appeal, the date 
of the final decree or order of the Appellate Court, 
or withdrawal of the appeal, or 

3, Where there has been a review of judgment, 
the date of the decision passed on the review.” 

In support of this contention itis urged 
on the one hand that the dismissal on Sep- 
tember 1, 1933, of the Miscellaneous Appeal 
to the High Court is within the meaning of 
el. (2), and even if this argument be not 
justified, that the dismissal on November 19, 
1931, of the application by the judgment- 
debtor for restoration of the appeal comes 
within the meaning of cl. (3); in either 
event the application for execution is with- 
in time. 

As to the first argument, it is contended 
on behalf of the judgment-debtor that the 
word ‘appeal’ in cl. (2) refers to an appeal 
from the decree in the suit and to nothing 
else; and the decision in [taj Brijraj v. 
Nauratan Lal (1) has been relied upon. 
The learned Judge of this Court held that 
this decision was binding upon him. The 
argument of the appellant before the 
learned Judge and before us was that the 
decision must be taken to have been 
impliedly overruled by their Lordships of 
the Privy Oouncil in Nagendra Nath Dey 
v. Suresh Chandra Dey (5). In that case 
one Madan Mohan sued in the Court of the 
Subordinate Judge to enforce a mortgage. 
The plaintiff claimed that the appellants 
(before the Privy Council) who were 
defendants Nos. 11 and 12 in the sult had 
assigned their interest in the mortgage to 
him. The Subordinate Judge upheld this 
claim and declared the liability of these 
defendants to pay a sum of Rs. 4,000 
which they brought into Court. On ap- 
peal to the High Court a compromise was 
effected between the parties and a new 
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preliminary decree was passed in terms of 
the comprcmise. Madan Mohan’s claim 
against the appellants was disregarded and 
the appellants were shown as mortgage 
creditors for Rs. 14,000, whereupon they ap- 
plied to the Subordinate Judge for the wiih- 
drawal of the Rs. 4,000 they had brought 
into Court. This was allowed. Madan 
Mohan opposed this application but his 
contention was overruled. He appealed 
to the High Court, but the appeal was 
dismissed. The decree by consent in the 
High Court divided the parties into one of 
decree-holders and the other of judgment- 
debtors. Two of tLe judgment debtors 
paid the amount due from them under the 
decree. Madan Mohan who belonged to the 
group of decree-holders applied to the 
Subordinate Judge for a final mortgage 
decree, claiming again that defendants 
Nos. 11 and 12, who were grouped with him 
as decree-holders had assigned their in- 
terest to him. This was disallowed by the 
Subordinate Judge and a final decree was 
passed on June24, 1920, and declared that 
in conformity with the judgment, defend- 
ants Nos. 11 and 12 were entitled to 
payment of the said sum of hs. 14,000. 
On August 27, 1920, Madan Mohan ap- 
pealed to the High Court and joined as 
parties to the appeal only the other 
decree:hclders and not the judgment- 
debtor and his appeal was insufficiently 
stamped. It was nevertheless heard by 
the High Court and was dismissea upon 
the merits and also on the ground of 
irregularity on account of the insufficient 
stamp. The judgment of the High Court 
to this effecL was dated August 24, 1922, 
and the question before their Lordships 
was as to the effect of this judgment. .The 
application for execution by sale of the 
mortgaged properties was dated October 3, 
1923. The respondents before the Privy 
Council contended that the date of the 
decree ofthe Subordinate Judge, that is to 
say June 1920 was the proper starting 
time and that the upplication for execu- 
tion was out of time. The appellant con- 
tended that the critical date was the 
decree of the High Court of August 24, 
1922, dismissing the appeal on the ground 
of irregularity and upon the merits. It 
was urged that the appeal, by reason of 
its irregularity, was not an appeal at all 
and also that to come within cl. (2) of 
Art. 182 the appeal must be one in which 
the whole decree was imperilled. Their 
Lordships referred to the difference of 
opinions in India and said that nothing 
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would be gained by discussing them in 
detail. They said that the question must 
be decided upon the plain words of the 
Article—‘where there has been an appeal’, 


. and stated: 


“There is, in their Lordships’ opinion, no war- 
rant for reading into the words quoted any quali- 
fication either as to the character of the appeal 
or as to the parties to it; the words. mean just 
what they say. The fixation of periods of limita- 
tion must always be to some extent arbitrary, and 
may frequently result in hardship. But in con- 
struing such provisions equitable considerations 
are out of place, and the strict grammatical mean- 
ing the words is, their Lordships think, the only 
It is at least an intelligible rule that 
so long as there is any question sub judice between 
any ofthe parties those affected shall not be com- 
pelled to pursue the so often thorny path of execu- 
tion which, if the final result is against them, may 
lead to no advantage.” 

In applying that principle to the case 


-before us we find that there was in fact an 


appeal to the High Court in the matter 
of the judgment-debtor’s application for 
restoration. Had the judgment-debtor been 
able to show that he had good grounds 
for not being present when the suit was 
decreed ex parte, the Subordinate Judge 
would have set aside the original ex parte 


decree and would have heard the case 


on its merits after hearing the judgment- 
debtor. That is to say, the original decree 
was by the application for restoration put 
in peril. Similarly until the appeal of 
the judgment-debtor to the High Court 
from the Subordinate Judge's decision was 
decided, tbe suit was still in peril. 
Olause (2) of Art. 182 does not state in its 
strict grammatical construction, that the 
appeal must be against the decree in the 
suit. These are words which we are asked 
to read into the Article by implication and 
1 see no ground in principle for so reading 
them. Jn conformity with the Privy Council 
decision that the matter must be decided 
on the plain words of the Article and ap- 
plying the principle of the rule stated 
by-the Privy Council so as to make it 
intelligible, the order of the Appellate - 
Court of September 1, 1933, should be held 
the proper date from which the period 
of limitation should start. In my opinion 
the contention of the appellants is correct 
and the case reported in kai Brijraj v. 
Nauratan Lal (1) must be considered as 
overruled. This view of the matter was 
followed in Nagappa Bandappa v. Guru- 
shantappa Shankrappa (9) the facts of which 
may be simply related. 

Under a decree dated December 14, 


(9) 57 B 388; 147 Ind. Cas. 1227; A IR 1933 Bom 
255; 35 Bom. L R 432; 6 RB 250, 
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1925, Revanshidappa and Sidramappa be- 
came entitled to recover a sum of money 
from Gurushantappa. On April 6, 1923, 
Sidrsmappa preferred an appeal against 
the decree, Meanwhile on March 6, 1926, 
Gurushantappa had applied for a review of 
the decree. This was allowed on July 15, 
1926, and asa result of the re-hearing on 
the same “late and ly the same judgment 
the amount under tLe decree was reduc- 
ed. Revanshiduppa and §.dramappa then 
preferred an appeal against the order 
granting the review but tkey presented 
no appeal against the decree of July 15, 
1926. On October 29, both the appeals 
were dismissed as incompetent. kevan- 
shidappa and Sidramappa assigned their 
rights to Nagappa who applied on Sep- 
tember 2, 1929, for transfer of the decree 
to ancther Court for execution. It was 
ecntended by Gurushantappa that the ap- 
plication was barred, not having been filed 
within three years from July 15, 1926. 
It was held that the application for exe- 
cution was in time, as time began to run 
from October £9, 1928, the date of the 
dismissal of the appellate decree from 
the order granting the review and in view 
of the Privy Council decision the Court 
refused to accept the contention that the 
appeal mentioned in Art. 182, cl. (2) must 
be an appeal from the original decree. 

I agree with the learned Judge of this 
Ocurt in his opinicn that the case in Somar 
Singh v. Deonandan Prasad (4) does not 
really cover the point. In that case an 
appeal to the High Court had been lodged 
from a preliminary decree in a mortgage 
suit but not from the final decree which 
was sought to be executed. In that case, 
however, the preliminary decree determined 
the rights of the parties in the suit and 
ike appeal from that decree would, in any 
case, be properly regarded as within cl. (2) 
of Art. 182. ‘The rea] distinction between 
cls. (2) and (38; of Art. 12 is, in my 
opinion. really one of the particular trivu- 
nal which passes the order by which the 
original decree is imperilled. lf the order 
is made by the Appellate Court, then the 
pericd of limitation under Art. 182, el. (2), 
runs frem the date of the appellate order. 
If on the other hand the order imperilling 
the decrees is made by the original Court 
which passed it, then the date from which 
the limitation runs is the order of the origi- 
nal Court. 

Now there is no essential difference bet- 
ween orders for restoration and orders for 
review. Notwithstanding the heading in 
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O. XLVII, the matters dealt with in that 
Order are reviews for which applications 
are made on certain speci'ied grounds and it 
is true that in common parlance the term 
“review” is used for applications based 
upon the grounds specified in that Order. 
No Court having once passed a judgment 
can alter the terms of that judgment save 
upon certain specified grounds and one of 
those grounds is dealt with under the term 
“restoration”. In both cases, however, the 
Court has first to decide whether on the 
ground specified, it is justified in law in 
re-considering its own decision and il either 
allows or refuses the application for re-con- 
sideration. In some cases after the deci- 
sion to reconsider it may he necessary ata 
subsequent and separate hearing to deal 
with the fresh case on its merits. In some 
cases the matter is dealt with at the same 
hearing and in one judgment the Court 
decides firstly whether the case should be 
reconsidered and secondly the result of its 
1e consideration. But all cases in which the 
Court re-considers its own judgment are 
cases of review within the meaning of 
el. (3) of Art. 182, Limitation Ast. Appli- 
cations for restoration and applications for 
review (using the word in the narrower 
Sense) are, it is true, separately dealt with 
in the orders appended to the Civil Pro- 
cedure Code. These are mere questions of 
procedure and may be altered by any 
particular High Uourt but the entire juris- 
diction of any Court to interfere with ils 
own decision once given is derived from 
s. 114 of the Code itself where the single 
word “review” is used. Therefore, in my 
opinion, if no appeal hud been preferred 
from the order on the application for res- 
toration by the Subordinate Judge, the 
date of his order would have been the 
starting point for limitation under cl. (3) 
of Art. 182, but as an appeal from this 
order was preferred, the start of limita- 
tation is the date of the order of the 
Appellate Court. With great respect, there- 
fore, for the careful judgment of the 
learned Judge of this Court, I am of opin- 
ion that it was erroneous and the appeal 
under the Letters Patent should be allow- 
ed with costs throughout. 
James, J.—I agree. 
D. Appeal allowed. 


-986 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 788 of 1934 
November 5, 1936 
Niamat ULLAH AND Ganga Natu, Jd. 
‘Chaube RASHIK LAL AND OTHERS — 
PLAINTIFFS—APPELLANTS 

VETSUS 
Musammat RADHA DULATYA—Derenpaxt 
— RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Arts. 141 and 
143— Widow awarded property for maintenance for 
life by arbitrators — Reversioners given right of 
possession on her becoming unchaste — Reversioners 
waiving their right to possession on her becomt "g Un- 
chaste—-Reverstoners, if deprived of their right to 
possession on her death—Thetr suit for possession on 
her death—Limitation applicable — Hindu Law— 
Widow — Adverse possession — Whether can obtain 
property givento her for her maintenance under 
- agreement by prescription against reverstoners— W he- 
ther can gift it away. | , | 

A Hindu widow was given certain properties by an 
award for her maintenance. Her interest was ex- 
pressly limited to her life time. The award went on 
to provide that the widow would be entitled to adopt 
and that, in case she did not make any adoption and 
became unchaste, the surviving brothers of her 
deceased husband, would be entitled to take posses- 
sion of the property allotted to them for maintenance. 
The widow was not empowered to alienate the pro- 
perty givento her except to a member of the family. 
The widow became unchaste in 1910 or 1912 and died in 
1929. The present suit was brought on November 26, 
1932 by the heirs of the brothers of her deceased hus- 
band on the simple allegation that the property given 
to the widow under the award was for her life and 
that they were entitled to possession on her death: 


at the suit was within time, the cause of 
Panic the death of widow in 1929 and the 
Article applicable being Art. 141 and not Art. 143; 
Held, also,that a person entitled to the benefit of 
forfeiture can waive it andif he has aright to the 
property wholly apart from forfeiture, that title can- 


Musammat Manwali (first wife) =, 





ne a 


yE | 
Bhagwat Har Das 


Ram Ram Sewak = 
Prasad Musammat Raj = 
Sarawan Musammat 
Dulaiya. Ujiari. 


: Qhaube Rashik. 


| Lal. 
ae aka E 


Nathu Ram = Musammat 
Singar Dulaiya 
| 


| 4 
Avadh Behari, 
plaintiff No. 2, 


There were disputes in the family some- 
time before July 12, 1891, when certain 
arbitrators appointed by the members of 
the family gave an award dividing the 
family property between two sets of the 
members of Janki Prasad's family. Half 
of the family property was allotted to 
Ram Prasad and Har Das and the widows 
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Kunj Behari, 
plaintiff No. 3. 
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not be affected by the fact that he could have enforced 
the forfeiture clause but has waived it. On the widow's 
becoming unchaste, the plaintiffs might have sued 
for the enforcement of the forfeiture clause in the 
award. It wasopen to them to forego the benefit 
which such clause conferred upon them and to wait 
till she died when they acquired a fresh right to sue 
for possession of the estate, in tems of the last clause 
of the award. 

Where a widow of a deceased member of a joint 
Hindu family, under an agreement, obtains posses- 
sion of certain properties for her life for her mainten- 
ance, she cannot obtain against the co-sharers of the 
joint Hindu family any title by prescription. Whe- 
ther she acts in accordance with the agreement or 
contrary to it, is immaterial. She has no other title 
to the property in question and cannot grant or 
convey any title to the properties which would be 
effective for any purpose beyond the term of her 


a Bhagwani Kunwar v. Mohan Singh (1), follow- 
e 


S. C. A. from the decision of the District 


Judge, Jhansi, dated July 28, 1934. 


Messrs. S. N. S2n and A. M. Gupta, 
for the Appellants. 

Messrs. P. L. Banerji and K. Verma, 
for the Respondent. 


Judgment.—This is a second appeal by 
the plaintiffs and arises from a suit for 
possession which was decreed by the Court 
of first instance. On appeal by the defend- 
ant, the plaintiff's suit was dismissed. 
The facta, so far as if is necessary to 
mention them for the purpose of this appeal, 
are as follows: The property in dispute 
belonged to one Janki Prasad and his 
sons by his two wives. The following 
pedigree will explain the positions of various 
persons whose names occur in the state- 
ment of the facts of the case: 


Nai Bahu (second wife) 


| O 
Chaturbhuj Damodar Nand 


Perma- Rang 
nand. (adoptedin = Radha Kishore Lal. 
a different  Dulaiya, 
family.) defendant. 


of Ram Sewak and Bhagat Raj who had 
died before 1891. The other half was 
allotted to Janki Prasad himself and his 
sons by the second wife. The validity of 
the award and its binding character are 
no longer in dispute between tne parties, 
The award provided inter alia that certain 

properties be given to Musammat Sarwan _ 
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Dularia, the widow of Ram Sewak, and 
Musammat Ujiari, the widow of Bhagat Raj, 
for their maintenance. Their interest was 
expressly limited to their lifetime. The 
award went on to provide that the widows 
would be entitled to adopt and that, in 
case they did not make any adoption and 
became unchaste, Ram Prasad and Har 
Das, the surviving brothers of their dezeas- 
ed husbands, would be entitled to take 
possession of the property allotted to them 
for maintenance. The widows were not 
empowered to alienate the property given 
to ttem except to a member of the family. 
The last clause provided that Janki Prasad 
and his s.ns by the second wife would 
have no concern with the half allotted to 
Ram Prasad, Har Das and the widows, 
which would eventually devolve upon the 
sons of Ram Prasad and Har Das. Simi- 
larly it provided that Janki Prasad’s re- 
presentatives through his first wife would 
have no concern with ihe half given to 
ae and his representatives frem the second 
wife. 

Musammat Ujiari, the widow of Bhagat 
Raj, made a gift of the preperty given to 
her for maintenance to Damodar, son of 
Janki Prasad by his second wife (the 
husband of the present defendant, Musam- 
mat Radha Dulaiya). The donee obtained 
possession under the deed of gift and has 
been in possession ever since. Musammat 
Ujiari became unchaste in 1910 or 1912. 
This fact was in controversy in both the 
lower Courts but their findings on an 
essential question of fact like this is con- 
clusive in second appeal. We must, there- 
fore, take it that Musammat Ujiari became 
unchaste in 1910 or 1912. She died in 
1929. The present suit was brought on 
November 26, 1932, by the son of Har 
Das and grandsons of Ram Prasad on the 
simple allegation that the property given 
to Musammat Ujiari under the award al- 
ready referred to was for her life and that 
the plaintiffs who are the son and grand- 
sons respectively of Har Das and Ram 
Prasad are entitled to possession thereof 
under the award. The only defence which 
it is necessary to mention at this stage 
is that Musammat Ujiari became unchaste 
in 1910 or 1912 and that the right to sue 
accrued to Ram Prasad and Har Das or 
their descendants at that time and the 
suit not having been brought for more 
than 12 years frem the time of Musammat 
Ujiari’s unchastity is barred under Art. 143, 
Limitation Act. This contention did not 
find favour with the trial Judge but was 
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accepted by the learned District Judge in 
appeal by the defendant. 

The only question which has been 
argued in second appeal is one of limita- 
tion. It is argued by the plaintiffs" 
learned Counsel that the proper Article to 
apply on the facts of this case is Art. 141, 
while it is contended by the learned Counsel 
for the defendant thet the learned District 
Judge applied the right Article, namely 
Art. 143. We are clearly of opinion that 
Art. 143 has no application to the facts on 
which the plaintiffs’ claim is based. The 
allegations contained in the plaint make 
no reference to the fact that Musam- 
mat Ujiari became unchaste in or about 
1910. The plaintiffs’ cause of action 
is stated to he the death of Musammat 
Ujiari in 1929 when, on the termination 
of her life estate, the plaintiffs’ right to 
sue accrued. H there had been nothing 
else in thecase, there could be no doubt 
that the suit was governed by Art. 141. 


“The fact that Musammat Ujiari became 


unchaste was alleged by the defendant 
and was proved by her. The line of argn- 
ment adopted by learned Advocate for the 
defendant is that Art. 141 applies to cases 
in which the plaintiffs’ right to sue accrues 
only on the death of a Hindu or Muham- 
madan female entitled to a life interest 
and that where the right to sue acc,ues 
in consequence of unchastity of the widow 
also, Art. 141 ceases to be applicable. We 
are unable to accept this contention. As 
we read the award, it is perfectly clear 
that Musammat Ujiari had only a life 
interest on the termination of which Ram 
Prasad and Har Das or their descendants 
would he entitled to possession of the prop- 
erty given to the widows for maintenance. 
They could also take possession earlier of 
the property given to any of the two if she 
became unchaste. The fact that they did 
not exercise, what to our mind was only 
an option, when Musammat Ujiari became 
unchaste in or about 1912, cannot deprive 
them of their right to recover possession 
when the life interest of Musammat Ujiari 
determined in consequence of her death. 
We think that it was open to Ram Prasad 
and Har Das or their representatives to 
waive the forfeiture incurred by Musammat 
Ujiari by becoming unchaste and if thev 
waived such forfeiture, their ultimate right 
to take possession on the death of Musam- 
mat Ujiari was in no way affected. 

The logical result of the defendant's con- 
tention is that if no suit for possession was 
brought by Ram Prasad and Har Das or 
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their representatives immediately on Mus- 
ammat Ujiari becoming unchaste, the nature 
of her estate which was originally one for 
Maintenance was altered and that thence 
forth she or her donee began to hold 
adversely and after the lapse of 12 years, 
the limited right was enlarged toabso.ute 
proprietary interest. We do not think 
that such a result can be arrived at by 
any process of reasoning. As their Lord- 
ships of the Privy Council observed in 
Bhaquwani Kunwar v. Mohan Singh (1): 

“Where a widow of a deceased member of joint 
Hindu family, under an agreement, obtains pos- 
session of certain properties for her life for her 
maintenance, she cannot obtain against the co-sharers 
of the joint Hindu family any title by prescription. 
Whether she acts in accordance with the agree- 
ment or contrary to it, is immaterial. She has 
no other title to the property in question and 
cannot grant or convey any title to the properties 
which would be effective for any purpose beyond the 
term of her life.” 

The ratio decidendi underlying their 
Lordships’ judgment appears to us to be 
applicable to the circumstances of the case 
before us. Inthe present case, Musammat 
Ujiari or her donee, the defendant, cannot 
obtain by prescription a larger interest than 
that given to her by the award only because 
she acted contrary to the terms of the 
award which conferred the right of main- 
tenance upon her on certain conditions. 
As stated by their Lordships, she has 
never had any title to the property in 
dispute other than the one recognized in 
the award. It seems to us that Art. 143 
cannot be applied to the frame of the suit 
adopted by the plaintiff-appellants. If they 
had sued on the ground that Musammat 
Ujiari forfeited her maintenance by be- 
coming unchaste, their suit would have 
been barred under Art. 143. But as 
already indicated, they based their claim 
on a totally different cause of action which 
has no reference to any forfeiture what- 
ever. It is a well-known rule of law that 
a person entitled to the benefit of forfei- 
ture can waive it and if he has aright to 
the property wholly apart from forfeiture, 
that title cannot be affected by the fact 
that he could have enforced the forfeiture 
clause but waived it. It is clear to us that 
on Musammat Ujiari becoming unchaste, 
Ram Prasad and Har Das or their re 
presentative might have sued for the en- 
forcement of the forfeiture clause in the 
award. It was open to them to forego 
the benefit which such clause conferred 


(1) 23 A L J 589; 88 Ind. Cas, 385; A I R 1925 P O 
132; 49 M L J 95; (1925) M W N 421; 410 L J 591; 
22 L, W 211; 29 O W N 1037 (P O}, 
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upon them and to wait til Musammat 
Ujiari died when they acquired a fresh 


“right to sue for possession cf the estate, 


in terms of the last clause of the award 
to which reference has already been made. 
We are clearly of opinion that Art. 141 
is applicable and that Art. 143 has 
been wrongly applied by the . lower 
Appellate Court. The result is ‘that this 
appeal is allowed, the decree of the lower 
Appellate Court is set aside and that of 
the Court of first instance is restored. 
The plaintiffs shall have costs incurred 
by them in all the Courts from the de- 
fendant. 
D. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Suit No. 189 of 1936 
October 23, 1936 
RUPOHAND, A.J. O. 
DAYARAM AMBRITRAI—PLaINtTIPFF 
VETSUS 


MOHINI RAMOHAND—DEFENDANT 
Civil Procedure Code (Act V of 1908), O. XI, r. l4— 
Plaintiff relying on documents — Right of defendant 
to inspect them before filing defence—Suit for resti- 
tution of conjugal rights relying on correspondence 
—Plaintiff, if can claim privilege for some time and 
produce correspondence at later stage. 

The defendant is prima facie entitled to have in- 
spection of documents relied upon by the plaintiff 
in his plaint before he files his defence. It is not 
open toa party to blow hot and cold and to withhold 
the documents from inspection by the other side at 
the proper time and then to spring a surprise on him 
or her asthe case may be at a subsequent stage of 
the proceedings. 

Where therefore in a suit by the husband for 
restitution of conjugal rights the plaintiff relied on 
the correspondence between the parties and the wife 
insisted on its production but the plaintiff, while 
not prepared to claim absolute privilege altogether 
not to produce the correspondence in Court, claimed 
the privilege for the present and said that he would 
produce the documents later in Court : 

Held, that he could not do so andthe wife was 
entitled to inspect the documents before filing her 
defence Quilter v. Heatly (1) and Ramanathan 
Chettiar v. Annamalai Chettiar (2), relied on. 

Mr. W. Lobo, for the Plaintiff. 

Mr. Sri Kishindas H. Lulla, for 


Defendant. 


Order.—The plaintiff has filed .this suit 
for restitution of conjugal rights. He claims 
that he was married to the defendant on 
September 14, 1935, the marriage being 
performed according to the Hindu rites. 
At the foot of the plaint he has relied upon 
the correspondence between the parties 
and the defendant has under O. XI, r. 14, 
called upon the plaintiff to produce that 


the 
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correspondence before she filed her defence. 
On October 5, 1936, that application came 
up for disposal before the Second Registrar. 
On that date the plaintiff was represented 
by Mr. Gurdasing, Advocate, and the fol- 
lowing order was passed: “By consent 
application granted. Jvocuments to be 
produced on oath in a week.” The plaintiff, 
however,, failed to comply with that order, 
and the defendant then applied under 
O. XVI, r. 1, Civil Procedure Code, for a 
summons to issue against the plaintiff to 
produce the documents in Court. The 
application was granted and the plaintiff 
accordingly appeared in Court on October 
16, 1936, but didnot comply with the 
summcns, and stated that he would produce 
the documents on the Monday following, 
1. e, on thel9th. No action was taken 
against him at that time for failure to 
comply withthe summons, as he was not 
represented, and the Court ordered that 
the plaintiff may produce the documents on 
Monday as stated by him and adjourned 
the hearing of the case to to-day, 2 es 
October 23, 1936: the witness promised to 
appear to-day without bhatta. The plaintiff 
did not tile the documents on Monday. He 
has appeared tc-day and has again not 
produced the d: cuments. 

This is a clear defiance of the order of 
the Court; but I am not taking acticn 
against him even to-day as Mr. Lobo has 
given a personal undertaking that the 
documents will be produced to-morrow at 
11-30 without fail. If the documents are 
not produced to-morrow before 11-30, it 
will be open to the defendant to apply for 
such action being taken against tLe plain- 
tiff for failure to comply with the summons 
and also with his undertakings as the 
defendant may be advised. Mr. Lobo has 
said that this correspondence is privileged 
and therefore his client should not have 
been asked to produce it. Now, in the first 
place, this is a belated argument. A con- 
sent order was passed 18 days ago and if 
the plaintiff wanted to wriggle out of that 
order, he should have made a proper appli- 
cation to have that order set aside. But 
apart from this fatal objecticn, Mr. Lobo 
was asked whetherhe wanted. to claim 
privilege and not io produce the docu- 
ments altogether in this case but he was 
not prepared to say so. All that he said 
was tbat at present he claimed the privilege 
but hereafter at the hearing he will pro- 
duce the documents. It is not open to a 
party to blow hot and cold in this manner 
and to withhold the documents frcm 


DAYARAM AMURITRAL V. MOHINI BAMOUAND 


SIND) oe 589 


inspeclion by the other side at the proper 
Lime and then tospring asurprise on him 
or her as the case may be ata subsequent 
stage of the proceedings. These are docu- 
ments relied upon by the plaintiff in his 
plaint and therefore prima facie the 
defendant is entitled to have inspection 
before che files her defence. In this con- 
nection it will be sufficient to refer to the 
very weighty observations of Jessel, M. R. 
in Quilter v. Heatly (1), at p. 40*, where 
if is said: 

“Rule 16 provides for production within a 
limited time fromthe notice, and by r. 17, if the 
party served withthe notice omits to give notice 
of a time for inspection, or objects to give 
inspection, the party desiring it may apply to the 
Judge forand order for inspection. That meang 
that the applicant isto have such an order unless 
good cause to the contrary is shown. It is 
suggested that although the terms of the cule are 
general, it is sufficient forthe plaintiff, in answer 
to such an application by a defendant, to say 
that the defendant has not put in his defence. | 
cannot conceive that this is a sufficient answer, 
The defendant may say :” 

“Your case depends partly ona set of documents 
which you may have sst out incorrectly. I wish to 
see them. It may be that I have made admissions 
which will put me out of Court. I wish to see the 
documents to know whether I have made such 
admissions and itis important for me to see them 
before I put in my defence.” 

“It is reason enough why the defendant should 
be allowed to see them, that the plaintiff has made 
them part of his statement of claim.” 


‘These observations apply witha greater 
force in the present case where the plaintiff 
has described himself as a student and he 
is suing for restitution of conjugal rights 
against a girl who 18 likewise .a student. 
lt is hardly necessary to refer to the Indian 
rulings upon the corresponding provisions 
of the Civil Procedure Code except to 
point out that the case referred to above 
has been quoted with approval in several 
cases the latest being the case in Rama- 
nathan Chettiar v. Annamalai Chettiar (2), 
In view of the above, I think it is hardly 
necessary to consider the further order 
which has been passed by the Second 
Registrar on the application made by the 
defendant under O. Al, r. 18, Civil Pro- 
cedure Code, for inspection of documents. 
So far as the documents which are not 
relied upon in the plaint were concerned, 
the Advocate for the defendant realized at 
the hearing that an affidavit was necessary 
and so he split up his application in two 
paris confining his request fcr inspection 

(1) (1883) 23 Ch. D 42; 48 L T 373; 31 W R 331. 

(2) 55 M 421; 135 Ind. Cas. 745; AI k 1931 Mad 
525;61M LJ 704; (1931) MW N 984; 34 LW 654: 
Ind. Rul. (1932) Mad. 217, i 


*Page of (1883) 23 ch—[Ed.] 
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to those documents which were relied upon 
in the plaint. And this request was granted 
by the Second Registrar. It would, there- 
fore, appear that the order of the learned 
Second Registrar was perfectly correct. 
After the documents are produced to-morrow, 
inspection should immediately be given in 
the presence of the record-keeper. The 
plaintiff is wained that if be fails to produce 
‘the documents to-morrow, serious notice 
will be taken of his conduct. No order as 
to costs. 

N. Order accordingly, 

NAGPUR HIGH COURT 
Second Civil Appeal No. 179 of 1934 
March 1, 1937 
NIYoGI AND POLLOCK, JJ. 
KISAN AND OTHERS—APPELLANTS 
versus 

TOTARAM AND oTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1905), O. XXI, 
rr, 58. 63—Suit under r, 63—Court-fee payable— 
Court Fees Act (VII of 1870), Sex. II, Art. 17. 

When an application to the execution Gourt under 
O. XXI, r. 48, Civil Procedure Code, is dismissed, 
the only remedy is by suit under O. XXI, r. 63 and 
such a suit falls within Art. 17 of the Second Sche- 
dule of the Court Fees Act. Phul Kumari v. Ghan- 
shyam Misra (1), followed. Vithal Krishna v. Bal- 
krishna Janardan (2), Arumugha Mudaliar v. Ven- 
katachala Pillai (3) and Maung Tun Thein v. Maung 
Sin (4), referred to. 

S. O. A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
November 28, 1933, in ©. A. No. 109 of 
1933, confirming the order of the Ccurt of 
the Sub-Judge, First Class; Burhanpur, 
dated September 7, 1933, in O. 8. No. 198 of 
1933. 

Mr. K. B. Tare, for the Appellants. 
“Order. - The plaintiffs and their father 
form a joint Hindu family, and in execution 
of decrees obtained against the father, the 
joint family property has been attached. 
An objection was made in the executing 
Court by the plaintiffs under O. XXI, r. 58, 
of ihe Civil Procedure Code, contending 
that their share in the joint family pro- 
perty was not liable to attachment, but 
that objection was, summarily dismissed 
as made too late. The plaintiffs then 
brought the present suit in which they ask 
that it be declared that their share in the 
property is not liable to attachment and 
sale in execution of the above decrees and 
that it should be released from attachment. 
The lower Court held that the proper stamp 
to be paid on the plaint was an ad valorem 
stamp calculated on the value of the share 
of the property claimed by the plaintiffs, 
and rejected the plaint as improperly stamp- 
ed. 
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The suit was a. suit under O. XXI, r. 63 
of the Civil Procedure Code, and it seems 
to us that the question of the court-fee 
payable on such a suit is concluded by the 
decision of the Privy Gouncil in Phul 
Kumari v. Ghanshyam Misra (1). In that 
case the plaintiff, after her objection in tLe 
executing Court had been dismissed, 
brought a suit asking that her right in the 
property should be declared and that an in- 
junction should issue against the execution 
of the decree. The Privy Council, however, 
held that it was a suit to alter or set aside 
a summary decision falling within Art. 17 
of the Second Schedule of the Court Fecs 
Act and that though, instead of asking the 
Court to alter or set aside the order she 
had asked for several decrees, this was 
merely a verbal or formal difference and 
that s. 283 of the Civil Procedure Code (now 
O. XXI, r. 63), under which section the 
action was brought, recognized such a suit 
as not merely an appropriate but the only 
mode of obtaining review in such cases. 
We, therefore, hold that the plaintiff's sole 
remedy, after their application to the exe- 
cuting Court had been dismissed,. was a 
suit under O. XXI, r. 63, that this isa 
suit falling within Art 17 of the Secend 
Schedule of the Court Fees Act, and that it 
was, therefore, properly stamped. See also 
the decisions in Vithal Krishna v, Bal- 
krishna Janardan (2), Arumugha Mudaliar 
v. Venkatachala Pillai (3) and Maung Tun 
Thein v. Haung Sin (4). 

The appeal is, therefore, allowed, and the 
case is remanded for trial. The plaintiffs 
will get their costs in this Court and in 
the lower Appellate Court. Costs in the 
first. Court will abide the result. Counsel's 
fee in this Court Rs. 25. 
ppea 

6; 


l 
J 36;120 W N 169 
ALJ 


N. A 
(1) 35 0 202; 351 A 22; 70L 
1; 6 10; 17M LJ 


10 Bom. L R 1; l4 Bur. LR 4l; 
618; 9 M L T 506 (PO). 

(2) 10 B 610. 

(3) AI R1933 Mad. 439; 144 Ind. Cas. 243; 37 L 
W 552; (1933) M W N 402; 64 M LJ 568; Ind. Rul, 
(1933) Mad. 398; 56 M 716. 

(4: 12 R 670; 153 Ind. Cas, 942; AIR 1934 Rang. 
532. 7 R Rang, 238, 





CALCUTTA HIGH COURT 
Reference No. 8 of 1935 
March 3, 1130 
DERBYSAIRS, O. J. AND COSTELLO, J. 
In the matter of Messrs. AMULYADHONE 


ADDY A AND OTHERS — 

Income Tax Act (XI of 1922), ss. 9 (1), Giv),12— 
‘Mortgage in s. 9 (1) Gv), meaning of—Morigage by 
individual member of his share only, if inctuded— 
gustee lands—Mortgage of Interest payable — W he- 
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ther expenditure incurred for earning income — 
Assessment of bustee lands under s. 12—Computation 
of income. 

Section 9 (1) (iv) of the Income Tax Act applies 
only when the property, that is to say,the property 
which constitutes the taxable property of the un- 
divided Hindu family is subject toa mort- 


age. 

When the assessee as a Hindu undivided family is 
being assessed in respect of his income under the 
provisions of, s. 9, Income Tax Act, the word “mort- 
gage” in s. 9 (1) (in) refers to a mortgage by the 
Hindu undivided family as such and does not also 
include a mortgage by any individual member 
or members of his or their shares only of such pro- 
perty. 

The interest payable in respect of the mortgages 
on the bustee lands cannot by any stretch of language 
be accurately described as expenditure incurred 
solely for the purpose of earning the income which is 
derived by the joint Hindu family from the bustee 
lands. Jn an agsessment under s, 12 of bustee lands 
the income is not to be computed after deducting the 
interest on the mortgages on such properties from 
the gross realizations in cases where mortgages have 
not been made for any purposes of the said properties 
but for raising a loan for some other purposes of the 
assegssee. 


Costello, J.—The two questions on which 
we are asked to express our opinion have 
arisen in connection with an assessment 
made in the year 1933-34 on the income of 


the assessee derived from business in. 


paddy and rice, and in money-lending and 
on income derived from properties assessed 
under s. 3, Income Tax Act XI of 1922, and 
from ground rents and dividends. There 
is also an item in the assessment which is 
described as bustee lands. That was assess- 
ed unders.12, Income Tax Act of 1922. 
The assessee is a Hindu undivided family 
governed by “the Dayabhaga School of 
Hindu Law; at some date long anterior to 
the date of the assessment that family had 
taken a loan from Raja Janki Nath Roy on 
the security of part of the house propety, 
bustee land and share in an agricultural 
estate, certain holdings in stocks and shares 
and the stock-in-trade of the paddy and 
rice business. On a subsequent date the 
family had borrowed money from the Bho- 
wanipur Banking Corporation, Ltd., on the 
same securily at a rate of interest of 9 per 
cent. Some time after that, certain mem- 
bers of the Hindu undivided family which 
constitute the assessee—these members hav- 
ing a twelve annas interest in the family 
property—executed a third mortgage in 
favour of the Khulna oan Company giving 
as security, their share in five separate house 
properties at that time not subject to any 
mortgage. As the learned Commissioner of 
Income-tax points out it should be noted 
that only 12 annas interest in these pro- 
perties was mortgaged and the other sharer, 
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the four annas sharer did not come in at all 
as he raised his share of the amount neces- 
sary to meet their creditors from his own 
individual property or that of his wife's 
family. . 

In the year of accounting the amount 
paid or payable on account of the first two 
of the mortgages I have mentioned by way 
of interest was the sum of Rs. 42,317 and 
the amount of interest paid cr payable in 
respect of the third mortgage was Rs 7,236. 
In the assessment the amount of interest of 
Rs. 7,236 in respect of the third mortgage 
has been disallowed altogther, that is to say, 
the Income-tax Officer has declineditto allow 
it to be treated as a deduction. The sum of 
Rs. 42,317 being the amount of interest on 
the first two mortgages has been allocated 
to the respective properties mortgaged, 
Rs. 7,716 being allocated to the bustee lands 
and this amount has not been allowed as a 
deduction because the income derived from 
the bustee lands has been assessed under 
the head “other sources” that isto say, under 
the provisions of s.12, Incoms Tax Act. 
The Income-tax Officer took the view that 
that section does not admit of any such 
allowance. Certain questions were formul- 
ated by the assessee for reference to this 
Court. They were in extremely general 
terms and, as the learned Commissioner of 
Income-tax himself has said, they do not 
appear to be happily worded and according- 
ly he declined to refer them to this Court 
in their original form. He substituted in 
their place two other questions which are 
the questions we have to answer. They are 
these : 

“(1) When the assesses is a Hindu undivided 
family and is being assessed in respect of income 
under the head ‘property’, under s. 9, Income Tax 
Act, whether the word ‘mortgage’ in s. 9 (D (ia) 
refers toa mortgage by the Hindu undivided family 
as such or whether it includes also a mortgage of his 
share only of such property by any individual 
member thereof for his own purpose ? (2) Whether 
in an assessment under s, 12 for bustee lands the 
income is to be computed after deducting from the 
gross realization, any interest on mortgage of such 
properties, such mortgage having been made not 
for any purposes of the said properties but for 


raising a loan for some other purposes of the 
assessee,” 


In order to give answers to these two 
questions, it is desirable to refer at the 
outset to two of the definitions which are 
contained in s. 2, Income Tax Act of 1922. 
Sub-s. 2 of s.2 reads thus: ‘‘Assessee' 
means a person by whom income-tax is 
payable” ; and sub-s. 9 reads thus: “ ‘Per- 
son’ includes a Hindu undivided family.” 
In the previous Income Tax Act (of the 
year 1918) thoss two sub-sections were all 
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contained in sub's. 2 of s.2 of that Act 
which accordingly read thus—" ‘Assessee’ 


means a person by whom Income-tax is 
payable and includes a firm and a Hindu 
undivided family”. Although in the present 
Act “‘assessee’’ in one place is defined as 
a person Ly whom income tax is payable 
and in another place “person” is stated to 
include a Hindu undivided family, the 
effect is the same that of the detinition 
in the Act of 1918. Pulling the two 
things together for our present purpose it 
comes to this: that the assessee with whom 
we are concerned, is a Hindu undivided 
family. Somuch has been ‘admitted by 
Mr. Sen appearing on behalf of the 
assassee. 

Mr. Sen has argued as regards the first 
of the two questions we have to answer that 
by reason of the provisions in s. 9 (1) (in) 
the position in the present case is that the 
property is subject to a mortgage the 
property which is the basis of the assess- 
ment under s. 9 (1}—and that, therefore, the 
assessee is entitled to claim as a deduction 
the amount of interest which is payable in 
respect of the mortgage on a part of the 
property even thougnu that mortgage was 
effected not by the undivided joint Hindu 
family as such but only by s.me of the 
co sharers who constitute that undivided 
family. That contention seems to me to 
ignore the fact that the agssessee is the 
undivided Hindu family, not the persons 
who compose that family but the family 
taken as a unit; in other words the undi- 
vided Hindu family is a single unit for the 
purpose of income-tax matters. In that 
view of the position, to say that merely 
because certain part of the properly had 
been mortgaged or because persons having 
a 12 annas share in the family proparty 
executed a mortgage or mortgages and there- 
fore, interest payable in respect of those 
mortgages is a deductible allowance is to 
read into s.9 (|) (vv) words which are not 
there and to make the section read some- 
thing like this: “Where property or any 
part of the property was subject to a mort- 
gage”, &c. I am clearly of opinion that 
s. 9 (1) (iv) of the Act applies only when 
the property, that is to say, the property 
which constitutes the taxable property of 
the undivided Hindu family is subject toa 
mortgage. That is not the position here. 
The result is that as regards the first ques- 
tion we are bound to say that when the 
assessee as a Hindu undivided family is 
being assessed in respect of his income 
under the provisions of s.9, Income Tax 
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Act the word “mortgage” in s. 9 (1) (iv) 
refers to a mortgage by the-Hindu undivid- 
ed family as such and does not also in- 
clude a mortgage by any individual member 
or members of his or their shares only cf 
sneh property. As regards the second ques- 
tion Mr. Sen has conceded that the mort- 
gages that were made in respect of the 
bustee lands were not such as would fall 
within the purview of s.12 (2), Income Tax 
Act, That sub-section says “such income, 
profits and gains” that is to say income, 
profits and gains referred to in sub-s. (1) 
“shall be computed after making allowance for any 
expenditure (not being in the nature of capital ex- 
penditure) incurred solely for the purpose of making 
or earning such income, profits or gains, provided 


that no allowance shall be made on account of any 
personal expense cf the assessee.” 


It is obvious that the interest payable in 
respect of the mortgages on the bustee lands 
cannot by any siretch of language be ac- 
curately described as expenditure incurred 
solely for the purpose of earning the income 
which is derived by the joint Hindu family 
from the busiee lands. The learned Com- 
missioner has pointed out in the statement of 
the case that the conlention of the assessee 
was 


- “that as soon aga property is mortgaged the realiz- 


ations from that property no longer wholly belong to 
its owner, the mortgagor. According to his conten- 
tion a portion ofthe rentsand profits legally belongs 
to the mortgagee on account of interest and the 
balance, if any, alone belongs to the mortgagor.” 
The learned Commissioner has expressed 
the view that as a general proposition of 
law this contention is wholiy untenable. 
With that expression of opinion I entirely 
agree. {tis manifest that rents and protits 
or proportionale rents and profits derivable 
from the bustee lands were in no sense 
earmarked or allocated for the purpose of 
paying interest due in ryspect of the mort- 
gages on those bustee lands. It was open 
to the mortgagor to discharge his liability 
for interest by using sither part of the rents 
and proiits derived from tue mortgaged 
bustee Jands or by using any other resources 
if he was so minded. Tuere is nothing 
whatever to show that the interest payable 
in -respect of the mortgages on the bustee 
lands was paid out of the rents and protits 
received by the mortgagor frem those parti- 
cular lands. It follows, therefore, that the 
answer to the second question must be this: 
thal in an assessment under s. 12 of bustee 
lands the income is not to be computed 
afier deducting the interest on the mort- 
gages on such properties from the gross 
realizations in cases where mortgages have 
not been made for any purposes of the said 
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properties but for raising a loan for some 
other purposes of the assessee The Inconie- 
tax Department will get such costs of the 
reference as are allowed by the rules. 
Derbyshire, C.J.—I agree. 
N. Reference answered. 
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LAHORE HIGH COUR’ 
Civil Regular Second Civil Appeal No. 676 
of 1936 
December 7, 1936 
CoLDSTREAM AND BHIDE, JJ. 
KARAM ALI AND oTseRs—PLAINTIFFS— 
APPELLANTS 
$ versus 
SHAH MUHAMMAD AND orsaers— 
DEFENDANTS— RESPONDENTS 

Custom (Punjabì)—Gift—Khana damad—Property 
gifted to, whether reverts to donor's reversioners, on 
extinction of descendants of khana damad’'s wife— 
Gift to khana damad, nature of. 

Custom of khana damad in the Customary Law 
of the Gujrat District, is tbat ancestral property 
gifted toa khana damad reveris to a donor's rever- 
sioners on the extinction of the descendants of the 
wife of the khana damad, and there is no authority 
for holding that if a khana damad has rendered 
services, then this principle should not be applied. 
On the other hand, a gift toa khana damad is re- 
cognised to be a gift in consideration of services 
rendered or to be rendered. Nabia v. Fatto(2), re- 
ferred to, Farangt v. Sukho (1), distinguished, 

C. Reg. S. O. A. from the decree of the 
District Judge, Gujranwala, dated March 
10, 1936, affirming that of the Subordinate 
Judge, First Class, Gujrat, dated March 28, 
1935. 


Mr. Shabir Ahmad for Mr. Asadulleh 
Khan, for the Appeilant. 

Messrs. Abdul Karim and Fazal Karim, 
for the Respondents. 

Coldstream, J.—The circumstances out 
of which this second appeal has arisen are 
stated in sufficient detail in the judgment 
of the District Judge, Gujranwala, and I do 
not think if necessary to recapitulate them 
here. The question for decision is whether 
the District Judge has erred in holding 
that the land in suit, which was gifted by 
Musammat Fazlan to her khana damad 
Ilam Din, should revert on the extinction 
of the line of Musammat Nek Bibi, Ilam 
Din’s wife, to the reversioners of the donor's 
husband Qutba. 

The suit was insiituted by Jowaya's 
grandsons. It was based on the assump- 
tion that the land was ancestral and the 
ancestral nature of the property was never 
questioned in the trial Court. We must, 
therefore, presume it to he established 
that the land was ancestral. lt was not 
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disputed in the Couris below that Ilam Din 
was a khana damad of Qutba. 

For the appellants Counsel contends that 
the principle according to which land given 
to a khana damad reverts to the donor 
should not be applied in this case because 
the land was given to Ilam Din for services 
rendered and not only because he was a 
khana damad. In support of his proposition 
he relies on Farangi v. Sukha, 109 Ind. Cas. 
562 (1). 

It is clear from the answers to the ques- 
tions relating to the custom of khana damad 
in the Customary Law ofthe Gujrat Dis- 
trict, 1922, that the custom in the district is 
that property gifted to a khana damad 
reverts to a donor’s reversioner on the 
extinction of the descendants of the wife of 
the khana damad, and Counsel has not been 
able to show us any authority for holding 
that if a khana damad has rendered ser- 
vices then this principle should not be 
applied. On the other hand as pointed 
out in Nabia v. Fatto (2) a gift to a khana 
damad is recognised to be a gift in considera- 
tion of services rendered or to be rendered. 
The decision in Farangi v. Sukha, 109 Ind. 
Cas. 562 (1) has no application to the facts 
of the present case. There the appeal was 
found to be barred by limitation, the gift 
was found to be not the usual customary 
gift to a khana damad but one in considera- 
tion of services rendered, and the gift was 
not to the son in-law alone but to the son- 
in-law and his son. For these reasons I 
find no force in the contention put for- 
ward. 

It has also been argued before us that 
the appellants are at least entitled to half 
of the area of 9 bighas of land which was 
given to Gaubra in consideration of his 
refraining from prosecuting his suit to coa- 
test Musammat Fazlan's gift. But there is 
no reason to suppose that Gauhra gave up 
his right as a reversioner to the property 
gifted should the line of Musammat Nek 
Bibi die out. 

The Court below decided the appeal 
before it correctly and I would accordingly 
dismiss this appeal with costs. 

Bhide, J.—l agree. 

D. Appeal dismissed, 

(1) 109 Ind. Cas. 562. 


(2) 2P R1910; 5 Ind. Oas. 232; 156 P L R1910: 4 
P W R 1910. 
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RANGOON HIGH COURT 

Miscellaneous Civil Appeals Nos. €2, 63 and 

64 of 1936 

November 18, 1936 
Rogerts, C.J. AND DUNKLEY, J. 
OFFICIAL ASSIGNEE ~ APPELLANT 
VETSUS 
S.A. A. DEIVANAI ACHI AND OTHERS 
i — RESPONDENTS 

_ Presidency Towns Insolvency Act (III of 1809, 
8. 55—Burden of proof of invalidity 07 transfer for 
want of consideration—Onus on Oficial Assignee, 
if displaced on proof of blood relationship between 
insolvent and transferee. 
- Under s. 55, Presidency Towns Insolvency Act, 
where the Official Assignee seeks to invalidate a 
transfer of property upon the ground of want of con- 
sideration, the burden of proof lies upon him to 
show that in fact no consideration for the transfer 
existed. Where the Official Assignee desires to show 
that a transfer which has infact been executed is 
void againsthim for want of consideration, or where 
he desires to show that what purports to have been a 
mortgage is not a mortgage at all, the burden of 
proof lies upon his shoulders and it is not displaced 
on proof ofexistence of blood relationship between 
the ‘insolvent and the transferee. Harry Pope v. 
Oficial Assignee, Rangoon (1), followed. ' 

Misc. ©. A. against an order of the High 
Court, dated May 7, 1936. 

Messrs. Hormasji and K.C. Bose, for the 
Appellant. 

Mr. Clark, for the Respondents. 

Roberts, C. J.—This is an appeal from a 
judgment of Braund, J. in which he dismiss- 
ed three petitions by the Official Assignee 
to set aside a mortgage under s, 05, Presi- 
dency ‘Towns Insolvency Act, 1909. The 
insolvent firm was the S. A. R. M. Chettyar 
Firm whose three members were brothers, 
Ramaswami, Annamalai and Chandramuli, 
and it appears thatthe firm was adjudicat- 
.ed insolvent on April 1, 1933. The Official 
Assignee discovered that ihe members of 
the firm declared that they had executed a 
mortgage oftheir property in India, as op- 
posed to Burma, in the month of December 
.-1932, by deposit of title-deeds. The letter 
of deposit was Ex.7 in the case, and the 
security was given in respect of advances 
made to each ofthe three brothers each of 
whom had borrowed from one of his aunts, 
The brothers belonged to a well-known and 
wealthy family of Chettyars in Southern 
India, and the case for the respondents is 
that they had been nominally restricted to 
drawing the sum of Rs. 400 per month each 
but that having somewhat heavy financial 
obligaticns and living as rich men live 
and at an extravagant rate even for rich 
men they were obliged tosee where they 
could borrow to make up the deficiency. The 
Official Assignee says first that ihe so- 
galled debts of the members of the firm, 
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each to his respective aunt,are a myth: 
that no money was ever lentat all: and 
that as for the deposit of title-deeds, if this 
ever took place, it was amere pretence and 
ihat there is evidence that it never took 
place at the material date (December 1932), 
but that the title-deeds at some pericd 
subsequent to that date were in the custcdy 
of another person or persons. 4 

We have listened to prolonged argu- 
ments asto where the burden of proof lies 
in sucha caseas this Itis quite clear 
from the authorities thatin all cases under 
5. 59, Presidency Towns Insolvency Act, 
where the Official Assignee seeks to invali- 
date a transfer of property upon the ground 
of want of consideration, the burden of proof 
lies upon him to show that in factno con- 
sideration for the transfer existed : Harry 


Pope v Official Assignee, Rangoon (1). But 


as I have already indicated, it was also 
sought to be said by the Official Assignee 
that there was no transfer at all but that the 
deposit of titleedeeds was a mere pretence, 
He urged in argument that no legal trans- 
fer had been proved and that the people who 
were alleged to have made it had not been 
called. Now, it seems to me that the Offi- 
cial Assignee is in this position: if he is 
satisfied that there is no prima facie evi- 
dence ofatransferhe can act as though 
there were no transfer at all and need not 
come to Court to seek any remedy. But if 
he decides to come to Court under s. 55 and 
is driven to state in his pleading that the 
insolvent firm in its schedule discloses the 
existence of a mortgage,then some act is 
required from the Official Assignee to show 
that the mortgage is in fact no mortgage 
at all but a mere sham anda pretence. 
This is only another way of saying that 
whether the Official Assignee desires to show 
that a transfer which has in fact been exe- 
cuted is void against him for want of con- 
sideration. or whether he desires to show 
that what purports to have been a mortg- 
age isnota mortgage at all, the burden of 
proof lies upon his shoulders in the sense 
that if no evidence were adduced by either 
party and the Court saw that a mortgage 
was shown in the schedule filed by the in- 
solvent, the Official Assignee would fail. 

We need not consider at any length the 
submission that the existence of blood re- 
lationship between the members of the 
insolvent firm and the transferees displaces 


(1) 12 R 105; 146 Ind. Cas. 743; AI R1934P O 
3; 60 I A 362; 6 RPO 31; 58 CLJ 471; (1923M 
W N 1449; 66M LJ 1;39 LW 1; Q939AL J 
7/; 36 Bom. L R 137,38 OW N117(P 0). 
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the burden of proof. Not only has no 
authority been cited to us in support of 
that proposition butit is clear upon the 
decided cases that the burden of proof 
cannot be displaced in such a way. In or- 


der to discharge his task the Official Assig-* 


nee, as pointed out by the learned trial 
Judge, called four witnesses who were 
clerks at ene time employed by the firm 
now insolvent, who say in general terms 
that this money was not lent, and two of 
them gosofar as to say that they made 
fictitious entries in the books. The learned 
Judge felt compelled to reject their evi- 
dence in view ofthe case made oub by the 
respondents. In support of the respondents 
case the brothers who were members of the 
insolvent firm did not appear as witnesses. 
They were debtors and the respondents 
could not know whether they would frankly 
admit the debt whichthey had incurred or 
whether some temptation might not have 
been offered to them to deny it and in such 
a- contingency to wreck the respondents’ 
case. Accordingly it was thought safer by 
those advising the respondents that the evi- 
dence of the three aunts should be taken 
in conjunction with that of S. A. A. Anna- 
malai Chettyar, the husband of S. S. A. 
Dhaivanai Achi, the aunt who lent money to 
Ramaswami, and also Murugappa Cheityar, 
the husband of A. M. M. Valliamma Achi, 
another of the aunts. Both these gentle- 
men are men of respectability and high- 
standing in the Province of Madras, persons 
who had held official positions of importance 
and likely, to say the least, to be credible 
witnesses. And their evidence is to the 
effect that they were not surprised that 
their respective wives had sufficient money 
of their ownto make these advances, or 
that they didso without informing their 
husbands. Moreover, one at least of these 
gentlemen saw in existence the promissory 
note signed by one of the brothers and 
given to his wife. 

Itappears that itis the custom amongst 
ladies belonging to Chettyar families of 
opulence and importance to receive very 
large personal gifts by way of cash on the 
occasion of anniversaries, weddings and 
occasions of similar rejoicing. In the case 
diary is to be found as entry which shows 
that the respondents’ Advocate was in a 
position to call a large number of persons 
to explain the existence of this custom from 
which Siruva Tuppanam property derives. 
This kind of property is different in kind 
from stridhan property and is regarded by 
the husbands of the ladies who are forty- 
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nate to possess it as constituting a private 
fund upon which their wives ought in 
normal cases to be permitted to draw with- 
out question, into which their husbands 
should not pry, and the extent of which 
may remain secret, known only to its for- 
tunate possessor. The evidence was that 
each of theseladies would be expected to 
have in such a fund an amount which 
would enable them to lend the sums in 
question. Such a state of affairs was admite 
ted and no further evidence was called in 
regard to this custom. The learned Judge 
in dealing with the matter in his judgment 
said he was unable to bring himself to the 
conclusion that the curious features attend- 
ing the loans by the three aunts must ne- 
cesgarily point to their story being wholly 
untrue. For my part, and with great 
respect to him, I think he must for the 
moment have overlooked the nature of the 
evidence given and the admission made on 
behalf of the Official Assignee when it was 
sought to tender further evidence on this 
point. In my opinion it would not only be 
unsafe to find that all these ladies were 
telling an entirely untrue story and entering 
into what Mr. Hormasji decribes as a con- 
spiracy, and also the husband of one of 
them, S. S. A. Annamalai Chettyar, who 
declared thathe actually saw a promissory 
note from Ramaswami in the month of 
October or November, 1932, and could swear 
that the whole of it was in Ramaswamis 
handwriting but it would be difficult, even 
if the burden of proof lay upon the other 
side, toreject such strong affirmative evi- 
dence. As, however, it is clear that it 1s 
for the Official Assignee to show that these 
transfers were made at all or, if made, 
were made for a lack of consideration, the 
matter is even more free from difficulty, 
and, in my opinion, the appeal in each of 
these three cases should be dismissed with 
costs seven gold mohurs in each case. 
Dunkley, J.—The three petitions of the 
Official Assignee, as presented to the Insol- 
vency Court, were based on the provisions 
of s.55, Presidency Towns Insolvency Act, 
namely that there was a transfer of pro- 
perty to the respective respondents in 
these three appeals, but that the transfer 
was not made in good faith and was made 
without consideration. As the appeals 
have been presented to us, the case of the 
appellant would appear to be that the 
title deeds of the properties in question 
were not deposited with the respondents 
by the insolvents on or about the date 
on which they are alleged to have been 
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deposited, that they were actually handed 
over to the custody of tke respondents 
after the adjudication of the insolvents, 
and that by such handing over, there was 
never any intention of creating a charge on 
the propertiesin favour of the respondents. 
This is a denial that any mortgage has 
ever exisied, or, in other words, that 
any transfer of property, either real or 
fraudulent, either with or without consi- 
_deration, has ever taken place. The two 
Cases appear to me to be fundamentally 
different, and, in my opinion, the latter 
case, which is the case presented to us does 
not fall within the ambit of s. 55, Presidency 
Towns Insolvency Act. 

‘Mr. Clark for the respondents has 
argued that if the Official Assignee desires 
to invoke the aid of the Insolvency Court 
in connection with a- real or pretended 
transfer he is bound to bring his case 
within the provisions of s. 55, that is, he 
is bound to accept the original admission 
of theinsolvent that there was a transfer 


and to base his claim on the ground that. 


that transfer is void against him by reason 
of its being made in bad faith or without 
consideration. He further argues that if 
the Official Assignee asserts that there was 
no transfer at all, then there is nothing 
for the Insolvency Court to set aside, and 
the Official Assignee has two courses open 
to him: either to ignore the pretended 
transfer and take possession of and sell 
the property without reference to it, or to 
bring a suit against the alleged transferees 
for a declaration that no such transfer 
ever took place. In brief, his argument 
is that the alleged transferees are, by rea- 
son of the admission of the mortgage by 
the insolvents, in the position of secured 
creditors and can stand on their mortgage 
and cannot be brought before the Insol- 
vency Court except under the provisions 
of s. 55. Iwas at first much attracted by 
this argument, but it appears to me to 
ignore the provisions of s. 36 (1) ands. 7 
of the Act. There is authority for holding 
that the alleged mortgagees having volun- 
tarily come before the Insolvency Court 
and asserted their mortgage, their claim to 
have a valid mortgage can te decided 
by the Insolvency Court on an appro- 
priate application’ of the Official Assignee 
made under the provisions of s. 7. It is 
fortunately unnecessary for us to express 
any opinion on this vexed question in the 
present case, and I mention this point 
merely to indicate that, in endeavouring 
to obtain a binding decision that a certain 
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alleged charge on thé insolvent's property 
was non-existent, the Official Assignee 
might not be faced with such great diffi- 
culties as Mr. Olark would have us sup- 
pose. In any event, I agree that from 
whatever aspect the present cases be 
viewed, the burden of proof lay on the 
Official Assignee. 

Taking the case advanced one behalf of 
the appellact in these appeals,that no 
mortgage was ever created at all, the res- 
pondents have produced the admissions 
made by the insolventsin their schedules, 
that such a mortgage exists, the three 
promissory notes, the title-deeds of. the 
properties alleged to be mortgaged, and 
the subsequent memorandum signed by 
the insolvents evidencing the mortgage. 
These documents are prima facie proof 
that a mortgage was created as slleged 
and it was for the appellant .to displace 


that proof by rebutting evidence. All the 


evideneé in rebuttal called the Official 
Assignee was that of two discharged clerks 
who made certain vague statements which 
might be held to raise an inference that 
the title-deeds of the mortgaged properties 
could not have been in the possession of 
the respondents on some indefinite date 
subsequent to the date on which the mort- 
gage 1s alleged to have been created, 
evidence which, in rebuttal of the dccu- 
mentary evidence produced on behalf of 
the respondents, is practically valueless. 
On the other hand, taking the cases as 
they were presented by the appellant to 
the Insolvency Court, namely based on 
S. 55, Presidency Towns Insolvency Act, 
that there was a mortgage but the mort- 
gage-is void as against the Official Assignee 
by reason of its having been made notin 
good faith and without consideration, it is 
now séttled law that in such cases the 
burden lies upon the Official Assignee to 
prove the absence of gocd faith and for 
the want of consideration. I agree with 
my Lord the Chief Justice that no serious 
endeavour was made by the Official 
Assignee in these three cases to discharge 
that burden. The evidence for the Official 
Assignee was that of four discharged 
clerks employed in minor capacities by the 
firm of which the insolvenis were partners, 
and that evidence was directed to showing 
that the insolvents and their near rela 
tives, immediately afier the adjudication, 
entered -Into a conspiracy to remove the 
valuables and account books -of the firm 
‘out of the reach of the Official Assignee 
and to fabricate false accounts. How this 
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evidence touches the question of the good 
faith of or consideration for a mortgage 
made 33 months prior tothe adjudication, 
1 am unable to understand. ‘fhe further 
argument, which is based on the relation- 
ship of the respondents to the insolvents 
and the witnesses who have been called 
for the respondents, and the apparent 
Interest ole these witnesses in the failure 
of the Official Assignee’s claims, is not an 
argument which is of any substantial 
value in support of the assertion that the 
burden of proof has been shifted from the 
Official Assignee to the respondents by 
reason of the suspicions nature of the 
transactions. I therefore agree that these 
annaas fail and must be dismissed with 
costs. 


N, Appeals dismissed. 
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Tur SECRETARY or STATE por 
INDIA In COUNCIL—-Puratntirs— 
APPELLANT 
versus 
R. 5. S. NARAYANA AYYAR AND ANOTHER 

—-DEFENDANTS— RESPONDENTS 

Inams—Channel supplying water to inam lands 
and ayan villages—Right of inamdar over bed of 
channel—Suit by Government to restrain inamdar by 
tnjunstion from interfering with bed of channel— 
Matntatnabtlity—Hasements Act (V of 1872), s. 24— 
Right of holder of dominant tenement to do such 
acts in servient tenement as are necessary for full 
enjoyment of easement—Paramount rights of Govern- 
ment. 

Even granting that where a main channel is the 
source of irrigation not merely for an inam village 
but for other villages also there isa presumption 
that the channel was not intended to be comprised 
in the gift to theinamdar and that the inamdar is 
not the owner of the bed of the chainel, the inam- 
dar must be held to have an interest in the bed of 
the channel, to the extent required to enable him to 
maintain it in an efficient condition as a source of 
irrigation for his lands. 

_ Further, even if his right to take water for ir- 
rigating the inam lands could be put no higher 
than an easement he would be entitled unders. 24 
of the Easements Act, to do in the servient tene- 
ment (that is, the bed of the channel) all acts neces- 
sary to secure the full enjoyment ofthe easement sub- 
ject to the limitations indicated in that section. 
Such acts on ths part of the inamdar cannot be said 
to amount to a tresspass so as to entitle the Gov- 
ernment to have an injunction restraining the inam- 
dar from interfering with the bed of the channel 
in any manner. 

[The question whether the ownership of the beds 
of channels passing through an inaqm vests in the 
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aman or the Government discussed.] [p. 602, col. 


The paramount right of the Government to con- 
trol water supply cannot supersede the rights of 
riparian proprietors. 

The Goverament Pleader, for the Appel- 
lant. 

Messrs. T. L. Venkatrama Ayyer, L. 
Krishnaswami Aiyer, T. M. Krishnaswani 
Aiyer and R. Sankaran, for the Respondent. 

Judgment.—These cross-appeals arise 
out of the same suit and they may be dealt 
with together. The suit was instituted by 
the Secretary of State against the Sri 
Vyasaraya Swami Mutt (2nd defendant) 
which through its lessee the Ist defendant 
was in possession of the inam village of 
Vagaikulam in the Tinnevelly District. 
The lands in this village are irrigated by 
an artificial channel known as the ‘North 
Kadaimelalagiunkal” taking off from the 
Tambaraparni River. After flowing through 
a number of ayan villages and inam 
villages, this channel, at its tenth mile, 
enters the Vagaikulam village and after 
flowing through that village for three 
quarters of a mile it enters the Govern- 
ment village of Mannarkoil and finally 
empties itself into certain ayan tanks. 
There have been prior litigations between 
the parties as to the extent of the rights 
possessed by the Mutt to take water from this 
channel. But this litigation is of a some- 
what different character. 

The plaint alleged that on the 9th and 
10th of June 1923, the lst defendant deepen- 
ed the bed of the caannel to a depth of 
one foot three inches to a distance of 
about 680 feat between the points marked 
B and O in the plan, Ex. A. It also 
alleged that he widened the channel by 
cutting and removing anumber of stones 
waich composed the rockey bed of the 
coannel and served to keep the water- 
course within narrow limits. The plaintiffs 
complained that as the result of these acts 
of the lst defendants the flow of water 
into channels taking off from this channel 
and irrigating ayan lands was greatly 
retarded and diminisned and that a larger 
volum2 of water flowed into the branch 
channel irrigating the defendant's inam 
lands. The plaint accordingly prayed for 
a preventive injunction restraining the 
defendants from interfering with the N. K. 
Onannel and for a mandatory injuuction 
directing the defendants to restore the 
channel bed to the condition in which it 
was prior to June 1926 when the defendants 
made the ulterations complained of. The 
right to relief was based on three grounds, 
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namely, (1) injury to the irrigation of 
ayan lands (2) ownership of the channel 
being in the Government, and (3) the 
Paramount authority of the Government 
to control the channel from its commence- 
ment to its end. 

Tke written statement denied the allega- 
tions of fact -as well as the propositions 
of law put forward in the plaint. Six 
issues were framed in the case, of which 
itis sufficient to refer to Issues Nos. 1, 2, 4 
and 5. The first issue raised the question 
of the onwership of that portion of the 
N. K. Channel which lies within the inam 
limits. The second issue related to the 
plaintiff's claim of paramount right. The 
fourth and fifth issues related to the 
allegations of fact in the plaint as to the 
deepening and the widening of the channel 
by the lst defendant and the consequent 
interference with the flow of water. The 
sixth issue was merely consequential, 
namely, whether the plaintiff was entitled 
to the injunctions claimed. 

Issues Nos. 1 to3 were by agreement of 
parties not dealt with in the Courts below, 
because if was expected that they might 
in substance be decided by this Court in 
Second Appeal No. 309 of 192°. I donot 
think it necessary for the purposes of this 
case to deal with Issue No. 3 and I, there- 
fore, make no further reference to it On 
Issues Nos. 4 and 5 the trial Court found 
against the plaintiff and consequently dis- 
missed the suit. But on appeal, the learned 
District Judge while affirming the finding 
of the trial Court on the fifth issue, came 
to a different conclusion on the fourth 
issue. He held that the interference by 
the Ist defendant with the bed of the 
channel had not led to any material 
diminution in the supply of water to the 
ayan lands and that the interference was 
not to the extent alleged in the plaint; 
but he came to the conclusion that the 
defendants 

“caused the removal of many stones imbedded in 
the channel-of fairly large dimensions and also 


got one or two of the pivotal stones ten feet below 

the point Bin the plan cut und removed.” 

On these findings he refused to grant the 

mandatory injunction asked for in the plaint, 

but granted a permanent injunction 
“restraining the defendants from interfering in any 

way with the N. K. Channel except for the purpose 


of clearing the silt and making such annual repairs 
thereto as are usual and necessary.” 


He added that even these repairs 
“should be carried out in case where the inamdar 
has got the right or is under an obligation to do 
such repairs, only after due and previous intimation 
to the P, W. Department or officers," 
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The Secretary of State has preferred 
S.A, No. 1164, to obtain the mandatory 
The Mutt has preferred 
S. A. No. 1265 complaining that even the 
preventive injunction ought not to have 
been granted. 


I see no reason to interfere with the 
findings of fact of the lower Appellate Court 
that the bed of the channel has been 
interfered with in the manner and to the 
extent in the passage above extracted 
but that there has been no material 
diminution in the supply of water to the 
ayan lands. The question for determina- 
tion in the second appeals, is, what relief, 
if any, is the plaintiff entitled to on these 
findings. 


On behalf of the Mutt, Mr. Krishnaswami 
Ayyar has contended that as the rights of 
the Secretary of State to the flow of water 
in the channel are only in the nature of 
easement rights, the suit should have been 
dismissed when once the Court came to 
the conelusion that the alleged acts of 
inerference by the defendant had not 
diminished the flow of water to the ayan 
lands. To clear the ground, I may add 
that the case for the Government has not 
been based on any claim of riparian 
ownership; in that case, a question may 
arise whether the mere interference with 
the bed of the channel by an upper riparian 
owner will not justify a claim by the lower 
owner to have that interference removed, 
apart from proof of damage resulting there- 
from. On behalf of the Government, it 
has been contended that the Government 
is the owner of the bed of the channel 
even within the limits of the inam village 
and that, therefore, the acts of interferen- 
ce found by the lower Appellate Court 
constitutes trespass, justifying the award 
both of the preventive injunction and also 
of the mandatory injunction asked for in 
the plaint. Alternatively, the claim based 
upon the paramount right of the Govern- 
ment to control the channel has also been 
pressed. In reply Mr. Krishnaswami Ayyar 
has contended that the paramount right 
relates only tothe regulation of the flow 
of water in the channel by acts done by 
the Government on their own portion of 
the channel and would not entitle them 
to interfere with the bed of the channel 
within the inam limits or complain of any 
interference with that portion of the bed 
by the inamdar. On the question of the 
ownership of the bed of the channel within 
the inum limits, he contended that it is 
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the inamdar and not the Government that 
should be held to be the owner. 

I may at this stage mention that the 
questions which were raised by Issues 
Nos. 1 and 2 and which the parties hoped 
would be decided by the judgment of this 
Court in S. A. No. 309 of 1923 had not 
been decided by that judgment, because 
the learned Judges found it possible to 
decide that second appeal on their conclu- 
Sion as to the extent of the easement 
right possessed by the Mutt. In the ordin- 
ary course, it might accordingly have 
become necessary for me to ask the lower 
Court to try and decide these issues. But 
to save time, all the parties agreed before me 
that I might myself decide these two issues 
on the evidence on record in this suit as 
well as in S. A. No. 309 of 1928. The ques- 
tions raised by the 2 issues have accord- 
ingly been argued before me at some 
length; but the argument has been more 
on points of law than on matters of evi- 
dence, because, barring the entries in the 
imam register, there is very little evidence 
bearing upon the question of the ownership 
of the channel within the inam limits. 
The original parvana, a copy of which 
seems to have been produced before the 
inam authorities, is not now forthcoming 
nor even that copy; it is not, therefore, 
possible to gather the exact terms in 
which the grant was couched. Some 
reference was made to repairs made by 
the Government to the N. K. Channel: but 
there is nothing to show that the Govern- 
ment made any repairs tothat portion of 
the channel which lies within the inam 
limits. I have, therefore, to decide the 
question of ownership of the bed of the 
channel practically as a question of law. 
I may add that in view of the informa- 
tion gatherable from Ambalavana Pandara 
Sannathi v. Secretary of State for India 
(1), I am proceeding on the assumption 
that the N. K. Channel was in existence 
even before the date of the inam 
grant to the Vyasaraya Mutt, because this 
grant appears to have been made only in 
1753 while it is stated in Ambalavana 
Pandara Sannadhi v. Secretary of State for 
India (1) that the channel was found to 
have come into existence even before a 
grant made in 1614. Jn caseg where a 
channel like the present is shown to have 
come into existence after the inam grant, 
the presumption of Ownership even in res- 
pect of the bed of the channel will be 
stronger in favour of the inamdar; but 

(1) 28 M 539; 15 M L J 951, 
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the Court will have to draw inferences as 
to the arrangement under which the channel 
serving not merely the inam village but 
other villages above and below is likely to 
have been constructed. 

Dealing with the relief to which the 
plaintif was entitled, the learned District 
Judge observed that even on the footing 
that the inamdar was the owner of the 
N. K. Channel within his limits, the inter- 
ference with the bed was wholly unwar- 
ranted and illegal, independent of any 
question of its effect in diminishing the 
supply of water to other tanks or lands 
and independently of the motives operating 
on the mind of the defendants, I am not 
able to concur in this unqualified statement 
of the law. Rather inconsistently the learn- 
ed District Judge, adds, at the end of the 
paragraph, that the defendants had no right 
to interfere with the channel by deepening 
or widening it or by rendering it narrower 
or more shallow so as to increase or lessen 
the quantily of water flowing through it 
and thus affect other lands and land-owners. 
I propose to deal with the case only on the 
footing that it has been found that the 
defendants’ acts of interference have not 
materially or appreciably diminished the 
supply of water to the lands or tanks of 
other owners. 

1 do nvt see how the paramount right of 
ihe Government to regulate the distribution 
of water for purposes of irrigation will give 
them aright to complain or ask for relief 
on the above findings, if it be assumed 
that the bed within the inam limits belongs 
to the inamdar. In Fischer v. Secretary of 
State for India (2) at p. 156*, it was re- 
cognised that even for the purpose of exer- 
cising this right of control, Government 
cannot commit an act of trespass. It is 
one thing to say (as observed in the same 
case on p. 160*) that the grant to the pro- 
prietor” ‘was subject to the paramount rights 
of Government to control’ the waters of the 
stream or channel for purposes of irriga- 
tion but another thing to say that Govern- 
ment can.exercise the same rights on the 
bed of the stream of channel within the 
proprietory limits as on the portion of the 
bed outside those limits. In Secretary of 
State for India v. Palaniappa Pillai (3), 
Rahim and Srinivasa Ayyangar, JJ. em- 


(2) 32M 141; 2 Ind. Cas. 325;5 M LT 149-19 M 
LJ 181. 


(3) 22 MLT 315; 41 Ind. Cas. 24; A IR 1918 
Mad. 608;6 L W 572; (1917) M W N 571. 
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phasised the limits of the paramount power 
claimed for the Government, though, in the 
interests of other lands dependent on the 
particular system of irrigation, they took 
care to direct the mittadar to keep the 
channel and the works connected therewith 
in proper repair and efficient condition. In 
Chinnappan Chetty v. Secretary of State for 
India (4), Rahim, J. observed that this 
paramount authority cannot supersede the 
rights of the riparian proprietors. 

Tf, however; the Government can maintain 
that ihe bed of the channel even within the 
inam limils is vested in the Government 
any act of interference with it by the 
inamdar will amount in law to trespass 
unless justified by custom or by some im- 
plication of a limited grant. This question 
of ownership of the bed of the channel 
within the inam limits is not by any means 
free from difficulty. In the former litiga- 
tion which culminated in S.A. No. 309 of 
1928, the lower Courts assumed that the 
decisionsin Ambalavana Pandara Sannadhi 
v Secretary of State for India (1) and 
Narayanaswamy Naidu v. Secretary of 
State for India (5) had in effect been over- 
ruled by the Privy Council in Prasada Row 
v. Secretary of State for India (6), I do not 
think this is a correct reading of the deci- 
sion in the Kandukuri Balasurya Row v. 
Secretary of State (Urlam case) (7). In all 
the water cess cases that went up to the 
Privy Council, their Lordships found it pos- 
sible to uphold the claim of the proprietor 
by a decision in his favour as to the extent 
of water right that he was entitled to, in- 
dependently of any question as to the owner- 
ship of the bed of the stream. The decision 
in Secretary of State for India v. Subbra- 
yudu (8) illustrates this. By a liberal inter- 
pretation of the reference to ‘engagement’ 
in the Trrigaticn Cess Act, their Lordships 


(4) 42 M 239 at p. cab 49 Ind Oas 673; A I 
1919 Mad. 412: 36 M LJ194; 25M L T 121: do19; 
M WN 120;9 L W 289 (FB). 

Pi 14 Ind. Cas. 261;24M LJ 38; (1912M W N 
496 


(6) 40 M886; 41 Ind. Cas. 98 A IR 1917 P O 42: 

33 M LJ144; 2M LT 76; 15AL 9697; 210Ww 
N 1089; (1917) 1M WN 536; 19Bom. LR 751; 6 
L W 340: 2P LW 260; 260 L J 290; 441 A 166 
( 
(Pat Ind. Cas. 98; AI R1917 P O42: 4424 
166; 40 M 886; 33M L J144; 22ML T76;15A 
L J 697; 21 C W N 1089; (1917) M W N3536: 19 
Bom. L R751; 6L W 340; 2PL W260;260L J 
291 PO). 

(8) 55 M 288; 136 Ind. Cas. 413: A IR 1932P O 
46; 35 L W238; 62M L J213; 36 O W N 359; 31 
Bom. L R500; (1932) AL J 348; (1939) M W 
480; 59 IA 56; 550 L J 461; Ind. Rul. (1939) 
P C109 (PC). 
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were prepared to hold that the immunity | 
from cess extended to the full right of 
water supply which the proprietor can claim 
either by grantor by prescription or asa 
riparian right. In Secretary of State for India 
v. Subbrayudu (8) at vage 280* they explain 
the decision in the Kandukuri Balasurya 
Row v. Secretary of State (Uriam case) (7) 

as one relating to ‘easement rights’ deter- 

mined no doubt with reference to the terms 

of the sanad. In Secretary of State for 

India v. Maharaja of Bobili (9) they pre- 

ferred to have their decision on an impli- 

cation of an engagement arising out ofa 

prescriptive easement, though at the end 

of the judgment they added “that they did 

not intend to differ from the conclusion 

arrived at by the High Court (see Secretary 

of State for India v. Maharaja of Bobili 

(10) on the question of the ownership of 

the bed of theriver. The observations in 

Secretary of State for India v. Subbrayudu 

(%) establish that the ownership of the 

stream referred to in the Irrigation Cess Act 

is the ownership of the bed and not of the 

volume of the water as an independent 

entity. 

The decisions in Secretary of State for 
India v. Palaniappa Pillai (3) and Secret- 
ary of State for India v. Maharaja of Bobili 
(10) and of the Full Bench in Chinnappan 
Chetty v. Secretary of State for India (4) 
areno doubt authorities for the proposition 
ihat in the case of zamindaris, the bed 
even of natural streams, so far as they lie 
within the zamindari limits, would prima, 
facie belong tothe proprietor. This view 
may also be said to be supported by the 
observations of the Judicial Committe in 
Prasada Row v. Secretary of State for India 
(6) at pp. 900, 903 and $047. The question 
is, whether the same conclusion holds good 
in the case of inams. Government have 
been contending that even in respect of 
water rights, the Kandukurt Balasurya Row 
v. Secretary of State for India (Urlam case) 
(7) decision should not be applied to inam- - 
dars; but even if this contention should 
be held to be untenable, it would not 
necessarily follow thatthe question of owner- 
ship of the bed should be decided alike 


(9) 43 M429; 54 Ind. Cas. 151: AI R1919 PC 
#2: (1919) M W N775, 37 MLJ724;18A L J 1; 
11 L W 204; 2UP L R.P ©) 38; 46 TA 302; 24 O 
W N 446; 22 Bom. LR 428 (P 0). 

(10) 30ML J 163; 32 Ind. Cas, 279 AIR 1916- 
Mad. 946: 19M L T6;3 L W 119, (1915) MW N 
1025 
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in both cases, for the decision in Secretary 
of State for India v. Subbrayudu (8) shows 
that the question of water rights may be 
dissociated from that relating to the owner- 
ship of the bed. 

In Ambalavana Pandara Sannadhi v. 
Secretary of State for India (1) and Nara- 
yanaswamy Naidu v. Secretary of State for 
India (5) weighiy reasons have been sug- 
gested in favour of the view that where a 
main channel, is the source of irrigation 
not merely for an inam village but for 
other ayan villages also, it must be presum- 
ed that the channel was not intended to 
be comprised in the gift to the inamdar. 
The Ambalavana Pandara Sannadhi Vv. 
Secretary of State for India (1) case related 
to the very channelnow in question. In Ven- 
katarama Sivan V. Secretary of State for 
India (11), Sadasiva Ayyar, J. expressed 
the opinion that the decision in the Kandu- 
kurt Balasurya Row v. Secretary of State 
for India (Urlam case) '7} overruled the 
view expressed in these cases in respect 
of river prceambokes and channel proam- 
bokes in whole inam villages. Lam, with 
all respect, unable to concur in that opi- 
nioo. That considerations of the kind 
referred to in these decisions are not 
irrelevant to the question is shown by the 
observations of the Judicial Committee in 
Prasada Row v. Secretary of State for 
India (6’. In Secretary of State for India 
v. Kannapalli Venkatarathnammah (12), 
Benson and Sundara Ayyar, JJ., treated the 


question of the tnamdar’s ownership of ihe 


bed of the channel as one depending on 
the circumstances of each ease and laid 
stress on the fact that the stream concern- 
ed in the case before them was not part of 
any larger irrigation system maintained by 


the Government. In Narayanaswami Naidu. 


v. Secretary of State for India (5) at p. 36* 
Sankaran Nair, J , reserved his opinion on 
this point and in Seeretary of State v. 
Ambalavana Pandarasannadhi (13%, he ex- 
pressed his conclusion as a finding on the 
facts of that case and not as one based 
on any general principle. In Venkatu 
Lakshmi Narasamma v. Secretary of State 
(14) reference was made to a Full Bench, 


(11) 36 Mi J 203 atp. 207; 50 Ind. Cas. 360: A 
IR 1919 Mad. 765; 9L W 381; 25 M LT 239; (19195 
M WN 191, 

(12) 23 M L J 109; 15 Ind. Cas. 594; 37 M 364; (1912) 
MW WN 771 


(13) 37 M 369 at pp. 370 & 371. 
(14) 41M 246; 47 Ind. Cas. 606; AI R 1919 Mad. 
965; 35 M L J 159; (1918) M W N 62 (Œ B). 
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in connection with an inam grant, of the 
question whether the Gnglish rule of con- 
struction that a grant carries the bed of an 
adjoining river ad medium filum is 
applicable in India; the Full Bench gave a 
guarded answer to the effect that the 
presumption applied but it may be strong 
or weak according to the circumstances. 
It was, however, added that the onus of 
showing that the grant did not convey the 
bed was on the grantor, Whetherthe con- 
siderations adverted to in Ambalavana 
Pandara Sannadhi v. Secretary of State for 
India (1), and Narayanaswamy Naidu v. 
Secretary of Sta‘e for India (5) would 
suffice to rebut the presumption remains an 
open question. 

The decision in Secretary of State for 
India v. Srinivasa Chariar (15), has 
introduced a further difficulty. The pre- 
sumption of admedium filum ownership of 
the bed has to be based onthe ownership 
of the banks and the adjoining lands; but 
in Secretary of State for India v. Srinivasa 
Chariar (15), the Judicial Committee has 
recognised only a qualified kind of owner- 
ship in the inamdar, even in respect of the 
lands comprised in the inam, except when 
the termsof the grant expressly create a 
larger right. Assuming itis a grant of the 
land and not merely of the revenue, they 
say ‘it was not a complete transfer of all 
that was in the grantor-but merely some- 
thing carved out of his larger interest. In 
their view, the only benefit contemplated 
or intended for the grantee would ordinarily 
be the ‘use of the land for the purposes of 
cultivation, In Venkata Krishnama Raju 
v. Suryanarayana Raju (16), the learned 
Judges were prepared to treat even this 
kind of interest as ‘ownership’ for certain 
purposes. It may be open to question 
whether the presumption of ad mediwm 
filum ownership of the bed of a river or 
channel skitting or flowing through an 
inam Village could be based on this kind of 
ownership of the adjoining lands. In 
Ambalavana Pandara Sannadhi y. 
Secretary of State for India (1), the terms 
of the sanad relating to the grant of a 
neighbouring village irrigated by the same 
channel are set out and tbey are such as 
may amount to a grant offull ownership 
even according to the test indicated in 
Seeretary of State for India v. Srinivasa 

(15) 44 M 421; 60 Ind. Cas. 230; AIR 1921 PO]; 
19 A L J 201; 33C LJ 260; 2CWN 818:40M L 
J 262:13 L W 592; (1921) M W N 111;29ML T 18l; 
48 IA58 (PO. 


(16; 57 M 460; 151 Ind. Cas. 129; A IR 1934 Mad. 
273; B7M L J544; 39 L W 301; 7R M89, 
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Chariar (15). As already stated, the original 
parvana or even a copy of it is not available 
in the present case. 

In the above state of the authorities, I 
should have preferred to place the case 
before a Bench (or even a Faul) Bench) if 
I thought that for the disposal of these 
Second Appeals, it was necessary to come 
to a positive conclusion as to the nature 
and extent ofthe inamdar’s interest in the 
bed of the channel. But it seems to me 
that this case can be disposed of on 
narrower grounds. liven on the principle 
stated in Ambalavana Pandara Pannadir 
v. Secretary of State for India (1), and the 
qualified ownership recognised in Secretary 
of State for India v. Srinivasa Chariar (15) 
the inamdar must, it s3ems to me, be held 
to have some interest in the bed of the 
channel, to the extent required to enable 
him tə maintain it in an efficient condition 
as a source of irrigation for his lands. 
Further, even if his right to take water for 
irrigating Ihe inam lands be put no higher 
than an easement, he would be entitled 
under s. 24 of the Basements Act todo in 
the servient tenement (i.e. the bed) all 
acts necessary to securethe full enjoyment 
of the ecsement, subject of course to the 
limitations indicated in that section. In 
like manner, the Government, by reason of 
its interest in villages lower down; may be 
entitled to do certain acts on the bed of 
the charrel within the inam limits, even if 
this portion of the bed should be held to be 
the property of the inamdar. Such acts 
whether done by the inamdar or by the 
Government eannot be said to amount to a 
trespass. On the findings, I cannot hold 
that what the inamdar has done in the 
present case was done for any other 
purposethan to make that portion of the 
channel efficient as a source of irrigation. 
It isin this view that [am unable to 
concur in the opinion of the learned District 
Judge that the motive or purpose of the 
inamdar in doing these acts is immaterial. 
The removal of the stones cannot by itself 
be said to be ‘damage’ to the servient 
heritage. The gravamen cf the plaintiff's 
complaint was that the defendant's acts 
interfered with the supply of water to the 
ayan village or at least increased the supply 
to the inam lands. But this allegation has 
been found against by boththe Courts. It 
seems to me Unjustifiable to impose on the 
inamdarthe duty of giving notice to the 
plaintiff's officers before the inamdar could 
do what he is legally entitled to do, viz., 
to clear silt or effect repairs to the channel 
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Within his limits. The result isthat 8. A. 
No. 1164 is dismissed, S. A. No. 1265 is 
allowed and the suit dismissed with costs 
throughout, of the 2nd defendant. Time 
for payment of costs, 3 months, 

Before taking leave of the case, I must 
express my dissent from the way the 
learned District Judge has criticised the 
District Munsif’s treatment ofethe part 
played by P. W. No.6 inthis litigation. I 
quite agree that in the decision of the 
merits of the case, such considerations have 
no place, but they are relevant to the 
question of the award of costs. More than 
that, I would emphasise that in the matter 
of starting a litigation of this kind, the 
Government should, in my cpinion, not 
regard itself as standing in the same 
position as a private litigant. Inthe public 
interest, it should insist that its cfficers 
should take upon themselves a due share 
of responsibility in satisfying themselves 
that the allegations on which the svit is 
sought to be founded are ressonably true 
and not be led away by emphatic 
assertions made by privale parties or even 
by their offer of indemnity as to costs. 


A Appeal allewed. 
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Order XXI, r. 2, Oivil Procedure Code, prevents 
the execution Court from recognizing an uncertified 
payment or adjustment and hence the adjustment 
cannot be pleaded and proved in an objection taken 
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issued on him under O. XXT, r. 16,for the purpose 
of showing thatthe decree being satisfied before the 
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For the application of O. XXI, r. 2, Civil Procedure 
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Mr. Narendra Krishna Bose, for the 
Appellant. 

Mr. Mani Lal Bhattacharjee, for the Res- 
pondents. 

R. C. Mitter, J.—This is an appeal by 
the judgment-debtor against an order pas- 
sed on appeal by the learned Subordinate 
Judge, Second Court, Hooghli, by which 
the ordér passed by the learned Munsif, 
Second Court, Serampore, has been afirm- 
ed. The said orders have cverruled the 
judgmeet-debtor’s objection and have 
e the execution to proceed against 

er. 

On December 20, 1926, one Harihar Ba- 
nerjee obtained a decree for money against 
the appellant inthe Second Court of the 
Munsit at Seraipore. That decree was 
affirmed on appeal on Jaunary 6, 1928, and 
thereafter some lands belonging to the 
appellant were attached by Harihar. At 
the time when the lands were under attach- 
ment one Abdul Gaffur purchased the at- 
tached lands in benami of his wife from the 
appellant. Harihar Banerjee had obtained 
adecree for money against Abdul Gaffur 
also. When Abdul Gaffur found that the 
lands purchased by him from the appellant 
were under attachment, he proposed a com- 
promise with Harihar Banerjee. The nature 
of the arrangement accepted by Harihar 
was as follows. Harihar gave up a portion 
of the decretal amount, received Rs. 50 in 
cash and for the balance of his dues under 
both the decrees, thatis, the one he had 
obtained against the appellant and the 
other he had obtained against Abdul 
Gaffur. Abdul Gaffur executed a mortgage 
in favour cf Harihar on March 14, 1931, by 
which he agreed to pay in instalments. 
The appellant admilsin her evidence that 
the aforesaid sum of Rs. 50 was paid by 
her through Abdul Gaffur who used to re- 
side with her. On December 4, 1933, Hari- 
har assigned to the respondents by a 
registered deed his decree against the ap- 
pellant, and on April 19, 1934, the respon- 
dents made an application for execution 
against the appellantin the Second Court 
of the Munsif at Serampore, tke Court 
which had passed the decree. In col. 1 of 
that application which was in the ordinary 
tabular forma statement was made that 
the respondents were making the applica- 
tion for execution on the strength of their 
purchase of the decree from Harihar. The 
application was registered on the same date 
and anotice as required by O. XXI, r. 16 
of the Code, was issued by the Court on the 
appellant and on Harihar. The appellant filed 
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two objections one an objections under 
O. XXI, r. 16, and the other under s. 47 of the 
Code, but the substance of both the objec- 
ticns is the same. She took up the position 
that the decres had been adjusted out of 
Court, and so the respondents could not g3 
on with the execution as assignees of the 
decree. The adjustment of the decree, the 
terms of which I have recited above, was 
not certified under O. XXI, r. 2. 

Both tke Courts below have held that 
the adjustment not being s> certified can- 
not be taken into account, and have cecord- 
ingly allowed the execution to proceed. 
The question in this appeal is whether 
that view is correct. The matter has been 
placed by the learned Advccate for the 
appellant from two points of view. He first 
of all contends that O. XXI,r.2 prevenis 
only the executicn Court from recognizing 
an uncertified payment or adjustment; the 
adjustment, therefore, can be pleaded and 
proved in an objecticn taken by the judg- 
ment-debtor in pursuance of a notice issued 
on her under O. XXI, r. 16, for ihe purpcse 
of showing that the dacree being satisfied 
before the transfer of the decree, the trans- 
feree got nothing by the assignment, there 
being then nothing toassign. His second 
contention isthat there being no relation 
of judgment creditor and Judgment-debtor 
between Harihar and Abdul Gaffur at tLe 
time when Abdul Gaffur executed the afore- 
said mortgaye bond in favour of Harihar, 
O. XXI, r. 2, does not apply. On both 
these points there is divergence of opinion 
inthe other High Courts, but so faras [ 
ani aware, there is no direct decision of this 
Court. There are no doubt two decisions 
of this Court, which approach very nearly 
the points Ihave to decide, namely, Mon 
Mohan Karmakar v. Dwarka Nath Karma- 
kar (1), and Brajabasht Modak v. Manik 
Chandra Modak (2), but in my judgment 
these cases are distinguishable. In support 
of his first contention Mr. Bose placed 
before me the following cases: Raghunath 
Gobind v.Gangaram Yesu (3), Ganpeya v. 
Krishnappa (4), Ponnusamt Nadar v. Letch- 
manan (5), Ramayya v. Krishna Murthi C) 


(1) 12 O L J 312; 7 Ind. Cas. 55. 
(2) 31 O W N 921; 104 Ind. Cas. 4; A I R 1927 Cal. 
4 


694. 

(3) 47 B 643; 75 Ind. Cas. 893; A I R 1923 Bom. 401; 
25 Bom. L R 474. 

(4) 26 Bom. L R 491; 80 Ind. Cas. 422; A IR 1994 
Bom. 394. 

(5) 35 M 659; 12 Ind. Cas. 657; 22 M L J 170; 10M L 
T 442: (1912 M W N 568. 

(6) 40 M 296; 32 Ind. Cas. 952; A IR 1917 Mad: 
590; SL W 186; 19ML T 124; (1916 1 M WN 
133. 
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and Brajabashi Modak v. Manik 
Chandra Modak (2). Inthe lastmentioned 
case, however, the question was raised but 
not decided. There the respondent who 
claimedto be the transferee of a decree for 
money obtained by one Khali Muhammad 
against the appellant made an application 
for execution in the year 1923. When that 
was done, no objection wag taken by the 
appellant when he was served with notice 
under O. XXI, r. 16. In couse of the execu- 
tion some of the appellant's properties 
were sold but the sale proceeds were not 
sufficient to wipe off the decree. The res- 
pondent applied for execution, the second 
time in the year 1924, and it is at this 
execution the judgment-debtor took the plea 
that the decree had been satishied by an 
cdjusbment before the assignment to the 
respondent. Mukherjee, J. held that the 
notice under O. XXI, r. 16, has to be issued 
only once, that is when the assignee of the 
decree for the first time wants’ to execute 
the decree andthe objection in pursuance 
of a notice under that rule can he filed 
then, that the law does not contemplate 


that every time an assignee of the decree 


applies for execution that a notice under 
O. XXI, r. 16, is to be issued ; and that the 
appellant, not having challenged the vali- 
dity of the assignment when the respondent 
had first applied for execution in the year 
1923 was precluded from raising any such 
objection. In Raghunath Gobind v. Ganga- 
ram Yesu (3), Macleod, O. J. and Crump, J. 
held that an uncertified payment or ad: 
justment which had discharged the decree 
in full before its assignment could be 
pleaded by the judgment-debtor and con- 
sidered by the Court in a proceeding started 
on the notice under O. XXI, r. 16, but I 
consider the said decision to be erroneous 
for the reasons which I will indicate here- 
after. The question again arose in the 
Bombay High Court abouta year after 
the decision of Raghunath Gubind's case (8). 
That case came before Macleod, ©. J. and 
Shah, J. : Ganpeya v. Krishnappa (4), Shah, 
J. doubled the correctness of the decision 
in Raghunath Gobind’s case (3), and followed 
it very reluctantly on the ground that it 
was a binding precedent. 

Turning tothe precedents of the Madras 
High Court, there was a sharp difference 
of opinion onthe point between the two 
learned Judges who decided Ponnusami 
Nadar v. Letechmnan Chettiar (5), Abdur 
Rahim, J. being of opinion that an un- 
certified payment or adjustment must be 
disregarded, while Sundara Ayyar, J. took 
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the opposite view. In Ramayya v, Krishna 
Murthi (6), Sadasiva Ayyar and Moore, JJ. 
followed the judgment of Sundara Ayyar, 
J. The matter was ultimately referred to 
a Full Bench of that Court Subramanyam 
v. Ramaswami (7), and in my judgment 
Beasley, OG. J. has formulated the correct 
principle in that case. For the purpose of 
considering the question, it is necessary to 
examine the provision of the Oode a little in 
detail A suit terminates with the final 
judgment andthe decree. After the judg- 
ment has been delivered and signed, it 
cannot be altered or added tc except under 
s. 152 or on review: Order XX, r. 3. The 
decree must agree with judgment and, 
therefore, cannot be added to or altered ex- 
cept under s. 152, or when the judgment 
itself is modified in the manner indicated 
inO. XX,r.3. Leaving ont of considera- 
tion proceedings for review and proceedings 
for correction of slips and accidental errors 
and omissions which do not occur in every. 
case, in the normal and ordinary course 
the proceedings for enforcement of the 
decree then commence. In s. 37 the phrase 
“the Court which passed the decree” is 
defined in relation to execution of decrees 
and s. 38 specifies the courts which can 
execute decrees. Even when the relief 
prayed for by the decreesholder can only 
be obtained in a Court other than that the 
Yourt which passed the decree, the motive 
centre is the Court which passed the dec- 
ree. 

The first step forthe furtherance of exe- 
cution must be taken in that Court. 
The application for transfer of the decree 
must be mudein that Court, and it is only 
in keeping with the scheme that that 
Court should determine where persons, 
whose names do not occur in the decree, 
either apply for execution or where execu- 
tion is applied for against persons whose 
names do not occur in the decree, that the 
Court which passed the decree should deter- 
mine the question as to whether the persons . 
applying for execution are proper persons 
who should be allowed to execute or execu- 
tion should be permitted to proceed against 
persons whose names do not find a place in 
the decree. Section 50, Civil Preeedure 
Code, is only a counterpart of O. XXI, r. 16. 
Both of them appear in part of the Code, 
which deals with enforcement of decrees and 
in both of them tke phrase “the Court which 
passed the decree” or a phrase of the same 

7) 55 M 720; 137 Ind. Cas. 28; A I R 1932 Mad; 


372:62 M L J 562: (1932) M W N 190; 35 L W 538; 
Ind. Ral. (1932) Mad. 335 (F B). 
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import is used. That phrase must be taken 
to have the meaning assigned to ins. 37 of 
the Code which has in view proceedings for 
execution. Wher an application is accord 
ingly made “to a Court which passed thas 
decree" by the transferee of the decree 
under the provisions of O. XXI, r. 16, the 
application is made to that Court in its 
character as an executing Court. The fact 
that a Oourt cannot ultimately itself give 
what the decree holder wants, by reason of 
the object against which execution is to be 
directed being outside its jurisdiction is 
only a fortuitous circumstance and cannot 
deprive that Court of that character. 

I agree fully with Beasley, CO. J., where he 
says that'an application under O. XXI, 
r. 16, ig rot merely an application for re- 
cognition of a transfer and has no relation 
to execution. If that is the correct view a 
proceeding under s. 50 of the Code could as 
well be said tobe a proceeding for merely 
determining who is the representative of 
the judgment-debtor and having no relation 
to execution, or to the executing Court, a 
view which is inconsistent with the express 
provisions of s. 47 of the Ccde. In this view 
of the maiter the terms of O. XXI, r. 2, 
ordinarily prevent the Couit from going 
into uncertified paymenis and adjustments 
when considering an objection under 
O. XXI,r.16. In my judgment the scope 
of the enquiry under that rule is limited 
only to the validity of the assignmenis with 
a view to see if the applicant can proceed 
further in the proceedings for execution 
assuming the decree to be unsatisfied. It 
is only after the said question is determined 
in favour of the applicant, that the next 
stage in the enforcement of the decree 
begins and at that stage the question of 
satisfaction or adjustment arises. The ques- 
tion whether the assignment of the decree 
was really in favour of the benamidar of 
one of several judgment-debtors can be 
gone into in proceedings under O. XXI, 
r. 16 by reason of the provisions of the 
second proviso, and on general principles, 
the question as to whether the assignee is 
the benamidar of the sole judgment-debtor 
or all the judgment-debtors can also be 
gone into in such proceedings, and for that 
purpose the question whether the judgment- 
debtor's money was employed for obtaining 
the assignment can be gone into, though 
that payment is uncertified under O. XXI, 
r.2, For this limited purpose only an un- 
certified payment or adjustment can, inmy 
judgment, he pleaded, in a proceeding under 
O. XXI, r. 16, In this view of the matter, 
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it seems to me that the result of the adjudi- 
cation in Ramayya v. Krishna Murthi (6), 


-and the result at which Sundara Ayyar 


arrived atin Ponnusami Nadar v. Latch- 
manan Chettiar (5), is correct, but it would 
be against the provisions of the Code to 
apply the general observations made in 
those cases and to hold that the uncertified 
adjustment or payment pleaded in the case 
before me can be recognised by the Court 
in a proceeding under O. XXI, r. 16. The 
plea is not that the respondents are the 
benamidars of the appellant in the matter 
of the transfer of the decree. I eccordingly 
overrule the first contention of Mr. Bose. 
Regarding Mr. Bose’s second point, there is 
no substance with regard to the payment cf 
Rs. 50 towards the decreta! amount. The 
appellant in her deposition admitted that 
the money was hers and it was through 
Abdul Gaffur that the same was paid to 
Harihar Banerjee. 

The question, how far the adjustment of 
the balance of the decree by the execution 
of the mortgage by Abdul Gaffur in favour 


of Harjhar [can be pleaded], however, pre- 
sents some difficulty. The cases which lay 


down that O. XXI, r. 2, is no bar proceed 
upon the observations of Subramania 
Ayyar, J. made in Rama Ayyar v. Sreenivasa 
Pattar (8) tothe effect that certification of 
an adjustment or payment is required 
under O. XXI, r. 2, only when at the time 
of adjusiment or payment, the relations pe- 
tween the person subsequently applying for 
execution and the person against whom exe- 
cution was applied for was that of decree- 
holder and judgment debtor. In that case 
as also in the cases which have fol- 
lowed that case including the case of 
Brajabashi Modak v. Manik Chandra 
Modak (2), the facts were of the following 
type. 

A had obtained a decree against B. C 
at the request of B either pays up the 
decree or otherwise satisfies it. C then 
obtains an assignment of the decree from 
A and executes it against B. In Braja- 
bashi's case (2), the further fact was that 
the agreement between Band C was that 
C would obtain the assignment from A 
of the decree and execute it only against 
some specified properties of B, namely 8 
pakhis of land, which he was to take in 
full satisfaction of the decree. C obtained 
the assignment of the decree from A, sold 
in execution the said 8 pakhjs of land, and 
herself purchased it, and then for the 
balance of the decree applied again for 

(8) 19 M 230; 5M L J 218, 
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execution against Bs homestead. Mukher- 
jee, J. pointed that ihe aforesaid arrange- 
ment between B andC had been entered 
into from its very nature some time be- 
fore the assignment of ihe decree by A 
to C, however, short the interval may be. 
Following the principle laid down by 
Subramania Ayyar, J. in Rama Ayyar's 
case (8), that B could not have made an 
application for certifying the adjustment 
at the time it was made under the provi- 
gions of O. XXI, r. 2 (2), as against C, for C 
had not then come on the record as as- 
signee ofthe decree, it was held that 
O. XXI, r. 2, did not debar B from prov- 
ing the arrangement. The facis of the 
case before me are different ; ifthe contract 
was between Abdul Gaffur only and Hari- 
har for the satisfaction of the decree, I do 
not see how the appellant standing aloof 
can take the benefit of that contract, she 
being not a party thereto. She can only 
take the benefit of that adjustment by 
taking upon the position that although 
she was nota party to the mortgage, and 
she is not a necessary party to that deed 
as the properties of Abdul Gaffur only 
were mortgaged, she was a party to the 
arrangement with the decree-holder, Hari- 
har, in pursuance of which the said mort- 
gage was executed by Abdul Gaffur. In 
that case there was nothing to pre- 
vent her from making an application 
against Harihar at thetime ofthe adjust- 
ment or within the time allowed by law 
under O. XXI,r.2 (2) of the Code, Hari- 
‘har not having assigned the deeree at that 
time. 

In Mon Mohan Karmakar v. Dwarka Nath 
Karmakar (1), one Judhistir Karmakar had 
obtained a mortgagedecree against Shib 
Chandra Karmakar. This decree he as- 
signed to Dwarka Nath Karmakar on 
March 19, 1907. On an application by 
Dwarka Nath the Court ordered his substi- 
tution in the place of the original decree- 
holder on July 6, 1907, after notice tothe 
judgment-debtor and without any objection 
from him. Dwarka Nath did not, however, 
ultimately proceed with the execution case 
which he got himself substituted. Monmo- 
han Karmakar who hada money decree 
against Shib Chandra executed his decree 
and purchased cne of the properties in- 
cluded in Judhistir’s mortgage decree. 
This sale was held on September 19, 1907, 
and confirmed on November 2], 1907. In 
January 1908, Dwarka Nath presented his 
‘second application for execution. Mon- 
mchan intervened and raised two objec- 
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tions, namely (i) Shib Chandra had paid 
up the money due under the aforesaid 
decree in 1906 and consequently the as- 
signee Dwarka Nath aequired nothing and 
(it) that the assignment was a fraudulent 
device by Shib Chandra to defeat the 
claims of his other creditors, that he obtain- 
ed the assignment of the mortgage decree 
for his own benefit, and in fur.herance of 
that fraudulent scheme, had deliberately 
omitled to make an application for ‘certi- 
fying the payment of the amount of the 
mortgage decree. These objections were 
dismissed for default, and an application 
by Monmohan for review proved infructu- 
ous as the application for execution was 
subsequently allowed to be dismissed. The 
third application for execution was then 
presented by Dwarka in December 1908, 
and Monmohan again preferred the self- 
same objections. Mr. Mookerjee, J. observ- 
ed that as there were those allegations 
of fraud, the want of certification would be 
no bar to the determination of the objec- 
tious of Monmonhan. Then he observed that 
the consideration of the exact scope of 
O. XXIL, r. 2, was immaterial because a 
suit on the allegations of fraud as made 
would lie and lie in the same Oourt which 
was executing the decree. The allegations 
of Monmohan were also in substance that 
Dwarka Nath was benamidar of the judg- 
ment-debtor, Shib Chandra, and that ques- 
tion could be gone into in a proceeding 
under O. XXI, r. 16,as I have indicated 
above. No doubta notice under O. XXI, 
r. 16, had been issued on Shib Chandra 
when Dwarka tirst applied for execution, 
but the proceedings between Dwarka 
Nath and Shib Chandra were all collusive. 
The fact of collusion between them would 
not have prevented a re-consideration of the 
questions which fall within O. XXI, r. 16, 
on the principle laid down by Lord Brou- 
gham in Bandon v. Bechor (9). The pas- 
sage is as follows : 


“A sentence is a judicial determination of a case, 
agitated between real parties, upon which real 
interest has been settled; in order to make a sen- 
tence, there must be a real interest, a real argu- 
ment, a real prosecution, a real defence and a real 
decision ; of all these requisites, not one takes place 
in the case of collusive and fraudulent suits ; there 
is no Judge, but a person, invested with the en- 
signs of judicial offices,is misemployed in listening 
to a fictitious cause proposed to him, Thereis no 
party litigating, there is no party defendant, and 
there is no real interest brought into question. The 
whole proceeding is collusive and fraudulent. It 
cannot, therefore, be treated asa judicial proceed- 
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ing but may be passed by as availing nothing to 
the party who acts it up." 

I accordingly hold that I am bound by 
no precedent of this Court and I think I 
am justified for the reasons given above 
in overruling the second contention also of 
the appellant’s Advocate. 

The resultis that this appeal is dismiss- 
ed but without costs throughout. 

Prayer for leave to appeal under s. 15 
of the Letters Patent is granted. 


LETTERS Patent ÅPPEAL. 

Judgment— This is an appeal under s. 19 
of the Letters Patent against the judgment 
of our-learned brother, Mr. R. O. Mitter, J. 
and it has arisen out of a proceeding in 
execution Of a decree. The judgment deb- 
tur-appellant preferred an objection under 
s. 47, Civil Procedure Code, to the execution 
as started by the decree-holder in question, 
cn the ground that there was an adjust- 
ment of ihe decree. The adjustment on 
which the judgment debtor had relied, so 
far as the objection under s. 47, was con- 
cerned, was not certified by the Court as 
provided by law. In this circumstance, 
the Ccurts below came to the decision that 
ihe adjustment pleaded by the judgment- 
debtor as abar tothe proceeding in exe- 
cution could not þe taken into account in 
the proceeding in execution. The learned 
Judge, Mr. Mitter, has agreed with the 
Cecision arrived at by the Courts below, 
and has, in his judgment, dealt exhaus- 
tively with the question that arise for con- 
sideration under the law, regard being 
had to the fact that the adjustment pleaded 
by the judgment debtor appellant was not 
a certified adjusiment. The judgment cf 
our learned brother Mr. R. ©. Mitter, J. 
was subjected to comment by the learned 
Advocate for the appellant. On careful 
consideraticn of the same, we do not see 
any reason to differ from the said decision, 
and no useful purpose will be served by 
our dealing with the questions which have 
been exhaustively dealt with by our learned 
brother in his judgment. 

The appealis dismissed with costs. The 
eating fee in the appeal is assessed at 2 
gold mohurs. 


b. Appeal dismissed. 
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MADRAS HIGH COURT. 
Criminal Revision Case No. 801 of 1936 
Case Referred No. 54 of 1936 
November 27, 1936 
PaNDRANG Row, J. 
Inve KANDA MOOPPAN—Acouszp 

Criminal Procedure Code (Act V of 1898), s. 35 
—Sentences of imprisonment in default of fines 
—Direction that sentences should run concurrently 
— Illegality. 

A Criminal Gourt is not competent to direct 
that sentences of imprisonment imposed for 
default in payment cf fines should run concurrently, 
Under s. 35, Criminal Procedure Code which 
relates to the subject, such a direction can be 
given only in respect of centences of impriscnment 
or transportation. Imperator v. Akidullah (1), 
Emperor v. Subba Rao Shesharao (2), Shidlingappa 
Gurulingappa v, Emperor (3) and Emperor v. Ghulam 
Ahmad (4), referred to. 

Oase referred for the orders cf the 
High Court, under s. 483 of the Criminal 
Procedure Code, by the District Magistrate 
of Ramnad in his letter dated October 20, 
1936, No. R. O. C. C-3 5541-36. 

Mr, Parakat Govinda Menon, for the 
Public Prosecutor for the Crown. 

Order.—The question raised in this 
reference by the District Magistrate of 
Ramnad is whether a Criminal Court is 
ecmpetent to direct that sentences cf 
imprisonment imposed for default in 
payment of fines should ran concurrently. 
The section that relatesto this subject 
is s. 85 of the Code of Criminal Procedure 
and the words of the section show that the 
direction can be given only in respect of 
sentences of imprisonment or irang- 
portation. The point appears to be covered 
by authority as will be seen from the 
decisions in Imperator v. Akidullah, 15 
Ind. Cas. 808 (1), Emperor v. Subba Rao 
Shesharao (2), Shidiungappa Gurulingappa 
v. Emperor (3), En peror v. Ghulam Ahmad 
118 Ind. Cas. 224 (4), the last three cases 
being rulings by Benches of the High 
Courts concerned. It follows, therefore, that 
the direction of the Sub-Moagistrate in this 
case to the effect that the sentences of 
imprisonment awarded by him in default 
of payment of the fines imposed by him is 
illegal and it is, therefore, cancelled. 

As Order accordingly. 
os) 15 Ind Cas. 808; 13Cr L J 586; 5 SL R 


(2) A IR 1926 Bom 62; 91 Ind. Cas, 543; 27 Cr 
LJ 111; 27 Bom | R1351. 

(3) AIR 1926 Bom 416; 96 Ind. Cas. 270; 28 
Bom L R 668; 27 Cr L J 926. 

(4) 118 Ind. Cas 224; AIR 1929 Sind 179: 30 Cr 
LJ 907; Ind. Rul. (1929) Sind 192, 
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LAHORE HIGH COURT ; 
First Civil Appeal No. 2122 of 1930 
December 7, 1936 

CoLpsTREAM AND” BHIDH, JJ. 
KESAR SINGH - PLAINTIFF 
— APPELLANT 
VETSUS 
SANT RAM AND OTHERS DEFENDANTS 
— RESPONDENTS 

Contract Act (IX of 1872),s. 25 (3)— Promise to 
pay time-barred debt — Nature of—Acknowledgment 
should contain express promise, 

A mereimplied promise such as is conveyed by an 
unconditional acknowledgment is not sufficient 
for the purposes ofs. 25 (3), Contract Act. Maniram 
v. Seth Rup Chand (1), Firm Kanshi Ram-Banarsht 
Ram v. Arjan Das (18), Nihalu Ram-Chela Ram v. 
Radhu Ram-Hukmi Ram (l4), Milkhi Ram v. Basant 
Singh (15) and Pahlad v. Shib Lal (16), explained and 
distinguished. Nanak Chand v. Hattu (17), referred 
to. 

[Case-law referred to.| 

The question whether an acknowledgment is 
tantamount to a promise to pay and whether it re- 
quires to be stamped as an agreement must he decid- 
ed onthe wording of the acknowledgment in ques- 
tion. 

The wording of the acknowledgment in question 
given after the debt was barred by time was: 
“Balance fromthe above account, at the instance of 
M under date Phagan 21, Sambat 1984, Rs, 6,106-3 6:" 

Held, that the language used in this acknowledg- 
ment could not be held to express a promise to 
pay. 

F. C. A. fromthe decree of the Senior 
Subordinate Judge, Gujranwala, dated 
February 6, 1934. 

Messrs. Shamair Chand, Parkash Chand 
and Qabul Chand, forthe Appellant. 

Messrs. J. L. Kapur, Yeshpal Gandhi and 
Din Dayal Khanna, for the Respondents. 


Bhide, J.—This isan appeal from a 
decree of the Senior Subordinate Judge 
Gujranwala, dismissing the plaintiff's suit 
for recovery of Ks. 8,000 on the basis of 
a baki-account relating to gold and silver 
ornaments ordered by one Mul Raj. The 
account was of Sambat 1978-79 (=sbout 
1921-22 A.D.) and the plaintiff's suit, in- 
stituted on March 5,1931, was prima facie 
parred by time. He relied, however, on 
an acknowledgmen of the debt by Mul Raj 
dated Phagan 21, 1984 (=-March 3, 192s) 


to bring his suit within limita- 
ton. The learned Senior Subordinate 
Judge held that the acknowledgment, 


having been made after the expiry of the 
period of limitaticn, cculd not serve to 
extend time under s. 19 of the Indian 
Limitation Act. He further held that al- 
though an unconditional acknowledgment 
implies a prcmiseto pay, such an implied 
promise was not sufficient to fulfil the re- 
quirements of s. 20 (3) of the Indian Con- 
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tract Act and could not furnish a fresh 
cause of action under tnat section. The 
suit was accordingly dismissed and tke 
plaintiff has appealed. 

The sole point argued in appeal was 
that the learned Senior Subordinate Judge 
was in error in holding that the ack- 
nowledgment relied upon by the plaintiff 
was not sufficient to bring the ease within 
ihe purview of s. 25 (3) of the Indian 
Contract Act. 


The wording of the acknowledgment in 
question is as follows :— 
Balance from the above account, at the 


instance of Chaudhri Mul Raj, under date 


Phagan 21, Sambat 1984, Rs. 6,106-2-6. 


In support of 
above 


his contention that the 
entry cleates a promise to pay 


within the meaning of s. 25 (3) of the Indian 


Contract Act, the learned Counsel for 
appellant has relied chieflyon the ruling 
of their Lordships of the Privy Council 
reported as Maniram v. Seth Rup Chand (1) 
in which it was held by their Lordships 


the 


that an unconditional acknowledgment of 


a debt imports a promise to pay. That 
case, however, dealt with an acknowledg- 
ment which was made within limitation 
and their Lordsnips had no occasion to 
consider its effect for the purpose of 
s. 25 (8) of the Indian Contract Act, which 
requires that there should be a promise to 


pay ‘in writing signed by the debtor when 


the debt is time-barred. Trke question of 
the effect of the above-mentioned ruling of 
their Lordships of the Privy Council with 
reference to the requirements of s. 25 (3) 
of the Indian Contract Act has been con- 


sidered by several High Courts in India 


and so faras I can find, there seems to 
be practically a consensus of opinion that 
a mere implied promise such as is con- 
veyed by an unconditional acknowledgment 
is not sufficient for the purposes of that sec- 
tion: see e.g.Ganga Prasad v. Ram Dayal (2), 
Govind Das V. Sarju Das (3), Govind Singh 
v. Bijoy Bahadur Singh (4), Abdul Rafig 
v. Bhajan (5), Ghulam Muriaza v. Fasth- 
un-~nissa Bibi (b), Sasi Kanta Acharjee v. 


(1) 33 © 1047; 8 Bom. L R 501; 4 O LJ 94;10 0 W 
N 874; IM LT195;3 ALJ 52a; 16M LJ 3u0;2 NL 
R 130; 33 I A 165 (F 0), 

(2) 23 A:02; AW N 1901, 150. 

(3) 30 A 268; 5A L J 274;4 W N 1908, 129. 

(4.52 A 1t9; 121 Ind. Cas. 108; (1929) A L J 1279; 
A IR 1929 AIL 980; Ind, Rul, (1929) All. 92. 

(5) 53 A 9e3; 137 Ind. Cas. 243; (1952) A LJ 77; ALR 
1932 All, 199; Ind. Rul (1932) All. 269. 

(6) 57 A 434; 15z Ind. Cas. 370; 7 R A 330; (1934) A L 
J llo; AIR 1935 All. 129. 
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Sonaulla Munshi (7), Satyakel Dutt v. 
Romesh Chander Sen (8), Deoraj Tewari 
v. Indrasen Tewari (9), Davinder Singh 
v. Lachhmi Devi 10), Mukhi Lal Chand 
v. Gul Muhhammad 11), and Baru Mal v. 
Daulat Ram (12) The learned Counsel for 
the appellant was not able to cite a single 
ruling in. which it was held that a mere 
acknowledgment implying a promise to 
pay is sufficient to satisfy the require- 
ments of s 25 (3) of the Indian Oontract 
Act. He referred to Firm Kanshi Ram- 
Banshi Ram v. Arjan Das (13), Nihalu 
Ram-Chela Ram v. Radhu Ram-Hukmi 


Ram (14), Milkhi Ram v. Basant 
Singh, 132 Ind. Cas. 844 (15) and 
Paklad v. Shib Lal (16), but none of 


these rulings isin point In the first two 
rulings the wording of the acknowledg- 
ment in question was held to amount to an 
express and not merely an implied promise 
to pay. The other two rulings related 
to the question of stamp duty required for 
an unconditional acknowledgment which 
imports a promise to pay. The ruling 
Pahlad v. Shid Lal (16) has, at times been 
misunderstood as has been pointed out in 
the Full Bench ruling reported as Nanak 
Chand v. F'attu (17). The question whether 
an acknowledgment is tantamount to 
a promise topay and whether it requires 
to be stamped as an agreement must be 
decided on the wording of the acknow- 
ledgment in question. In the present in- 
stance the werding of the acknowledgment 
does not gofurther than an admission by 
Chaudhuri Mul Raj that the balance due 
on Phagan 21, 1984, was Rs. 6,106-3-6. I do 
not think the language used in this ack- 
nowledgment can be held to express a 
promise to pay as was held in Firm Kanshi 
Ram-Banshi Ramv. Arjan Das (13) or in 

(7) 57 C 394; 121 Ind. Cas. 412; 33 C W N 965;A I R 
1929 Cal. 444; Ind. Rul. (1930) Cal. 124. 

(8) 60 C 714; 146 Ind. Cas. 834; A I .. 1933 Cal. 638; 
37 O W N 326; 6 R © 270. 

(9) 8 Pat. 706; 120 Ind. Cas. 470; A I.R 1929 Pat. 
258; 10 P L T 169; Ind. Rul. (1930) Pat. 38, 

(10) 12 Lah. 239; 129 Ind Oas. 281; A I R 1930 Lah. 
985; Ind. Rul. (1931) Lah, 169. 

(11) A I R 1933 Lah. 209; 141 Ind. Gas. 617; Ind. 
Rul (1933) Lah. 155 (2); 34 P L R 430. 
f g2) A IR 1936 Lah. 161; 161 Ind. Oas. 703 (29) 8 R 


(13) A I R 1932 Lah 470; 137 Ind. Qas. 840; Ind. 
Rul. (1932) Lah, 369, 

(14) 16 Lah. 258; 155 Ind. Cas. 107); A I R 1934 Lah. 
835; 37 P L R 478;7 R L833, 

(15) 132 Ind Oas. 844; Ind. Rul. (1931) Lah. 684; A 
I R 1931 Lah. 686. : 

(16) AIR 1931 Lah. 631; 132 Ind. Cas. 881; Ind. Rul. 
(1931) Lah. 705. 

(17) AIR 1935 Lah, 567; 158 Ind. Cas. 234; 8 R L 
196; 17 Lah, 1(F B). 
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Nihalu Ram-Chela Ram v, Radhu Ram 
Hukmi Ram (14` in view of the wording of 
the acknowledgments in those cases. , In 
the present instance it appears that the 
acknowledgment was treated as an agree- 
mentfor the purposes of stamp duty and 
penalty wus levied by the Judge who dealt 
with the case in its initial stage; but in 
view of the Full Bench ruling Nanek 
Chand y. Fattu (17) bis view appears to 
me to be erroneous. In any case it can- 
not affect the decision of the question 
now before us. 

I would accordingly dismiss the appeal 
with costs. < 

Coldstream, J.—I agree. 

D. Appeal dismissed. 


Print Baran Wa Perawatan 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 358 of 1933 
November 5, 1936 
THOM AND ALLSOP, JJ. 
BISHESHAR DAYAL—Degrenpant— 
APPELLANT 
BvETSUS 
Musammat JAERI BEGAM—Puaintire 

j AND ANOTAER—DEFENDANT— 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11, 
O. XXXIV, r 1— Scope of s. ll Previous suit on 
mortgage——Mortgagor’s wife impleaded as one of 
defendants—She not appearing nor raising any 
objection as to jurisdiction — Subsequent suit 
challenging previous decree on ground of jurisdiction, 
whether maintainable—Mortgagee ,if can implead as 
defendant person who as prior transferee claims 
paramount title to mortgaged property. 

Tf aparty disregards a suit filed against him 
and refrains from referring the defences open to 
him he cannot in a subsequent suit reagitate one 
of the defences which under the law heis bound to 
take at the first possible opportunity, namely, the 
defence that the Court in which the suit is filed has 
no jurisdiction to entertain it. To allow this would 
be materially restricting the scope of s. 11, Civil 
Procedure Code. Where therefore in a previous 
mortgage suit the wife of the mortgagor who is 
impleaded as one of the defendantsin that suit does 
not appear nor contests the suit and does not even 
appeal againstthe decree passed in such a suit, she 
cannot, on principles underlying s. 11 and on grounds 
of equity, justice and expediency, be allowed to 
bring asuit subsequently challenging the decree on 
the ground that the Court which passed the decree 
had no jurisdiction to pass it. [p. 611, col. 1.] 

There is nothing in O. XXXIV,r. 1, Civil Procedure 
Code, which prohibits the mortgagee from impleading 
in the mortgage suit any person who, he alleges, 
impugns his titleas mortgagee. To hold otherwise 
would, in many instances, lead to more highly 
undesirable and inequitable results. Further, to hold 
that a mortgagee is not entitled toimplead asa 
defendant any person who impugns his title as a 
mortgagee, would lead to unnecessary multiplication 
ofsuits. Hither before or after filing the mortgage 


610 


suit he should have to bring another suit against 
the person claiming title asa prior transferee to the 
mortgaged property for a declaration that that 
person's title wasinvalid. It would be unfortunate if 
he had to follow such a devious course. There is no 
reason in law or equity for holding that the question 
of the prior transferees’ paramount title should not 
be decided in the mortgage suit. Radha Kishen v. 
Khurshed Hussain (2), relied on. [p. 612, cols. 1 & 2.) 


F.C. A. from the decision of the Sub- 
Judge, Budaun, dated February 7, 1933. 


Mr. B. M. Verma, for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is a defendant's 
appeal ina suit in which the plaintiff 
prayed for the following reliefs: 

“(a) It may be declared that one biswa property in 
Mauza Papgaon, Patti Mehdi Ali Khan, out of 3 
biswas 3 biswansis and a fraction more of share and 
a grove and house situate in Mauza Papgaon, 
bounded as below, owned and possessed by the 
plaintif are not fit to be sold by auction in execu- 
tion of decree No. 131 of 1980. (b) That defendant 
No. 2 had no right to mortgage the property, entered 
in the name of the plaintiff, nor could he do so.” 


On June 4, 1918, one Mehdi Ali Khan, 
the husband of the plaintif, Musammat 
Jafri Begam, executed a mortgage deed in 
favour of Musammat Fakhr un-nissa. On 
June 6, 1921, Musammat Fakhr-un-nissa 
sold her mortgagee rights to the father of 
Bisheshar Dayal, defendant No. 1 inthe 
present suit. Bisheshar Dayal brought a 
suit, No. 131 of 1930, upon the footing of 
the mortgage of June 4, 1918, In the suit 
he impleaded the mortgagor, Musammat 
Jafri Begam, wife of the mortgagor, and 
Musammat Fakhr-un-nissa, the original 
mortgagee. In para. 5 of the plaint 
Bisheshar Dayal averred: 


“Defendant No. 3 is a subsequent vendee of a portion 
of the property mortgaged. Mehdi Ali Khan, the 
mortgagor got, after the execution of the mortgage 
deed sued on, the name of his wife, defendant No. 2, 
entered in the khewat as against a portion of the 
property mortgaged. In order to evade payment of 
the amount due to the plaintiff, if the plaintiff has 
dishonestly made a transfer of a portion of the pro- 
perty mortgaged in favour of his wife, defendant 
No. 2, the plaintiff is not bound by the same,” 


Musammat Jafri Begam, the plaintiff in 
the present suit, and defendant No. 2 in the 
suit on the basis of the mortgage of June 4, 
1918, although impleaded as a defendant 
in that suit, did not contest the mortgagee’s 
claim. The plaintiff Bisbeshar Dayal and 
defendant No. 3, a purchaser of a portion of 
the mortgaged property, entered into a 
compromise, and so far asthey were con- 
cerned, a decree was passed by the learned 
Munsif who entertained the suit, in terms 
of the compromise. So far as the other 
defendants are concerned, the suit is dis- 
posed of by the judgment of the learned 
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Munsif in the following terms: 

“The plaintiff andthe contesting defendant No. 3 
have compromised agaiust the other defendants; 
the claim is proved ex parte. The plaintiff is con- 
tent with a decree against them also in terms of the 
compromise, It is therefore ordered that a decree be 
prepared against the defendants 
com promise.” 


The plaintiff in the present suit, Musam- 
mat Jafri Begum, maintains that che cecree 
in the mortgage Suit No. 131 gf 1930, is 
not binding upon her in respect that the 
property mortgaged was transferred to her 
in lieu of dower by her husband on 
September 1, 1914. The learned Subordinate 
Judge has sustained the pleas of the plain- 
tif. He has held that the transfer of 
September 1, 1914, was a genuine transac- 
tion and thatin the circumstances the plain- 
tif is entitled to decree in terms of the 
prayer of the plaint. Tbe defendants 
pleaded inter alia that the suit was barred 
by s. 11, Civil Procedure Code, and that the 
transfer of September 1, 1914, was a 
fictitious transaction. Learned Counsel for 
the appellant in appeal before us contend- 
ed that the decision of the learned Munsif 
in the mortgage suit wasfinal and binding 
and cperated as res judicata against the 
plaintifiin the present suit. In answer 
learned Counsel for the respondents has 
maintained firstly, that the decree of the 
learned Munsif was null and void in respect 
that the Munsif had no jurisdiction to 
decide the question of the plaintiff’s title, 
and secondly, that in any event the plaintiff 
could not have been made a party to the 
mortgage suit. Itis a matter of admission 
tnat the Munsif who decided the mortgage 
suit had jurisdiction in regard to subjects 
up to the value of Rs. 4,000 orly. Learned 
Counsel for the respondents contended that 
the property which the plaintiff claims was 
transferred to her by the deed of September 
1, 1914 is worth more than Rs. 4,000. This 
estimate was not disputed by learned 
Counsel for the appellant. It appears to us, 
however, that even though the properly be 
worth more than Rs. 4,000 it is not open to 
the plaintiff in the present suit to take the 
plea that the learned Munsif had no 
jurisdiction to decide the question of her 
title in the mortgage suit. Under the 
provisions ofs. 11, Civil Procedure Code, 
any matter which might and ought to have 
been made a ground of defence or attack 
in a former suit should be deemed to have 
been a matter directly and substantially in- 
issue in such a suit. 

Now, as already observed, the plaintiff 
did not appear, although impleaded as a. 


in terms of the 
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defendant in the mortgage suit. If she 
were properly impleaded—and to that 
matter we shall refer later—then the Munsif 
must be taken to have decided all the 
matters which might and ought to have been 
made a ground of defence by the plaintiff 
in the present suit. ‘Lhe plaintiff, had she 
objected to the jurisdiction of the Munsif 
in the mortgage suit, was bound to prefer 
the defence that the Munsif had no juris- 
diction in the earliest stage in the pro 
ceedings. It must be taken that the Munsif 
considered the defence of “no jurisdiction” 
and decided it against the plaintiff in the 
presens suit. In our view it will be absurd 
to hold otherwise. Ifa party were entitled 
to disregard a suit filed against him and to 
refrain from preferring the defences open 
to him and yet in a subsequent suit 
re-agitate one of the defences which under 
the law he is bound to take at the first 
possible opportunity, namely, the defence 
that the Court in which the suit is filed has 
no jurisdiction to entertain it, then the 
scope of s. 11, Civil Procedure Code, would 
be materially restricted. Ifin the mort- 
gage suit Musammat Jafri Begam had 
appeared and taken the defence that the 
Munsif had no jurisdiction in respect that 
the property to which her title was 
impugned was worth more than Rs, 4,000, 
and upon evidence the learned Munsif had 
come to the conclusion that the property 
was worth less than Rs. 4,000 and had 
proceeded to decide the suit and Musammat 
Jafri Begam had not appealed against his 
decision, quite clearly it would not be open 
to herto maintain in any other suit‘ that 
the decree was null and void because the 
property was worth more than Ks. 4,000, 
She cannot be in a better position in the 
present suit than she would have been if 
she had appeared and taken the defence of 
no jurisdiction in the mortgage suit and 
the defence having been rejected and she 
had not appealed against the order of the 
Munsif. 

Learned Counsel for the respondents 
maintained that the decision of the learned 
Munsif that the property was not worth 
more than Rs. 4,000, and it must be taken 
that he so decided, is not a decision which 
amounts to res judicata within the mean- 
ing of s. 11, Civil Procedure Code, in respect 
that, he argued, the learned Munsif has no 
jurisdiction to entertain the present suit. 
We consider it unnecessary to decide this 
point. Secticn 11, Civil Procedure Code, it 
is authoritatively established, is not 
‘exhaustive. Applying the principle of 
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s. 11 to the facts of the present case we are 
satisfied that upon grounds of equity, justice 
and expediency the plaintiff in the present 
suit is estopped from maintaining that the 
Munsif had no jurisdiction to decide the 
mortgage suit because the value of the prop- 
erty was greater than Rs. 4,000. earned 
Counsel for the respondents, as we have 
already observed, maintained further that 
Musammat dafri Begam could not have 
been impleaded as a defendant in the mort- 
gage suit and that in fact she had not been 
properly impleaded. In support of this 
contention learned Counsel referred to a 
number of decisions of this Court and other 
High Courts in India. He founded 
particularly upon the decision in Kalyan 
Das v. Magbul Ahmed (1). A consideration 
of the judgment in that case, however, 
discloses that it is no authority for the 
general proposition which learned Ovunsel 
for the respondents asks us to approve, 
namely, that in no circumstances may a 
person who claims a paramount title be 
impleaded as a defendant ina mortgage 
suit. The facts of that case were peculiar 
and, whilst it is true that there are 
certain dicta of the learned Judges 
who decided the case which support 
learned Uounsel's arguments, these obser- 
vations are obiter. In our view the govern- 
ing principle upon this point is clearly laid 
down in the decision of the Vrivy Council 
in Radha Kishun v. Khurshed Hossein (2). 
In that case a prior morigagee had been 
impleaded by ła puisne mortgagee. So 
far as the puisne mortgagee was con- 
cerned, the prior mortgagee held a para- 
mount title. itis clear from the judgment 
in the case that their Lordships took 
the view that the prior mortgagee might 
properly be impleaded in a mortgage 
suit by the puisne mortgagee. The ques- 
tion which they had to decide was whether 
in fact the prior mortgagee had been so im- 
pleaded and whether tue decision in the 
mortgage suit operated as res judicata 
against nim in a subsequent suit. In the 
course of their judgment their Lordships 
observed : 

“Bakhtaur Mull’s position, therefure, was that he 


was a prior mortgagee with a paramount claim outsid® 
the controversy of the sujt unless his mortgage was 


16 A L J 693; 46 Ind. Cas, 548; A I R 1918 PC 
53; 40 A 497; 22 0 W N 868; 5P L W 159; 389 MLJ 
169; 28 CL J 181; 8 L W 179; (1918) MW N 535; 
94 M L T 110; 20 Bom L R 864 (PO). 

(2) 47 O 662; 55 Ind Oas. 959; A I R 1920 PO 81; 47 
TA11; 18 A LJ 401; (120 M W N 308; gML J 
424; 11 LW 518; 22 Bom. L R 957; 28 M LT 425; 
250 WN 417 (P 0). 
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impugned, Consequently, to sustain the plea of res 
judicata it was incumbent on the Sahus in the cir- 
cumstances of this case to show that they sought in 
the former suit to displace Bakhtaur Mull's prior 
title and postpone it to their own. For this it would 
have been necessary for the Sahus as plaintiffs in the 
former suit to allege a distinct case in their plaint in 
derogation of Bakhtaur Mull’s priority.” 


‘heir Lordships go on to observe that 
from the record of the suit it does not appear 
that anything of the kind had been done. 
In view of their Lordships’ opinion it is 
clear that the person claiming a paramount 
title may be impleaded as a defendant in 
amortgage suit if that paramount title is 
impugned by the plaintiff mortgagee. Apart 
altogether from the authority of the Privy 
Council in the decision above referred to, 
we would observe that there is nothing in 
the Code of Civil Procedure which forbids a 
mortgagee from impleading a person who 
claims a paramount title to the mortgaged 
property. Under O.I,r. 3, Civil Procedure 
Code, all persons may be joined as defen: 
dants against whom any right to relief in 
respect of or arising out of the same act or 
transaction or series of acts or transactions 
is alleged to exist, whether jointly, severally 
or in the alternative where, if separate suits 
were brought against such persons, any 
common question of law or fact would arise. 
Now in the mortgage suit the mortgagee 
alleged that for the purpose of defeating the 
mortgagee’s rights the mortgagor and his 
wife Musammat Jafri Begam arranged a 
fictitious transfer in the latter's favour. 
Learned Counsel for the respondents con- 
tended, however, that by virtue of the pro- 
visions of O. XXXIV,r. 1, a person claiming 
a paramount tithe to property mortgaged 
could not be made a party in the mortgage 
suit. Order XXXIV, r. 1, isin the following 
terms : 

“Subject to the provieions of this Code all persons 
having an interest either in the mortgage security 
ur in the right of redemption shall be joined as 
parties to any suit relating to the mortgage.” 

Learned Counsel maintained that it has 
now been authoritatively decided that the 
\erm “mortgage security” in the rule does 
nut refer to ihe actual land which had been 
mortgaged but to the mortgagee rights. 
Be that as it may, we see noting in this 
provision which prohibits the mortgagee 
irom impleading ın the mortgage suit any 
person who he alleges, impugns his title as 
mortgagee. To hold otherwise would, in 
our opinion, in many instances, lead to more 
highly undesirable and inequitable results. 
The object of. the mortgagee in bringing a 
suit.on a morigage is to recover the money 
which is due to him under the mortgage. 
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This in. most cases he can succeed in doing 
only by sale of the mortgaged property. But 
if there is a cloud cast upon his title as 
mortgagee, if it is alleged, as it is alleged 
in the present case, that the morigagor had 
no tlle to mortgage the property, then 
obviously the property might realize very 
little when auctioned in execution of the 
mortgage decree. Further, to hold that a 
mortgagee is not entitled to implead as a 
defendant any person who impugns his title 
as a mortgagee, would lead, in our opinicn, 
to unnecessary multiplication of suits. 
Hither before or after filing the mortgage 
suit he should have to bring another suit 
against the person claiming title as a prior 
transferee to the mortgaged property for a 
declaration that that person’s title was in- 
valid. It would be unfortunate if he had 
to follow such a devious course. We see no 
reason in law or equity for holding that the 
question ofthe prior transferee's paramount 
title should not be decided in the mortgage 
suit. 

We would observe further in this con- 
nection that, if Musammat Jafri Begam con- 
sidered that she was aggrieved by being 
impleaded in the mortgage suit, she could 
have preferred an objection to that effect in 
that suit. By the provisions of O. J, r. 10, 
the Court may, upon application, strike off 
or add the name of any party imprcperly 
impleaded : but by the provisions of r. 13, 
all objections on the ground of non-joinder 
or misjoinder of parties must be. taken at 
the earliest possible opportunity and in all 
cases where issues are settled, at or before 
such setilement, unless the ground of ob- 
jection has subsequently arisen; any such 
objection not so taken shall he deemed to 
have been waived. It must be held, there-. 
fore, that in the present suit Musammat 
Jafri Fegum, not having appeared or taken 
objection to the impleading of her as.a 
defendant, waived her objection thereto. |... 

Learned Counsel for the appellant con-, 
tended, however, that Musammat Jari 
Begum had not in fact been made a defen- 
dant in tLe mortgage suit in respect that no. 
case had been alleged in the pleadings of 
tLe mortgagee against him. Learned Coun- 
sel referred to the passage in the Privy 
Council decision quoted abovein which their 
Lordships laid down the principle that 
before a party can be said to be properly | 
impleaded, a dislinct case must be made 
against him in the plaint, We have to con- 
sider, therefore, whether in the present suit 
a distinct case was made against Musammai 
Jafri Begum in the mortgage suit. ‘We have 
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referred earlier to the terms of para, 2 of 
the plaint in that suit. Weare of opinion 
that by his averments in para. 5 the mort- 
gagee clearly and definitely challenged 
Musammat Jafri Begam's title to the mort- 
gaged property. s appoars that he was 
unaware when in fact the transfer in favour 
of Musammat Jafri Begam had been effected. 
He knew nevertheless that her name had 
been entered in respect of the property in 
the khewdt. In these circumstances he was 
entitled to assume that the property had in 
fact been transferred to her, and since the 
mortgagor was Musammat Jafri Begum’s 
hushand ,it was reasonable for him to assume 
thatthe object of the transfer was to defeat 
his rights as mortgagee, more especially 
when it appears that the entry of Musammat 
Jafri Begum’s name in the khewat was sub- 
sequent to the execution of the mortgage. 
I‘ is true that the avermen!s in para. 5 of 
the plaint in the mortgage suit are some- 
what vague. Itis difficult to conceive how 
in the circumstances the mortgagee could 
have been more specific. There can be no 
question, however, that Musammat Jafri 
Begam’'s title was impugned. We hold, there- 
fore, that in the mortgage suit the mortgagee 
did allege a distinct case ım derogation of 
Musammat Jafri Begam’s title Musammat 
Jafri Begum was aceordingly properly im- 
pleaded in the mortgage suit. She elected 
not to defend thatsuit. Thelearned Munsif 
decided the case against her ex parte, 
decree became final and no grounds have 
been alleged which would justify the Court 
in setting aside that decree, and standing 
tne decree the plaintiff cannot succeed in the 
present suit. In the result we allow the 
appeal, set aside the order of the learned 
Subordinate Judge and dismiss the suit. 
The defendant is entitled to his costs 
throughout. 

D, Appeal allowed. 
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LAHORE HIGH COURT 
Jivil Execution Second Appeal No. 953 
of 1936 
December 10. 1936 
Skemp, J. 
SARDAR KHAN—JUDGMENT-DEBTOR 
— APPRELANT 
versus 
SUNDER SINGH—Daorgs-HoLtpar— 
RESPONDENT 
Execution-—-Order of arrest of judgment-debtor— 


Appeal, if lies—Imprisonment for more than 6 months, 
eee of-——Civil Procedure Code (Act V of 1908), 
s. 41. 
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An order issuing a warrant forthe arrest ofa 
judgment-debtor in execution of a decree, is appeal- 
able as a decree. 

[Case-law referred to.] 

Judgment-debtor cannot be imprisoned for more 
than 6 months, in execution of a decres. Such an 
order is illegal. 

O. E. S. A. from the order cf the District 
Judge, Rawalpindi, dated July 3, 1936, 
affirming that of the Subordinate Judge, 
ee Olass, Gujar Khan, dated June 5, 
1956. 

Mr. Khurshid Zaman, for the Appellant. 

Mr. Harnam Singh, for the Respondent. 

Judgment.—This second appeal has 
arisen from the arrest of a judgment-debtor 
in execution proceedings. The decree- 
holder Sunder Singh had amoney decree 
for Rs. 680 and costs against the judgment- 
debtor Sardar Khan which he was execut- 
ing in the Court of the Subordinate Judge, 
Fourth Class at Gujar Khan. On January 
4, 1936, Sunder Singh applied for the 
arrest of Sardar Khan, on January 6, the 
Court issued notice to him for January 24. 
According to the proCess-server's report 
Sardar Khan refused service and the pro- 
ceedings were adjourned to February 25, 
1936, when Sunder Singh was to adduce 
evidence ec parte. In the meantime the 
Subordinate Judge was transferred and 
his successor after taking the evidence of 
the decree-holder and another held on 
April 17, 1935, that Sardar Khan was 
liable to arrest. On the same day a war- 
rant of arrest was issued in pursuance of 
which Sardar Khan was brought before 
the Court on May 30, 1936. He was then 
given permission to take objections to the 
order of April 17, and released on bail. 
On June 3, be madean application that he 
was exempt from arrest under s. 135 of the 
Code of Civil Procedure and under s. 34 
of the Punjab Relief of Indebtedness Act. 
Thereupon the Subordinate Judge on June 
5, 1936, passed a hasty order translated 
as follows: 

“From the reply to the application, dated 
May 31 (should be May 30,it appears that it will 
take much time and the object of arrest will 
be defeated. Hence the judgment-debtor’s security 
for appearance is cancelled. He will be sent to 


Sardar Khan appealed to the learned 
District Judge who did “not think that 
the order of the lower Court was at all 
equitable” but nevertheless dismissed the 
appeal on the ground that the order was 
not appealable. Sardar Khan has come 
herein second appeal and has been on 
bail since his appeal was admitted. 


The District Judge's order is dated J uly 
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3, 1936,and after ithad been communi- 
cated tothe Subordinate Judge he wrote 
a long and careful order of review, dated 
August 11,1936, saying that his order of 
June 5, contained an error apparent on 
the record and that the pericd of impri- 
sonment was to be six months. 

This latter-order is not before me. I 
am hearing a second appeal from the judg- 
ment ofthe learned District J udge and 
must take the facts as they were on 
June 5, 1936. 

Sardar Khan’s Counsel urges before me 
that an order passed in execution pro- 
ceedings has the effect of a decree under 
s. 2 (2) of the Civil Procedure Code and is, 
therefore, appealable. He cites Sena Singh 
v. Dhaunkal (1), Raj Karni v. Karam 
Elahi (2), Lala Das v. Mina Mal (3), and 
Mehr Caand v. Ram Lal (4), Sena Singh 
v. Dhaunkal (1), concerned an order for 
imprisonment in execution of a decree and 
laid down that though such orders were 
not appealable as orders they were appeal- 
able as decrees. Raj Karni v. Karam 
Elahı (2), which dealt with an order dis- 
allowing the arrest of the judgment-debtor 
followed this Lala Das v. Mina Mal (3); 
is to the same effect. In Mehr Chand. v. 
Ram Lal (4), it was held specifically that 
an order issuing a warrant for the arrest 
of a Judgment-debtor is an order passed 
under s 47 and is appealable as a 
decree. 

The respondent's Counsel developes the 
point taken by the learned District Judge 
in the following terms :— 

“To be appealable at all the order must fall 
within the provisions of s 47, Civil Procedure 
Uode. Not all orders under that section are appeal- 
able. To be appealable they must have the force 
of a decree, 2. e., they must finally determing some 
question af issue between the parties, There are 
a number of rulings on this point. I think it isa 
settled law vide inter alia Mati Chand v. Mahabir 
Prasad (5)." 

The proposition may be settled law but 
surely an order committing a judgment- 
debtor to prison for an unspecified period 
conclusively determines the rights of the 
parties with regard to one matter in con- 
troversy, namely, whether the judgment- 
debtor shculd be sent to prison in execu- 
tion of the decree. Sardar Harnam Singh 
admits that the original order was illegal, 

(1) 69 P R 1895. 

(2) 1 LAH; 77; 58 Ind. Cas. 68; 22 PL R 1920: 81 P 


W R1919. 
a I R 1922 Lah. 259: 79 Ind, Cas 551; 4 Lah, L 
J 266. 
(4) A I R 1924 Lah, 360; 73 Ind. Oas. 766. 


(5) A I R 1930 All. 638; 125 Ind. Oas. 581: 
(1930) All. 725; (1930) AL J 1381, ; Ind, Rul 
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that a judgment-debtor cannot be imprison- 
ed for more than six months and that an 
order for imprisonment for six months 
would be appealable as a decree. He was 
finally constrained to admit that the order 
in question is also uppealable as a 
decree. 

I do not think that the order, of June 5 
was a proper crder. The Subordinate Judge 
had given the judgment-debtor an opport- 
unity to show cause why he should not 
be sent to prison. He had furnished 
security and obviously tLe proper course 
was to hear the objections before giving 
a decision. 

I, therefore, set aside the order, dated 
June 5. The review order of August 1l, 
necessarily passes away with the order 
reviewed. The Subordinate Judge is to 
dispose of the application, dated June 3, 
In accordance with law. The respondent 
decree-holder is to pay the judgment- 
debtor appellant's costs before the learned 
District Judge and in this Court. The 
parties are to appear before the Sub- 
ordinate Judge on January 1', 1937. 


D. Order set aside. 


NAGPUR HIGH COURT 
Civil Revision Application No. 272 
of 1936 
November 27, 1936 
PoLLOOK, J. 
RAJ ARAM-—-AppLicant 
VETSUS 
BALK RISHNA~— Oprvositge Party 
Civil Procedure Code (Act V of 1908), ss. 95, 104 (1) 
(a), 0. XXXVIII, r. 5— Application under 
0, XXXVIII, r. 5 for attachment, when to be granted 
—Compensation under s. 95—Order for compensa- 
tion by Small Cause Court — Appeal, whether lies 
—Provincial Small Cause Courts Act (IX of 1887), 
ss. 24, 27, 17. oF 

The question to be decided under s. 95, Oivil Pro- 
cedure Code, is whether there were in fact no suffici- 
ent grounds for applying under O. XXXVIII, r. 5, for 
attachment, and not whether there were no reason- 
able grounds stated in his application. o. 

No appeal lies against an order under s. 95, Civil 
Procedure Code, passed by the Small Cause Court. 
Arumugam Asari v. Gurunatha Asari (2) and Abdul 
Rahman v. Hashmat Ali (3), relied on. Karumuru 
Venkataswamt v. Lanka Tripuriah (1), dissented 
from. 

C. R. App. of the order of the 
Court of the Judge, Small Causes, Arvi, 
dated February 15, 1936, in M. J. O. No. 54 
of 1935, in ©. S. Nc. 232 of 1935, dated July 
3, 1935. ; 

Mr. V. V. Kelkar, for the Applicant. _ 

D. B. K.V. Brahma, for the Opposite 
Party. 
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Order.—-This is an application for re- 
vision of an order passed by the Small 
-© Cause Court of Arvi under s. 95 of the 
Civil Procedure Code, awarding Rs. 20 as 
compensation to the nen-applicant Bal- 
krishna. 

On March 21, 1935, Rajaram instituted a 
suit against Balkrishna to recover Rs 286 
due on a promissory note, and on the same 
day Rajaram put in an application ap- 
parently under O XXXVIIL rt. 9, stating 
that there was a sum of Rs. 1,000 realised 
by the sale of property belonging to Bal- 
krishna which was in the Collector's pos- 
session, that Ba'krishna was likely to take 
away this sum, and that if he did, the 
plaintiff would find it difficult to realise 
his decretal claim us Balkrishna has »o 
other saleable property. Rajaram, there- 
fore, asked that notice should be issued 
to the Collector and Balkrishna, directing 
a sum of Rs. 325, which would be sufficient 
to satisfy the decretal claim, to be left 
with the Collector out of the sum of 
Rs. 1,000. This application was accom- 
panied by a document which purported to 
be an affidavit, but in fact was not sworn. 
The learned Judge of the Small Oause 
Court accepted the application, und issued 
notices accordingly. Rajaram’s suit was 
decreed on admission, and afterwards 
Balkrishna applied for compensation under 
s. 95 and was awarded Rs. 20 as stated 
above, 

It has been found that Balkrishna was 
heavily indebted, that he had transferred 
all his transferable immovable property to 
relations, apparently after the execution of 
the promissory note, and that Rajaram 
might well have hada reasonable appre- 
hension that his claim was liable to be 
defeated or delayed thereby. The learn- 
ed Judge; however, held that, asthe grounds 
stated in the application were insufficient 
to justify attachment, Balkrishna was, 
therefore, entitled to compensation It is 
clear that the grounds stated in the ap- 
plication are not sufficient, and the learn- 
ed Judge ofthe Small Cause Ccurt was 
therefore, not justified in issuing the 
prohibitory notice. The question to be 
decided under s. 95, however, is whether 
the application was made on insufficient 
grounds. Fromthe facts stated above 
itis clear that Rajaram had reason to 
suspect that Balkrishna was likely to 
remove the whole of his attachable proper- 
ty, and, if ithad been statedin the ap- 
plication that all his other property had 
already been transferred, then the Court 
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would have been justified in granting the 
application. The question to be decided 
under s. 95 is whether there were in fact 
no sufficient grounds for applying for 
attachment, and not whether there were 
no reasonable grounds stated in his ap- 
plication. There were undoubtedly suffi- 
cient grounds, and, therefore, Balkrishna 
is no! entitled to compensation under 
s. 95. 

The point has been taken that an ap- 
peal lies against an order under s. 95: 
see s. 10$ (l)(g) of the Oivil Procedure 
an ap- 
peal lies against an order under s. 95 
passed by the Small Cause Court. Section 
24 ofthe Provincial Small Oause Courts 
Act provides that, where an order speci- 
fied in cl (ff) or cl. (k) of sub-s. (1) of 
s. 104 of the Code of Civil Procedure is 
made by a Oourt of Small Causes, an 
appeal, therefore, lies tothe District Court, 
and s. 27 provides that, save as pro- 
vided by this Act,a decree or order 
made under the foregoing provisions of 
this Act by a Court of Small Causes shall 
be final. Section 17 provides that pro- 
cedure prescribed in the Code of Oivil Pro- 
cedure shall, save in so far as is otherwise 
provided by that Code or by this Act, be 
the procedure followed in a Court of Small 
Causes; in other words the provisions of 
the Civil Procedure Code apply by virtue 
of s. 17 and not prupria vigore. The order 
passed under s. 95 was, therefore, an order 
passed under s. 17, and as such an order 
is not included in s. 24, it is final by virtue 
of s. 27. The obvious meaning of s. 24, 
I think, is that no order except those 
specified in cl. (ff) and c). (h) is appeal- 
able. This is the view taken in Mitra's 
Commentrary on the Provincial Small Cause 
Courts Act at page 65, 7th Edition, and 
is in accordance, with the maxim Expres- 
sio unius est exclusio alterious. The point 
arose in Karumuru Venkataswami v. Lanka 
Tripuriah (1), where an application for 
revision was treated as an appeal. That 
case was dissented from in Arumugam 
Asari v.Gurunatha Asari (2), where it 
was held that no appeal lies, and the 
same View was apparently taken in Abdul 
Rahman v. Hashmat Ali (3) where what 
was filed as an appeal was treated as an 
application for revision. In none of these 


cases was s. 24 referred to, except that 
1) 26 Ind. Oas. 359; A I R 1915 Mad. 1072. 
2) 50 Ind, Oae. 886; 36 M L J 435; (1919) M W N 490; 
A IR 1919 Mad. 23. 
(3) A I R 1930 Sind 173; 123 Ind. Cas. 225 (1); Ind. 
Rul, (1930) Sind 81. 
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in the last case there was a reference to 
S. 24 of the Provincial Small Cause Courts 
Act. I, therefore, hold that no appeal lies 
and that the applicant's remedy lay by way 
of revigon. 

‘The order awarding compensation is, 
therefore, set aside, and the applicant in 
this Court is entitled to his costs in both 
Courts. Counsel's fee in this Court Rs. 15. 

D. Order set aside, 


e a, 


ALLAHABAD HIGH COURT. 
Miscellaneous Oase No. 329 of 1936 
January 15, 1937 
THOM AND RAOHHPAL SINGH, JJ. 
INAMULLAH— APPLICANT 

SUS 


ver 
BABU RAM—Opposits Parry 

U. P. Eneumbered Estates Act (XXV of 1934 as 
amended by Act IV of 1935), ss. 4,7,9—S. 7, scope 
of—Proceedings in execution pending against surety, 
whether covered—Some principal debtors alone 
applying under s 4—Enquiry under ss. 9, necessity 
of —Proceedings against surety, stay of. 

The provisions of s. 7, U f. Encum bered Estates 
Act, are very wide and it enjoins that all proceed- 
ings pending at the date of the order in respect of 
any public or private debt to which the landlord 
is subject shall be stayed. There can be no doubt 
whatsoever that the proceedings against the surety 
are covered by the provisions of this section. 

When on failure of principal debtors to pay the 
instalment of the decree, the decree-holder proceeds 
against the surety, even though an application 
under s. 4, is filed by some of the ,Judgment-deb- 
tors only, it is the duty of the Judge to make the 
other judgment-debtors parties to the suit and 
finally to decide the question asto how much in 
all is due to the decree-holders and what is the amount 
for which the various judgment-debtors are liable to 
their creditors. Moreover, the proceeding in execu- 
tion against the surety should be stayed, since 
the decree-holder is not without his remedy. If his 
application for execution against the surety js stay- 
ed under s. 7, Encumbered Estates Act, it will 
be still open to him to institute a suit for the 
revovery of the amount for which the sureties made 
themselves liable. 


- Mis. C. from the Reference submitted by 
the Sub-Judge, Budaun. l 


Mr. Akhtar Husain Khan, for ihe Appii- 
cant. 


Mr. Panna Lal, for the Opposite Party. 
The Government Advocate, for the Crown. 


Order.—The question on = which the 
opinion of the Court is invited by the learn- 
ed Judge of the Court below is as follows : 

“Should the execution proceedings taken by the 
decree-holder against the surety Kanhai Lal, be estay- 
ed because two of the principal j udgment-debtorg 
have applied under s, 4, Encumbered Estates 
Act of 1934?” 
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The brief history of the litigation be- 
tween the parties is this: Sheikh Inam Ullah, 
decree-holder, obtained a decree under the 
provisions of r. 6 of O. XXXIV, Civil Proce- 
dure Code, ag insl Babu Ram, Makkhan Lal 
and Raghunath Dass and aguinst the assets 
of Mul Cnand in the hands of Musammat 
Hira Kuar, cn November 8, 1980, for a 
sum of Rs. 5,410-8-0 together with future 
interest at Rs. 6 per cent. There was an 
appeal against that decree, but it was 
dismissed by this Court on December 19, 
1934. The judgment-debtors made an 
application for the amendment of the 
decree under the provisions of the U. P. 
Agriculturists’ Relief Act of 1934, andthe 
amendment prayed for was allowed. One 
of the terms under the amended decree 
was that the judgment-debtors would pay 
a sum of Rs. 1,000 yearly to the decree- 
holder. This was not done and, therefore, 
the decree-holder made an application for 
execution of his decree and got Babu 
Ram and Makkhan Lal arrested. ‘The 
judgment-debtors prayed for one month’s 
time within which to pay asum of Rs. 1,000 
to the decree-holder. The latter would not 
agree unless some security was given and 
thereupon two persons Kanhai Lal and 
Ghasi Ram executed asecurity bond under 
which they made themselves liabie for the 
payment of a sum of Rg, 1,006 if the 
judgment-debtors did not pay the sum. 
The amount was not paid to the decree- 
holder and thereupon he made an appli- 
cation for execution of his decree against 
one of the sureties Kanbai Lal. This he 
did under the provisions of s. 145, Civil 
Procedure Code. Babu Ram, one of the 
judgment-debtors, and Musammat Hira 
Kuar madeau application under the 
provisions of s.4, Encumbered Estates Act, 
to the Collector. Kanhai Lal, against whom 
the decree-holder had applied for execution, 
prayed that the proceedings in execution 
should be stayed against him as an applica- 
tion had been made by some of the judg- 
ment-debtors under s. 4, Encumbered 
Estates Act. The decree-hoider opposed 
this application for postponement of the 
proceedings in execution against Kanhai 
Lal, surety. The learned Judge of the Court 
below found some difficulty in deciding this 
point and has, therefore, referred the ques- 
tion mentioned previously in this judg- 
ment to this Court for decision. Section 7, 
Encumbered Estates Act (Act IV of 1935), 
among other things enacis as follows: 


(1) When the Collector has passed an order under 
8.6 the following consequences shall ensue; (a) all 
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proceedings pending at the date of the said order in 
any Oivil or Revenue Court in the United Provinces 
in respect of any publicor private debt to which the 
landlord ig subject, or with which his immovable 
property is encumbered, except an appeal or revision 
against a decree or order, shall be stayed, all attach- 
ments and other execution processes issued by any 
such Court and then in force in respect ofany such 
debt shall become null and void, and no fresh pro- 
cess in. exeqution shall, except as hereinafter provided, 
be issued.” 

We are clearly of opinion that having 
regard to the provisions of s. 7 referred to 
above, the proceedings against the surety 
should be stayed. The provisions of s. 7 are 
very wide and it enjoins that all proceedings 
pending at the date of the said order in 
respect of any public or private debt to 
which the landlord is subject shall be 
stayed. There can be no doubt whatsoever 
that the proceedings against the surety are 
covered by the provisions of this section. 
These proceedings are proceedings in 
execution pending atthe date of the order 
of the Collector in respect of which a 
debt is due by a Jandlord. We have to 
take note of the provisions of s. 9, Encum- 
bered Estates Act in dealing with this 
question. That section enacts the proce- 
dure to be followed by the Special Judge 
when dealing with the applications made 
under the provisions of this Act. In the 
present case there are several judgment- 
debtors. It is true that only two of them 
have applied unders. 4 ofthe Act, but it 
shall be the duty of the Judge to make 
the other judgment-debtors parties to the 
suit and finally he would decide the 
question as to how much in all is due 
to the decree holders before us und 
other decree-holders and what is the 
amount for which the varioas judgment- 
debtors are liable to their creditors. It is 
conceivable that after thisinquiry has been 
made, it may te found that nothing is due to 
the decree-holder from the judgment-debtor. 
It is, however, for the purpose of this 
case not at all necessary to go into this 
question. The decree-holder is not without 
his remedy. If his application for execution 
against the surety is stayed under s. 7, 
Eneumbered Estates Act, it will be stil] 
open to him to institute a suit for the 
recovery of the amount for which the 
sureties made themselves liable. It is 
unfortunate that the security bond, which 
the two sureties executed in favourof the 
decree-holder, is not before us, and we are 
not, therefore, in a position to make a de- 
finite pronouncement on this question. In 
view of all that has been said we hold that 
the proceedings which are pending in the 
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Court below for execution of decree against 
the sureties should be stayed till the matter 
bas been decided by the Court which will 
hear the application of the judgment- 
dehtcrs under tke Eneumbered Estates 
Act. Our answerto the reference is, there- 
fore,in the affirmative. We do not make 
any orders as to costs. 
D. Reference answered. 
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Judgment. I have hefore me two pro- 
ceedings arising out of the saime set of 
facts. The first is a civil regular suit in 
which a man named U Ba Thaung is the 
plaintif and in which the defendants are 
two sisters named Daw U and Daw Nu 
respectively together with two children 
whose names are Ma Khin Htwe and 
Maung Mya Han. That suit has ag its 
object the grant of letters of administra- 
tion to the plaintiff to the estate of Daw 
Su deceased. The second of the two pro- 
ceedings with which I am concerned is Givi] 
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Miscellaneous No. 37 of 1936 and it is 
a petition under Part 10, Succession Act, 
1925, and by the two sisters, Daw U and 
Daw Nu, for the grant to them of a suc- 
cession certificate in respect of the estate 
of Daw Su deceised. The facis giving 
rise to these proceedings are these. Daw 
Su was the relict of a gentleman named 
U Maung Maung Gyi, who was himself 
the proprietor of the well-known Burmese 
newspaper The New Light of Burma. 
U Maung Maung Gyi died in September 
1933 leaving his wife, Daw Su, surviv- 
ing him. Daw Su thereupon became the 
proprietress of The New Light of Burma. 
She died on January 13, 1936, and left a 
considerable estate, valued at over two 
lakhs. There were no natural children of 
Daw Su and her late husband U Maung 
Maung Gyi. 

The present proceedings relate to Daw 
Su’s estate. Defendants Nos. 1 and 2 in the 
civil regular suit for letters of administra- 
tion, who are also the applicants in the 
civil miscellaneous proceeding for a suc- 
Cession certificate, are the two full sisters 
of Daw Su, and failing the establishment 
by or on behalf of defendants Nos. 3 and 4 
in the civil regular suit of the status of 
keittima children of Daw Su, it is conceded 
that D:w U and Daw Nu are the co-heires- 
ses of Daw Sus estate. The plaintiff in 
the civil regular suit is U Ba Thaung, 
whose wife, Ma Ma Gyi, was a sister of 
U Maung Maung Gyi deceased. Ma Ma 
Gyi died on July 28, 1932, leaving two 
children by U Ba Thaung, namely the 
defendants Ma Khin Htwe, a girl now of 
the age of 14, and Maung Mya Han, a 
boy now of the age of 12. Put shortly 
the claim put forward by U Ba Thaung in 
the civil regular suit on behalf of these 
two children is that they were adopted by 
U Maung Maung Gyi and Daw Su, or if 
not by both of them, then by Daw Su 
alone in keittima adoption and that ac- 
cordingly they are between them only 
persons beneficially interested in Daw Su's 
estate and accordingly are the persons en- 
titled to letters of administration. The 
suit as originally framed was one be- 
tween U Ba Thaung alone as the plaintiff 
against Daw U and Daw Nu as defendants. 
Inasmuch as the whole issue involves one 
single question whether the two children 
are keittima adopted children or not, it 
appeared to me to be impossible to decide 
that issue in this suit unless the two 
children themselves were made parties 
to it. It appeared to me to be impossible, 
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orat any rate, most inequitable, to decide 
the status of the two children in a suit 
to which they were not parties, and ac-. 
curdingly at an early stage I required the 
proceedings to be amended and the two 
children to be added as defendants. Those 
then are briefly the facts which have 
given rise to this case and the issue which 
arises for determination is I think"this: 

“Whether for the purpose of s. 246, Succession 
Act, the minor defendants, Ma Khin Htwe and 
Maung Mya Han, or either of them, are or is, the 
keittuma adopted children or child or Daw Su 
deceased ; or whether the defendants, Daw U and 
Daw Nu, the sisters of the said Daw Su deceased, 
or either of them, are or is according to the rule 
for the distribution of the estate of the said Daw 
Su deceased solely entitled to her estate.” 


Before dealing with the evidence it is 
possibly desirable, though it is by this 
time well settled, that I should state briefiy 
what is the Burmese Buddhist Law relating 
to ketttima adoption. The law of this pro- 
vince is tu be found in a series of reported 
cases over a number of years and does not, L 
think at this stage permit of any great 
doubt. It is quite clear that for a valid 
keittima adoption no particular ceremony 
is necessary. A keittima child is described 
bys. 81 of the Tenth Book of Manukye (in 
the words of Richardson's Translation) : 

“As the children of another person adopted per- 
manently with a promise that they shall inherit 


which is a matter of public notoriety, those are 
called ketk-teema.” 


The translation of the same passage given 
by the learned author of May Oung’s Bud- 
dhist Law is in these terms: 

“One kind is the boy or girl called keittima, 
which is the son or daughter of others taken and 
brought up, to the knowledge of the public, with 
the intention we will make the son or daughter 
to receive inheritance and who are well-known 
as such.” 


It is I think the fact and it is fully 
borne out by the authorities that the 
conditions of a true keittima adoption are 
first that there shall be an actual taking 
by the adoptive parents of the adopted 
child with the consent of the natural 
parent or parents (if any); secondly, that 
such taking and adoption shall be accom- 
panied by a promise (I myself prefer the ` 
word intention) that the adopted son or 
daughter shall receive a share of inherit-: 
ance from her adoptive parents; and, 
thirdly, that such adoption shall be a 
matter of public notoriety. I have already 
said that no ceremony of adoption is neces- 
sary nor is any deed of adoption necessary, 
though resort to both is sometimes had. 
When there is a ceremony or a deed or 
both, the question becomes a comparatively 
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simple one, for there is in the ceremony 
or inthe deed itself evidence both of the 
adoption and of the requisite public 
notoriety. In the great majority of cases, 
however, which come to these Courts, there 
is neither ceremony nor deed and what is 
to be relied upon to prove not merely the 
adoption, but adoption in the particular 
form of keittima adoption, are the Various 
domestic incidents in the life of the child 
and its adoptive parents, which go to show 
the fact and intention of the adoption. I 
cannot do better than to refer to the words 
of Lord Dunedin in May Ywet v. Ma Me 
(1) at p. 195*: l 

“It has already been laid down by this Board 
that, according to the law of Burma, no formal 
ceremony 
One may go further and say that, though adop- 
tion is a fact, that fact can either be proved as 
having taken place on a distinct and specified 
occasion, or may be inferred from a course of 
conduct which is inconsistent with any other sup- 
position. But in either case publicity must be 
given to the relationship, and it ig evident that the 
amount of proof of publicity required will be greater 
in cases of the latter category, when no distinct 
occasion can be appealed to.” | 

And again, in the later case in Ma Than 
Than vy. Ma Pwa Thit (2) Lord Parmoor 
Says: 

“There is no special ceremony in Burmese adop- 
tion, but the adoption must be a matter of publicity 


and notoriety.” 

What, therefore, the plaintiff has to 
prove is not only the fact of adoption but 
also the facts of the intention to adopt in 
the keittima form and of the public noto- 
riety which are necessary to constitute a 
valid adopticn in this manner. These 
principles have, I think, very recently been 
considered by my learned brother Ba U, J., 
who is more familiar with Burmese 
Buddhist Law than I. am, and they have 
not, T think, been dissented from Ma Than 
Nyun v. Daw Shwe Thit (3). There is one 
other question to which I desire to refer 
at this stage. Though an adepted child 
usually resides with the adoptive parents, 
that is not essential for a valid adoption. 
This has some bearing on the facts as 
they have emerged in this case. The 
authority for that proposition is to be found 
in the decision of the late Chief Justice 
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of the Court in Ma Mu v. U Nyun (4). That 
case on its facts was a peculiar one. The 
adoptee was an adult. A formal deed of 
adoption was drawn up and registered but 
the lady who was adopted did not actually 
come to live ia her adoptive parents’ 
house. In that case, therefore, there was in 
the formal deed of adoption ample evidence 
of the adoption itself and the fact of resi- 
dence with the adoptive parents was not 
in the least necessary to prove adoption. 
There was ample proof without it. While, 
therefore, this case is authority for the 
proposition that residence with the adop- 
tive parents is not one ofthe legal ingre- 
dients of a valid adoption, itis not in the 
least authority against the proposition that 
where other evidence is lacking, residence 
with tke adoptive parents is, if not essential, 
at any rate most valuable as evidence. I 
desire to make clear the difference bet- 
ween “residence” as acomponent part of 
the legal conception of adoption (which it 
is not) and “residence” as mere evidence 
of adoption. In a case in which one is 
dealing with minor children of tender 
years, there can be no doubt whatever that 
the actual taking of the child by the adop- 
tive parents into his or her house is almost 
essential to proving adoption where other 
evidence is lacking. Jndeed I remember 
no case of a child's adoption which has not 
been accompanied by residence in the 
adoptive parent’s house. U Ba Thaung has 
himself given evidence in this case and, 
being the plaintiff and the father of these 
children, he is obviously the person best 
able to tell us exactly what happened, and 
I propose for that reason to deal with his 
evidence carefully. 

It is, at the outset, noticeable that in 
his evidence he fixed “the occasion of 
adoption as January 3, 1932 ;“ but as the 
case developed, the ground was somewhat 
shifted and “the occasion of adoption” be- 
eame, I think, to be put as late as the end 
of July 1932, when Ma Ma Gyi, U Ba 
Thaung's wife, died and was buried. On 
January 3, 1932, Ba Thaung says that he 
took his wife and children upon a perfectly 
casual visit to Rangoon to see U Maung 
Maung Gyi and Daw Su. He has admitted 
that there wasno thought of adoption in 
his mind on this occasion. It must be 
remembered that U Ba Thaung was a poor 
Pleader of Myanaung, while U Maung 
Maung Gyi and his wife were rich Rangoon 
relatives. When he got there he says that 

(4) 12 R634; 154 Ind. Oas. 201; A I R1934 Rang. 
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the suggestion was definitely made by U 
Maung Maung Gyi avd his wife that they 
should adopt the two children. 'To that he 
says he consented provided the children 
were happy. Now, I point out at this stage, 
not the impossibility of» man parting se 
readily with his natural children, but, at 
any rate, the improbability that a man.and 
his wife would be ready light-heartedly to 
hand over his children to some one else and 
to deprive themselves altogether of heirs. 
That is the occasion that was at first relied 
upon by the plaintiff as constituting the 
adoption. He then went back to Mya- 
naung but returned about January 9. If the 
adoption had been arranged and consented 
to on this occasion one would have expected 
that to be the end of the matter but it 
was not because to take his own words, 
he said ; 

“The children are too young. You will not be 
able to look after them. I will take the children 


and I will come back and give them to you after 
ten months because they are in school.” 


He adds that he was made to pledge 
himself not to break his promise and that 
presents were given to the two children: a 
gold chain to the little girl and a silk 
longyi valued at Rs. 6 to the little boy. Hav- 
ing regard to the fact that the giving of pre- 
sents in most cases affords a valuable con- 
tribution to the sum total of the evidence 
relied upon to prove adoption, it is some- 
what remarkable that in this case these two 
rather trifling presents were the only pre- 
sents ever given from first to last by either 
U Maung Maung Gyi or Daw Su to the 
children. On this occasion he says that a 
photograph was taken to commemorate the 
adoption and he produces itas Ex A. I 
have given this photograph my most 
careful attention and to my mind it is not 
what the plaintiff says it is. If it is a 
Photograph to commemorate the adoption, 
it is exceedingly strange that U Ba Thaung 
himself was not in it and it is equally 
strange that three complete strangers who 
happen to have dropped in on a casual visit 
should be included. I am quite satisfied 
from the evidence that this pholograph is 
merely a group taken without any particular 
significance at all. Other groups were taken 
on tLe same day and it must be remem ber- 
ed that U Maung Maung Gyi and Daw Su, 
as the proprietors of The New Light of 
Burma had the whole of the photographic 
staff of that organization at their disposal. 
Tomy mind the photograph does not assist 
the plaintiff at all. 

The plaintiff took the children home 
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again at the latest on January 18, after 
a total stay of, at most, a fortnight. From‘ 
that day till now the children have never 
ceased to reside continuously with their 
parents up to the date of their mother's 
death and with their own father since. 
They have never lived in U Maung Maung 
Gyi's or Daw Su's house. If there has been, 
indeed, an adoption, it is to my mind a 
most singular thing that the children were 
not brought into, and made part of the 
household of their adoptive parents. 
Nothing then happened until July 1933, 
when Ma Ma Gyi, the children's mother 
died. The bulk of the plaintiff's evidence 
is directed to what happened on this oces- 
sion. It is said that Ma Ma Gyi on the day 
before her death, when she obviously knew 
she was dying, made her husband promise 
that he would take the children to U Maung 
Maung Gyi for the purpose of being adopted’ 
by him. There is much evidence that Ma- 
Ma Gyi said this Each witness put itin 
different words, but the purport is the 
same. The fact is that U Ba Thaung was 
charged by his dying wife to give away. the. 
children in pursuance of a preceding 
arrangement with U Maung Maung Gyi. 
Now, the obvious comment upon that seems 
to me to be that it explodes the theory that 
there had been any definite adoption in 
January 1932. If the adoption had been 
complete in January 1932, there would 
have been no necessity for Ma Ma Gyi to 
endeavour to keep her brother up to his 
promise On the face of the plaintiff's 
story it seems tome that up to this point 
there could in January 1932, have been no 
more than some conversation about adop- 
tion ending by U Ba Thaung saying that he 
would take the children away for the time 
being and bring them back later. There 
was, in my view, no complete adoption up to 
that point. 

On the day after the funeral, at which U 
Maung Maung Gyi attended, it is said that he 
asked whether he should take the children 
home at once. If he had already adopted | 
them he was of course entitled totake the 
children. But he was told by their father 
that they could not go yet, but would be 
brought about a month later. There then ` 
came on October 4, in the form of Ex. B 
the only piece of evidence on the part of, 
the plaintiff that has caused me any real 
anxiety. Jt was a letter from Daw Su in 
which she apologises for not being present 
at the funeral and adds a request to Ko Ba. 
Thaung to bring the children and she” 
does inthat letter refer to Ma Ma Gyi as 
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having desired them to be sent immediate- 
ly. If there were any other evidence which 
1 could rely upon to support an adoption 
and if the children had been sent in 
pursuance of that letter, 1 should have 
found that letter strong evidence in 
favour of adoption; but,'if ib is taken in 
combination with all other circumstances 
in this ease it does not turn the scale 10 
my mind in view of what follows. Ko Ba 
Thaung in fact did not take the children 
to Rangoon but on October 24, he went 
there by himself and saw Daw Su and U 
Maung Maung Gyi. He was asked why 
he had not brought the children and the 
reason he gave was that he had heard that 
U Maung Maung Gyi was in ill-health and 
he was not willing to commit the children 
to them untilhe got better. Now, to my 
mind that is not consistent with the children 
having been already adopted. If the 
children had been adopted, U Maung Maung 
Gyi and Daw Su were entitled to have 
them and U Ba Thaung would not have 
been entitledto suy: “I am not going to 
send them at present’. It is obvious that 
U Ba Thaung had not at this point parted 
with his parental rights over the children. 
He may have been considering doing su 
but I am satisfied that he had not 
actually done it. It may have been that 
Daw Su and her husband were anxious 
to have them; but that by itself is not adop- 
tion. 

. There is then left an interval of time of 
a year until September 29, 1933, when U 
Maung Maung Gyi died. During the 
whale of this time the children lived with 
their father at Myanaung without any trace 
of his having surrendered hie position as 
their father. Apparently no attempt was 
made inthe interval by U Maung Maung 
Gyi or Daw Su to recover them. U Ba 
Thaung and the children went to U Maung 
Maung Gyi's funeral and, ace.rding to his 
story, he was asked “Are you going to take 
the children back or leave them ?” Thut is 
not the sort of question that would be asked 
of aman who had already definitely given 
his children in adoplion. His answer given 


to Daw Su was: 

“Youare very ill, It will be advisable for me to 
take the children back with me. I will bring them 
back when you are well.” 


And Daw Su replied “All right, do not 
leave me alone; please come and see me 
now and then”. That, again, to my mind, 
is, not consistent with the children having 
been actually adopted. There is then a 
still greater interval of sixteen months 


Ü uA THAUNG v. DAW U (RANG) 


621 

until March 1935 during which the children 
lived quietly with their father at Myanaung. 
The time came for the boy tobe shinbyu 
and U Ba Thaung approached Daw Su 
in the matter. Now, if Daw Su had been 
this boy's mother by adoption it would 
have been her duty to shinbyw him and there 
would have been no question of charity. 
Lam satislied that what happened was that 
U Ba Thaung, having a rich relative in 
Rangoon, approached her to relieve him of 
the expense of shinbyuing the boy and 
this impressicn is I think confirmed by the 
fact that the shinbyuiny was not of Maung 
Mya Han alone but of him and two others 
and, moreover, in the shinbyu invitation 
cara Maung Mya Han is expressly des- 
cribed as tue son of U Ba Thaung and not 
as the son of Daw Su. The actual 
shinbyu ceremony took placecn April 12, 
1935. Nothing then happened until Janu- 
ary 13, 1936, when Daw isu herself died 
and this dispute arose. The plaintiff has 
produced a volume of evidence mostly 
directed to what happened on the occasion 
of U Maung Maung Gyi’s visil when Ma 
Ma Gyi was buried. Even though I accept 
it that Ma Ma Gyi had expressed a wish 
for the children to be adopted by Daw Su 
and even though I accept that U Maung 
Maung Gyi, on the occasion of that funeral, 
had expressed his willingness to adopt, it 
still does not enable me, in view of the 
course which events tock, to come tothe 
conclusion that there was an actual comp- 
leled adoption. It is inconceivable to me 
that the children snould have been left at 
Myanaung with their father for those years. 
The father throughout was refusing to 
surrender the children to the custody of 
U Maung Maung Gyi and Daw Su on one 
pretext or another. There were intervals 
of months and years at atime during which 
U Maung Maung Gyi and Daw Su took no 
apparent interest in the children. With 
the singie exception of the two trifling gifts 
that I have mentioned, no presents were 
given to them. While a few people have 
come forward to say tbat on the occasion 
of Ma Ma Gyi’s funeral they were told of 
the contemplated adoption; there was, I am 
satished, nothing in the nature of any 
public notoriety either in Rangoon or in 
Myanaung given generally or publicly to 
the fact that the children had ceased to be 
the children of U Ba Thaung and had 
become the children of U Maung Maung 
Gyi and Daw Su. What I think is the truth 
of the matter is that there were conversa- 
tions from time totime about the possible 
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adoption of these children and that advant- 
age of those conversations is now sought to 
be taken by the plaintiff, but that there ever 
was any completed adoption I am certainly 
not satisfied. 

I have had the evidence of three persons 
on the part of the defendants, tLe evidence 
of Daw U and Daw Nu themselves and the 
evidence of Maung Tin. Daw Nu and Daw 
U were obviously most intimate with Daw 
Su, and they have told me that they had 
never heard a word suggested about any 
adoption of the children until after Daw 
Su's death Itis true that they are inter- 
ested parties but they gave their evidence 
in the witness box most impressively which 
the plaintiff himself certainly did . not. 
Maung Tin is the manager of The New 
Light of Burma and he lived in U Maung 
Maung Gyi and Daw Su's house continuous- 
ly since prior to 1931. He has told me that 
he never heard anything of this adoption 
until after Daw Su's death. On the whole I 
have come to the conclusion that upon the 
evidence I have heard the plaintiff has 
altogether failed to establish for the two 
minor defendants the status of keitttma 
adopted children. I think, therefore, that 
this suit must be dismissed, and I dismiss 
it accordingly. U Ba Thaung has chosea to 
bring this suit as the plaintiff and he must 
pay the costs. Daw U and Daw Nu are 
entitled to one set of costs which | assess 
at 20 gold mohurs together with a special 
Advocate's fee of five gold mohurs for each 
day of the four days hearing. The defend- 
ants, Ma Khin Htwe and Maung Mya Han, 
are entitled to another set of costs which I 
assess at five gold mohurs together with a 
special advocatal fee of five gold mohurs for 
each day of the four days hearing. This 
leaves me yet to dispose of Civil Misc. No. 34 
of 1936. The appellants, Daw U and Daw 
Nu, have proved to my satisfaction that they 
are entitled to a succession certificate 
under Part 10, Succession Act, 1925, as the 
sole heiresses of Daw Su deceased. Accord- 
ingly Ishall make an order in the Oivil 
Miscellaneous Suit No. 37 of 1936 for the 
grant to them jointly of a succession certi- 
ficate in respect of her estate. The form of 
the certificate will be drawn up by the 
Registrar who will, if there is any difficulty, 
refer the matter to me. The applicant must 
furnish a bondto the satisfaction of the 
Registrar in accordance with s. 375, 
Succession Act, 1925, in respect of the sum 
əf Rs. 25,000. There will be no order for 
costs as regards the Civil Miscellaneous 
proceedings. Liberty to any party to apply 
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as to the discharge of the Receiver or other- 
wise. 
N. Order accordingly. 


a ra jama 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 813 


of 1936 
December 9, 1936 e 
ALLSOP, J. 
KHIMA NAND AND AaNotsHR—APPLIOANTS 
versus 


EMPEROR traroven PREM SINGH— 
OPPOSITE PARTIES 

Tort-—-Defamation—What constitutes defamation. 

There can be no offence of defamation unless the 
defamatory statement is published or communicated 
to a third party, that is, to a party other than the 
person defamed. The question whether there is 
such publication or not is one of fact and the ques- 
tion may be decided either by direct evidence or on 
the circumstances of the case. Queen-Hmpress v. 
Taki Husain (1), explained. 

Cr. R. App. from an order of the District 
Magistrate, Almora, dated August 26, 1936. 

Mr. B. L. Dave, for the Applicant. 

Mr. D. P. Uniyal, for the Opposite 
Parties. 

The Assistant Government Advocate, for 
the Crown. 

Order.—This is an application for the 
revision of an order by the District Magis- 
trate of Almora directing further inquiry 
into a case in which the accused were dis- 
charged. The allegation against the accus- 
ed was that they had been guilty of 
defamation in that they had written on a 
post-card to the complainant that a notice 
of enhancement of rent which he had issued 
to them was due tothe fact that they had 
refused to give false evidence for him. 
The Magistrate discharged the accused be- 
cause he held that there was no offence of 
defamation where the defamatory statement 
was made in a communication addressed to 
the person defamed. The learned District 
Magistrate came to the conclusion that this 
rule -did not apply to the present case 
because the defamatory statément was 
written upon a post-card. It is argued in 
revision that the learned District Magistrate 
was wrong because it has been held in the 
case of Queen Empress v. Taki Husain (1), 
that in no case can a defamatory statement 
contained in a communication addressed 
to the person defamed justify a conviction. 
Jt seems to me that no general rule of this 
kind was laid down in the case. The only 
rule is that there can be no offence of de- 
famation unless the defamatory statement 

(1) 7 A 205. : 
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is published or communicated to a third 
party, that is, to a party other than the 
person defamed. The question whether 
there is such publication or not is one of 
fact und the question may be decided either 
by direct evidence or on the circumstances 
of the case. In my opinion there is no 
reason to interfere at this stage. I reject 
the applicaticn. The temporary stay order 
is discharged. 

D. Application rejected. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 9 of 1932 
October 22, 1936 
Davis, J. CO. AND Muuta, A. J. O. 
ROCHANBAI DDHOMAL AND OTHERS 
, ~~ APPELLANTS 
~ Versus 
MOTUMAL SHEWARAM AND OTHERS 
— RESPONDENTS 

Arbitration Act (IX of 1899), s. 14 — S. 14, if 
covers inguiry into and decision on question of 
validity of submission—Such question heard and de- 
cided-—Whether bars subsequent sutt to re-agitate 
it~—Res judicata. : 

The words of s. 14, Arbitration Act, are suf- 
ciently wide to cover an enquiry into and a deci- 
sion on the question of the validity of the submis- 
sion. As the basis of an arbitration is the sub- 
mission, 80 the improper procuring of an arbitra- 
tion, which is covered by s. 14, Arbitration Act, 
must include the question of the validity of the sub- 
Mission, 

Ii the Court has power to hear and decide this ques- 
tion, and hears and decides it, there is no reason why 
the principle of res judicata should not apply and why 
the party aggrieved should be allowed to re-agitate 
the question. E. D, Sassoon & Co. v. Ramdutt Ram- 
kissen Das <4) and Amar Nath Shri Ram v. J. 
Eichholz (5), referred to. 

F. O. A. against the decree of Mr. Aston, 
A.J. ©., dated October 13, 1931, reported in 
136 Ind. Cas. 006. 

Mr. Khanchand Gopaldas, for the Appel- 
lants. 

Mr. Kodumal Lekhraj, for the Respond- 


ents. 


Davis, J. C.—This is an appeal against 
a judgment of Aston, A. J.C., dismissing 
a suit for a declaration that an award 
was void on the ground that the question 
was res judicata, having been decided in 
proceedings under the Arbitration Act 
by an order of the Judge under s. 14. 
The plaintiff in this suit was a widow. 
Her five minor children were also plaint- 
iffs by her as next friend, and the basis 
of her case was that the reference had 
been obtained from her by misrepresenta- 
tion. The learned Additional Judicial 
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Commissioner, however, held that this 
question had already been heard and de- 
cided by the Judge competent to do so 
in proceedings under s. 14, Arbitration Act; 
and that that decision still stood and was 
final. Itis contended, however, on behalf 
of the appellants that s. 14 of the Act con- 
fers upon the Judge no power to decide 
as to the validity of the reference, and 
reliance is placed .upon the judgment of 
Rupchand, A. J.C.,in Dattaram Munshilal 
v. Harjimal & Sons (1), who himself exer- 
cised the jurisdiction which is now chal- 
lenged. We think the question can best 
be decided by consideratian of the words 
ofs. 14, Arbitration Act itself. This section 
is as follows : 

‘l4. Where an arbitrator or umpire has miscon- 
ducted himself or an arbitration or award has 


been improperly procured, the Court may set aside 
the award.” 


Tne yuestion then is whether the words 
‘an arbitration has been improperly pro- 
cured” ins. 14 of the Act cover a submis- 
sion obtained by fraud? In our opinion, 
they do. Itis argued for the appellants 
that s. 14, Arbitration Act, covers only two 
parts of the proceedings, the actual arbi- 
tration ilself and the award, and does not 
cover the agreement to refer, commonly 
called a reference. The basis of the arbi- 
tration is the submission defined in s. 4 (b) 
of the Actas a 

“written agreement tosubmit present or future 


difference to arbitration, whether an arbitrator ig 
named therein or not; 


and it is argued that as this submission 
is the very basis of the Court’s proceed- 
ing, it is the very foundation of the juris- 
diction of the Judge, so the Court must 
accept that submission as properly made 
and cannot enquire into what may be 
called the source or origin of its own 
jurisdiction. It is true that in the case 
referred to above, Rupchand, A. J. C., was 
of the opinion, that the Judge acted with- 
out jurisdiction in going into the question 
whether an award was or was not bad on 
account of multifariousness, but we do not 
think the learned Judge meant that the 
Judge could not enquire as to whether he 
had or had not jurisdiction to enquire, but 
that he could not enquire into the merits 
ofa question not included within the pro- 
visions of s. 14 of the Act. On the other 
hand, a Bench ofthis Court, in Pokardas 
Jashiomal v. Forbes, Forbes, Campbell & 


Co., Ltd. (2), at p. 132*, has held that al] 
(1) 24 SLR 145; 121 Ind. Oas. 161; AI R 1930 
Sind, 170; Ind. Rul. (1980) Sind. 33. 
(2) 681 R127; 19 Ind. Cas. 363. 


¥Page of 6 S. L. R.—[Hd.] 
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tribunals whose jurisdiction is disputed 
on stated grounds are bound to holda 
judicial investigation into such dispute and 
to take jurisdiction or not, according to the 
result. But the decision of an inferior tri- 
buna) of the question of its own jurisdict.on 
is not nal : per Willesx, J., in Lundon Gor- 
poratton v, Cox (3). We do not think, 
therefore, that it was not competent to the 
arbitration Judge to consider the question 
of jurisdiction. It appears, however, the 
question of jurisdiction was not raised 
as such, but the objections raised by the 
appellant included the question of the vali- 


dity ofthe submission which is the ques- - 


tion on which jurisdiction is now challeng: 
ed, and this question was heard and de- 
cided by the Judge. We agree, however, 
with Aston, A. J. O., that the words of s. 14, 
Arbitration Aci, are sufficientty wide to 
cover an enquiry into and a decision on 
the question of the validity of the sub- 
mission, and though, were it clear from 
the words of the section this could not be 
done, we should without hesitation say so, 
we cannot conceal from ourselves the fact 
that necessarily to force the parties to an 
arbitration, who dispute the validity of a 
submission, to a separate suit in Court, 
would, in this country, impose a great hard- 
ship on poor people. It happens that in 
this case it isa widow who has had re- 
course to separate proceedings, but In many 
cases it would bea widow who would suffer 
if it were held that a Court could not 
under s. 14 of the Act consider the validity 
of the submission or agreement or refer- 
ence; by whatever name it may be called. 
it appears to us that as the basis of an 
arbitration is the submission, so the impro- 
per procuring of an arbitration, which 1s 
covered by a. 14, Arbitration Act, must in- 
clude the question of the validity of the 
submission. 

It is argued by the appellant that the 
word ‘arbitration’ is used in s. 14 of the 
Act to cover only the actual sitting or pro- 
cedure of the arbitrators. Ib would cover 
only such cases, as arbitrators induced to 
Sit at a particular lime or ata particular 
place by fraud or misrepresentation, but 
we think this is only one aspect of the case 
covered bys. 14, and that the improper 
procuring of on arbitration coversthe im- 
proper procuring of a submission which is 
its basis. If then the Court has power to 
hear and decide this question, and hears 
and decides it, we see no reason why the 


principle of res judicata should not apply 
3) (1867) 2 H. L. 239; 36 L J Ex, 225: 16 W R 44. 


BHUDEO V. RAM (ALL) 


16910 


and why the party aggrieved should be 
allowed to re-agitate the question. In this 
case, the appeliant had aright to apply in 
revision which she did not do, although it 
is well-known that this Court will, where 
necessary, interfere under s. 115, Civil Pro- 
cedure Code on question of jurisdiction. It 
ig said, however, that this view is con- 
trary toa judgment of the Privy Council 
in E.D. Sassoon & Co. v., Ramdutt Ram- 
kissen Das 4), but this case appears to us 
to decide that on a question of jurisdic- 
tion the party has an alternative remedy 
by suit ; and so the principle of res qudicata 
18 limited in its application to this extent, 
that the question of jurisdiction is not one 
that a party is buund to raise in proceed- 
ing under s. 14, Arbitration Act, and 
Expl. 4, tos. 11, Civil Procedure Code, will 
hot apply to this question of jurisdiction; 
but the case does not say thakif the ques: 
tion is raised, heard and decided, that 
question can be re-agitated in a separate 
suit. The view we have taken is also the 
view of the learned Judge in the case of 
Amar Nath Shri Ram v. J, Eichholz (5), 
We, therefore, think the Judge in the lower 
Court was rigat and we dismiss this ap- 
peal wiih costs. 

N, Appeal dismissed. 

(2) 50C 1; 70 Ind. Cas. 777; A I R 1922p. O, 
374; 497 A 366; 37C LJ 336; 4MLJ 798; 27 CW 
N 660; (1923) M W N 372;18 L W 537; (P.C) 


(5) AIK 1932 Lah. 378; 137 Ind. ‘Gaz, 846; 33 P 
L R 365; Ind, Rul. (1932) Lah, 364, 


ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No, 1182 
of 1935 

January 5. 1937 
Niamat ULLAH, J. 

BHUDEO — JUDGMENT-DEBTOR—APPRLLANT 

versus 
Srimatti RAM DEVI—DEOREE-HOLDER AND 


ANOTHER—~J UDGMEN T@DEBTOR-— RESPONDENTS 

U. P. Assistance of Tenants Act (VIII of 1932), 
ss. 2, 3, 4—Appltcability of—Ss 2and 3 apply to 
decrees passed after Act came into force—S. 4 
applies to decrees prior to Act. 

The object of s. 4, U. P. Assistance of Tenants 
Act, is merely toextend the benefit of the Act to 
tenants against whom decrees for arrears of rent 
had been passed before the Act came into force and 
who hadno opportunity atthe time of the passing 
of the decree toapply for the benefits of ss.2 and 
3. Section 4 cannot be so read asto make it ap- 
plicable to decrees passed in suits commenced after 
the passing of the Act. Sections 2 and 3 were in- 
tended to apply to decrees passed after the Act 
came into force and s. 4 was intended to apply to 
decrees passed before it. 

Hx. 8. ©. A. from the decision of the Dis- 


trict Judge, Aligarh, dated July 10, 1935. 
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Mr. Panna Lal, for the Appellant. 

Mr. S. N. Verma, for the Respondents. 

Judgment.—This is an appeal by a judg- 
ment-debtor who is a tenant of agricultural 
land, from the order cf the District Judge, 
Aligarh, and arises from proceedings which 
purport to have been taken under s. 4, 
United Provinces Assistance of Tenants 
Act (Act VHI of 1932), which came into 
force on August 11, 1932. The respondent 
land-holder instituted a suit for arrears of 
rent against the appellant and obtained a 
decree on August 18, 1933, that is long 
after the passing of the aforesaid Act. The 
appellant made an application after the 
decree was passed for action being taken 
under‘the Act. The lower Courts have held 
that, the decree for arrears of rent having 
been passed after the Act came into force, 
no action thereunder could be taken. The 
point in controversy will appear from a 
perusal of ss. 2 to 4 of the Act, which were 
enacted as an emergency measure for relief 
being given totenants in respect of arrears 
for thé years 1337 and 133; Fasli : s. 2 em- 
powers the Court to remit the arrears up to 
29 per cent. in certain cases where a suit is 
brought by the landlord for arrears of rent 
in respect of those two years. Section 3 
further empowers the Court to make the 
decretal amount payable by instalments. 
Section 4 lays down that : 

“The provisions of this Act shall apply to decrees 
already passed but so far unexecuted for arrears of 
1337 and 1338 Fasli, provided that the tenant or 
thekadar files an application that it be so applied 
and along with his application deposits in Court an 
instalment equal to one-fourth of the sum decreed.” 

The record does not show that he made a 
deposit of one-fourth of the sum decreed. 
The lower Courts are of opinion that s. 4 
applies to decrees passed before Act VILLI of 
1932 came into force. It is contended that 
this View is erroneous and that the expres- 
sion “decrees already passed” means no 
more than decrees subsisting at the time 
of the application. The whcolescheme of the 
Act negatives the argument put forward on 
behalf of the appellant. Section 2 entitles 
a tenant, against whom a suit for arrears of 
rent for 1336 and 1337 is instituted, to 
claim remission, and the Court is empower- 
ed to pass a decree only for a smaller sum. 
Section 3 gives further relief to the tenant, 
so that the decretal amount, that is, the 
arrears less remission allowed under the 
preceding section, are made payable by 
instalments. These reliefs could be granted 
in all suits instituted after the Act was 
passed. The object of s. 4 is merely to 
extend the benefit of the Act to tenants 
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against whom decrees for arrears of rent for 
those years had been passed before the 
Act came into foree and who had no opport- 
unity at the time of the passing of the 
decree to apply for the benefits of ss.2 and 
3. I do not think s. 4 can be so read 
as to make it applicable to decrees 
pissed in suits commenced after the passing 
of the Act. A tenant against whom a suit 
is instituted after the passing of the Act 
and who fails to invoke the aid of ss. 2 and 
3 cannot, after the decree is passed, have a 
second opportunity of applying to the Court 
that action can be taken under these sec- 
tions. Ifthis had been the intention of the 
Legislature, s. 4 would have been worded 
in much simpler language. It would have 
been enough to say: “The provisions of 
this Act shall apply to all decrees for arrears 
of rent for 1337 and 1338 Fasli.” 

Such a provision would have covered 
cases of all decrees for arrears in respect of 
those years, whether they were passed before 
or after the Act came into force. The Act 
clearly speaks as from its own date, and 
taken as a whole and with due regard tothe 
object underlying it leaves no doubt to my 
mind that ss. 2 and 3 were intended to apply 
to decrees passed after ihe Act came into 
force and s. 4 was intended to apply to 
decrees passed before it. In this view the 
appeal has no force and is dismissed with 
costs. 

D. Appeal dismissed. 





LAHORE HIGH COURT. 
First Civil Appeal from Order No. 223 
of 1936 
January 7, 1937 
BHIDR, J. 
BANWARI LAL—APPELLANT 
VETSUS 

Tus PEOPLES BANK or NORTHERN 
INDIA, LIMITED AND OTHERS— RESPONDENTS 

Insolvency—Companies Act (VII of 1913), s. 171 
—Insolvency proceedings, if can be continued against 
company in view of s. 171. 

The provisions of s. 171, Companies Act, are 
very wide and though an application for discharge 
may not start independent proceedings, the section 
would require leave of the High Court even for 
the continuation of insolvency proceedings already 
taken, 

F. C. A. from the order of the District 
Judge, Ferozepore, dated April 23, 1936. 

Mr. R. P. Khosla, for the Appellant. 

Mr. Bhagwat Dayal, for the Respondents. 

Judgment.—The only point for deci- 
sion is whether the insolvency proceedings 
could be proceeded with as against res- 
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pondent Company in view of s. 171 of the 
Indian Companies Act. The provisions of 
s.171 are very wide and though an ap- 
plication for discharge may not start in- 
dependent proceedings, the section would 
seem to require leave ofthe High Court 
even for the continuation of legal proceed- 
ings, already taken. I dismiss the appeal 
with costs 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision Applications Nos. 988, 
989 and 990 of 1936 
January 28, 1937 
GANGA NATA, J. 

AYUB ALI— APPLICANT 
l VETSUS 
HMPEROR~—Oppostrs -PARTY 

Sugar Cane Act (VIII of 1934), s. 7 (1)—Rules under 
—U. P. Sugarcane Rules, 1934, rr. 8 (2) and 9— 
R. 8 (2), scope of—Weight determined in accord- 
ance with r. 8--Allowance for fraction, if can again 
. be made, 

Rule 8 (2), of U. P. Sugarcane Rules, 1934, relates 
only to weighments; it has nothing to do with the 
rules for payment with which r. 9 deals, The 
weight has to be ascertained only for the purpose of 
payment. After having once ascertained the weight 
in accordance with therules given in r. 8 there re- 
mains no occasion or justification for making again 
any allowance for any fraction. If the purchaser 
were entitled to any such allowance, there should 
have been some mention of ibinr. 9(4) which pro- 
vides for an allowance for half a seer per full 
maund in casethe cane is brought bound in bundles 
and weighed in bandles. 


Cr. R. App. from an order of the Sessions 
Judge, Budaun, dated August 21, 1936. 

Mr. K. D. Malaviya, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—Criminal Revisions Nos. 989 and 
990 of 1936 have been, heard and disposed 
of with this Criminal Revision (No. 983 of 
1936). All these applications are in revision 
against conviction under r. 12 (1) for breach 
of r.9(4) and against the sentence under 
r. 12(5) of the U. P. Sugarcane Rules, 1934. 
Rule 9 (4) lays down ; 

“No deduction shall be made from the weight of the 
cane on the ground that the cane is improperly stripp- 
ed or on any other ground whatever: Provided that 
where cane is brought bound in bundles and weighed 
in bundles, a deduction not exceeding half a geer per 
full maund of cane may be made on account of the 
weight of the binding materials.” 

This deduction of half a seer per maund 
is called ‘karda’. The net weight of cane 
in these cases was (1) 11 maunds 20 seers; 
(2) 13 maunds 30 seers and (3) 13 maunds 
3y seers. The applicant was entitled to a 
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deduction of 54 seers from 11 maunds 20 
seers and of 64 seers from 13 maunds 30 
seers. The applicant was liable for payment 
for 11 maunds 144 seers in one case and for 
13 maunds and 234 seers in the other two 
cases. The applicant actually paid to the 
sugarcane owner for 11 maunds 10 seers 
instead of 11 maunds 144 seers and for 13 
maunds 20 seers instead of 13 maunds 235 
seers in each of the two remaining cases. 
The applicant has been convicted for the 


‘breach of r.9(4) of the U. P. Sugarcane 


Rules, 1934, and bas been sentenced to a fine 
of Rs. 15 in each case under r. 12 (5) which 
lays down: 


“A breach of any other rule not otherwise provided 
a gal be punishable with fine not exceeding 
8 Mis 


The applicant relies on r. 8(2) and con- 
tends that he was entitled to the deductions 
which he kad made. Rule 8 (2) lays down : 

“All weighments of sugarcane shall be made by 
the maund of 82 2-7 lb. and multiples thereof. Where 
weighment is made on a weighbridge, the weight shall 
be recorded to the nearest quarter maund. here 


weighment is made on a beam scale the actual weight 
shall be recorded.” 


His contention is that he was entitled to 
an allowance for fractions at the time of 
weighment and again at the time of pay- 
ment after having made deduction for karda. 
Rule 8 (2) relates only to weighments; it 
has nothing to do with the rules for pay- 
ment with whichr.9 deals. The weight has 
to be ascertained only for the purpose of 
payment. After having once ascertained 
the weight in accordance with rules given 
in r. 8 there remains no occasion or justi- 
fication for making again any allowance for 
any fraction. If the purchaser were entitled 
to any such allowance, there should havo 
been some mention of it in r, 9 (4) which 
provides for an allowance for half a seer 
per full maund in case the cane is brought 
bound in bundles and weighed in bundles. 
As has been mentioned in r. 8 (2) where 
weighment is made on a beam scale the 
actual weight has to be taken into account. 
In the case of weighment by beam scale 
the purchaser is not entitled to any allow- 
ance whatsoever for any fraction, but ac- 
cording to the contention of the applicant 
he would be entitled to an allowance for 
fractions after deducting the karda from 
the actual weight. I, therefore, agree with 
the learned Judge and find that the appli- 
cant has committed breach of the rule, 
There is no force in the application. It is, 
therefore, ordered that these applications be 
rejected and the conviction and sentence be 
confirmed. 

D. Application rejected. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Applications Nos. 984 
and 925 to 957 of 1936 
February 1, 1937 
Ganca Nata, J. 
ZANID HUSAIN—APPLIcANT 
VETSUS 


EMPEROR—Opposits PARTY. 

Surgarcane Act (VIII of 19834, s 7(b)—Rules under 
—U. P. Sygarcane Rules, 1934, R. 14 (1)—Com- 
plaint by District Magistrate — Presumption—Court, 
if competent to take cognizance upon such com- 
plaint. 

Rule 14 of U. P. Sugarcane Rules, 1934,deals with 
two matters, namely (1) the cognizance of a complaint 
by a Court and (2) the making of a complaint made by 
a District Magistrate, The word ‘shall’ in part 2 or 
the rule deals with the second matter and is only for 
the guidance of the District Magistrates, As soon as 
a complaint ismade by a District Magistrate it would 
be presumed that he has satisfied himself that there 
was a general complaint of non-payment within the 
prescribed time. Unlessa District Magistrate is so 
satisfied he would never make a complaint. As soon 


as a complaint is made bya District Magistrate the . 


Court is compstent to take cognizance of it. 

Cr. Rev. App. from an order of the 
tii Judge, Budaun, dated Angust 21, 
1936. 

Mr. K. D. Malaviya, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Order.—Criminal Revisions Nos. 985, 
986 and 986 of 1936 have been heard and 
disposed of with this Criminal Revision 
(No. 984 of 1936). These are applications 
in revision against the conviction and 


sentence of the applicant under r. 12 (1) 
(ih), U. P. Sugarcane Rules. In all the 
cases the same point of law arises. Under 


r. 9(1) all payments for cane purchased 
for asugar factory shall be made at the 
-purchasing centre within 24 hours of 
demand ; provided that in the case of pur- 
chases made at such purchasing centres 
(other than the sugar factory premises) as 
may be approved by the District Magis- 
trate, payments shall be made within seven 
days of demand. Under r. 12 (1) (hk), a 
licensed purchasing agent or any person 
acting on his behalf who fails to make 
payments for cane purchased for a sugar 
factory in accordance with the provisions 
of r. 9 (1) becomes liable for punishment 
with afine which may extend to Rs. 500. 
The applicant has been charged in all these 
- cases with not making payments for cane 
purchased by him for sugar factory within 
the time specitied. The prosecution was 
started on a complaint made by the learned 
District Magistrate. Rule 14, cl. (1) lays 
down 

“No prosecution shall be instituted under these 
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rules except upon complaint made by or under 
authority from the District Magistrate, provided 
that the District Magistrate shall not make a com- 
plaint or pass an order for prosecution for an offence 
under r. 12 (k; unless he is satisfied that there is 
a general complaint of non-payment within the 
prescribed time." 

It has been urged on behalf of the 
applicant that no complaint could have 
been made by the District Magistrate unless 
and until he had satisfied himself that 
there was a general complaint of non-pay- 
ment within the prescribed time. Rule 14 
deals with two matters, namely (1) the 
cognizance of a complaint by a Court 
and (2, the making of a complaint by a 
District Magistrate. The word ‘shall’ in 
part 2 of the rule deals with the second 
matter and is only for the guidance of the 
District Magistrates. As soon as a complaint 
is made by a District Magistrate, it would 
be resumed that he has satisfied himself 
that there was a general complaint of non- 
payment within the prescribed time. It 
is obvious that unless a District Magis- 
trate is so satisfied he would never make 
a complaint. As soon as a complaint is 
made bya District Magistrate, the Court 
is competent to take ecgnizance of it. Con- 
sequently there is no illegality in the cases. 
There is no force in the applications. They 
are, therefore, rejected. 

D. Applications rejected. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1279 of 1932 
November 4, 1936 
VARADAOBARIAR, J. 
MEENAKSHI AMMAL AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
RAMASAMI JOSIER AND ANOTHER 
— DErENDANTS— RESPONDENTS 

Hindu Law —Succession—Illegitimate children. 

The general principle of Hindu Law is to limit 
heirship to legitimate issues and though there is 
a special exception made by the -text in the 
case of illegitimate sons amongst sudras, similar 
adepi; by way of analogy cannot be recog- 
nised, 

S. CŒ. A. against the decree of the Dis- 
trict Court, of West Tanjore in A. S. No. 
962 of 1931, preferred against the decree 
of the Court cf the District Munsif, Tiru- 
vadi in O. 8. No. 41 of 1931. 

Mr. K. S. Desitkan, for the Appellants. 

Mr. S. Muthiah Mudaliar, for the Res- 
pondents. 
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Judgment.—The parties are governed 
by the ordinary Hindu Law and not by 
any ruleof custom as in the case of 
dancing girls. The general principle of 
the Hindu Law is undoubtedly to limit 
heirship to legitimate issue but in the 
case of illegitimate sons amongst sudras a 
special exception has been made by the 
texts. One should ordinarily have thought 
(on the analogy of the principle of expressio 
unius) that this itself is a clear indica- 
tion against recognising similar exceptions 
by way of analogy. The decision in 
Subramania Iyar v. Rathnavelu Chetty (1) 
proceeds on the footing that as the special 
text relating to the illegitimate son must 
proceed on the footing of a recognition cf 
sapindaship between the illegitimate son 
and his -putative father, the latter may 
well be held to be a sapinda of the il- 
legitimate son, and as such entitled to in- 
herit his property. There isno scope for 


the extension of this reasoning by ana-- 


logy. Similarly the recognition of a right 
of inheritance as between the mother and 
illegitimate daughter. Drudappa v. Bhi- 
mawa (2) will not warrant an extension 
of sapindaship to other relations because 
in that very case the learned Judges were 
not prepared to postulate sapindaship 
between the putative fatherand the illegi- 
timate daughter. 

The opening sentence in page 763 of 
Ghose’s Hindu Law (3rd Edition) restricts 
the illegitimate child’s inheritance, to the 
mother’s property. The decision of the 
lower Appellate Court is right and the 
second appeal must be dismissed with 
costs. 

Leave to appeal granted. 


A. Appeal dismissed. 


(1) 41 M 44; 42 Ind. Cas. 556; A IR 1918 Mad. 
1346; 22 M LT 94, 6L W 149; 33M L J 224; 
(1917)M W N 688 (FB) 

(2) 45 B 557; 59 Ind. Oas, 561; AJR 1921 Bom, 
137; 22 Bom. LR 1306. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 308 of 1935 

January 21, 1937 
NIAMAT ULLAH, J. 

HAMID UDDIN-—PLAINTIFE—APPELLANT 

VETSUS 
AKBAR HUSAIN—Dgrenpant— 
RESPONDENT 
Agra Tenancy Act (III of 1926), s. 44—Entries in 
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yuinguennial registers opposed to statement in parii- 
tion “chitthis", whether incorrect—Sutt under s. 44-—- 
Limitation—Unathorised occupation—Onus. 

The entries at the quinquenial settlement or, for the 
matter ofthat, inother settlements, go far as they are 
opposed tothe entries in the partition ‘chttehis’, must 
be held to be incorrect. 

Period of limitation for a suit under 8.44, Agra 
Tenancy Act, is that prescribed by Serial No. 2 of 
Group B, Sch. IV of that Act, which provides limita- 
tion of 12 years to be computed from the date when 
the landholder first knew ofthe unauthorized occupa- 
tion of the land by the defendant. It is for the land- 
lord to prove that he obtained knowledge of the 
defendant's unauthorised occupation within 12 
years. 


S. C. A. from the decision of the District 
Judge, Allahabad, dated November ð, 
1934 


Mr. Mahbub Alam, for the Appellant. 
Mr. K. C. Wital, for-the Respondent. 


Judgment.—I have heard this case at 
considerable length, and in my opinion the 
decree passed by the lower Appellate Court 
must be upheld. After a careful considera- 
tion of the relevant papers I do not, however, 
find myself in agreement with that Court 
that the plaintiff has failed to establish his 
title to the land in dispute. It is perfectly 
clear that at a partition of the entire village 
in 1287 Fasli plo: No. 255/2 was allotted to 
Patti Maharaj Bahadur, which now belongs 
to the plaintiff. The latter's case is that 
the present corresponding number is 69/5, 
a fact which is admitted by the defendant. 
In this view, there is no doubt left that the 
plaintiff is the owner of the land 
in dispute. The learned District Judge has 
held to the contrary, because the plots said 
to be corresponding to No. 25/2 in cer- 
tain quinquennial settlement were shown 
as parts of other patitis. This cannot be 
correct in view of what had happened at the 
partition of 1287 Fasli. The entries at the 
quinquennial settlement or, for the matter 
of that, in other settlements, so far as they 
are opposed to the entries in the partition 
‘chittis,, must be held to be incorrect. 


The plaintiffs case must, however, fail on 
the question of limitation. The suit being 
one under s. 44, Agra Tenancy Act, the 
period of limitation is that prescribed by 
serial No. 2 of Group B, Sch. IV of that 
Act, which provides limitation of 12 years 
to be computed from the date when the 
landholder first knew of the unauthorized 
occupation.of the land by the defendant. 
It is inthe evidence of the plaintifs 
father, from whom he has derived his 
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title under a deed of gift, that the defen- 
dant was in possession of the land in suit 
when an application for partition was made 
in 1325 Fasli of Patti Jamiluddin. He goes 
on to say that he does not knew how long 
‘before that application the defendant was 
in possession of the land in suit. Tte 
year 1325 Fasli corresponds to 1917-18. 
We know the exact date on which such 
application was made. It is May 14,1918. 
The present suit was instituted on October 
14, 1929, nearly 12 years after that ap; lica- 
tion. Jt is forthe plaintiff to prove that he 
obtained knowledge of the defendant's 
unauthorized occupation within 12 years. 
The pl.intiff has failed to show that he 
came to know of the defendant’s occupa- 
tion within 12 years cf the institution of 
the suit. The result of my findings is that 
the appeal is dismissed with costs, Leave 
to appeal under the Letters Patent is refus- 


ed. 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 836 of 1936 
February 3, 1937 
COLLISTER AND BAJPAT, JJ. 
KM PEHROR—Prossrovror 


VETSUS 


FE. G. KALKHOWAN— RESPONDENT 
U. P. Municipalities Act (II of 1916), s. 298-H— 
Bye-law No. 3, by Bafeilly Municipality—Safety and 
suitability of place proposed, whether sole criterion for 
granting or refusing permission under bye-law No. 3 
—Discretion of Executive Officer — Impropriety of 
grounds of refusal, whether defence for prosecution 
under s. 299, 
Under the provisions of bye-law No, 3 framed 

‘under s, 298-H, U. P. Municipalities Act by Bareilly 
Municipality, the safety and suitability of the site 
proposed is not the sole criterion for granting or 
refusing permission. It is certainly the duty of the 
Executive Officer to satisfy himself on these points, 

and if he finds that the place is not safe and suitable, 

permission must be refused; but it does not follow 

that if the place is found to be safe and suitable, per- 
mission will automatically be granted. It will be 

the duty of the Executive Officer thereafter to use his 

judgment and discretion and then decide whether 

permission should be granted or refused. The im- 

propriety or illegality of the grounds of refusal is not 

a good defencein a prosecution under s. 299 of the 

Act. Mannua v. Emperor (1), referred to. 


Or. A. from an order of the City Magis- 
trate, Bareilly, dated July 25, 1936. 
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The Government Advocate, for the Crown. 
Mr. Waheed Ahmad Khan, for the Res- 


pondent. 


Judgment.—This is an appeal by the 
Local Government against a judgment of 
acquittal. The respondent is a gentleman 
named Mr. F.G. Kalkhowan, who is—or 
was—the General Manager of a Concern 
known as the Amusement Variety Com- 
pany. On June 8, 1936, he applied to the 
Chairman of the Municipal Board at Bareil- 
ly for permission to exhibit his show and 
in his application he stated that it would 
consist of theatrical performances, Circus, 
acrobatics and some games of skill. The 
Chairman on that same date wrote the 
following order : 

“To the E. O. for disposal. I have no authority 
to give or revoke license. If he gives license, I 
cannot say anything. Personally I have no objection 
if it is not objectionable.” 

That same day the Executive Officer 
refused permission, but his order was so 
worded as practically to disclaim persona] 
responsibility for the refusal. After refer- 
ring to the applicant’s testimonials and 
the Chairman’s endorsement on the applic- 
cation, the Executive Officer wrote as 
follows: 

“There is no doubt that the majority of the Board 
likes me as licensing officer subordinate to Board 
to discourage these shows and to do allin my power 
to give effect to their wishes. I have been lately 
issuing short period licenses to shows which I 
know are much inferior to the one under reference 
now, and there is a general outcry amongst the 
public and in the press against my permitting them 
and I know that I will not bespared on the plea 
of the present applicants being afar higher class 
people. In view of the facts mentioned above and 
also that there have been such shows going on for 
some time inthe small city of Bareilly, which is not 
a very prosperous town, I think that permission at 
present will be prejudicial to public interest. I 
therefore, refuse permission. Inform the applicant.” 

In spite of that order of refusal the 
applicant prcceeded to exhibit his show in 
the city at Bareilly. He was accordingly pro- 
secuted by the Municipal Board under s. 299, 
Municipalities Act, for infringing certain 
bye-laws ; but the Magistrate who tried the 
case has acquitted the respondent on the 
ground that his application was illegally 
refused. Section 298 of Part 1, Munici- 
palities Act, empowers a Municipal Board 
to pass bye-laws, and cl. (m) of heading 

H of list 1 provides for the passing of bye- 
laws 

“prohibiting or regulating, with aview to promot- 
ing the public safety or convenience, any act which 
occasions or is likely to occasion a public nuisance 
and for the prohibition or regulation of which no 
provision is made under this heading.” 


Bye-laws of the Municipal Board of 
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Bareilly under s. 298-H (m) and J (d) 
were published in the U. P. Gazette, dated 
March 22, 1919. Bye-law No. 1 reads as 
follows: 

“Except with the permission of the Executive 
Officer and in accordance with such conditions as 
are imposed under these bye-laws a person shall 
not use any place within municipal limits as circus, 
exhibition, theatre or cinema, or for the display of 
fireworks or for any other such purpose.” 

Bye-law No. 3 is in the following terms: 
“The Executive Officer, on receiving the applica- 
tion, shall satisfy himself either by personal inspec- 
tion or by the report of a subordinate official or 
otherwise as to the safety and suitability of the 
place for the performance specified, and may, in his 
discretion, refuse or grant sanction and, in granting 
sanction, may impose any reasonable conditions in 
respect of the use of the place for the performance 
in question.” 

“The learned Magistrate in the course of 
his judgment says : 

“It bas been argued with considerable force that 
according to bye-law No. 3 of the same bye-laws 
(the) only grounds on which the Executive Officer 
could base his refusal are: (1) the safety and 
(2) the suitability of the place for the perform ance 
specified.” 

He then quotes from the order of the 
Executive Officer and observes : 

“In other words, it is not the safety of the place 
but the unsafety of his own difficult Kan not 
the suitability of the place, but the unsuitability of 
the whims and fancies of the majority of the Board 
whose subordinate he says he is, which makeg him 
refuse.” 

Further on, after quoting the Executive 
Officer’s remark that he “will not be 
spared on the plea of the present appli- 
cants being a far higher class people” the 
Magistrate remarks : 

“This clearly indicates not only thatthe Execn- 
tive Officer did n+; base his refusal on the saree 
and suitability of : e place, nor even on his dis- 
cretion as allowed by the law but on a nervous 
fear of the majority of the Board who have no 
concern at all with sich a sanction, as the bye-laws 
clearly show.” 


The Magistrate was, therefore, of the 
` opinion that the application of the res- 
pondent, who had deposited the fee jn 
advance, had been illegally refused and he 
accordingly acquitted him. We do not 
think that under the provisions of bye-law 
No. 3the safety and suitability of the site 
proposed is the sole criterion for granting 
or refusing permission. It is certainly 
the duty of the Executive Officer to satisfy 
himself on these points, and if he finds 
that the place is not safe and suitable 
permission must be refused ; but it does not 
follow that if the place is found to be safe 
and suitable, permission will automatic- 
ally be granted. It will be the duty of 
the Executive Officer thereafter to use hig 
judgment and discretion and then decide 
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whether permission should be granted or 
refused. In his order of refusal the Execu- 
tive Officer in question has said nothing 
about the safety or suitability of the place 
on which it was proposed toexhibit the 
show: nor did he use his own judgment or 
discretion in the matter at all. but merely 
referred to wkat he considered to be the 
sentiment ofa majority of the Board. It 
is true that he also referred to a “general 
outcry amongst the public and in the 
press”, but this was not the main grcund 
for his refusal. It may thus be said that 
his order of refusal was at least improper 
for the obvicus reason that it was not 
based on proper grounds. 

The question remains whether the impro- 
priety or, as found by the Magistrate, the 
illegality of the grounds of refusal can be a 
good defence in a prosecution under s. 299, 
Municipalities Act. The first thing to 
observe is that bye-law No. 7 provides a 
right of appeal from an order of the 
Executive Officer to the Chairman of the 
Board. The respondent did not avail him- 
self of that right, but proceeded to defy the 
order of the Executive Officer. Bye-law 
No. 1 makes it perfectly clear that no 
circus, carnival, etc., can be exhibited 
except with the permission of the Executive 
Officer. The legality of these bye-laws was 
not challenged in the (‘ourt below. It has 
been challenged before us, hoarever, on the 
ground that, although they purport to have 
been passed under heading H of s 298, 
the appropriate heading under which they 
ought to have been passed was heading 
F, cl. (d). This clause empowers the 
Municipal Board to pass bye-laws providing, 
among other things, for the establishment, 
regulation and inspection of places of 
public entertainmert or resort; and learn- 
ed Counsel argues that no permission: is 
required under heading F and, therefore, 
there was no ground fcr prosecution. We 
think thatthe “places of public entertain- 
ment or resort” mentioned. in cl. (d) of 
heading F, refer to places of that descrip- 
tion which have a permanent character, 
such as parks, recreation grounds, etc. 
But even assuming forthe sake of argu- 
ment that the Board was competent to pass 
bye-laws relating to the exhibition of 
variety shows, carnivals, etc., under head- 
ing F, there is nothing to prevent such bye- 
laws being passed under heading H, cl. (m)s 
and it is obvious that the bye-laws in ques- 
tion werein fact passed under this clause 
and heading and not under head- 
ing F at all. It is thus clear that the bye- 
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laws in question were legally passed ; and 
when a bye-law whose legality is established 
provides that a certain act shall not be 
done without permission, it follows that, if 
that act is done without such permission, 
there is a breach cf the bie-law. If an 
order of refusal is passed on frivolous, 
improper or illegal grounds, the injured 
party may have a remedy by suit; but that 
is a matter with which we are not con- 
cerned. In-the present case the plain, in- 
criminating fact stands out that the res- 
pondent performed without permission an 
act which undera legal bye-law he had no 
power to perform unless permission were 
granted tohim by the Executive Officer. 
It is thus manifest that a breach of the 
bye-laws has been committed and the res- 
pondent is liable to conviction. 

We have been referred by learned 
Counsel for the respondent to the case in 
Mannuu v. Emperer (1) decided by Piggott, 
`J. In that case a woman and her son had 
been storing wocd at a certain place within 
the limits of the Municipal Board of Cawn- 
pore. For some years there had been a 
dispute between them and the Board as 
to their right to use that plot of land. The 
Board claimed that it was nazul land while 
the applicants denied this claim and plead- 
ed that it had been in their exclusive oc- 
cupation for the purpose of a timber yard 
for.more than 50 years. Ultimately the 
Board passed a resolution to the effect that 
no licence should be given to the appli- 
canis for.storing wood at that place and that 
a.lease alleged by the Board to be sub- 
sisting should be cancelled. No licence 
for storing wood had been applied for. 
The applicants continued to store their 
wood at the place in dispute and thereafter 
they were prosecuted for infringing the 
bye-laws. of the Board inasmuch as they 
had no licence. Since the applicants in 
that case had admittedly made no formal 
application for the grant of a licence, they 
were convicted by the trial Court and sen- 
tenced to pay a fine of Rs 50each. The 
learned Judge of this Court at p. 980%, in 
considering what the posi'ion would be in 
the event of a formal application for a 


licence being presented, observed that : 

Pia gek cad a Municipal Board will bs straining its 
authority if it refuses a licence properly applied 
for under any of these bye-laws, not on any 
grounds of public safety, health or convenience, but 
merely in order to secure an advantage to itself 
in a dispute about a question of title with another 


person. 
(1) 17A LJ 976; 52 Ind. Cas. 785; A I R 1919 All 
155; 20 Or. L J 705; 1U PL R(A) 128. 
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In the result this Court found that, 
although an offence had been committed, 
it was of a technical nature and the fines 
were reduced to Rs, 5. This authority is 
against the respondent, and supports the 
view which has keen pressed before us by 
the learned Counsel for the Crown. In our 
opinion this appeal must be allowed. We 
accordingly allow it and weset aside the 
order of acquittal and convict the respon- 
dent unders. 299, Municipalities Act. In 
view, however, of the fact that the Execu- 
tive Officer in refusing permission did not 
use his own judgment or discretion and 
that his order was not passed on proper 
grounds, we are of opinion that a small 
fine will meet the ends of justice. We 
accordingly sentence the respondent to pay 
a fine of Rs. 20 or in default, to undergo 
7 days’ simple imprisonment. 

D. Appeal allowed. 


A i eT 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Application No. 293 
of 1935 
November 20, 1936 
Rueonanp, A. J. O. 
In the matter of ALL-INDIA HOME 
RELIEF INSURANCE Co. 

Life Assurance Companies Act (VI of 1919), s. 2 (6) 
—‘Policy of assurance upon human life, meaning of 
— Policies providing for payment of money to legal 
representatives of member inthe event of his dying 
without contingency occurring—Whether falls within 
purview of s. 2 (6). 

Where the policies issued by an insurance company 
provide for payment of a certain sum of money whe- 
ther fixed or calculated in any other manner on the 
happening of the contingency stipulated for taking 
place during the lifetime of the member, and not 
providingfor payment of anything to the legal 
representatives of the member in the event of his 
dying without the happening of such contingency, 
the contract between the members and the society, 
whether it be called a policy or a certificate of mem- 
bership, is not an instrument on which the payment 
of money is assuredon the happening of the contin- 
gency depending upon human life within the mean- 
ing of s. 2(6), Life Assurance Companies Act. But 
where the policies provide for payment of some money, 
however small, to the legal representatives of a 
member in the event of his dying without the happen- 
ing of such contingency they fall within the ambit of 
8. z 6). 

[Case-law discussed.] 

Messrs. Pahlajsing B. Advani and Sri- 


kishindas H. Lulla, Amicus curiae. 


Order.—Several mushroom societies are 
being wound up under the orders of the 
Court. Some of these societies were regis- 
tered under the Indian Provident Insurance 
Societies Act, others under the Indian 
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Comp.nies Act and others again under both 
these Acts and had made the necessary 
deposit under the Indian Life Assurance 
Companies Act. The activities of these 
societies were manifold. They appear to 
have maintained several separate funds and 
enrolled members for each fund guarantee- 
ing to each member of a fund a certain sum 
of money onthe happening of a certain 
contingency such as the performance of 
thread ceremony, marriage and birth of a 
child, etc., in consideration of the payment 
tothe society by such member of certain 
monthly or annual premia. The rules framed 
by these societies in respect of such funds 
provide that in the event of a member 
dying without the contingency stipulated 
for having occurred, the society will 
return tothe legal representatives of such 
member the premia paid by him either with 
or without interest or with or without 
certain deductions- being made therefrom. 
One of the points which has been referred 
to the Court by the Official Liquidators of 
these societies for opinion is this; 
Whether the policies of the maternity, 
betrothal and marriage aid funds sections 
issued by the company tothe members are 
policies of insurance on human life as 
defined ins. 2 (6), Indian Life Assurance 
Companies Act? It appears several years 
ago a reference was made tothe Advocate- 
General of Bengal and .the question sub- 
mitted to him for opinion was. whether a 
society which undertakes the insurance 
against contingencies other than death, such 
as Marriage, cannot legally be treated as 
a Life Assurance Company for the purposes 
of the Indian Life Assurance Companies 
Act VI-12 if the limits of its business exceed 
those specified in s. 3, Provident Insurance 
oe Act, V of 1912. His opinion was 
that: 

“A policy of insurance issued upon the contin- 
gency of marriage, or any contingency other than 
that of death, cannot, in my opinion, properly be 
regarded as a policy of assurance upon human 
life, or as a policy for the payment of money on 


the happening of any contingency dependent on 
human life,” 


This opinion has been acted upon hy the 
Government of India and a deposit required 
under s. 4, Indian Life Assurance 
Companies Act, has not been insisted upon 
in respect of such funds. This opinion was 
obtained in 1914. One year later the 
Registar of companies, Bombay submitted 
to the Advoeate-General of Bombay a some 
what similar question which was formulated 
by him in these terms: 

“Asto whether the term ‘policy of assurance on 
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human life’ as defined in s. 2 (6'!, Indian Lif? 
Assurance Companies Act, includes policies of the 
societies which are payable on the marriage, betrothal, 
etc., of the policy holders; in other words: ‘Is 
marriage the happening of a contingency dependent 
on human life.” 


The opinion of the Advocate-General of 
Bombay was as follows: 

“The question raised in para.7of the letter does 
not appear free from doubt. Giving the matter the 
best consideration I can, I am of opteion that a 
marriage fund comes within the purview of life 
assurance business, Section 2 (6) says ‘policy of 
assurance on human life’ means an instrument. by 
which the payment of money is assured on the 
happening of any contingency dependent on human 
life... This is wide enough language to include 
marriage among the contingencies dependent on 
human life. A Provident Society, therefore, which 
pays for bonus or receives for premia sums in excess 
of those prescribed by s. 3 would be barred from re- 
gistration under Act V of 1912." 

But this opinion does not appear to have 
been given effect to by the Government of 
India nor has the section been amended by 
the Legislature soas to remove the dobut 
raised by these divergent opinions. In 
dealing with the question referred to me, 
I prefer to divide such funds in two 
heads; those which provide for payment of 
a certain sum of money whether fixed or 
calculated in any other manner on the 
happening of the e-ntingency stipulated for 
taking place during the lifetime of the 
member, and not providing for payment of 
anything to the legal representatives of the 
member in the event of his dying without 
the happening of sucn contingency; and 
those which provide for payment of some 
money, however, small to the legal repre- 
sentatives of a member in the event of his 
dying without the happening of such con- 
tingency. In the former case I would 
accept the opinion of the Advocate-General 
of Bengal and hold that the contract bet- 
ween the members and the society whether 
it be called a policy or a certificate of 
membership is not an inslruament on which 
the payment of money is assured on the 
happening of the contingency depending 
upon human life within the meaning of 
s. 2 (6), Indian Life Assurance Companies 
Act. But not so in the latter case. The 
main argument on which the advocate- 
General of Bengal has based his opinion is 
that a policy assuring the payment of a > 
certain sum of money in the event of 
marriage is a contract based on a con- 
tingency which may never occur, whereas 
by apolicy of life assurance the .assurer 
agrees to pay the assured a certain sum of 
money on the death of a person therein 
named, that is, upon an event which must 
inevitably occur. This argument applies 
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only to such contracts or policies which do 
not provide for payment of money to the 
legal representatives of the assured on his 
death in the event of the contingency 
provided in the contract not happening 
before the death of the assured. But where 
the contract also provides for payment of 


money to the legal representatives of the 


assured on bis death in the event of the 
contingency not happening during the 
lifetime of the member, then it cannot pos- 
sibly be said that under no circumstances is 
payment made upon an event which must 
inevitably occur. 

There is no direct authcrity upon the 
Point in issue, but my attention has been 
drawn to several English decisions which 
have an indirect bearing upon it. In 
Prudential Insurance Co. v. Commissioner of 
Inland Revenue (1) the Court was called 
upon to adjudicate the stamp duty pay- 
able upon an instrument whereby it was 
contracted that in consideration of the 
payment by a person of a weekly premium 
of 6d.a sum certain was to be paid to him 
on his attaining the age of 65, or,in the 
event of his dying under that age, a 
smaller sum was to be paid to his executors; 
and it was held that the instrument was a 
policy of insurance upon a contingency 
depending upon a life within the meaning 
of s. 98, Stamp Act, 1891. It was also held 
that even ifthe portion of the said contract 
relating to the payment of money to the 
assured on his attaining the age of 65 years 
stood alone, it would be a policy of 
insurance upon a contingency depending 
upon a life within the said section. Iam 
not now concerned with the decisions on the 
second point in the present case. But the 
Teasons given in the above decision in 
support of the first point do apply. In 
dealing with this question it was pointed 
out that the contract must be looked at as 
a whole, and not split up into two separate 
parts. This case was referred to with 
approval in Joseph v. Law Integrity 
Insurance Co., Ltd. (2). In that ease one 
of the forms of the policies in dispute pur- 
ported to secure the paymentof a certain 
sum at the end of a fixed term in considera- 
tion of certain weekly premia, and charged 
the funds of the company. with its pay- 
ment and provided that if the assured 
should die before the date on which the 
“sum became payable, a percentage of the 


H (1904) 2 K B 658; 73 LJK B734;91 LT 520; 53 
W F108; 20 T L R 621. 

(2) (1912) 2 Ch. 581; 82 L J Oh. 187. 19013 WO &I 
Rep. 3374 107 L T 538; 20 Manson 85 
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premia received on account should he pay- 
able to the representatives or assigns of the 
assured. The company had not deposited 
£20,000 as required by s. 2, Assurance 
Companies Act, 1909. It was held that this 
form of pol cy was a policy of insurance on 
human life, and that the ccmpany had been 
carrying on business of life assurance 
contrary to the provisions of the memo- 
randum of association and also contrary to 
the provisions of Assurance Companies Act, 
1909, as required by s.2 of that Act; at p. 
992“ Cozens Hardy, M. R. has said: 

“It is quite clear that the obligations on the part 
of the company under that policy are alternative 
obligations, either to pay the sum named if the 
proposer is alive, or to return the amount of the 
premiums, ora certain proportion of them, if he is 
dead. I, therefore, think that these policies are life 
policies within the meaning of the passage in Bunyon 
on Life Assurance which | have read. Their effect 
is to constitute an agreement by the defendant 
Company to pay a given sum on the happening of 


the particular event contingent on the duration of the 
life." 


In Gould v. Curtis (3) the point at issue 
was whether an insurance contract whereby, 
in consideration of an annual premium, 
£100 was payable on the death of the 
assured within 15 years and £200 if he was 
alive at the end of that period, and the 
question before the Cuurt was whether such 
a policy was a policy of insurance on human 
life within the meaning of s. o$, Income Tax 
Act, 1853. That question was answered in 
the affirmative. It is no doubt true that in 
all these cases the provision in the policy 
for payment of money to the assured on 
his attaining a particular age would by 
itself be sufficient to bring the policy within 
the definition of a life policy in view of 
what has been said on that point in the 
first case referred to above. But all these 
cases have proceeded on the broader ground 
that the provision of payment to the 
executors of the deceased in the event of 
the contingency stipulated for not occurring 
during the lifetime of the assured renders 
the policy as a policy on human life. In 
In re National Standard Life Assurance 
Corporation (4) the compény in liquidation, 
had, in addition to ordinary life assurance 
business, issued endowment policies con- 
sisting of assurance of sums of money 
maturing at the expiration of a stated 
number of years. In one kind of policy 
the company issued a form of certificate 
whereby in consideration of an annual 

(3) (1913) 3K B 84:82 LI K B 802; 108 LT 779; 

Tax. Cas. 293; 57 8 J 461: 29 T L R 469, 
N (1618) 1 Ch. 427; 87 L J Gh. 283; 118 LT 
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premium it assured payment to the certificate- 
holder (which expression included his 
executors, administrators and assigns) of a 
fixed sum at a future date, subject to a 
condition that the legal personal repre- 
sentatives of any certificate-holder should 
be at liberty to surrender the certificate to 
the company within six months of the death 
of the holder, in which case the company 
should pay to them the total amount of all 
premia then paid thereunder. It was held 
that, looking to the option of surrender 
given tothe legal persunal representatives 
in case of the death of the holder, the form 
of the certificate was a policy on human life 
within the statutory definition contained in 
s. 30 (a), Assurance Companies Act, 1409; 
and therefore, it entitled the holder to resort 
to the statutory deposit in the liquidation of 
the company. At p. 4324, Neville, J. has 
said: 

‘In the case of policies falling under the third 
class, however, the premiums are not to be 
returned to the legal personal representatives 
unless they choose to determine the contract, 
waich they have power to do. In my opinion 
Mr. Rowlands was right in contending that the 
determination of the contract by them is a ‘con- 
tingency dependant on human life’ and falls 
within the statutory definition contained in 


8, 30 (a).” 

a saeni of money to the legal repre- 
sentatives of a member on the exercise by 
such legal representatives of the option 
given to them of claiming the money on 
the death of the member renders the policy 
a policy of insurance on human life, more 
so does a policy which expressly provides 
for such payment without the exercise of an 
option being vested in the legal repre- 
sentatives. As the contracts issued by all 
the societies concerned in this reference 
provide for payment of money to the legal 
representatives of a member in the event 
of his dying without the contingency 
stipulated for having occurred, I hold that 
all these contracts fall within the purview 
of s. 2 (6), Indian Life Assurance Companies 
Act. Some of the societies have issued 
instruments styled “certificates of member- 
ship’. But that does not make any differ- 
ence. These documents are contracts in 
writing and itis immaterial by what name 
they are called, and are policies within the 
meaning ot s. 2 (6) if they otherwise comply 
with iis provisions. In the end I have to 
thank the learned Advocates Messrs. Lulla 
and Pahlajsing who have ably argued this 
case amicus curiae. 

NG Order accordingly. 

*Page of (1918) 1 Oh,— Hd, 
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ALLAHABAD HIGH COURT 
Civil Revision No. 424 of 1935 
December 22, 1936 
SULAIMAN, C. J. AND Bennet, J. 
Lala GOVIND PRASAD—Dzorue-Hotper 
—-APPLIOCANT 
Versus 

YAD RAM—OssgoTtor—Oppositg-Parry 

Civil Procedure Code (Act V of 190%, 0. XXI, 
rr. 124, 132 (added by the Allahabad High Court) 
—Property attached and put under charge of custo- 
dian -Custodian’s fees—Discretion of Court—Decree- 
holder's liability to pay. 

Under r 124, O. XXI, Civil Procedure Code, the 
fee for the services of person in whose charge 
the property is kept under r. 123, shall be paid 
at a rate not less than four annas and ordi- 
narily not more than six annas per diem. 
The Oourt is given a discretion to allow a higher 
fee for adequate reasons and it is the Execution 
Court only which can settle the fee which ig to 
be paid to the custodian, It isthe decree-holder, 
at whose instance the property is attached, whd 
alone can be called upon to pay the fees. 


O. R. against the orderof the Judge of 
o Cause Court, Agra, dated August 10, 
1935. 

Mr. S. N. Verma, forthe Applicant. 

Mr. Kumuda Prasad, for the Opposite 
Party. 

Order.—This is an application in revi- 
sion preferred by adecree-holder against 
an order of the Execution Court directing 
Rs. 120 to be paid to a custodian (supurd- 
dar) Yad Ram. It appears that the plaint- 
if had brought a suit for recovery of 
money and got anattachment before judg- 
ment. The defendant's property which 
consisted of furniture was attached and put 
in charge and custody of the respond- 
ent Yad Ram as the supurddar. He kept 
the furniture in aroom. The bailiff report- 
ed that in view of the locality the room in 
which the furniture was kept was fairly 
worth Rs. 5 a month. The Court has 
ordered that the decree holder must pay to 
the custodian remuneration at the rate of 
Rs. 5 per month. It is contended before 
us that the order of the Oourt below was 
passed without any jurisdiction. 

Order XXI, r. 122, which applies to 
custody of movable property other than 
live stock while ander attachment, lays 
down that the attaching officer shall, sub- 
ject toapproval by the Court, make such 
arrangement as may be most convenient 
and economical. Rule 123 provides that 
with the permission of the Court the attach- 
ing officer may place a person in special 
charge of the property. Thenr. 124 pro- 
vides that thefee forthe services of such 
person shall be paid at a rate not less 
than four annas and, ordinarily not more 
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than six annas per diem. The Court is 
given a discretion to allow a higher fee 
for adequate reasons. The fee for the 
services at the minimum rate of four annas 
a day wouldcome to about Rs. 7-8 per 
month, whereas the custodian has only 
claimed Rs. 5 a month. 

It seems tous that it is the Execution 
Court only which can settle the fee which is 
to be paid to the custodian. As it was 
the decree-holder who had got the property 
attached, itis obvious that he alone can 
be called upon to pay the fee. We do 
not think that there is any good ground 
- for interfering in revision The applica- 
tion is dismissed with costs. 

D. Application dismissed. 





SIND JUDICIAL COMMISSIONER'S 

l COURT 

First Civil Appeal No. 41 of 1932 
December 23, 1936 

Davis, J. C. AND MEHTA, A. J. C. 

LILARAM KEWALRAM~— APPELLANT 
VETSUS 
HIRANAND NOTANDAS AND 0THERS-— 
RESPONDENTS 

Partnership—Dissolution—Interest, when can be 
charged to individual partners on capital advances 
—Preliminary decree—Rights and liabilities of part- 
ners settled—Setilement, if can be varied in later pro- 
ceedings. 

Where there is agreement, then interest should be 
paid and charged respectively to individual partners 
on. SE a advances and upon withdrawals after the 
dissolution and up to the final settlement of accounts 
Suleman v. Abdul Latif (1), relied on, Muthia Chetti 


v. A. V. Subramaniam Chetti (2), distinguished. [p. 
638, col. 1.) 

Where ina suit for dissolution of partnership 
and for accounts, once the rights and liabilities of 
the partners are fixed in the preliminary decree 
they cannot be varied by the Court in proceedings 
taken thereafter. 


.C. A. against the judgments of Mine, 
A.J.C. dated November 13, 1930, and 
December 7, 1931 and Rupchand Bilaram, 
A.J. C., dated April 11, 1932. 

Mr. Kodumal Lekhraj, for the Appel- 
ant. 

Mr. Dipchand Chandumal, for Respon- 
dents Nos. 1, 2 (a, b, c and d), 3, 5 
and 6. 

Mr. Khanchand Gopaldas, for 
-~ dent No. 8. 

Davis. J. C.—This is an appeal against 
the judgment of the learned Judicial Com- 
missioner dated December 7, 1931, in 
Civil Suit No. 874 of 1921, for dissolution 
of Partnership and for accounts, directing 
a final decree tobe drawn up in accord- 
ance with his judgment. The final decree 
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LILARAM KEWALRAM V. HIRANAND NoTanpas (SIND) 


635 


Ex. 91, appearing at pp. LO9to 113 of the 
paper-book, was drawn up accordingly. 
The final order of the learned Judge is 
Ex. 90 appearing at pp. 100 to 106 of the 
paper-book. To that judgmeut are append- 
ed two statements A und B signed by the 
Judge. StatementA is a statement show- 
ing profit and loss with debts and _ credits 
tothe account of each partner as at the 
time of dissolution of the partnership; and 
statement B is a statement showing the 
sums payable by orto each partner after 
the division ofthe profils as at the time 
of the dissolution of the partnership for 
the purposes of the final decree. The 
appellant in this case is one Kewalram, 
defendant No.3 (b) in the suit, and in 
that suit one of the plaintiffs was Kalchand. 
The learned Advocate, Mr. Kodumal, ap- 
pearedin the lower Court for both this 
Balchand and this Kewalram, and it is 
the contention of Mr. Dipchand, the 
learned Advecate for some of the respon- 
dents, that this appeal is not in reality 
brought by Kewalram at all who would 
lose if he won the appeal, though it is 
brought ostensibly in his name; but it is 
brought in reality by Balchand so that he 
may escape the payment of court-fees 
on a sum of Rs. 17,707-84 found payable 
by him in the statement B, and this con- 
tention is supported by the fact that while 
this Balchand had through his Advocate, 
Mr. Khanchand filed cross-objections with 
respect to this sum of Rs 17,707-8-4, he 
has not paid the necessary court-fees 
thereon, though given time to doso. It is 
perhaps only fair to Mr. Kodumal to say 
that the appeal isin the minor's interest 
so far as it affects an arbitration award of 
Rs. 11,500, and upon this sum of Rs. 11,500 
court-fee has been paid in accordance 
with an order thatwe passed. But un- 
fortunately we cannot see if is in the 
interest of the minor, if he should succeed 
on the other points in this appeal which 
Mr. Kodumal has argued at great length. 
While Mr. Kodumal argued on all the 
points in appeal with which we shall 
hereafter deal, Mr. Khanchand appear- 
ing for Balchand contended himself 
with adopting the arguments of Mr. Kodu- 
mal. 

The suit related to disputes between the 
members of a trading firm of Khemchand 
Issardas whose capitalist parners were 
the plaintiff Sunder Das and defendants 
Nos. 1 to4; defendants Nos. 5 and 6 were 
working partners. The capitalist partners 
belonged to Ranipur village in Khairpur 
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Mirs andthey supplied the original capi- 
tal. Khemchand was the common ancestor. 
He had a grandson Notandas; and this 
Notandas had a son Issardas. Plaintiffs 
No.1, 2and 3 are grandsons of Issardas: 
Defendants Nos. 1 and 2 are the sons of 
Notandas. Defendant No. 3 (a, is the 
grandson of Issardas and supports de- 
fendant No. 1. DefendantNo. 3 (b) is a 
great-grandson of Issardas and supports 
the plaintiffs. Defendant No.4 is the son 
of plaintiff No. 1 and supports the plaintiffs. 
The capitalist partners belonged to Rani- 
pur village in Khairpur Mirs and from 
Ranipur they sent money to the ginning 
factory that was established at Shahdad- 
pur and which became the centre of 
their business; while profits from the 
family lands at Ranipur were sent to 
Shahdadpur andemployed in the family 
business there. There was a general parti- 
tion in 1914; but the connection between 
Ranipur and Shahdadpur was still con- 
-tinued. The firm was taken over byde- 
fendants Nos. 1 and 2 and the descendants 
ofIssardas, who carried on the business 
with the aid of two working partners, 
defendants Nos. 5 and 6. The factory was 
leased by the members of the firm. The 
net credit in each partner’s account at 
Ranipur was sent to Shahdadpur for 
employment there and was credited to 
each partner's account and interest was 
paid on capital accounts, and interest 
was paid onloans taken by the partners 
from the firm. Lump sums were transfer- 
red from Shahdadpur and other branches 
to Ranipur and withdrawals made at Rani- 
pur by individual partners. The capital 
accounts were not properly kept and in 
1923 dispute arose as to the sbare of de- 
fendants Nos. land 3 on the one hand and 
plaintiffs Nos. 2 and 3 and defendant No. 4 
on the other. On November 8, 1923, de- 
fendants Nos. 1 and 3 (a) and 5 and 6 
took possession of the Shahdadpur factory, 
also of the business at Ranipur and 
Karachi. Defendant No. 1 carried on 
business in the name of Hiranand Notan- 
das discarding the old family firm. This 
Hiranand was appointed Receiver by the 
Court in this suit. 

In the suit itself the learned Judge set 
out the following questions: Whether the 
partnership was dissolved in 1923 or 
whether it was still subsisting and should 
be dissolved. What should be the manner 
in which the account of the capitalist 
partners should be taken inter se, the 
plaintifis contending that the family books 
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at Ranipur must be examined to ascertain 
the exact position of each partner with 
reference to the Shahdadpur firm and to 
ascertain the exact amount of capital 
whicb should be credited to each person 
ai Shahdadpur and the persons to’: whom 
withdrawals made at Ranipur should be 
debited; what were the shares,of the 
parties from 1920 to the date of dissolution; 
and whether the plaintiffs were entitled 
to-any relief in respect of the goods and 
partnership assets. All these questions 
have been decided by the learned Judge 
in his judgment and a preliminary decree 
has been drawn upin accordance with ` 
his findings. At the outset we must dis- 
tinguish between those matters now taken 
in appeal before us which have been dealt 
with by the learned Judge in his judgment 
and in the preliminary decree against 
which no appeal has been filed: and those 
matters in respect of which rights and 
liabilities have not been fixed and 
determined by the preliminary decree and 
which are taken in this appeal against the 
final decree. 

Now the points put before us in argu- 
ments inthis appeal can be set out in this 
manner: The first point isas to whether 
the arbitration award between defend- 
ant No. 3(a) and defendant No. 3 (b) Kewal- 
ram could be taken into account in this 
suit for settlement of partnership accounts. 
The second pointis as to whether interest 
should be allowed on capital advances to 
and withdrawals from the business by the 
partners from the date of the dissolution 
of partnership upto the final settlement 
of accounts; the third point taken is as to 
the distribution of profits among the 
partners, the fourth point taken is as to 
the method of the distribution of partner- 
ship assets the fifth point is as to the 
adjustment of account between the shah- 
dadpur and Ranipur business; the sixth 
point is as to costs. 

Now, 30 far as the question of arbitra- 
tion is concerned, it is argued for the 
respondents that this was dealt with by the 
learned Judge in the preliminary decree 
from which no appeal is preferred and 
that under any circumstances it is not a 
matter that could have been dealt with in 
this suit upon partnership accounts. It 
was a matter of private arrangement be- 
tween two members of the family. Both 
these arguments appear to be correct, 
Clearly this . question was raised : before 
the preliminary decree was passed. The 
learned Judge has dealt with this matter 
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at pp. 18 and 19 of Ex. 82 of the paper- 
book and the fact that no provision was 
made for this award in the preliminary 
decree appears to us to show quite clearly 
that the learned Judge accepted the argu- 
ment that this award between the family 
members was not properly to be dealt with 
inthis suit. At p. 74 in Ex. 87 in his 
order dated November 13, 1930, the learned 
Judge has dealt with this matter again. 
He was prepared to allow this matter to 
be adjusted belween defendants Nes. 3 
(a) and defendants No.3 (b) even in thre: 
suit if there was an agreement between 
them but there was not. He, therefore, in 
our opinion, quite rightly decided that 
this matter was not a question to be decid- 
ed inthis suit, and we would point out 
that this transaction is not entered in the 
partnership books. Therefore, to us it 
. appears quite clearly, it was not a matter 
tobe dealt within this partnership suit. 
On that point, which isthe only point of 
substance in farour of the appellant, the 
appeal must fail. 

Now, so far as the question of the 
payment of interest upon capital advances 
and withdrawals is concerned, it is urged 
by the learned Advocate for the appellant 
that while interest might be properly charg- 
edon capital advances up to the date of 
the dissolution of the prrtnership, no 
interest can be charged on withdrawals 
by the partners either up to the date of 
the dissolution of the partnership or after. 
It was pointed out that as interest had 
been allowed or charged on both items by 
the learned Judge and the accounts have 
been finally prepared upon this basis, 
the learned Advocate for the appellants was 
arguing against his client's interest; for 
statement B shows a credit item of 
Rs, 7,329-11 9 in fav.ur of Kewalram, while 
that same statement shows a debit item 
of Rs. 17,707-8-4 against Balchand, 
plaintiff, and defendant No.4. The argu- 
ment of the learned Advocate was that if 
the interest was not paid on sums with- 
drawn, Balehand would gain and Kewalram 
would lose. This appears to be a correct 
statement of the position; but while it casts 
‘doubt upon the wisdom or propriety of the 
appeal by the appellant and his advisers 
in this matter, it does not affect the deci- 
sion of the question as to whether interest 
was or was not rightly charged or allowed 
upon withdrawals of capital advances. 
Now, the learned Judge has dealt with 
this point in his order Ex. 87 at pp. 74 
and 75, and he has come tothe conclusion 
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that there was an agreement between the 
parties, that interest should be paid on 
sums withdrawn by the individual part- 
ners and on advances made by them, and 
that so far as the advances are concerned, 
they are specifically covered by an agree- 
ment in the partnership deed Ex. 12. It 
is urged against the order of the learned 
Judge that he is indefinite and vague in 
his tinding as to whether there was or 
was not an agreement between the part- 
ners that interest should be paid or 
charged, for he says in his order only 
that there was a practice or agreement 
between the partners up to the time of 
the dissolution. It is clear to us that there 
was an agreement among the partners 
that interest should be paid on capital ad- 
vances to the firm and interest should be 
paid on withdrawals, evidence by en- 
tries to this effect in the putamels made 
un to the time of the dissolution of the 
partnership; and indeed from the Com- 
missioner's report it appears it was the 
plaintiffs themselves, including this Bal- 
chand, who took objection before the 
Commissioner to the proposal that interest 
should not be paid on advances to the 
firm and interest should not be charged on 
withdrawals. 

It is said that the learned Judge has 
based his finding on the agreement that 
interest should be charged on advances 
and withdrawals merely upon the stale- 
ment made by Ladharam before the Gom- 
missioner as shown at pp. 124 and 125 in 
Ex. lin the paper-book. But the learned 
Judge was relying on more than that. He 
was relying on the objections advanced by 
the plaintiffs themselves and accepted by 
the defendants that this was the practice 
and the agreement, and we think that he 
was abundantly justified in his finding 
which, we have no doubt in our mind, was 
correct. Wehave in mind the decision of 
their Lordships of the Privy Council in 
Suleman v. Abdul Latif (1). But the case 
then before their Lordships was not a cage 
in which provision was made by an agree- 
ment between the partners as to this pay- 
ment or charging of interest, and we agree 
with the learned trial Judge that the case in 
Mutia Cheti v. A. V. Subramaniem Chetti 
(2) also a ruling of their Lordships of the 
Privy Council, is authority for the state- 

(1) 24 S L R 328; 124 Ind. Oas, 891; A IR1930 


P 0185; 57I A 245; 58 C208; (1930) A LJ 868 31 
C WN 737; Ind. Ral. (1930) P' 0 267; 32 Bom. I, R 
1152; 59 ML J 121; 52 O L J10; 32L W 184; 24 P 
LR 328 (PO 
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ment that where there is agreement, then 
interest should be paid and charged res- 
pectively to individual partners on capital 
advances and upon withdrawals after the 
dissolution and up to the final settle 
ment of accounts. We think, therefcre, the 
finding of the learned Judge upon tbis 
point was correct. It was urged by the 
appellant that even in his order Hx. 87 
of Novemter 13,1930, the learned Judge 
has not decided that interest should be 
paid upon withdrawals made by the part- 
ners. But when reference is made to p. 78, 
the learned Judge writes: ; 

«It now remains to decide on what lines the 
final decree should be passed, and taking the final 
balance sheet of the firm as given in the Commis- 
gioner's report and assuming it to be accurate, I 
would hold that the assets of the firm are: (1) the 
recoveries in the hands of the Receiver, (2) the 


debit of the Ranipur Seths, and (3) the amounts 
due by other partners to the firm with interest under 


each head.” | 
The words “with interest under each 


head” can have, we think, only the mean- 
ing that interest is to be paid upon with- 
drawals by the partners. We think, there- 
fore, the appeal must fail on this item of 
interest. We have next to consider the 
distribution of profits among the partners, 
and the argument against the decision of 
the learned Judge is based principally on 
the fact that ke decided that the capitalist 
partners at Ranipur should, for the purpose 
of distribution of profits, be treated as one 
unit, that the relations of the Runipur 
Seths inter se as shown in the Ranipur, 
accounts could not be ascertained in this 
suit and were not properly to be ascertain- 
ed in this suit for dissolution of the part- 
nership business at SAshdadpur. It is 
urged on behalf of the appellant. that this 
point should not be taken in this appeal, 
as this question has been decided by the 
learned Judge in the preliminary decree 
against which no appeal was made; and 
indeed when we turn to the preliminary 
decree, Ex. 83 at pp. 37 to 39, we find that 


the learned Judge has directed that: 

“In taking accounts all items due to or from 
Ranipur concern do form one item to be considered 
as an item due to or from the capitalist partners 
as a body and this item to be distributed amongst 
the capitalist partners only on settlement of the 


Ranipur accounts.’ 


-Tt is true that in the proceedings that 
followed the preliminary decree, the learned 
Judge appears to have dealt with this 
point at p. 79, Ex. 87, and to have said 
that it would be better to decide the 
shares pro rata of the parties on settle- 
ment of the Ranipur accounts in the 
Hyderabad Court suit; but we do not 
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think that once the rights and liabilities 
are fixed in the preliminary decree, they 
can be varied by the learned Judge in 
proceedings taken thereafter. Moreover, 
in his final decree, dated December 7, 
1931, the learnad Judge reverted to his 
previous decision when he came to the 
conclusion that the Ranipur debts could 
not fairly be distributed amongst the capi- 
talist members without going {nto the 
whole of the Ranipur accounts, and he 
ordered that the debt of Rs. 82,000 should 
be shown to the debit of Ranipur Seths as 
a whole, as representing advances made 
by the Shehdadpur Seths to the frm at 
Ranipur. He deals again with this ques- 
tion in the last paragraph at p. 103, Ex. 90, 
and in para. 1 at p. 104. This item of 
Rs. 82,789-12-7 to the debit of the Ranipur 
Seths is shown in statement A and is 
reduced in statement B to a debit of 
Rs. :8-10-4 only. We think that the ap- 
peal so far as the distribution of profits 
is Goncerned, must fail because it is dealt 
with in the preliminary decree and on 
merits also. The next question is as to 
the distribution of assets and it is said that 
the interest of six per cent. payable by 
the Receiver Seth Hiranand on recoveries 
made by him as Receiver are assets of the 
firm which should be divided up among 
the partners before they are charged with 
payment of their capital advances. The 
learned Judge at p. 77, Ex. 87 held that 
the recoveries made by the Receiver and 
the interest thereon were clearly partner- 
ship assets and should be dealt with as such 
and that the Receiver should not be allowed 
to appropriate them against his own 
claims. Again, at p. 79 in Ex. 87 the 
learned Judge says that: 

“The final decree will provide for payment of 
interest from date of suit to date of payment by 
defendant No. 1 on payments to be made from the 
assets in his hands to parties to the suit and by 
other persons liable to make payments under the 
decree. The rate of interest should be six per cent." 

That direction appears to have been 
followed. The Receiver Seth Hiranand 
has not been allowed to appropriate sums 
pavab'e by him as interest on recoveries 
as Receiver, as provided by the learned 
Judge in his order on p.77. The learned 
Judge has directed that the assets should 
be divided after the payment of capital 
advances and interest upon withdrawals. 
The learned Judge on p. 78 (Hx. 87) has 
held that the assets of the firm include 
recoveries in the hands of the Receiver, 
the debit of the Ranipur Seths and the 
amounts due by the other partners of the 
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firm with interest under each head. From 
this he has directed that the debts due to 
outsiders should be paid, next costs, next 
capital and advances. He refers again to 
this division in Ex. 90 on p 105 where Le 
holds in fact that the balance of asscis 
should be divisible between the parties 
niter the debts, including the capital ad- 
vances made to the members of the firms, 
have been paid. We see nothing wrong 
in this. We think that on this point also 
the appeal must fail. 

Finally it was urged that the learned 
Judge should have taken into account the 
probability that the debt of Seth Motiram 
will not be recovered, as the learned Judge 
is of the opinion that this debt and the 
debt due by Balchand were not likely to 
be recovered, but we do not think the 
learned Judge in the partnership suit could 


have taken into account that the partner- . 


ship debts were bad. That was a matter 
to be considered in execution, There re- 
mains only then the question of custs. 
This question has been dealt with by the 
learned Additional Judicial Commissioner, 
Rupchand Bilaram, in his order at pp. 114 
and 115 of the paper-book, and it is not 
now pressed by the learned Advocate for 
the appellant. Whatever ambiguity there 
was in the order of the learned trial Judge 
on ihe matter of costs has been removed, 
and the learned Additional Judicial Gem- 
missioner in his order on April 11, 1932, 
has made it quite clear that the Pleader’s 
fees of all parties including the plaintiffs 
as taxed should come out of the estate. 
We think this order as to costs, as 80 
interpreted, is the proper order. On all 
these points taken therefore the appeal 
fails. We therefore dismiss the appeal 
with costs. We also dismiss the cross- 
objections, which were not separately argu- 
ed, with costs. 
N. Appeal and cross-objections 
dismissed. 





ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 1646 
of 1934 
February 25, 1937 
SULAIMAN, O. J. AND BENNET, J. 

RAJMAN RAM — APPELLANT 
VETSUS 
SARJU PRASAD AND ANOTHER— 
OBJEOTORS —RESPONDENTS 
Civil Procedure Code (Act V of 1908), O0. XXT, 
r. 18, a. 73—Cross-decrees — Execution — Proper 
procedure—Third decree-holder attaching smaller 
decree —Whether can execute it inspite of larger 
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decree—R. 18 must be first applied before rateable 
distribution. 

Where there are cross-decrees under O. XXI, 
r. 18, Oivil Procedure Code, a smaller decree must 
always be get ofi against the larger decree, and if 
the smaller decree is attached by some other decree- 
holder, that other decree-holder has no greater 
right than the decree-holder whose decree has been 
attached and the attaching decree-holder cannot 
claim that he has a right to execute the smaller 
decree in spite of the existence of alarger decree 
held by the judgment-debtor. In other words, the 
rule laid down by O. XXI, r. 18, must be first 
applied before any question can arise for rateable 
distribution under gs, 73. 

Ex. 8. C. A. from the decision of the Dis- 
trict Judge, Ghazipur, dated October 9, 
193+. l 

Mr. Jwala Prasad Bhargava, for the 
Appellant. 

Mr. Janki Prasad, for the Respondents. 

Judgment.—This is an execution second 
appeal by Rajman Ram, applicant, whose 
application in execution has been dismissed 
in toto by the learned District Judge. 
Rajman held a decree No. 20: of 1930 for 
Rs. 860-8-0 against Jawahir Lal and Gaya 
Lal. Jawahir Lal and Gaya Lal held a 
decree No. 1038 of 1927 for Rs. 486 against 
Sarju Prasad and kam Narain. The 
present application was made after attach- 
ment of that decree by Rajman, and 
Rajman applied for execution of that decree 
No. 108 The mode in which he asked for 
execution was that out of Rs. 1,055-2-4 
which was kept in deposit in favour of the 
judgment-debto1 in Suit No. 438 of 1928 on 
May 4, 1931, might be attached and the total 
amount of decree No. 103 paid to Rajman. 
Now Sarju Prasad and Ram Narain had a 
decree No. 5X of 1927 for Rs. 2,805 against 
Jawahir Lal and Gaya Lal. They claimed 
that they had a right to set off the smaller 
decrees against them under the provisions 
of O. XXI, r. 18, and the lower Appellate 
Court was correct in holding that they had 
this right. Where there are cross-decrees 
under O. XXI, r. 18 a smaller 
decree must always be set off against 
the Jarger decree, and if the smaller 
decreeis attached by some other decree- 
hoider, that other decree-holder has no 
greater right than tLe decree-holder whose 
decree has been attached and the attaching 
decree-holder cannot claim that he has a 
righi to execute the smaller decree in spite 
of the existence of a larger decree held by 
the judgment-debtor. In other words, the 
rule laid down by O. KAI, 1, 18, must be 
first applied before any question can arise 
for rateable distribution under s. 73. 
Therefore so far asthe decree No. 108 of 
1927 is concerned, that decree has merged 
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inthe larger decree held by Sarju Prasad 
and Ram Narain, and therefore decree 
No. 108 of 1927 cannot be executed against 
them. 

A sum of Rs. 1,555 odd was in Court in 
favour of Jawahir Lal and Gaya Lal, and 
on June 24, 1931, Sarju Prasad and Ram 
Narain in execution of their decree No. 58 
attached this sum which layin deposit 
and a voucher was issued inthe name of 
their Pleader. This fact gave rise to the 
allegation of Rajman thatthe money had 
become the money of the judgment-debtors 
in decree No. 108, thatis Sarju Prasad and 
kam Narain We think that he was mis- 
taken in his attempt to treat this sum of 
money as money whica could be seized in 
execution of the decree No. 108, but we 
think that as he obtained attachment of 
this sum on.an application of August 19, 
1931, and as the money was stillin Court, 
therefore, Rajman is entitled to claim 
rateable distribution of this amount under 
s. 73, Civil Procedure Code. Rajman has 
his decree No. 202 against Jawahir Lal and 
Gaya Lal for Rs. 860 odd. Sarju Prasad 
and Ram Narain have their decree also 
against Jawahir Lal and Gaya Lal No. 58. 
for Rs. 2,805. Of this latter amount the 
amount of the decree No. 108 against Sarju 
Prasad and Ram Narain must be deducted 
and the resulting amount of about Rs. 2,300 
will be the amount of the decree of Sarju 
Prasad and Ram Narain which has not yet 
been satisfied. We consider, therefore that 
Rajman on the one hand and Sarju Prasad 
and Ram Narain onthe other are decree- 
holders of different decrees against the 
same judgment-debtors Jawahir Lal and 
Gaya Lal to whose credit this item of 
Rs. 1,555-2:4 stood inthe Court. We 
consider therefore that these two decree- 
. bolders are entitled to rateable distribution 
of this amount. Accordingly we allow this 
appeal to this extent, and as it is possible 
that there may be other decree-holders who 
may claim a share of rateable distribution 
we direct that our decree should be sent to 
the execution Court for carrying out the 
directions which we have given. Pro- 
portionate cosis are allowed to the parities. 

D. Appeal partly allowed. 
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LAHORE HIGH COURT 

First Civil Appeal No. 97 of 1936 
November 30, 1936 

ADDISON AND Din ModAMMAD, JJ. 
HARNAM SINGH AND OTHERS—- 

P LAIN TIFFS—ÅPPELLANTS 

VETSUS 
DOOLA SINGH AND oTanRs— DEFENDANTS — 
RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arfs. 24, 25, 
36—Suit for damages for malicious prosecution— 
Article applicable, 

Limitation applicable fora suit for damages for 
malicious prosecution is under Art. 24 or 25 of 
the Limitation Act and not Art. 36. Kirpa Ram v. 
Mul Raj (1), referredto. Ishri v. Muhammad Hadi 
(2), Nagendra Nath Ray v. Basanta Das Batragye 
(3), relied on. 


F.C A. from the decree of the Senior 
Subordinate Judge, Sheikhupura, dated 
November 9, 1935. 

Messrs. Dev Raj Sawhny and S. L. Puri, 
for the Appellants. 

Messrs. Anant Ram Khosla, Krishan 
Lal Kapur, Narotam Singh and Ajit Ram, 
for the Respondents. 

Judgment —The plaintifis sued certain 
defendants for damages amounting to 
Rs. 6,000 for malicious prosecution: It 
was alleged that one of the defendants 
Ram Lal made a false accusation against 
the plaintiffs to the Police that they had 
set their godowns containing materials 
on fire. The Police investigated the case 
but did not prosecute the plaintiffs. 
Ultimately the Police had the case struck 
off as having been entered as a mistake 
of fact. The suit has been dismissed as . 
barred by limitation as well as on the 
merits and the plaintiffs have appealed. 

As we are of opinion that the suit was 
barred by time, we need not go into the 
facts in detail. There is a Single Bench deci- 
sion of the Punjab Chief Court, reported in 
Kirpa Ram v. Mul Raj (1), tothe effect- 
that the defendants’ giving false informa- 
tion to the officer-in-charge of a Police 
Station was actionable as there had been 
a prosecution of the plaintifis by the 
defendants within the meaning of the law 
though the case never went into Court. 
A Division Bench of the Allahabad High 
Court, however, took the opposite View in 
Ishri v. Muhammad Hadi (2), where it was. 
held that, in these circumstances, a suit 
for damages on account of malicious pro- 
secution did not lie, for no prosecution 
had been initiated; but thatit was a suit 
for compensation for libel or slander, the 


(1) P L R 1900 p. 310. 
(2) 24 A 368; A W N 1902; 95. 
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limitation applicable to which was that 
prescribed by Art. 24 cr Art. 25 of the 
Second Schedule. A similar view was taken 
by Mukerji, J. in Nagendra Nath Ray v. 
Basania Das Bairaga (3). With this view 
we are in agreement. It follows that the 
suit is barred by time whether it falls 
within Art. 24 or Art. 25 of the Indian 
LimitatiowAct; and it is not disputed that 
this is so if these urticles apply. 

It was, however, contended before us 
that the suit fell within Art. 86, which 
runs as follows :— 

“For compensation for any malfeasance, mis- 


feasance or non-feasance independent of contract 
end not herein specially provided for.” 

This gives the period of limitation as 
two years. Obviously, however, this is a 
residuary article and as we have held that 
Art. 24 or Art. 25 applies, Art. 36 cannot 
apply. 

For the reasons given we dismiss the 
appeal with costs. The Pleader’s fees to 
be allowed to Counsel, appearing for the 
Various respondents, will nob exceed the 
maximum which can be allowed to oue 
Pleader in this appeal, and if the aggregate 
is greater than this, the fees of the Counsel 
of the Various respondents will be propor- 
tionately reduced. 


D. Appeal dismissed, 
(3) 57 O 25; 125 Ind. Oas. 667; A IR 1930 Cal. 


392; Ind. Rul. (1930) Oal. 587, 





MADRAS HIGH COURT 
Civil Revision Petition No. 798 of 1934 
November 10, 1936 
VENKATARAMANA RAO, J. 
NALLAJEKLA SATYAVATI AND ANOTAER 
—CoUNTER-PETITIONERS—PRTITLONERS 
VETSUS 
VIJJAPU PALLAYA—Partititonsr— 


RESPONDENT 

Stamp Act (II of 1899), s. 36—Civil Procedure 
Code (Act Vof 1908), O. XILI, r. 3—Document once 
admitted in evidence, whether can be subsequently 
rejected for insufficiency of stamp — Applicability 
o) a: 36 to secondary evidence — Scope of O, XILL, 
r. 3. 

Under s. 36 of the Stamp Act if the Court has once 
admitted a document in evidence it has ‘no jurisdic- 
tion to reject it at a later stage on’ the ground that it 
was not duly stamped and it ig immaterial whether 
it was wrongly admitted or rightly admitted or ad- 
mitted without objection or aiter hearing or without 
hearing such objection. Chunilal ‘“ulstram v. 
Mutabar (5), explained. Nirode Bazini Mitra v. Sital 
Chandra Ghatak (1) and Jagdip Singh v. Firanjt Singh 
(2), relied on, 

Rule 3 of O., XIII of the Civil Procedure Oude, which 
empowers the Cowt to ieject any document at any 
stage of the suit if it considers such document to be 
irrelevant or otherwise inadmissible, must be taken 


169—81 & 82 
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subject to the provisions of s. 36 of the Stamp Act 
which is mandatory. 

Section 36 will also apply when secondary evidence 
of an instrument not duly stamped has been wrongly 
admitted. 

©. Rev. Pet. under ss. 115 of Act V of 1.08 
and 107 -of the Government of India Act 
praying the High Oourt to revise the order 
of the Court of the Subordinate Judge of 
Vizagapatam, dated March 23, 1934, and 
made in I. A. No. 270 of 1934 in O. 5. Nos. 26 
and 27 of 1933 on the file of the Court of the 
Subordinate Judge of Vizagapatam. 

Messrs. P. Somasundaram and Kasturi- 
seshagirt Rao, for the Petitioners. 

The Advocate-General and Mr. V. Govin- 
daraghavachariur, for the Respondent. 


Judgment —This is a Civil Revision 
Petition to revise the order of the learned 
Subordinate Judge of Vizagapatam reject- 
ing a document Ek. Gin the case as in- 
admissible on the ground that il was 
insufficiently stamped in supersession of a 
prior order admitting it on September 7, 
1934. The suit was filed by the plaintiffs 
in O. 5. No. 26 of 1933 for recovery of 
certain sums of money dueto them from 
defendants Nos. 1 to3 inthe case. It was 
their case that this matter was referred 
to arbitration and that the arbitrator was 
also enquiring into the claims relating to 
the partition between defendants Nos. 1 
to 3. He delivered an award on April 12, 
1930, in and by which he decreed cartain 
sums as payable by defendants Nos. 1 to 
3 and the claim was based on the award. 
In the written statement filed by the lst 
defendant it was not alleged that the docu- 


“ment was insufficiently stamped, and that 


the suit cannot be based thereon. When 
P. W. No. 1 was being examined objection 
was taken to ita admissibility. It is the 
case of the 2nd defendant and I think it is 
also the case of the other defendants, that 
the specitic objection as to insufficiency of 
stamp was taken along with the objection 
regarding want of registration. a way 
this is also supported by the plaintiffs, but 
the learned Judge overruled the objection 
of the defendants and admitted it by mark- 
ing it as Ex. G, and his order runs ag 
follows: 

“Exhibit G is a copy of the award engrossed on 
stamp paper. It is the case for plaintifis that the 
original award engrossed upon a stamp paper was 
stolen fraudulently by the second detendant and 
that it could not be registered on account of the 
fraud committed by second defend ant. Moreover, the 
award so far as these plaintiffs are concerned, relates 
to movable properties. Objection is, therefore, over- 
ruled.” 

It’ does not appear from the order whether 


642 


the learned Judge was overruling both the 
objections, namely, the objection as to in- 
sufficiency of stamp andthe objection as 
to registration. But the learned Judge in 
Spite of what the parties have stated says 
in his judgment that so far as his recol- 
lection goes he did not deal with the ques- 
tion of the objection relating tcinsufficiency 
of stamp. 

The question is, has he got jurisdiction 
to upset the order already passed by him? 
According to the plain language of s. 36 
of the Stamp Act once a document is ad- 
mitted by the Courtin evidence it has no 
jurisdiction to reject it on the ground that 
it was “not duly stamped at any later 
stage of the suit. As observed by 
Rankin, ©. J. in Nirode Basini Mitra v. 
Sital Chandra Ghatak (1), 

“Under s. 36 it matters nothing whether it was 
wrongly admitted or rightly admitted or admitted 


without objection. or after hearing cr withcut hear- 
ing such objection.” 


{tis also the view taken in Jadip Singh 
v. Firanji Singh (2). In our High Court 
Madhavan Nair, J. took this view. In the 
case which is reported in Venkateswara 
Ayyar v. Ramanatha Deekshathar (3) a suit 
was filed upon a promissory note which 
was insufficiently stamped. Objection was 
taken inthe written statement that it was 
insufficiently stamped, but no issue was 
framed on that matter and the document 
“as admitted in evidence. In the appeal 
the Subordinate Judge raised an issue and 
decided the matter adversely to the plaint- 
iff. ín revision the learned Judge Madha- 
van Nair set aside the order holding 


that the Subordinate Judge had no juris-: 


diction to go into the matter once a docu- 
ment had been admitted in evidence under 
s. 36 of he Stamp Act. He observes thus; 

“It was admitted in evidence in the ordinary 
course without any objection by the Court of first 
instance and, thorefore, under s, 36, Stamp Act, it 
was not open to the defendant in the Appellate 
Court to question its admissibility on the ground 
that it had not been properly stamped.” 

This view has been since followed in Noor 
Ahmad v. Irshad Ghaus (4). But the learn- 
ed Advocate-General contends that under 
s. 36 the admission of a document in evi- 
dence must be after a consideration of the 
specific objection relating to want of in- 
sufficiency of stamp, and he relies very 


(1) 51 C0 Ld 6569; 128 Ind. Cas, 187; A 1 R 1930 
Cal. 577. . 

iz) t Pat. 166; 106 Ind. Cas. (53; AIR 1228 Pat, 
155 


(3) A IR 1929 Mad. 622; 119 Ind. Cag, 472; Ind, Rul. 
(1929) Mad, 968. 

(4) A 1 K 1933 All. $2]; 147 Ind, Cas. 205; 6 R A 426; 
6 A 13]; 1934 ALR 122, 
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strongly on the observations of Chanda- 
varkar, J. in Chunilal Tulsiram v. Mulabai, 
(5) to the following effect, 

“Admitted in evidence means the act of letting 
the document in as a part of the evidence ; but it 
must be letting in as a result of judicial determina- 


tion of the question whether it can be admitted in 
evidence or not for want of stamp.” 


With respect to the learned Judge I do 
not see any warrant for introducing the 
limitation and qualifying the plain langu- 
age of s. 36, but the learned Judge himself 
explains what ho means by judicial deter- 
mination of the question. He says; 

“In other words, the Court admitting it must 
have applied its mind consciously to the question 
whether the document is admissible or not. It may, 
of course happen in some cases that a document, 
which is not admissible for want of stamp, is 
allowed by the Court to go in, the question of 
stamp escaping its notice as well as the attention 
of the parties. In such cases the admission is a 
judicial determination of the question, because the 
Court let in the document on its view that there | 
‘was nothing against its admission.” 


This seems to indicate that if a dccument 
had been admitted without objecticn, there 
was a judicial determination of the ques- 
lion and the document must be deemed to 
have been admitted in evidence. 1 see no 
difference between this view and the views 
taken by Rankin, C. J. and Madhavan 
Nair, J. ‘lhe observations of Chanda- 
varkar, J. on which the learned Advocate- 
General relied must be vnderstood with 
reference to the facts of the particular case, 
with which the learned Judge was dealing. 
In that case there was an issue saised as 
tothe insufficiency of stamp but the con- 
sideration of the question was postponed 
and rending the determination of tnat ques- 
tion ihe document was marked as an Exhi- 
bit. ‘Therefore, the document could not be 
deemed to have been admitted in evidence 
within the meaning of s. 36. The same was 
the- case in Abdul Wahab Sahib v. Kanaka 
Anjaneyulu (6) decided by Pandrang 
Row, J. and in Jagannath v. Chauli (7) 
decided by the Lahore Court. Soin all 
these cases there was no admission of the 
document in evidence within the meaning 
of the said section. Again, reliance was 
placed by the learned Advocate-General on 
rr. ð and 4 of O. XIII, Civil Procedure Code. 
Rule 3 says that the Court may at any stage 
of the suit reject any document which it 
considers irrelevant or otherwise inadmis- 
sible, recording the grounds of such rejec- 
tion. But the rule must be taken subject 


(5) 12 Bom. L R 466 at p 468; 6 Ind. Cas. 903. 

(6) 42 L W 574; 159 Ind. Cas. 23; (1935) M W N 1041; 
A 1 R1935 Mad. 888; 8 R M 468. 

(7) A 1 R 1933 Lah. 271; 142 Ind, Cas, 535; Ind. Rul, 
(1933) Lah, 208; 34 P L R 417. 
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othe provisions of s. 36 of the Stamp Act 
which is mandatory. Once a document is 
admitied in evidence, no objection as regards 
insufficiency of stamp can be taken and the 
eee in r. 3 of O. XII, must yield to 
this. ` 

Again, the case in Attili Venkanna v. 
‘` Parasuram Byas (8) was relied on. Accord- 
ing to the said decision “a mere mechanical 
act or endorsement is not sufficient to con- 
stitute admission in evidence.” In fact, 
Philipps, J. says that 

“Once it has been admitted in evidence even in 
a subsequent stage of the same suit, it is clear 
that, under that section, objection could not be 
taken when there had been such admission. What 


has to be determined in each cass is whether there 
has been an ‘admission’ or not.” 


Therefore, there is nothing in this decision 
which runs counter to the view I have 
already stated. The question is whether 
the document has been admitted in evidence 
and not whether it was admitted after a 
special objection relating to the sufficiency 
of stamp was taken and determined. 

In this case objection was taken with 
regard to its admissibility—I shall assume 
only with reference to registration and not 
to want of stamp. But the learned Judge 
overruled the objection and admitted the 
document in evidence. That is quite enough 
admission even within the meaning of s. 36 
of the Stamp Act. Iam, therefore, of opi- 
nion that the learned Judge had no juris- 
diction to go behind his order admitting 
the document. Section 86 will also apply 
when secondary evidence of an instrument 
not duly stamped has been wrongly ad- 
mitted. I, therefore, set aside the order of 
the learned Subordinate Judge and allow 
this Civil Revision Petition with costs both 
here and in the Court below. 

A. Order set aside. 
(8) 53 M137; 120 Ind. Cas. 879; A I R 1929 Mad. 522; 


29 L W 633; Ind. Rul. (1930) Mad. 79; 56M L J 
633. 
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LAHORE HIGH COURT 
Civil Appeal No. 107 of 1936 
October 1, 1936 
Din MOHAMMAD, J. 
KESAR SINGH—Dzrenpant— 
APPELLANT 
versus 
JOINT OFFICIAL LIQUIDATORS op 
RADHESHAM BIEOPAR Co., Lro., 
OKARA—PRTITIONERS— 
RESPONDENTS 
Companies Act (VII of 1913), 8. 240— Entries in 
books of company — Presumption — Contributory 
denying the transaction —Unus, | 
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Where a company is being wound up, all 
documents of the company and of the liquidators 
shall, as between the contributories of the com- 
pany, be prima facie evidence of the truth of all 
matters purporting to be therein recorded and the 
onus is onthe contributory denying the transaction 
to rebut and disprove the entries. The mere fact 
that the contributory has repudiated the transaction 
will not save him from his liability. 

C. A. from the order of the District Judge, 
Montgomery, dated March 16,1936. 
Diwan Mehr Chand, for the 

lant. 

Mr. Anant Ram Khosla, for the Res- 
pondents. 

Judgment.— Under s, 186, Companies 
Act, the District Judge of Lahore has 
made an order on Kesar Singh to pay 
Rs. 1,323-4-0 due from him to the Radhe- 
sham Beopar Co , Ltd., Okara. Kesar Singh 
has appealed. The only point raised on 
behalf of the appellant is that the books 
of the company have not been legally 
proved and as there isno other evidence 
on the record to provethe debt, this order 
ig unsustainable. The liquidator has, on 
the other hand, urged that entries in the 
books of a company in liquidation are 
prima facie evidence of the transaction to 
which they relate and that it was for the 
appellant to rebut that evidence. In 
support of his contention he has relied on 
s. 240, Companies Act. 

It is true that the actual writer of the 
entries in the day-book, register saudajat 
and the ledger relating to the transaction 
in question has not been produced t9 prove 
those entries nor has any other witness 
been tendered to speak from his personal 
knowledge that the appellant had made the 
transaction in question with the company; 
but in view of the clear wording of s. 240, 
Companies Act, I have no hesitation in 
holding that the proof of these items by 
ihe manager and the accountant was 
enough in this case to shift the onus to 
the appellant to disprove the transaction. 
Secticn 240, Companies Act, reads as 
follows: 

“Where any company is being wound up, all 
documents of the company and of the liquidators 
shall, as between the contributories of the cum- 


pany, be prima facte evidence of the truth of all 
matters purporting to be therein recorded.” 


Appel- 


It is not denied that the appellant is a 
contributory and as the onus clearly lay 
on him to disprove the entries recorded in 
the books produced, the only question that 
falls to be determined is whether he has 
succeeded in rebutting the presumption 
thus arising against him. Counsel for the 
appellant has urged that as the appellant 
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has stated on solemn affirmation that he 
did not enter into the transaction in ques- 
tion, and as there is no evidence on the 
other side to prove the falsity of this state- 
ment, it should be considered enough in 
this case. I, however, do not agree, The 
liquidator has produced the Manager and 
the accountant of the company, who have 
stated that the books relied on were kept 
in the regular course of business and have 
further’ averred that all the entries relating 
to the appellant in his account on p. ll 
of the ledger were made by the servants 
of the company The appellant has further 
admitted that the manager of the company 
had handed to him a bill or invoice in 
which this transaction was entered. The 
mere fact, therefore, that the appellant has 
repudiated this transaction, will not save 
him from his liability. It is significant 
that the appellant kas not denied the 
genuineness of the other five transactions 
which are also covered by these entries. I 
accordingly uphold the order of the District 
Judge and dismiss this appeal. There will 
be no order as to costs. 





D. Appeal dismissed. 
_ RANGOON HIGH COURT 
First Civil Appeal No. 63 of 1936 
July 29, 1936 
Mya Bu anp BAGULEY, JJ. 
AGA M. SHERAZEE—APPELLANT 
versus 
R. M. P. M. CHETTIAR FIRM AND OTHERS 
—RESPONDENTS 


Civil Procedure Code (Act V of 1908), ss. 73, 47— 
Order determining question of rateable distribution 
between rival decree-holders—Judgment-debtor having 
aa in it—Whether falls under s. 47—Appeal, 

ies, 

Where an order under s, 73, Civil Procedure 
Code, determines the question of rateable distribu- 
tion as between rival decree-holders and the judg- 
ment-debtor has no interest in it, the order does not 
fall under s. 47 and is not appealable. Sorabji 
Cooverji v. “Kala Raghunath (1) and Raja 
Karvetnagar v, Venkata Reddi (=), distinguished, 
Dayabhai Jiwandas v. A. M. M. Murugapppa Chettyar 
(3), Shidappa Laxmanna Agasar v. Gurusangaya 
Akhandaya Hiremath (4) and Balmer Lawrie & Co. 
Jadunath Banerjee (5), referred to. 

F. 0. A. from an order.of the High Court, 
dated March 16, 1936. 


Mr. Chari, for the Appellant. 


Messrs. Basu, Datta, B. C. Paul and Ven- 
katarum, for the Respondents. 


Mya Bu, J.—This is an appeal against 
an oider passed by a learned Judge of 
tLe Original Side (1) upholding the order 
of the Deputy Registrar allowing rateable 
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distribution under s. 73, Civil Procedure 
Code, on the application of respondents 
Nos. 2,3, 4 and 5 in the sale proceeds of 
immovable property which had been sold 
by the Court at the instance of the ap- 
pellant in enforcement of an unregistered 
security bond drawn up in pursuance of a 
compromise decree in favour ofthe appel 
lant in a money suit against respondents. 
Nos. 1 and (2) at the same time dismiss-- 
ing the appellant’s application for requir- 
ing respondent No, 1 to execute a valid 
security bond in respect of that property 
in terms of the decree. The decree was 
passed in a suit cn a promissory note 
brought by the appellant against respond- 
ent No.1. In the course of the suit the 
appellant and respondent No.1 came toa 
Ccmpromise in pursuance of which Tes- 
pondent Ne. 1 deposited the title deeds of 
thu property in question with the appel- 
lant’s then Advocate, with intent to cieate 
a security on the properiy for the debt in 
suit. Thereafter the Court passed a dec- 
ree, by consent, in terms of the compro- 
mise providing inter alia as follows : 

“And by consent, it is further ordered that, as 
security for the due payment of the total sum of 
Rs. 17,500 (rupees seventeen thousand and five 
hundeied only) referred to hereinabove, defendant 
No. 1 firm (respondent No. 1) having deposited with 
the plaintiff's Advocate, Mr. R. G. Aiyangar, the 
title deeds of house No.1382, 29th Street, Rangoon, 


being a three storeyed pucca dwelling house, de- 
fendant No. 1 shall execute the usual security bond, 


. defendant No, 1 firm assuring that the property 


given as security is free from any incumbrance,” 

In pursuance of the provision in the 
decree a security pond was executed about 
three months afterthe decree, but it was 
not registered. Then after some lapse 
of timethe appellant not having paid the 
decretal amount executed the decree by: 
an application for sale of the property men- 
tioned in the bond. The property was 
then placed under attachment. But be- 
fore the sale of the property respondents. 
Nos. 2, 3, 4 and 5, who had also levied at- 
tachment on the same property,applied for 
rateable distribution. The property was 
subsequently sold by the Court by an order 
of the Deputy Kegistrar apparently free 
from all incumbrances. The learned Judge 
on the Original Side upheld the order of 
the Deputy Registrar granting the appli- 
cation of respondents Nos. 2,3,4and 5 on 
the ground that the decree itself did not 
creale a security of the properly in ques» 
tion in favour of the decree- holder, that the 
deposit of the title deeds with Mr. Aiyan- 
gar before the passing-of- the decree, if it 
created any security, had been merged into 
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the decree that was passed and was, there- 
fore. not available as security by way of an 
equitable mortgage, that the bond which 
was executed in pnrsnance of the decree 
not being registered was of no legal effect 
and accordingly there was no security in 
favour of the anpellant and that in these 
circumstances respondents Nos. 2,3 4 and 
9 were entitled to rateable distribution out 
of the sale proceeds of the properiv. A 
preliminary objection has been raised by 
respondents Nos. 2. 3,4 and 5 as tothe 
maintainability of the anpeal against the 
order affecting them. The onlv part of the 
order that affects them is the order for rate- 
able distribution. They are not interested 
in the order sofar as it relates to the dis- 
missal of the application for calling upon 
ee No. | to execute a valid security 
ond. 

As regards the objection as to the main- 
tainability of the appeal raised on behalf 
of respondents Nos. 2.3, 4 and 5. it is not 
disputed that the order affecting them is not 
a judgment within the meaning of cl. 13 
of the Letters Patent of this Court. Tt is 
also not disputed that the order is not one 
of the appealahle orders mentioned under 
O. XOTT. r. 1, Civil Procedure Code. The 
learned Advocate for the appellant. how- 
ever, urges that the order amonnts to a dec- 
ree Inasmuch as it decides a qnestion fall- 
ing within the purview of s. 47 (1), Civil 
Procedure Gode. If this contention is sound, 
it must be conceded that the order is ap- 
Dealable, butin order that the case may 
be brought within the purview of s. 47 (1), 
Civil _ Procedure Code, there must be a 
question arising between the parties to the 
snit in which the decree in question was 
passed. It has, however. not been contend- 
ed that respondents Nos. 2, 3, 4 and5 
come within the description of parties to 
the suit within the meaning of s. 47, but it 
is‘contended by the learned Advocate for 
the appellant thatinasmuch as the question 
concerning the rights of respondents Nos. 2, 
3,4 and 5 for rateable distribution involves 
the question as to whether property sold 
in execution had been made security in 
favour of the appellant which is a question 
affecting him and respondent No. 1, there 
exists a question between the parties to 
the suit which brings the matter between 
him and the other respondents within the 
purview s. 47 (1), Civil Procedure Code. 
In my opinion. this contention cannot be 
maintained. Respondent No. 1 had no prac- 
tical interest whataver in the proceedings 
arising out of the applications of respond- 
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ents No. 2, 3, 4 and 5 for rateable distribu- 
tion. In faet. he was nota party to the 
proceedings arising out of those applica- 
tions. The Depntv Registrar passed the 
order allowing the applications of all these 
respondents on December 20, 1935. and it 
was only after that the appellant filed an 
application for an order requiring res- 
pondent No. 1 to execute and register the 
security bond contemplated by the decree. 
This application was dealt with by Leach, 
J. on the same occasion as the applications 
of respondents Nos. 2, 3,4 and 5 for rate- 
able distribution; hence one composite 
order for both the matters, namely; (1) 
rateable distribution ; and (2) the appli- 
cation for reqniring respondent No. 1 to 
execnte a valid registered security bond. 
Tn these circumstances if is perfectly clear 
that respondent No 1 was not a party to 
the proceedings relating to rateable dia- 
tribution and no question arose between 
him and the decree-holder in such 
proceedings. Sorabi Cooverji v, Kala 
Raghunath (1) and Raja of Karvetnaqar v. 
Venkata Reddi (2\: are cases which deal 
with proceedings regarding rateable dis- 
tribution in which substantial questions 
arose between the decree-holder and the 
jndgment-debtor. In those cases it was held 
that an appeal world lie from the origi- 
nal order by virtue of s. 47 1), Civil Pro- 
cedure Code. Tt was found in those cases 
and the facts showed that definite ques- 
tions affecting the jundgment-debtor arase. 
The present case is clearly distinguishable 
from those cases. In my opinion, the ap- 
pellant has no right of appeal against 
respondents Nos. 2.3, 4and 5 from the order 
of the learned Judge on the Original Side 
concerning them, 

As regards the dismissal of the appel- 
lant’s application for an order requiring 
respondent No. 1 to execute a valid security 
bond under the decree, the learned Advo- 
cate for respondent No, Lsupports the order 
of the learned Judge on the merits. It 
is perfectlv clear that the property in ques- 
tion had been sold and rateable distribu- 
tion of the sale proceeds had even been 
ordered by the Deputy Registrar when 
this application was made. The pur- 
chaser at the sale had acquired title in 
the property, and in these circumstances it 
would be quite impracticable to create a 
security on the property in favourof the 
appellant. In dismissing the application 

(1) 36 B 156: 12 Ind. Cas. 911: 13 Bom. L R 1193. 

(2) 39 M 570; 291Ind. Cas. 231; AI R1916 Mad, 
20; 29M LJ 96; (915) M W N 334; 17M L T 497, 
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of the appellant against the first respond- 
ent the learned Judge on the Original 
Side was rightly declining to make an 
order which would be quite infructuous. 
- For these reasons the appeal fails against 
all the respondents and it is dismissed with 
costs, Advocate’s fees two gold mohurs for 
each of the first, second and fifth respon- 
dents and two gold mohurs for the third and 
‘fourth respondents jointly. 

Baguley, J.—I agree that this appeal 
must be dismissed. [t is, if I may be 
allowed tosay so, rather unfortunate that 
the appeal was filed in its present form 
because it is really an appeal against two 
separate orders in which different parties 
are concerned. The learned Judge had 
before him two totally different and distinct 
matters. Application had been made by 
certain creditors who had attached the 
property sold, for rateable distribution of 
the sale proceeds and in that matter the 
executing decree-holder and the other 
decree-holders were alone concerned. The 
matter was argued before the Deputy Re- 
gistrar and he passed an order for rateable 
distribution. The party, dissatisfied with 
this order, asked for the matter to be 
determined by the Judge. In this matter 
the judgment-debtor was inno way con- 
cerned. It was purely a matter of aca- 
demic interest to him. He had these 
various money decrees against him the 
sum total of which would be reduced by 
the sale proceeds of the property sold; but 
that was insufficient to satisfy even the 
claim of the executing decree-holder and 
the sum total of the money decrees would 
be the same whatever order was passed on 
the application for rateable distribution. 
In the same proceedings the execut- 
ing decree-holder asked for an order to be 
passed against the judgment-debtor direct- 
ing him to execute a security bond covering 
the property already sold. In this matter 
only the decree-holder and the judgment- 
debtor were interested. Finding two matters 
arising out of the one case before him the 
learned Judge heard arguments and dealt 
with them both in one judgment (using 
the word in the sense in which itis used 
in the Code of Civil Procedure}. The result 
of that judgment was that one order was 
passed for rateable distribution and another 
order was passed refusing the application 
made by the executing decree-holder that 
the judgment-debtor should execute a bond 
in his favour. It is against this ‘judgment’ 
that the present appeal has been filed; but 
ib is really one appeal against two separate 
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orders. These two matters will have to be 
considered separately asa preliminary objec- 
tion has been raised that no appeal lies. 

It is admitted that the judgment 
appealed against is not a ‘judgment’ with- 
in the meaning ofcl. 13 of the Letters 
Patent as explained in Dayabhai Jiwandas 
v. A.M. M. Murugappa Chettyar (3). This 
being the case the appeal must be regarded 
as two appeals against two orders, The 
order for rateable distribution is unques- 
tionably an order passed under s. 73, Civil 
Procedure Code, and orders under s. 73 
are not perse appealable. They are only 
appealable if they fall also within the 
purview of s. 47. Section 47 refers to 

“all questions arising between the parties to the suit 
in which the decree was passed.” i 

It is argued that this is a question aris- 
ing between the parties to the suit because 
its decision depends on a decision of whe- 
ther the judgment-debtor had effectively 
charged the property sold in favour of the 
decree-holder. If his question had arisen 
between the parties to the suit undoubt- 
edly under s. 47it would be appealable, 
but I am unable to see how it can be said 
to arise between the executing decree- 
holder and his judgment-debtor. It arose 
in consequence of the contest between the 
various decree-holders and the fact that 
it was of interest as between the parties 
to the original suit does not necessarily 
make it arise between the parties; it 
arose between the various decree-holders. 
We have been referred to certain cases in 
which an order for distribution was 
regarded as appealable under s. 47 but 
these cases, it seems to me, can be distin- 
guished. In Sorabji Cooverji v. Kala 
Raghunath (1), the judgment-debtor was 
very interested in the order for rateable 
distribution because he had paid the money 
into Court to satisfy the claims of two 
ereditors who had attached his property and 
by paying off those two creditors he would 
get his properly released from attachment, 
the other creditors having merely applied 


-for execution but had not attached his pro- 


‘perty, It was, therefore, of great interest 
to him for getting his property freed from 
attackment. In Raja of Karvetnagar v. 
Venkata Reddi (2), the judgment-debtor 
was clearly interested in the order for rate- 
able distribution because it was he himself 
who filed the appeal in the High Court. 
On the other hand, in Shidappa Laxmanna 
Agasar v. Gurusangaya Akhandaya Hire- 


` (3) 13 R 457; 157 Ind. Cas, 1107; AI R 1935 Rang. 
267; 8 R Rang, 135 (F B) 
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math (4) it was held that an order under 
s. 73, Civil Procedure Code, determining 
the question óf rateable distribution as 
between rival decree-holders in which the 
judgment-debtor had no interest does not 
fall under s. 47, and the same principle 
is to be found in Balmer Lawire & Co. v. 
Jadunath Banerjee (5), in which it was 
held that an order refusing rateable dis- 
tribution Vetween two rival decree holders 
which did not affect or interest the judg- 
ment-debtor was not appealable. For 
these reasons I would hold that the order 
with regard to rateable distributicn is not 
appealable, in this case and for that reason, 
that part of appeal must fail. 

With regard to the order refusing to 
direct the judgment-debtor to execute a 
new security bond that undoubtedly comes 
unders. 47 and isappealable, but I can 
see no reason for allowing this portion of 
the appeal because I am entirely unable 
to see what good purpose could be served 
by directing the judgment-debtor to exe- 
cute a bond mortgaging or giving a charge 
over certain property which is no longer 
his, his entire interest in it having been 
sold by an order of the Courtin execution 
proceedings. I agree, therefore, ihat this 
appeal must be dismissed and I also agree 
with the order for cos's proposed by my 
brother Mya Bu. 


N Appeal dismissed. 


\4) 55 B 473; 133 Ind. Cas, 817; AI R1931 Bom. 
350; 33 Bom. L R 537; Ind. Rul. (1931) Bom. 401. 


(5) 42 C 1; 27 Ind, Cas. 644; A I R 1915 Oal. 658; 
190 W N 1202. 
LAHORE HIGH COURT 
Second Civil Appeal No. 334 of 1936 
October 19, 1936 
JAI LAL, J. 
JHUTHA RA M-—-PLAINTIPR-—A PPELLANT 
versus 


RAM SARUP AND OTHERS——DEFENDANTS 
AND ANOTHER—-PLAINTIFF—RESPONDENTS 

Appeal—Dismissal of—Mistake in description of 
respondents being only a formal one—Dismissal of 
appeal on this account, whether proper. 

The fact that there was a mistake in the descrip- 
tion of the respondents does not entail the dismissal 
of the appeal where the defect is a formal one. 
When brought to ite notice the Appellate Court 
should allow it to be corrected, especially when the 
appellant applied at the hearing of the appeal 
to amend the mistake and the respondents 
are willing to go on with the appeal on merits. 
Ralla Singh v Bishna (1), relied on. 


S.C. A. from the decree of the District 
Judge, Hissar, dated, December 18, 1935, 
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Messrs. Shamair Chand and Qabul Chand, 


for the Appellant. 

Mr. Nawal Kishore, for the Respondents 
(Defendants) 

Judgment —A suit was instituted 


against several defendants of whom Nos. 3, 
7 and 8 were minors. The minor defen- 
danis were first represented by their 
relations as their respective guardians but 
as these relations refused to act as guard- 
lans, a Court official was appointed as the 
guardian of all the three defendants. 
Finally the suit was dismissed and the 
plaintiff preferred an appeal in the Court 
of the District Judge of Hissar. It appears 
that the three minor defendant-respondents 
were shown as being represented by the 
original guardians, their relations, and 
not bythe Court official, When the appeal 
came up for hearing before the learned 
District Judge, he dismissed it merely on 
the grcund that the appeal was not properly 
presented as against the minors and 
could not, therefore, proceed and as it could 
not proceed against these minors, it abated 
in its entirety. 

This order is obviously wrong. There is 
no qnestion of abatement in the case and 
the fact that there was a mistake in the 
description of the respondents did not 
entail the dismissal of the appeal. Ralla 
Singh v. Bishna (1) isan authority on this 
question. The defect was a formal one 
and should have been corrected when it 
was brought to the notice of the Court. 
Iam informed that the plaintiff applied 
at the heating of the appeal to be allowed 
to amend the description of the respondents, 
the minors, and the defendants were pre- 
pared to go on with the appeal on the 
merits. Laccept this appeal set aside the 
order of the District Judge and send the 
case back to him with direction to proceed 
with the appeal on the merits after the 
description of the minor defendant-respon- 
dents has’ been corrected and service effected 
on the Court official as their guardian. The 
court-fee on the memorandum of appeal shall 
be refunded to the appellant. The other costs 
will abide the result. The parties have 
been directed to appear before the Dis- 
trict Judge on November 19, 1936. 


Appeal allowed. 
) 7 Lah. 102; A IR 1926 Lah. 186; 93 Ind. Cas, 
355; 27 P L R 306, 


D. 
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__ _ NAGPUR HIGH COURT 
Civil Revision Application No. 233 of 1935 

November 30, 1936 
POLLCCK, J. 
Syed ABDUL HADI— APPELLANT 
VETSUS 
ABDUL LATIF AND ANGOTHER—NON- 
APPLICANTS 

Mussalman Wakf Act (XLII of 1923), s. 10 — Penalty 
under—Jurisdiction to impose—District Judge, whe- 
ther proper authority. 

The District Judge is a person to decide whether a 
fine under s. 19, Mussalman Wakf Act. 1923, should 
be imposed. He has to decide whether the statements 
of accounts furnished are true or not and whether 
theyhad been furnished within due time, and it 
cannot have been intended that, after he has 
decided “that the statements are untrue or are 
not furnished within due time and thata fine ought 
to be imposed, he must send the case toa Magistrate 
to try what was intended to be decided in Civil 
Courts The implication in s. 10 is that the Dis- 
trict Judge isthe proper Court to decide whether a 
fine should be inflicted. -Nasrullah v. Wajid Ali (3) 
and Kalekhan Mahmad. Khan v. Karim Rehman 
Malik (4), followed. Taker Saifuddin v. Emperor 
(2) and Ali Mohamad v. Emperor (5), dissented from. 
Nasrullah Khan v. Wajid Ali (1), referred to. 


C. R. Appl. of the order of the Court 
of the District Judge, Jubbulpore, dated 
January 28, 1935, in M. J. C. No. 58 of 1994. 

Messrs. A. Razak and G. R. Pradhan, for 
the Apnlicant. 

se M. Y. Shareef, for the Non-Appli- 
cant. 

Order.— Section 10 of the Mussalman 
Wakf Act XLII of 1923 provides that any 
person who has failed to furnish ac- 
counts or documents or has furnished 
untrue accounts when called upon to 
do so under s. 3 or s.4 or s. 5 of 
that Act shall be punishable with fine 
which may extend to Rs. 500 orin the case 
of a second or subsequent offence with 
fine which may extend to Ra. 2.000. Proceed- 
ings under the Mussalman Wakf Act take 
place inthe Court of the District Judge, 
and the question is whether the District 
Judge, has jurisdiction to impose a fine 
under s. 10 or whetheritis necessary that 
there should be a criminal prosecution 
before a Magistrate. In Nasrulla Khan v. 
Wajid Ali (1) there is an obiter dictum 
to ihe effect that it is undoubtedly the 
District Judge who has the power to impose 
the fne. On tke other hand in Taher 
Saifuddin v Emperor (2) it was apparently 
assumed that the Chief Presidency Magis- 
trate had jurisdiction to trv an offence 
under s. 10. The point has been consider- 

(1) 5? A 167: 318 Ind. Cas. 717: Ind. Rul. (1929) All 
$25: A TR i980 All. €1- 11930) A L J 933. 

(D) F8 R 302: 154 Ind. Cas 940: 26 Bem. LR 3411: 
as 1924 Bem, J€8; (1934) Cr. Cas. 546; 7 RB 
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ed in Nasrallah v. Wajid Ali. (3) where 
Pullan, J. remarked that although -the 
wording of s. 10 is far from clear, he 
considered that the District Judge was 
under that section, the only person who 
could take proceedings and who could, 
therefore, impose the fine. Niamaf Ullah, J. 
pointed outthatthe whole scheme of the 
Act suggests that the District Judge was 
the proper authority to impose the penalty 
provided for bys. 10 and came to the 
conclusion, though not without hesitation, 
District Judge was the proper 
authority to enforee the provisions con- 
tained ins. 10, In Kalekhan Mahmadkhan 
v Karim Rehman Malik (4) Broomfield, J. 
agreed with the view taken in Nasrullah 
v. Wajid Ali (3). and dissented from the 
view taken in Ali Muhammad v. Emperor 
(5) where it had been held that a Magistrate 
alone haa jurisdiction to impose a fine 
under s. 10. 


The argument in Ali Muhammad v. 
Emperor (5) was that failure to complv with 
s.3 or 4or5o0f the Mussalman Wakf Act 
is made an offence bys.10 that this is 
an offence as defined ins. 4 (0) of the 
Criminal Procedure Code, and s. 3 (37) of 
the General Clauses Act, and tbat, there- 
fore, unders. 29 of the Criminal Procedure 
Code it should be tried by a Court con- 
stituted under that Code. The point is 
certainly far from clear, but I have no 
doubt that it was intended that the Dis- 
trict Judge should be the person to decide 
whether a fine should be imposed. He has 
to decide whether the statements of accounts 
furnished are trne or not and whether 
they had been furnished within due time 
and jtcannot have been intended that, 
after he has decided that the statements 
are untrue or are not furnished within 
due time and that a fine ought to be 
imposed, he must send the case to a 
Magistrate to try what was intended to be 
decided in Civil Courts. The implication 
in s. 10 is, in my opinion, that the District 
Judge is the proper Court to decide 
whether a fne should be inflicted, and I 
respectfully agree with the decisions in 
Nasrullah v. Wajid Ali (3) and Kalekhan 
a yv, Karim Rehman Malik 
4), 
The application for revision will, therefore 


(3) 54 A 475: 136 Ind. Cas. 812: (1932) A L J 262; 
Ind. Rul (1932) All. 244; A T R 1932 All 362. ° 

(4) 37 Bom. L R 207; 156 Ind, Cas. 263; A IR 1935 
Bom. 207: 7 R B 491. 

(5) A I R 1928-Singd A3; 105 Ind. Cas, ,666; 28 Or. LJ 
954; 9 AI Cr. R 142. 
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be dismissed with costs. No Counsel's fee 
as no certificate has been filed. 
D. Application dismissed. 


LAHORE HIGH COURT 

Revision Petition No. 535 of 1937 

June 16, 1937 
BLAOKER, J. 
S L. KAPOOR— PETITIONER 
versus 
EMPEROR— RESPONDENT 

Railways Act (IX of 1890’, ss. 3 (D, 138— Em- 
ployed’, meaning of—Person contracting with Rail- 
way to perform service on. ws behalf—Whether 
‘employed’ bythe Ratlway—Agreement permitting a 
person to perform service of providing meals for 
passengers—~Person having no free hand in service 
—Whether Ratiway servant—Termination of his 
service—Ltabiiity to dispossession of premises occupied 
by him. 

The word “ employed “ is freely used to denote 
the relationship between a person who wants a work 
done and an independent contractor, whom he gets 
to do itfor him and in avery large proportion of 
the cases in which a person contracts with the 
Railway to perform a certain service on its behalf 
he can be said to be employed by tha Railway todo 
that service and so comes within the definition of s, 3 
(7) of the Railways Act. The case of a person who in pur- 
suance of an agreement between himself and a 
Railway Administration by which he used certain 
premises belonging to the Administration to provide 
meals for passengers by that Railway, is one of 
these cases, Joseph Y. J. L. Lammond (1), referred 
to. 

By an agreement, a Railway which had taken 
upon itself the duty of providing meals for 
Hindu passengers, permitted the petitioner to per- 
form that service on their behalf, paying him “no 
remuneration in money and receiving from him no 
consideration” His remuneration was the profit 
which accrued from the service of meals, and instead. 
of the Railway taking that profit aud paying him 
a wage or commission, they allowed him to take it 
all directly, but the petitioner had not got a free 
hand in the performance of this service. He was 
both overlooked and directed in the performance 
of his work. 

Held, that he must be deemed to have been 
a servant and not an independent contractor and 
hence a Railway servant within the meaning of 
s. 3 (7) of the Railways Act. The termination 
of his service by the Railway under a clause of the 
agreement amounted to his discharge within the 
meaning of s. 135 of the Act, and he was, therefore, 
liable to dispossession of the premises which he was 
occupying asa servant of the Railway. Sadler v. 
Henlock 12), relied on. 

Case reported by the Sessions Judge, 
Deihi, with his No. 866 of April 6, 19387. 

Report —One S. L. Kapoor, a contractor 
of ihe N. W. Railway was carrying on the 
business of caterer at the Delhi Railway 
Station. His contract terminated on Febu- 
rary 15, 1937, but be failed to remove his 
furniture from the rocms occupied by him. 
The Railway Administration ıhereupon in- 
voked the assistance of the Court and the 
learned Additional District Magistrate direc- 


Crimin: 
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ted the Police to remove the furniture from 
the building. The contractor applies for 
the revision of this order. 

Section 138 of the Indian Railways Act 
empowers a Magistrate of the lst class ro 
direct a Police Officer to enter upon a build- 
ing and to take possession of the goods, 
provided the building in question is in 
possession of a railway servant, 

A “railway servant” as defined ing, 3 of 
the Act means any person employed by a 
Railway Administration in connection with 
the service ofa Railway. For the purposes 
of s. 138 of the Act, the expression ‘railway 
servant” includes n person employed upon 
a railway by a person fulfilling a contract 
with the Railway Administration. By no 
stretch of meaning could the petitioner in 
this case be held to be a “railway servant.” 

The order passed by the learned Addi- 
tional District Magistrate appears to be in 
excess of the powers conferred upon him 
by law and [ recommend that it may be set 
aside. 

Mr. Shamsher Bahadur, for the Peti- 
tioner. 

Mr. Norman Edmunds, A. L. R., for the 
Resp-ndent. 

Order.—'he petitioner, Mr. S. L. Kapoor, 
is in occupation of certain premises which 
form a part ofthe Delhi Junction Railway 
Station and are used as a Hindu Retresh- 
ment Room, These premises belong to the 
N. W. Railwey Administration and the 
petitioner was up till February 16, 1937, 
occupying them in pursuance of an agree- 
ment. between himself and the N. W. Rail- 
way by which he used them to provide 
meals for Hindu passengers by that Rail- 
way. 


This agreement was terminated by the 
Railway on February 15, and notice was 
given to him to vacate the premises. He 
did not doso and an order was obtained 
by the Railway from the Additicnal Dis- 
trict Magistrate, Delhi, under s. 138 of the 
Indian Railways Act, the relevant portions 


of which run as follows: 

“If a railway servant is discharged * * * and 
he * * * refuses or neglects, after notice in writ- 
ing for that purpose, to deliver up the Railway 
administration * * * any building * * * belonging 
to the Railway Administration and in the posses- 
sion of such railway servant * * * any Magistrate 
of the first class may, on application made by or 
on behalf of the Railway Administration, order 
any Police Officer, with proper assistance, to enter 
upon the building and remove any peson found 
therein and take possession thereof * * * and ty 
deliver the same to the -Railway Administra- 
Hon eE E i | 

On a petitiin being filed in his Court 
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by the petitioner the learned Sessions 
Judge of Delhi has recommended the sett- 
ing aside of the order on the broad ground 
that “by no stretch of meaning could the 
petitioner in this case be held to be a 
railway servant.” 

The learned Sessions Judge has appar- 
ently held that the petitioner is, or was, 
an independent contractor, and that, there- 
fore, in law ths relations of servant and 
master cannot exist between him and the 
Railway Administration. But even if for 


the sake of argument the petitioner be 


considered to be an independent contractor 
and not a servant in the sense in which 
that term is understood in common law, he 
ean still be a “railway servant” if he comes 
within the statutory definition of those 
words contained in the special Act known 
as the Railways Act. 

Section 3 (7) of the Railways Act runs as 
follows: 


“Railway servant means any person employed by 
a Railway Administration in connection with the 


service of the Railway.’ 


It was held in Joseph v. J. L. Lammond 
(1) that the service of a Railway was 
not limited to the running of trains, 
but had much wider meaning. I think 
ihat there can be no doubt whatever that 
the provision of meals for travellers. is 
part of the service ofa Railway. Itremains 
to be decided whether a person in the posi- 
tion of the petitioner is “employed” by the 
Railway or not. 

I can see no justification for the view 
that a contractor cannot be said to he 
‘employed’. In fact the word appears to me 
to be the most natural one to use. A re- 
ference to Halsbury’s Laws of England 
(Edition of 1911) at Volume 20, page 264, 
paras. 618 and 619 shows that the word 
is freely used to denote the relationship 
between a person who wants a work done 
and an independent contractor, whom he 
gets to do it for him. It seems to me, 
therefore, that in a very large proportion of 
the cases in which a person contracts with 
the Railway to perform a certain service on 
its behalf, he can be said to be employed 
by the Railway to do that service and so 
comes within the definition of s. 3 (7) of 
the Act. The present, in my opinion, is 
clearly one of those cases. 

It seems to me, moreover, quite clear that 
in this case even independently of the 
statutory definition the petitioner stands 
towards the Railway in the position of a 
servant and not of an independent con- 

(1) AI R 1924 Rang. 373; 83 Ind. Cas. 894; 3 Bur. 
L J 147; 26 Or. L J 190, 
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tractor. I have been referred to no Indian 
cases which are directly in point, and itis 
necessary again to refer to Halsbury’s 
Laws of England for the principles govern- 
ing the case. 

The question cf the relationship between 
master and servant is discussed in paras. 131 
(foll) at pp. 64—70 of the volume of that 
work to which I have referred above. [t 
is there stated that in all cases the*relaticn 


-Imporis the existence of power in the em- 


ployer not only to direct what work the 
servant is to do but also the manner in 
which the work isto be done. Tne dis- 
tinction between a contractor and a servant 
is more clearly stated in para. 133 which 
follows the decision of the Court of Appeal 
in Sadler v. Henlook (2). In this case it 
was made clear that the test is whether or 
not the employer retains the power not 
only of directing what work is to be done, 
but also of controlling the manner of do- 
ing the work. Ifa person can be overlook- 
ed and directed in regard tothe minner 
of doing his work, such person is not a 
contractor. Moreover, the method of re- 
muneration makes no difference, 

To apply those principles to the present 
case, lt is necessary toexamine the agree- 
ment between the petitioner and the respon- 
dent Railway. It makes no difference that 
In that instrument the Agent ofthe Rail- 
way is described as lessor and ths peti- 
tioner is lessee. What has to be seen is 
the terms of the instrument itself. By that 
instrument the Railway, which has taken 
upon itself the duty of providing meals 
for Hindu passengers, permitted the peti- 
tioner to perform that service on their 
behalf, paying him “no remuneration in 
money and receiving from him no ccn- 
sideration.” His remuneration was the pro- 
fit which accrued from the service of meals, 
and instead of the Railway taking that 
profit and paying him a wage or commis- 
sion they allowed him to take it all direct- 
ly. But it is clear from the agreement 
that the petitioner had not got a free 
hand in the performance of this service. 
In cl. 5 he was directed as to the times 
when he should open and close the Re- 
freshment Room. Jn cl. 6 he was directed 
to keep a complaint book which was open 
to the inspection of the Railway Officers 
and in cl. 20 he was bound to pay a 
penalty if any complaint was held by the 
Divisional Superintendent to be justified. 

(2) (1835)4 E & 8570;3 O L R760; 2:LJ Q B 


138; 1 Jur. (vs) 677; 3WR 181,24 LT (os) 233; 
99 R R 623, 
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In cl. 7 he had to dress his servants in 
accordance with the special instructions to 
be issued by an Officer of the Railway and 
by cl. 8 he was liable to be directed as to 
the pattern of crockery which he should 
use. Inc]. 14 he was even liable to direc- 
tion as to the pictures, nctices and adver- 
tisements which he displayed in the Refresh- 
ment Room. 

It is therefore, clear that be was both 
“overlooked and directed in the perform- 
ance of his work” and that he must be 
deemed to have been a servant and not an 
independent contractor. 

Lam accordingly in no doubt that he was 
a Railway servant within the meaning © 
6.3 (7) of the Railways Act. The termina- 
tion of his service by the Railway under 
cl. 21 of the agreement amounts to his 
discharge within the meaning of s.138 cf 
the Act, and he is, therefore, lable to 
dispossession of the premises which he was 
occupying as a servant of the Railway. 

I, therefore, find myself unable to accept 
the recommendation of the learned Sessions 
Judge and I dismiss the petition. I also 
discharge the stay order passed by the 
learned Sessions Judge. 

N. Petition dismissed. 


ema RN 


BOMBAY HIGH COURT 
Civil Revision Application No. £0 of 1936 
November 12. 1936 
Beaumont, ©. J. 
EZRA SION & Co.—APPLICANT 
VETSUS 
KAILAS VIRAIAH—Oppositg Party 

Limitation Act (IX of 1908), s. 13—Hatension under 
—Matter to be proved to be entitled to extenston— 
Burden of proof—Secunderabad, if under administra- 
tion of the Government of India. 

When a person seeks to take advantage of the 
extension of time allowed under s. 13, Limitation Act, 
he must bring himself within the terms of the 
section. Thatis to say, the burden is uponhim to 
prove both that the defendant has been absent from 
British India, and from territories under the ad- 
ministration of the Government of India. Secunder- 
abad is under the administration of the Government 
of India. Anantepadmanabhaswamt v. Offical 
Receiver, Secunderabad (1), followed. Husain Ala 
Mirza v. Abid Alt Mirza (2), referred to, Lt 

CO. R. App. against the decision in Civil 
Suit No. 23578 of 1934. 

Mr. V. B. Virkar, for the Applicant. 

Mr. N.C.N. Acharya, for the Opposite 
Pariy. l 

Order.—This is an application in revi- 
sion under s. 115, Civil Procedure Code. 
The plaintiff sued in the Small Cause Court, 
Bombay, for the balance of the price of 
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goods sold and delivered. The goods were 
sold and delivered on June 16, 1929, and 
the suit wus filed in September 1°31, so 
that prima facie it is out of time. The 
plaintiff sougat tu bring the case within 
s. 13, Limitation Act. The trial Conrt 
held that the suit was barred, and the 
case did not come within s. 138, and on 
appeal to the full Court, the full Court 
agreed with the decision of the trial Judge. 
It is not disputed that between the date 
of the promissory note and the filing of the 
suit the defendant was living in ccun- 
derabad, which is a British Cantonment. 
Section 13, Limitation Act, provides that 
in computing the period of limitation pres- 
cribed for any suit, the time during which 
the defendant has been absent from British 
India and from the territories beyond 
British India under the administration of 
the Government shall be excludel. It 
seems to me clear thatthe plaintif, who 
seeks to take advantage of the extension 
of time allowed under s. 13, must bring 
himself within the terms of the section. 
That is to say, the burden is upon him 
to prove both that the defendant has been 
absent from British Indin, and froin terri- 
tories under the administration of the 
Government of India. That was the view 
taken by the learned trial Judge, but the 
full Court seem to have thought that if 
the plaintiff established that the defendant 
was absent frem British India, the burden 
was upon the defendant to shew that the 
Place where he was, was under the adminis- 
tration of the Government. The burden, 
in my view, is clearly upon the plaintiff, 
and the only question is whether tke plain- 
tiff has established that the Cantonment 
of Secunderabad, which is admittedly 
territory beyond British India, is uuder the 
Administration of the Government, which 
must mean the Gcvernment of India, so 
that the defendant has been absent from 
territories under the administration of the 
Government of India. There is a recent 
decision of the Privy Council, Anantapac- 
manabhaswami v, Official Ieceiver, Secun- 
derabad (1) in which the status of Secun- 
derabad is discussed. According to the 
facts, which the reporter says are slated 
in the judgment of the Judical Cuemmittee, 
Secunderabad, was fixed for a British Can- 
tonment pursuant to Art. 4of atreaty of 
1788 between the Nizam and the East 


(1) €0 I A 167; 142 Ind Cas 552; A IR 1933 PC 13): 
56 M 405; Ind. Rul, (1933) PO 95; 37L W 576; (1933) 
M W N 374;37 CW N 553; 64 M L J 562; 35 Bom |, 
L R 747; 57 O L J 418; (1933) A L J 692 (P 0). 
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India Company. Oivil jurisdiction is exer- 
cised in the administered areas of the 
Hyderabad State, including the Canton- 
ment of Secunderabad, under an order of 
the Governor-General in Council made on 
December 21, 1925, under the Todian 
(Foreign Jurisdiction} Order in Council, 
1902. The order of 1925 superseded earlier 
orders. In the judgment of the Privy Ooun- 
cil their Lordships say this (p. 171*): 

“It is not suggested that the position of Secun- 
derabad has altered from that stated by the 
Foreign Office to the Court, and referred to in the 
judgment, in Husain Alt Mirza v. Abid All Mirza 
(2, That reply makes it clear that the British 
Cantonment in Secunderabad still remains part of 
Hyderabad State and the property of the Nizam, 
The administration of justice according to British 
enactments by the District Court established there 
does not render the orders of that Court anything 
but the orders of a foreign Court in relation to the 
Courts of British India.” 

Mr. Virkar for the plaintiff relies 
strongly on that passage from the Privy 
Councils judgment, particularly where 
holding that the order of the District 
Court of Secunderabad is the order of A 
foreign Court in relation to the Courts of 
British India. That seems to me, how- 
ever, to be quite a different question from 
whether Secunderabad is under the adminis- 
tration of the Government of India. It 
seems to me from the statement of fact 
which 1 have read that the Privy Council 
adopt the view thatit is. At any rate J 
am clearly of opinion that the plaintiff has 
not succeeced in establishing that it ig not. 
That being so, In my opinion the judg- 
ments of the lower Courts are right, and 
the plaintiff's suit is out of time. The 
application must be dismissed with costs. 

N. Application dismissed. 

(2) 21.0 177. 
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CALCUTTA HIGH COURT ~ 

Civil Appeal No. 94 of 1934 
February 25, 1836 

Z M. ©. GROSR J. 

YEAJUDDIN PRAMANIK AND ANCTAIER 
-— DEFENDANTS Nos. ZAND 3 — APPELLANTS 
VETSUS 
RUP MANJ URI DASI AND OTHERS—- 
RESPONDENTS 

Muhammadan Law — Guardian — Alienation by— 
Absolute necessity or minor's benefit—Record of tt in 
deed, necessity of—Interest 24 per cent. compound 
with three months’ rest—Held, excessive. 

In the case of a sale or mortgag; by a guardian ofa 
Muhammadan minor there must be an absolute neces- 
sity for the sale, or mortgage or it must be for the 
benefit of the minor or for absolute necessity, Itis 
always advisable that the necessity should be record- 
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ed in the document but in its absence. other evidence 
of necessity is sufficient. Imambandi v. Mutsaddi (1), 
Hurbai v. Hiraji Byramji (2) and Bhawal Sahu v, 

Baijnath Pertab Narain Singh (3), relied on. 

Interest at 24 per cent. if itis simple interest pro- 
bably is not too high, but where it is compounded 
every three months so that the original amount 
of Rs. 200 increases in 44 years to Rs. 570, the in- 
terest is excessive and should be reduced Radharani 
Dassayav. Kshetra Mohan (4), relied on. 

C. A. from the Appellate decree of the 
Sub-Judge, Second Court, Pabnd, dated 
May 23, 1923. 

Syed Farhat Ali, for the Appellants. 

Messrs. Girija Prosanna Sanyal and 
Bijali Bhusan Sanyal, for the Respon- 
dents. 


Judgment.—This is an appeal in a suit 
on a mortgage-bond. The bond was execut- 
ed in May 1926, for a sum of Rs. 200 at 
interest of 2 per cent. per mensem with rests 
of three months. The due date having 
passed andthe defendant not having paid 
the amount, the suit was instituted in 
November 1931. The bond was executed 
by a widow, defendant No. 1, and by 
defendant No.4, husband of her deceased 
daughter, and by defendants Nos. 2 and 3, 
minor sonsof defendant No. 4 and the 
deceased daughter. The bond was executed 
by defendant No. 4,the father in respect 
of the shares of his sons, defendants Nos. 2 
and 8. Various defences were taken. The 
Court of Appeal below decreed the suit 
fully against the defendants. In appeal 
the first point taken is that the minor 
defendants Nos.2 and3 are not legally 
bound by tbe mortgage-bond. Under 
Muhammadan Law the father is the legal 
guardian of his minor sons but his power 
to sell the minors’ immovable property is 
not absolute. He may sell the immovable 
property of the minor in certain conditions 
stated in s. 263 of Mulla’s Principles of 
Muhammadan Law. The learned Advocate 
has also quoted the cases of Imambandi v. 
Mutsaddi (1) Hurbai v. Hiraji Byramji (2) 
and Bhawal Sahu v. Baijnath Pertab Narain 
Singh (3). On perusal of those cases it 
appears thatin the case of a sale bya 
guardian of a Muhammadan minor there 
must bean absolute necessity for the sale. 
or it must be for the benefit of the minor. 
In this case it was a mortgage but a mort- 
gage-bond should be governed by the rules 
applicable to sales. 


(1) 45 I A 78; 47 Ind. Cas. 513; A I R 1918P O11, 
45 0 878; 35M LJ 492: 18 A L J £00; 24 M L T330; 
28 OL J 409:23 CW N 50:5 P L W 276; 20 Bom. LR 
1022; (1919) M W N 91;9L W 518 (P 0). 

(2) 20 B 116. 

(3) 35 C 320; 12 C W N 256, 
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The question is whether in this case there 
was necessity for the mortgage and whether 
it was for tne benefit of the minors. In the 
document it was merely stated that the 
mortgaged bond was made for urgent 
necessity. No details were given. In the 
evidence in Court which the Court of Appeal 
below has accepted, it was stated that 
about Rs. 80 was spent for payment of 
arrears of rent fcr 4 years and about Rs 60 
was spent for purchase of plough cattle 
and about Rs. 60 was spentin getting muta- 
tion in the landlord's bcoks. It is urged by 
the learned Advocate that it was the duty of 
the plaintiff to have it clearly stated in the 
document for what particular purpose the 
money was borrowed, and that the omis- 
sion of any such record in the deed is 
fatal to the success of the plaintiff. This 
extreme proposition cannot be accepted. 
“The plaintiff would have been wise to have 
recorded the purpose of the loan in the 
bond itself, but the evidence which has 
been accepted by the Court of fact cannot 
be neglected. When Rs. 80 was spent for 
arrears of rent, and Rs. 60 was spent for 
purchasing plough cattle, it may be 
legally held that the mortgage was for the 
benefit of the minors. As to the payment 
of the mutation fee, it appears clear 
that there was no necessity for this on 
behalf of the minors, but ihe same cannot 
be said about the payment of arrears of 
rent or the purchase of plough cattle. 
In the cireumstances the finding of the 
Court of appeal below is correct namely 
that the sale was for the benefit of the 
minors. 

The next point taken is that the interest 
charged in the bund is excessive and the 
transaction was substantially unfair to the 
defendants. There is force in this conten- 
tion. Interest at 24 per cent. if it was 
Simple interest, probably would not be too 
high, but it was compounded every three 
months so that the original amount of 
Rs. 200 increased in 44 years to Rs. 570. 
Following the decision of Radharani Dassya 
v. Kshetra Mohan (4), the interest in this 
case should be reduced. The appeal is 
allowed in part, namely that the interest is 
reduced to 15 per cent. per annum with 
yearly rests. The decree of the Court of 
Appeal below is varied accordingly. The 
parties will get their costs in proportion to 
their success in all the Courts, 


D: Decree varied. 
(4) 40 O W N 409, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 119 of 1933 
November 19, 1936 
KING, J. 
N. A. St. CHIDAMBARAM CHESTIAR 
— PLAINTIFF —APPELLANT 
VETSUS 
VENKATASUBBA NAIK—DEFENDANT 
—RESPUNDENT 

Limitation Act (IX of 1908), s. 19—-Acknowledg- 
ment-——Court closed on the day when period of 
limitation exptres—Acknowledgment after expiry 
af period of limitation but before re-opening of 
Court—Validity—‘Period prescribed’, meaning of. 

An acknowledgment under s 19 of the Limitation 
Act should be made before the expiration of the 
period prescribed. An ackaoowledgment will not 
be effective to save limitation if it is made after 
the expiry of the period prescribed even though 
onthe date on which that period expired, the 
Court was closed and the acknowledgment was 
made before the re-opening of the Court. 

A pro-note was executedon June 12, 1323. There 
was an acknowledgment on June, 22, 1923, anda 
second acknowledgment on June 27, 1926. The Court 
was closed on June 22, 1926, and re-opened on 
June 28, 1926: 

Held,that the ackuowledgment didnot give a fresh 
starting point. 

S. C. A. against the decree of the Ad- 
ditional Subordinate Judge of the Court of 
the Subordinate Judge, Ramnad, at 
Madura, in Appeal Suit No. 72 of 1932, 
preferred against the decree of the Court 
of the District'Munsif of Sathur, in O. S. No. 
660 of 1929. i 

Mr. A.S. Srinivasa Ayyer, forthe Ap- 
pellant. 

Mr, K. V. Sesha Ayyangar, for the Res- 
pondent. 


Judgment.—The question raised in thig 
second appeal is one of limitation. The 
guit promissory note Was executed on 
June 12,1923. There was an acknowledg- 
ment on June 22,1923, and a secund ack- 
nowiedgment on June 27, 1926. On that 
date the Court in which the suit should 
have been filed was closed. It was closed 
on June 22, and re-opened on June 28, 
1926. The suit was tiled on August c, 
1929. Both the Courts below have held 
that the suit was barred by limitation. 

‘The argument in appeal is that s. 19 
which is the section of the Limitation Act 
which has to be applied in this case, deals 
with the period prescribed by the Act as 
a whole forthe tiling of a suit and that 
when the Act us a whole is read, that 
period will be seen to expire not on June 
22, 1926, but only on June 23, 1926, wien 
the Court re-opened and, therefore, 3 years 
can be calculated afresh from June 28, 
1926. In other words, to put the argu. 
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ment very succinctly, it is thus, that under 
s. 19the period prescribed isto be caleu- 
lated not only from all the Articles and 
other sections of the Limitation Act but 
also by including the extension which is 
given by 8. 4. It seemsto me that this 
argument is untenableand obviously ap- 
pears to be untenable from a mere peru- 
gal of the sections concerned. Section 4 
runs thus: Wherethe period of limita- 
{ion prescribed for any suit, appeal or 
applicaion expires on a day when the 
Court is closed, the suit, appeal or ap- 
plication may be instituted, preferred 
or made on the day that the Court re-opens. 
Section 19 reads as follows, omitting un- 
necessaty words: where, before the expi- 
ration of the period prescribed for a suit 
or application in respect of any property 
or right, an acknowledgment of liability 
has been made in writing, a fresh period 
of limitation shall be computed from the 
time when the acknowledgment was sọ 
signed. It will be clear from s. 19 that 
itis necessary that the acknowledgment 
should be signed before the expiration 
of the period prescribed. It is equally 
clear from s.4 that that section itself can 
cone into operation only aiter the period 
of limitation prescribed has already 
expired. In this case, therefore, the 
period of limitation prescribed expired 
on June 22, 1926, but by reason of the pro- 
visions of s. 4 a special right was given to 
the plaintiff to file his suit on a later 
date when the Court re-opened. It is 
impossible in my opinion to give a different 
meaning tothe expression ‘ex piration of 
the period prescribed” in s. 19 from the 
meaning which that expression bears in 
s. 4. Truethat I have been referred to 
one case in Allahabad decided by a Single 
Judge in which upon facts similar to the 
present it has been held {hat s. 19 can 
also include the period extended by s 4 
[Abdul Ghani V. Chiranji Lal (1)]. but the 
weight of authority is decidedly on the 
other side. There isa Bench decision by 
the Bombay High Court reported in Bai 
Hem Kore v. Masamalli (2) there is a de- 
cision of the learned Chief Justice of the 
Calcutta High Court in Debendra Nath Roy 
y. Kartic Prasad Das (3) and finally there 
is this very significant sentence in the 
judgment of the Privy Council reported 


(1) 49 A 726; 102 Ind. Cas, 111; 25 ALJ 589;A I 


R 1027 AN. 51. 
£ ’ 
C) 85 01210; 114 tnd. Cas. 483; ALR 1929 Cal. 
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in Maqbul Ahamad v. Pratap Navain Singh 
(4). ‘Their Lordships of the Privy Coun- 
cil are there discussing the meaning of s. 4, 
and whatthey say is this: 

“What the section provides is that where the 
period prescribed expires on a day when the 
Court is closed, notwithstanding that fact an ap- 
plication may be made on the day when the 
Court re-opens, so that there is nothing in that 
section which alters the length of a prescribed 
period”. 

If that is so, the prescribed period asf 
have already said, clearly expired by June 
22, 1926, andthe endorsement which was 
made only on June 27, 1926. cannot possi- 
bly come within the provisions of s. 19. 

In the result, the appeal faiis and is dis- 
missed wilh costs, 

(Leave to appeal is refused.) 

A. Appeal dismissed. 

(4)57 A 242 at p. 248; 155 Ind. Qas. 205; 1935 
OWN 527; (19385; MWN 438; 7R PO 191; 41 L 
W 629; (1935: ALJ 578; AIR1935P C 85; 39 0 


WN 640;68MLJ 665; 610 LJ 267; 37P L R 395; 
37 Bom. L R 533 (PO) 
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LAHORE HIGH COURT 
Speclal Bench 
Matrimonial Reference No. 17 of 1936 
February 19, 1937 
COLD5TREAM, SKEMP AND ABDUL RASHID, Jd. 
CHARLES WAKEHEARST PEYTON 
| —PETITIONER 
versus 
Mrs. ADA PEYTON AXD ANOTAER— 
Opprosire PARTIES 

Divorce~Decree for  dissolution—Co-respondent 
ordered to pay damages not appealing agarnst 
order—Petition for confirmation before High Court 
—Co-respondent, if can attack order for damages— 
Damages ~ Quantum of, if depends on means of co- 
respondent—Divorce Act (IV of 1869), s. 34. 

Where a decree for dissolution of marriage was 
passed and the co-respondent ordered to pay damages 
and while the co-respondent did not appeal from. 
the order in respect of damages, when the petition 
for confirmation of the decree came up before the 
High Court, he attacked the order : 

Held, that he was entitled to attack the order at 
that stage. Kyte v. Kyte (1), followed. 

The means of the co-respondent have nothing to 
do with the question ofthe quantum of damages. 


Mr. Muhammad Monir, for the Petitioner. 
“Mr. Azgimullah, for the Opposite Party. 

Order.—This is a petition by Charles 
Wakehearst Peyton praying this Court to 
confirm a decree granted by the District 
Judge of Hissaron April 29, 1936, dissolv- 
ing his marriage with the respondent, 
Mrs. Ada Peyton, on the ground of her 
adultery with the co-respondent, Maxwell 
Trever Rees. The respondent has not ap- 
peared to oppose the petition. In granting 
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the decree the learned District Judge or- 
dered ihat the co-respondent should pay 
Rs. 3,000 as damages allotting Rs. 2,000 to 
the petitioner and Rs, 1,000 to the respon- 
dent. Against this order the co-respondent 
has not appealed but on Lis behalf Mr. 
Azimullah asks us now to refuse to con- 
firm the decree and orderon the ground 
that the alleged adultery of the respondent 
with his client was not proved by the evi- 
dence and no decree should have keen 
passed. 

The parties were married on February 
l, 1422, in the Catholic Church at Sirsa, 
District Hissar, and they resided together 
last in Rewari. In his petition, the peti- 
tioner stated that he was a domiciled 
British Indian subject and this was admit- 
ted asa correct statement by tke respon- 
dentin her written reply to the petition, 
For tle co-respondent it was pleaded that 
the Court had no jurisdiction but the 
grounds of this objection were not specifi- 
Cally stated. We are now informed by bis 
Counsel that the objection did not relate 
to ibe domicile of the parties. We have 
ourselves taken the petitioner’s statement 
which shows that he vas born and educated 
in India, that Le has lived in India all his 
life and that he hes no Intention of ever 
going toMKngland. We are satisfied that 
he is of an Indian domicile. Under s. 55, 
Divorce Act, no appeal lies against the 
decree for disscluticn of marriage, but tke 
section itself allows an appeal against an 
order awarding damages and it is contend- 
ed by Mr. Muhammad Monir for the peti- 
ticncr that tke co-respondent is not entitled 
to attack here the order regarding damages 
inasmuch asit was open to him to appeal 
against the order. The point appears to 
us to be settled by the Full Bench decision 
of the Bombay Court in Kyte v. Kyte (1), 
in favour of the cc-respondent. Mr. 
Muhammad Munir admits that he can refer 
tono authority to the contrary. We have, 
therefore, keard Mr. Azimullah on the 
merits of the whole case. 

To prove the adultesy alleged, the peti- 
tioner relied principally on a very large 
number ofletters (over $0) written by the 
co-respondent to the respondent. The 
genuineness of these letters was not admit- 
ted by the respendent and co-respondent at 
the trial, but the Judge found that they 
had been written by the co-respondent to 
the respondent. We have ccmpared tkese 
letters with the admitted writing of the 


co-respondent ourselves and are satisfied 
(1) 20 B 362 (FB). 
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of the truth of the evidence of the peti- 
tioner, Mr. Fratel and the handwriting ex- 
pert that the letters in evidence were 
written to Mrs. Peyton by Mr. Rees, the 
co-respondent. These letters show that the 
respondent and the co-respondent were in 
love with each other and were continuously 
airanging for clandestine meetings. In 
particular two letters Ex. P. W. No. 6-15 
dated September 7, 1931, and Ex. P. W. 
No. 6-17 dated September 15, 1931, are im- 
portant proof ofthe illicit relations exist- 
ing between the respondent and the co- 
respondent atthe time at which they were 
written. The evidence of the petitioner that 
two days after he discovered the letters relat- 
ing to her adultery with the co respondent, 
ke accused Mrs, Peyton of adultery and she 
declared that she had committed adultery 
with the co-respondent and would “continue 
to do so under her husband’s nose” is corro- 
borated by Mrs. Joseph, P. W. No. 2, 
whose veracity there is no reason to doubt. 

We find that the adultery was rightly 
held tobe proved by the District Judge. 
We are satisfied that there was no collusion 
or connivance orc ondonation and we ac- 
cordingly confirm the decree dissolving the 
petitioner's marriaga with the respondent, 
The damages awarded are certainly high 
having regard to the status and pay of the 
corespondent, We have, however, given 
the matter our anxlous consideration, and 
in view of the wrong suffered and the actual 
expenses incurred on the case by the peti- 
tioner, we are unable to say that the damagcs 
in this case have been assessed too highly. 
The means of the co-respondent have noth- 
ing todo with the question of the quantum 
of damages: see the rulings cited in Rat- 
tigan on Divorce, p. 284 of the 2nd Eda., 
1936. Nor are we prepared, in the circums- 
tances of this case, to interefere with the 
order regarding the payment of Rs. 1,0uv0 
to the respondent, as at the present time 
she has an infant to maintain and has also 
to maintain herself, because the co-respon- 
dent, So we are informed, has married an- 
other woman during the pendency of these 
proceedings. Petitioner’s Counsel does not 
press for costs of this hearing and we ac- 
cordingly make no order as 10 costsin this 
Court. 

N. Decree confirmed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 659 of 1936 
November 2, 1936 
BEIDE, J. 
BISHEN CHAND DEOREE-HOLDER— 
APPELLANT 
Versus 
BAKHSHISH SINGH AND ANOTHER — 
JUDGMENT DEBTORS — RESPONDENTS 
Punjab Debtors Protection Act (TI of 1936), ss. 4 
and 5— Sections, if retrospective in efect—Land 
attached before Act—Alienation after Act—Ss. 4 
and 5, whether govern the case, 
Sections 4and 5 of Punjab Debtor's Protection 
Act, relate to procedure and will, therefore, ap- 
parently govern pending cases also, although there 
is no specific provision in the Act giving them 
retrospective effect. Where, therefore, the land was 
attached before the Act came into force, these 
sections would govern the procedure, if the aliena- 
tion was to be made in satisfaction of decree after 
it came into force. 


S. O. A. from an order of the District 
Judge, Jullunder, dated March 3, 1936. 

Mr. Vishnu Datt, for the Appellant. 

Mr. Partap Singh, for the Respondents. 

Judgment.—The sole point for decision 
in this second appealis whether an execu- 
ting Court has power to reserve a certain 
portion of the land of a judgment-debtor for 
maintenance and refuse execution against 
it, when his land is not sufficient for the 

urpose. 
j The Courts below have found that the 
land of the judgment-debtor, who is a Jat 
and member of an agricultural tribe, yields 
only an annual net income of Rs, 72 and 
is notsufficient for the maintenance of him- 
self and his family and they have, therefore, 
refused to execute the decree against the 
land. The fact that the land of the judg- 
ment-debtor is not sufficient for his main- 
tenance is clear from the statement of the 
decree-holder himself in the trial Court. 
But it is contended on behalf of the decree- 
holder that there is no provision in law 
entitling the executing Court to refuse to 
execute a decree on this ground. The learn- 
ed Counsel for the respondent-judgment- 
debtor concedes that there was no such 

provision till the Punjab Act, II of 1936 (the 
` Punjab Debtor's Protection’ Act 1936) was 
recently passed; but he contends that the 
present case will now be governed by that 
Act and according to the provisions thereof 
the judgment-debtor is entitled to have 
sufficient land reserved for his maintenance. 
This contention appears to melo be correct. 

though the present execution case was 
ERE before Punjab Act 11 of 1936 came 
into force, the inatter will, in my opinion, 
be now governed by that Act. Section 4 of 
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the Act requires that whenever a Civil Court 
orders that land be attached and alienated 
temporarily in the execution of a decree for 
payment of money, the proceedings shall 
be transferred tothe Collector. Section 5 
requires that when the proceedings arise so 
transferred, the Oollector shall exempt 
sufficient land for the maintenance of the 
judgment-debtor and members of his family ` 
who aie dependent on him.. These sections 
relate to procedure and will, therefore, 
apparently govern pending cases also, al- 
though there is no specific provision in the 
Act giving them retrospective effect: (cf. 
Maxwell on Interpretation of Statutes, 
pp. 185-6, 7th Edition). 


The learned Counsel for the appellant 
urged that the land was already attached in 
this case before Punjab Act Il of 1936 came 
into force and hence s. 4 will not apply. I 
do not think there is any substance in this 
argument. Forthe attachment has practi- 
cally come to an end as the Courts below 
have refused to proceed against the land. 
Moreover, the section says in unqualified 
terms that whenever a Court has to attach 
and alienate land in execution, the proceed- 
ing shall be transferred to the Collector and 
I do not see any good reason why the section 
should not govern the procedure if an 
alienation is to be made hereafter in the 
present case. Ib may be pointed out here 
that ss: 9 and 11 of the Act do contain reser- 
vations, excluding from the scope of thuse 
sections certain cases in which debts were 


‘incurred before the commencement of the 


Act, or applications are made for execution 
of decrees passed before the commencement 
of the Act. Butss.4 and 5 contain no re- 
servations of this description. I am, there- 
fore, of opinion, that ss. 4 and 5 will govern 
the procedure, if the decree in the present 
case is to be satisfied by alienation of the 
land hereafter. 


In the circumstances, I see no good 
reason to interfere with the order of the 
Courts below, but in view of the facts, I 
leave the parties to bear their costs in this 
appeal. 


D. Appeal dismissed. 
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PRIVY COUNCIL. 

Appeal from the Allahabad High Wourt 

June 14, 1937 

Lorp MACMILLAN, Sirk SHADI LAL AND 


Sir George RANKIN > 
PARMESHARI DIN —APPELLANT 


. . VETSUS 
RAM CHARAN AND OTHERS — RESPONDENTS 

Transfer of Property Act UV of 1882), s. 52— 
Lis pendense—foreciosure suit—Transfer by mortgage 
by mortgagor to third person pending suit—~“Active 
prosecution’, question of, whether one of fact—Trans- 
Jeree, whether bound by decree—Dispute between 
decree-holder and transferee — Decision thereon— 
Appeal, if lies—Privy Council—Practice— Question of 
. fact—Question not raised in Indta—Whether can 

be raised before Privy Council. 

Where during the pendency of a foreclosure suit 
by a plaintifimortgagee, tne defondant-mortgagor 
mortgages the property to a third person the transier 
in favour ofthe third person baing pendente lite can- 
not adversely uffzct the rights of the decree-hulder; 
and the’ transferee'is bound by the decree-1in their 
favour to the same extent as his transferor. The 
decree-holders are, therefore, entitled to execute the 
decree against the transferee who is the.representative 
of their judgmeat-debtor, The dispute between the 
transferee and the decree-holders relates to the: exe- 
cution of the decree, and, ashe is the representative 
of the judgment-debtor, the Uourt executing the 
decree has jurisdiction under s. 47 of the Uivil Pro- 
cedure Uode to determine that dispute and wheéré 
the Vourt determines the dispute and where all the 
requirements ofthe section are satisfied, the decree- 
holders are entitled to appeal against tnat decision 
to the High Court. 

Their Lordships cannot entertain an objection, 
which depends upon a question of fact not dealt 
with þelow. - . 

i Question of active prosecution of a suit is one of 
ach. 

_ Mr. V. K. Krishna Menon, for the Ape 
peliant. | l 

Sir Shadi Lal.—This appeal, which 
has been neard ex parte, raises the question 
of the application of the docirme oť lis 
pendens to a transier of immovable property, 
upon wuich the appellant founds his claim. 
Toe facts bearmg upon the question lie 
Within a narrow compass. ‘lhe pluintitts, 
who are respondents before their Lord- 
ships, were mortgagees of the property in 
dispute, and commenced in 1925 an action 
for the foreclosure of the mortgage against 
the mortgagor, Nurul Hassan and one Kam 
Narain. ‘ihey obtained, un September 30, 
1924, a prelimmary decree for ioreclosure, 
which, aiter an ungsuccessiul appeal by 
Kam Narain to the Chief Court at Lucknow, 
was followed on July 28, 1928, by a onal 
decree for foreclosure. ; | 

The decree-holders then made an applis“ 
cation for Lhe recovery of the property by 
executing their decree, and obtained symbo- 
lical possession from the judgment-debtovs. 
The appellant, Parmeshari Din was, how- 
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ever, -in actual possession of it, and he 
based his title to it upon a usufructuary 
mortgage granted to him by Nurul Hassan 
on February 15, 1924, and upon a sale of 
the equity of redemption in February 1928 
in execution of a money decree against 
the mortgagor. It will be observed that 
the morigage and the sale invoked by 
the appellant took place during the pen- 
dency of the plaintiffs’ suit for foreclosure; 


and the plaintiffs, relying upon the rule 


of lis pendens, sought to recover possession 
of the property from the transferee. The 
Gourt of tirst instance dismissed the 
application, but the Court of Appeal has 
granted it, holding that the transfer in 
favour of the appellant being pendente 
lite cannot adversely: affect the righis of 
the plaintiffs, and that the appellant is 
bound by the decree in their favour to the 
same extent as his transferor. 


Against the judgment of Court of Appeal 


‘the transferee has preferred this appeal, 


and it is argued on his behalf that the 


doctrine of lis pendens does not apply, as 


there was no active prosecution of the suit, 


when the transfer in question was made. 


Now, s. 52 of the Transfer of Property 
Act 1V of 1882, which embodies the rule 
of lis pendens, Prohibited a transfer made 
during the active prosecution of a suit 
or proceeding in which any fright to 
immovable property was directly and speci- 
fically in question. The expression “active 
prosecution,” which existed in the section 
before its amendment in 1924, led to much 
uncertainty in the application of the rule, 
and caused a divergence of judicial opinion. 
It wasfelt that the standard of diligence, 
which would constitute “active prosecution,” 
could not be defined with precision. To 
remove this uncertainty, the law was amend- 
ed in 1929, andthe amending Act XX of 
1929 substituted the word “pendency” for 
the phrase “active prosecution,’ and there 
can now be no difficulty in deciding whether 
the transfer was made during the pendency 
of a suit or proceeding. 


Tt is clear that the question of the active 
prosecution of a suit is one of fact, but 
it was not suggested in either of the 
Courts in India that the plaintiffs had 
not activey prosecuted the suit, and were 
consequently debarred from availing them- 
selves of the rule of lis pendens. ‘The 
learned Judges of the Court of Appeal 
“had, therefore, no opportunity to express 
their opinion on this point; and their 
Lordships cannot entertain an objection 
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which depends upon a queation of fact not 
dealt with below. Upon the record before 
them there is no indication of any delay 
or remissness in the prosecution of the 
suit, for which the plaintiffs can be held 
responsible: 

Their Lordships, therefore, agree with the 
High Court thatthe transfer relied upon 
by the appellant cannot prejudice the 
rights ofthe decree-holders, and that he 
cannot resist the decree obtained by 
them. 

Itis then said that the appellant was 
not a party tothe decree which is sought 
tobe executed against him. But he took 
the property from the defendant pendente 
lite and must be treated as his representa- 
tive in interest. Heis bound by the result 
of the decree. If he had not obtained 
possession of the property from the defend- 
and, the latter would have been required 
todeliver it to the plaintifis. And the 
mere` circumstance that he got possession 
from the defendant in pursuance of a 
transfer, which ‘was invalid as against 
the plaintiffs, caniiot detract from their 
right under the decree. As observed by 
Cranworth, L. O. in Bellamy v. Sabine (1) 
"pendente lite neither party to the litiga- 
tion can alienate property in dispute s0 as 
to affect hisopponent”. The decree-holders 
are, therefore, entitled to execute the decree 
against the appellant whois the represen- 
tative of their judgment-debtor. As. stated 
above, they obtained only symbolical pos- 
session from the judgment-debtor, and there 
is no reason why they should not be allowed 
to proceed against his representative 
who is in actual possession of the pro- 
perty. 

The dispute between the appellant and 
the decree-holders related to the execution 
of the decree, and as he was the represen- 
tative of the judgment-debtor, the Court 
executing the decree had jurisdiction under 
8.47 of the Civil Procedure Code to deter- 
mine that dispute. The Court of first 
instance did determine if and as all the 
requirements ofthe section were satisfied, 
the decree-holders were entitled to appeal 
against that decision to the High Court. 

In their Lordships’ opinion the appellant 
cannot be allowed to defeat the claim 
of the decree-holders. Their Lordships 
will, therefore, humbly advise His Majesty 
that the appeal should be dismissed. They 
will, however, make no order as to the 
costs of the appeal, as there is no appear- 


(1) (1857) 1 De. G & J 566; 26 J Ch. 797: 
N 6.943; ? W R 1; 118R R 298, GK 
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ance before them by, or on behalf of thë 





respon dents. ‘ 
D: Appeal dismissed. 
Sclicitors for the Appellant.—Messrs. 
Nehra & Co, 
PRIVY COUNCIL 


Appeal from the Madras High Court 
June 14, 1937 
Lorn MAUGHAM, Sir LANCELOT 
SANDERS’ N AND DIR GEORGE LOWNDES 
Tue COMMISSIOMER ur INCOME-TAX, 
MADRAS— APPELLANT 
versus 


B. J. FLETCHER— RESPONDENT 

Income Tax Act (XI of 1922), s. 4 (38) (W)—Fund 
constituted by company to pay its officers on retire- 
ment in lump sum—Allotment of fund at discretion 
of company—Allotment, whether part of officer's 
current salary—Lump sum paid on retirement, whe- 
ther in nature of pension—Whether taxable to in- 
come-tax. | 

An employee of a company was paid a monthly salà- 
ry with a half-yearly bonus, both of which were taxed 
in the ordinary course. He retired in Fébriary, 1938, 
and was then entitled to receive from the company 
a sum of Rs. 36,794 which stood to his credit at 
that date ina fund called: “The Officers’ Retiring 
Fund.” The fend was constituted and managed 
by the company under ceitain rules and those who 
were placed upon the fund were given “pass books” 
in which were entered the amounts credited to them 
from time to time under the rules: ; 

Held, that on examination of the rules, under 
whichthe “Fund” wae created that the sums to be 
allotted were entirely in the discretion of the com- 
pany. They were not bound to make any allotment 
in any year, and it was only if an allotment was in 
fact made that the officer concerned could have 
any claim. This of itself tended to negative the idea 
that the allotments were part of the officer's current 
salary. Nor was it part of the employee's original 
contract of service that he should have the benefit 
of this fund; and unless the company chose to put 
him onthe listhe would have no interest whatever 
in it. Even when so listed he would have no rights 
until he had served continuously and satisfactorily 
fora period ofsix years, And in no case could he 
make any claim upon thesums allotted to him until 
he retired. Ifhe died before retirement the pay- 
ment of his share would be made to his legal repre- 
sentative, and in that event no tax would be payable, 
The consideration of these factors led to the conclu-. 
sion that the allotments made to the fund in the 
name of an officer of the company were not in the 
nature of salary for current services, but were 
merely the measure of a sum which the company 
volunteered to pay to him on the termination of 
his service, and that this sum when paid was not 
“income” and therefore not taxable. 

Held, also that the payment of the lump sum 
was not, within the specific exemptions of s.4 (3) w) 
Income Tax Act. But such a payment was just as 
much a capital receipt inthe hands of an employee 
as would be the payment of a lump sum from a pro- 
vident fund cn the employee's retirement. The 
latter would, apart frem the specific exémption in 
the clause under consideiation, be, by its nature, 
capital and not income. The Commissioner of Income 
Tax, Bengal v, Shaw Wallace & Co. (1), referred to. 

Held, further that their Lordships were, however, 
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unwilling to embark on a critical comparison of 
Indian and English Income Tax Acts in considering 
the question whether lump sum paid was taxable to 
income-tax or not. The Commissioner of Income-taz, 
Bengal v. Shaw Wallace & Go. (1), referred to. 

Appeal against the judgment of Beasley, 
O. J., Cornish and Pandrang Row, Jd., 
dated April 24, 1935, reported as 153 
Ind. Uas. 895 (F. B.). 

Messrs. Millard Tucker, K. C. and W. 
Wallach, for the Appellants. 

Messrs. R. W. Needham, K. C. and F. H. 
Talbot, for the Respondents. 

Sir George Lowndes.—The question 
for determination in this appeal lies in a 
small compass but it involves a question 
of considerable nicety under the provis- 
ions of the Indian Income-tax Law. It is 
in efect, whether a sum of money payable 
to the respondent on his retirement after 
long service with an Indian Company is 
taxable as part of his income of the year 
in which his retirement took place. The 
learned Judges in the Madras High Court 
by whom the case was heard have—not 
unreasonably, as their Lordships think— 
differed in their conclusions and in the 
reasoning upon which those conclusions 
were arrived at. 

The facts may be stated shortly. The 
respondent was an employee of the Buckin- 
gham and Oarnatic Company, Ltd. and was 
paid amonthly salary with a half-yearly 
bonus, both of waich were taxed in the 
ordinary course, and his liability in this res- 
pect was not challenged. He retired in 
February, 1933, and was then entitled to 
receive from the company a sum of 
Rs. 36,794 which stood to his credit at that 
date in a fund called: “The Officers’ 
Retiring Fund.” Itis withthis sam that 
the present appeal is concerned. 

The fund was constituted and managed 
by the company under the following rules— 

“All bonuses which the QOompany may from time 
to time allot to credit of this Fund shall be in- 
vested and accumulated at the discretion of the 
Directors, All interest accruing on the fund shall 
be dealt with in the manner provided ın the next 
rule and as if such interest was a bonus allotted 
by the Company. 

Every bonus shall, inthe first instance, be ap- 
portioned as betwaen the officers of the Uompany 
for the time being in propoction to the salaries 
drawa by them respectively at the date of the 
allotment of such bonus by the Company and 
shall be credited in such proportions to such officars 
In account with the fund. Provided always that no 
officer shall have any claim against the Company 
in respect of any bonus or otherwise as regarding 
this fuad until he leaves the sarvice of the Uom- 
pany and shall have previously served the Company 
continuously and satisfaciorily for the period rə- 
quired ofhim under these rulas. 

The period ofsuch service shall as regards all 
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officers who shall have come out from England to 
join the sarvice ofthe Company be six consecutive 
years and shall inthe case of officers who have 
been engaged by ths Company in India or any 
place east of Suez ba ten consecutive years. Pro- 
vided always that the Directors may in their 
discretion vary sich latter period of ten years to 
one of six years. 

On any officer who shall have served the Oom- 
pany for the full consecutive period required of him 
by these rules leaving the service of the Company, 
the Company will pay to him theaggregate amount 
of his share in thevarious bonuses that may have 
been credited tothe fand by the Company, during 
the periodof his service with the Company. 

In the event of the death of any officer during, 
or after having completed, the said term of service, 
the shares standing to the credit of the deceased 
shall be paid to his legal representative. 

In the event of any officer leaving the service of 
the Company or baing dismissed before having 
completed the term of service hereby required, the 
sums standing to hiscredit shall bs apportioned 
to the credit of other officers thenin the employ 
ofthe Company in the same way as if such sums 
were a bonus allotted by the Company. ; 

Nothing herein contained shall in any way be 
taken as restricting the powers ofthe Uompany, 
from at any time dispensing with the services 
of, or dismissing any officer, and any officer whose 
services shall be dispensed with, or who shall be 
dismissed before the full period of service re- 
quired of him under these rules, shall have no 
claim whatsoever against the fund. 

The Directores of the Company for the time being 
shall have full discretion as to which of the officers 
or employees of the Oompany shall from time to 
time be eligible for the benefit of this fund, and 
as to any alteration or addition to these rules 
aod the decision of the Directors on such points 
and asto the meaning of thess rules, and on all 
other matters in any way connected with the fund 
ofthe administration of same shallbe final and 
conclusive. 


The rales were apparently communicated 
to the employees, and those who were placed 
upon the fund were given “pass books 
in whica were entered the amounts credit- 
edto them from time tu time under the 
rules. Tneir Lordsnips think that the 
effect of this procedure .was to create a 
trust in their favour waich each of them 
could enforce upon fulilmentof the con- 
ditions py which his interests were bound, 
and itis not disputed that the respond- 
ent was so entitled. But their Lordships 
do not think the equitable nature of tne 
respondent’s claim affects in any way the 
question now in issue. 

Un the respondent’s retirement the com- 
pany, acting under s. 18 (2) of the lacome- 
tax Act, 1922, deducted from the Rs. 36,794, 
Wuich the assessor claimed to be part 
of his salary, the appropriate tax, and 
presumabiy passed it on to tue Govern- 
ment. The respondeat claimed a refund 
but this wus refused, and after tue 
usual departmental references the matter 
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came up to the High Court under s. 66 
(1) of the Act. 

The question referred for the Court's 
determination was whether the sum of 
Rs, 36,794 paid to the respondent in 1932-33 
was income liable to tax or was a capital 
sum exemp!ed under thes. 4 (3) (v) of the 
Act or otherwise. The “reference also 
covered another questi which is not 
material to the present appeal aud has 
not been discussed before the Board. 

Section 4 (3) (w) is in the following 
terms:— 

“Any capital sum received in commutation of the 
whole or a portion of a pension or in the nature of 
consolidated compensation for death or injuries, or 
in payment of any insurance policies, or such ac- 
‘cumulated balance at the credit of a subscriber to 
any such provident fund." 

The reference was heard by the Chief 
Justice sitting with Cornish and Pandrang 
Row, JJ. Separate judgments were deli- 
vered by each of them. 

The learned Chief Justice held that the 

respol.dent was rightly assessed upon the 
sum In question. He was of opinion that the 
case could not be brought within the exemp- 
tion referred to by the Ccmmissioner; that 
the allotments made to the respondent 
from time to time, which resulted in the 
total sum of Rs. 36,794,. were made for 
current services, and so were apart of his 
Tegular remuneration; that the sum in 
question was not a gift or an act of grace on 
the part of the company or in the nature 
of a windfall, but that it was in reality 
payment of deferred salary and there- 
fore, taxable in the yearin which it was 
paid. . 
- Cornish, J. took the opposite view. He 
thought thatthe nature of the fund from 
which the payment was made showed that 
it was not part of the respondent's “salary” 
but that it was a lump sum paid on retire 
menit, in its nature indistinguishable from a 
Similar sum paid under a.provident fund 
which, apart frcm its specific exemption 
under the Act, could not, in accordance with 
the judgment in Commissicner of Income- 
Tax .v. Shaw Wallace & Co. (1), be regard- 
ed as income. 


Pandrang Row, J. came tothe same conclu- 
sion as Cornish, J., but on somewhat 
different reasoning. He thought that the 
payment was made by the ccmpany not as 
employer but as trustee and that this was in 


(1) £9 IA 206 at p. 214; 136 Ind. Cas. 742; Ind, Rul. 
(1932) P C156;9O WN 515; 36 C W N 653; AIR 
1932 P C 138; (1932) M W N 618; 55 Cl J 386; (1992) 
A LJ 5t8; 34 Bom, LR 1083; 36 L W 63;68 MLJ 
124 (PO), 
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itself sufficient, apparently, to take it out 
of the category of salary—a view with which 
their Lordships are unable toconcur. He 
also held that it was a lump sum payment 
in lieu of a pension, and, therefore, equival- 
ent to a pension commutation which is 
specitically exempted under s. 4 (3) (v). 

The question referred by the Commis- 
sioner was, in accordance with the opinion 
of the majority of the Court, answered in 
favour of the respondent. The present 
appellant, the Commissioner of Incoue-tax, 
was, by Order in Council dated April 30, 
1936, granted special leave to appeal upon 
the condition that he paid in any event the 
costs of the respondent as between solicitor 
and client. 

Before their Lordships it has been con- 
tended thatthe sum in question is taxable 
under the head “salaries” which by s. 7 (1) 
of the Actincludes any profits received by 
an assessee in addition to his salary, and 
the judgment of the Chief Justice is 
supported on this ground. Their Lordships 
have also been inviled to consider the 
corresponding provisions of the law in this 
country and the cases decided thereunder, 
special reliance being placed on the judg- 
ments of the Court of Appeal in Loster’s 
case, (2). Their Lordships are, how- 
ever, unwilling to embark on a critical 
comparison of two Acts, which admittedly 
differ widely in their scope and. details; this 
has been laid down in a previous judgment 
of the Board : (see Commissioner of income 
Tax, Bengal v. Shaw Wallace & Co. (1) and 
their Lordships see no reason to adopt a 
different course in the present Case. 


Assuming that the sum in question was 
a “profit” arising from the respondent's 
employment, the question still remains 
whetherit was received by him as income 
or was in the nature of a capital. If it 
repiesented merely the payment of ac- 
cumulated portions of a salary held up by 
the employers until the employee's retire- 
ment, it would, their- Lordships think, be 
received by him as deferred income and, 
therefore, be taxable, and itis on this ques- 


‘tien that the decision of the case must turn. 


Their Lordships have no doubt that the 
answer must depend mainly on the constitu- 
tion of the fund. The first point that 
emerges from an examination of the rules 
set out above is that the sums to be allotted 
were entirely in the discretion of the 
company. They were not bound to make 
any allotment in any year, and it was only 


(2) (1932) 16 Tax Cas. 625, 
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if an allotment wasin fact made that the 
officer concerned could have any claim. 
This ofitself tends tonegative the idea 
that the allotments were part of the officer's 
current salary. Nor is it suggested that it 
was part of the respondents original 
contract of service that he should have the 
benefit of this fund; and unless the company 
chose toeput him on the list he would have 
no interest whatever init. Even when so 
listed he would have no rights until he had 
served continuously and satisfactorily for a 
period of six years. And inno case could 
he make any claim upon the sums allotted 
to him until he retired. If he died before 
retirement the payment of his share would 
be made to his legal representative, and the 
appellant's Counsel concedes that in that 
event no tax would be payable. The 
consideration of these factors leads their 
Lordships to the conclusion that the allot- 
ments made tothe fund in the name of an 
officer of the company were not in the 
nature of salary for current services, but 
were merely the measure of a sum which 
the company volunteered to pay to him on 
the termination of his service, and that this 
sum, when paid, was not “income” and, 
therefore, not taxable. 

The company did not pension its officers, 
but in lieu of doing so, und no doubt with 
the object of keeping deserving employees 
in its service, iL promised such persons a 
lump sum on retirement to be computed on 
terms formulated by the rules of the fund. 

This was not, their Lordships think, within 
the specific exemptions cf s. 4 (3) (v), and 
they are unable to accept the dictum of 
Pandrang Row, J. that a lump sum in lieu 
of a pension, where uo pension is payable, 
is the same thing as the commutation of a 
pension already earned, and, therefore, 
within the words of the exemption. But 
they agree with Cornish, J. in thinking that 
such a payment is just as mucha capital 
receipt in the hands of an employee as 
would be the payment of a lump sum from a 
provident fund on tLe employees retire- 
ment. The iutter would, apart from the 
specific exemption in the clause under con- 
sideration, or by its nature, capital and not 
income; see Shaw Wallace’s case (1) supra at 
p. 214*), and it follows that the sum now 
in question must be treated in the same 
way. 

For the reasons given above their Lord- 
ships will humbly advise His Majesty that 
the first of the two questions submitted to the 
High Court should be answered as follows:— 

*Page of 59 1. A—[Ed.] ——— 
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“The sum of Rs. 36,79! payable to the res- 
pondent out of ‘The Officers’ Retiring Fund 
in 1933 was not income liable to tax,” and 
that the appeal should be dismissed. 

The order for costs will follow the terms 
of the Order in Council of April 30, 1936. 

D. Appeal dismissed. 

Solicitor for the Appellant: —The Solicitor, 
India Office. 

Solicitors for the Respondents:—Messrs. 
Percy Short & Cuthbert. 





PRIVY COUNCIL 
Appeal from the Lahore High Court 
June 10, 1937 
Lorp MAOMILLAN, Sir SHADI LAL AND 
SIR GEORGE RANKIN 
AYA RAM AND ANOTHER—APPELLANTS 
VErSUS 
RUP CHAND (SINCE DECEASED) AND OTHERS— 
RESPONDENTS 

Deed—Construction—Sale-deed of land—Deed con- 
taining clause giving all external and internal 
rights to vendee—Sale, held inciuded rightin shami- 
lat—Circumstance of vendors quitting vi'lage and 
living twenty miles off, after sale, how far relevant in 
considering intention of vendor. 

P sold the property to N by a registered-dead 
specifying the fields by their numbers in the revenue 
records and giving the boundaries of the area, the 
southern boundary being described as “ the area of 
the shamilat of the village.” After stating that the 
vendor had “ now made an absolute sale of the land 
measuring two hundred and seven kanals together 
with a share in the well and well gear “the deed 
of sale contained the following material passage :— 
“The agreement is that from to-day’s date the said 
vendee will enjoy possession of the land sold toge- 
ther with the external and internal rights for ever. 
In future I have been left no concern or connection 
with the aforesaid land sold. Thetwo thatched 
houses together with the four walls situate at the 
well which are owned by me shall also be considered 
as the property of the vendee. ButI myself will 
remove the malba (materials), i. e., timber,” After 
the sale P resided in another village, twenty miles 
away and took no further concern with the land 
which he had sold or any rights connected with it; 
and although there were two settlements and revi- 
sions of records subsequent to the sale P's heirg 
and successors displayed no interest in them : 

Held, (i) that the onus of proving thata gale of 
village land carried with it the right toa share of 
the shamilat lay on the vendee. Rahman v. Sai Q), 
referred to. 

(ii) that the clause clearly showed on the part of 
the vendor an intention to convey to the vendee not 
only the 207 kanals but also all rights and interests 
which he possessed in association with the 907 
kanals, including the right to a share in the shami- 
lat. The gale was not only of the 207kanals but 
also of “ theexternal and internal rights for ever.” 
and the words ‘external rights” were quite 
appropriate to include a right in 1espect of the 207 
kanals to participate in the ultimate partition of 
the shamilat. Kalu Khan v. Umda (2), referred to, 
[p. 663, col. 2.] | 

(449) that the circumstances that the holding which 
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was sold constituted the vendor’s whole property in 
the village and that he subsequently quitted the 
village and showed no more interest in his former 
property are important indications of the vendor's 
intention and regard may be had to such considera- 
tions in construing the unsophisticated convey- 
ancing of which this deed was an example and to 
which it would be unreasonable to apply the rigid 
canons of interpretation appropriate to the finished 
products of Lincoln's Inn.. Shahamad v. Ibrahim 
(3), relied on. [p. 664, col. 1.] 


Messrs. J. P. Eddy, K. C. and V. K. 
Krishna Menon, for the Appellants. 

Messrs. L. DeGruuther, K. C. and J. M. 
Parikh, for the Respondents. 

Lord Macmillan.—This suit is concern- 
ed with the right to the shamilat or 
village common land “which will be 
allotted by partition to 207 kanals of 
proprietary Jand, being one-third share of 
Samoranwala well”, situated in the village 
of Harnauliin the Mianwali District of the 
Punjab. Rup Chand, the original plaintiff, 
was the owner of these 207 kanals and 
claimed a declaration that he was en- 
titled to the share of shamilat land in 
question; he has since died and the pre- 
sent respondents, Nos. 1 (a), (b), (e) and (d) 
as his legal representatives, have taken 
his place as plaintiffs in the action. 

Rup Chand’s title tothe 207 kanals was 
derived from one Nur Muhammad who in 
1851 sold the property to Parsa Ram. On 
August, 4, 1885, Parsa Ram sold the prop- 
erty to Nota Ram by a registered deed 
epecifying the fields by their numbers in 
the revenue records and giving the bound- 
aries of the area, the southern boundary 
being described as “the area of the shami- 
lat of the village’. After stating that the 
vendor had “now made an absolute sale 
of the land measuring two hundred and 
seven kanals together with a share in the 
well and well gear" the deed of sale contains 
the following material passage:— 

“The agreement is that from to-day's date the 
said vendee will enjoy passession of the land sold to- 
gether with the external and internal rights for ever. 
In future I have been left no concern or connec- 
tion with the aforesaid land sold. The two thatehed 
houses together with the four walls situate at the 
well which are owned by me shall also be consider- 


ed as the property of the vendee. But I myself will 
remove the malba (materials) i. e., timber.” 


Twenty-one years later, on October 4, 
1906, Nota Ram and his brother Kota Ram 
sold- the property to Mehnga Ram, the 
‘father of Rup Chand, the original plaint- 
iff, by deed of sale which described the 
subjects sold as “the eutire land measur- 
ing 207 kanals owned by us together with 
one-third share in the well, well gear, etc., 
accessories of the well and a share in 
the shamilat pertaining to theland ... That 
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is to say, the area of the shamilat land 
which will be apportioned to the afore- 
said land will be taken by the vendee.’” 

There were originally 1028 defendants 
to the guit, consisting of (1) descendants 
of Parsa Ram, (2) their alienees, and (3) 
the whole proprietors of the village. By 
an order of the Court seven of the de- 
fendants were appointed to defend the 
suit on behalf of all, but some 19 pages 


‘of the printed book before their Lord- 


ships are nevertheless quite unnecessarily 


‘occupied with the names and designations 


of àll the original defendants. The mem- 
bers of the proprietary body of the vil- 
lage admitted the plaintiffs’ claim but it 
was contested by the descendants of Parse 
Ram and their alienees who are represent- 
ed before their Lordships by the present 
appellants: Aya Ram and Jiwan Singh. 
They resist the claim of the plaintiffs on 
the short ground that by the deed of sale 
of August 4, 1885, Parsa Ram did not 
convey to the plaintiff's author Nota Ram 
the share of shamilat land appertaining 
to the 207 kanals of land sold but that 
Parsa Ram retained the right to that share, 
which, they say, has now passed to them. 

The Senior Subordinate Judge of Mian- 
wali dismissed the suit, holding that no 
right to ashare in the shamilat was son- 
veyed to the vendee by the deed of sale 


‘of August 4, 1885. On appeal the High 


Court of Judicature at Lahore reversed this 
decision and granted decree in favour 
of the plaintiffs. It is now for their Lord- 
ships to determine which of those views 
should prevail. 

It appears that the land which is now 
the shamilat or common land of the vil- 
lage of Harnauli was formerly part of the 
thal or waste belonging to the Crown on 
which the villagers enjoyed the privilege 
of grazing their cattle. In the Gazetteer 
of the Bannu District, compiled by Mr. 
Thorburn in 1883-84 and published under 
the authority of the Punjab Government, 


it is stated that in 1856-57 boundaries were 


laid down in the thal and a large portion 
was allotted to the village of Harnauli but 
no change was made in the existing graz- 
ing rules and apparently no proprietary 
rights in the land were created or con- 
ferred. Then in 1878 at the first “Regular 
Settlement the whole question was 
taken up, a liberal area of grazing land 
attached to each village asits separate 
property and the remainder marked off 
as Government rakhs” (reserves). But while 
in 1878 the village community of Har- 
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nauli thus acquired right to a large tract 
of land “as their shamilat, no specie ap- 
propriation of areas within that tract was 
made to individual landholders in the village 
and the shamilat was held* in ‘common. 
Subsequently a process of division was begun 
and in an extract from the wajib-ul arz 
or village administration papers, of Har- 
nauli, undated, but said to be of about 
1920, itis stated that the “entire shamilat 
land of this village is under partition.” 
In the plaint itis said that the share of 
the shamilat which on a proportionate basis 
will fall to the 207 kanals of village land be- 
longing to the plaintiffs will be 3,496 
kanals. 

It would thus appear that at the date 
of the deed of sale by Parsa Ram to 
Nota Ram, namely, August 4, 1885, which 
is the material date for tbe present purpose, 
no division of the shamilat had been effect- 
ed. It was only as the common land 
acquired increasing value through the de- 
velopment of irrigation that interest awaken- 
ed in the question of separate rights of 
property in it. 

In a previous litigation an attempt to 
dissociate the right to a share in the shami- 
lat from the plaintiffs’ present property of 
207 kanals failed. On that occasion the 
claimants were representatives. of Nur 
Muhammad who sold the property to Parsa 
Ram in 1851 and they sought to make out 
that Nur Muhammad did not then part 
with his right to share in the ‘skamilat. 
The claim failed on the ground that in 
1851 the village proprietors had no proprie- 
tary rights in the shamilat and consequent- 
ly that at that date Nur Muhammad could 
neither sell nor reserve any such right. 

It only remains to mention that the 
207 kanals constituted the only property 
which Parsa Ram in 1885 owned in the village 
of Harnauli; that after the sale he resided in 
another village twenty miles away and took 
no further concern with the land which he 
had sold or any 1ights connected with it, 
and that although there were two settlements 
and revisions of records subsequent to 1885 
Parsa Ram’s heirs and success rs displayed 
no interest in them. 

For the appellants it was argued (1) 
that the onus of proving that a sale of vil- 
jage land carried with it, the right to a 
share of the shamilat lay on the vendee: (2) 
that the right to a share of shamilat land 
was not a mere accessory which passed 
with the village property to which it was 
attached; (3) that the subject of sale in 
the 1885 deed consisted expressly of the 
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207 kanals alone; and (4) that there were 
no general words of conveyance apt to 
carry the right to a share of the shamilat. 
Their Lordships recognise that for the 
first two of these submissions there is a 
considerable body of authority [cf. Rahman 
v. Sai (1)] though there is much to besaid for 
the view that the right of a village land- 
owner to have a share of the shamilat appor- 
tioned to his holding is a right inherent in his 
ownership of his holding which might well 
be held to pass ‘with it. Their Lordships, 
however, do not find it necessary to discuss 
this question for they find in the extract 
which they have quoted from the deed of sale 
of 1885 words which in their opinicn clearly 
show on the part of the vendor an intention 
to convey to the vendee not only the 
207 kanals but also all rights and interests 
which he possessed in association with the 
207 kanals, including the right toa share 
in the shamilat. The sale is not only of the 
207 kanals but also of “the external and 
internal rights for ever” and the vendor 
declares that in future he is to have “mo 
concern or connection with the aforesaid 
land sold". There could be no more em- 
phatie words of divestiture and the sugges- 
tion that the vendor who used them never- 
theless intended to reserve to himself a 
right to claim an as yet unascertained 
share of the shamilat which right belong- 
ed to him only as the owner of the 
207 kanals, appears to their Lordships un- 
tenable. The words, “external rights” are 
quite appropriate to include a right 
in respect of the 207 kanals to par- 
ticipate in the ultimate partition of the 
shamilat. In the case of Kalu Khan 
v. Umda (2), the deed of sale in ques- 
tion contained the words ‘Jumla haquq-o- 
murafiqg het dakhli wa kharji,” which 
their Lordships are advised have a similar 
signification and these words were in that 
case held to carry ashare of the shamilat, 
The circumstances that the holding which 
was sold constituted the vendor's whole prop- 
erty in the village and that he subsequently 
quitted the village and showed no more 
interest in his former property—circum- 
stances which also characterise the present 
case—were regarded as important indica- 
tions of the vendor's intention in the case 
of Shahamad v. Ibrahim (3) in which the 
deed of sale, though silent as to the ven- 
(119 Lah. 501; 109 Ind. Oas. 24; 29E L R624;AIR 
192 4 Lah. 922, 4 
(2) 47 PR 1916; 34 Ind. Oas. 546; 136 P W R1916: 
150 PL R 1916; A I R 1916 Lah. 161 


(3) 57 P R 1915; 30 Ind. Cas. 100; 134P W R1915; 
60 PL R 1916; A LR 1915 Lab. 118, ? 
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dor’s share of the shamilat, was held to: 
have effectually carried it. In their Lord- 
ships’ opinion regard may be had to such 
considerations in construing the unsophisti- 
cated conveyancing of which the deed be, 
fore them is an example and to which 
it would be unreasonable to apply ‘the 
rigid canons of interpretation appropriate 
to the finished products of Lincoln's Inn. 
Their Lordships are ‘accordingly of opi- 
nion that the deed of sale of 1885 was 
effectual to convey and> did convey the 
vendor's right of participation in the 
shamilat and they will humbly advise His 
Majesty that the appeal should be dismiss- 
ed and the decree of the High Court of 
Judicature at Lahore of January 19, 1933, 
be affirmed. The appellants will pay the 
costs of those respondents who appeared. 
D. Appeal dismissed. 
Solicitors for the Appellants:—Messrs. 
Nehra & Co. 
Solicitors for the Respondents: -— Messrs. 
.T. L. Wilson & Co. 


gunner 


PESHAWAR JUDICIAL COMMIS- 
SICNER’S COURT 
Civil Revision Petition No. 412 of 1935 
‘April 6, 1936 
HAMILTON, J.C. AND MIR AHMAD, A. J.C. 
NADAR FATEH SHER AND OTHERS— 
PLAINTIFFS—~ PETITIONERS 


VETSUS 
Musammat KARAM NISHAN AND 0TBERS— 


Derenpants—Opposits PARTIES 

Custom—(N.-W. F. Province) —Occupancy rights— 
Sale of, by widow—Whether voidable at instance of 
‘ landlord-—Succession — Two co-tenants holding joint 
- occupancy rights—Line becoming extinct — Landlord 
succeeds—-Punjab Tenancy Act (XVI of 1887, s. 59 
` —Interpretation of Statutes—Statute unambiguous— 

A priori consideration should not be imported. 

A sale of occupancy rights by a widow is not void 
_ ab initio but only voidable at the instance of the land- 
lord. Thakur Singh v. Behari Lal (4) and Thando 7. 
Hasham Ali (5), relied on. 

When the lineof two co-tenants holding joint oc- 
cupancy rights becomes extinct the occupancy rights 
would go to the landlord and to no one else, Section 59, 
Punjab Tenancy Act, clearly covers the point 
and the section alone should be considered when 
deciding it. According to if a co-tenant has no 
locus standi andis not entitled to succeed in pre- 
ference to the landlord. Motilal v: Kartar Singh (6), 
commented upon. ja S 

[Case-law discussed]. 

priori consideration should not be imported for 
deciding a matter on which the statute is unam- 
biguous. 

C. Rev. P. from an order and decree of 
the Second Additional Judge, Peshawar, 
dated September 4, 1935.1 
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“Mr. Ram Labhaya and ‘Qazi Rahmatul- 
lah, for the Petitioners. « - > >ù 

Mehta Ramjidas, for th 
Parties 

Hamilton, J. C.—This is an applica- 
tion in revision by Nadar and others, appel- - 
lants, against the appellate decision of the 
Second Additional Judge, Peshawar Divi- 
sion, whereby the appeal was dismissed. 
The application came up first’ before Qazi 
Mir Ahmad, A.J. C., who has referred it to 
a Bench for a decision of three issues 
(1) Whether a sale of occupancy rights by 
a widowis void ab initio or only voidable 
at the instance of the landlord. (2) Whether 
aperson holding joint occupancy rights 
with another can in preference to the land- 
lord succeed to his co-tenantif his line 
becomes extinct. (3) If so; whether, he can 
control the alienation by ‘a widow of such 
person, in particular when the transfer has 
been made in favour of the landlords. 

The facts of the case are that one Hassu 
was sole occupancy tenant of several land- 
lords in a certain holding. In the year 
1904 Hassu associated one Hyder.in the 
holding by a transferto him of a one-third 
share. Inthe year 1910 ‘Hyder associated 
his brother Nadir in his share of the hold- 
ing by giving him ahalf share which is 
equal to a sixth share in the whole holding. 
Hassu died leaving a son Faizu, who died 
leaving a widow Musammat Karam Nishan, 
respondent, who sold her occupancy rights 
to six but not all of her landlords. Nadir 
who has been stated above, become a te- 
nant of halfof the one-third share -of his 
brother Hyder and Aziz and Pira, sons of 
the: deceased Hyder, sued for a declaration, 
that the sale by. Musammat Karam Nishan 
was of no effect against them because they 
were reversioners of Faizu with the rights 
defined ins. 59 (©, Punjab Tenancy Act, 
orif not such reversioners, then at least 
joint tenants inthe holding. They failed 
to prove that they were reversioners of 
Faizu as required by s. 59 (c) and are now 
taking astand on the alternative position 
which kas led to. the three issues under 
examination. Wewill now deal with each 
of the three points referred to a Bench by 
Qazi Mir Ahmad, A. J.C. No. 1—The view 
originally held in the Punjab was that a 
transfer by a widow was void ab initio; see 
Isher Singhv. Lal Singh (1), Khargai v. 
Debia (2) and Ramnath v. Bulariya (8). 

(1) 39 P R 1898, 


ine 54 PLR 1911; 9 Ind. Cas. 339; 195 P.W R 


(3) 50 P È 1913; 17 Ind. Oas. 735; 69 PL R 1913; 15 
P W R1913. 


Opposite 
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Subsequently, vide Thakur Singh v. Behari 
Lal (4), and Thando v, Hashim Ali (5), the 
matter was considered and it was held 
that in view of s. 60, Tenancy Act, such a 
transfer was only voidable and “ab 
the instance of the landlord alone. With 
this latter view we arein complete sgree- 
ment andwe think it unnecessary to do 
more than quote as follows from Taando V. 
Hashim Ali (5) : ; 
“Tt is true that the alienation by the widow is 
voidable at the instance of the landlord, but the 
Tenancy Act gives no right to the reversioners to 
challenge the widow’s alienation. o That right of 
course would exist under Oustomary law ifthe re- 
versioner has the power to control the widow’s ali- 
enations of the ordinary land under that law.” 


We accordingly find that a sale of occu- 
pancy rights by a widow is not void ab 
initio but only voidable at the instance of 
the landlord No. 2—In the Punjab this 
question has been setiled by a Full Bench 
decision reported in Motilal v. Kartar Singh 
(6). By a majority of four to one Agha 
Haidar, J. dissenting the Bench decided 
that A being the landlord of the holding of 
which B,C and D were occupancy tenants, 
on the line of D becoming extinct, his share 
in the holding passed to B and C and did 
not Japse to the landlord A. We have care- 
fully studied that judgment and we think 
that we do not misrepresent the grounds on 
which that decision was arrived at when 
we say that it was held that the Punjab 
Tenancy Act was not exhaustive of the 
law of landlord and tenant in the Punjab 
that's. 59 (4) did not expressly nor by 
necessary implication help those that argu- 
ed thatthe co-tenant excluded the landlord 
or vice versa, and that, therefore, one had 
to fall back upon the general law of land- 
lord and tenent bearing on the point and 


that to put the landlord before the co tenant ` 


would force a stranger into the tenancy 
against the wishes of the surviving co- 
tenants. In considering what is the general 
law of landlord and tenant that judgment 
States : 


“While dealing with ordinary tenancies one fre- 
quently comes across cases in which two or more 
persons hold a demise under one lease. In such a 
cage itis well settled that in the absence of a clear 
provision to the contrary, the entire body of tenant 
constitutes a single tenant qua the landlord for 
certain purposes. As between themselves their rights 
may be specified, they might hold the tenancy in 
well-defined shares capable of separate enjoyment 


(4) 44PR 1917; 39 Ind. Cas. 163; A I R1917 Lah. 
408: 1 PW R1917; 51 P L R 1917. 

(5) A I R1930 Lah. 942; 130 Ind. Cas. 517; Ind. Rul. 
(19815 Lah. 309. 

(6) A I R 1930 Lah. 515; 127 Ind. Gas, 1; 11 Lah. 427; 
31 P LR 644; Ind. Rul. (1930) Lah, 801, 
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or transmission to the respective heirs of each, as 
if it were his separate porperty, But qua the land- 
lord they constitute one person each constituent 
part of which possesses certain common rights in 
the whole and it is Hable to discharge common ob- 
ligations in their entirety. It is, for instance, settled 
law that where a single lease is given to two persons 
as tenants in common, each of them is liable to pay 
tothe landlord the entire rent and not only his own 
one-half of it.” 


This part of the judgment obviously re- 
fers to tenancies in England because it 
next refers to certain English cases and 
then continues : 

“That the law in India isthe same isclear from 


the Full Bench decision ofthe Oaleutta High Court 
in Kailash Chandra v. Brojendra Kumar (7)." 


This Full Bench decision of the Lahore 
High Court was followed in Sultan Bakhsh 
v. Buta (8). In this case the widow of one 
co-tenant executed a deed of gift in favour 
of a stranger who sought to obtain posses- 
sion on the strength of it. It was held 
that a joint tenant had a right to succeed 
to a joint tenancy in the absence of any 
nearer reversioner even thoughthe shares 
had been specified, and further that a 
person entitled to succeed on termination 
of a limited interest could not be affected 
by any act of the holder of that interest 
unless he had himself acquiesced in it. 

Finally, there is one more decision that 
we wish to refer to. It is Hargobind v. 
Gurdas Mal, 155 Ind. Cas. 836 (9). In this 


“case the widow surrendered her rights in 


favour of the landlords and two years later 
she died, whereupon Gurdas Mal as joint 
tenant claimed that he was entitled to 
succeed tothe land left by the widow. It 
was held that the transfer, if surrender 
amcunted to one, could only be impeached 
by the landlords in view of s. 60 and further 
that as the widow had parted with her rights 
two years before her death, there was noth- 
ing left for the plaintiff co-tenant. We 
confess we find it difficult to reconcile this 
decision with Motilal v. Kartar Singh (6) 
and Sultan Bakhsh v. Buta (8). Having 
dealt with the relevant decisions of the 
Lahore High Court we shall now proceed to 
consider the matter from our own point of 
view. Inthe first place we have to see 
whether the Punjab Tenancy Act does 
deal with the present question or not. 
Section 59, Punjab Tenancy Act, runs ag 
follows: 

“Section 59 (1): When a tenant havinga right of 


occupancy inany land dies, the right shall devolve: 
(a) on his male lineal descendants, if any, in the 


(7) AI R1925 Cal. 1056; 90 Ind. Cas, 211; 29 CW N 
1000; 53 C 197; 42 OL J 242. 

(8) A IR 1985 Lah. 99. 

(9) 155 Ind. Oas. 836; A T R 1936 Lah. 70;37 PLR 
403; TR L 776, 
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male line of descent; (b) failing such desesndants, 
on his widow, if any, until she dies or remarries, 
or abandons the land, or is under the provisions of 
this Act ejected therefrom, and (e) failing such 
descendants and widow, or if the deceased tenant 
left a widow, then when her interest terminates 
under ci. (b) of this sub-section, on his male collateral 
relatives in the male line of descent from the 
common ancestor of the deceased tenant and those 
relatives: Provided, with respect to cl. (c) of this 
sub-section, that the common ancestor occupied the 


land.” 
(2) As among descendants and collateral rela- 


tives claiming under sub-s. (1) the right shall, 
subject to the provisions of that sub-section, 
devolve as if it were land left by the deceased in 
the village in which the land subject to the right is 


situate.” 
” (39) When the widow of a deceased tenant succeeds 


to aright of occupancy, she shall not transfer the 
right by sale, gift, or mortgage or by sub-lease for a 


term exceeding one year.” 
“(4) If the deceased tenant has left no euch persons 


as are mentioned in sub-s, (1) on whom his right of 
occupancy may devolve under that sub-section, the 
right shall be extingnished.” 

TLe section deals with the devolution of 
the right of occupancy and the first point 
that strikes us is that such devolution is 
based on relationship and not on possession 
of the holding. Provided that there is a 
collateral with a common ancestor who 
occupied the holding, he will come in 
though he may be a Perfect stranger to 
the co-tenant. Again, an occupancy tenant 
may transfer his right or part of it to a 
stranger and -a co-tenant may not dispute 
the transfer. We, therefore, think that the 
fact that if the landlord intervened before 
a co-tenant, he could force a stranger into 
the holding is not a material point in coming 
to a decision whether the co tenant should 
come before the landlord or not. In this 
connection we also notice that a widow 
herself may force a stranger into the 
‘holding by a transfer or by a sub-lease 
which only the landlord can dispute, and 
in this the landlord comes not merely 
before a co-tenant but even before a rever- 
sioner. 


We now turn to what in our opinion is 
the important part of s. 59 in the present 
-ease, namely, sub-s. (4). That clause lays 
down that if the deceased tenant has left no 
such persons as are mentioned in sub-s. (1) 
on whom his right of occupancy made 
devolve under that sub-section, the right 
shall be extinguished. These words must 
have some meaning. Collaterals not 
“having a common ancestor with tle de- 
ceased have already been dealt with by 
s. 59 (1) (e), read with the proviso so that 
it appears to us that the only persons left 
. who might be held to have some sort of an 
interest are only co-tenants and the landlord 
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or landlords, and that, therefore, sub-cl. (4) 
deals with them only. We do not see how it 
can be held thazif the right of the deceased 
passes to co-tenanis, that right can be said 
to be extinguished; it then still subsists 
but passes tu the co-tenant, while, on the 
other hand, if it passes to the landlord, it 
merges in the proprietorship and is ipso ` 
facto extinguished. Weconsequeatly hold 
that it means that the occupancy rights 
would go tothe landlord and no one else. 
With all due respect tothe majority decision 
of the Lahore Full Bench in Motilal v. 
Kartar Singh (6), we are unable to agree 
that the exact point before us is not covered 
“at least clearly if not in implicit terms” by 
sub-s. (4), 8.59. We are of opinion that the 
section clearly covers the point before us 
and that the section alone should be con- 
sidered when deciding it. It isan accepted 
principle of law that a priori considerations 
should not be imported for deciding a 
matter on which the statute is unambiguous. 
We hold, therefore, that according tos. 59, 
Tenancy Act, the co-tenant has no locus 
standi and is not entitled to succeed in 
preference to the landlord. In view of this 
tinding we need not consider what would be 
the effect of falling back on the general law 
of landlord and tenant. 

No. 3.—In view of our decision on point 
No. 2, this point does not arise. The result 
is that we find thatthe petitioners in revi- 
sion have no locus standi, and we dismiss 
their application with costs throughout. 

D. Application dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1614 of 1934 
January 9, 1937 
SULAIMAN, OC. J. AND BENNET, J. 

B. N. W. RAILWAY Co.—DEFENDANT— 
APPELLANT 
VETSUS 
MUNESHWAR RAM AND oTdgRs— . 

PLAINTIFFS AND oTAHERS—Pro forma 
DEFENDANTS — RESPONDENTS 

Easements Act (V of 1882), s. 15—Hasement ts ac- 
quired in land and not against persons. 

The Easements Act does not contemplate any 
acquisition of an easement against an occupier and 
not against an owner. An easement is acquired in 
the land and against one or more of the persons in- 
terested in the land. As s. 15 states that the 
right acquired by prescription shall be absolute, it is 
not possible to hold that such a .right should exist 
only againstthe occupier and not against the owner, 
Ifthe right is absolute, it must be a right in the land 
itself and an absolute right against all persons 
connected with the land whether as owners or as 
occupiers, ; ` 


1937 
S.C. A. from the decision of the Addi- 


tional Sub-Judge, Azamgarh, dated Octo- 
ber 4, 1934. 


Mr. B. Malik, for the Appellant. 
Messrs. K. Varma and K. L. Misra, 
for the Respondents. 


dudgment —This is a second appeal 
by the défendant B.N. W. Railway Uom- 
pany against the decree passed by the 
lower Appellate Court in favour of the 
plaintiffs. The plaintiffs brought a suit 
on the «allegation that they had built their 
houses about 30 years ago in a village 
Musapur close to Azamgarh Railway Sta- 
tion and that in front of those houses 
there always existed a piece of vacant 
land and that the Railway Company has 
recently made trenches and ditches mark- 
iug the boundary of the Railway property 
apparently and that these constructions 
rendered entry in an exit from the houses 
of the plaintiffs almost impossible and 
interfere with their enjoyment of light 
and air and therefore with their right of 
easement. The plaintiffs prayed for a 
perpetual injunction restraining the defen- 
dants from making such constructions and 
for demolition of the constructions made. 
The defence of the {Railway Company was 
that the land was the property of Govern- 
ment acquired under the Land Acquisition 
Act (Act No. I of 1894) in the year 1896 
and that the ownership of the land vested 
in Government and that the period of 
acquisition of an easement against Govern- 
ment was 60 years and therefore the 
easement alleged by the plaintiffs has 
not been acquired. The trial Court held 
that the land was property of the Govern- 
ment and thatthe period of 60 years user 
was not alleged by the plaintiffs and 
therefore the plaintiffs could not have 
acquired any right of easement. The suit 
was, therefore, dismissed. The defendant 
appealed and toe lower Appellate Court 
confirmed the finding that the land was 
property of the Government and that the 
period for acquiring an easement against 
Government was 60 years and therefore 
no easement had been acquired. But the 
Court held from an inspection note of the 
Munsif that the plaintiffs would be incon- 
venienced by the constructions and that 
the constructions were in the nature of 
nuisances and therefore the Court granted 
a decree and an injunction as asked for 
in the plaint. The ground urged in second 
appeal by the Railway Company is that 
the plaintiffs have no right to the relief 


B. N. W. RAILWAY CO. v. MUNESBWAR RAM (ALL) 


667 


granted because they had no right of 
easement. 

Learned Counsel fcr the respondents 
has contended that the Courts below were 
not correct in holding that the land was 
property ofthe Government. Unders. 43, 
Land Acquisition Act, it is provided that 
the provisions of Chap. VII for the acquisi- 
tion of land for companies do not apply to 
the case of acquisition of land for a Railway 
under an agreement be’ ween the Company 
and the Secretary of State for India by 
which the Government is bound to pro- 
vide land. Presumably therefore such 
land is acquired by Government under the 
earlier provisions of the Act and becomes 
the property of Government and not the 
property of the Railway Company. This 
is what has been found by the Courts 
below and there is no reason to interfere 
with that finding. Learned Counsel for the 
respondents further argued that under 
s. 4, Easements Act, para. 2, an easement. 
could be acquired against the occupier of 
the land, although it may not be acquired 
against the owner. The words used are 
the land on which the liability is imposed 
is called the servient heritage and the 
owner or occupier thereof the servient 
owner. His argument was that by the 
alleged use of the land fora period of 30 
years a right of easement may be acquired 
against the Railway Company as occupier 
although there would be no right of ease- 
ment against Government as the owner 
of the land as the period of 60 years has 
not been fulfilled. But we are of opinion 
that the Easements Act does not con- 
template any such acquisition of an ease- 
mént against an occupier and not against 
an owner. In our view an easement is 
acquired in the land and not against one 
or more of the perscns interested in the 
land. l 

In s. 15, Easements Act, after enumerat- 
ing the different kinds of easements 
including those claimed in the present 
case, the section proceeds to state “the 
right to such access and use oflight or air, 
support or other easement shall be 
absolute.” As the section states that the 
right acquired by prescription shall be 
absolute, it is not possible to hold that 
such a right should exist only against the 
occupier and not against the owner. If 
the right is absolute, it must be a right in 
the land itself and an absolute right 
against all persons connected with the 
land whether as owners or ag 
occupiers, 
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The cross-objection was not pressed in 
view of the finding that the land belongs 
to Government and in the view we take 
of the Law of Easements. Accordingly we 
allow this second appeal and dismiss 
the suit of the plaintiffs throughout with 
costs. The original papers filed by the 
defendaut in the lower Court will be 
returned to the appellant’s Counsel. 

D. Appeal allowed, 
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' RANGOON HIGH COURT. 
Criminal Appeal No. 1649 of 1936 
February 19, 1937 
Rcgerts, O. J. AND LEACA, J. 
THAKIN BA SHIN AND OTHERS — 
APPELLANTS 
versus 


EMPEROR—Oppostts PARTY. 

‘Penal Code (Act XLV of 1860), s 1294-A,-120-B— 
Test to decide if speech is seditious—Right of -free 
speech—Proof of conspiracy—Inference from conduct 
of those ;attending meetings. 

In considering a speech which has been delivered 
with a view to deciding whether it is seditious 
or not, regard must be had to the speech as a 
whole. Anyone is entitled to hold what political 
views he chooses provided he expresses them with a 
proper restraint and withdue regard for the law. 
The right of free speech exists throughout British 
India subject only to the qualification that the 
freedom is not permitted to degenerate into a 
license to provoke breaches of the peace; to stir up 
disaffection towards the King-Emperor or the Gov- 
ernment established by law in British India, or to 
bring the Government established by law into hatred 
or contempt. Speeches which are made from a pub- 
lic platform must conform to the law in this and 
in every other respect, and in considering the inten- 
tion of those present and addressing the meeting, 
their words must be taken in their natural mean- 
ing unless there is express evidence to show that 
the natural meaning was neither intended nor under- 
stood, and the surrounding circumstances must be 
taken into consideration. 

In looking to the evidence of the conspiracy one 
does not expect to find direct evidence of the plot- 
ting and planning by which a movement of this 
kind is instigated and etrengthened. The strongest 
possible evidence is, however, afforded bythe con- 
duct of those who attended the meetings, the speeches 
they delivered andthe behaviour of their associates 
subsequent io hearing them. 

Or. A. from an order of the Third Addi- 
tional Special Power Magistrate, Moulmein, 
dated November 9, 1936. 

Messrs. Chan Htoon, Hla Tun Pru, Kyaw 
Zan aud Tha Kin, for the Appellants. 

“Mr. U Tun Byu, for the Crown. 

Roberts, C. J.—The four appellants 
Thakin Ba Sein, Thakin Than, Thakin 
Aung Than and Thakin Nyi have appealed 
against the finding and sentences of the 
Third Additional Magistrate of Moulmein 
who convicted them on charges of sedition 
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and criminal conspiracy to commit this 
offence. Thakin Ba Sein was sentenced 
to two years’ rigorous imprisonment and 
each of the other three appellants was 
sentenced to one year’s rigorous imprison- 
ment. A series of meetings were held which 
the appellants addressed at Moulmein 
between April 2k and 29, 1936, inclusive, 
and records of the speeches which they 
delivered were taken. Sub-Inspector Saw 
Ba EK and Sub-Inspector E. Fred who 
were both attached to the reporting staff 
of the Criminal Investigation Department 
and who were experienced reporters with 
a speed of 170 words a minute or over 
reported some of the speeches, but the 
speeches cf Thakin Than and Thakin Nyi 
were reported by one Maung Aung Thein. He 
has passed the shorthand examination and 
is also experienced and his speed in some- 
what less, namely, about 180 words a 
minute. The method employed was that at 
the end of the speeches the reporters who 
had recorded them read out portions of 
them to witnesses. present at the meetings. 
At each such meeting there were two wit- 
nesses present and the portions were read 
out in order to render proof available that 
the reporters (1) had genuinely taken down 
material portions of the speech and (2) had 
reported the speakers accurately ; this was, 
in case eitker of these propositions should 
be subsequently challenged. Some attempt 
wae made to contend that the reporting had 
been inaccurate, but the fact thatthe evi- 
dence of each of the three reporte:s was 
partly supported by two witnesses on each 
occasion ; that each of the reporters is 
satisiied that his report is accurate; and 
that the reports read as a whole show that 
the speeches were delivered on the same 
lines and with the same apparent intent by 
all of the speakers except ‘hakin Nyi is 
strong evidence that tne reporters could not 
have been mistaken. 

In considering speeches which have been 
delivered with a view to deciding whether 
they are seditious or not, regard must be 
had tothe speeches as a whole. Not for 
the first time do welay down clearly the 
proposition that anyone is entitled to ‘hold 
what political views he chooses provided 
he expresses them with a proper restraint 
and with due regard for the law. The right 
of free speech exists throughout this country 
subject only to the qualilication that the 
freedom is not permitted to degenerate 
into a license to provoke breaches of the 
peace, to stir up disaffection towards the 
King-Emperor or the Government establish- 
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ed by law in British India, or to bring the 
Government established by law into hatred 
or contempt. Speeches which are made 
from a public platform must conform to the 
law in tnis and in every other respect, and 
in considering the intention of those pre- 
sent and addressing the meeting their 
words must be taken in their natural mean- 
ing unless there is express evidence to sLow 
that the rfatural meaning was neither in- 
tended nor understood, and the surround- 
ing circumstances must be taken into 
consideration. These four appellants ad- 
dressed mectings some time prior to the 
elections. The meetings were well attended 
and on each occasion the proceedings ap- 
pear to have been opened by the singing of 
what was known as he Dobama song which 
was a song of great fervour and con: 
sidered by itself unobjectionable. Another 
feature about the meeting was that it was 
advertised by means of pamphlets which 
drew attention to the fact that officials of 
the association known as the Dobama 
Asiayon would be present and would give 
political lectures. lt was proved: in evi- 
dence that a manifesto issued from this 
society dated October 19, 1935, declared 
that the Burmese nation was under 
bondage and that it was necessary to change 
the existing system from the root. The 
policy of the association was, therefore, 
declared to be ‘to free the Burmese nation 
from the control of foreigners.” 
been contended that this was to be done by 
constitutional means; but -the manifesto 


describes persons who. l 

“identifying themselvee only with the- Government 
they, a mere handful, are enjoying the few privi- 
leges., This being so, we by degrees change into 
the seasoned type of slaves from one of raw type 
a e. They forget the oaths and promises they 
‘ have made to you and us, and they- are peuple 
faithful for ever to King George V and his descen- 
dants. Everywhere they are in more important 
places than you or we because of the existing system 
of foreign Government,” < 


Again in another proclamation issued. 
(Ex. 9) the Burmans are adjured’to free 
themseives from slavery and such phrases 


are used as : 

“Therefore, we will die for Burma. ... we have 
not yet forgotten our Burmese soldiers who were 
killed in our defence in wars which were waged to 
make us slaves.. ..The strength of unity among 
us, Burmans, who are slaves should be greater 
than the strength of unity of the ruling foreign 
Government." 


“At the conclusion of this manifesto 1t is 
said : 

“The Dobama Asiayon is not the Asiayon (As- 
sociation) of the rulmg foreign Government... . 
The: Dobama Asiayon is not the Asiayon (Associa- 
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tion) of the turncoats who work for the Government 
as if they weie the men for the country.” 

Passing to consider the speeches which 
were made by the appellants at the public 
meeting which were held under sucn aus- 
pices, 'l'hakin Ba Sein on April 24. referred 
to Burma being ruled by the English: he 
sajd : 

“Let Englishmen rule over Germany. They will 
find that the Germans will not tolerata it. They 
will- at once rise up in an armed rebellion. In the 
same way we do not want our country to be govern- 
ed by anybody. 

He also said : 

“We must speak about some of our work only 
when it is necessary... . if it is decided that a war 
should be fought against the Englishmen ,the Dobama 
Asiayon will enter into a war. We will act in 
accordance with the decision made by the whole 
country. If the people of the country are united 
to-day and make a decision that we must rise up 
in rebellion tc-morrow, we will act in accordance 
with that decision .... Now, Burmans ara not 
united and they are like members of a disbanded 
army. There is a Buimess saying. ‘If one plans to 
fight against another man’s army, one must first 
look to the safety of one's army’. Association must 
be formed. The policy of our Dobama Asiayon is 
that there should be no parties, The Dobama 
should be united and have strength. If we have 
strength we will win, and if they have strength, 
they will win.” . 

He then criticized the various political 
leaders in Burma and said: . 

“Will the Federationists rise up in rebellion? 
Will they jaunch Oivil Disobedience Campaign and 
refuse to pay taxes? They can do nothing.” `° > 

This was contrasted with the speaker's 
own policy: 

“We will not work recklessly. We havea work- 
ing programme, but we' will speak out only what- 
ever is proper. If it is proper to speak.out some 
of them we will do so.” 

On April 27, at another meeting he said: 

“Is it not afact that when Government fails to 
do its duty and when the people can no longer 
tolerate it, the people rise up in rebellion? Was 
it nui due to this cause that there was a rebellion 
in Tharrawaddy ?” 

It is obvious that he was referring to 
the rebellion in 1931 in which a number 
of rebels took part, in which mang lives 
wele lost and war was waged against the 
King, and in respect of waich a number 
of rebels have been tried and executed or 
sentenced to varying terms of imprison- 
ment. On April 28, Tnakin Ba Sein said 
amongst other things : 

“Some people who do not know us ask us whe- 
ther we will 1aise up in rebellion.... we must form 
branches of the Dobama Asiayon and Burmans must 
be united. Let the Dobama poor people and culti- 
vators be united to-day; to-morrow the Dobama Asiayon 
will take the lead and fight.” 


On April 29, he said : 

“In politics one has to kill or strike with the knee, 
if necessary. It is a case of getting in one’s blow 
before the other ...... Show your courage. Do 
not be selfish any longer, What is the thing thay 


670 
tounts in the world ? It isonly strength. Burmans 
have been reduced to the status of slaves.” 

It has been proved that at each of the 
meetings when these speeches were deli- 
vered some of the other appellants were 
present, and having heard these speeches 
delivered on the earlier nights, they 
associated with the speaker and were 
present on the platform supporting him on 
subsequent nights. In the case of Thakin 
Than it was not seriously contended by 
his Counsel that the words used by him 
could be described as anything but sedi- 
tious. On April 27, he opened his speech 
by saying ; 

“Thakin Ba Sein asked me to- make a speech. 
Therefore, I have come.up the platform to give a 
speech clearly.” | 

During the course of the speech he said : 

“What is to be done to the white-faced Governo- 
ment? At the ninth annual Conference at Mandalay 
a certain person said that the Englishmen who 
like the ‘Aya-Damya’ (i. e. cool dacoit) conquered 
thé ‘Burmese people are only demons, How are 
these demons to be driven out?..... We must 
collect money to enable us to fight them just as 
they have done. Only when we are in a position 
to fight like this, will we get Burma back. There is 
no time for us to beg (or to make the demand) 


gradually and peacefully.” i 
Again he said: “Our Dobama Asiayon 


will fight for you by force of arms”. In 
another: speech on April 28, he said: 
‘Come if you are bold and I will tell you 
and direct you which white-faced man you 
should assault.” Ina speech on April z9, 


he said : 


“Jf the poor are united when the time comes and 


if Burmans. are required to launch an attack at 
once, the Dobama Asiayon will lead the fight..... 
Then the foreigners -who are ghosts and devils 


will run away.” 


Each of the speeches cited was clearly 
seditious in character and was obviously 
intended, and must have been understood 
by those who heard it to be intended, to 
hold up the Government of British India 
to hatred and contempt and to excite dis- 
affection against it. The appellant 
Thakin Aung Than was not only present 
without making protests upon the plat- 
form when some of these speeches were 
delivered, but he addressed the audience 
On the first occasion 


greater length and said : 
“No foreign ghosts nor white faces have anything 
to do with Burma. Only Dobamas have claim to 
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lives when assailed so also the Burmese people do 
not allow any one of them to be affected and sacrifice 
their lives if their nation if affected." 


The appellant Thakin Nyi is the Vice- 
President of the Association already 
referred to, and he arrived in Moulmein 
some days before any of these speeches 
were delivered. He resides at Prome. It 
is clear taour minds that he must have 
known and taken part in the arréngements 
for these meetings, and he was present 
on April 27, when appellant No 2 made 
his speech suggesting that money must be 
collected so as to fight. the Englishmen who 
were deinons and that the Dobama organiza- 
tion would fight by force of arms. Hav- 
ing heard this speech on April 27, Thakin 
Nyi appeared on the same platform with his 
Speaker on April 28, and heard him make 
a speech of the same character. We have 
carefully considered the individual speeches 
delivered by Thakin Nyi. ‘They are Exs. Q 
and R inthe case. In these speeches -he 
says thatthe aims of the society will be 
attained by lawful means and that no 
bloodshed would be necessary. We are of 
opinion that his own speeches taken by 
themselves are not seditious. We have, 
therefore, come to the conclusion that the 
conviction against him under s. 124-A 
should be quashed on this ground although 
it is true that he was present at the meet- 
ings and lending support to the speakers 
by appearing on tne platform. In considering 
the whole case we have no doubt that there 
was aconspiracy between each and all the 
appellants that seditious speeches should 
be delivered by them or some: of them at 
the meetings to which I have referred. 
In looking to the evidence of the conspiracy 
one does not expect to find direct evidence 
of the plotting and planning by which a 
movement of this kind is instigated and 
strengthened. The strongest possible evi- 
dence is, however, afforded by the conduct 
of those who attended the meetings, the 
speeches they delivered and the behaviour 
of their associates subsequent to hearing 
them. None cf the appellants is in the 
position of a person who having attended 
a meeting and heard a sediticus speech 
dissociated himself from. the speech and 
either abstained from attending subsequent 
meetings or did so merely as a member of 
the audience to hear what was said. On 
the contrary each of the appellants took 
part in an organized campaign, and after 
hearing seditious speeches was again pre 
sent at a meeting of a similar character on 
the very next night. Not only can there 
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be no question that the speeches were in 
direct contravention of the law but there is 
no doubt that they were delivered in pur- 
suance of a conspiracy in which each of the 
appellants shared, and accordingly the con- 
viction for conspiracy in the case of each 
of them must be affirmed. 

It is perhaps desirable to notice that 
in our opinion proceedings might upon the 
available* evidence have been launched 
against the appellants under s. 121 read 
with s. 107, Indian Penal Code, for in- 
stigating persons to wage war against the 
King. ‘These proceedings were not taken, 
and if they had been taken, some, if not 
all, of the appellants might well have 
received much heavier sentences for the 
part which they had played in this affair. 
That they were not taken shows that the 
lenient treatment which their Advc- 
cates invited us to accord to them has 
already been accorded to them by those 
responsible for the initiation of this prosecu- 
tion. We areof opinion that each of the 
appellants except Thakin Nyi was guilty of 
sedition, and the convictions and sentences 
passed on eachof them will be affirmed. 
As regards Thakin Nyi, in our opinion, he 
was Clearly involved in the conspiracy. The 
sentence passed upon him was right and 
we see no reason to interfere with it. With 
regard to the conviction for actual sedition, 
although we think his conduct was such as 
to make it clear that he conspired, and 
although he was present when seditious 
words were spoken, we have with some 
hesitation decided that as his own speeches 
were not in themselves seditious, it is desir- 
able to quash the conviction unders. 124-A 
as against him ; but as we see no reason to 
interfere with the sentence passed upon him 
for conspiracy, which was ordered to run 
concurrently with the sentence passed upon 
him for sedition, the effect will be the 
same. Having quashed the conviction and 
sentence for sediticn, the conviction and 
sentence of one year’s rigorous imprison- 
ment for conspiracy will stand. 


Leach, J.—I am of the sme opinion and 
have nothing to add. 


N. Order accordingly. 
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MADRAS HIGH COURT 
Appeal Against Appellate Order No, 167 
of 1934 
. February 2, 1937 
HORWILL, d. 
THUMMALAKUNTA KRISHTAPPA 
~~ PETITIONBR—-APPELLAN? 
VETSUS 
SATRASALA ADINARAYANAPPA 
AND ANOTHER— RESPONDENTS 

Hxecution—Surety — Liability of— Order mot 
reserving right to proceed against surety ~ Time 
given to principal debtor— Surety, tf absolved from 
liability. 

During the trial of a suit, the respondent 
furnished security for the decree amount in case 
the plaintiff was successful. Decree was passed and 
in execution by the decree-holder, an order was 
passed that the judgment-debtor agreed to deposit 
a certain amount by acertain date and to pay an 
amount on the first of each month, that Pleader for 
the decree-holder agreed and that there would be 
no execution unless the judgment-debtor defaulted : 

Held, that the effect of the order was ¢hat the 
surely was discharged and that the right to procesd 
against the surety not having been reserved the 
general ule applied that the giving of .time 
fo the principal debtor absolves the surety. Rouse 


v. Bradford Banking Co. (1), Annadana Jalaya 
Goundar v. Konammal (2), referred to. 


Appeal against the order of the District 
Court of Anantapur dated August 10, 1934, 
and made in A. S. No. 103 of 1934 preferred 
against that of the Court of the 
District Munsif of Anantapur dated June 13, 
19.4, and made in U. E. P. No. 215 of 1934 
in O. 5. No. 120 of 1932. 

Mr. P. Somasundaram, for the Appellant. 

Mr. V. S. Narasimmachariar, for the 
Respondents. 


Judgment.—During the trial of the suit 
the respondent furnished security for the 
decree amount incase the plaintiff was 
successful. The decree was passed and so. 
the respondent became liable for the decree 
amount. [n execution by the decree- holder 
against the principal debtor, the judgment- 
debtur appeared by Pleader and agreed to 
deposit Ks. 250 by August 1, 1933, and 
another Rs. 250 un the first cf each month, 
This offer was accepted by the other side 
and so the District Judge passed an order: 

“Mr, H. Narayana Rao agrees to deposit Rs. 250, by 
August 1, 1933, and to pay Ks. 250 on the first of 
each month. Mr. R. Krishna Sastri agrees, Ordered 


accordingly. Noexecution unless appellant defaults, 
No costs” 


The question is whether by giving time 
under this order the sureties are discharged. 
The District Munsif of Anantapur held that 
they were not, bug the District Judge of 
Anantapur disagreeing with himheld that 
they were. 


~ 
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Mr. Somasundaram does not deny that in 
general an agreement by the decree-holder 
to give time to the judgment-debtor dis- 
charges the surety. As was laid down in 


Rouse v. Bradford Banking Co. (1), 
referred to in Annadana Jadayya vV. 
Konammal (2). 


“The surety is entitled at any time to require 
the creditor to call upon the principal debtor to pay 
off the debt or himself pay off the debt; and when 
he has paid it off he is at once entitled to sue the 
principal debtor and if the creditor has bound 
himself to give time to the principal debtor the 
surety cannot do either the one or the other of these 
things until time so given has elapsed.” 

But there is one exception to this general 
rule and that is when the decree holder 
gives a concession tothe judgment debtor 
put his right to proceed against the surety 
‘is specitically reserved. It cannot be denied 
that the order of the learned District Judge 
-ag:it stands does make it impossible to 
execute the decree even against the sureties; 
for the last sentence but one of the order 
runs: “No execution unless appellant 
‘defaults.” It is argued that this should be 
read ‘with para. 5 of the affidavit; but I do 
mot think that in the affidavit the judgment- 
debtor expressly states that the right of the 
decree-holder to proceed against the 
sureties is strictly reserved. The paragraph 

8: 
“When tlie respondent applied for attachment of 
houses before judgment in the lower Court, I gave 
two very solvent ‘sureties for payment of the 
amount in case of decree,-and so there is no fear of 
the-respondent losing anything if the execution is 
stayed,” oe 

“Jt was notintended by this statement to 
reserve the right of the decree-holder 
against the sureties. It was merely a state- 
ment made to assure the decree-holder that 
even ifthe judgment-debtor failed to act 
up to his undertaking to pay regularly by 
instalments, there would still remain 
sureties against whom the decree-holder 
could proceed in case of default, The right 
to proceed against the sureties not having 
been reserved, the general right rule applies 
that the giving of time to the principal 
debtor absolves the sureties. Thatis what 
the lower Appellate Court has found, 


The appeal- is accordingly dismissed with 
costs. No leave. 


AN. Appeal dismissed. 


(1) (1894) 2 Ch 32; 63 L J Ch 337; 7 R 127; 70 


wT 427. 
: 625; 141 Ind. Oas. 852; (19383) M W N 45; 
3T DT iT: Ind. Rul. (1933) Mad. 168; AIR 1993 


Mad 309; 61 M Ld 386. 
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LAHORE HIGH COURT 
Civil Miscellaneous Petition No, 784 of 1924 
January 23, 1935 

; AGHA HALDAR, J. 

ABDUL GAFFAR ALI AND ANOTEER— 
DEFENDANTS—PETITIONERS 

veTSUS 
Musammat ROSHAN ARA BEGUM— 


PLAINTIFE—RESPONDENT | 
Court Fees Act (VII of 1870, s. 28 -Cil Proce- 
dure Code (Act V of 1908), s. 149 — Objections on award 
filed without court fee stamp—Opportunity to make 
good court-fee not given—Materral irregularity. 
here on objections against an award being 
filed without court fee stamp, the Oourt proceeded 
at once to dispose of the matter, without taking 
any notice of the objections, and without giving 
the objector any opportunity whatsoever to make 
good the court-fea stamp: à 
Held, that the Court at least should have given 
him a locus pentitentie by enabling him to pay the 
court-fee. The action of the Court was undoubt- 
edly precipitate. The Court had acted. with mate- 
rial irregularity in the exercise of its jurisdiction 
in ignoring the provisions of s. 23 of the Court Fees 
Act aud s. 149 of the Civil Procedure Code. 


C. R. P. against the order of the Subordi- 
nate Judge, Second Class, Delhi, dated 
October 10, 1934. 


Mr. Bishan Narain, for the Petitioners. 
Mr. Qabul Chand, for the Respondent. 
Judgment.—The objector, who is the 


applicant before me, filed objections against. 


an award on which the court-fee stamp of 
Re. I was not affixed. Thè Court prcceed- 
ed at once to dispose of the matter, with- 
out taking any notice of the objections, 
and whatis astonishing, without giving 
the objecior any opportunity. whatsoever 
to make good the court-fee stamp. The 
Court at least should have given ‘him a 
locus penitentie by enabling him to pay the 
court-fee. Tne action of the Court was un- 
doubtedly precipitate. The Court has acted 
with material irregularity in the exercise 
of its jurisdicti.n in ignoring the provi- 
sions of s. 28 of the Court Fees Act and 
s. 149 of the Civil Procedure Code. 

Tallow the application, set aside the 
order of the Court below and send the case 
back for disposal according to law. The 
applicant shall at once, before the case is 
called on for hearing, pay the requisite 
amount of court-fee. ‘Che applicant shall 
get his costs in this Court. 

It is not necessary to pass any order on 
the application for stay of execution pro- 
ceedings as the order of the Court below 
has been set aside and the case has been 
remitted to it for trial on the merits. 


N. Order set aside. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1855 
of 1933 
December 15, 1936 
VENKATARAMANA Rao, J. 
K.M. M. PALANIAPPA CHETTIAR 
— PETITIONER 
VETSUS 
RAMASWAMI SERVAI AND 0THERS— 
; ; RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 103— Suit to set aside order under—When essential 
Policy underlying the rule—May', significance of ~ 
Execution—Frior application dismissed for some rea- 
son subsequently found to be untenable—Subsequent 
application, if can be deemed to be one for its revival. 

The policy underlying r. 103 of O. XXI, Civil 
Procedure Code, isto have a speedy settlement of 
the questions of title raised in execution sales. 
It is the establishment of a right to the property 
that is contemplated as necessary to supersede 
the order and if the unsuccessful partyis able 
to get his right declared or established within 
a year, then the order must beheld to have*been 
superseded by the later adjudication. Otherwise, in 
spite of the adjudication in his favour he must again 
file a suit to havehis right to the property declared 
which a competent Court has already declared. The 
use of the word “may” in r. 103 suggests that what 
is contemplated is the establishment of a right 
and the remedy by a suit is indicated. But what 
makes the order conclusive isnot the failure to in- 
stitute a suit but thefailure to have the right estab- 
lished. [p. 675, col. 1] 

[Case-law discussed, ] 

Where the former execution application was dis- 

missed finally but for some reason (not dueto any 
default or neglect on the part of the applicant) 
which subsequently turned out to be untenable, the 
Jater execution application would be deemed to be one 
for a revival of the former one. Sundarama v. Abdul 
Khader (4), applied. [p. 675, cols. 1 & 2.) 
. 0. R. P. under s, 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Devakottai, dated September 26, 1933, and 
made in E. A. No. $77 of 1933, in O. S. No. 
31 of 1929. 


Mr. A. Swaminatha Ayyar, for the Peti- 
tioner. 

Mr. C. A. Mahomed Ibrahim, for the Res- 
pondenis. 

Judgment.—This isan application to 
revise an order refusing delivery of pes- 
session under O. XXI, r 95, Civil Proce- 
dure Code. The petitioner filed O. 8. No. 31 
of 1929, on the file of the Subordinate 
Judge's Court of Devakottah on a mortgage 
executed by one Muthuswami Servai, father 
of respondents Nos. l and 2 herein. The 
property mortgaged was admittedly joint 
family property wherein the said Muthu- 
swami Servai and his sons were interested. 
In execution of the said decree three 
items of mortgaged property mentioned 


169—85 & 86 
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in the decree therein were brought to sale 
and purchaséd by the petitioner himself 
on June 29, 1931. After the purchase, 
the petitioner filed an application E. A. 
No. 118 of 1932 for delivery of possess- 
ion of the said items and obtained 
delivery ofitems Nos. 2 and3 but not of 
item No. 1. This was in consequence of an 
obstruction by respondents Nos. land 2. 
The petitioner then filed an application 
on March 4, 1932, E. A. No. 203 of 1932 
on the file of the Subordinate Judge of 
Devakottah for removal of the obstruction. 
It may be stated that before the petitioner 
purchased the said properties, the 2nd res- 
pondent, Krishna Servai had filed a suit 
for partition O. S. No. 153 of 1929 on the 
file of the District Munsif's Court of Deva 
kottah against his father Muthuswamy 
Servai and his brother including the Ist 
respondent in thiscase. In the said suit 
Krishna Servai impeached the said mort- 
gage on the ground that it was not binding 
on the family and, therefore, on respondents 
Nos. 1 and 2 herein. The lst respondent 
supported Krishna Servai in the said liti- 
gation. To the said suit the petitioner was 
made a party. When E. A. No. 203 of 
1932 was taken up for hearing the said suit 
was pending. In answer to the said ap- 
plication both the respondents Nos. 1 and 
2 filed a counter-affidavit stating their 
Objections to the request made by the 
petitioner for delivery of possession of the 
property. In paras, 5 ard 6 of the counter- 
affidavit they set out in detail the nature 
of their objections. They stated that the 
properties which were the subject-matter 
of the mortgage suit O. S. No. 31 of 1929 
were the subject-matter ofa suit between 
the parties in O. 5. No. 153 of 1929, that the 
said suit was pending trial, that as the 
petitioner purchased the properties pend- 
ing the said litigation, his purchase would 
be affected by the doctrine of lis pendens 
and he would not be entitled to any relief 
inconsistent with the claim of the respond- 
ents. They further alleged thus in para. 
6 of the said affidavit: 

“In view of the considerations set forthin para. 
5, supra, this Court trying the same question and 
giving a decision thercon may result ina conflict 
of decisions by two Courts which ought not to be 
allowed,” . 

They also alleged that in view of the 
said litigation the question of title should 
not be gone into. The learned Subordi- 
nate Judge who dealt with the said applica» 
tion did not go into the question whether 
in view of the fact the mortgage was 
by the father, the head of the family, it was 
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open to the defendants to resist the pur- 


chaser's claim for delivery of possession, 


but as the suit O. S. No, 153 of 1929, was 
pending, he dismissed the application hold- 
ing that the petitioner failed to prove that 
the resistance was caused by the respon- 
ents at the instance of the judgment- 
debtor. Tnis order was passed on July 9, 
1932. The said O. S.No. 153 of 1929 was 
disposed of bythe learned District Munsit 
of Devakottah on August 19, 1935, and so 
far as the mortgage in favour of the peti- 
tioner was concerned, the learned Judge 
dismissed the suit. He held that 
Krishna Servai and Ramaswami Servai, 
the respondents Nos. 2 and 1 herein, were 
bound by the mortgage and the auction 
sale andit wasno longer open to them to 
recover any portion of the said property. 
There was an appeal against the said de- 
cision and 16 was confirmed by the learned 
Subordinate Judge of Devakottah on 
January 30, 1933. It will’ thus be seen 
that within a year from July 9, 1932, the 
date on which E. A. No. 203 of 1932, was 
dismissed, there has been a final adjudi- 
cation by acompetent Court declaring and 
establishing the right of the petitioner to 
the suit property and as the learned 
Subordinate Judge observes in the order 
which is now sought to be revised 

“by virtue of the Judgment on appeal it is com- 
mon ground that the respondents could notclaim 
to be owners of item No.1 and the title must be 


taken to have passed to the present petitioner 
auction-purchaser”’. 7 


After the decision of the Appellate Court 
cn August 22, 1933, the petitioner filed 
the application, out of which this revisicn 
petition arises, E. A. No. 977 of 1933, under 
O. XXI, r. 95, for delivery of possession of 
item No. 1. Objection wastaken that as 
the petitioner did not file a suit within 
one year as required by O. XXI, r. 103, 
Civil Procedure Code, the order on the said 
petition became conclusive and the peti- 
tioner is not, therefore, entitied to obtain 
any relief. This objection prevailed in 
the Court below. The question is whether 
the view taken by the lower Court is sound. 
Order XXI, r. 103, Civil Procedure Code, 
provides that 

“any party not being a judgment-debtor against 
whom an order is made under r. 98, r. 99 or r. 101 
may institute a suitto establish the right which 
ae gene a i Poe i EN of the property; 
order shall be Vee e AR in ie 

Article JI of tLe Limitation Act provides 
cxe jear within which the said suit should 
be breught. Once the year is allowed to 
elapse, the order operates as a conclusive 
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adjudication of the right to lhe property 
based on the auction purchase. The party 
against whom the adverse order is pass- 
ed under 1. 93 or 101 whether as plaint- 
iff or as defendant, is precluded from 
asserting the said right. Vide Krishna Rau 
v. Lakshmana Shannhogue (1). The fact 
that a suit was pending wherein the ques- 
tion of the title to the propefty was in 
issue, was held not to be enough. In 
Kumaram Uni Achan v. Kunikrishnan 
Nair, 75 Ind. Cas. 814 (2); an order was 
passed under O. XXI, r. 101 when a suit 
regarding the title to the property was in 
issue. Inthe written statement filed in the 
suit, the defendants against . whom the. 
adverse orderwas passed under O., XXI, 
r. 101 did raise the question of title, but 
during the pendency ofthe suit, the de- 
fendants fajled to institute a suit as re- 
quired by O. XXI, r. 103. Thereupon an 
application was made to raise an additional 
issue as regards the conclusiveness of the 
order. An additional issue was accurd- 
ingly raised and it was held that the suit 
not having been filed within a year from the 
date cf the order, the order had become 
conclusive and the plaintiff was given a 
decree. The policy underlying r. 103 of 
O. XXI, isto have a speedy settlement of 
tke questions of title raised in execution 
ales. But, is the instituiion of a suit 
under O. XXI, r. 103, Civil Procedure 
Ccde, the only 1emedy for having the said 
order superseded? Ifthe establishment of 
aright to the property is what is contemp- 
lated as necessary to supersede the order,. 
and I think itis, then if the unsuccessful 
party is able to get his right declared or 
established within a year, in my opinion 
the order must beheld to have been 
superseded by the later adjudication. 
Otherwise in spite of the adjudication in his 
favour, he must again file a suit to have 
his right tothe property declared which 
a competent Court has already declared. 
As observed by the Privy Council in 
Bassu Kuar v. Dhum Singh (3) 
it would be an inconvenient state of the 
law if it were found necessary for a man 
to institute a perfectly vain litigation 
under peril of losing his property if he 
does not. Itseems tome that such a vain 
litigation is not contemplated by the legis- 
lature. The use of the word “may” in 


“rr. 103 seems to suggest that what is cons 


(1) 4 M 302. p 

(2) (1924, M W N 3:9; 75 Ind. Cas. 814; 19 L W 394, 
A 1R 1924 Mad. 602. 
a 11 A47;151 A 211;5 Sar, 200; 12 Ind. Jur, 450 
(P O). ' a8 
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templated is the establishment of a right 
and the remedy by a sult is indicated. 
But what makes the order conclusive is not 
the failure to institute a suit but the failure 
to have the right established. 1am, there- 
fore, of the opinion that itis not obligatory 
for the petitioner to institute a suit within 
a year from July 9, 1932, for establishing 
that the purchase by him in Court auction 
conferred a valid title to the property 
against the respondents. But the next 
question is, should the petitioner bring a 
suit for possession or can he file the present 
application under O. XXI, r. 95, Civil Pro- 
cedure Code for delivery of possession of 
the property ? It was found in the said 
O. 8. No. 153 of 1929 that the mortgages 
on the footing of which the petitioner 
obtained adecree were executed for legal 
necessity and for purposes binding on the 
family, that the father and the brother of 
respondents Nos. 1 and 2 fully represented 
the family in the said transaction and in the 
mortgage suit and that respondents Nos. 1 
and 2 are bound by the decree therein. 
(Vide paras. 39 and 40 of the judgment of 
the District Munsif). Therefore it must be 
taken that respondents Nos. 1 and 2 as 
members of the family were also parties to 
the said mortgage suit O. S. No. 31 of 1929 
and decree therein and ‘not persons other 
than the judgment-debtor’. Prima facie 
therefore the petitioner will be entitled 
to apply for possession under ©. XXI, 
1. 95. The question again is, is the prior 
application made by him a bar? It will be 
seen that in E. A. No. 203 of 1932 the 
learned Subordinate Judge in view of the 
then pending suit O. 8. No, 153 of 1929 and 
on the invitation of the respondents re- 
frained from going into the question whe- 
ther respondents Nos. 1 and 2 are not bound 
by the decree. The order on that petition 
must be deemed to have been made subject 
to the result of the litigation in O. S. 
No. 153 of 1929 and on the assumption 
that the respondents were not bound by 
the decree. Such an assumption is now 
found to be untenable in view of the 
decision in O. S. No. 153 of 1929. Under 
such circumstances the present application 
can be treated as a revival or continuation 
of the original application E. A. No. 118 
of 1932. The principle stated by Sundaram 
Chettiar, J. in Sundarama v. Abdul 
Khadder (4) would apply to the case: 
“Where the former execution application was dis- 
missed finally but for some reason (not due to any 
(4) 56M 490 at p 503; 143 Ind Cas. 1; Ind. Rul. 


(1933) Mad. 274; 37 L W 607; 61 ML J 664; A 1 R 1933 
Mad, 418; (1933) M W N 566. 
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default or neglect on the part of the applicant) 
which subsequently turned out to be untenable, the 
later execution application would be deemed to be 
one for a revival of the former one”. 

Such obstacle the petitioner had in get- 
ting delivery of possession now having been 
removed by virtue of the adjudication of 
O. S. No, 153 of 1929, the present applica- 
tion is, therefore, competent and the peti- 
tioner is entitled to get delivery of posses- 
sion from respondents Nos. 1 and 2. I 
therefore reverse the order of the lower 
Court and direct delivery of possession be- 
ing given to the petitioner. In the circum- 
stances I make no order as to costs. 

ACN, Order reversed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 167-B of 1934 
October 29, 1936 
PoLLOGK, J. 

Musammat NA'THIBAI AND ANOTHER— 
APPELLANTS 
versus 


WAILLAJI AND ofHERS—RESPONDENTS 

Registration-~-Sale of land— Fraud on register» 
ing authority by inclusion of ttem which never 
existed, thus giving it jurisdiction to register 
deei—Title, if passes to vendee — Civil Procedure 
Code (Act V of 1908), Sch. III, para. 11—Sale in 
contravention of para. 11, Sch. III, whether good— 
Vendee, if can take benefit of s. 65 or 70, Contract 
Act (IX of 1872)—Subrogation—Sale of Land to pay off 
mortgage—Mortgage legal necesstty—Sale found void 
—Vendce paying off mortgagee in good fatth—If can 
be subrogated. 

No title passes toa vendee of a land, where the 
sale-deed is registered by practising fraud on the 
registering authority by inclusion of an item which 
never existed, in the sale-deed in order to give the 
registering authority a jurisdiction which it would 
never have. Vyankatesh v. Annasa Lad (1) and 
Harendra Lal Roy Chowdhury v. Haridast Debi (2) 
followed. [p. 676, col. 2} 

Where a money decres was obtained against a judg- 
ment-debtor, andthe decree was trausferred for exe- 
cution toa Oollector who fixed a date for sale of a 
field, under para, 11 of Sch. Il of the Oivil Procedure 
Code, judgment-debtor is incompetent to sell this field 
if at the time of the sale the Collector had jurisdiction 
to execute the decree. [ibid.] 

But where the deed of transfer is executed on the 
same day as the decree-holder is paid off, it may 

erhaps be fairly presumed that the decree-holdcr 
was paid off and that therefore the decree was adjust- 
ed before the sale was executed, possibly on the prin- 
ciple that the law does not ordinarily take notice of 
fractions of the day; but where the deed of transfer 
is executed two days before the decree-holders were 
paid off, ib cannot possibly be presumed that the 
decree-holder was paid offor that the decree wasad- 
justed before the transfer was executed. [p. 677, col. 1.] 

A transfer made in contravention of the provisions 
of para.1l of Sch. III, is void and of no legal effect 
whatsoever and no title passes to the transferee. 
Salu Bai v. Bajat Khan (3) and Gaurishankar Bal- 
mukund v. Chinnumiya (4), followed, [tbid.] 
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_ Section 65, Contract Act, starts from the basis of 
there being a contract between competent parties and 
has no application to a case in which there never was 
and never could have been any contract, and a 
person who is incompetent to transfer property under 
para. 11 of Sch. Il] stands on the same footing as a 
minor or lunatic and isincompetent to contract, In 
such a case s. 69 canifot be of any help io the trans- 
leres. Salu Bat v. Bajat Khan (3), Gaurishankar 
Balmukund v. Chinnumya (4), Mohari Bibee v Dhar- 
modas Ghose(5) and Lal Chandradwaj Deo v. Lal 
Artatram Deo (6), folowed. [p. 678, col 1] ` 

For an applicability of s. 70, Contract Act, law 
will presume a contract ; but where there could not 
have been a contract, the law will not presume 
one. [ibid] 

Where a sale of land by a Hindu widow to pay off a 
prior mortgage which is a legal necessity is found 
void ab initio, and is consequently set aside and the 
transferee pays tothe mortgagee in good faith, equit- 
able principles of subrogation apply to the case and 
the transferee stands in the shoes of mortgagee. 
Syamala Rayudu v. Subba Rayudu (7), Chauraswamt 
v. Padala Anandu (8), Palamalai Mudaliyar v, 
South Indian Export Company (9), Ram Prasad Seth 
v. daskram (10), Tangya Tala v. Trineb Daga (11), 
and Thakursa v, Behari (12), relied on. [p. 679, col. 1] 

S. O. A. from the appellate decree of the 
Court of the Third Additional District 
Judge, Amraoti, dated May 5, 1934, in 
C. A. No. 67 of 1933 confirming the decree 
of the Court of the Sub-Judge of second 
class, lllichpur, dated December 17, 
1931, in Civil Suit No. 557 of 1930. | 

Messrs. A. KR. Kulkarni and M. B, 
Kinkhede, R. B., for the Appellants. — 

Mr. T. L. Sheode, for the Respondents. 

Judgment.—This is a defendants’ 
appeal arising out of a suit, for possession 
of survey No. 2, area 18.5 acres, rent 
Rs. 45, in mauza Sunderpur in the 
Eliichpur talug. of the Amraoti district, 
This field andother fields belonged at one 
time to Govinda and passed on his death 
in 1905 to his widow Laxmibai. On 
December 15, 1910, Laxmibai executed a 
sale-deed of this field, survey No. 2, in 
favour of Chunnibai, now deceased, who 
was the mother of defendant No.1 and the 
wifeof defendant No. 2. Laxmibai died 
on December 16, 1918, and it must now 
be taken as settled thaton her death the 
plaintiff Wailaji became entitled to 
Govinda’s estate as the next reversioner. 
His claim for possessicn of survey No. 2 
has been resisted on the ground that the 
sale effected by Laxmibai in 1910 was 
effected for legal necessity and is, therefore, 
binding on the reversioners. 

The lower Appellate Court has held that 
the registration of the sale-deed was 
obtained by fraud on the registering 
officer and that therefore there was no 
valid sale. On December 7, 1910, 
Laxmibal | gzecuted an  isar-chitthi 
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(Ex. D-5), by which he undertook to sell 
survey No, 2° to Chunnibai for Rs. 2,000 
and acknowledged the receipt of Rs. 174-3-3 
as earnest money. On December 15, 
Laxmibai executed a sale-deed (Ex. D-2) 
in favour of Chunnibai by which she sold 
survey No. 2 in Sunderpur and a house in 
mauza Masod for Rs. 2,000. It will be 
observed that in the isar-chittht dhere was 
no mention of the house at Masod. But for 
the mention of this house the sale-deed 
would have been registrable by the Sub- 
Registrar at Asagaon, but by the 
inclusion of a house in Masod the regis- 
tration was obtained at Chandur Bazar. 
The plaintiffs pleaded that the house at 
Masod never existed and was fraudulently 
included in order to obtain registration ab 
Chandur Bazar. They definitely alleged 
that the sale-deed had been obtained by 
Chunnibai by fraud. The defendants 
contended that the house actually existed 
and that there was no fraud. The lower 
Appellate Court has held that the house 
never existed and was included in order 
to get the sale-deed registered at Chandur 
Bazar which would have otherwise no 
jurisdiction to register it. There is a clear 
tinding of fact that there was fraud, and 
that Chunnibai was a party to this fraud. 
It therefore follows that the registration 
must be ignored: see Vyankatesh v. Annasa 
Lad (1), based on the decision of the 
Privy Council in Harendra Lal Roy 
Choudhury v. Haridasi Debi (2). In the 
absence of registration there was no valid 
sale, and therefore no title passed to the 
vendee Chunnibai. 


One Kisanlal had cbtained a simple 
money decree against Laxmibai and this 
was sent to the Collector for execution on 
March 30, 1910. He had xed 
December 23, 1910, for the sale of this 
field. On December 7, as I have said 
above, an agreement to sell this field was 
executed and on December 15 the sale 
deed was executed. On December 17 
Kisanlal was paid off in full. Under 
para. 11 of Sch. III of the Oivil Procedure 
Code, Laxmibai was incompetent to sell 
this property if at the time of the ‘sale the 
Collector had jurisdiction to execute the 
decree. Ithas not been argued that the 
written permission of the Collector was 


(1) 23 N L R143; 107 Ind, Cas. 517; A I R 1928 Nag. 
1, 1LNLJ49, 

(2) 41 © 972; 23 Ind. Cas. 637: A I R 1914 PC 67; 41 
IA110;12A LJ 774; 16 Bom. L Rl400; 19 Or. L J 
484: 18 OW N 817; 27M L J 80; 16 MLT6;1LW 
1050; (1914) M W N 462 (PO). 
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obtained, but it has been argued that the 
deeree was adjusted before the sale-deed 
was executed and that therefore the 
Collector had no jurisdiction to execute 
the decree. In the isar-chitthi of 
December 7, there is a recital that, apart 
from the sum of Rs. 174 3-3, which was 
paid as earnest moneys, the remainder of the 
sale price would be paid by the vendee to 
the vendor's creditor, though these creditors 
were not mentioned by name. In the sale 
deed of December 15, it was agreed 
that tke vendee should pay off Kisanlal’s 
decretal amount tcgether with Court costs 
amounting to Rs. 125-12-9 and Rs. 1,700 
due on a mortgage toSamsher Khan, the 
balance of the consideration Rs. 174-3-3 
having already been paid in cash. There 
is no pleading or proof that Kisanlal was 


a party tothe agreement on December 7,’ 


or that in consequence of that agreement 
he agreed to give up hisclaim against 
the attached property or against his 
judgment-debtor and to look thenceforth 
to Chunnibai alone for payment. In the 
absence for any such agreement the decree 
against Laxmibai clearly was not adjusted, 
and thereis no evidence from which it can 
be presumed that it was adjusted before 
December 15. The various cases, which 
have been cited before me on this point, 
are all distinguishable. Where the deed 
of transfer is executed on the same day as 
the decree-holder is paid f, it may perhaps 
be fairly presumed that the decree-holder 
Was paid off and that iherefore the decree 
was adjusted before the sale was executed, 
possibly on the principle that the law does 
not ordinarily take notice of fractions of 
the day; but where the deed of transfer is 
executed two days before the decree-holders 
were paid off, it cannot possibly be 
presumed that the decree-holder was paid 
off or that the decree was adjusted before 
the transfer was executed. It must, there- 
fore, be held that Laxmibai was incompe- 
tent to execute the sale deed of December 
15, 1910. 


“In Salu Bai v. Bajat Khan, (3), 
it was held by a Full Bench of the 
Judicial Commissioner's Court that a 
transfer made in contravention of the 
provisions of s. 325-A of the Civil Procedure 
Code, which corresponds to para. 11 of 
Sch. IH, is void and of no legal effect 
whatsoever, and this decision was approved 
by the Privy Council in Gaurishankar 


(3) 13 N L R 130; 42 Ind, Cas, 200; A I R 1917 Nag. 
215 (F B), À 
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Balmukund v. Chinnumiya (4). It therefore 
follows that no title passed to Ohunnibai by 
virtue of this sale. 

It is now necessary to consider how far 
the sale-deed was executed for legal neces- 
sity. M st ofthe consideration, Rs. 1,700, 
went to pay off the mortgage of Samsher 
Khan. Within a monthof Govinda’s death 
Laxmibai mortgaged survey No. 2 and other 
fields to Kisanlal for Rs. 800. Thereis a 
recital in the deed (Ex. A-1l) showing 
that Rs. 468 was due to Kisanlal from 
Govinda and that Rs. 332 was taken in cash 
to pay off other creditors of Govinda. The 
lower Appellate Court has held that in so 
far as the mortgage was executed to pay 
off Govinda’s previous debts of Kisanlal, 


“it was for legal necessity but it has held 


that it is not established that Govinda 
owed any other debts and that therefore: 
the item of Rs. 332, which was taken in 
cash, was not borrowed forlegal necessity. 
That is a finding of fact which must now be 
accepted. In 1907 Kisanlal sued on this 
mortgage and obtained a decree against 
Laxmibai for Rs. 1,320 on August 29, 1907. 
On December 3, 1959, Laxmibai mortgaged 
survey No. 2 and other fields to Samsher’ 
Khan for Rs. 1,200 to pay off, Kisanlal's 
morigage decree, and at the sale in 
December 1910 Rs. 1,700 out of the sale 
proceeds went pay off Samsher Khan's morte 
gage. The item of Rs. 1,700 is, therefore, 
based originally on the item of Rs. 800, of 
which Rs. 468 only was held to have been 
borrowed for legal necessity. J, therefore, 
agree with the lower Appellate Court that 
only this portion of Rs. 1,700 can be held 
to have been for legal necessity, 7. e, 
Rs. 1,093-10-9. The lower Appellate Court 
hus also included the item of Rs. 125-12 9 
used in paying off Kisanlal’s simple money 
decree. In the original mortgage of 1905 
for Rs. 800, Ex. A-l, Laxmibai stated that 
she also owed Rs. 55 to Kisanlal on account 
of instalments of the years 1906 and 1907, 
apparently on some instalment bond, In 
the suit which led to the decree the de- 
fendant was shown in the register as 
“Govinda deceased, heir Laxmi’. From 
this ib may reasonably be deduced that 
Kisanlal obtained his decree for a debt 
originally incurred by Govinda, and I, 
therefore, agree with the lower Appellate 
Court that the item of Rs. 125-12-9 must 
also be held as part of the legal necessity. 


(4) JAN LR 181; 48 Ind. Cas. 312; A IR 1918 PO 
168; 35 M LJ 733;16AL J 993; 25 M LT 64; 230 
WN 350;29 CLI 201; 46 0183; 1U PLR(®O). 
14;2 Bom. L R 541; 9 L W 327; 451 A 219 (PO), 
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Therefore, out of Re. 2,000 the sum of 
Rs. 1,219-7-6 was for legal necessity. 

The defendants have contended that they 
are entitled to a refund of the sum paid 
under s.65 of the Contract Act. In Salu 
Bai v. Bajat Khan (3) it was held that a 
person who is incompetent to transfer pro- 
perty under para. 11 of Sch. III (or s. 325-A 
as it was then) stood on the same footing 
asa minor or lunatic is incompetent to 
contract. That decision was approved by 
the Privy Council in Gaurishankar Bal- 
mukund v. Chinnumiya (4). In Mohari Bibee 
v. Dharmodas Ghose (5) the Privy Council 
beld that s. 65 starts from the basis of 
there being a contract between competent 
parties and had no application to a case 
in which there never was and never could 

ave been any contract. A Bench of the 
Judicial Commissioner's Oourt, to which I 
was a party, considered this question in 
Lal Chandradwaj Deo v. Lal Artairam Deo 
(6) and I think that it is unnecessary to 
add anything to what has been said there. 
For these reasons I hold thats. 65 of the 
Contract Act cannot kelp the defendants. 

In the alternative the defendants have 
relied on s. 70 of tke Contract Act which 
lays down that where a person lawfully 
does anything for another person, or deli- 
vers anything to him, not intending to do 
s0 gratuitously, and such other person 
enjoys the benefit thereof, the latter is 
bound to make compensation to the former 
in respect of, or to restore the thing so 
done or delivered. In such circumstances 
the law will presume a contract; but 
where there could not have been a contract, 
the law will not presume one: see Pollock 
and Mulla’s Indian Contract Act, 6th edi- 
tion, at pages 397 and 398. 

Lastly, the defendants have relied on the 
doctrine of subrogation. Out of the sale 
price of Rs. 2,000 the sum of Rs. 1,700 was 
spent in paying off the mortgage of Sam- 
sher Khan, and it bas been held that this 
mortgage to the extent of Rs. 1,219 7-6 
was binding on the estate. By the sale 
of 1910, therefore, the estate was freed 
from liability of Rs. 1,219-7-6 by Chunni- 
bai. Can her representatives now claim 
that they are entitled to a refund of this 
amount before they sre called upon to give 
up possession? They cannot of course 
claim under the doctrine of subrogation 
more than this because they cannot claim 


(5) 30 0 539; 30 I A114; 5Bom.L R421; 70W N 
441; 8 Sar. 374 (P 0O). 

(6) 31 N L R62 Sup; 161 Ind. Cas. 351; A IR 1936 
Nag. 15;8 RN 211, 


NATHIBAT V. WAILAJI (NAG.) 


16910 


to stand in a better position than the - 
criginal mortgagee would have stood, and 
he could have claimed against the estate 
only that portion of the mortgage claim 
as was supported by legal necessity. In 
Ghose's Law of Mortgage in India at page 372 
of Vol. I, 5th edition, it is stated : 

“A purchaser, where the purchase-money has been 
applied by the vendor in discharging encumb- 
rances or the estate sold to him, cgn also avail 
himself of the docrine of subrogation, if the sale is, 
for any reason, afterwards set aside.” 
In Jones on Mortgages at page 919, 6th edi- 
tion, it is stated: 

“A purchaser under a void foreclosure sale is 
subrogated to the interest of the mortgagee, and 
may himself foreclose the mortgage.” 


In Syamala Rayudu v. Subba Rayudu (7) 
where A first agreed to sellland to C and 
afterwards tried to sell ittoD and then 
executed a conveyance in favour of D, 


-which was set aside, it was held that D 


was entitled to fall back on the previous 
mortgage which he had paid off. That 
decision was followed in Chama Swami v. 
Padala Ananda (8) where it was held that 
a purchaser of land, who, while in posses- 
sion of the land purchased pays off an 
encumbrance on it, is entitled, when his 
purchase is found invalid, to stand in the 
shoes cf the mortgage whom he has paid 
off. Their Lordships remarked that subro- 
gation should be allowed as a matter of 
right for the benefit of a purchaser who 
had extinguished an encumbrance on the 
properly purchased. In Palamalat Muda- 
liyar v. South Indian Export Company 
(9) a sale was set aside under s. 53 of the 
Transfer of Property Act, it being held 
that the transfer was wholly void as intend- 
ed to defeat and delay creditors; but it 
was held that, where the transferee had 
discharged a valid prior mortgage on the 
property sold, the transfer would be set 
aside only on his being given a charge 
for the amount spent by him in discharg- 
ing such mortgage. A similar view was 
taken in Ram Prasad Seth v. Jaskaran 
(10) where a sale was held to bo fraudulent 
and void under s, 53 of the Provincial 
Insolvency Act, but the purchaser who had 
paid off an encumbrance was held entitled, 
to stand in the shoes of the mortgagee 
whom he had paid off. I may also mention 
Tangya Fala v. Trimbak Daga (11) as a 


(7) 21 M143. 

(8) 31 M 439; 3M L T 395; 18 M L J 306. 

(9) 33 M 334; 5 Ind. Cas. 33;7 M LT 167, 20M LJ 
211; (1910) M W N 239. 

(10 2I NLR 21; 82 Ind. Cas. 489; A I R 1925 


Nag. 73. 
(11) 40 B 648; 35 Ind. Cas, 794; A I R 1916 Bom. 302; 
18 Bom. LR 700, 
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case in which the doctrine of subrogation 
was successfully pleaded. A discussion of 
the Case-law by Baker, J. O., will be found 
in Thakursa v. Behari (12) he came to the 
conclusion that a purchaser of land who, 
while in possession of the land purchased, 
pays off an encumbrance on it, is entitled, 
when his purchase is found invalid, to 
stand in the shoes of the mortgagees whom 
he has pard off. 

It has been contended that these cases 
can be distinguished on the ground that 
in each of them the contract of sale was 
not void ab initio and also that the doctrine 
of subrogation should not be applied in the 
present case because there was afraud on 
the registering officer. It is not clear what 
the motive in deceiving the registering 
officer could have been, but the payment 
to the mortgagee Samsher Khan was 
clearly made in good faith and I see no 
reason why in equity the reversioner should 
be allowed to claim the estate free of this 
encumbrances. In Syamala Rayudu v. 
Subba Rayudu (7), Palamalai Mudaliar v. 
South Indian Export Company (9) and 
Ram Prasad Seth v. Jaskaran (10) the pur- 
chaser was guilty of fraud, but it was held 
that he was entitled to be subrogated to 
the rights of the mortgagee whom he had 
paid off, Here, similarly, on the crdinary 
principle of subrogation I hold that the 
defendants are entitled to fall back on the 
mortgage which they have paid off, to tke 
extent of which it was binding on the estate, 
1, en Rs. 1.219-7-6. 

It was contended that the plea of subro- 
gation was not raised in the lower Courts 
and should not be allowed here. It does 
not appear to have been raised at all in 
the Court of first instance but it seems 
to have been raised in the course of argu- 
ments before the lower Appellate Court. 
Ib is purely a question of law and I, there- 
fore, hold that it is open to the defendants 
to raise it in this Court. It has been 
argued that other fields besides Survey 
No, 2 were mortgaged and that the defen- 
dants cannot have a charge on such fields. 
All that the defendants ask is that they 
should be entitled to retain Survey No. 2 
until the plaintiff refunds to them the 
amount spent by them in paying off the 
previous mortgage. The plaintiff has bene- 
fited to this extent and I, therefore, hold 
that the defendants are entitled to retain 
possession of Survey No, 2 until the plaint- 
ifigpays off Its. 1,219 7-6. The plaintiff is al- 


an AIR1923 Nag. 301; 78 Ind, Cas.177;7N LJ 
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lowed (time ?) until October 21, 1936, for pay- 
ment. In default of payment by that date 
and certification to this Court by that Court 
that such payment has been made, the 
plaintiff's suit will stand dismissed. Orders 
as to cosis will be passed on October 21, 
1936, on which date the parties are directed 
to appear in this Court. 

Order.—Dated October 29, 1936, 

In accordance with my judgment of July 
22, 1936, the plaintiff has now paid 
Rs. 1,219-7-6 and he is, therefore, entitled 
to possession of the fieldin suit. The decree 
for possession is accordingly maintained 
but both parties will bear their own costs 
throughout as success and failure has been 
more or less equally divided. 


D. Appeal allowed, 


eS ai eran 


MADRAS HIGH COURT 
Second Civil Appeal No. 64 of 1933 
November 24, 1936 
VARADACHARIAR, J. 

Tar Frau or AYILI MALLAPPA SANNA 
JISMBAPPA by partner AYILI BHARM- 
APPA—PLatntife — APPELLANT 
VETSUS 
PARHESETTI SIDRAMAPPA AND ANOTUER 
Dgrenpants Nos. 1 anp 2—RESPONDENTS 

Civil Procedure Code (Act V of 1903), 0. XXXIV, 
r. li—Mortgage debt—Suit against principal debtor 
and surety—Plaint stating “plaintiffs have given 
up only the mortgage right and filed the suit as on 
a simple bond’—Construction—Surety, if discharged 
—Mortgage right, if extinguished—Registration Act 
(AVI of 1908), s. 17 (i) (b). 

In a suit against a principal debtor and his 
surety on a debt due under a mortgage bond, the 
plaint contained a statement “tho plaintiffs have 
given up only the mortgage right and filed the suit 
as on & simple bond.” On this statement if was 
argued that the surety was discharged: 

Held, that the only reasonable construction of 
this statement in the plaint was that the plaintiff 
was content to enforce the bond as a money claim 
and did not want a mortgage decree, and that not- 
withstanding this statement, by reason of the pro- 
visions of O. XXXIV, r. 14, Civil Procedure Code, 
it was still open to the plaintiff to sue to enforco 
the mortgage: 

Held, further, that if the statement could be con- 
strued as amounting to anything more than a state- 
ment of an intention not to claim the relief by way 
of sale, it would be inoperative in law bezause 
under s. 17 (4) (b) of the Registration Act, no docu- 
ment which is unregistered can extinguish the mort- 
gage, because the mortgage was admittedly for 
more than Rs, 100. 

5. ©. A. against the decree of the Dis- 
trict Court of Bellary in A, S. No. 107 of 
1930, preferred against the decree of the 
Oourt of the District Munsif of Hospet, in 
Q. 5, No. 572 of 1929, 
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Mr. B. Sitarama Rao, for the Appellant. 

Mr, V. S. Narasimmachariar, for the Res- 
Pondents. 

Judgment.—This second appeal arises 
out of an action irstituted against a prin- 
cipal debter and his surety. The debt was 
due by the lst defendant under a mortgage 
bond executed by him; and the 2nd de- 
fendant had made himself liable for the 
sum assurety under Ex. K. The defences 
raised in the case were cverruled by the 
first Court which gave a decree to the 
plaintiff against both the defendants. The 
2nd defendant appealed to the lower Court 
on the ground that he should be held to 
have been exhonerated from all liability by 
reason of the plaintiff having given up his 
rights under the mortgage bond executed 
by the Ist defendant. The lower Appellate 
Court accepted this contention and dismiss- 
ed the suit. The decree of the lower Appel- 
late Court is very losely worded ond even 
suggests ihat it might be construed as a 
total dismissal of the suit. But it is ob- 
vious that the District Judge could not have 
meant to dismiss the suit even as against 
the lst defendant; if necessary, I should 
be prepared to set right that mistake. 
Against the decree of the lower Appellate 
Court the plaintiff has preferred this appeal, 
contending that the circumstances of the 
case are not sufficient to warrant the ex- 
honeration cf the 2nd defendant under 
s. 141 of the Contract Act and that a decree 
should have been given against the 2nd 
defendant as well. 

The question of the discharge of the 2nd 
defendant by reason of the relinquishment 
of the mortgage right by the plaintiff was 
raised by the fifth issue in the case. So 
far as I am able to gather from the avail- 
able records, the argument as to relinquish- 
ment is based upon a statement in the 
plaint to the following effect. “The plaint- 
iffs have given up only the mortgage right 
and filed the suif as on a simple bond.” 
Mr. Sitarama Rao the learned Counsel for 
the appellant, has translated the verna- 
cular in a slightly different form, but I am 
content to accept the translation in the 
above terms given by V. 8S. Narasimma- 
echariar as this is also the translation 
adopted by the learned District Judge. 
Neither of the learned Counsel appearing 
in the case is able to enlighten me as to 
the cireemstances which led to this allega- 
tion in the plaint. No attempt has been 
made either by cross-examination of the 
plaintiff's witnesses or by any independent 
evidence adduced on the other side, to 


suggest that there was any relinquishment 
of the mortgage rigot by the plaintiff ex- 
cept by reason of the above statement 
contained in the plaint. The only reason- 
able construction of this statement in the 
plaint is that the plaintiff is content to 
enforce the bond as a money claim and does 
not want a mortgage decree. 

I am free to admit that it passes my 
comprehension why or under what advice 
the plaintiff came to make this statement 
in the plaint. It could not have saved 
him even a pie by way of diminution of 
the court-fee: not even the most idiotic 
client would have taken such a step if he 
had been advised as to the danger that 
he ran by making such a gratuitous state- 
ment for no purpose. I can only express 
my regret that such is the kind of help 
and advice still available to litigants. 
However, if the case clearly falls under 
s. 141 of the Contract Act, ib is my duty 
to apply the law independent of any per- 
sonal regret of mine. But Iam glad to be 
able to hold that this foolieh conduct of 
the plaintiff has not really deprived him of 
his rigtts against the surety. 

Section 141 of the Contract Act, provides 
that if the creditor loses or without the 
consent of the surely, paris with any securi- 
ty held by him against the,principal debtor 
atthe time when the contract of surety- 
ship was entered into, the surety is dit 
charged tothe extent of the value of the 
security. With reference to the concluding 
words of the section, Mr. Sitarama Rao 
contended that even on the view taken by 
the Appellate Court, it cught not to have 
wholly dismissed the suit as against the 
2nd defendant but directed an enquiry as 
to the extent cfthe value of the security 
which the 2nd defendant must be held to 
have Jost by reason of the creditor's con- 
duct. That would no doubt have been the 
correct’ course, but in the view I take on 
the main question in the case, if is unneces- 
sary to pursue that point. oo 

The questicn for determination is whe- 
ther the creditor has lost or parted with the 
security which had been given by the lst 
defendant. I find no specific reference 
either in the judgment of the first Court 
or in the judgment of the lower Appellate 
Court tothe provision in O. XXXIV, r. 14 
of the Civil Procedure Code to the effect 
that a mortgagee who has obtained decree 
for payment of money in satisfaction of 
a claim arising under the mortgage, he may 
institute a suit for sale on foot of the 
mortgage, notwithstanding anything con: 


, 1987 


tained in O.II, r. 2, Civil Procedure Code. 
The utmost that could be said against the 
plaintiff in the present case is that he has 
omitted without the leave of the Court to 
sue for all the reliefs that he was entitled 
to. The penalty therefor is indicated in 
sub-cl, (3) of O. |], r. 2, Civil Procedure 
Code. But the provision ihat 1 have al- 
ready extracted from O. XXXIV, r. 14, 
makes this penalty inapplicabie to a mort- 
gagee who chocses to enforce the money 
claim without claiming relief by way of 
sale. The result, therefore, is that not- 
withstanding this statement in the plaint 
the plaintiff can sue forsale and there is 
accordingly nothing that precludes him 
from assigning the mortgage right to the 
surety as per the terms of Jus, K or pre- 
cludes the surety from enforcing the mort- 
gage right by reason of the provisions of 
s. 141 of the Contract Act which entitle him 
by way of subrogation to the beneadt of 
the securities held by the principal creditor. 
Mr. Narasimmachari, however, went further 
and contended that the conduct of the 
plaintiff is not merely of the kind provided 
for in O. IL, r. 2, but amounts to a giving 
up of the mortgage right in tke sense of 
releasing it or extinguishing it. I see no 
warrant for that ccntenticn. As I have 
already observed, it has nowhere been 
suggested that there was any other act of 
relinquishment, oral or documentary, except 
such as might arise from the statement 
contained in the plaint. That statement 
can, as I have already held, be reasonably 
construed cnly as asiatement of an inten- 
ticn not to claim the relief by way of sale. 
But if it should be held to amount to any- 
thing more, it will be inoperative in law 


because under s. 17 (i) (b) of the Regis- — 


tration Act, no document which is unregis- 
tered can exlinguish the mortgage, because 
the mortgage bere was admittedly far more 
than Rs. 100, Iam unable to agree in the 
view taken by the learned „District Judge 
that what was given up wes not only tLe 
remedy but the mortgage right itself. In 
any event, as I h.ve said, the mortgage 
right cannot, in the circumstances, be held 
to have been extinguished because there is 
no registered dccument. 


My attenticn was drawn to a decision of 
the Bombay High Court in Narayan Govind 
Oak v. Ganesh Atmaram Fadke (1). That 
decision no doubt is in favour of the respon- 
dents’ contention but it was pronounced at 
a time when there was no statulory provi- 


(1) 7BHOR 118, 
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sion corresponding toO. XXXIV, r. 14, Civil 
Procedure Code. The learned Judges ac- 
cordingly held that as the course adopted 
by the creditor had deprived the creditor as 
well as the surety of the benefit of the 
security according to the law as it then 
stood, the surety must be held to be dis- 
charged to the extent of the security. Hold: 
ing the view that by reason of the provi- 
sions of O. XXXIV, r. 14, Civil Procedure 
Code, it is still open to the plaintiff as well 
as to the 2nd defendant to sue to enforce 
the mortgage, I must set aside the decree 
of the District Judge, which is based on the 
ground that that right is no longer available 
to either of them. 

The result is that the second appeal must 
be allowed and the decree of the District 
Munsif restored. But as the plaintiff has 
brcught this trouble on himself, I am not 
prepared to make any order as to the costs 
either in this Court or in the lower Appellate 
Court. 

(Leave to appeal is granted.) 

AN. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Reference No. 55 of 1937 
March 13, 1937 
MIDDLETON, J. C. anp’ALMonp, A. J.C. 
EMPEROR— Prose: UTUR 
VETSUS 
MIR AHMAD—Accusrep 

Arms Act (XI of 1878), s. 19 @)—Several persons 
occupying a house-—Presumption of head of family 
being in possession of arms — Whether rebuttable— 
Criminal trial—Reference—Reference for ruling on 
point of law—Maintainability. 

In a prosecution under s.19 (7), Arms Act, it must 
be proved that the accused has aims in his posses- 
sion or control, Where several people occupy a house 
it should be presumed that the head of the family is 
in possession and controlof everything in the house 
including unlicensedarms. It is of course open to 
him to rebut that presumption by any evidence which 
he can adduce. Harsho Nath v. Emperor (1) and 
Alia v. Emperor (1), distinguished. Emperor v, 
Sikhdar (2), held no longer good law. Kaul Akiry. 
Emperor (3), referred to. 

[Case-law discussed], 

There is no provision in the Criminal Procedure 
Code under which a Magistrate can refer a casa to 
the High Court for a ruling ona point of law, but it 
is open to the High Court to troat the cas: as one 
which has come to its Knowledge under s 439, Crimi- 
nal Procedure Code. | 

Sardar Raja Singh, for the Crown. 

Almond, A. J.C.—Mir Ahmad, the res- 
pondent in this case, was sent up for trial 
on & charge under s. 19 (f) Arms Act, 
The learned Magistrate, who heard the 
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case, came to the conclusion after examining 
‘the prosecution witnesses, that it had not 
been established that the weapons in 
question had been recovered from the 
exclusive possession of the respondent as 
there was some evidence that the house of 
the respondent, from which they were 
recovered, was occupied jointly by tha 
‘respondent and his adult son. He, there- 
fore, discharged the accused. The District 
Magistrate reported the case to this Court 
for a ruling covering the points raised in 
the Magistrate's order of discharge. There 
ig no provision in the Criminal Procedure 
Code under which a Magistrate can refer 
a case to the High Court for a ruling on a 
point of law, but in view of the general 
importance of the question raised we have 
decided to treat the case as one which has 
come to our knowledge under s. 439, 
Criminal Procedure Code. The Crown has 
been represented by the learned Govern- 
ment Advyccate, who, in view of the fact 
that the respondent is not represented by 
Counsel, has placed before us all the rulings 
which he considers to be relevant to the 
issuc. He has shown us that three views 
have been taken by various Courts on the 
question. They are as follows: (1). If 
several persons jointly cecupy a house, all 
of them are liable to conviction for un- 
licensed weapons recovered from that 
house (2). If several persons jointly occupy 
a house and it cannot be shown in whose 
exclusive possession the weapons were, 
none of those persons are liable. (3). If 
peveral persons occupy a house, then the 
head of “the hcuse is responsible for un- 
licensed weapons recovered from it, unless 
it is shown that one of the other occupants 
had exclusive possession of them. 

For the first of these propositions he 
has referred us to Harsho Nath v. Emperor 
(1) and Emperor v. Sikhdar (2). The first 
of these cases has no resemblance to the 
facts of the case which is now before us, 
In the reported case it was found from 
evidence based on facts, which do not 
exist in the present case, that there had 
been a conspiracy between the two convicts 
to manufacture arms. The second report- 
ed case can no longer be considered as 
an authority, for the judgment in that case 
was delivered by a Single Judge and its 
principles were disapproved in a sub- 
sequent judgment of a Bench of the same 

(1) 42 C 1153; 26 Ind Cas. 313; A I R 1915 Cal. 719; 
16 Cr. LJ9, 210 LJ 201; 19 CW N 706. 

(2) AI R 1932 All. 441; 139 Ind. Oas, 153; (1932) Cr. 


Cas, 561; 33 Or. L J 719; 54 A 411; (1932) A L J 
570; Ind, Rul, (1932) All. 535; LR 13 A 43 Or, 
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High Court reported as Kaul Ahir v. 
Emperor (3). For his second proposition 
the learned Government Advocate refers 
us to Alia v. Emperor (4). That case is 
not an authority on the question which 
is now hefore us, for there is nothing to 
show in that judgment whether either of 
the persons, who were prosecuted, could 
be considered as the head of the family. 
We, therefore, come to his third proposition. 
There are two direct authorities for this 
part of the argument. The first is Mangar 
Koira v. Emperor (5). In that case the 
head of the family as well as other mem- 
bers of it had been convicted. Their Lord- 
ships of the Patna High Court maintained 
the conviction of the head of the family 
but set aside the conviction of the other 
members. The second case is by a Single 
Judge of this Court. It is O1iminal 
Revision No. 53 of 1932. In that case 
two brothers members of a joint Hindu 
family, had both been convicted, The 
conviction of the younger brother was set 
aside and that of the elder brother was 
maintained, and the following remarks 
were made: 

“The house of the two brothers, as already 
remarked, is joint. The law is that in such cir- 
cumstances where individual possession cannot be 
distinguished, it is held to be that of the eldest 
brother, who ig presumed to be the manager of 
the family,” | 

In three other cases, namely Queen- 
Empress v. Sangam Lal (6), Dula Singh v. 
Emperor (7) and Karam Singh v. Empercr 
(8) it was laid down that the presumption 
as to possession of weapons found in a 
house jointly occupied could not be made 
against any occupant of the house other 
than its head. But in none of those cases 
was the question directly in issue as to 
whether the presumption cculd be made 
as regards the head of the family. In 
Kaul Ahir v. Emperor (3) their Lordships 


of the Allahabad High Court remarked: 

“The principle that the head of the family is 
responsible where there are other adult male mem- 
bers, who had equal facilities of access to the article 
in question, has never been affirmed as far as we 
are aware by any High Court in India.” 

(3) ATR 1933 All. 112; 143 Ind. Cas. 114; (1933) 
Cr. Cas. 160; 34 Or. L J 517; 55 A 112; (19382) AL d 
1072; L R14 A7 Cr; Ind. Rul. (1933) All. 195 (D). 
san” A IR 1923 Lah. 513; 77 Ind. Cas. 447; 25 Cr. LJ 


(5) A I R 1936 Pat. 512;165 Ind. Cas, &03; (1936) Cr. 
Oas. 820; 38 Or, L J 100; 15 Pat. 696; 17 P L T 5738; 3 
B R 88 (1); 9 R P 216. 

(6) 15 A 129; A W N1893, 93. 

(7) A IR 1928 Lah. 272; 109 Ind. Cas. 209; 29 Cr. L 
J 481; 9 Lah, 531; 29 PL R 629. 

(8) AI R 1929 Lah. 872; 116 Ind. Cas, 718; (1929) 
H Cag. 544; 30 Or. L J 668; Ind; Rul (1929) Lah. 


* 


1937. 

It may be noted in this connection that 
the Patna case was subsequent in date to 
that decision and that the judgment of 
this Court was never published. There 
were, however, in the Allahabad case spoe- 
cial features. The arms recovered from 
the house were two loaded cartridges which 
were found in a corn-bin amongst ghee, 
butter and other articles, and it was re- 
marked’ that it is women of the house 
and not the men who look after the grain- 
bin and the ghee, and butter and other 
articles, and the possession of these car- 
tridges may have been entirely innocent. 
That case is, therefore, not a direct authc- 
rity on the question now before us. 

What the prosecution has to prove under 
s. 19 (f) of the Act is that the accused 
has the arms in his possession or control. 
It appears tous that where several people 
occupy a house it should be presumed that 
the head of the family is in possession 
and contre] of everything in the house 
including unlicensed arms. Itis of course 
open to him to rebut that presumption by 
any evidence which he can adduce. For 
these reasons acting under s. 439 read 
with s. 423, Criminal Procedure Code, we 
reverse the order of discharg: pissed by 
the Magistrate and direct that the trial 
be continued by him from the point at 
which it was left off and further proceed- 
ings be taken in the light of the remarks 
which have been made in the course of 
this order. We have not directed that a 
charge be framed against the accused 
as he has not so far been examined by 
the Court. 

N. Reference answered. 


eel 


NAGPUR HIGH COURT 
Civil Revision No. 391-B of 1935 
November 17, 1936 
POLLOCK, J. 

Mr. G. W. GODBOLE —APPLIGANT 


VETEUS 
MAROTISA BALUSA BHAOSAR— 

_ NON-APPLIGANT 
Provincial Insolvency Act (V of 1920), ss. 53, 54 
—Fraudulent preference — Creditor, a relation of 
insolvent —No pressure ~-Mortgage which is sought 
to be annulled executed eight months after pro-note 
—Whether preference to one creditor— Limitation 
under s.54%n case of documents requiring regis- 
tration —Time runs from date of registration and 

not of execution. | 
The facts that an insolvent executes a mortgage 
in favour of one of his creditors, eight months 
after the execution of the pro-note in lieu of which 
the mortgage is executed, and there is no threat 
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or pressure of any sort and the creditor is related 
to the insolvent are sufficient to show that the 
ins»lvent executed the mortgage with the intention 
of preferring that creditor. 

Under s. 54 of the Provincial Insolvency Act a 
transfer can be set aside onlyif the insolvency 
petition is presented within three months after the 
date theroof, and, in case of documents 
requiring registration time must run from the date of 
the registration and not from the date of the 
execution ofthe deed, it seems highly improbable 
that the legislature should ever have intended that 
limitation should run from the date of execution, of 
which the creditor had no notice, and that the debtor 
and his transferee should be able to defraud creditors 
by delaying registration for three months. Such an 
unreasonable construction should not readily be 
plaved on the section. Kalyanasundaram Pillai Y, 
Keruppa Mooppanar (1), referred to. Lakhmz 
Chand v. Keshoram (2), U. BaSein v. Maung San 
(3), Muthiah v. Official Receiver of Tinnevelly (4). 
Kanhayalal v. Sadashiv Rao (3), Sarvathada v. 
Kurubasubbanna (8), followed. Ratan Chand v. 
Smail (7), dissented from. 


©. R. App. for revision of the order of 


the Oourt of the Fourth Additional District 
Judge, Akola, dated September 28, 1935, 
in M. C. A. No. 71 of 1935. 

Mr. N. V. Gadgil, for the Applicant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Non-Applicant. 

Order.— Govindsa was adjudged insol- 
vent on a creditor's petition presented on 


March 2, 1931. On August. 15, 1930, 
Govinds: had mortgaged his entire 


estate to Marotisa, who is connected with 
him by marriage, and this mortgage was 
registered on December 8, 1930. The 
petitioning creditor applied to have this 
mortgage annulled under s.53 ors. 5! of 
the Provinciul Insolvency Act. The lower 
Courts have not considered whether s. 54 
applies, and the Appellate Court, differing 
from the Court of first instance, held that 
the mortgage was taken in good faith and 
for consideration and was not, therefore, 
liable to be set aside under s. 53. I think 
those findings must be accepted in 
revision. 

No specific issue was framed on the point 
that arises for decision under s. 54, which 
is whether the insolvent mortgaged his 
estate with a view to giving preference t3 
Marotisa, but evidence has been given on 
the point and I do not think that there is 
anything to be gained by remanding the 
case for the framing of the specific issue 
and recording of further evidence. The 
consideration for the mortgage was 
Rs. 2,000, which was due on a promissory 
note for Rs. 1,786 executed on Decem- 
ber 15, 1929. Govindsa got no advantage by 
executing this mortgage for he received no 
further advance, and the rate of interest, 
although security was given, was raised from 
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18 percent. P. M. to 2 per cent. P. M. 
which wasto become compound interest 
on default. The effect of the mortgage was 
undoubtedly to give preference to Marotisa 
over the petitioning creditor, butit has to 
be shown that the insolvent made the 
mortgage with that intention, and the 
burden of proof lies upon the petitioning 
creditor. The insolvent clearly did not 
execute the mortgage in order to obtain 
any advantage for himself, and the question 
then is whether he executed it under 
pressure. He has stated that Marotisa was 
dunning for his debt and had threatened 
to sue him, butit is not apparent that the 
threat to sue had any effect and there is 
also evidence that the petitioning creditor 
was dunning him. The mortgage was 
executed only eight months after the pro- 
missory note, and these facts, combined 
with the relationship between the parties to 
the mortgage, are c.early sufficient, in 
my opinion, to show that the insolvent 
executed the morlgage with the intention 
of preferring Marotisa. 

There remains the question of limilation. 
The mortgage deed which the applicant 
seeks to have annulled was executed on 
August 15, 1930, and was registered on 
December 8, 1930, and the insolvency 
petition was presented on March 2, 1931. 
Under s. 54 of the Provincial Insolvency 
Act a transfer can be set aside only if the 
insolvency petition is presented within 
three months after the date thereof, and 
the question therefore is whether the date 
of the mortgage was the date of execution 
or the date of registration. Under s. 47 of 
the Registration Act, aregistered document 
eperates fromthe date of its execution and 
not from the date of its registration and it 
has been held by the Privy Council in 
Kalyanasundaram . Pillai v. Karuppa 
Mooppanar (1), that a transaction which 
requires registration is not suspended 
until registration actually takes place. 
From this ithas been argued that the date 
of the transaction must be the date of 
execution. The above decision of the 
Privy Council was considered by a Full 
Bench of the Lahore HighCourt in Lakhmi 
Chand v. Kesho Ram (2), and they stated 
at p. 739*. i 

d) 50 M 193; 100 Ind. Cas. 105; AIR 1927 PO 
42:25 A LJ 113; (1927) M W N 149; 40 W N 197; 


95 L W 336; 52M L J346; 388ML T 87; 31 CW N 
509; SP L T 327; 29 Bom L R 833,45 CL J 435 


0). 
Cs 16 Lah 735; 158 Ind. Cas. 226 (2); A I R 1935 
Lah 565; 38 P L R 191; 8RL202(FB). 
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“We are not concerned with the time from whieh 
the document operated but with the time at which 
that document produced a legal effect; that the 
effect produced was, by reason ofs. 47, retrospective 
in ibs operation does not concern us.” 

And they held that time must run from 
the date of the registration and not from 
the date of the execution of the deed. The 
same view has been taken in U Ba Sein v. 
Maung San (3), Muthiah v. Official Receiver 
of Tinnevelly (4), Kanhaiyalal v. Sadashiv 
Rao (5), and Sarvathada v. Kuruba- 
subbanna (6). A contrary view has been 
taken, so far as I remember, in an un- 
reported decision of the Nagpur Judicial 
Commissioner's Court and on one occasion 
by the Lahore High Court in Ratan Chand 
v, Smail (7), to which the reference has 
been made in the Full Bench decision cited 
above. No other authority has been cited 
for the view that time runs from the date 
of execution, and the balance of opinion 
therefore is strongly in favour of the view 
that it runs from the date of registration. 
Though it is no doubt dangerous to 
speculate on the intention of the legislature, 
it seems highly improbable that the 
legislature should ever have intended that 
limitation should run from the date of 
execution, of which the creditor had no 
notice, and that the debtor and his trans- 
feree should be able to defraud creditors 
by delaying registration for three months. 
Such an unreasonable construction should 
not readily be placed on the section. I 
therefore hold that limitation runs from 
the date of registration and that the 
application under s. 54 was made within 
time. 

The application for revision is, therefore, 
allowed with costs throughout, and the 
mortgage will be annulled under s. 54 of 
the Provincial Insolvency Act. Counsel's 
fee in this Court Rs. 30. 

D. Application allowed. 


(3) 12 R 263; 151 Ind. Cas, 670; A IR 1934 Rang. 
216; 7 R Rang. 108. 

(4) AI R 1933 Mad 185; 141 Ind. Cas. 101; 37 LW 
130; 64 M LJ 382; (1933) M W N 312; Ind. Rul. 
1933 Mad. 70. 

(5) A I R 1934 Nag 171; 150 Ind. Oas. 834; 17 N 
LJ14;7 RN26. 

ER I R 1934 Mad 637; 151 Ind. Cas. 1054; (193) 
M WN 784; 67 MLJ 380;40 LW 413; 58 M 166; 
7 R M 166. 

(7) AIR 1937 Lah. 821; 119 Ind Cas. 853;6 R L 
753 (2). 
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Miscellaneous Oivil Appeal No. 12 of 1932 
October 22, 1936 
Davis, J. C. AND Muara, 
A.J. O. 
SECRETARY cr STATE-—APPELLANT 
Versus 
Musammat MARIA M—RESPONDENT 

Evidence Act (I of 1872), s. 50 — Requirements 
under—Marriage, proof of—Admissibility of direct 
evidence of husband or wife—Muhammadan Law— 
Cohabitation cnd acknowledgment of paternity 
Presumption of marriage—Workmen's Compensation 
Act (VIII of 1923), s. 30—Appeal admitted under— 
Power of High Court to remand. 

Mere statements that a person isor is not mar- 
ried are not admissible under s. 50, Evidence Act. 
What the Court wants under s. 50, Evidence Act, 
is opinion expressed by conduct of any person who 
as a member of the family or otherwise has special 
means of knowledge of the relationship. 

The fact of marriage may be proved by direct 
or indirect evidence but it must be proved like 
any other fact. It must be proved that a woman 
is a man's wife and not his mistress, There may 
be proof of the actual marriage in fact, for instance, 
the direct evidence of an eye-witness and most cer- 
tainly should be included inthis category the evidence 
of the husband or wife, as to his or her part in 
the ceremony cf marriage or of a register of mar- 
riages kept under the law, or there may be indirect 
evidere2 of marriage which is the kind of evidence 
governed by s. £0, Evidence Act, or marriage may 
in certain cases be a matter of legal presumption 
under Muhammadan Law whichis merely one way 
of proving marriage by indirect evidence. 

A marriage may be presumed when it is proved 
that a lady has cohabited with a Muhammadan 
for years and has had a child by him who hus 
been openly acknowledged and treated by him as 
a son, although there may be no evidence of the 
actual fact of marriage. Mahatala Bibi v. Prince 
Ahmed Haleemoozooman (3) and Mohabbat Ali Khan 
v, Muhammad Ibrahim Khan (4), referred to. 

Even if an appeal under the Workmen's Compensa- 
tion Act has been admitted under s. 30 (a), Workmen's 
Compensation Act on a gubstantial question of law, 
it is open to the High Court either to remand the 
case to the.-Commissioner to pass his order on the 
record of admissible evidence or to form its own opin- 
ion on the facts, Gourikinkar Bhakat v, Radhakishen 
Cotton Mills (5), applied. 


Misc. C. A. against the decision of the 
First Class Sub-Judge, Sukkur, dated 
January 26, 1932, 

Mr. D. N. O'Sullivan, for the Appellant. 

Davis, JC.—This is an appcal under 
s. 30, Work men’s Compensation Act, against 
an order of the Commissioner at Sukkur, 
dated January 26, 1932, in which he direct- 
ed the North Western Railway to make 
payment cf ccmpensation to the opponent 
Musammat Mariam as the widow of a work- 
man killed es the result of an accident 
while in the employ ofthe Railway. The 
Railway did uot dispute their liability 
under the Workmen’s Compensation Act, 
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but they did not admit that the opponent 
was the widow of the workman and en- 
titled to the compensation money. 

This appeal is placed under cl. (a), read 
with the first proviso to s. 30, Workmen's 
Compensation Act, and it appears the sub- 
stantial question of law is as tothe evi- 
dence by which a marriage between Mu- 
hammadans may be proved. The ques- 
tions of law raised are apparently seb cut 
in paras. 2,3 and 4 of the memorandum 
of appeal, but they are better put in the 
manner we have put them and which covers 
the question of law as argued before us. 
The Commissioner found that Mariam was 
married to the deceased Umar, and he 
attached particular weight to the evidence 
of Mr. Abdur Rahim, a Pleader, who de- 
posed that in his presence Ghulam Hyder, 
the brother of the deceased workman, and 
Pir Nabi Shah of Ratodero admitted that 
there had beena nikah between Mariam 
and Umar. Ghulam Hyder filed a writicn 
statement to the effect that Mariam was not 
married to Umar. Pir Nabi Shah filed an 
affidavit tothe effect that Mariam was not 
married to Umar, and that Umar had told 
him so. This statement of Umar would be 
admissible under s. 32 (5), Evidence Act. 
The evidence of the Pleader Abdur Rahim 
that they made contrary stalement could 
only, in the cireumstances of this case, le 
used for the purpose of contradiction. 

If the learned Commissioner relied upon 
the evidence of Mr. Abdur Rahim as sub=- 
stantive evidence ic prove the marriage, 
he was wrong. Moreover, if the written 
statement and affidavit of Ghulam Hyder 
and Pir Nabi Shah, respectively, contained 
nothing more than a mere statement that 
Mariam was not married to Umar, they 
could be of no more value than hearsay 
evidence and inadmissible as such. The 
appellants cannot well complain if other 
evidence equally valueless was put on the 
record to contradict their evidence. Sec- 
tion 50, Evidence Act, is as follows : 

“When the Court has to form an opinion as to 
the relationship of one personto another, tho opin- 
ion, expressed by conduct, as to the existence of 
relationship, of any person who, as a member of 
the family or otherwise, has special means of 
knowledge on the subject, is a relevant fact: Pro- 
vided that such opinion shall not De sufficient to 
prove marriage in proceedings under the Indian 


Divorce Act, or in prosecutions under ss. 494, 495, 
497 or 493, Indian Penal Code.” 


Mere statements that a person is or js 
not married are not admissible under s. 50, 
Evidence Act. What the Court wants under 
s. 50, Evidence Act, is opinion expressed 
by conduct of any person who as a member 
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of the family or otherwise has special means 
of knowledge of the relationship. We would 
not exclude from the provisions of this 
section the conduct of a husband and wife. 
But we do not tee of what value Mr. Abdur 
Rahim’s evidence is, and it is not,in our 
opinion, admissible under s. 50, Evidence 
Act; Ina case of this nature, ihe fact of 
marriage has to be proved. The fact of 
marriage may be proved by direct or in- 
direct evidence but it must be proved like 
any other fact. It must be proved that a 
woman isa man’s wife and not his mis- 
tress. There may be proof of the actual 
marriage, in fact, for instance, the direct 
evidence of an eye-witness and most cer- 
taily we should include in this category 
the evidence of the husband or wife, as 
to his or her part in the ceremony of 
marriage or of a register of marriages kept 
under the law, or there may be indirect 
evidence of marriage whichis the kind of 
evidence governed by s. 50, Evidence Act, 
or marriage May, 1n certain cases, be a 
matter of legal presumption under Muham- 
dan Law whichis merely one way of prov- 
ing marriage by indirect evidence, 
According to Muhammadan Law, as given 
by Mullain Ohap. XIV of his “Principles 
of Muhammadan Law” (Edn. 10), all that 
is essential to the validity of a marriage is 
that there should bea proposal made by 
or on behalf of one of the parties to the 
marriage, and an acceptance of the pro- 
posal by or on behalf of the other, in the 
presence and hearing of two male or one 
male andtwo female witnesses, who must 
be sane and adult Muhammadans. No 
writing nor any religious ceremony is es- 
rential. According to the Shia Law, the 
presence of witnesses is not necessary in 
any matter regarding marriage. A marriage 
contracted without witnesses is irregular 
but not void. Marriage will be presumed 
in the absence of direct proof from pro- 
longed and continual cohabitation as hus- 
band und wile. In Maung Kyi v. Ma Shwe 
Baw (1), Brown, J. has at p. 780* relied 
upon the remark of the Privy Council in 
tue case in Habibur Rahman v. Altaf Ali 
(2) to the effevt that with reference to 


Muhammadan Law : 

‘the term ‘wife’ necessarily connotes marriage ; 
but, as marriage may be constitated without any 

(1; 7 R 777; 121 ind, Cas, 718; A IR 1929 Rang. 
841; Ind. Rul. (1930) Rang. 94, 

(2) 48 I A 114; 60 Ind Cas. 837; A IR 1922 P. 
0, 159; 48 O 856: 40M L J 510; 330 L J 479;19 
ALJ 414; 23 Bom. L R 636; 921)M W N 366; 
23 M L T 354; 14 L W 175; 26C WN 81 (PC) 
-*Page of 7 R,— Bd.) 
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ceremonial, the existence of a marriage in any par- 
ticular case may be anopen question. Direct proof 
may be available, but if there beno such, indirect 
proof may suffice.” 


A marriage may be presumed when it is 
proved that a lady has cohabited with a 
Muhammadan for years and has had a 
child by him who has been openly acknow- 
ledged and treated by him as a son, al- 
though there may be no evidence df the ac- 
tual fact of marriage: Afahatala Bibi v. 
Prince Ahmed Haleemoozooman (3), see also 
Mohabbat Ali Ahan v. Muhammud Ibrahim 
Khan (4). We ourselves see no difficulty 
in bringing the prcof of marriage by 
direct or indirect evidence within the pro- 
Visions of the Evidence Act. If husband 
and wife are alive and can be called, their 
evidence asto marriage is clearly direct 
evidence of marriage and admissible as 
such. If they are dead or cannot be called, 
statements made by them as to their rela- 
tionship are admissible under s. 32 (5), 
Evidence Act, and evidence of opinion ex- 
pressed by conduct, the conduct of either 
the husband or wife or relations or mem- 
bers of the family or others specifically 
qualified to speak, is admissible under s. 50, 
Evidence Act. 

When, therefore, the learned Commis- 
sioner says that ib was not necessary for 
Mariam to call the Vakiland witnesses to 
prove the marriage but she could prove 
it by indirect evidence, he was justified in 
so saying according to the provisions of 
Muhammadan Law and the Law of Evidence. 
Mariam then was competent witness to her 
own marriage. The evidence of Pir Nabi 
Shah and Ghulam Hyder and Mr. Abdur 
Rahim, we reject as worthless to prove or 
disprove marriage. Theonly other witness 
is Muhammad Waris and he states not 
only that Umar treated Mariam as his wife, 
but that he himself said that he had mar- 
ried her. This statement of Umar, as he 
is now dead, is admissible under s. 382 (5), 
Evidence Act, as a statement as to relation- 
ship within the provisions of that section. 

The question has been raised as to whe- 
ther on appeal under this section, it is com- 
petent tous to form our own opinion on 
facts or whether we should remit the 
case back tothe Commissioner on analogy 
to acase in second appeal. Itis true that 
this appeal has been admitted on a sub- 
stantial question of law, but it is, we think, 
open to us either to remand the case to the 

(3) 10 C L R293, 

(4) 562 A201; 117 Ind. Cas. 17; A I R 1929 P. 
C. 135; 10 Lah. 725; 33 O W N 645; 31 Bom, L. R. 846; 
6 O W N 517; (1929) A L J 465; 30L W 97; 500L 
J 89;57M LJ 366; (1929) M W N 676 (P. 0.) 
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Commissioner to pass his order on the record 
of admissible evidence or to form our own 
opinion on the facts. In Gourikinkar Bhakat 
v. Radhakishen Cotton Mills (5), a Bench of 
the Calcutta High Court held that on such an 
appeal they could consider questions of fact 
and questions of law. In our opinion, the evi- 
dence of Mariam and Muhammad Waris is, 
in the circumstances of this case, in the 
absence of rebutting evidence, sufficient to 
prove the marriage under Muhammadan 
Law, and the provisions of the Evidence 
Act. The learned Advocate for the appel- 
lants states that the woman has already 
been paid the money and that even if the 
order of the Commissioner be set aside, 
they would not get the money. The order 
of the Commissioner is of 1982. The learned 
Advceate says what the appellants really 
want is a ruling on the question of law. 
We have given it to the best of our ability. 
We dismiss the appeal accordingly. 

N. Appeal dismissed. 

(5) 60 C 421; 142 Ind. Cas, 472; A I R1933 Cal. 


220; (1933) Or, Cas. 301; 37 O W N 81; Ind. Rul, (1933) 
Cal 276, 


LAHORE HIGH COURT 
Civil Revision Petition No. 252 of 1936 
May 29, 1935 
Tex Cuann, J. 
Firm JAWAHIR SINGH-SUNDER 
SINGH—PLatnTlgr—P ETITIONER 


` persus 
FLEMING SHAW & Co., Ltp., AMRITSAR 
—DEFENDANT— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), O. XI, 7.1 
— Court, declining to re-issue interrogatories—High 
Court, if can interfere under 8.44, Punjab Courts Act 
(FI of 1918)—Whether can exercise power under 
s. 107, Government of India Act, 1919, (9 and 10 Geo, 
V, C 101). 

Though under s 4), Tunjab Courts Act, the High 
Court cannot entertain an application for revision 
from an interlocutory order declining to re-issue 
interrogatories the High Court can interfere under 
a 107, Government of India Act, to prevent in- 
justice, since under that section High Court's 
powers are not merely administrative but also 
judicial. Lalchand Mangal Sen v. Beharilal Mehr- 
chand (1), Ganesh Das Shankar Lal v. Asa Nand 
Rauhesham, (2) and Barkat Ram v. Suggar LHlectric 
Stores, Ludhiana (3), followed, 

C. R. P. from an order of the Cub-Judge, 
Fist Class, Amritsar, dated March 16, 1936, 
Mr. Dev Raj Sawhney, for the Petitioner. 

Mr. Norman Edmunds, for the Opposite 
Party. 

Order.—Tbis is a petition under s. 44, 
Punjab Courts Act, ands, 107, Government 
tf India Act (1919) for revision of the order 
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of the Subordinate Judge, lst Class, Amrit- 
sar, dated March 16, 1936, declining to re- 
issue interrogatories for the examination 
of a witness named Sham Singh at Penang. 
The relevant facts are that issues in the 
suit were framed on May 22,1935, when 
the parties wereordered to tile lists of 
Witnesses on May 29. The plaintiff complied 
with this order, and in the list of witnesses 
mentioned one Sham Sngh, resident of 
Penang, and prayed that interrogatories be 
issued for his examination. The Court 
granted the prayer, and the interrogatories 
were filed by the plaintiff on June 18, 1935, 
when they were handed to Counsel for the 
defendant for filing the cross-interrogator- 
ies. This was done onJune 27, 1935, when 
the plaintiff was directed to deposit £ 5 
for the expenses of the commission. In 
accordance with this order, the plaintiff 
deposited £5 on thedate fixed and the 
interrogatories were actually issued on 
July 24, 1935, without any objection by 
the defendant. They were, however, re- 
turned withthe remark that the expenses 
would be § 48.50, which is about Rs. 75 in 
Indian currency. The return wag laid 
down before the Court on March 16, 1936, 
when the plaintiff expressed his willing- 
ness to make good the deficiency, but the 
Court rejected the application and declined 
to re-issue the interrogatories on the ground 
~that it would delay the dispssal of the 
suit. It may be noted that the case had 
been fixed for recording the plaintiff’s oral 
evidence in Court on 7th and 8th July. 


A preliminary objection has been raised 
that this Court has no jurisdiction to inter- 
fer with an interlocutory order of this 
kind unders. 44, Punjab Courts Act, or 
s. 107, Government of India Act. The 
objection is well-founded so faras s. 44 
is concerned: Lalchand Mangal Sen v. 
Beharilal Mehrehand (1) but it has been 
decided by this Oourt in several cases that 
ihis Court's powers under s. 107, Govern- 
mentof India Act, 1919, are not merely 
administrative but gre also judicial, and 
that the Court can interfere under that 
section to prevent injustice in appropriate 
cases: see inter alia Ganesh Das 
Shankar Lal v. Asa Nand  Radhes 
sham, 144 Ind, Cas. 515 (2), and Barkat 
Ram v, Suggar Electric Stores Ludhiana (3). 


(1) 5 L 288; 84 Ind, Cas. 259; A IR 1924 Lah, 
425;6L LJ. 588; 11: 036. 

(2) 144 Ind. Cas. 515; A I R 1933 Lah, 259; 34 P 
LR 781 Ind, Rul. (1933) Lah. 497. 
ae AIR1936 Lah. 140; 161 Ind. Cas, ol; 9 R 


4 


688 
It may be noted that the judicial powers 
of the High Court under s. 107 have been 
taken away under the Government of 
India Act, 1935, (s. 224), but this portion 
of the new Government of India Act has 
not yet come into force. Section 107 of 
the Act of 1919 can, therefore, be applied 
in appropriate cases. As I have already 
stated, no objection was raised to the 
issue of the interrogatories in July 1935, 
and the interregatories had actually issued. 
The plaintif was required to deposit £ 5 
for the expenses, which he had done 
within the time fixed. It was discovered 
later that the amount necessary for the 
executicn of the commission was short by 
about Rs. 10. It is obvious that the plaintiff 
was notin any way responsible for the delay. 
Further, it seems to me that if theOourt 
had issued theinterrogatories on August 
16, 1936, they would, in all probability, have 
been received back after compliance by 
July 7, when the rest of the plaintiff's evi- 
dence was to be heard in Court. In that 
event there would have been no delay in 
the disposal of the suit. In the peculiar 
circumstances of the case, I am constrained 
tohold that the order of the lower Court 
was wholly wrong, and that in order to 
avoid a possible remand of the appeal from 
the final decree, it is necessary in the in- 
terests of justice that I should interfere at 
this stage. 

I accept the petition, set aside the order 
of the lower Court and remand the case, 
with the direction that the interrogatories 
for the examination of this witness be sent 
without delay. Both Counsel have been 
directed to cause their respective clients to 
be present in the Court cf Lala Sardari 
Lal, Subordinate Judge cn June 8, 1936, 
when the plaintiff will deposit Rs. 25 to 
meet the additional expenditure. An 
effort should be made to have the letter 
of request sent by “air mail”, at the 
expense of the plaintiff and the Penang 
authorities should be requested to return 
the papers also by “air mail.” If the plain- 
tiff fails to appear before the Subordi- 
nate Judge on June 8, or to deposit 
the amount mentioned above, the interro- 
gatories shall not issue. The Deputy 
Registrar will take steps to have the records 
iransmitted forthwith. 


D. Petition accepted. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 343 of 1935 
January 4, 1937 
HoRWILGL, J. 
P. P. SUNDARARAJA AYYANGAR— 
DEFENDANT—PETITIONER 
VETSUS 
P. L. MANNASAWMI AND ANOTHER — 
PLAINTIFFS—RESPONDENTS ° 

Partnership Act (IX of 1932), ss. 74, 69—S. 74, 
if controls s. 69—Money borrowed before Act came 
into force—Suit, if maintainable. 

Section 74, Partnership Act, although it keeps 
intact any rights that may have accrued before 
the Act came into force, does not affect the enforce- 
ment of that right by means of a suit which is 
governed by s. 69. By virtue of s. L of the Act, 
s. 69 came into force one year after the rest of the 
Act and undoubtedly ths purpose of this is to 
give persons a year’s grace in bringing suits of 
this description or in getting themselves registered, 
Consequently, where the money was borrowed 
before the Partnership Act came into force, the 
suit is not maintainable in the fac2 of s, 69 of the 
Act. 


©. Rev. Pet. under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of Tanjore 
in §. O, S. No. 610 of 1934. 

i Mr. R. Kesava Aiyangar, for the Appel- 
ant, 

Mr. K.V. Sesha Atyangar, for the Respon- 
dents. 

Judgment.—This wasa suit by an un 
registered partnership against a debtor. 
The only question raised in the suit ana 
in this petition is whether in view of the 
fact ihat the money was borrowed before 
the Indian Partnership Act came into force, 
the suit is maintainable in the face of s. 69 
of the Act. 

Section 69 makes it clear that no suit cf 
the description can be brought after the 
Act comes into force. It is argued that this 
is controlled by s. 74, but s. 74 in my 
opinion although it keeps intact any rights 
that may have accrued before the Act came 
into force, does not affect the enforcement 
of that right by means of a suit which is 
governed by s, 69. By virtue of s. 1 of the 
Act, s. 69 came into force one year after 
the resi of the Act and undoubtedly the 
purpose of this is to give persons a year's 
gruce in bringing suits of this description 
or in getting themselves registered. In 
view of the plain wording of s. 69, I find 
that the learned District Munsif was wrong 
in holding that this suit was maintainable 
and in granting a decree. The petition 
is, therefore, allowed with ccsts throughout 
and the suit dismissed. 


Ar N. Petition allowed. 
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PESHAWAR JUDICIAL COMMIS- 
__ SIONER’S COURT 
Civil Appeal No. 82-24 of 1936 
July 23, 1936 
MIDDLETON, J.C. AND MIR AHMAD, 
À. Ja O, 
MIRA KHAN AND AXOTESR—PETITIONBRS 
g VETSUS 
SHAH MUHAMMAD AND ANOTHER 
— DEFENDANTS —RESPONDENTS 

Custom (N-W. F. P)—Gift—Delivery of posses- 
sion—Donor husband and donee wife—Possession, 
whether should be given—Succession—‘Other heirs’ 
in Customary Law~Whether include female tissue 
—Whether entitled to inherent property gifted to 
her mother. 

According to Oustomary Law in the N.-W. F., 
P. where the donoris the husband and the donee is 
the wife, no possession need be given. The statement 
of custom contained in question and answer No, 104, 
in Lorimer’s Customary Law that relinquishment 
of possession was not essential “where the donor 
was the wife and the dones her husband,” is due 
to @ mistake in recording it. What was intended 
to convey was that where the donor is the husband 
and the doneeis the wife and vice versa, possession 
need not be given. 

According to custom in N.-W. F. P, a female issue 
of a woman is included in “other heirs’ and is, 
therefore, entitled to inherit, to the exclusion of 
the collaterals, the property gifted to her mother. 
Sher Zaman v. Nek Muhammad (1), followed. 

C. ki P. from an order of the District 
Judge, Peshawar, dated January 20, 1930. 
Mr. Mir Walliullah, for tue Petitioner. 
Lala Lalchand, tor Respondent No. 1. 


Mir Ahmad, A.J.C.—On September 3, 
1919, the patwart of village 'Tarnab en- 
tered mutation No. 1053. ‘he report of 
the patwari in col. 15, is to the effect that 
Abdulwahab Khan appeared before him 
and told him that he had given tne land 
entered in the mutation and a house to 
his wife at the time of his marriage, that 
the woman had beenin possession of the 
property since then and that he wanted 
that a mutation should be sanctioned in 
her favour to that effect. Tne land 
which he purported to transfer consist- 
ed of khasra Nos. 828=26 kanais 12 
marlas and 883=13 kanalis 8 marlas. in 
col, 13 the document on whicn the muta- 
tion was based was described as a written 
will dated September 3, L919, by wuich tne 
property was transferred in dower. On 
September 22, 1919, the revenue oticer at- 
tested the mutation. He mentioned tne 
presence vf Abdulwahab Khan whom Abdul 
Rabmam Lambardar identified. On Jan- 
uary 4, 1920, the patwarr of tne same vil- 
lage entered mutation No. 2384. In the 
column for report he stated that Abdul- 
wahab produced before him a receipt which 
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showed that Abdulwahab had given khasra 
Nos. 828, 833, 991 and 831 to his wife in 
dower. The patwari remarked that a mu- 
tation had already been sanctioned so far 
as khasra Nos. 828 and 833 were concern- 
ed. He put up this second mutation 
for recording the transfer of Khasra 
Nos. 991=5 kanals 16 marlas and 831 
=8 kanals 14 marlas. This muta- 
tation was attested on January 9, 1925. In 
col. 13, the sale was shown to have taken 
place in lieu of dower by an unregistered 
receipt dated January 16, 1898. Abdul- 
wahab is mentioned in the order to be pre- 
sent and identified by Shad Muhammad 
Khan Lambardar. Abdulwahab died ; 
afler his death Musammat Asmatjan also 
died, leaving a daughter Musammat 
Rahmata. Musammat Rahmata, who had 
married, transferred by gift the four num- 
bers, which were mutatedin favour of her 
mother and the house to Mirakhan and 
Muhdgul. 

Mirakhan and Muhdgul have brougat this 
suit for possession of the area comprised 
in these four numbers and also the house 
on the strength of the gift deed. They 
stated that the defendants, Shad Muham- 
mad Khan and Sher Muhammad Khan had 
taken possession of the property ciaiming 
to be reversioners of Musammat Asmatjan 
and her daughter Musammat Rahmata, 
although they were not enbitled to take 
the property because it had already been 
transferred to the plaintiffs. The trial 
Judge remarked that the documents men- 
tioned in the two mutations, 2. e. the will 
dated September 3, 1919, referred to in 
col. 13 of mutation No. 1658 and the re- 
ceipt referred to by the patwari in his 
report on mutation No. 2384 had not been 
produced, that they appeared to be ficti- 
tious ‘and that consequently the mutations 
were of no avail. He, therefore, found that 
Musammat Asmatjan only obtained a life 
estate after the death of her husband and 
Musammat Rahbmata, daughter of Abdul- 
wahab having married after the death of 
her mother, the defendants were entitled 
to take possession cf the property left by 
him and the plaintiffs nad acquired no 
valid title toit by the gift deed executed 
by Musammat Rahmata in their favour, 
This view of the trial Judge was upheld 
on appeal and Mirakhban and Muhdgul 
have come up on further appeal to this 
Court. 

In our opinion, the documents referred 
to by the patwarı with regard to the dower 
of Musammat Asmatjan have no importance 
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whatsoever. It is clear from the two muta- 
tions that Abdulwahab wanted to transfer 
the land in suit and the house to Musam- 
mat Asmatjan; may be that he had exe- 
cuted the documents previously, to honour 
which he obtained entries in the mutation 
register or may be that those documents 
were fictitious andhe only wanted to make 
out a cause for transferring the land. 
The fact remains that the alienations were 
made by Abdulwahab, and per se the muta- 
tions are evidence of his divesting himself 
of the title to the property and investing 
his wife with it. Kb has been held in 
J. R.14 by this Court that a valid gift can 
be made in this way, t. e. by getting a 
mutation attested. We would quote the 


following passage from the judgment: 

“Indeed I would hold: that where, as in this case 
the oral gifts were followed by formal mutation pro- 
ceedings in which the fact of gift is attested by the 
donor before a Revenue officer in a proceeding re- 
corded in writing, and mutation of possession under 
the gift is sanctioned, the essential conditions of 
“tahrir' and delivery of possession prescribed in 
the Answer to Q. No, 21 of the riwaj-i-am are both 
fulfilled.” 


The gifts were, therefore, valid and we 
hold that Musammat Asmatjan had become 
the owner of the property by virtue of muta: 
tions Nos. 1653 and 2384. Counsel forthe 
respondent has objected that although the 
house was gifted to the wife, possession 
was not given to her and that the gift 
fails to that extent. We donot agree with 
the learned Counsel on this point. J. R. 
17, a judgment of this Court, and Q.and 
A. No. 104 of Lorimer’s Customary Law are 
authorities for the view that where the 
donor is the husband and the donee is 
the wife no possession need be given. 
We may point outin this connection that 
the statement of custom contained in Q. 
and A. No, 104, that relinquishment of 
possession was not essential “where the 
donor was the wife and the donee her 
husband,” is due to a mistake in recording 
il. To usit appears that what was intend- 
ed to convey was that where the donor is 
the husband and the donee is the wife 
and vice versa possession need not be given. 
This is in conformity with the Muhamma- 
dan Law and we are satisfied that ths 
exponents of the custom did not intend 
to quote only the case where the wile is the 
donor. 

The next point which arises for deter- 
mination is as to whether the property 
devolved on Musammat Rahmata when her 
mother died. In Sher Zaman v. Nek Mu- 


hammad (1), Bench of this Court has ex- 
(1) 2J.R, 23;:A IR 1936 Pesh. 138, 
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plained tbe implications of the words 
“other heirs” given in Q and A. No. 67 
of Lorimer’s Custom. It was held that a 
female issue of a woman is included in 
“other heirs” and is, therefore, entitled to 
inherit, to the exclusion of the collaterals, 
the property gifted to her mother. It fol- 
lows that Musammat Rahmata did obtatn 
by inhe:itance the title to the land and the 
the house and her gift in favour of the 
plaintiffs is valid. We do not propose 
to inler into a discussion as to what 
would be the position of the reversioners 
on the death of Musammat Rahmata. We 
content ourselves by passing a decree in 
favour of the plaintiffs for possession ° of 
the land and the house in dispute and 
leave the question open as to what rights, 
if any, the reversioners would have on 
the death of Musammat Rahmata, according 
to custom. As a result, we accept the ap- 
peal, set aside the order of the two Courts 
below and grant a decree to the plaint- 
iffs for possession of the land and house 
in dispute with costs throughout. 
D. Appeal accepted. 
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CALCUTTA HIGH COURT 
Civil Appeals eer and 1707 of 
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3 
PRE oe. 6, 1935 
. R. C. Mrrree, J. l 
Rar KIRAN CHANDRA ROY BAHADUR 
AND OTHERS —P LAINTIFFS— APPELLANTS 


versus 
BRAJENDRA NATH CHATTERJEE 
AND OTHERS-— RESPONDENTS 

Bengal Cess Act (IX of 1880), ss. 16, 94, 56, 66, 91— 
Collector proceeding under s. 66—Notice under s. 16 
calling for return from niskardurs—Subsequent 
re-valuation and direction under s. Tl, para. 1 that 
niskar shkall -be included in estate~Provisions of 
s. 94, whether ee under s. 54, publica- 
tion of, necessity of. 

Botton 54, pena Cess Act, requires the holder 
of every estate or tenure-holder, to whom any cess 
is payable by holders of rent-free lands, to cause a 
notice to be published ina certain form and in a 
certain manner requiring the niskardars to pay to 
him. Such a notice is necessary whenever a new 
valuation or re-valuation takes effect, and whenever 
the rate of cesses and whenever the datesfixed by 
the Board of Revenue under s. 57, for payment of 
instalment of cesses by holders of rent-free land are 
changed. : 

lf is Collector proceeds under s. 66 of the Act, 
and causes a notice to be served on the niskardars 
under s. 16, his niskar is to be treated on the same 
footing as ifit was a revenue-free estate. If the 
Collector does not proceed under the last paragraph 
of s. 66, the position will be that the liability of the 
niskardar will be to pay cess to the Collector direct 
er to hisagent. But where on a re-valuation of an . 
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estate the Collector has the option of including the 
rent-free land in respect of which he has taken pro- 
ceedings under s. 66, within a revenue paying or 
revenue-tree estate, the Collector must give this direc- 
tion by an order in writing and when such a direc- 
tion is given, the consequences are defined in the 
last paragraph of s. 71, and the provisions of s. 54 
are attracted by the makingof such an order and 
the proprietors of the estate are not entitled to claim 
cess in respect of the niskar lands, without first 
publishing the notice under s. 54 in the manner 
described therein. 


_ QO. A. from the appellate decree of the 
District Judge, Nadia, dated April 28, 1933, 
(Affirmed on Letters Patent Appeals Nos. 2 
aud 3 of 1936 by Guba and Bartley, JJ.) 

Mr. Surendra Nath Basu (Sr), for the 
Appellants. 

Messrs. Jogesh Chandra Roy, P. C. Mazum- 


dar and Satindra Nath Roy Chaudhury, for 
the Resondents. 


Judgment.—These two appeals are by 
the plaintifis and arise out of two suits to 
recover cess from the defendants, who are 
niskardars, under the provisions of s. 56, 
Bengal Cess Act. They claim also as 
penalty an equal amount payable as cess. 
The plaintifis came to Court on the basis 
that the rent-free lands which are the sub- 
jeci-matters of these suits, were included 
in their return and that they are entitled 
to recover cess under s. 56. The sub- 
stantial defence is this: The defendants 
Stated that no notice unders. 54 of the 
Act was published by the plaintiffs and 
therefore they were not entitled to re- 
cover cess and penalty. Ñ is quite clear 
that if such a notice is required to ba pub- 
lished the plaintiffs’ suit cannot be main- 
tained, as the finding of both the Courts 
18 that nstice has not been published. 
Section 56 is quite clear on the point 
that the proprietor of the estate will be 
entitled to recover cess fromthe niskardars 
only on the publication of notice under 
s. o4 and not otherwise. 

Mr. Basu appearing for the appellants 
has raised the point that in the circum- 
Stances of this case the notice under s. 54 


is not necessary and that the plaintifs are ` 


entitled to claim cess from the defendants 
On the basis of Borat from the Collector. 
In order to follow his argument the follow- 
ing fasts are necessary. He says that the 
Collector proceeded under s. 69, Cess 
Act, and called for a reiurn from the 
niskardars under s. 16, Cess Act. There- 
after the Collector made a valuation so 
lar as these niskars were concerned. Later 
on the Collector made an order under the 
last part of para. 1 of s.71, that is to say, 
the Collector by an order in writing directed 
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the future the nishkar lands 
included within the plaintiffs 
The question, therefore, is whether 


that for 
shall be 
estate. 


on these facts the notice under s. 44, 
is necessary as para. 3, s. 66, says that 
on service of notice under s. 16,0n the 


niskardurs, the provisions 
of the Cess Act, shall no longer apply 
to niskar lands: but the same con- 
sequences shall ensue and the same liabili- 
ties shall attach to the holder of such 
lands as would have ensued and would 
have attached, if such lands had constitu- 
ted a revenuefree estate. The plain 
meaning of this paragraph is that if the 
Collector under s. 66 of the Act, causes a 
notice to be served on the niskardars 
under s. 16, his niskar is to be treated 
on the same footing asif ib was a revenue 
free estate. If the Collector does not 
proceed uuder the last paragraph of s. 66, 
the pəsition will be that the liability of 
the niskardars will be to pay cess to the 
Gollector direct or to his agent. This is 
the position which is laid down in the 
first part of para. 1 ofs. 71. But where 
on a re-valuation of an estate the Collector 
has the option of including the rent-free 
land in respect of which he has taken 
proceedings unders. 66, within a revenue 
paying or revenue free este, this direc- 
tion the Collector must give by an order 
in writing and when such a direction is 
given, the consequences are defined in the 
last paragraph of s. 71, which runs 
thus : 

“Upon such order being made the provisions of 
this chapter, in so faras they areapplicable, shall 


apply to the asssssmentand payment of road cess 
and public work cess in respect of such land.” 


of Chap. IV, 


The question is whether the provisions 
of s.5t and s. 56 are attracted by the 
making of such an order in writing by 
the Collector by reason of the provisions 
contained in the last paragraph ofs. 71. 
The scheme of the first part of Chap. IV 
cf the Cess Ack, is to give the proprietors 
of estate or tenure-holders in whose estates 
or tenures rent free lands are included by 
the Colleetox, powers to collect cess from 
the niskardars. Section 56 is the empower- 
ing section, and this section in its express 
terms says that the proprietors of estates 
or tenure-holders will be entitled to re- 
cover cess from the holders of niskar 
lands, if they comply with tae provisions 
of s. 54. Section 94 requires the holdor of 
every estate or tenure- holder, to wuom 
any cess is payable by holders of rent-free 
lands, to cause a notice to be published 
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in a certain form andin a certain manner 
requiring the niskardars to pay to him. 
Such a notice is necessary whenevera new 
valuation or re-valuation takes effect, and 
whenever the rate of cases and whenever 
the dates fixed by the Board of Revenue 
under s. 97, for payment -of instalment of 
cesses by holders. of rent-free land are 
changed. The provisions of s. 54, there- 
fore, in my judgment, are applicable, and 
before the Narail Babus can proceed to 
recover by suit the cess from the defen- 
dants, it is obligatory on them to serve 
notice under s. 094. Having regard to the 
language of para. 4 of s. 54, and ofthe 
last part of para. 1 ofs. 71 of the Cess 
Act, the obligation is on the Narail Babus 
to publish the notice required under s: 54, 
in the formal manner described therein 
before they can get atthe niskardars and 
recover cess from them. For these rea- 
sons I hold that the suits have been 
rightly dismissed by the Courts below. 

The iesult is thatthese appeals are dis- 
missed with cosis. ‘The cross-objections 
in B. A. Nos. 1706 and 1707 of 1933 are not 
pressed and are dismissed but without 
cosis. The prayer for leave to appeal 
under s 15 of the Letters Patent is 
granted. (This judgment was affirmed on 
Letters Patent Appeals Nos. 2 and 3 of 
1936 by Guha and Bartley, JJ.) 


D. Appeals dismissed. 


MADRAS HiGH COURT 

Civil Revision Petition No. 380 of 1935 

November 16, 1936 
BEASLEY, O. J. 
SESHAN PATTAR’S son RAMANANDHA 
AY YAR—P LalNTIFF—PRrIvTioneR 
VETSUS 

G. G. NARAYANASWAMY AYYAR— 
DEFE NDANT—RESPONDENT 

Stamp Act Il of 1899), s. 35-—-Promissory note— 
Stamp insuficient — Admissibility of note to prove 
acknowledgment— Chit fund—Suit by starter to re- 
cover instalment from subscriber—Maintainability— 
Relation between starter and subscriber. 

A promissory note which is insufficiently stamped 
cannot be usedeven tor the purpose of proving an 
acknowledgment by the maker of it of his indebted- 
ness, Vancheswara v. Narayana l) and Rakkappan 

v. Suppiah (2), not fcllowed. 

-A document would fall within s. 35of the Stamp Act 
even though it contains a promise to pay only at a 
future dave and not on demand, 4 

A suit Ly the starter of a chit fund against a sub- 
scriber for recovering the amount due from the latter 
for an instalment is not a suit to enforce a mere con- 
tract tolend money. It is more in the uature of a 
suit to enforce a contract on the part of the subscriber 
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to pay a certain sum of money to the stake holder 
underthe rules of the chit fund, and when he has 
broken the contract, he is entitled toinstitute a suit 
for recovery of the money which the subscriber had con- 
tracted to pay, : 


C. Rev. P. under s..25 of Act IX of 1887 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge of 
Palghat, dated August 9, 1934, and made in 
Small Cause Suit No. 107 of 1934. ° 

Judgment.—In my view, this Civil 
Revision FPetiticn must be dismissed with 
cosis although that result is reached by 
coming 10 a different decision upon the 
point of limitation to that reached by the 
learned Subordinate Judge. It seems to 


have been conceded in the lower Court 


that the promissory-note Ex. B was in- 
sufficiently stamped and the suit was not 
brought upon the promissory-note at all. 
The only use to which it was put at the 
trial wus as an acknowledgment of his 
debt to remove the bar of limitation which 
otherwise was obviously in the way of the 
claim, the amount sued, for having been 
due on November 80, 1929, and the suit 
filed on March 10, 1934. The learned 
trial Judge held that although the note 
could not be used as a promissory note, it 
could nevertheless be used as an acknow- 
ledgment of the defendant's liability for 
the debt sued upon and he relied upon 
the decision in Vancheswara v. Narayana 
(1), and Rakbappa v. Suppiah (2). The 
learned Subordinate Judge had not got 
before him the unreported decision of a 
Bench of this Court to which I myself was 
a party in K. M. Subbayyar and Sons v. 
P. N. Lakshmana Iyer and others (S. A. 
No. 124 cf 1930) in which judgment was given 


.on September 6, 1934. There the Bench 


took a view contrary to that expressed in 
the two decisions of Krishan Pandalai, J. 
sitting alone to which I have just made 
reference. It was held ihat a promissory- 
note which was insufficiently stamped could 
not be used for the purpose of proving an 
acknowledgment by the maker of it of his 
indebtedness. That decision is not only 
binding upon me but I think isa correct 
one as well. The learned Subordinate 
Judge has quite rightly taken this to be 
a document which comes within s. 35 of 
the Stamp Act. lt is true that it is a 
premise to pay at a future date instead 
of on demand but it is nevertheless a 
promise to pay and is, in my opinion, clearly 


(1) A IR 1933 Mad. 251; 141 Ind. Cas, 169; 36 L W 
§it; Ind. Kul (1933) Mad. 85. 

(z) A IR 1930 Mad. 465; 124 Ind. Cas, 53; 32 L W 
691; Ind. Rul. (1980) Mad. 565, 


1927 


provided for by s. 35 of the Stamp Act. 
Tnerefore, the learned Subordinate Judge 
should have held that the suit was barred 
by limitation as the insufficiently stamped 
note could not be used in evidence for any 
pirpose and it is not necessary for me to 
deal with the other questions raised before 
him. ButI think it necessary to siy this 
that the suit was brought by the assignee 
from the*Receiver appointed in a partition 
sult in the stake-holder’s family which at 
the time of the starting of the kuri or chit 
was an undivided family. This was 
an auction chit and there were to 
be 14 auctions, There were 15 sub- 
scribers, each of them subscribing 
Rs. 500 for 15 instalments. Except with 
regard tothe 2nd instalment, out of which 
the suit arose, the same procedure was 
adopted with regard to the others. The 15 
substribers subscribed each Rs 500 making 
a total of Rs. 7,500. This sum of money was 
immediately put upin auction any sold to 
the subscriber or bidder who was prepared 
to give the largest discount. He then got 
the sum of money less the discount offered 
by himself. This discount at the lst auction 
was divided up amongst all the subscribers 
except amongst all the subscribers except 
the successful bidder. The 2nd instal- 
ment differed considerably from all the 
others in that the whole of the subscrip- 
tions of the 15 subscribers amounting to 
Rs. 7,500 went tothe stake-holder. It was 
in fact his prize and thereafter at all the 
other auclions the discount offered by the 
successful bidder was divided up amongst 
those subscribers who had not been suc- 
cessful at the previcus auctions and exclud- 
ing the stake-holder. ‘The defendant paid 
his subscription in respect of the first 
instalment and alsothe third and the fourth 
when my information, which I got from 
Mr. K. Rajah Ayyar, jsihat the chit stopped. 
The whole of the trouble arises in this 
case in respect of the second instalment. 
The defendant did not subscribe 
Rs. 500 as he ought to have done. Instead 
a promissory note payable in three years’ 
time was taken from him and as he did 
not pay the amount, the suit was filed 
against him as I have already stated not 
on the promissory note because it was not 
sufficiently stamped but upon the original 
debt, viz. Rs. 500. The learned trial Ju udge 
having found in favour of the plaintiff on 
the point of limitation tlen proceeded to 
deal with the claim upon the original debt. 
He dismissed the suit because he held 
that it was really a suit claiming specific 
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performance of a eantract to lend. This 
means that he regarded the stake-holder 
as the borrower and the subscriber as the 
lender and the suit against the latter ng 
being one to enforce a contract entered 
into by him to lend Rs. 309 tothe giake- 
holder on the date of the second Metal nent. 
It is very difficult to see how this can 
possibly be a contract whereby the sub- 
scriber is to lenda certain sum of money 
to the gtake-holder. It has been held in 
a case of a similar auction chit which 
it was contended that the chit 
subscriber was a borrower from the fund 
that he was not a borrower but he was 
merely the purchaser of a sum of money 
(Vide Raghavan Pattar v. Arumugham (3^. 
In the present case the lower Court reverses 
the position unsuccessfully put forward in 
that case and treats the subscribe: as the 
lender and the stake-holder as the borrower. 
I do not agree as I qnite fail to see how 
it can possibly be said that this is in any 
sense a contract entered into by a subscriber 
to lend money to the stake-holder. It seems 
to me to be more in the nature of a contract 
on the part of the subscriber to pay a 
certain sum of money tothe stake-holder 
under the rules of the chitfund and when 
he has broken his contract there is nothing 
at all to prevent the stake-holder from 
suing him for the mmey which he has 
contracted to pay. However, I have not 
heard any argument from Mr, Rajah Ayyar 
on behalf of the respondent on this point 
~and I, therefore, do not decide it. I 
merely express the opinion T have come 
to without hearing uny such argument. 
The result is that the suit must fail on 
the question of limitation and this Civil 
en Petition dismissed with costs. 
Petition dismissed, 


3) 68 M LJ 283; 153 Ind. (as. 1037; A I R 1935 Mad. 
385; (1935) M W N70: 41 L W 376; 8 R M 409, 
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RANGOON HIGH COURT 
Second Civil Appeal No 158 of 1936 
Jannary 15, 1937 
Spare, J. 

S. P. L. A. A. CHETTIAR Firru— 
APPELLANT 
VvETSUS 


MA PU—RESPINDENT 


Burmese Buddhist Law -Marriage—Second wife 
mah an Jambu acquired property of first mar- 


ria 
Under Pumas Buddhist Law. the share of a 
second wife in the jointly acquired property of the 
first marriage is one-sixth. Maung Po Nyun v. Ma 
Saw Tin (1), applied. 
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S.C. A, from the decree of the District 
Court, Pyapon, dated February 12, 1936. 

Mr. E. Hay. for the Appellant. 

Mr. J. N. Banerjee for Mr. S. C. Mukerjee, 
for the Respondent. 

Judgment.—U San Win married first 
Daw Pwa Nwe; during the coverture with 
him the land now in question was acquir- 
ed. This is not disputed. Subsequently he 
married one Ma Pu, the present plaintiff- 
respondent. After marrying Ma Pu, 
San Win and Daw Pwa Nwe (but not Ma 
Pu) mortgaged the Jand now in question 
to the defendant-appellant. That the morte 
gage took place after the marriage to Ma 
Pu has been determined by the learned 
Judges of the Sub-Divisional Court of 
Pyapon and of the District Court of Pyapon 
and there isno dispute now cn this point. 
The learned Sub-Divisional Judge grant- 
ed a decree declaring that Ma Pu had 
a vested interest in an equal one-third 
share in the land, which was not liable 
to be sold in execution of the mortgage 
decree obtained by the defendant-appel- 
lant. This decree was confirmed. by the 
learned District Judge of Pyapon. In this 
Court Mr. Hay for the defendant-appel- 
lant says that Ma Pus share cannot pos- 
sibly be more than one-sixth. The print 
is not free from doubt he says and it may 
that she is not entitled to any share at 
all. 

Mr. J. N. Banexjee for Mr. S. C. Mukerjee 
at first claimed that Ma Pu was entitled 
to one-third, but agreed that she was en: 
titled to one-sixth share only when he 
realized that Daw Pwa Nwe's share, part 
of which he at first thought would go to 
Ma Pu on Dwa Pwa Nwe's death, was en- 
cumbered. Her interest in the property 
has been sold by auction and has not 
realized sufficient to pay the debt. That 
the share of a second wife such as Ma 
Pu in the jointly acquired property of the 
first marriage is one sixth is decided by a 


Bench of this Court in Maung Po Nyun v. 


Ma Saw Tin (1) Mr. Hay referrred to 
Maung Thein Maung v. Ma Kywe (2) at 
p. 428* and suggested thatit threw doubt 
on the decision as to ihe. share of the 
seccud wife in Maung Po Nyun v. Ma Saw 
Tin (1). But I cannot follow ttis argument 
and I am of opinion that Ma Pus share 
is one-sixth, and not one-third. The decree 


(1) 3R 160; 88 Ind. Cas. 402; A I R 1925 Rang 
242: 4 Bur. L J 42, i 

(2) 15 R 412; 158 Ind. Cas, 131; A I R 1935 Rang. 
948; 8 R Rang 150 (FE B} 

#Page of 13 R—[Ed.] 
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will, therefore, be modifed to the effect that 
Ma Pu has a vested interest in one-sixth of 
the property mentioned in Sch. A of the 
plaint which is not liable to be sold in 
Oivil Execution No. 2 of 1935 of the District 
Court of Pyepon. Each party to pay bis own 
costs throughout. 
N. Decree modified. 


pa Ka ai 


MADRAS HIGH COURT 
Second Civil Appeal No. 887 of 1932 
October 28, 1936 
VARADACHARTAR, J. 
SUBBRATNAM CHETTIAR— PLAINTIFF 
—-APPELLANT 
PeTsus 
GUNAVATHALAL VIDYASANKAR 
BY Acent NARENDRALAL 
GUNAVANTHALAL—Dgrenpant— 


RESPONDENT 

Hindu Law-—Joint family—Suit on promissory 
note executed by manager for debt incurred in trade 
started by him—Death of manager pending surt— 
Undivided minor nephews impleaded as legal repre- 
sentatives and decree passed against them—Omisston 
of guardian ad litem to object—Decree, whether bind- 
ing on minors-—Omission to raise plea, whether 
amounts to gross negligence. l 

A minor can have a deeree against him set aside 
not only on the ground of fraud but also on the 
ground of gross negligence on the part of the guar- 
dian. Ponniyya v. Viranna (2)and Joga Rao v. 
Venkamma (3), followed. ; 

On the death of the maker of a promissory note 
the cause of action on the note would survive only 
against his legal representatives in the strict sense, 
i e, his heirs-at-law and not against the sur- 
viving members of the joint family other than the 
sons, even though they may be equally liable with 
the maker forthe debt represented by the note. 

Where a suit was instituted against a Hindu 
manager on a promissory note executed by him 
towards the price ofrubies purchased to conduct a 
ruby trade started by him and on his death his 
minor undivided nephews were impleaded as his 
legal representatives and a decree was passed against 
them without any objection being raised by their 
guardian ad litem: í 

Held. that the guardian ad litem was guilty of gross 
negligence in not disputing their liability and the 
minors were entitled to obtain a declaration that 
the decree was not binding upon them. 

Omission to put forward the correct defence 
equally with putting forward an absurd defence 
will constitute gross negligence on the part of a 
guardian ad letem. 


S.C. A. against the decree of the Dis- 
trict Court of Trichinopoly in Appeal 
Suit No. 333 of 1931, preferred against the 
decree of the Court of the District Munsif 
s Trichinopoly in Original Suit No. 278 of 
1930. 

Mr. T. V. Muthu Krishna Ayyar, for the 
Appellant. 


1937 

Mr. Watrap S. Subramani Ayyar, for the 
Respondent. ` 

Judgment.— This second appeal arises 
out of a suit brought by the plaintiff for 
a declaration that the decree in Small 
Cause Suit No. 2888 of 1924 on the file of 
the Small Cause Court, Trichinopoly, is 
not binding on the plaintiff or the family 
properties in his hands. The Small Cause 
sult was instituted on a promissory note 
executed by the plaintiff's undivided uncle, 
one Muthukrishna Chettiar, who died pend- 
ing that suit. On his death the plaintiff 
who was then a minor was impleaded as 
the second defendant and all that appear 
at present is that he was represented by a 
Court guardian. The decree and the judg- 
ment show that the Oourt guardian engaged 
a Vakil for the minor plaintiff and it was 
pleaded on his behalf that the deceased 
first defendant was not the managing mem- 
ber of the family and that the debt was 
incurred by him for immoral purposes. 
An issue was raised whether the suit prc- 
missory-note was binding cn the family. 
The Small Cause Judge held that tha 
plaintiff in that suit was entitled to a 
decree not merely against the assets of 
the deceased first defendant but also against 
the family properties of both the defend- 
ants, because the promissory note hid been 
executed by the first defendant when he 
was in management of the family affairs 
for a debt which was found due on dealings. 
He added: 


“The first defendant was a ruby merchant and 
“ the dealings related to the purchase of rubies. The 
defendants are a Chetti family which may be 
presumed to bea trading family. The first defend- 
ant was a trader in rubies.” 


In the present suit, the plaintiff alleged 
that the decree was not binding upon him 
and the family properties in his bands, on 
two grounds (I) that he was not properly 
represented in the Small Cause Suit and 
(II) that his guardian ad litem had been 
guilty of gross negligence. The objection 
as to proper representation rests on the 
circumstance that the plaintiff had been 
represented by a Court guardian when his 
mother was alive. The learned District 
Judge rightly pcints out that at this time 
of the day when the records of the Small 
Cause suit had been destroyed, it is not 
possible to hold that the plaintiff in the 
Small Cause suit must have been guilty 
of fraud in the matter of getting the 
minor represented by a Court guardian. 
It is scarcely likely that any Court would, 
in the first instance, have appointed a Court 
guardian. Some steps must have been 
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taken to have somebody else appointed 
guardian and it is only on failure of these 
steps that a Court guardian is likely to have 
been thought of. T am not, therefore, 
prepared to interfere with the lower Court’s 
conclusion so far as the first ground is 
concerned. 

As regards the second ground, the fact, 
as now concurrently found by both the 
Courts, is that the ruby trade in connection 
with which the uncle executed the pro- 
missory note to the plaintiff in the Small 
Oause suit was not an ancestral trade but 
one started by the uncle himself. Both 
the Courts have also held that on these 
facts the minor nephew could not have 
been legally held liable for that debt of 
the uncle, nor the family property which 
had come into his hands, by survivorship. 
On these findings, the District Munsit 
gave a decree in the plaintiff's favour, but 
the learned District Judge set it aside with 
the following observations :— 

“It has not, however, been shown that the umis- 
sion to take this line of defence was due to any 
culpable negligence on the part of the Court 
guardian. There is no evidence at all as to what 
he did and what particular step he took, * * 
The Pleader who appeared for plaintiff has also 
not been examined to show from whom and in 
what circumstances he derived his instructions. In 
the absence of any positive evidence from him or 
from plaintiff's mother * * I consider that this 
appeal should be allowed.” 


On behalf of the respondent, Mr. T. R. 
Sreenivasa Ayyar contends that this is a 
finding of fact which Iam not entitled to 
interfere with; I cannot accede to that 
contention. JI am bound by the fac's stated 
by the learned Judge but the question 
whether on these facts what will amount 
in law to negligence has been made out 
or notis one which it is open to this Court 
in second appeal to consider. I may also 
dispose of another contenticn of Mr. 
Sreenivasa Ayyar, viz, that as a matter 
of law a minor can have a decree 
against him set aside only on the ground 
of fraud and not on the ground of gross 
negligence on the part of the guardian. 
There is no doubt something in support 
of this contention in Raghubar Dyal Sahu 
v. Bhikya Lal Misser (1), but all the 
later authorities afe against it. It is 
sufficient torefer to Ponniyya v. Viranna 
(2), Joga Rao v. Venkamma (3), Ayya 
Pillai v. Ayyadrai Goundan (4), and 

(1) 12069. 

(2) 45 M 425; 70 Ind. Cas. 668: A I R 1922 Mad. 
273; 15 L W 427; (1922) M WN 218; 42 M L J 629, 

(3) AI R 1997 Mad. 497; 101 Ind. Cas. 143; 25 LW 523. 


(4) 67 M LJ 927: 154 Ind Oas. 65; ALR 1935 
Mad, 81; (1934) MW N 910; 40 L W 823; 7 R M 404. 
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Gotepate Subban v. Gotepati Narasamma 
(5) The passing reference in Sellappa 
Goundan v. Masa Naiken (6), to the 
decision in Raghubar Dyal Sahu v. Bhikya 
Lal Misser (|), certainly does not imply 
dissent from the considered judgment in 
Ponnayya v. Viranna (2). The decision in 
Raj Gopal Achayya v. Upendra Achayya 
Goswami (T, turned on the express langu- 
age of s. 258 of the Chota Nagpur Tenancy 
Act. That on general principles the Patna 
High Court has taken the same view as 
the Madras Court will be seen from the 
observations of that Court in Kali Charan 
v. Hiradi Narain (8). 

Before dealing wiih the particular ground 
dealt with in the Courts below, I may 
state that there is one other point which 
also seems to me to be of some importance 
in the case, namely, whether the plea of 
the liability of the family property in the 
hands of the miner defendant should have 
been allowed to be raised in the Small 
Cause suit at all. As stated already, that 
buit was on a promissory note execuied by 
the minor’s paternal uncle and he was the 
only defendant in the first instance. It 
is true that a line of authority in this 
Court beginning from Krishna Ayyar v. 
Krishnasuamy Ayyar (9), makes it permis- 
sible for the creditor to include in one and 
the same suit not merely the claim against 
the maker of the promissory note but also 
the claim against the other members of 
the joint family in respect of the debt re- 
presented by the note. But there can be 
little doubt that such a suit really com- 
bines two causes cf action and two kinds 
of liability, namely, that of the maker 
under the note, and that of the other 
members under the Hindu Law. The 
authorities bearing upon this question have 
been considered at some length in a recent 
judgment in Appeal Suit No. 89 of 1931 to 
which I was a party and it is unnecessary 
to recapitulate them here. There can be 
no doubt that on the death of the maker 
the cause of action on the note would have 
survived only against his legal repre- 
sentative in the strict sense, i. e., his heir- 
at-lJaw and not against the surviving 


(5) STM LJ 486; 26 Ind. Cas: 16; A I R 1915 Mad. 

(6) 47 M 79 at p.83; 76 Ind. Cas, 1018; A IR 1997 
Mad. 299; (1923) M W N 275; 49M L J 675:18L W 
838; 33M L T 126. 

(7) 5 Pat, 768, 96 Ind. Oas. 437; AI R 1926 Pat, 


528, 
(8) AT R 1935 Pat. 24 at pp. 28 and 29;154 Ind. 
Cas. 948; 7 R P E04. 

(9) 33 M 597. 
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members of the joint Hindu family other 
than sons. In the case of sons the special 
provision enacted in s. 53, Civil Procedure 
Code, may introduce a differencė. But in 
the case of the other members of the joint 
family the mere fact that they may be 
equally liable with the maker for the debt 
will not make them legal representatives 
of the maker. That they cannot be legal 
representatives so far asthe jdint family 
property in their hands is concerned, has 
been recognised in several cases. It is 
sufficient to refer to Veerappa Chettiar v. 
Ramasawmy Auuar (10), Gyanendra Nath 
Basu v. Rani Nihalo Bibi (11), Sumeshar 
Bind v. Bal Deo Sahu (12), and Dwarka 
Das v. Krishnan Kishore (13). Cases in 
this Court have also held that a decree 
obtained against a member of a joint Hindu 
family even if it be for a debt binding 
on the family cannot be executed against 
the shares of other members of the family 
unless they be sons of the judgment- 
debtor, (cf.) Viraraghavamma v. Samudrala 
(14), Giruvappa v. Thimma (15), and 
Sathuvayyan v. Muthusawmi- (16), and 
Lakshmana Chettiar v. Muthu Chella 
Goundan (17). In a recent case Poturaju 
Seshayya v. Pillai Sanjivarayudu (18), 
it was held by Cornish, J. thatin a suit 
on a promissory note executed by a member 
of a joint Hindu family the surviving 
members of the joint family cannot be 
impleaded as legal representatives. There 
has been some difference of opinion between 
a case in this Court Rengathammal v. 
Venkatachariar (19), and the decision of 
the Allahabad High Court in Sumeshar 
Bind v. Bal Deo Sahu (12), as to whether 
the possession of separate property by the 
deceased member of the joint Hindu family 
and the devolution thereof on a surviving 
member of a joint Hindu family should 
be proved in the first instance even before 
the surviving member could be implead- 
ed asa legal representative. But even in 
the Allahabad case, the Court recognised 

(10) 27M 1061. 

(11) 52 A 404; 6 Ind. Cas, 38; 7 A Ld 512. 

(12) 33 A LJ 293: 157 Ind. Cas.51; AI R 1935 
All. 390; 1935 A L R694; BRA 84. 

(13) 2 Lah. 114 at pp. 117 & 118; 6l Ind. Cas. 
e AIR 1991 Lah. 34; 3 Lah. L J 349; 73PL R 

21. 

(14) 8 M 208. 

(15) 10 M 316. 

(16) 12 M 325, 

(17) 68 M L J104; 155 Ind. Oas. 574; ATR 1935 
Mad. 145: 41 L W 61; (1935) M W N 38; 7R M 590. 

(18) 67 M 1,4 393; 150 Ind. Oas. 885; (1934) M W 
N 16; 39 L W 579; A IR 1934 Mad. 350; 7 R M 36. 

(19) AI R 1930 Mad. 575; 127 Ind. Cas. 237 (); 
Ind. Rul. (1930) Mad. 973, 
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that after impleading the survivor as a 
legal representative a decree could be 
passed only against the assets of the 
deceased and not as against the joint 
family property. In the light of these 
considerations I am of opinion that an 
objection could have been taken on behalf 
of the minor defendant to his being im- 
pleaded as a legal representative in the 
Small Catise suiton the death of his undivid- 
ed uncle. When he was so added he could 
have raised only such defences as were 
appropriate to his character as legal re- 
presentative. An issue asto the binding 
character of the note on the family should 
not have been permitted to be raised and 
dealt with at all. Cases which relate to 
the immovable property possessed by a 
joint Hindu family in respect of whicha 
member of the family sues or is sued in 
a representative character and cases in 
which the managing member of a family 
may sue on debts due tothe family stand 
on a different footing altogether and do 
not bear any analogy to the present 
case. 

Assuming, however, that the omission to 
take exception in the Small Canse suit 
to the trial of the question of the liability 
of the family property would not of itself 
amount to gross negligence on the part 
of the guardian ad litem because the ques- 
tion must at least have been tried in a 
separate suit, the minor has a stronger 
ground onthe merits in the present case. 
As I have stated already, both the Courts 
have concurrently found that the trade in 
the course of which the debt was incurred 
by the uncle was not an ancestral trade 
but one started by the uncle. If this fact 
had been pleaded, a decree could not have 
been passed as against the joint family 
property in the hands of the minor. I do 
not see how the omission to examine the 
plaintiff's mother or the Vakil who appeared 
for him in the former litigation bears upon 
this question. I. am prepared to assume 
for the purpose of argument that the 
mother herself was the guardian ad litem 
of the minor. TLe respondent could not 
put his case ona higher footing. It will 
then follow either that she was not aware 
of the law or*that she was not aware of 
the material facts. In either view, the 
omission to raise the plea will amount to 
gross negligence. lum not fora mcment 
asserting that untenable and unfounded 
defences should have been put forward but 
the investigation of the facts in the present 
case has shown that this defence was 
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clearly available. On the other hand, the 
only defence thought of on the former 
occasion was the stock defence of illegality 
and immorality which no attemps was mide 
to substantiate. As held in Gotepati Sub- 
ban v. Gotepati Narasamma, (5), the omission 
to put forward the correct defence equally 
with the putting forward of an absurd 
defence will constiLate gross negigence on 
the part of the- guardian ad litem. The 
second appeal must, therefore, be allowed 
and the decree of the trial Court restored 
with costs here and in the Curt below. 

Application is made to me for leave to 
file a Letters Patent Appeal. I should 
gladly have granted the leave if the 
interests involved were large enough to 
justify it. The amount of the Small Unuse 
decree is only about Rs. 367 and sub- 
sequent interest. I do not think it justifies 
the further prolongation of this litigation: 
I decline to grant leave. 

A. Appeal allowed. 


Ce eae 


LAHORE HIGH COURT 
Civil Revision Petition No. 260 of 
1936 
October 1, 1936 
SKEMP, J. 

HAKUMAT RAI—PLatntirs— 
PETITIONER 
VETSUS 
FATEH ALI— Derenpant—Opposirs 

. Party 

Negotiable Instruments Act (XXVI of 1881), ss. 74, 
76 (dj—Suit on pro-note—Payment pleaded—Drawer, 
if can suffer damage from want of presentation— 
Punjab Regulation of Accounts Act (I of 1930), 
s3. 3,4 (b)—Suit on pro-note—Plaintiff not complying 
with s. 3—Suit dismissed—Success in reviston— 
Whether entitled to costs—Costs. 

Where in a suit on a pro-note, the executant 
pleads that payment has been made, the- drawer 
cannot suffer damage from the want of such a 
presentment and, therefore, unders. 76 (d), Negoti- 
able Instruments Act, no presentment for payment 
is necessary. 

Owing to the operation of Act I of 1930, the 
Court cannot grant costs in any proceeding arising 
from the suit in which costs could not be granted. 
Where, therefore, in a suit ona promissory note the 
plaintiff did not comply with the provisions of s. 3, 
Punjab Regulation of Accounts Act : 

Held, that he was not entitled to any costs in 
revision froma decree dismissing his suit, although 
he succeeded, notwithstanding the objection of the 
en The ordinary rule as to costs does not 
apply. 

O. R. P. from the decree of the Senior 
Sub-Judge, Gujrat, dated March 23, 1936, 

Mr. Harbhajan Das, for the Petitioner. 

Mr. Brij Lal, for the Opposite Party 


Order.—One Hakumat Rai claimed 
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Rs. 144, the principal amount of a pro- 
missory note. The defendant admitted 
execution of the promissory note but plead- 
ed that the amount had been paid. He 
also pleaded that the promissory note ha 
not been presented as required bys. 74, 
Negotiable Instruments Act, and that the 
suit was not maintainable. The learned 
Judge of the Small Cause Court found 
thal the promissory note was executed for 
cash consideration and that it has not 
been repaid. He also found that the 
presentation of the note was not proved. 
On these findings he dismissed the suit. 

The plaintiff has come here on the 
obvious point that as payment was pleaded 
the drawer could not suffer damage from 
the want of such a presentment and there- 
fore under s 76 (d), Negotiable Instruments 
Act, no presentment for payment was 
necessary. I accept this contention and 
as payment has been held to be proved, 
grant the petitioner a decree for pay- 
ment of the amount claimed, Ks. 144, 
This was the principal amount without 
interest. The next point arises as to costs. 
Admittedly the plaintiff did not comply 
with the provisions of s. 3, Punjab Regu- 
lation of Accounts Act (I of 1930), and 
therefore by virtue of s. 4 (b) ‘the Couri 
shall disallow costs.” Admittedly this 
governs the grant of costs, but it is urged 
that here the ordinary rule should apply. 
The petitioner has succeeded although the 
respondent objected. It seemsto me that 
owing to the operation of Act f of 1930, 
I cannot grant costs in any proceeding 
arising from the suit in which costs could 
not be granted. The parties are, therefore, 
left to bear their own costs throughout. 

D. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petitions No. 692 
and 693 of 1936 
January 29, 1937 
VENKaTRAMANA Rao, J. 
KUPPU GOVINDAN CHETTIAR 
—PLAINTIEF— PETITIONER 
versus 
UTTUKOTTAL CO-OPERATIVE 
SOCIETY sy its LIQUIDATOR 
—DEFEN DANT——REESPONDENT 
Court Fees Act (VII of 1870 as amended in 
Madras), 8. (iv-A), Sch. TI, Art. 17-A (iij— 
‘Decree’ in s. T (iv-A), meaning of — Suit for 
declaration that order of- liquidator under Co- 
operative Societies: Act was null and void—Court- 
fee payable — Co-operative Societies Act (II of 
$912), s, 42 (b), 


The plaintiff in his plaint prayed for a 
declaration that an order of a liquidator of a 
Oc-operative Society determining the amount of 
contribution payable by the plaintiff under s. 42 (b) 
ofthe Co-operative Societies Act was nall and 
void. The case of the plaintiff was that he ceased 
to be a member in or about June 1930, that more 
than two years after he ceased to be a member 
an order for contribution was made against him on 
November 25, 1:33, directing him to pay a 
large sum, namely. Rs. 800 and that the liquidator 
had no jurisdiction to pass such ah order and he 
therefore prayed for a decree that such an order is 
“illegal, void and of no effect and unenforceable 
against the plaintiff’ and a court-fee of Rs. 100 
was paid under Sch. IJ, Art. 17-A titi): 

Held, that the term ‘decree’ in s. 7 (tv-A), 
Madras Court Fees Amending Act connoted a 
final order of a Oourt, whether civil or 
ina suit and an order passed by an officer or a 
body which is not a Court but is invested with 
judicial powers in pursuance of which a liability 
is fixed on a person to pay a sum of money; will not 
come within its purview. The order of the 
liquidator under s. 42 (b), Co-operative Societies Act 
was not a decree for money within the meaning of 
s. 7 (iv-A), Court Feés Act, not having been passed 
by any Court in a suit and hence the court-fee 
‘paid was correct. . 

Petitions under s. 115 of Act V of 1908 
ands. 107 of the Government of India 
“Act praying the High Court to revise the 
orders of the District Court of Changleput 
O. S: Nos. 1 and 12 of 1935, respectively. 

Messrs. V. Ramasawmi Iyer and N. G. 
Krishna Ayyangar, for the Petitioner. 

Mr. K. S.Chmapakesa Ayyingar, for the 


Government. 


revenue, 


Judgment.—The question raised in this 
reyisicn petition relates to the amount of 
the court-fee leviable on a plaint which 
prays fora declaration that an order of a 
liquidator of a Co-operative Society deter- 
mining the amcunt of contribution payable 
by the plaintiff under s. 42 (b) of the 
Co-operative Societies Act is null and void. 
The case of the plaintiff is that he ceased 
to bea member in orabout June 1930, 
that more than two years after he ceased to 
be a member an order for contribution was 
made against him on - November 20, 
1833, directing him to pay a large sum, 
namely, Rs. 8,000 and that the liquidator 
had no jurisdiction to pass such an order 
and he therefore prayed for a decree that 
such an order is “illegal, void and of no 
effect and unenforceable, against the 
plaintiff.” He paid a court-fee of Rs. 100 
under Art. 17-A (iii) of. Sch. IT to the 


Madras Court Fees Amending Act. The 
learned District Judge held that the 


plaintiff should have valued the claim under 
s.. 7 (iv-A) of the said Amending Act. This 
order of the learned Judge is canvassed as 
being unsound by Mr. V. Ramasawmy 
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Ayyar for the plaintiff. The question is, is 
the order of the liquidator a decree for 
money within the meaning of the said 
sS. 7 (av-A.? The term ‘decree’ therein 
connotes a final order of a Court, whether 
civil cr revenue in asnit and an order 
passed by an officer or a body which is not 
a Court but is invested with judicial powers 
in pursuance of which a liability is fixed 
on a person to pay asum of money will not 
come within its purview. The Co-operative 
Societies Act, itself draws a distinction 
between an orderand a decree. Secticn 42 
(5) of the Act says that orders made under 
the said section, when made bya liquidator, 
shall be enforeed by any Civil Court in the 
Same manner as a decree of such Court. 
In construing an analogous provision s. 15 
of the Indian Arbitration Act which 
provides that an award shall be enforceable 
as it were a decree of Court, Viscount 


Cave obseived thus: 

“Section 15 does not enact that an award when 
filed isto be deemed a decree of the Court but only 
that is to be enforceable as it were a decree,” 


Sassoon & Co. v Ramdutt Ramkissen Das 
(1)and refused to apply the bar of e. 47, Civil 
Procedure Code, toa suit to have an award 
declared null and void, 

Thus, applying the said principle, from 
the Co-operative Societies Act, itself it is 
abundantly clear that the order of the 
liquidator under s. 42 (b) cannot be a decree 
for money within the meaning ofs. 7 (tv-A), 
not having been passed by any Court in a 
suit. A subject cannot be taxed unless he 
comes within the letier of the Jaw and in 
case of reasonable doubt, a construction 
most beneficial to the subject is to be 
adopted. I am, therefore, of the opinion that 
s.7 (iv-A) would not apply tothe case and 
that the court-fee paid is proper. I accord- 


ingly set aside the order of the learned 
District Judge and allow the revisicn 
pelition. 


Civil Revision Petition No. 693 of 1936. 

Following my judgment in Oivil Revision 
Petition No. 692 of 1938, I set aside the 
order cf the learned District Judge and 
allow the revision petition. 

A-N. Petition allowed. 


(1) 50 C1; 70 Ind. Cas 777; A I R1922 P C 374; 
37 C L J 336; 44 ML J 758; 27 O WN 660; (1923) 
M W N 372;18L W 537; 49 I A 366 (P 0). 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 59 of 1936 
June 2, 1936 
ADDISON AND ABDUL Rasuip, JJ. 
DALIP SINGH—SURETY—APPELLANT 
VETSUS 
KISHEN CHAND AND oraERs—ResPoNpENtTs 

Surety—Surety bond—Construction—Proceedings 
to set aside ex parte decree—Surety giving bond 
undertaking liability to pay decretal amount—Suit 
compromised—Plaintt#¥,if discharged. 

lt is well-established that the question whether a 
compromise was or was not excluded under the 
terms of a surety bond is a question of fact ineach 
ease. 

A surety for setting aside an ex parte decres 
furnished the necessary bond which contained the 
following clause: “ Accordingly I stand surety for 
the defendants and agree that ifa decision is given 
against the defendants in the above case (agar 
mukadama mazkur khilaf muda- alaihan faisil 
hua) whatever amount is found due to the decree- 
holder, I shall pay.” However, the suit was com- 
promised and the plaintiff proceeded against the 
surety for the amount under the compromise : 

Held, that the plaintiff could not proceed against 
the surety. Narsingh Mahton v. Nirpat Singh (D), 
referred to. 

L. P. A. from an order of Mr. Justice Jai 
Lal, dated February 13, 1936. 

Mr. J. R. Agnihotri, for Mr. Nanak Chand, 
for the Appellant. 

Mr. J. L. Kapur, for the Respondents. 

Addison, J.—The sole question in this 

appeal under the Letters Patent is whe- 
ther the decree can be executed against 
the surety-appellant, Dalip Singh A 
money decree was passed against Sher 
Singh and others ex parte. Sher Singh 
applied to have this decree set aside and 
an order was made to the effect that it 
would be set aside if security was given 
for payment of the amount decreed. Dalip 
Singh stood surety, the bond being dated 
March 21,1931. It runs as follows : 
‘ “I, Pandit Dalip Singh, am a resident of Hansi, 
In the above application for setting aside the ex 
parte decree it has been ordered that the ex parte 
decree be set aside on the defendants furnishing 
security. Accordingly I stand surety for the de- 
fendants and agree that if a decision is given 
against the defendants in the above case {agar 
mukadama muzkur khilaf muda alatham faisil 
hua) whatever amount is foand due to the decree- 
holder, I shall pay.” 

It is well established that the question 
whether a compromise was or was not eg- 
cluded under the terms of a surety bond 
is a question of fact in each case. A Division 
Benen of the Patna High Court in Narsingh 
Mahton v Nirpat Singh (1), had to consider 
a bond very similar to the bond in dispute 
before us, the terms of which were : 

“Tf God forbid, the suit is decided against the 


(1) 11 Pat 590; 140 Ind. Cas. 564; AI R 1932 Pat, 
313; Ind. Rul. (1933) Pat. 8, 
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defendants and a decree for mesne profits is passed 
in favour of the plaintiffs, the plaintiffs would 
realize the amount of decree for mesne profits from 
the property mentioned in this deed.” 

Tne suit was compromised and the de- 
cree-holder took steps to enforce the surety 
bond against the surety in the process of 
execution. The surety objected that by 
reason of the compromise he was dis- 
charged from his liability It was held on 
the construction of the document that the 
liability envisaged by the surety was that 
if a decree for mesne profits was passed 
by the Court against the defendants, he 
would be liable for such amount as might be 
decreed up to Rs. 500 and therefore that 
by reason of the compromise the surety was 
discharged from liability. The case before 
us ig much stronger in that the words used, 
which I have set forth both in English 
and the vernacular, indicate very clearly 
that there had to be a decision of the Court 
against the defendants. ‘This follows from 
the use of the word ‘‘fatsvl. In this view 
it seems unnecessary to discuss the other 
authorities and it follows that the surety 
was discharged by the compromise bet- 
ween the parties, on a proper interpreta- 
tion of his contract of suretyship. We 
therefore accept the appeal and set aside 
the orders of the Courts below allowing 
execulion to proceed against the surety. 
The appellant will have his costs before 
us and before the Single Judge but the 
parties will bear their own costs else- 
Ia Appeal allowed. 


ee en OA 


CALCUTTA HIGH COURT 
Civil Appeal No. 272 of 1934 
February 17, 1936 
R. C. Mirtsr, J. 
JOGENDRA NARAYAN DHAR— 
PLAINTIFF—APPBLLANT 
VETSUS 
ASKARULLA - DEFENDANT AND OTHERS 
— RESPONDENTS 
Occupancy rights—Nature of — Landlord, whether 
can by express grant confer occupancy rights on tenant 
are Precedents—Privy Councitl—-Obiter dictum of Privy 
il, value OF. 
WG ts are creatures of statutes, or to be 
more precise the creatures of custom adopted by 
statute, which by defining the nature of the evidence, 
which a person claiming such rights is required to 
adduce, have extended such rights to a larger class 
of ryots. They are creatures of custom or of statute 
only in the sense that acquisition of such rights by 
ryots does not depend upon the bounty or gift of the 
landlord, but they can be acquired against his will. 
This does not imply that the landlord cannot by grant 
confer on his tenant, rights exactly similar to rights 
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of occupaney. He can in his grant define rights 
which he is granting to his tenant, by mentioning in 
detail in the different clauses of the potta the exact 
incidents of the rights he is granting, Ifhe does 
s0, the ryot or tenant would get these rights, and 
there is no principle of law which would prevent 
the ryot or tenant from successfully asserting 
those rights given to him by his potta against his 
landlord. Maharaja Kesho Prasad Singh v. Parmesh- 
war PrasadSingh (2), not followed. Bindeshwart 
Prasad Singh v. Kesho Prasad Singh (3), explain- 
ed [p. 703, col 1.] . 

An obiter dictum of the Judicial Committee of the 
Privy Council stands ona different footing from an 
obiter dictum appearing in a judgment of a High 
Court and cannot be ‘brushed aside. Mata Prasad 
v, Nageshwar Prasad (5), referred to. [p. 703, col. 2.] 


© A. from the appellate decree of the 
Sub Judge, Second Court, Sylhet, dated 
September 11,1933 (The Letters Patent 
Appeal No. 8 of 1936 from this judgment 
was dismissed by Guha aad Bartley, JJ. 

Mr. Priya Nath Dutt, for the Appel- 
lant. 

Messrs. Hemendra Kumar Das and 
Ra agak, Kishore Ghose, for the Respon- 

ents, 

Judgement.—This appeal is on behalf of 
the plaintiff in a suit instituted by him to 
eject the defendants, who are his tenants, 
after serving on them on Assin 22, 1333, a 
notice to quit requiring them to vacate the 
lands with the expiry of the Bengalee 
year 1333. The defendants took two pleas. 
They stated that they were occupancy ryots 
and that the notice to quit had not been 
served on them. The Court of first instance 
overruled both these pleas and decreed 
the plaintiff's suit. Thedefendant preferred 
an appeal which was heard by the Sub- 
ordinate Judge who by his judgment dated 
June 10, 1930, dismissed the plaintiff's suit 
on the finding that the notice to quit had 
not been served. The plaintiff preferred 
an appeal to this Court. being Second 
Appeal No. 619 of 1931. My learned brother 
Mitter, J. who decided the said appeal, held 
that the finding of the Subordinate Judge on 
ihat point was vitiated by the fact that the 
princip'es laid down in Harihar Banerjee v. 
Ram Soshi Roy (1) and some material 
circumstances had been overlooked by the 
Subordinate Judge. The said second 
appeal was allowed, this Court holding that 
the notice to quit had been properly served, 
and the case was remanded to the lower 
Appellate Court for decision on the merits, 
including the question as to whether the 
defendants had the right of occupancy. 


(1) 45 I A 229: 48 Ind. Cas, 277; A I R 1918 P C 102: 
46 C 458; 3 OW N77; 16 AT. 3969: 35 M LJ 707; 
29 C L J117;9 L W 148; 25M LT 159; 21 Bom. LR 
522; (1919) M W N 471; 1U P L R (P 056 (P 0). 
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The learned Subordinate Judge after 
remand has held that they had such rights. 
He accordingly dismissed the suit. Hence 
this appeal by the plaintif. The defendants 
were inducted on the lavd in 1324 B.S On 
Bysack 21, 1324 the plaintiffs predecessor- 
in-interest gave them a potta, Ex. A. The 
potta recites that the defendants held under 
the grantér a plot of land in ceccupancy 
right, but at his request they had executed 
a deed of surrender in respect of the said 
plot of landin favour ofa person, Rajani 
Mohan Day, to whom the grantor had trans- 
ferred the said plot of land. Then follows 
the grant in respect of the lands in suit in 
the following terms: 

“That you the grantees shall have in the demised 
premises the same rights as you had in the afore- 


said surrendered land, and I grant you Jote rights 
therein.” 


The lands being situated in the District of 
Sylhet, the rights of the parties are governed 
by Act VIII of 1869(B.C.). At the time when 
the suit for ejectment was brought, August 
10, 1927, the defendants had not been in 
occupation for twelve years and hence 
they had not acquired occupancy rights 
under the provisions of s. 6 of the said 
Act. The question which is, therefore, in 
controversy in this appeal is whether 
on the grant Ex. Athe defendants can be 
ejected at the will of the landlord. They 
cannot bə so ejected if the grant has con- 
ferred on them a permanent right to remain 
on the land. 

The learned Advocate appearing for the 
plaintif-appellant raised two points: (1) 
that an occupancy right is a creature of 
statute and cannot be the snbject-matter 
of a grant, and so the defendants have not 
acquired occupancy rightson the basis of 
the potia Ex. A; (2) that Rajani Mohan Dey, 
net having been able to obtain possession 
from the defendants of the plot of land sur- 
rendered to him, the consideration of the 
potta Ex. A has failed and the defendants 
cannot remain onthe lands in suit onthe 
basis of the said Potta. 

I will deal with the second point first. 
This point, in my judgment, has no sub- 
stance. The fact of the surrender is in- 
troduced in the potta as a recital only, but 
the consideration of the grantis the pay- 
ment of rent stipulated for. Even if it be 
held that the surrender was also the 
consideration for the grant, the fact ihat 
Rajani did not succeed in getting posses- 
sion from the defendants of the surrendered 
land does not help the plaintiff. He cannot 
now take up the position indicated above, 
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for he has treated the defendants à tenants 
and not as trespassers: The finding is that 
rents have been received from them for ten 
years on the basis of the potta and the suit 
itself is a suit not to reduver possession 
from trespassers but is one to eject tenants 
on service of a notice to quit. It does hot 
also appear that this point was urged by 
the plaintiff before the Subordinate Judge 
after remand. For these reasons I overrule 
it. 

In support of the first point the learned 
Advocate for the appellant cites before me 
the judgment of the Patna High Court in 
Maharaja Kesho Prasad Singh v. Parmeswari 
Prosad Singh (2) and a passage from the 
judgment of John Edge in the appeal pre- 
ferred to the Judicial Committee in the 
same case, Bindeswari Prosad Singh v, 
Kesho Prasad Singh (3) at p. 167*. Al- 
though the facts of the said case are 
different and did not call for a decision on 
the point which I have before me, the 
observations to which my attention has 
been drawn by the learned Advoeate for 
the appellant certainly support his conteo- 
tion. The Maharaja of Dumraon sued to 
eject the two sons of Babu Kesho Prasad 
Singh from a plot of agricultural land 
which his predecessor had settled with the 
laiter for the first time in 1902 for a 
term of seven years from 1309 to 1315 b 
a written lease. On the expiry of the said 
lease, the same land was again settled by 
another lease for aterm of another nine 
years from 1316 to 1324 with the defen- 
dants, whose father, Kesho Prasad, had 
died in the meantime. The defendants 
and their father, Kesho Prasad, were thus 
in cccupation of the land fora period of 
more than twelve years and would have 
acquired occupancy rights if the lands were. 
not zerait. The Maharaja of Dumraon sued 
them in ejectment on the basis thal the 
lands in suit were his zerait lands, and to 
prove the same relied upon the fact that 
the land, though not in khas cultivation of 
the proprietor, had been treated on the 
footing of geraiti in transactions begin- 
ning from 1843. 

In 1843 a lease was granted by the 
owner of the Dumraon Kaj to the Govern- 
ment to raise crops for supplying the needs 
of a Government stud, and the Govern- 


- (2) 2 Pat. 414; 71 Ind. Cas. 902; AIR 1923 Pat. 276: 
4 P L T 135; 1 Pat. LR 111; (1923) Pat. 65. f 
(3) 52 I A 162 at p 167; 95 Ind. Cas. 1025; A I R1926 
P C79; 7 P LT 553; 440 LJ 86; 5 Pat. 634; 51M Lg 
587; 31 C W N74 (P 0). 
*Page of 53 I. A,— [Ed] 
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ment was if Possession for thirty years by 
growing oats. When the Government 
surrendered the lands in 1873 it was let 
out for terms of years by successive written 
leases to Fox up to the year 1892. In each 
of these leases Fux covenanted that on 
the expiry of ihe term of the leases, the 
Raj would be entitled tothe lands as its 
sir girait; just before the expiry of the 
last of such leases, 7 e. in 1891, the owner 
of the Dumraon. Raj. granted by a doeu- 
ment occupancy right to Fox in considera- 
tion of his special services to the Kaj. Fox 
defaulted in the payment of rent ; a rent 
suit was brought against him and in 
execution of the decree obtained therein 
the Maharaja purchased Foxs right in the 
lands in March in 1896; and thereafter 
settled the same to Babu Kesho Prasad 
Singh by the lease mentioned above. The 
defendants set up aright of cecupancy in 
answer to the plaintiff's claim for ejectment. 
They did not and could not claim from or 
through Fox, but on the basis of indepen- 
dent grants from the Maharaja which did 
not expressly grant to them or their father 
occupancy rights. The first question in- 
volved in the case was whether evidence 
otherwise relevant under the Evidence 
Act, for the purpose of proving zerazt was 
excluded by s. 120, Bengal Tenancy Act, 
namely whether assertions by the proprietor 
in documents executed after March 2, 1883, 
that a particular piece of land was his 
zerait, were admissible in evidence. 

The second question that was raised, as 
appears from the judgment of Das, J., was 
whether even if the lands were zerait 
before 1891, they had been converted into 
royti lands by the act of the Maharaja in 
granting occupany lights to Fox in 1891. 
Whether ozcupancy rights could be con- 
ferred by grant was not, therefore, directly. 
in question in that case, and it would have 
been a material question only if the defen- 
dants had claimed through Fox. But for 
repelling the defendant's contentions on 
the second of the aforesaid question Mr. Sen, 
appearing for the Maharaja raised a larger 
question, He said the grant of occupancy 
Tights to Fox by the document of 1891 
was ineffective in law, as occupancy rights 
flow from status created by statute, and 
cannot be the subject-matter of grant. 
Dass, J. after examining the question from 
a historical point of view, accepted the said 
contention of Mr. Sen. At p. 430* of the 
report he summarised his conclusions thus : 
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“In this view the transaction between the Raj 
and Mr, Fox did not operate to bring into exist- 
ence in favour of Mr. Fox a right of occupancy in 
this land, but conceding that the status could in 
law and was in fact conferred on Mr. Fox, I do 
not think that there is any warrant for the view 
that by such grant the character of the land was 


changed,” 

Tne Patna High Oourt decreed the 
Maharaja’s suit for ejectment and the 
surviving defendant preferred an appeal to 
the Privy Council: Bindeswart Prosad 
Singh v. Kesho Prasad Singh (3). The Privy 
Council alfirmed the decree made by the 
High Court, but in doing so Sir John Edge 
made the following-observation at p. 1674 of 
the report: 

“It is stated in the plaint that after some time 
Mr. Fox was granted occupancy rights ta the lands 
by the Maharaja, That statement wag not tra- 
versed in the written statement, and must be treated 
as admitted. The grant or gift of such right of 
occupancy appears to have been, as stated in the 
judgment of Das, J. in 1891 for valuable services 
rendered to the Kaj by Mr. Fox. A right of oc- 
cupancy under the Bengal ‘Tenancy Act, 1885, 
appears to be a statutory right and is not con- 
ferred by a gift from a proprietor. However, that 
may be, Mr, Fox became in arrears for three years 
in the payment of the rent of the lands, and in 
1595 the then Maharaja brought a suit against 
him for arrears of rent and obtained in that suit a 
decree. In execution of that decree Mr. Fox’s 
right and title to the lands were, on March 2, 
1836, sold by auction, and were purchased by the 
Maharaja of Dumraon and then such rights of 
occupancy, if any, as Mr. Fox had in the lands, 
were extinguished.” 

_ If the matter had rested with an obiter 
dictum ofthe Patna High Court, I would 
have without hesitation held that rights 
exactly similar to occupancy rights could 
be conferred by grant, The phrase toccu- 
pancy rights” connotes a bundle of delinite 
and well-ascertained rights, one of them 
being the right of the royt to remain on 
tne Jand in spite of the landlord's will as 
long as he pays rent; [ am speaking here 
of localities where Act VIII of 1069 isin 
force, as is the Case before me. Tne right 
of a landlord in Bengal to grant settlement 
of his land in any manner and on any 
terms he pleased was expressly recognized 
by Regulation 5 and 13 of 1812, and Regu- 
lation 3 of 1819, and my own view is 
that the scope of contract has its normal 
course in the domain of letting out of 
agricultural lands, subject only to specitic 
and well detined qualitications and restric- 
tions intended or devised for the pro- 
tection of agricultural tenants, but within 
those restrictions landlords and tenants 
are free to regulate their rights by con- 


track. Occupancy rights are creatures of 
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statutes, or to be. more precise the crea- 
tures of custom adopted by statute, which 
by defining the nature of the evidence, 
which a person claiming such rights is 
required to adduce, have extended such 
rights to alarger class of ryots: sce Tha- 
koorani Dassee v. Bishesher Mokherjee (4), 
especially the passage in the judgment of 
Campbell, J. at p. 65. They are creatures 
cf custonf or of statute only in the sense 
that acquisition of such rights by ryots 
does not depend upon the bounty or gift 
of the landlord, but they can be acquired 
against his will. 

This in my judgment does not imply that 
the landlord cannot by grant confer on his 
tenant, rights exactly similar to rights of 
occupancy. He can in his grant define 
rights which be js granting tohis tenant, 
by mentioning in detail in the different 
clauses of the potta the exact incidents 
of the rights he is granting. If he does 
so, the yot or tenant would get these 
rights, and I can conceive of no principle 
of law which would prevent the ryvt or 
tenant from successfully asserting those 
rights given to him by his potta against 
his landlord. To make my meaning clear 
I will take the fotlowing illustration. A 
landlord brings a person who is absolutely 
a stranger to the village in Bengal where 
the Bengal Tenancy Act is in force and 
immediately thereafter settles on him 
a piece of agricultural land of the said 
village. In the potta he states expressly 
that the ryot will have (a) the right to re- 
main on the land from generation to 
generation; (b) that he would be ejected 
on two grounds only, namely for using the’ 
land in a manrer which renders it unfit 
for the purpose of tenancy, or for breaking 
a condition in the lease which is consistent 
with the provisions of the Bengal Tenancy 
Act, (c) that his rent would be enhanced 
only if it is below the prevailing rates of 
rent in the locality paid by occupancy 
ryots: on the grounds of rise of the price 
of local Staple food crops; on the ground 
that the productive powers of the land 
have been increased by natural forces or 
by improvements effected by the landlord; 
and by written and registered contract 
but only to the extent of not more than 
two annas in the rupee and on no other 
grounds whatsoever and the enhancement 
can be enforced only at intervals of 15 
years: (d) that the ryot shall be entitled 
to transfer the land by a registered instru- 
ment, and if the iransfer is not by way of 

(4) 3 W R Act X at p, 65; B L R Sup. 202 (F B), 
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gift to a relation by blood within three 
degrees of relationship, a fee to be paid to 
the landlord by the transferee equal to 20 
per cent. of the consideration money or 
value of the tenancy: (e) that the ryot shall 
be entitled to effect improvements: and (f) 
that arrears of rent will bea first charge 
and landlord would be entitled to sell tre 
holding for arrears of rent. 

I do not see why such a ryot cannot 
insist on these rights from the moment he 
is inducted on tke land and before he has 
occupied the land for 12 years. I do not 
see any difference also if the potta instead 
of mentioning the rights conferred in such 
detail had simply stated that the grantee, 
the rvot, will have all the rights which 
are enjoyed by occupancy ryots in Bengal. 
The rights conferred by such a grant 
would be considered to be defined adequa- 
tely, and with precision, as the incidents 
of cecupancy rights are well-defined. It 
may be that in one respect only there may 
be a difficulty, namely about the right of 
pre-emption of the landlord, by viriue of 
Tule against perpetuities. but I do not see 
any difficulty so far as the right of oc- 
cupation of such a person is concerned. 
On these principles I would decide that the 
defendants in the case before me cannot 


‘be ejected on the notice to quit, served in 


the present case, as the landlord had by- 
Ex. A conferred on the tenants aright to 
remain on the land permanently and had 
contracted himself out of the right to ter- 
minate the tenancy by a six months 
notice to quit. But the effect of the observa- 
tions made by Sir John Edge, which I 
have quoted above, has to be considered, 
These observations are no doubt obiter 
dicta, but on that grcund alone they can- 
not be brushed aside, fur an obiter dictum 
of the Judicial Committee of the Privy 
Council stands on a different footing from 
an obiter dictum appearing in a judgment 
of a High Court. In Mata Prasad v. 
Nageshwar Prasad (5), where the Sub- 
ordinate Judge had disregarded a principal 
formulated in a judgment of the Judicial 
Committee on the ground that it was obiter 
dictum, the Judicial Committee made the 
following observations at p. 417“ of the re- 
art: 
ii “In view of the peculiar course adopted by the 
Subordinate Judge in dealing with this case, and 
(5) 52 I A 398; 91 Ind. Cas. 370; A LR 1924 P 0 279; 
47 A 883; 28 O 03523 OWNS; L R6A (PC) 1d» 
24ALJ1; 438 © L J &1; (1926) M W N 83; 50M 
Bo). 13 O LJ 19; 80 0 W N 626; 28 Bom. L R 1110 
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in order to prevent other Courts in India from 
falling into the same error, their Lordships think 
it desirable to point out that it is not open to the 
Courts in India to question any principle, enun- 
ciated by this Board although they have a right 
in examining the facts of any case before them 
to see whether and how far the principle on which 
stress is laid applies to the facts of the particular 
case.” 

See Nagarbashi Banik v. Megnath (6), at 
p. 456* wnere the said passage is quoted 
and explained. 

If, therefore, Sir John Edge had defi- 
nitely decided that the principle is that 
occupancy rights, or rights exactly similar 
to occupancy righis cannot be conferred 
by grant from the landlords, I would have 
been bound to give effect to contention of 
the appellant, and to decree the appeal- 
But my reading of the whole of aforesaid 
passage in Maharaja of Dumraon’s case (3); 
which 1 have quoted above, Bindeshwar Pra- 
sad Singh v. Kesho Prasad Singh (3), is that 
the Judicial Committee did not definitely 
decidethe point nor did it decide it finally, 
but reserved to itself further consideration 
of the principle laid down by Das, J. that 
“occupancy rights cannot be conferred by 
gift or grant from the landlord,” if a case 
calling for its consideration, were to arise 
later on. J accordingly hold that Lam not 
bound by the aforesaid observation made 
in Maharaja of Damraon's case (3), on the 
ground that it is not the final opinion of 
the Judicial Committee. I accordingly 
hold the terms of Ex. A prevent the plain- 
tiff from ejecting the defendants on the 
basis of the notice to quit served on them. 
The result is that this appeal is dis- 
missed with costs. The prayer for leave to 
appeal under s. 15 of the Letters Patent is 
granted. (Letters Patent Appeal No.8 of 
1936 was summarily dismissed—by Guha 
and Bartley, JJ. on July 31, 1936). 

D. eal dismissed, 

(6) 58 O 449 at p 456; 129 Ind. Qas. 839; AIR 1931 
Oal. 171; 37C W N 801; 52 C L J 158; Ind. Rul. (1931) 
Cal. 279. iad eat 
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MADRAS HIGH COURT 
Oivil Revision Petition No. 1436 of 1934 
February 5, 1937 
CORNISH, J. 
PEDDISETTIL RANGAYYA SETTI— 
PETITIONER 
Versus 
GUDURU VENKATASUBBA REDDI 
AND OTHERS—RESPON DENTS 


Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 2, 16—Decree-holder, meaning of- Whether 
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includes transferee decree-holder until recognised 
under r. 16. i 

The word ‘decree-holder’ in the Civil Procedure 
Code means the person in whose favour a decree 
has been passed. This is the meaning which the 
word must bear in O. XXI, r. 2, providing for the 
recording of satisfaction of adjustment of decrees 
between the decree-holder and the judgment-debtor. 
Until the transferee has taken steps under O. XXI, 
r. 16 for sanction to execute the decree the execut- 
ing Court cannot recognise any other person than 
the decree-holder on record. Nayinsikh Jayanara- 
yana v. Seerapu Polayya (4), relied on. Sadagopala- 
chartar v. Raghunathachartar (|), Balakrishna Pillai 
v. Muni Reddi (2) and Dharani Mudali v. Meenamba 
Bai (3), held no longer good law. 


C. Rev. Pet. under s. 25 of Aci IX of 1887 
praying the High Court to revise the order 
of the Court of the District Munsif of Nellore, 
dated August 17, 1934, and made in E. P. 
ares of 1933 in 5. C. S. No. 563 of 
1933. 

Mr. B. V. Ramanarasu, for the Peti- 
tioner. 

Ch. Raghava Rao, for the Respondents. 

Judgment.—The petitioner in this Civil 
Revision Petition is the judgment- debtor in 
a suit S. O. No. 563 of 1933. The decree- 
holder in that suit was judgment-debtor 
of the present petitioner in another suit 
S.C. No. 1112 of 1933. The decree-holder. 
in the first of these suits transferred his 
decree to the present respondent on July 
9, 1933. But on August 17, 1933, the peti- 
tioner and the decree-holder apparently 
without the knowledge or consent of the 
transferee, made an adjustment of the 
decrees which they had obtained against 
one another. The adjustment was duly 
certified to the Court. An agreement was 
drawn up between the petitioner and the 
transferor which recited that the decree in 
5. C. No. 563 of 1933 had been transferred, 
and that as this transfer had not been 
recognised, the transferor “should file full 
satisfaction memo for the present”. When 
one year later the transferee applied under 
O, XXI, r. 16, for execution of the decree 
in S. O. No. 583 of 1933, he was met with 
the objection of the judgment-debtor that 
the decree had been adjusted. The ques- 
tion is whether in the circumstances the 
objection can prevail. I think it must. 
The lower Court in coming to an opposite 
conclusion has proceeded on the authority of 
Sadaguopalachaiiar v. Raghunathachariar 
(1) where it was held that transfer of a 
decree is effective to pass the property in 
the decree without any formal recognition 
of it by the Court. But that case, as well 
the two other cases cited by the learned 

(1) 33 M 62; 3 Ind. Cas. 938; 6 M L T 279. 
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Counsel for the respondent Balakrishna 
Pillai v. Muni Reddi, (1911) 14 Ind. Oas. 
702 (2; and Dharani Mudali v. Meenamba 
Bai, (1912) 17 Ind. Cas. 617 {3; which are 
in his favour, belong to a period when 
the definition of ‘decree holder’ in the Code 
included the transferee of the decree. The 
present definition of ‘decree-holder’ is more 
limited. elt means the person in whose 
favour a decree has been passed. This is 
the meaning which the word must bear in 
O. XXI, r. 2 providing for the recording 
of satisfaction of adjustment of decrees 
between the decree-holder and the judg- 
ment-debtor. Until the transferee has 
taken steps under O. XXI, r. 16 for sanc- 
tion to execute the decree the executing 
Court cannot recognise any other person 
than the decree-holder on record; Nayin- 
sikh Jayanarayana v. Seerapu Polayyu (4). 
This may involve the position inat a 
judgment-debtor cannot safely settle his 
debt with the transferee prior to the trans- 
feree’s application under r. 16 or that the 
transferee on applying to execute his decree 
may find as in the present instance that 
the debtor and the decree-holder have 
Since the transfer composed the matter. 
But these are the risks attendant upon 
taking an assignment of a decree. No 
doubt a transteree who tinds that the 
decree cannot be executed because the 
decree had already been satistied or adjust- 
ed has his remedy by way of suit against 
his transferor. But this is a matter with 
which the executing Court has no concern. 
In the result, therefore, 1 must allow the 
revision petition with costs throagnout. 

AN. Revision allowed. 

(2) 14 Ind. Cas. 702. 

(3) 17 Ind, Cas, 617; 12 M L T 592. 


(4) 68 M L J 392; 159 Ind, Cas. 54s; (1935) M WN 
203; 4L L W 295; A I R 1935 Mad. 383; 6 R M 916, 


RANGOON riGH COURT 
Criminal Appeal No. 97 of L927 
February 17, 1937 
RuBERTS, O. J. AND LEAUH, J. 

NGA AUNG PH—APPELLANT 
VETSUS 

 EMPEROR—Opposits Party 

Evidence Act L of 1572), ss. 183, Llu vtus.—Cor- 
roboration, rules us to, urscu:sed — Uncorroborated 
testimony of accompiue — Vulue of — Lndependens 
testumony, necesstiy of—‘T'arnted evidence, tf sufficient 
for corrovoration— Criminal trrul—dury—Wurning 
that conviction cannot be based on wneorroborated 
testimony of accompiice —Necesstty of. 

in the illustrations to s. Lld, MWvidence Acs, it is 
pouted out that the Couib may presume that au 
accomplice ig unworthy of creuit unless he 18 cor- 
roborated in material particulars; and-iMaylisn pews. 
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tice has proceeded upon exactly the same footing, It 
isa rule of practice not a rule of law, for to make a 
hard and fast rtile would be to fetter the Court when 
a vompetent witness is before it. The rule of law 
says he is competent to give evidence, and the rule 
of practice says it is almost always unsafe to convict 
upon his testimony alone. But the rule of law to 
this extent triumphs over the rule of practice that if 
special circumstances exist which render it safe 
in an exceptional case to act upon the ancorroborated 
testimony ofan accomplice and upon that alone, the 
Court will not merely for the reason that the con- 
viction proceeds upon such uncorroborated testimony 
say that the conviction isillegal. This is the plain 
meaning of s. 133. (p. 706, col. 2; p. 707, col, 1.] 

[Case-law discussed.| | 

There is nothing whatever in the Evidence Act to 
suggest that the word ‘corroboration’ in British India 
has a specialized and different meaning from that 
which it bears in other parts of the British Empire. 
(p. 708, col. 1.) 

Where there isa jury, the Judge should warn the 
jury of the danger of convicting a prisoner on the un- 
corroborated testimony of an accomplice or accom- 
plicesand may, if he chooses, advise them not to 
convict, but he may point out to them that it 1s within 
theirlegal province to convict if they believe his 
testimony. Re Meunier (5), E. v. Stubbs (T) and 
R. v. Parler (8), relied on. |p. 707, col. 1. 

Corroboration means independent testimony, Where 
itis required, it ig necessary kecuuse the evidence 
sought to be corroborated is in scuo way unreliable. 
When inthe case of an accomplice it is desirable 
because the accomplice’s evidence comes Irom a tainted 
source, the nature of the corroboration iequired is 
not mere evidence ofa tainted kind but fresh evr 
dence of an untainted kind. A. v. Baskerville (11) 
and R. v. Noakes (13), followed, Aung Hla v. ii mperor 
(1), dissented from. Lp. 708, col. 1.) : Ba 

Or. A. from an order of the Additional 
Sessions Judge, ‘Tharrawaddy, dated Janu- 
ary ll, 1437. 

Mr. C. K. Ray, for the Appellant. 

Mr. E.W. Lambert, tor tue Crown, 

Roberis,G.J.—This is an appeal by 
Nga Aung Pe who was convicted oa Janu- 
ary ll, 1937, by the Assistant Sessions 
Judge ot Tnarrawaddy of tue offence of 
waging war against the King-Hmperor con- 
trary to B. 121, indian Penal Uode, at the 
ume of the rebellion at Tharrawaddy in, 
193L and was sentenced to death. A ques- 
tion was first raised as to the Validivy of 
the proceedings because the District Magis- 
trate took cognizance of the case betore 
the. complaint indicated in s. 190 nad been 
made, He took cugnizance by transferring 
it to the Additional Magistrate on July 
27, 1936 under s. 192 (1), Criminal Proce- 
dure Uode. But when the sanction of, 
Government wus received in August he took. 
fresh cognizance of tne case aud agan 
remitted it to the Additional Magistrae, 
Lam satistied that wie proceedings, Cow- 
menced after sanctiuo had been given aud 
a complaint laid in accordance with s. 1Yo, 

were Valid,- 
It was alleged that the appellant took part 


~ 


4. 
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in attacks at Ahpyauk, Ledu and Yegyi 
outposts ‘in April and May 1931, and the 
case against him depends on the evidence 
of an accomplice Tha Nge Lay reinforced 
as regards the incidents at Ahpyauk by 
U Kyaw Myaing who was a headman, and 
asregards Yegyi by two other accomplices 
who took part in the rebellion, Maung E 
Maung and Maung Shein. The evidence of 
U Kyaw Myaing, as I shall later have 
occasion to remark, was unsatisfactory and 
on review of the case presented by the pro- 
secution witnesses it was necessary to 
examine the question of how far, in British 
India and Burma, the evidence of an ac- 
complice requires corroboration and care- 
fully to consider the case in Aung Hla v. 
Emperor (1). In this case there were no 
fewer than seventy-one appellants and the 
Court was obliged to deal with a large 
number of questions and explain what con- 
stituted the offence of waging war against 
the King. Many propositions were laid 
down in the judgment one of which was as 
follows “that the evidence of an approver 
may be corroborated by the evidence of 
another approver’, (per Page, ©. J. at 
p. 427*),and Iam invited to assent to this, 
and indeed it is suggested that it is binding 
on me. With the utmost deference but 
with a corresponding emphasis I must 
decline to accept this invitaticn and sugges- 
tion. J feel obliged to dissent from it and 
there is nothing in the report which shows 
that the observation was anything but obtier 
dicium. Indeed the learned Chief Justice 
at p. 423* remarked : 

“As those are the first appeals that have come 
hefore the Court in connection with the recent dis- 
turbances in Lower Burma we desire to add some 
observations upon two matters that were canvassed 
before us at the hearing of these two appeals.” 

The second of these matters was as fol- 
lows : 

“Whether and in what circumstances (a) the evi- 
dence of an approver, (b) the confession of a co-accused, 
can be treated as evidence against an accused person 
in British India.” 

Respecting the confession of a co-accused 
I desire to offer no observations save that 
it is governed by s. 30, Evidence Act, 1872. 
And with respect to the evidence of an 
approver it can of course be treated as evi- 
dence and is governed by s. 133 of the 


same Act which runs as follows: 

“Section 133. Anacccmplice shall be a competent 
Witness against an accused person, and a conviction 
is not illegal meiely because it proceeds upon the 
uncorroborated testimony of an accomplice.” 


(1) 9R-404; 135 Ind. Cas. 829; A I RB 1935 Rang. 
235; (1931) Cr, Cas. 875; 33 Cr..L J 205: Ind. Rul, 


(1932) Rang. 65 (S. B.). 
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But the learned Chief Justice proceeded 
not only to consider these questions, but 
also the further question as to whether the 
evidence of an approver may be corrobor- 
ated by the evidence of another approver. 
I am of opinion that it cannot. In consider- 
ing this matter the learned Chief Justice 
quoted in extenso a number of illustrations 
tos.114. which do not in strictness form 
part of the Act. I do not, however, desire 
in the least to cavil at any of these illus- 
trations but merely to observe that what 
principally falls to be considered is the 
precise Meaning of s. 133 itself. Tt must be 
remarked that this section is entirely at one 
with the English Common Law, though by 
s. 30 of the Act ina joint trial the confes- 
Slon of a co-accused may be “taken into 
consideration” by the Court as against his 
co-acctused as well as against himself, and 
to that extent and that extent only the 
English Common Law rule has been widened. 
Thus it appears in Russell on Crimes, 7th 
Edition at pp. 2282 and 2286: 

“At Common Law an accomplice is a competent 
witness both against and for his confederates at every 
stage of the prosecution (see also The King v. James 
Abdood (2) it being established that an accom- 
plice is a competent witness, the consequence is 
inevitable, that if credit be given to his evidence 
it does not asamatter of law requires confirmation 
from another witness: Per Ellenborough, C. J., in R. 
v. Jones (3); Rex v. Hastings (4), per Denman, O. J., 
Park, J. and Alderson B.” - 

See also Re Meunier (5) and R v. Tate (6). 
The learned Chief Justice said that to con- 
strus the seciions of the Indian Act in the 
light of the English Law on the subject was 
based upon fallacious reasoning and led to 
pronouncements of the law in a sense in- 
consistent with the express provisions of 
the Act. Ido nct so regard it and it ap- 
Pears to me thatthe Jaw in England and in 
British India upon this topic is exactly the 
same. Now in the Illustrations tos. 114 
it is pointed out thatthe Court may presume 
that an accomplice is unworthy of credit 
unless he is corroborated in material parti- 
culars; and English practice has preceeded 
upon exactly the same footing. It is a rule 
of practice not a rule of law, for to make a 
hard and fast rule would be to fetter the 
Court when a competent witness is before 
it. The rule of law says he is competent to 
give evidence, and the rule of practice says 
itis almost always unsafe to convict upon 

(2) (1788) 1 Leach 464; 168 E R 334, 

(3) (1809) 2 Camp. 131; 170 E R 1105. 

(4) (1835) 7 C & P 152; 173 ER 67. 7 

(5) (1894) 2 Q B 415; 63 LJM O 198; 10R 400; 711 
T 403; 42 W R 637; 18 Cox. OC 15. 

(6) (1908) 2 K B 680; 77 L-J K B 1043; 727 P 391; 
99 L T620;21 Cox. O 0693; 52 8 J 699, 
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his testimony alone. But therule of law to 
this extent triumphs over the rule of practice 
that if special circumstances exist which 
render it.safe, in an exceptional case to 
act upon the uncorroborated testimony 
of an accompliceand upon that alone, the 
Court will not merely for the reason that the 
conviction proceeds upon such  uncorro- 
borated testimony say that the conviction 
is is This is the plain meaning of 
s. 133. 

In England most of these cases are tried 
by juries. In Burma must of them are 
not. But the rule of practice is exactly the 
same. Where there is a jury the Judge 
should warn the jury of the danger of con- 
victing a prisoner on the uncorroborated 
testimony of an accomplice or accomplices 
and may, if he chooses, advise them not to 
convict, but he may point out to them that 
it is within their legal province to convict 
if they believe his testimony: R. v. 
Stubbs (7); Re Meunier (5) (per Cave, J 
at p. 418*) and R. v. Farler (8). 

Where there is no such caution the 
Court will quash the conviction: E, v. 
Norris (9) and R. v. Beebe (10). Where 
there is a proper caution, and the jury 
convict, the Court of Criminal Appeal will 
review all the facts. It will quash the 
conviction if, and only if, the verdict is 
Clearly unreasonable and unsupported by 
the evidence: R. v. Baskerville (11) and 
ft. v. Bryant (12) and see Archbold, Edno. 24, 
p. 461, and Roscoe’s Criminal Evidence, 
Edn. 14; at pp. 153 and 154. 

_ In this country, when there has been a 
jury, the Court is obliged, when no excep- 
tion can be taken to the summing up, to 
accept the jury's verdict. If exception is 
taken to the summing up the Court will 
consider the matter and act as the rules 
of law and prudence dictate. Where there 
is no jury the Court should look at all the 
circumstances of the case and consider 
whether having regard to all the circum- 
stances of the case it is one in which a 
conscientious and intelligent jury properly 
cautioned would have recorded a convic- 
tion; and if it has a doubt upon this 


(7) (1855) 25 LJ MC 16; Dears 555; 1'Jur, 5; 
WES 7 Oox. O O48, ANAN, 
I GE hee & P a 173 E R 418, 
j r. App. 154; 86 L JK Bslo: 116 
Ba sy en 0 © 601, Ki eee 
10) 5) 28 Cox. C C 47; 133 L T 738; 89 J P 175: 
41 T L R635; 19 Cr. App. Rep. 22. i Pa 
(11) (1916) 2 KB 655; 86 LJKB 28; 115 L T 453; 
80 J P 416; 25 Cox. O O 524; 60 S J 696. 
(12) (1917313 Cr. App. 49. 


a a r 


*Page of (1694) 2 Q. B—[ĝfa] 7m 
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matter then a conviction recorded by a 
Magistrate or Sessions Judge will not be 
supported. I cannot see why it is sug- 
gested that there is any diferenca be- 
tween the law of England and of British 
India with regard to this. The only dis- 
tinction between the two is that the rule 
of Common Law which exists in England 
is enshrined in a Statute in India. The 
rule of practice remainsthe same. It has 
been said in English cases that the rule of 
practice is virtually a rule of law: all 
this means is that the practice laid down 
must be followed with the same precision 
as if it werea rule of law; not that the 
rule of law has been obliterated by the 
rule of practice, but that both must be 
observed with equal care. The rule of 
practice must not be subordinated tio the 
rule of the law but both must be con- 
sidered together as though the rule of law 
comprised the rule of practice. How neces- 
sary it is that rule of law should exist 
is shown by the Illustrations given under 
cl. (b) of s. 114: 

“A, a person of the highest character, is tried for 
causing a man’s death by anact of negligence in 
arranging certain machinery. B, a person of 
equally good character who also took part in the 
arrangement, describes precisely what was done 


and admits and explains the common carelessness 
of 4 and himself,” 

and 

“a crime is committed by several persens. A, B 
and C, three of the criminals are captured on the 
spot and kept apart from each other. Each gives 
an account of the crime implicating D, and the 
accounts corroborate each otber in such a manner 
as to render previous concert highly improbable.” 


In each cf these Illustrations the evi- 
dence of an accomplice is not open to the 
objection that it is likely to be unworthy 
of credit, in the first because ex hypothesi 
the accomplice is a person of good charac- 
ter but guilty of negligence merely, in the 
second because persons of bad character 
cannot have corspired to bring a false 
charge, since from the facts as set out 
there was no opportunity for conspiracy 
and they are all agreed about matters 
revealed by them independently in so far 
as they implicate the accused. In such 
cases it may no doubt be safe to convict. 
But the testimony of accomplices in 
general, and in the absence of special cir- 
cumstances such as these, is open to a 
twofold objection: (1) Where the accom- 
plice kas been guilty of an act of moral 
turpitude the value of his sworn testimony 
is lessened by reason of his admittedly 
bad character. (2) He may swear falsely 
in order to shift the guilt from himself, 


108. 
And if the accomplice is an approver and 
gives his evidence under express promise 
of a pardon or in circumstances from 
which some hope -of lenient or preferen- 
tial treatment may be impiied provided 
he discloses everything, he may for yet a 
third reason be likely to favour the prose- 
cution and therein tó exceed the bounds of 
truth. Thus to tho testimony of an appro- 
ver all ihree objeciiong may be taken; to 
that cf an accomplice, merely, only one or 
in some instances two: but even in the 
latter case the evidence, in general comes 
from a tainted source; and when it does 
so it is prudent to disregaid it unless it be 
corroborated in some material particular 
implicating ihe accused. Inthe rare cases 
in which it does not doso, and in which 
it may he relied cn, effect may be given 
to that reliance. l 

There is nothing whatever in the Evi- 


dence Act to suggest that the word ‘corro-: 


boration’ in British India has a specialized 
and different meaning from that which it 
bears in cther parts of the British Empire. 
And-it hes been laid down very clearly 
that the evidence of one accomplice can- 
not be corroborated by that of another. 
Indeed since an approvers testimony ‘is 
even more’ open to suspicion than that of 
an ordinary accomplice the learned Chief 
Justice went further in saying that one 
approver could corroborate another,, than 
if he had said that.one accomplice could 
do so. Corroboraticn means independent 
testimony. Where it is required, it is 
necessary because the evidence sought to 
be corroborated isin some way unreliable. 
When in the case of. an accecmplice it is 
desirable because the accomplice’s evidence 
comes Iram a tainted source, the nature 
of the corroboraticn required is not mere 
evidence of 2 tainted kind but fresh evi- 
cence cf an untainted kind. ‘This rule was 
not only laid down in R. v. Baskeriille 
(11) but was enunciated in R.v. Noakes 
(13) as far back as 1832, long before the 
Evidence Act.. Hence againin Edn. 7 of 
Russell on.Crimes, published in 1909 before 
Baskerville’s case (11) in 1916, itis said at 
p. 2292: 

“The practice of requiring conflimation where 
the case for the prosecution is supported by one 
accomplice applies equally when two or more 
accomplices are brought forward against a pri- 
soner. 


Since s. 1¢8, Evidence Act, lays down 
that a conviction is not illegal merely 
becaise-it proceeds upon the unccrroborat- 
ed testimony of ən accomplice, it follows 
03) (1832) 5 Carik E 996; 112 E R 996, = 
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indica 
that if there be three accomplices A, B 
and C, the Court may reject the evidence 
of A and convict upon the uncorrcborated 
testimony of B und C, or reject A's and 
B's evidence and pr.ceed to convict upon 
C’s evidence alone. Bus itis a misuse of 
words to sey that the evidence of anyone 
of these witnesses can ‘corroborate’ that 
of another: there is no corroberation be~ 
tween accomplices if the surece of their 
evidence is tainted, and a Court which 
convicts in such a case 1s convicting upon 
uncorroborated testimony. 

It is jmportant to realize what is, and 
what is nct, coroboraticn. Once the evi- 
dence of a. witness is open to suspicion 
and by » rule of prudence corroboration 18 
required subject to whatI am just abcut 
to say il must proceed frem an untainted 
source, Otherwise if is not corroboration at 
all. Evidence from an accomplice whore. 
testimony is tainted. is only corrobo- 
rated by evidence from an untainted 
source, or from a source which though. 
tainted corroborates the testimony of the 
first accomplice on matters implicating ihe 
accused with a criminal offence in such, 
circumstances that the Court is satisfied 
that there can have been no collusion. 
between the tainted witnesses, and that, 
therefore, the objecticn that the evidence 
ig tainted has lost its force. Jt must be. 
observed that there is often a. danger as Lo 
Three men may agree be 
forehand to implicate a fourth if they are 
caught in the commission of a crime: even 
though kept apart, their accounts of. the 
circumstances may tally: and thus thé 
question of the probability of their collusion 
even in- a. case such as-is mentioned in. the. 
seccnd Illustration given to s. 114 must 
not be altogether left out of account. lt has 
to be remembered that a witness who 
beldly confesses to. the commission of a 
erime for which he is not to receve 
punishment, and at the same time pur- 
poris to assist justice by furnishing evi- 
dence against his associate in that crime 
displays characteristics of the meanest 
type. It has been lightly observed, that 
it is not in iLe public interest that there 
should be honour amongst thieves; but 
where dishonour stands confessed, as it 
does; .by the evidence of an acccmplice, 
{hough in law a conviction may follow on 
his uncorroborated testimony, tLe ulmcst 
care should be taken by the Court or jury, 
or by any appellate tribunal, to see that 
the special circumstances of the case justify 
reliance upon this ‘rule. of law to the 
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exclusion of the rule of practice dictated 
by reasonable caution and endorsed by 
the wisdom of the Judges over a consider- 
able period of years ina large number of 
widely differing cases. ; 

In the present cass we intimated during 
the course of the argument that the evi- 
dence of Tha Nge Lay, the principal wit- 
ness for the prosecution which was the 
evidence of an accomplice was in itself 
unsatisfactory. He acknowledged that 
before the matters under review he was at 
enmity with the appellant and hid not 
been on speaking terms with him because 
as he said the appellant had beaten him. 
We also intimated that in our view the 
evidence of the headman, U Kyaw Myaing, 
which was before us as that of an indepen- 
dent witness implicating the appellant 
could not safely be entertained. U Kyaw 
Myaing failed to identify Tha Nge Lay as 
one of the rebels, and other witnesses 
present at the same time at the fishery 
hut at Ahpyauk failed to identify the appel- 
lant. No clear reason was given why U 
Kyaw Myaing should have been able after 
„a lapse of five years to identify the appel- 
lant who was merely alleged to have been 
one of a gang and who was not alleged to 
have spoken to the witness or to have 
attracted his particular attention. U Kyaw 
Myaing said he had never seen him before 
these events or since then until the identi- 
fication parade. After U Kyaw Myaing 
was tied up,-if the witness Tha Nge Lay 
is speaking the truth, he was driven away 
in a cari, and the appellant is said to have 
followed in another and different cart. He 
had, therefore, the less opportunity to ob- 
serve his features. At the identification 
parade the appellant was the only man 
present with a facial scar, and his des- 
.cription had been published to all and 
sundry by the Police as having a scar of 
this character. We do not think it would 
be safe to accept the evidence of U Kyaw 
Myaing alone with regard to his identity. 

At that stage in the proceedings the 
case appeared to resolve itself into one in 
which we were asked to convict upon the 
testimony of two rebels, Maung E Maung 
and Maung Shein, prosecution witnesses 
Nos. 9 and 10. They were both acc mplices 
though not approvers and I am of opinion 
that this was a case in which the Court 
might, asa matter of law, have convicted 
upon their evidence alone having regard 


to s. 133, Evidence Act. 1 am also of 
opinion that to convict in such circum- 


stance, had the matter rested there, would 
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have been to convict not upon corrohorated 
testimony but upon the uneorroborated 
testimony of these two accomplices. In 
law I think it would have been permis- 
sibie, but it is not necessary to decide whe- 
ther in the parlicular circumstances it 
would have been prudent or not. The 
defence witnesses make it clear that the 
appellant was in the neighbourhood at the 
time of the rebellion. Evidence of oppor- 
tunity to commit the offence is of course 
not corrobcration. But when having regard 
to this evidence, I look at the appellant’s 
own statement to the Sessions Court 
I think that substantial corroboration of 
the evidence of his accomplices, that he 
took part in the rebellion at Yegyi, at last 
emerges. The accused was asked whether 
he desired to give any information as to 
the allegation that he absconded after the 
rebellion and remained absent from his 
village for a period of several years. The 
object of this question was nət to cross- 
examine him but to afford him an oppor- 
tunity for making his defence and he 
availed himself of the chance. He said 
he had eloped with a woman before the 
rebellion and being afraid he had commit- 
ted an offence in so doing “went to other 
place”. He then said he moved near to 
Maubin atid was there for four or five 
years. Before doing so he lived 3 or 4 
months with this women at Myitkyo. 
The object of this story was to induce the 
Court to believe that he had gone away, 
before the rebellion, right out of the neigh- 
bourhood in which his friends and usgo- 
ciates lived, through fear that his asso- 
ciation with this woman might subject 
him to legal penalties or social ostracism 
or both. 

Nothing could be farther frem the truth. 
It transpires from the defence evidence 
that when he eloped he merely left his 
own Village aud went two or ihree miles 
away and that he was actually living 
within the sound of gun-fire at Tegyi when 
the rebellion took place, Myitkyo being a 
village within this close proximity to the 
scene. After the rebellion tock place he 


‘returned first of all fo his own village and 


then later abseconded and went to live at 
Maubin, a place at which he could not be 
traced and a very long distance away. In 
my cpinion he clearly absconded after the 
rebellion but has tried to pretend that his 
absence from the neighbourhood was due 
to his elopement whereas he remained in 
the neighbourhood with the woman with 
whom he eloped and left it only after the 
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date of the rebellion. In my view this 
misleading reply to the examining Judge 
affords strong corroboration of the wit- 
nesses’ story. It is shown that he was in 
the neighbourhood at the time of the al- 
leged offence and absconded shortly after- 
wards, whereas he has sought to show 
that he left the neighbourhood before 
and has sought to give an entirely false 
reason for having gone to reside in the 
district of Maubin. For these reasons I 
am of opinion that the conviction in the 
Sessions Court was right and must be 
affirmed. Page, C. J. in Aung Hla v. 
Emperor (1) pointed out that in cases of 
this gravity the penalty which the Courts 
should normally pass is the death penal- 
ty and that the prerogative of mercy, if 
it is to be exercised at all rests with the 
Crown and its advice, and not with the 
High Court, I agree with this view and 
accordingly I would affirm the conviction 
under s. 121, Indian Penal Code, recorded 
against the appellant and confirm the sen- 
tence of death passed upon him. 

Leach, J.—If the case for the prosecu- 
tion rested on the evidence of the accom- 
plice, Tha Nge Lay, and of the headman, 
U Kyaw Myaing, I should have no hesi- 
tation in saying that tke prosecution had 
failed to establish its casa. Tha Nge Lay, 
in addition to being an accomplice, had, 
on his own showing, enmity against the 
appellant. The evidence of U Kyaw Mya- 
ing is open to attack on two grounds: (1) 
that he was given his liberty after being 
in custody for a year on suspicion of be- 
ing implicated in the rebellion, and (2) 
that his recollection may have been im- 
perfeck. Hehad not met the accused be- 
fore the day on which the attack was made 
on the Police outpost at Ahpyauk and did 
not meet him again until the present pro- 
secution was launched. He did not recog- 
nize the accomplice, Tha Nge Lay, and 
if his recollection was faulty there, it might 
be faulty here. The case for the prosecu- 
tion, therefore, rests largely on the evidence 
of Maung E Maung and Maung Shein, 
witnesses Nos. 9 and 10 for the prosecution. 
They also took partin the rebellion, and it 
is said that their evidence should not be 
believed because they were accomplices. 
They were accomplices to the extent that 
they also took part in the attack on the 
military camp at Yegyi. They were, how- 
ever, pardoned several years ago, and when 
they gave evidence they had nothing to 
fear and nothing to hope for. These be- 
ing the circumstances, I consider that they 
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should not be placed in the category of 
ordinary accomplices. 

In this country an accomplice isa com- 
petent witness. Section 133, Evidence Act, 
expressly declares this to be so, and as the 
learned Chief Justice has pointed out, the 
section follows the English Common Law. 
While a Court is free to accept the evidence 
of an accomplice without corrohoration, if it 
considers that he has spoken the truth, 
prudence dictates that in ordinary cir- 
cumstances there should be corroboration, 
and in England the necessity for cor- 
roboration has been so often empha- 
sized that sometimes there has been a 
tendency to tegard it as a rule of law 
rather than what it really is, a rule of 
practice based on prudence. J agree with 
the learned Chief Justice that when the 
position is properly examined there is no 
marked difference between the law in India 
and the lawin England in this respect. I 
am also of opinion that the statement to be 
found in Aung Hla v. Emperor (1) to the 
effect that the evidence of an approver 
may be corroborated by the evidence of 
another approver is too wide and leaves 
room for misconception. If an approvers 
evidence cannot be accepted without cor- 
roboration, the added testimony of a per- 
son whose word is equally unreliable 
cannot of itself give it a greater value. 
There may be outside factors which help the 
Court to arrive ata decision; on the other 
hand, there may be. The question, there- 
fore, always resolves itself inlo this: Oan 
the evidence of the accomplice be believ- 
ed? In most cases it will not be safe to 
convict without independent evidence; but 
where the Court regards the evidence of 
an accomplice as trustworthy it need not look 
further. I see no reason to doubt the 
testimony of Maung E Maung and Maung 
Shein, but there is in fact corroboration of 
their evidence to be found on the record. In 
my opinion, the appellant was rightly 
held to be guilty of the offence with which 
he was charged. Accordingly I agree that 
the appeal should be dismissed and the 
sentence of death confirmed. 

N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1853 of 1931 
November 20,1936 
VENKATRAMANA Rao, J. 
VIYATHAN MAHADEVI styuep 
KOZIKOTE KISHAKKE KOVILAGATH 
VALIA THAMBURATTI (pgcraszp) 
AND ANOTHER—-APPBLLANTS 

: versus 
PANNAPPALE KOYIMMAR 
KURIKKAL'S son AYDROSS 

KURIKKAL AND ANOTHER—- 


RESPONDENTS 

Malabar Compensation for Tenants’ Improvements 
Act (I of 1900), s. 19—Lease— Clause that tenant will 
pay full price if he cuts trees—~—Whether penail—S. 19, 
scope of-—-T rees of spontaneous growth and trees reared 
by tenant—Difference, if exists under Act. 

A clause in a lease deed ran as follows: “IfI cut 
trees such as veeti, teak, jack etc., from the parambas 
without obtainitig the written consent of the kovilagam, 
I shali be answerable for the costs ofsuch trees and 
shall surrender the properties irrespective of the 12 
years term if the kovilagam demands it." In a suit 
by the plaintiff jenmz to recover the value of certain 
trees cut by the defendant tenant,the main defence 
wi that the said clause was penal and unenforce- 
able : 

Held, that the provision for the paymentof the 
full value of the treesin the kychit in question was 
penal and contrary to s. 19 of the Malabar Oompensa-~ 
tion for Tenants’ Improvements Act, andthe plaintiff 
was entitled only to reasonable compensation. Kelu 
Nair v. Valia Thamburtti (1), dissented from. 
Raja of Cochin v. Kithunni Nair (2), explain- 
ed. [p. 713, col. 2.) 

The Malabar Compensation for Tenants’ Improve- 

„ments Act, for the purpose of compensation treats 
both the trees planted by the tenant andthe trees of 
spontaneous growth grown after the demise onthe 
same footing. If in the one case, 2. e., in the case 
of planting of trees, a clause which provides for the 
payment of the full value of trees would be contrary 
to the provisions of 8.19 on the ground that it would 
be 8 fetter on his right to plant trees and make im- 
provements, there is no reason why the same princi- 
ple should not apply to trees of spontaneous growth 
ae it may be equally saidthat it would be a fetter on 
his right to protect and maintain them and thug 
make improvements within the meaning of the Act. 
Apart from the question of ownership the same princi- 
ple ought to govern both sets of trees in view of the 
fact thatthe principle of compensation provided in 
the Act has reference to the labour spent by the 
tenant in either rearing or protecting them in both 
cases. And thus any provision which would operate 
to prevent it willbe a fetter on his right fo make 
improvements within the msaning of the Act. [p. 
713, col. 1.] 


8. O. A. against the decree of the Court of 
the Subordinate Judge of South Malabar at 
Calicut in A.S. No. 200 of 1930 (A.S. No. 324 
of 1930, District Court) preferred against the 


decree of the Court of the District Munsif 


of Manjeri in O. S. No. 316 of 1929. 

Messrs. K. P. Ramakrishna Ayyar and 
. K. Manavikramam Raja, for the Appel- 
ants. 
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Mr. N. R. Sesha Ayyar, for the Respond” 
ents. 
Judgment.—The question in this second 
appeal is whether the plaintiff who is a 
jenmi is entitled to recover the value of 
certain trees cut by the defendant-tenant. 
The claim is made in virtue of a clause 
in the Kychit Ex. A. The clause runs 
thus: 

“TF I cut trees such as veeti, teak, jack etc, from 
the parambas without obtaining the written consent 
of the kovilagam, I shall be answerable for the 
costs of such trees and shell surrender the proper- 
ties irrespective of the 12 years term ifthe kovilagam 


demands it.” 

The main defence is that the said clause 
is penal and unenforceable. It was found 
by the District Munsif that the kovilagam 
of the plaintiff was not in possession of 
the land demised for over 100 years and 
the trees which are cut were aged between 
10 and 20 years. He further found that 
the trees were of spontaneous growth 
grown after the demise to the defendant, 
that they were tendered and reared by the 
defendant and that they really constituted 
improvements within the meaning of the 
Malabar Compensation for Tenants’ Im- 
provements Act. It is not disputed by 
Mr. Ramakrishna Ayvar on behalf of the 
plaintiff that they would be improvements 
within the meaning of the Act. The 
District Munsif held that the cutting was’ 
for the purpose of making other improve- 
ments on the land demised and gave only 
nominal damages at the rate of 8 annas 
per tree. On appeal the learned Sub- 
ordinate Judge was of the opinion that 
the clause contravened s. 19 of the Act, 
but gave one-fourth of the value of the 
trees as compensation to the plaintiff. He 
did not give a finding on the question 
whether the cutting of the trees was an 
improvement. In view of certain decisions 
of this Court I called for a finding on 
two questions, namely, (1) whether the 
cutting of the trees in question is itself 
an act of improvement within the meaning 
of the Malabar Compensation for Tenants’ 
Improvements Act, and(2) whether the cutting 
of the trees was for the purpose of building 
farm houses or makingiany other improve- 
ments on the holding within the meaning 
of the Act. The learned Subordinate Judge 
answered both the questions in the nega- 
tive. Mr. Ramakrishna Ayyar contends that 
the plaintiff is entitled to the full value 
of the improvements in view of the said 
findings and felies on two decisions of this 
Court, one of Ramesam, J. reported in 
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“Kelu Nairv. Valia Thamburtti (1), and 
another of Walsh, J. in S. A. No. 249 of 
1929. Those decisions do support him. 
But it is contended on behalf of the defend- 
ant by Mr. N. R. Sesha Ayyar that the 
said two decisions are opposed to the 
decision of the Full Bench in Raja of 
Cochin v. Kithunni Nair (2), and should 
not be followed In Raja of Cochin v. 
“Kithumnni Nair (2), a similar claim was 
advanced The suit. therein was for the 
full value of the trees based upon a clause 
in the lease which is almost identical 
with the clause in question and | Tan 


thus : 

“The teak, rosewood, jack and such kinds of 
trees which now exist, and may in future be pro- 
duced in the properties mentioned in the schedule 
are not to be cut down and removed without the 
' permission of the State and without paying the 
kuttikanam, but if they are so cut and removed, 
' I am liable for paying up either the fine imposed 
by the State or the value of the trees”. 

It willthus be seen that the clause related 
to two sets of trees (1) trees which existed at 
‘the date of the lease and (2) trees which may 
be produced in future. Though the claim 
‘was made in the suit for the full value 
of the trees, in second appeal it was 
limited to the payment of kuttikanam fee. 
Even then the question was then raised 
as to the legality of the kutttkanam fee 
and whether the provision was not obnoxious 
to the Tenants’ Improvements Act. The 
learned Judges who made the order of 
reference were divided in their opinion. 
-Courts-Trotter, J. took the view that the 
landlord was not entitled to claim kutti- 
“kanam fee and he observed thus: 

“T see no answer to the arguments that to make 
dhe tenant's right to carry out an improvement 
depend upon his making a payment to his landlord 
‘Is of necessity to put a limitation upon that right.” 

Seshagiri Ayyar, J. took a different view. 
‘According to him the provision for the 
‘demand of a moderate fee would not limit 
or affect the right of a tenant to make 
‘improvements upon the property. But he 
“was distinctly of opinion that the pay- 
` ment of damages that may be fixed by 
‘the landlord or the ‘value of trees -would 
undoubtedly be penal in its character. 
"The question referred to the Full Bench 
‘was general, namely, 

“whether a provision in a Malabar lease that a 
tenant shall pay kuttikanam or some fee to hig 
landlord in respect of trees cut down is contrary 


to the provisions of s. 19 of the Malabar Com- 
pensation for Tenants’ Improvements Act”. 


_ _ (1).16 L.W 310; 69 Ind. Cas. 546; (1922) M W N 563: 
.31 M LT 309; ALR 1923 Mad. :238. ee 
_-(2140'M 603:°38 Ind. Gas. 503; 32 M L J 295;-(1917) 
MAWON 249, 5. W-550; 21-M L 1.282; A IR 1917 
Mad, 162 (FB), 
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The Full Bench dealt with the question 
on the footing thatthe cutting was not an 
improvement (Vide Abdur Rahim, J. at 
p 609* and Fhillips, J. at p. 610). 
Wallis, C. J. thought that the payment of 
kuttikanam fee was not open to objection 
as limiting the tenant's rights to plant 
trees, still less his right to cut trees by 
way of clearance. He answered ‘the 
reterence thus: n 
“a stipulation in a Malabar lease for the payment 
of kuttikanam to the landlord in respect of trees 
cut down is not contrary to the provisions of s, 19 
of the Act”, 

In this opinion both Oldfield and Sree- 
nivasa Ayyangar", JJ. concurred, Abdur 
Rahim, J. thought that even if the cutting 
was an improvement the payment demand- 
ed would not be unreasonable and can 
be allowed. Phillips, J. dealt with the 


question thus: 

“Ifa tenant plants a tree he is not bound to cut 
it down before the end of the tenancy.. If it is in 
existence at the end of the tenancy he is entitled to 
compensation, but not otherwise, and if he chooses 
to enjoy the benefit of the tree cutting it down 
during the tenancy, no question of compensation 
BTiSeS.....- If the tenant cuts down a tree he gets 
the full value of it less the fee imposed, but as he 
need not cut down the tree the fee imposed can in 
no way prevent him from growing it except possibly 
when the fee is unreasonably large.” 


Having regardtothe terms of the refer- 
ence andthe answner of the majority of 
the learned Judges the ratio of the Full 
Bench decision appears to be that even 
in cases where the cutling of a tree is not 
an improvement whether the trees were 
planted by the landlord or of spontaneous 
growth, it will be open to the landlord to 
charge a moderate fee and such a provi- 
sion will not be obnoxious tos. 19 of the 
Aci, but ifthe fee is unreasonably large, 
it would certainly contravene the provi- 
sions of the Act. Bat on a reference to 
the printed papers in the case I find that 
both the District Munsif and the District 
Judge in the Courts below dealt with that 
case on the footing that the trees cut were 
Planted by the tenant. So it may be 
contended that the reference to the Full 
Bench and the answer given by them 
should be confined to the cases of 
trees planted by the tenant. No 
doubt the lawis clear that in the case of 
trees planted by the tenant the property 
therein vests in the’ tenant but so far as 
the trees of spontaneous growth the law 
is not clear and the opinion seems to be 
divided and in Narayani Ammal v. Kun- 


chukutti Ammal (3) the question was left 
(3) 82 ML J 541;40.Ind. Cas 247; A IR 1918 Mad. 
1115; 21 M L T 271; (1917) M W N 309. 
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open. Butthe Act forthe purpose of com- 
pensation treats both the trees planted 
by the tenant and the trees of spontaneous 
growth grown after the demise on the 
same footing. If on the one case, i.e., 
in the case of planting of treesa clause 
which provides for the payment of the 
full value of trees would be contrary to the 
provisions of s. 19 on the ground that it 
would be a fetter on his right to plant 
trees and make improvements, I do not see 
any reason why the same principle should 
notapply to trees of spontaneous growth 
as it may be equally said that it would 
be a fetter on his right to protect and 
maintain them and thus make improve- 
ments within the meaning of ihe Act. It 
would seem tome apart from the question 
of ownership the same principle ought to 
govern both sets of trees in view of the 


fact that the principle of compensation 
provided in the Act has reference to the 
labour spent by the tenant in either 


rearing or proiecting them in both cases. 
And thus any provision which would 
operate to prevent it will be a fetter 
on his right tomake improvements within 
the meaning ofthe Act. In Kelu Nair 
v. Valia Thamburtt (1) Ramesam, J. ob- 
Serves : : 

“Where the act of felling down the trees is an 
act of improvement the imposition’ of a small 
_ kuzikanam fee does not contravene the provisions 
of s. 19 of the Act”. 

. For this he relies on the Full Bench deci- 
sion. He again observes : 

“If on the other hand, the fee imposed is the full 
` value of the trees, if dogs contravene the pro- 
visions of the Act. But if it isnot an act of impro- 
vement theclause would not contravene the pro- 
visions of the Act.” i 

And he relies on Phillips J.’s remarks 
at p. 611*. With great respect to the 
learned Judgelam unable tosee how the 
Full Bench decision or the judgment 
of Phillips, J. isan authority for this latter 
propositien which the learned Judge lays 
down. The Full Bench preceeded on the 
footing thatthe cutting was not an im- 
provement. Even then they considered 
the question whether kuttikanom fee 
was a reasonable fee or not. In fact the 
Full Bench decision is an authority for 
the position that at any rate in the 
case of trees planted by a tenant even if 
the cutting is not an improvement, a 
clause providing for payment of the full 
value of the trees would be penal but not 
a payment of moderate fee. The observa- 
tioas of Phillips J. are absolutely clear 
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on the point. He in fact distinctly observes 
that if the fee is unreasonably large it 
might be penal. Walsh, J. makes a dis- 
tinclion between the trees of spontaneous 
growth and the trees planted hy the tenant. 


He observed : 

“Tt is not necessary to say whether such a 
contract with regard to trees grown by the tenant 
himself would be valid. In the present case the 
trees arefullof spontaneous growth,” 


And he then relies on the remarks of 
Phillpis, J.tas supporting his view thatthe 
lenantis entitled to payment of the full 
value of the trees. I have already show 
What the view of Phillips, J is. I do nat 
see how Phillips, J. Cm be said to be lying 
down a principle in support of the view 
Walsh, J. was taking, I, tacref re, respect- 
fully dissent from the decisions in 
Kelu Nair v. Valia Thamburttd (1) and S.A. 
No. 249 of 1929 und held that the provision 
for the payment of the full value of the 
irees in the kychit in question is penal 
and conirary tos.19 of the Malabar Com- 
pensation for Tenants’ Improvemen's Act. 
The plaintiff is entitled only to reasonable 
compensation and that ¿warded by the 
lower Court is reasonable. In the result 
the second appeal fails and is dis- 
missed. 

Mr. Ramakrishna Ayyar says that his 
client preferred the appeal in view of the 
said two decisions which tock the view he 
contended for nud therefore, this is not a 
matter for allo ving cosis so far as this 
second appeal is concerned. I, therefore, 


direct each party to bear his own 
costs in this second appeal. Leave 
granted. 

Appeal dismissed, 


AN, 


CALCUTTA HIGH COURT 
Civil Rule No. 1585 of 1935 
November 11, 1933 
M. ©. Guosk anv B. K. MUKHERJEA, JJ. 
AHINATH GANGULI— DECREE-80LDER— 
PETITIONER 
Versus 
NEPAL CHANDRA GHOSE AND OTHERS— 
OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), O. XXI 
r. 12, ss. 73, 63~—Application for set-off—Rateable 
distribution, application for—Necessity of filing 
before date of sale—Sale by Court attaching proper- 
ty subsequent to attachment by another Court—V ali- 
dity. - 

The application for set-off is regulated by O, XXI 
r. 72, Civil Procedure Cole, and suab-s, (2) express- 
ly makes it subject to the provisions of s, 73, Civil 
Procedure Code. If, therefore, moro than one deo- 
ree-holder applies for execution the amount due on 
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the decree to the decres-holder purchaser is the 
amount to which he would be entitled on a rateable 
distribution under s.73. But if there is no applica- 
tion before the Court which holds the sale and the 
Court allows a set-off for the whole amount, the sale 
is undoubtedly protected under s. #3, sub-s, (2), 
Oivil Procedure Code. It isnot enough to say that he 
would make anapplicition for rateable distribution 
after the sale was held and before the entire pur- 
chase money was paid down. The Court holding the 
sale must be the Court also who was called upon to 
make rateable distribution and the existence of cir- 
cumstances specified ins, 73 are a condition preced- 
ent to the rival decree-holders having a right to 
compel the decree-holder purchaser to deposit money 
in cash. Sale of property by u Court attaching it 
subsequent to attachment by another Court, although 
in contravention of s, 63 (1) is rendered valid by 
s. 63 (2). Shidappa -Laxmanna v. Gurusangya 
Akhandaya (1) and Nilkanta Rai v. Gosto Behari 
Chatterjee (2), relied on. [p, 714, col. 2.] 


C. R. from an order of the Additional 
Sub-Judge, 2nd Court, 24-Parganas, 
dated September 17, 1938. 

Messrs. Chandra Sekhar Sen and Apurba 
Charan Mukherji, for the Petitioner. 

Messrs. Sanat Kumar Chatterji and A 
Quasem, (for Deputy Registrar}, for the 
Opposite Parties. 


B. K. Mukherjea, J.—The facts of this 
case lie within a short compass and are for 
the most part undisputed. The petitioner 
obtained a decree for a large amount of 
money against 13 persons who have been 
- made opposite parties Nos. 2 to 14 in this 
Rule. The decree was executed in Execu- 
tion Case No. 13 of 1935 in the Court of the 
Third Subordinate Judge at Alipur and on 
March 28, 1935 one plot of land at 
Baranagore aud three house properties at 
Benares were attached. The opposite party 
No. 1 happens to bea decree-holder against 
nine of the identical judgment-debiors, 
namely, opposite parties Nos. 2 to 6 and 
11 tol4 and he executed his decree in 
Execution Case No. 39 of 1935 of the 
Court of the Second Additional Subordinate 
Judge at Alipur. In this execution case 
come properties were attached on 
May 28, 1935 and the one common property 
which was attached by both the .creditors 
is the one plot of land at Barangore. The 
sale in execution case No. 39 of 1935 was 
held on September 16, 1935 and on 
that day it appears that the petitioner made 
an application before the Second Additional 
Subordinate Judge and his prayers were of 
a two-fold character. In the first place, he 
prayed that as under s. 63, Civil Proce- 
dure Code, the proper Court to hold the sale 
was the Third Subordinate Judge at Alipore, 
the records of the Execntion Case No. 39 of 
1935 should be sent to that Court. In the al- 
ternative, he prayed that the decree-holder's 
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prayer for set-off should not be allowed” 
The learned Subordinate Judge rejected 
both these prayers by two orders remark- 
ing that the petitioner had ample opportu- 
nity of moving in this matter beforchand 
and he had no justification for wailing till 
the actual date of the sale. 

It is against these orders that the present 
Rule has been obtained and Mr, Chandra 
Sekhar Sen who appearsin support of the 
Rule has put: forward one point ‘only, name- 
ly, that the prayer of his client for 
disallowing set-off to the opposite party 
No. 1 should have been allowed. He 
argues that if the opposite pariy No. 1 
was compelled to paycash money he could 
have applied for rateable distribution 
under s. 73, Civil Procedure Code and could 
have got asubstantial portion of the money 
for which the properties were s ld. Now, 
the application for set-off is regulated by 
O. XXI, r. 72, Civil Frocedure Code, and 
sub s. (2) expressly makes ib subject tothe 
provisions of s. 73, Civil Procedure Code. If, 
therefore, more than one decree- holder ap- 
plies for execution the amount due on 
the decree to the decree-holder purchaser 
is the amount to which he would be ent tl- 
ed on a rateable distribution under 8. 78. 
Rut if thereis no application before the 
Court which holds the sale and the Court 
allows a set-off for the whole amount the 
sale is undoubtedly protected under 
s. 63, sub-s. (2), Civil Procedure Code: vide 
Shidappa Laxmanna v. Gurusangya Akhan- 
daya (1). Itis not enough to say that he 
would make an application for rateable dis- 
tribution after the sale was held and before 
the entire purchase money was paid down. 
The Court holding the sale must be the 
Court also who was called upon to make rate- 
able distribution and the existence of 
circumstances specified in 8.73 are a con- 
dition precedent to the rival decree-holders 
having a right to compel the decree- holder 
purchaser to deposit money in cash. 

Under the circumstances of this case, 
as the sale is valid and Mr. sen has not 
impeached it as invalid in any way the 
proper procedure has been indicated in 
cases of this Court of which the case in 
Nilkanta Rai v.Gosto Behari Chatterjee (2), 
may be taken as a type. The executing 
Court in the circumstances adopted the 
sale held by another Court even though it 
wasin contravention of the provisions of 


(D) 55 B 473; 133 Ind, Cas.817; AIR 1931 Bom. 
350; 33 Bom, L R 537: Ind. Rul, (1931) Bom. 401. 

(2)46 O 64; 44 Ind. Cas. 249; ALR 1919 Cal. 545; 
27 Ó LJ 145. 
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s. 63 and it has a right to call for the 
surplus sale proceeds in a proper way. 
As we are informed that in this case the 
property “was knccked down for Rs 200 
only and the decretal amount amounted to 
over Rs. 93,000 there can be no question 
of any surplus left after the set-off is 
allowed by the Court. We are, therefore, 
unableto give any relief to the petitioner 
under *the circumstances of this case as 
the sale cannot be impeached in view of 
sub-s. (2) of s. 63 which was introduced by 
the Amending Act cf 1908. The Rule is 
accordingly discharged with costs one gold 
mohur. 

M. C. Ghose, J.—The petitioner attached 
the property in suit along with certain 
Properties in Benares in March 1935. 
But apparently he tock no steps to bring 
the property in suit to sale. The oppcsite 
party No. 1 who had a decree against some 
of the judgment-debtors attached the prop- 
erty in suit along with five other properties 
and brought them to sale on September 
16, 1935. It was not until the date of the 
sale that the petitioner applied to the 
Court of the Second Subordinate Judge to 
postpone the sale or, in the alternative not 
to allow set-off to opposite party No. 1. 
The Court in its discretion rejected bcth 
the prayers and held the sale and allowed 
the set-off. It cannot be said that the 
action of the Court was illegal. If the 
pelitioner had in due time applied to the 
Court for a rateable distribution be might 
have got a rateable share of the sum of 
Rs. 229 for which the property in suit was 
sold. But ashe did not apply in time and 
as he had taken no steps to bring the 
property to sale, he suffers now for his own 
negligence. I agree with my learned brother 
that the Rule should be discharged. 

N, Rule discharged. 


MADRAS HIGH COURT 
Second Civil Appeal No. 22 of 1933 
November 26, 1936 
VaRADACHARIAR, J. 
VEERANNA GQOUNDAN (DECEASED) 
AND ANOTHER—APPELLANTS 
versus 
KITLTAYA GOUNDAN AND ofHERs— 
RESPONDENTS 

Madras Estates Land Act (I of 1908), s. 147—Scepe 
of--Policy underlying s.147--Whether can be extend- 
ed to case of incorrect entries in patta. 

The policy underlying s. 147, Madras Estates 
Land Act, cannot be extended by analogy to a case 
of incorrect entries in the pattah because in the case 
contemplated by s. 147 the Jandlord may not be 
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aware of the transferand the law, therefore, rightly 
throws on the transferee the obligation to get him- 
s:lf recognised. But ina case of incorrect entries 
in the pattah there is reason to insist on the land- 
lord being careful and no reason for throwing the 
consequences thereof on the tenants especially when 
it is remembored that more often than not the tenants 
may be ignorant. A different principle will put it 
in the power of unscrupulous village officers ty 
manipulate such mistakes. It cannot, therefore, be 
laid down asa general proposition of law that the 
mere fact of a particular survey number being 
found in the pattah of one tenant and not in tho 
patieh of the tenant who is actually in possession of 
land will suffice to justify the landholder bringing 
the property to sale for arrears of rent due by the 
former tenant. [p. 716, col. 2] 


5. O. A. against the decree of the Court 
of the Subordinate Judge of Dindigul in 
A. S. No. 83 of 1931 preferred against the 
decree of the Court of the District Munsif 
of Dindigul in O. S No. 125 of 1928. 

Mr. K. Rajah Iyer, for the Appe’lants. 

Mr. T. L. Venkatrama Iyer, for the Res- 
pondents, 


Judgment.—This Second Appeal arises 
out of aclaim by the plaintiff that he is 
entitled to some 55 cents of land out of 
what was purchased by the Ist defendant 
in a rent sale held bythe zamindar on 
the footing that these lands also formed 
part of the patiah lands of defendants 
Nos. 2 and 3. The plaintiff's main conten- 
tion was that the lands really belonged 
to and had all along been in the possession 
of defendants Nos. 4 and 5 from whom ha 
obtained them on transfer, but by some 
mistake of the zamin authorities the sur- 
vey numbers relating to the holdings of 
defendants Nos. 2 and 3 on the ons hand 
and defendants Nos. 4 and 5 on the other 
have been inserted by mistake in their 
respective patiahs. 

There is no scope for the application 
here of the provisions of ss. 146 and 147 
of the Estates Land Act because it is not 
sought to bind the plaintiff by the result 
of proceedings taken against defendants 
Nos. 4 and 5. The trial Court found that 
the plaintiff's suggestion that the land really 
belonged to defendants Nos. 4 and 5 though 
its survey number has been wrongly enter- 
ed inthe pattah of defendants Nos. 2 and 
3 had not been made out. In that view 
of course it was justified in dismissing the 
plaintiff's suit. But the Appellate Court 
has come to the conclusion that defendants 
Nos. 2 and 3 were never entitled to and 
had never been in possession of the said 
plot of land but that it had all along 
been in the possession of defendants Nos. 4 
and 5 and their predecessors-in-title till it 
passed into the possession of the plaintiff 
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some years before the rent sale in pursu- 
ance partly of the usufructuary mortgage 
and partly of the sale from defendants 
Nos. 4 and 5. The learned Subordinate 
Judge has also found that the survey 
number of the suit lands had been entered 
by mistake in the patiah of defendants 

Nos. 2 and 3 instead of in the pattah of 
defendants Nos. 4 and 5, He held that 
asa matter of law the mere entry of the 
wrong survey number in the pattah of a 
ryot will not entitle the landholder to sell 
that land when it really” belonged to and 
was in the possession of another tenant. 
The auction purchaser has filed this second 
appeal. 

Phe evidence in the case is so shabby 
that one cannot resist the suspicion that 
the defendants have not placed the whole 
. truth before the Court. The plaintiff 
became entitled to the land only recently 
and could speak only to recent events in- 
cluding his own possession. His possession 
for sometime before the rent sale has been 
admitted by the defendant's witnesses and 
no plausible explanation has been attempt- 
ed to account for that possession, The 

learned Judge was, therefore, Justified in 
' accepting the other evidence adduced on 
the plaintiff's side that prior to the transfer 
of possession to the plaintiff the suit land 
had been inthe possession of defendants 
Nos. 4 and 5 for sometime prior thereto in 
the possession of the 4th defendant's: ven- 
dor. Defendants Nos. 2, 3 and 4 are close- 

lv related and I am not prepared to hold 
that the plaintiff must suffer for any un- 
willingness on the part of the 4th defendant 
to speak the whole truth. There is also 
some ground for the suspicion of the learn- 
ed Subordinate Judge that the rent sale 
must have been the result of collusion 
between the village officer and defendants 
Nos. 1 to 3 taking advantage of the mistakes 
- in the paitah and survey numbers. 

On the above findings of fact, I do not 
think the auction purchaser can maintain 
the purchase merely on the proposition of 
law that whatever may be the real owner- 
ship the entry of a particular survey num- 
ber in a particular tenant’s pattah will 
justify the landlord in bringing that item 
tosale even though the land was in the 
possession of another tenant who was him- 
self a pattahdar under tke lan dlord, merely 
because the latter had not taken steps to 
get tne pattah rectified. The mistake is 
one for which the landlord is as much res- 
ponsible as the tenant. The policy under- 
lying s. 147 of the Estates Land Act does 


KHADIM v. EMPEROR (SIND) 


169 10 


nob warrant the extension ofthe same by 
analogy to a case like this because in the 
case contemplated by s. 147 the landlord 
may not he aware of the transfer and the 
law, therefore, righ'ly throws on the trans- 
feree the obligation to get himself recog- 
nised. But in a case of incorrect entries 
in the. pattah there is reason to Insist- on 
the landlord being careful and no reason 
for throwing the consequences théreof on 
the tenants especially when we remember 
that more often than not the tenants may 
be ignorant. A different principle will put 
it in the power of unscrupulous village 
officers to manipulate such mistakes, I 
am not prepared, therefore, to lay it down 
as a general proposition of law that the 
mere fact of a particular survey number 
being found in the paitah of one tenant and 
nol in the pattah of the tenaut who is actual- 
ly in possession of land will suffice to 
justify the landholder bringing the pro- 
perty to sale for arraers of rent due by 
the former tenant. TI, therefore, see no 
reason to interfere with the decree of the 
lower Appellate Court and 1 accordingly 
dismiss the socond appeal with costs of the 
lst respondent. (Leave refused). 
A.-N. Appeal dismissed. 


A makian maan aaa 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Appeals Nos. 125, 126 and 127° ` 
and 
Confirmation Case No. 16 of 1936 - 
November 3, 1936 
Davis, J. C. AND Magara, A. J.C. 
KHADIM AND OTHERS—— APPELLANTS 


VETSUS 
EMPEROR— Oppogits Party 

Criminal Procedure Code (Act V of 1898), ss. 376, 
418 (2)—Appeal ontrial by Jury—When lies—Crimi- 
nal trial— Jury -Dtirection—Duty of Judge—Direc- 
tion as to testimony of approver-—Held, direction was 
proper —Corroborative evidence — Accomplice must 
be confirmed asto circumstances of crime andidentity 
of accused. 

Section 376, Criminal Procedure Code, is to be 
read with s. 418 (2). Itis now an exception tothe 
general rule that an appeal ona trial by jury will lie 
only on a matter of law. In a confirmation case the 
accused has full liberty to attack the verdict of the 
jury not only on questions of law but on questions of 
fact. Gul v. Emperor (|), followed. 

It isthe duty of the Judge to warn a jury not to 
convict on the uncorroborated testimony of the ap- 
prover, but to inform them that in law, if after they 
have been warned not so to convict, they can do so. 
Where the Judge directs the Jury to rely upon the 
evidence of the approver only if after considering the 
other evidence on the recordthere is sufficient to 
corroborate his evidence and to satisfy them: that 
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they can rely upon his evidence as the basis of their 
verdict, there ig no misdirection. 

In considering the cvidence of the approver, it must 
be borne in mind that corroborative evidence need 
not be direct ;it may be circumstantial, and what is 
wanted is evidence sufficient to confirm the evidence 
of the approver when he speaks as to tho idertity of 
each criminal. Rex v. Baskervitle (D, applied. 


Messrs. P. K. Vaswani and P. S. Siahani, 
for Appellanis Nos. 1 and 2. 

Davis? J. C.—There are three appellants 
in this case Khadim, Rajab and Dooren, 
and all three were tried by a Judge and 
jury at cne trial. Khadim, Dorran and 
Rajab were each charged with an «ffence 
under s, $77, Indian Penal Code, wiih respect 
to a boy named Gulistan, son cf Khanzaman, 
and all three were found guilty by the 
unanimous verdict cf the jury of the olfence 
under s. 377, Indian Penal Ccde and con- 
victed of that offence by the learned Addi- 
tional Judicial Commissioner. Khadim 
was also charged with the murder of the 
boy and he was found guilty by a majcrity 
verdict of seven to two. Dooran was also 
charged with the offence of the murder cof tLe 
boy, but he was found not guilty by en 
unanimous verdict of the jury, Khadim 
was convicied of murder by the learned 
Judge and was sentenced to death. Dooran 
was acquitted of murder. ‘The offences are 
alleged to have been committed on cr about 
October 26, 1935, in Karachi. The case cf 
Khadim also comes to us for contirmation of 
the death sentence. Khadim appealed, and 
asa pauper, cenvicted of a capital offence, 
he was represented by an Advocate, Mr. 
Vaswani; appointed by this Court. Dooran, 
accused No.2, wis represented by Mr. 
Shahani, while Rajab’s appeal has been 
dealt with as a jail appeal. As Dcoran was 
a ceceuccused with Khadim who was seo- 
tenced to death, Mr. Shahan: claimed to be 
heard on the facis by reason of the provi- 
sions of s. 416 (2), Criminal Procedure Ccde 
and that section does in fact provide that 
in a case cf atrial by jury wLen any person 
is sentenced to death, uny otLer person ccn- 
vicled in the same trial with the persen so 
sentenced may appealcn a matter of fact 
as wellas on a mutter of law. TLe question 
of the power of this Court on an appeal fled 
against a judgment of a Judge of this Court 
in Sessions Court jurisdiction in confirma- 
tion cases Las been dealt with by a Full 
Bench of this Court in Gul v. Emperor (1) 
The head-ncte appears correctly to state the 
decision in that case. ‘he head-note is as 
follows: 

“In a confirmati i :se under Chap. XAVI, Crimi- 

(4j15S L R 103; 64 Ind. Cas. 657; A IR 1921 
Sind 84, 
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nal Procedure Code (Act V of 1698) the High Court 
has power under s, 376 of that Code to go int) 
questions cf fact and disturb the unanimous 
verdict of the jury approved cf by the trial 
Judge. As amatter of practice however it will nob 
generally allow the verdict tu be attacked urbitra. 
rily and the convict must show there is a prima 
facie case that the verdict is unsupported by the 


evidence.” 
The learned Judicial Ce mmissioner, 


Kennedy, in that judgment said: 

“This case was referred to the Full Bench in the 
question as to whcther in confirmativn cases, the 
High Court in the excrvise of Its jurisdiction hag 
power to' go behind the verdict of the jury and 
cubstitute its own finding on facts for the unanimous 
finding cf the Jury, and if so, subject to what 
limitations and conditions. The cause no doubt 
is one of considerable difficulty, there being ae 
advised decisicn of any High Court as toits power. 
There have however been several cases in which 
a High Ccurt has set aside findings cf jurics, and 
acquitted persons who have been sentenced ty 
death by the Sessions Judge on the verdict of the 


y. 

‘Then the learned Judge goes on to say: 

“The question as to subject to wlat limitati ns 
the Court should exercise this jurisdiction is a 
different matter. Here we have to look to the use 
and the customs of the Courts aud tho general 
provisions of the Code. With iegard to the provj- 
sion of the Code, it isto be noted that the proviso 
to s. 376 contemplates that the High Court where there 
isan appeal should first of all decide the appeal 
then proceed to consider whether the sentence be 
confirmed. There is no doubt, in deciding the 
appeal, the Court is bound by the findings of fact 
by the jury. It is difficult to sappese that the 
Legislature intended as a general rule that the 
Cowuit should first of all dismiss the appeal and 
then re-open the whole case in cunfirmation pussibly 
by a second order in c.unfirmation setting aside the 
conviction. There are nu dcubt cases in which 
such a course might be necessary. It seems also 
strange that where two persons were tried by the 
same Court for the same murder with the aid of 
the jury, one being senteuced to death und the 
other person being sentenced to trausportaticn for 
life, it should be open to the High Court to acquit 
and discnaige the persou who has been sentenced 
to death being at the same time bound to uphold 
the conviction of the person who has been trans- 
ported. It is obvious, therefore, that the Legislature 
although it armed the High Court with these wide 
powers did not contemplate their use except in 
very unusual circumstances. And I think, there- 
fore, that High Courts as a general rule in con- 
firmutiun cases do not peimit the evidence placed 
before the jury to be criticized as cf right in the 
same way as this would be allowed in an ordinary 
appeal, and will not set aside the verdict of a 
jury on arbitrary giounds. lt seems to me, there- 
tore, that as a general rule, the confirming Courts 
shuld deal with matters cf confirmation as if an 
appeal were under hearing, and that appel covered 
all possible grounus which might and sh uld have 
been raised, even if tbey are net actually taised 
in the appeal. The Ccurt must scrutinize the 
evidence and see whether the verdict of the jury 1s 
perverse, whether cyidence has been improperly 
excluded and improperly admitted and whe:ber the 
trial Judge has directeu the jury on the points 
of decisivu and has pcinted out to them bow far 
those points in his opinion are established or not 
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established by admissible and relevant evidence 
and has otherwise directed the jury properly. It 
is not, therefore, I think open to the Counsel for 
the appellant to attack the verdict of the jury 
merely on the ground that the jury should not have 
believed the evidence nor that the evidence was 
insufficient provided there appear sufficient grounds 
for the verdict; but he must attack the sentence on 
the ground that the evidence was irrelevant or 
improperly admitted or that it is extremely inade- 
quate so much so that it was the duty of the trial 
Judge to tell them (the jury) that there was no case 
against the accused.” 

When dealing with the confirmation 
appeal after the reference to the Full Bench 
was disposed of, the learned Judicial 
Commissioner suid: 

“Tt igs now our duty to dispose of this confirma- 
tion appeal on the linss laid down by us in tha 
judgment as above. We think that the case is 
one in which we should allow the Oounsel for the 
convict to criticize the evidence and establish if 
he can that the verdict of the jury should not be 
accepted by us in the confirmation, Having 
heard both the sides, we come to the following 
conclusion;” 
and that conclusion was that though no 
fault could be found with the summing up 
and the case was put carefully and fully by 
the learned Judge before the jury on the 
facts and the law, it appeared that the evi- 
dence against the accused was such that the 
jury should not have found him guilty; and 
the learned Judges came to the conclusion 
that the case was a case of grave suspicion 
only, thatthe verdict was wrong, the find- 
ings of fact could not be accepted, and, 
therefore, the conviction was sel aside, and 
the accused acquitted. It is clear that 
following this case we must allow the 
learned Advocate who appears for the appel- 
lant Khadim in the confirmation case full 
liberty to attack the verdict of the jury not 
only on questions of law buton questions 
of fact, and sub-s. (2), s. 418, Criminal 
Procedure Code would appearto meet the 
practical difficulties of the situation which 
arise in this case by giving to the person 
convicted on a verdict of the jury at the 
same trial as the person sentenced to death 
the same right to appeal on questions of fact 
as wellaslaw. Section 376, Criminal Proce- 
dure Code is now, we think, to be read with 
s. 418 (2). Itis now an exception to the 
general rule that an appeal on a trial by 
jury will lie onlyona matterof law. In 
this case, the convictions were attacked by 
Mr. Shabani, firstly, on the ground of mis- 
direction by the learned Judge, and 
secondly, on the ground that there was no 
evidence on which the jury could rightly 
bring in a verdict of guilty; and as the 
arguments on that alleged misdirection 
applied to the trial generally, Mr. Vaswani 
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for the appellant Khadim stated that he 
would adopt the arguments of Mr. Shahani 
on this point. Mr. Vaswani was however 
heard in the case of the appellant Khadim 
separately. So faras the question of mis- 
direction is concerned it was argued by 
Mr. Shahan! that the learned Judge had not 
recorded all the evidence as the law re- 
quired that he should do; that “he had 
charged the jury in such a manner that 
they had no alternative but to convict, that 
he had not directed the jury correctly on the 
law relating to accomplice evidence; and 
that in particular, so far as his own client 
Dooran is concerned, the Judge had omitted 
to place before the jury important facts in 
his client's favour. Bo faras the criticism 
of the learned Judge's charge to the jary 
on the question of failure to record evi- 
dence is concerned, Mr. Shahani pointed 
specifically to two instances; one was in 
the evidence of Fagalkhan and the other 
was in the evidence of the doctor. So far 
as the evidence of Fazalkhan was concern- 
ed, the learned Judge in his charge to the 
jury said: 

‘Haveyeu any reason to doubt the testimony of 


this old man, I'azalkhan, a man with 11 children, 
seven sons and four daughters?” 


When we turned to the evidence of Fazal- 
khan, we found no reference therein made 
by him to his numerous children. We 
think that when the learned Judge refers 
to the evidence of a witness in his charge to 
the jury, that evidence should be on the 
record. The recording of evidence in a 
Sessions trial is provided for by s. 356, 
Oriminal Procedure Code and we think it 
was incumbent upon the learned Judge to 
record all the evidence of the witness which 
was admissible in law and which was 
relevant to the case. Presumably the 
learned Judge thought that the question of 
the number of Fazalkhan’s children was of 
some importance or else he would not have 
referred to it in his charge to the jury. 
But we do not think that in the circum- 
stances ofthis case, fhe omission to put 
this fact on the record was a matter of any 
importance, nor do we suppose that the jury 
were influenced in the appreciation of this 
witness's evidence by the number of his 
children. It isan irregularity only which, 
in our opinion, has in no way affected the 
verdict. So far as the complaint about the 
medical evidence is concerned, Mr. Shahani 
stated that the doctor in his cross-examina- 
tion had stated that the gaping of the anal 
canal might be due to decomposition, and 
that the learned Judge had put before the 
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jury the fact that the anal canal was gaping 
as evidence that sodomy was committed, 
yet he had mot recorded that particular 
answer of the doctor. But though in other 
circumstances this omission from the record 
of the doctor’s evidence might have been 
serious, in this particular case, in our 
opinion, the fact that spermatozoa was 
found bythe doctor from the smear taken 
from the anus of the boy is of more import- 
ance than tke gaping of the anal canal, 
and we donot think that this omission in 
the evidence of the doctor, if such an omis: 
sion did in fact occur, was of any Importance 
in this case. 

While we would with all respect impress 
upon the Judge the necessity of a full 
and careful record of the evidence, we 
would point out to the learned Advocate 
concerned that when he says that the 
learned Judge did not, even when request- 
ed, record answers in the evidence of the 
witness which were relevant and imporl- 
ant and admissible in Jaw, it was his 
duty to put up his complaint at once sin 
writing. We do not think that upon the 
question of the recording of the evidence 
any case for our interference or any ques- 
tion of the miscarriage of justice has been 
proved. On tke next point, that the 
learned Judge gave the jury no alterna- 
tive but to convict, itis clear that in the 
early part of his charge ke put clearly 
before the jury their duty. He stated 
quite clearly that it was for the jury to 
appreciate the evidedce in the case; they 
had to assess the value of each witness 
and theevidence given by him ; that they 
were the Judges of facts and that they 
were in no way bound by any expression 
‘of opinion on any fact that he might give 
in his summing up. But it is said that 
particularly in the case of the medical 
evidence, the Judge unduly influenced the 
jury by offering an explanation which 
would reconcile with the evidence of the 
approver Ayub, that throughout the com- 
mission cf the cffence upon him, the boy 
Gulistan was lying cn his stomach, the 
evidence cf the doctor that all the injuries 
were upin the frcnt of the bcdy of the 
bov. The learned Judge says : 

“You must not, gentlemen, mind minor discre- 
eerie of flimsy possibilities, and flimsy impossi- 
ilities You must not lese sight of the broad 
facts of the case. For instance, Ayub has said 
that when all these injuries were inflicted by 
accused No, 1, the boy was lying prostrate with his 
stomach on the giound. But you cannot say that 
when accused No. 1 cut the throat of the unfor- 


tunate boy, the boy never moved an inch on one side or 
the other, or that he did not raise his body. So 
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also when injuries were caused on his stomach, it 
does not follow that he was all the time lying 
prostrate. These are minor discrepancies. Concen- 


trate, gentlemen, your attention on the broad 
facts of the case.” 


Now, whether these are minor discre- 
pancies or not, it appears to us in the 
circumstances of this case a matter for 
argument. When {the Judge refers to the 
boy moving an inch on one side or the 
other, he is referring to the movements of 
tLe boy rather in an illustrative than in 
an actual sense, because the injuries cn 
the body of the boy seems clearly to show 
not that he moved an inch on one side 
or the other, but that when he was stab- 
bed he was on his back so that the evidence 
of the approver that he was lying with his 
face downward from beginning to end 
must beto this extent untrue. But the 
learned Judge actually read out to the jury 
all the ten injuries found by the doctor on 
the boy, and we ourselves do not think 
the fact that the approver Ayuh stated 
ihat the boy lay with bis face downward 
from the beginning tothe end is sufficient 
in tke circumstances of this case to dis- 
credit his evidence. We cannot say thet 
the manner in which the learned Judge 
has dealt with this evidence amounts toa 
misdirection on his part to the jury. 

It is also said that the learned Judge 
was wrong in passing over so lightly ihe 
interference by the Inspector with the 
approver in tle jail on the evening after 
the approver had first refused to abide hy 
his confession. But we think the condem- 
nalion of the conduct of the Inspector was 
not a matter material to the finding of the 
jury asto the guilt or the innocence of the 
accused. The learned Judge clearly did not 
come to the conclusion that the Inspector 
had threatened the approver. He pointed 
out the invidious nature of the Inspector's 
conduct, and left it to the jury lo examine 
the evidence of Ayub carefully as a whole. 
The approver knew the condition of his 
pardon, that he should speak the truth, 
and we think it wasin all probability the 
hope of pardon rather than the threats of 
the Inspector that led to his abiding on 
second thoughts by the confession which, 
we have no doubt, in the first instance, 
was voluntarily made. We think, there 
fore, that there is nothing that the learned 
Counsel on these points has been able to 
point outin the charge of the Judge to the 
jury which amounts to a miedirection 
which would lead us to quash the convic- 
tion. The arguments based on the law of 
accomplice evidence have more substance 
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in them; but reading the charge as a 
whole, we do not think it can be said 
that the jury were misdirected. The 
Judge in dealing with the accomplice 
evidence points ont the frailty of an 
accomplice’s evidence in language with 
which, up to acertain stage, little fault can 
be found. He said: 

“You will thus ses that under the law the un- 
corroborated testimony of an approver may form 
the basis of a conviction, yet, at the same time 
you must bear in mind that ordizarily an appro- 
ver's testimony is unworthy of credit unless corrobo- 
rated in material not in trifling or minor parti- 
eulars. This is based on a very salutary and 
sound principle because accomplice evidence is 
held untrustworthy for three reasons: (a) because 
an accomplice is likely to swear falsely in order 
to shiftthe guilt off from himself; (b) because an 
accomplice as a particular in crime, and conse- 
quently, an immoral person, is likely to disregard 
the sanction of an oath; and (e) because he gives 
his evidence under a promise of a pardon, or in 
the expectation of an implied pardon, if he discloses 
all he knows against those with whom he acted 
criminally; and this hope would lead him to 
favour the prosecution. Amir Ali iñ his bock on the 
Law of Evidence, explains in this way : 

“It isthe duty of the Court which in any 
particular case has to deal with an accomplice's 
testimony to consider whether this maxim (the 
maxim which I have explained to you above) 
applies to exclude that testimony or not;in other 
words, to consider whether the requisite corrobora- 
tion is furnished by other evidence of facts preved 
in the case, though at the same time the Court 
may righily, in exceptional cases, notwithstanding 
the maxim, and in the absence of this corrubora- 


tion, give credit to the accomplice’s testimony 
against the accused, if it sees good reasons for 
doing sq upon grounds -olher than, so to speak, 


the personal corroboration,” 

“In short if is a cautionary.rule ; it is not a hard 
and fast rule, and if, upon the circumstances and 
the proved facts of this case, you come to the 
conclusion that what the approver says is true, 
you may proceed toconvict, nay, it willbe your duty 
to convict the accused.” 


Accordingly to the learned Advocate, ihe 
gist of his grievance lies in the paragraph 
last quoted and especially in tnese words 
ofthe learned Judge: ‘You may proceed 
to convict, nay, it will be your duty to con- 
vict, the accused.” Now, if this was a 
direction to the jury that it was their 
duty to convict the accused upon the 
uncorroborated evidence of an approver as 
it might well be so construed, we should 
have said that this was a serious misdirec- 
tion to the jury. it is the duty of tne 
Judge, as we shall hereafter snow to wain 
a jury not to convict on the uncorroborat- 
ed testimony of the approver, . but -to 
inform them that in law, if after they 
have been warued not soto convict, they 
“Gan do so. We think, therefore, with all 
respect tnat the language used by the 
Judge in this passage was not happy. But 
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this passage does nol remain unqualified for’ 
the learned Judge gu2s on to say: 

“Ag I told you, gentlemen, before, if the whole 
case of the prosecution rested on the evilence of 
Ayub alone, [ would have certainly directed that 


there was no sufficient evidence and the accused 
should be discharged.” 


The learned Judge then g.es onto con- 
sider the other evidence in the case. Tak- 
ing his charge as a whole, it appears to 
us a direction to the jury to rely upon 
the evidence ofthe approver only if after 
considering the other evidence cn t.e 
record there is sufficient to corroborate 
his evidence and to satisfy them that 
they can rely upon his evidence as 
ihe basis of their verdict. Reading the 
charge as a whole, we do not think on this 
point the learned Judge misdirected the 
jury. We have also to consider waether 
the learned Judge has sufficiently directed 
the jury asto what we might call the 
dual nature of corroborative evidence, cor- 
roboration of the faclum of the crime and 
curreboration as to the identity of the 
accused. The learned Judge certainly. 
did refer to this aspect of the case. 
He says : 

“Mr. Shahani, Counsel for the accused, has 
appealed to you to reject the evidence of Ayub as 
it is tainted and he has told you that the High 
Courts in India have held that the approver's 
evidence should be corroborated not only in 
material particulars, but also with regard to the 
identity of persons conncected with the crime. 


Now, no doubt, that is 8 correct view as the 
authorities go.” 

Now the locus classicus of the law of 
approver’s evidence is the case in Rex 
v. Boskerville (2), in which Lord Reading, 
O. J. delivered the considered judgment 
of the Court of Criminal Appeal, and wé 
quote at length from that case because of 
ihe importance and difcuity of the ques- 
tion and the distinguished nature of the 
authority : 

“There is no doubt that the uncorroborated evi- 
dence of an accomplice is admissible in law; ses 
kex v. Atwood (3) But it has long been a rule of 
practice at common law for the Judge to warn 
the jury of the danger of convicting a prisoner on 
the uncorroborated testimony of an accomplice or 
accomplices, and, in the discretion of the Judge. 
to advise them not to convict upon such evidence; 
but the Judge should point out to the jury that it 
is within their legal piovince to convict upon 
such unconfirmed evidence : Reg v. Francis Stubbs 
(4) and dn re Meunier (5). This rule of practice has 
become virtually. equivalent to a rule of law, and 


(2) (1916) 2 K B 658; 86 L J K B28; 115 L T 453; 80 
J P 418; 605 J 698; 25 Cox C O 5324, 

(3) (1788) 1 Leach 464. 

(4) (1855) Dears 555; 25 L J MO16; 1 Jur. (N s) 1115: 
4 W kk 83; 7 Cox OC 48. 

(9) (1894) 2 Q B 415; 63 L J MC 198; 10 R 400; 711. 
T 403; 42 W R 687; 18 Cox..0.015. 
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since the Court of Criminal Appeal Act came into 
operation this Court has held that, in the absence 
of such a warning by the Judge, the conviction 
must be quashed: Hex v. Tate (6). If after the 
proper caution by the Judge the jury nevertheless 
convicted the prisoner, this Court will ngot quash 
the conviction merely upon the ground that the 
accomplice’s testimony was uncorroborated. It 
can but rarely happen that the jury would con- 
vict in such circumstances. In considering whe- 
ther or not the conviction should stand, this 
Court will feview all the facts of the case, and 
will bear in mind that the jury had the opportu- 
nity of hearing and seeing the witnesses when 
Siving their testimony. But this Court, in the 
exercise of its powers, will quash a conviction 
even when the Judge has given to tha jury the 
warning or advice above-mentioned, if this Court 
after considering allthe circumstances of the case, 
thinks the verdict unreasonable, or thai it can- 
not be supported having regard to the evidence; 
Court of Uriminal Appeal Act, 1997, s. 4, sub-s. 1, 
This jurisdiction gives larger powers to interfere 
with verdicts than had heretofore existed in 
criminal cases.” 

The learned Lord Chief Justice then 
deals with the question as to the nature of 
the correborative evidence required. He 
Bays : 

“The difference of opinion has arisen inthe main 
in reference to the question whether the corroborative 
evidence must connect the accused with the crime. 
The rule of practice as to corroborative evidence has 
aris3n in consequence of the danger of convicting a 
person uponthe unconfirmed testimony of one who is 
admittedly a criminal. What is required is some 
additional evidence rendering it probable that the 
Story of the accomplice is true and that it is reason- 
ably safe to act upon it. If the only independent 
evidence relates to an incident in the commission of 
the crime which does not connect the aceussd with 
15, or ifthe only independent evidence relates to the 
identity of the accused without connecting him with 
the crime, i3 it corroborative evidence? There are 
some expressions to be found in the books which 
imply that it may be, and in Rez v. Birkett (7), the 
Judges were of opinion that an accomplics did not 
require confirmation as to the person he charged, if 
he was confirmed as to the particulars of his story. 
‘The case is very imparfectly reported, and the evr 
dence is nut state. It was not argued by Counsel, 
but was stated verbally to a meeting of the Judges 
by the Judge who tried the case. There are other 
cases where it has been held that a conviction on 
such evidence could not be quashed by the Ccurt, 
but the ratio decidendi is that as an accomplice isa 
competent witness and the jury thought him worthy 
of credit, the verdict was in aceordance with law : 
kex v. Atwood (3), Rex v. Jones (8). There aie 
other cases where ıt has been held that on such evi- 
dence the case cannot be withdrawo from the jury. 
kex v. Hastings (9); Reg v. Andrews (10; per 
Coleridge; Rey v. Avery (ll). After examining 
these anu other authorities to the present date, we 
have come to the conclusion that the better cpinion of 
the Jaw upon this point is that stated in Regv. Francis 
Stubbs (4), by Parke, B, namely, that the evidence 

(6) (19u8) 2 K B 68u; 77 LJ X OB 10,3; 99 L T 620; 
72 J P 391; 21 Cox, U G 693; 52 5 J 699, 

(7) (1813) R & R 2al. 

(8, (1809) 2 Camp 131; 11 R R 680. 

(9) (1835) TO & P 153, 

UU) (1843) 1 Cox O O 183. 

(11) (1843) 1 Cox, O O 206, 
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of an accomplice must be confirmed nob only as bo 
the circumstances of the crime, but also as to the 
identity of the prisouer. The learned Baron does not 
mean that there must be confirmation of all the 
circumstances of the cuime; as we have already 
stated, that is unnecessary. It 18 sufficient if there 
is confirmation as to a material circumstance of the 
crime and of the identity of the accused in relation 
tothe crime. Parke, B. gave thisopinion us a result 
of 25 years’ practice; it was accepted by the other 
Judges, and has been much relied upon in later 
cases. In Rex v. Wilkes (1%). Alderson, B. said. 
‘The confirmation which 1 always advise Jurics tu 
require, is a confirmation of the accomplice in some 
fact which goes to fix the guilt onthe particular person 
charged. You may legally convict on the evidence 
ofan accomplice only, 1f you can safely rely on his 
testimony; but I advise juries never to act on the 
evidence of an accomplice, unless he 1s confirmed 
as to the particular person who is charged with the 
offence’. in Reg. v. Farlar (13), at p. 107*, Lord 
Abinger, C. B. said ; 

‘It is a practice which deserves all tne reverence 
of law, that Judges have uniformly təld juries that 
they cught not to pay any regpect to the testimony 
of an accomplice, unless the accomplice is corro- 
borated in some material circumstance. Now, in 
my opinion, that corroboration ougat to consist ja 
sume circumstance that affects the identity of the 
party acsused. A man who has been guilty of a 
crime himseif will always be able to relate the facts 
of the case, and if the contirmativu be on ths truth 
of that history, without identifying the persons, 
that ig really no corroboration at all..... lt would 
not at all tend to show that the party accused 
participated in it,’ In Reg. v. Dyke (Lt) Gurney, B. 
said: ‘Although, in some iasiances, it has been sy 
held, you will find that in th> majority of recənt 
Casey it is laid dowa that the contirmativs snould bs 
as ty some matter which gues to connect tne prisoner 
with the transaction.’ da Reg v. Birkett (15), the 
Prisoner was indic:ed for receiving stolen sheep. 
The evidsnes consistel of the sbatement of an ac- 
complice, anu to confirm it, it Was proved that a 
Quantity of muttun correspooding in sizè with the 
seep stolen was found in prisvaer’s hous3. Patter- 
son, d, Said; ‘Jf the contirmaiion had merely gone 
to the extent of contirming the accvinplice as to 
matters connected with himself valy, it would nos 
have bean sufficient... . bus bere we nave a great 
deal more; we have a quantity of matteo fvuand in 
the house in whicn the prisoner iesides, and that 4 
think is sucha confitmation of the acvomplice’s evl- 
dence as | must leave tu tue Jury.” Tuesa cases lead 
to bhe view expressed later by Pake, B., m Hey v. 
franeis Stubbs (4) and show tnat in nis tune, although 
there hud been dvupt 10 the pasi, the law astur- 
Mulated by him Was accepted us tue correct opinion, 
and continued to be the lauw to ths time of the pass- 
ing ot the Usiminal Appeal Act, awd in our judgment 
to the present day. 

We holl that evidence in corroboration must be 
independent tusblinuny walen atestis tue accused py 
Connscting or tending tu counec, hun with the erime. 
de other words, it must be evidence waren implicates 
him, that is, Wuluh cunliruiy m sAn material parul- 
cular nut only the evideuce thal the vrime has been 
CumMmillled, bul aiso buat tie plisvuct GCullitreu ib, 
The west upplicubls to delernmine tue nature dud 


(12) (1836) 7 O & P 272, 
(13) (1837) 8 O & P 105, 
(14) (4837) 8C & P 241. 
(15) (1837) 8 U & P 732. 
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extent of the corroboration is thus the same whether 
the case falls within the rule of practice at Common 
Law or within that class of offences for which corro- 
boration is required by statute, The language of the 
statute, ‘implicates the accused,’ compendiously 
incorporates the test applicable at Common Law in 
the rule of practice. The nature of the corroboration 
will necessarily vary according to the particular cir- 
cumstances of the offence charged. It would bein 
high degree dangerous to attempt to formulate the 
kind of evidence which would be regarded as corro 
boration, except to say that corroborative evidence is 
evidence which shows or tends to show that the story 
of the accomplice that the accused committed the 
crime js true, not merely that the crime has been 
committed, but that it was committed by the 
accused. The corroboration need not be direct evi- 
dence that the accused committed the crime; if is 
sufficient if it is merely circumstantial evidence of 
his connection with the crime. A good instance 
of this indirect evidence is to be found in Reg Vv. 
Birkett (15) Were the law otherwise, many 
crimes which are usually committed between 
accomplices in secret, such as incest offences with 
females, or the present case could never be brought 
to justice.” 

Viewing the charge to the jury in the 
light ofthis case we think the only criti- 
cism (lat can fairly be brought against 
the charge of the learned Judge is in 
matters of form, not of substance, with the 
exception of the case ofthe appellant 
Dooran to which we shall hereafter refer. 
The learned Advocate for the appellant 
Dooran lays stress upon this particular 
passage in the charge : 

“The rule is corroboration in material particulars 
and not in all particulars. It wculd be sufficient 
if corroboration is found on some of the leading 
features of the approver’s story from which you 
may infer that the approver is telling the trath. 
Then on how many circumstances or detaile should 
there be corroboration; That also depends upon the 
facts of each case? The moment you think that by 
reason of some corroboration you are prepared to 
believe Ayub, you must not insist on corroboration 
in all particulars as to what happened in that 
room after 4 P.M. Tothat Ayub and Ayub alone 
can depose and if is he who can depose to the 
identity of the person who took part in these effences, 
Oompare this aspect of the case with refenence to the 
- case of each accused.” 


Now, it is the case of the prosecution 
that this boy Gulistan was violated and 
killed about 7 o'clock in the evening of 
October 26, 1935, in room No. 31-B in 
Darbargarh rented by the first accused 
Khadim, that none but Ayub and the 
three accused were present, and itis clear 
the learned Judge is correct when he 
says that Ayub and Ayub alone can or 
rather will speak to the identity of those 
in the recm that afternoon who took part 
with him in this crime; but it is clear, before 
the accused shculd be convicted, besides 
Ayub's evidence as to identity there must 
. be sore other evidence as to identity 
or some other evidence which shows or 
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goes to show the story of the approver is 
true as regards each ofthe accused. The 
jury must be satisfied that Ayub speaks 
the truth notonly astothe factum of the 
erime but as to the identity of the accused. 
There must be evidence on which the jury 
can rely with confidence which confirms 
he evidence of the approver as to the 
individual complicity of each ,accused in 
the crime, so that the jury are satisfied as 
to the guilt of each accused. But when 
one reads the charge further, it is clear 
{hat when the learned Judge said: Com- 
pare this aspect of the case with reference 
to the case of each accused’; he had this 
aspect of the case in mind and his further 
charge tothejury is in fact a considera- 
tion and discussion of how far the evidence 
of witnesses and circumstances corrobo- 
rates the evidence of the approver as to 
the identity ofthe accused and we are 
satisfied that ihe jury were finally led to 
consider the case against each of the 
accused in the proper way. We do not 
think it can be fairly said that reading 
the charge as a whole, there has been any 
general misdirection and that an omission 
of importance has occurred inadvertantly 
only in the case of the accused Dooran. 
But when all is said in view of the fact that 
this case is a confirmation case, and we 
are to consider the case on facts as well 
as on law as regards all the accused, 
the arguments directed against the charge 
of the learned Judge lose some of their 
importance. We pass then tc consider the 
case in law as well as on facts against each 
of the accused. 

The case for the prosecution is that 
Gulistan, tke son of one Khanzaman, an 
Excise peon, was aged about eleven years, 
and was fair and handsome. His father 
apprenticed him while still at school, to 
Khadim, the first accused a tailor; but 
the boy fell into bad company and the 
father removed him from the shop of 
Khadim. Khadim's shop was ab Kum- 
bharwara where Gulistan lived with his 
mother and father: but after Gulistan was 
taken from his shop, Khadim moved 
to Ranchore Lines. Buthe used still to 
meet the boy who fell also into the com- 
pany of Ayub, the approver, and Dooran, 
accused No. 2, and Raju, accused No. 3, 
and was seen moving in their company. 
The accused Khadim thentook roomin a 
building called Darbargarh on the Lead- 
bitter Road, a building occupied by 
bhayas, coolies and prostitutes, . and to this 
room Gulistan used to go withAyub and 
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the accused. But Khadim was not satisfi- 
ed with the conduct of the boy; he was 
according to Khadim enjoying their money 
and was not faithful to them, and he 
arranged with Ayub and Dooran and 
Raju on October 25, that on October 28, 
they should bring the boy in this room and 
that ifhe would not listen, he would be 
killed. Accordingly on the morning of 
October 26, Raju, and Ayub brought the 
boy to Khadim’s room, and there the boy; 
Ayub andall three accused spent the day 
playing cards, with light refreshments 
ordered from a hotel near by. Tea and 
biscuils were brought by one Jumo a 
servant of the hotel, at ll a. M. and 4 
P.M. About dusk they started on their 
Work; accused No. 1 gave the sign to 
accused No. 3 who closed the door ; accused 
No. 2 held the boy while Khadim removed 
his trousers and committed sodomy; then 
Raju, Ayub and Dooran each in turn com- 
mitted sodomy on the boy, and the boy 
was held gagged each time while this 
was done. But when Dooran, the last to 
commit sodomy, was so employed, the boy 
cried out and Khadim enraged took out 
his knife and cut and stabbed the boy. 
According to Ayub, Dooran also stabbed the 
boy. Then they left him. 

When the boy did not return home 
that evening, the father of the boy made 
enquiries, but though he searched till early 
in the morning of the 27th, he could get 
no information. He then informed his 
wife's brother Alimdin, a Police constable 
and together they searched; and late on th 
night of the 27th they asked Dooran, 
accused No. 2, who took them to the 
Place where accused No. 1 lived. They 
went up-stairs and found the body of 
Gulistan. This was about 1 a.m. on the 
“8th and Zamankhan reported the matter 
tothe Police, and Sub Inspector Farid 
Ahmed went tothe scene of the offence 
about 4-30 4. m. and started the investiga- 
tion. He made an inquest report, took 
possession of certain property, 
body tothe hospital and made enquiries 
from certain persons. He found out from 
the Mehta Jadnovji in charge of the 
building who lived in the room and 
Searched for Khadim but he could nos be 
found. ‘Till November 7, the matter rested 
because the Inspector was ill. On Decem- 
ber 31, the Police got information that the 
accused was at Sukkur. A Sub-Inspector 
was sent to Sukkur to arrest him; and on 
January 2, he was brought to Karachi: 
and in consequence of certain statemenis 
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made by accused No. 1, accused No. 2 ana 
accused No.3 andthe approver Ayub were 
arrested on January 3, The rooms of 
Ayub, Dooran and Raju were searched and 
certain articles of clothing were seized. 
The Chemical Analyser reported that the 
clothes of Ayub and Raju were stained 
with human blood. The investigation con- 
tinued, the statements of certain, persons 
were recorded, and on January 7, Ayub 
made a confession toa Magistrate, and on 
the 13th Ayub with the three accused, 
was placed before the City Magistrate. 
Ayub was offered a pardon and is the ap- 
prover in this case. 

The case for accused No.1, who is a tailor 
aged 35 and who gives his place of resi- 
dence as Meerut, is, that Gulistan was his 
apprentice in Kumbharwara, that after 
he left hissnop at Kumbharwara he used 
to live in Gulistan's house, but he was 
turned away by the boy's father, and 
Alimdin, and then he went to a shop in 
Ranchore Lines; thereafter he did not see 
the boy Gulistan. The case of accused No. 2 
Dooran, eged 20, a chair-maker, who gives 
his residence as Karachi, is that he did 
not know the boy; he knew only that 
Khadim lived in Darbargarh and he took 
Piroo Panwala, Alimdin, Ayun and Raju 
and othersto Darbargarh and that he is 
falsely implicated. The case for accused 
No. 3 Rajab, aged 25, a trankmaker, who 
gives his residence as Karachi, is that on 
the day in question, Diwali, October 26, he 
was in his workshop, that he did not know 
Gulistan and that he had been falsely im- 
plicated. He called four witnesses in his 
defence. 

The questions then to be decided are; 1. 
Whether sodomy was committed on Gulistan ? 
2. Whether Gulistan was murdered? 3. 
Whether accused Nos. 1, 2 and3 committed 
sodomy on Gulistan ? 4. Whether accused 
No. 1 murdered Gulistan ? 

We think there is no doubt that Gulistan 
was murdered by accused No. 1 and that 
sodomy was committed on him by ac- 
cused Nos. Land 3. We think that on the 
evidence accused No. 2 should not have 
been convicted. Bo far as this accused js 
concerned, we are of the opinion the learned 
Judge omitted lo place before tke jury all 
the important evidence in favour of the 
accused, but that in any case whatever tne 
veidict 01 jury, in our opinion on the 
evidence, accused No. 2 should be ac- 
quitted. So far ashe is concerned, we, 
therefore, set aside the conviction and 
acquit him, 
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Now, there can beno doubt that the boy 
Gulistan was murdered. The boy was 
identified bythe father of the body, Khan 
Zaman, and by Alimdin, the Police 
constable, whose sister is married to 
Khan Zaman. The body was found inthe 
early morning of October 28, in such 
circumstances and in such a condition 
as to show that the boy was murdered. 
There were ten. injuries on the body 
ofthe boy all significantly on the front 
of the body as though the boy lay on 
his back struggling against the act to be 
committed on him. There were cuts and 
stab wounds and each one of the five 
injuries was sufficient to cause death. 
The throat was cut and the abdomen 
stabbed so that the intestines protruded. 
A smear taken from the anal canal show- 
ed spermatozoa. In this case, we have no 
doubt the gaping of the anal canal was 
due not to decomposition but to sodomy. 
Moreover, the presence of spermatoza is, 
in our opinion, conclusive. 

There isno doubtin our minds that the 
boy Gulistan was subjected to unnatural 
intercourse and then murdered. We have 
also no doubt that he was murdered by 
accused No. 1 because the evidence of the 
approver Ayub is sufficiently corroborated 
not only as to the factum of the crime but 
as to the identity of this accused. In 
considering the evidence of the approver, 
it must be borne in mind that corrobora- 
tive evidence need not be direct; it may 
be circumstantial, and what is wanted is 
evidence sufficient to confirm the evidence 
of the approver when he speaks as to the 
identity of each criminal. The evidence of 
Ayub is that Gulistan became his friend and 
the friend of Raju and Dooran, that Khadim 
knew the boy, that on October z6, they 
brought the boy by arrangement to 
Khadim’s roum at Khadim's request as they 
suspected the boy was unfaithful, that they 
had ‘biscuits and tea at ll a. mM. and played 
cards up to l vp. M.; then he went to his 
house and returned at 2 p. m. that Dooran, 
Raju and Gulistan also left at l p.m. but 
were there with Khadim when he returned, 
that they played again and had tea and 
biscuits again at 4 P. M, and that they 
_played til 7 P. m. when the boy was 
held and gagged and violated by each in 
turn ana ihen murdered by Khadim as he 
regisied iLe corts of Dooran io violate 
‘him, and then Kladim Iccked the duwa 
and ihiy went away. 

So iar as ihle facium of the crimes both 
oi muider aud scdomy are ccnucerned, 
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the evidence of the approver Ayub is 
corroborated by the state of the body and 
the place where it was found. So far as 
the identity of the accused Khadim is con- 
cerned, the evidence of Ayub is corrobo- 
rated by the fact that Khadim was the 
occupier of the room, the fact of his pie- 
vious association with the boy, and his 
association with the boy on the day of 
the offence. (His Lordship then examined 
the evidence and continued.) We have no 
doubt Ayub has attempted to minimise 
his own share in the offence. We note 
his clothes were found to be stained with 
human blood, but we think the circum- 
stances and the evidence of the witnesses 
which we have considered so strongly 
corroborates the evidence of Ayub, so far 
as accused No, 1 is concerned, that there is 
no reasonable doubt of his guilt. The 
accused cannot even explain satisfactorily 
his flight to Sukkur. We, therefore, con- 
firm the conviction of Khadim for murder 
and scdomy, confirm the death sentence 
and ihe sentence for sodomy, and dismiss 
his appeal. So far as the accused Raju 
is concerned, convicted only of sodemy, we 
have no doubt as to his guilt. He was 
accused in the confession of Ayub from the 
first he was the one who according to 
Fazalkhan came to fetch the boy on the 
morning of the 25th. He was, therefore, 
an active member in the plot. Khan- 
zamam, Alimdin, Fazalkhan, Abdul Karim 
and Ahmedkhan speak of his association 
with the boy. Jumo and Jadhowji speak 
of his association with the boy on the day 
of the murder. He brings evidence of 
alibi of Fakir Muhammad, the trunkmaker, 
of Mahammad Abubakar, the owner of the 
workshop, of Aroo, the carpenter, and Nazar 
Muhammad, the milkseller. Fakir Muham- 
mad, a workman, speaks to a muster roll 
he does not keep. Muhammad Abubakar 
cannot say whether the accused was at 
work on Divali day. Nazar Muhammad 
Says accused used to purchase milk and 
Aroo, that he was arrested by the Police. 
All this evidence is in cur opinion worth- 
less. We think the evidence of Ayub, the 
approver, is so confirmed as to the identity 
of this accused and his complicity in the 
Grime that there is no doubt as io his 
guilt. As regards the accused Dcoran we 
think that there isa real doubt as to his 
guilt, und the learned Judge in putting h 
case before the Jury cmitted to put on? 
important faci in his favoar. The learned 
Judge deals with the case of accused No. 2 
Specitically in these two paragraphs; 
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“Then come to the case of accused No. 2. Al- 
though he is charged with murder. Ayub him- 
self merely states that Dooran inflicted two or 
three stab wounds. It may be that the injuries 
inflicted were minor. If you are satisfied that he 
did not inflict the fatal injuries, he need not be 
convicted of murder, You can in that case con- 
vict him of a lesser offence, that is to say, on 4 
charge of culpable homicide not amounting to 
murder under s. 304, or of causing grievous hurt 
under s. 326, Indian Penal Code. I have read to 
you what” culpable homicide is. So if you are satis- 
fied that the accused did not deal the fatal blows 
that caused the death of the boy, then you might 
either bring the verdict under s, 304, either part 1 
or part 2, or under s. 326, grievous hurt: (s 304 
read and explained to the jury). With regard to 
the charge under s. 377, of sodomy, the same criti- 
cism would apply against this accused also. It 
ig true that his name is not mentioned in the con- 
fession, but Ayub does mention his name before 
the Magistrate and before you in this Court. Pos- 
sibly, he forgot to mention the name of accused 
No. 2 in the confession in connection with sodomy 
but he does mention his name in the confession 
as one ofthe party, After all gentlemen, you are 
the judge of facts and it is for you to say whe- 
ther Ayub is telling before you the truth or 
not. What is the defence of accused No. 2? He 
denies all knowledge about Gulistan and says that 
he never knew him and never heard of him. How 
is it then that he was identified by Jadhowji and 
Juma as being one of those persons who were seen 
inroom No. 31-B on the 26th the date of the offence. 
Moreover, you have the evidence of Ayub. Do you 
believe the statement of this accused that he did not 
know Gulistan ? 

But the learned Judge does not point 
out that it was Dooran who took Khan- 
zaman and Alimdin to the house of ac- 
cused No. 1 and pointed it out. In his 
charge to the jury on p. 103 of the print- 
ed book the learned Judge says: 

“About evening time, the next day, (the 27th) he 
(Khanzaman) met accused No. }, Ayub and Dooran, 
but they did not give any clue of the boy:” 
but turning to the evidence of Khan- 
zaman we find that in his examination- 
in-chief Khanzaman mentions only Dooran 
asthe accused he enquired from the next 
day, and he showed the place where the 
accused lived. In kis cross-examination 
he states that on the day the boy was 
missing he questioned all three accused, 
but this is not to be reconciled with his 
evidence that he questioned Dooran on the 
27th, corroborated by the evidence of Piroo 
and Alimdin that Dcoran took them to the 
room of the accussed where they found 
the body of the boy. We do not think 
this conduct of Dooran, the conduct of a 
guilty man. We think that Ayub in ac- 
cusing Dooran cf stabbing the boy and 
then latter charging him with sodomy is 
implicating Dooran to exculpate someone 
else, probably himself. In his first con- 
fession it was he, Ayub, and not Dooran 
who last violated the boy and caused that 
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cry which led Khadim to kill him. Also 
we must conclude from the fact that the 
jury did not find Dooran guilty of murder 
with which he was charged or an offence 
under s. 304 ors. 326, Indian Penal Code, 
that they did not believe the evidence of 
Ayub so far as the stabbing by Dooran 
is concerned. There was then even less 
reason why they should believe the evi- 
dence as to the later charge he made 
against Dooran, that of sodomy. Human 
bloodstains were found on the clothes of 
Ayub and Raju, but not on Dooran’s. 
Fazalkhan did not see Dooran come to 
fetch Gulistan in the morning. He saw 
Raju and Ayub. We think if the case of 
Dooran had been so presented to the jury 
they would have acquitted him, but, in 
any case, we think he should be acquitted. 
It is to be remembered he was charged 
himself with committing an offence of 
sodomy, not with aiding or abetting or 
charged under s. 34, Indian Penal Code. 
We therefore, set aside the conviction of 
Dooran on the charge under s. 377, Indian 
Penal Code, and direct him to be ac- 
quitted and discharged. 
N. Order accordingly. 





PATNA HIGH COURT 
Civil Revision No. 679 of 1936 
March 1, 1937 
ROWLAND, J. 

Tus Hon’ste MAHARAJADHIRAJ SIR 
KAMESHWAR SINGH BAHADUR, 
K. C. I. E. or DARBHANG A—PLAINTIFF 
—~- PETITIONER 
VETSUS 
DHOLAI KHAWAS AND ANOTAER— 
DerenDaNnTs—Opposits Party 

Bihar Tenancy Act (VIII of 1934), s. 169 (č (b)— 
Money payable under cl, (c) and el. (b)—~Distinction 
— Agent having vakalatnama giving full 
powers to take out execution and realise money and 
draw decretal amount deposited in Oourt—Whether 
can draw balance due to decree-holder on account of 
subsequently accrued rent. 

There is no reason to distinguish the claim to 
money payable tothe decree-holder under s. 169 (e), 
Bihar Tenancy Act, from money payable to him 
under cls. (a) and (b). All such sums are monies 
realised in execution of the decree. Where vakalat- 
nama. which had been presented by the petitioner's 
Pleader in execution gave him full authority to take 
out execution and to realise money in the suit or 
execution andto draw any decretal money deposited 
in Court on the petitioners behalf No fresh 
vakalatnama is required to enable his agent to 
draw any balance due to the decree-holder on ac- 
count of subsequently accrued rent. 


C. Rev. from an order of the Munsif of 
Madhubani, dated August 8/18, 1936, 
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Mr. Murari Prasad, for the Petitioners. 

Order.—The petitioner obtained a decree 
for arrears of rent and in execution brought 
the holding of the raiyat defendant to 
sale. The sale was knocked down at a 
price which left some surplus sale proceeds. 
The petitioner claimed in accordance with 
s. 169 of the Bihar Tenancy Act, the costs 
incurred by him in bringing the holding 
to sale, the amount due to him under the 
decree and rent which fell due to him in 
respect of the holding between the institu- 
tion of the suit and the date of the confirma- 
tion of the sale. 

The Court felt no difficulty in allowing 
him the costs incurred by him in bringing 
the holding to sale and the amount due 
under the decree but thought that a fresh 
vakalainama was necessary to enable bis 
agent to draw any balance due to the decree- 
holder on account of subsequently accrurd 
rent. The vakalatnama which had been 
presented by the petitioner's Pleader in this 
execution gave him full anthority to take 
out execution and to realise money in the 
suit or execution and to draw any decretal 
money deposited in Court on the petitioner's 
behalf. These are explicitly provided for 
among the wide general powers given in 
the vakalainama. The Munsif has not given 
any reason for requiring a separate vakalat- 
nama to be filed and for the purpose of 
representation. J see no reason to distin- 
guish the claim to money payable to the 
decree-holder under s. 169 (e) from money 
payable to him under cls. (a) and (b). All 
such sums are monies realised in execution 
of the decree. 

In a similar case Civil Revision No. 568 
of 1935 (Hon'ble Maharajadhiraz Sir Kam- 
eskwar Singh Bahadur v. Jadu Keot) 
decided on December 23, 1935, James, J. 
vacated the order of the learned Munsif 
requiring a fresh vakalatnama to be filed 
for the purpose of taking out delivery of 
pessession. I would pass a similar order in 
this case. 

The order of the Munsif is vacated. He 
should note that no fresh vakalatnama is 
required. 


D. Order vacated. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1175 of 1934 
November 25, 1936 
M. ©. GHosE AND 
MUKHERIEA, Jd. 
JESSORE DISTRICT BOARD--DEFENDANT 
— Å PPELLANT 
VETSUS 

SURENDRA NATH HALDAR—PLAINTIFF 

AND OTHERS—DnFrENDANTS—RESPON DENTS 

Bengal Local Self-Government Act (III of 1885), 
s. 53—Powers of corporate body— Extent of —District 
Board spending money for starting propaganda tn 
favour of Union Boards for educating public oprn- 
ion—Whether comes under powers conferred by Act. 

The powers of a body corporate are not confined 
to what is expressly stated in the Act, but extend 
to what is necessary and properly required for carry- 
ing into effect the undertakings and works which the 
Act has expressly sanctioned. 

The spending of money for starting a propaganda 
in favour of Union Boards for the purpose of educat- 
ing public opinion is not one of the purposes which 
expressly or impliedly comes within the scope of the 
powers and duties of the District Board. 

[Case-law discussed | 


OG. A. from the appellate decree of the 
District Judge, Jessore, in Title Appeal 
No. 88 of 1982. 

Messrs. Atul Chandra Gupta and Amir- 
uddin Ahmed, for the Appellant. l 

Messrs. Bankim Chandra Mukherjea, 
Jatindra Mohan Chowdhury for Mr. Nirod 
Bandhu Roy, for the Respondents. 


Mukherjea, J.—Tbis is an appeal on 
behalf of the Jessore District Board which 
figured as defendant No. lin a sult com- 
menced by the plaintiff for a declaration 
that a certain resolution of the Finance 
Committee and adopted by the District 
Board was illegal and ultra vires of the 
latter. The resolution was passed on Jan- 
uary 18, 1930, and sanctioned a sum of 
Re. 3,000 for purposes of a propaganda 
work to be carried on for the welfare of 
Union Committees, wherever necessary, the 
Chairman being authorized to spend the 
money by appointing workers or m such 
other way as he deemed proper. The 
propaganda was necessary in the opinion 
of the District Board in view of an antl- 
Union propaganda started at _Bandabila 
and other places, and the plaintiffs case 
was that the District Board had absolutely 
no authority to spend any money for this 
purpose. He prayed for a perpetual in- 
junction restraining defendant No. 1 from 
spending any money in pursuance of the 
said resolution, and there was a prayer 
also for refund tothe district fund of any 
amount that might have been already 
spent. The defence inter.ala was that 
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the District Board was perfectly entitled 
under the law to sanction the amount for 
the purpose alleged, and out of the amount 
voted only Rs. 400 was actually spent at 
the date when a temporary injunction was 
issued. Tne other questions raised are 
not material to the present appeal. The 
plaintiff's suit was decreed in substance 
by both the Courts below. The resolution 
was held to be ultra vires and the injunoe- 
tion prayed for was granted. The prayer 
for refund of the money already spent 
was, however, negatived. 


It is against this decision of the District 
Judge, Jessore. confirming the decision of 
the Subordinate Judge, that the present 
appeal has been preferred, and Mr. Gupta 
who has appeared for the appellant Dis- 
trict Board has raised a two-fold conten- 
tion. His first contention is that the 
lower Courts were wrong in the view that 
they had taken, viz., that money could not 
be spent for any purpose other than those 
specified in s. 53, Local Self-Gcvernment 
Act. He argues that a corporate body 
has not only the powers which are ex- 
prees}y conferred upon it by statute but 
can als) exercise the powers which are 
regarded as incidental to or consequential 
upon those things which the Legislature 
has authorized. Expenditure of money 
for a propaganda work to maintain the 
existence of the Union Boards is, according 
to Mr. Gupta, a justifiable expenditure 
though it is not specifically mentioned in 
s. 03, Local Self-Goverament Act, which 
should not be taken as exhaustive. Mr. 
Gupta would read s. 53 as not laying 
down the purposes for which alone the 
District Board can spend the District 
Fund. It simply enumerates the compul- 
sory expenses, and does not limit or res- 
trict the powers of the District Board to 
spend money, for purposes coming express- 
ly or impliedly within the scope of its 
duties. The second contention of Mr. 
Gupta is that even if there is any devia- 
tion from the Act, it is cured by the provi- 
sion of s. 53-A, Local Self-Government 
Act. Now on the first point we agree with 
Mr. Gupta that the powers of a body 
corporate are not confined to what is 
expressly stated in the Act, but extend to 
what is necessary and properly required 
for carrying into effect the undertakings 
and works which the Act has expressly 
sanctioned. As Brice puts it: 


“A corporation has all the capacities for engaging ; 


in transactions which are impliedly given to it by 
reasonable implication from the language of the 
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constating instruments. (Brice, Edn. 2, Oh. 5, 
p. 66).” | 

The proposition is well settled by a 
series of decisions of the English Courts, 
the leading ease heing Attorney-General 
v. Great Eastern Railwhy Co., (1) where 
Lord Selborne, L. O. observed as follows: 

“I agree with L. J. James, that the doctrine 
ought to be reasonably and not unreasonably under- 
stood and applied and that whatever may fairly 
be regarded as incidental to or consequent upon 
those things which the Legislature has authorized 
ought not (unless expressly prohibited) to be held 
by judicial construction to be ultra vires.” 


This principle was followed in Douchar 
v. Gas Light and Coke Co. (2) where the 
defendant company, who were authorized 
to convert and deal with residuals arising 
from gas working, were held entitled to 
provide the proper reagent, viz, caustic 
soda for the purpose of converting napthe- 
line into betanapthol, although caustic soda 
was not a residual, and was not specifically 
mentioned. The identical principle was 
applied in Attorney-General v. Leeds Cor- 
poration (3)and Wimbledon & Putney Com- 
mons Conservators v. Tuely (4). In the last 
named case, a corporation constituted by 
Act of Parliament which had power to 
levy rates and employ labour, was held 
authorized to make regulations enabling 
it to provide pensions, annuities, etc., for 
employees, notwithstanding that it had 
no such express powers given to it. We 
are unable, however, to agree with Mr. 
Gupta as regards the construction he wants 
to put upon s. 53, Local Self-Government 
Act. In our opinion s. 53 of the Act was 
enacted with a two-fold purpose. In the 
first place it enumerates exhaustively the 
objects and purposes for which the Dis- 
trict Fund can be spent by the District 
Board authorities. In the second place 
it indicates the order of priority of these 
payments. 

The section does not militate in any 
way against the implied powers of a cor- 
poration which, as wa have held already, 
must be deemed to exist. Section 53, el. (5), 
sub-s. (a) (424), expressly lays dowa that 
the District Fund shall be applicable to 
“the performance of duties imposed and 
the exercise of powers conferred by the - 
Act” and sub-s. (d) of the same clause 
authorizes payments of any sum to a Local 
Board or to a Union Board constituted 

(1) (1880) 5 A O 473: 11 Gh. D 449; 49 LJ Ch. 
545; 42 L T 810; 28 WR 769. 

(2) (1925) A O 691: 94 L J Ch 383; 133 L T565; 
89 J P 177; 41 T LR 4563: 23 L G R595. 

(3) (1929) 2 Ch. 291; 99 LJ Ch. 9; 141 L T 658: 
93 J P 153; 27 L G R351. 

(4) (1931) 1 Oh, 190; 47 TLR 17, 
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under the Bengal Village Self-Government 
Act, 1919. Admitedly the payment is not 
suggested to be one under sul s, (d) and 
the whole controversy therefore centres 
round the point as to whether it comes 
under snb-s. (a) (iit), cl. 5, interpreting 
the words as including not only the express 
powers and dnties, but what are implied 
or follow by necessary implication from 
the express provisions. 

This leads us to consider the main ques- 
tion in the appeal as to whether the 
spending of money for starting a propa- 
ganda in favour of Union Boards for the 
purpose of educating public opinion is one 
of tte purposes which expressly or im- 
pliedly comes within the scope of the 
powers and duties of the District Board. 
The Local Self Government Act in its 
Preamble states the object of the Act to 
extend the system of Self-Government in 
the Province of Bengal. The general 
powers and duties are specified in ss. 59 
to 100, and embrace a variety of matters 
including education, sanitation, public 
works, vaccination, famine relief and 
others. Thereis a residuary provision in 
s. 100 (4) which provides that the District 
Board may undertake to carry out any 
other local works likely to promote the 
health, comfort or convenience of the 
public and not otherwise preseribed by 
this Act. It is admitted that the propa- 
ganda work in favour of the Union Board 
does not come specifically within o these 
provisions. It may be stated that after 
the resolution was passed by the District 
Board it was sent tothe Divisional Com- 
missioner for approval. The Commissioner 
entertained a doubt as to the legality of 
this resolution and forwarded the matter 
to the Local Government. The Local Gov- 
ernment seemed to entertain the opinion 
that the case would come under s. 100 (4), 
Local Self-Government Act, mentioned 
above, but it suggested that the amount 
should not exceed Rs. 1.000. We have no 
hesitation in holding that s. 100 (4) does 
not contemplate the present case. In no 
sense can this expenditure be said to be 
necessary to promote the health, comfort 
or ccnvenience of the public, and according 
to the well-established canons of con- 
struction, the words must be construed 
ejusdem generis to mean and include those 
things which are of the same nature as 
those specifically provided for in the Act. 
Mr. Gupta has not pressed this line of 
argument before us. His contention is that 
when the Local Government th nks fit to 
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introduce the Village Self-Government Act 
in any District or part of a District the Union - 
Boards become so as to say the ultimate 
constituents of the District Board. They 
become organically connected with the 
District Board and through them the latter 
exercises a good deal of its functions. 
Conceding a!l these, the contention amounts 
to this: that the Union Boards are really 
parts of ike District Board, but even then 
is the District Board entitled to spend 
money for propaganda work, to repel 
attacks made against it or its constituent 
parts? in our opinion the answer must 
clearly be in the negative 

Under s 5, Local Self-Government Act, 
it is for the Local Government to decide 
whether the provisions of that Act should 
be introduced in any particular District or 
part of a District. The District Board and 
the Local Board may be consulted by the 
Local Government in this matter. When 
the Village Self-Government Act is ex- 
tended and Union Boards formed, the 
District Board, under s. 45, Village Self- 
Government Act, may make to the Union 
Boards such grants-in-aid from the District 
Fund as it considers proper and may in its 
discretion attach any condition to such 
grant. If certain people start a propaganda 
for proving the uselessness of Union Boards, 
it is no part of the duty of the District. 
Board to spend money out of the District 
Fund for the purpose of starting a counter- 
propaganda. If the agitation of the anti- 
Union Board party is unlawful, there is 
the Government to take adequate measures 
against the same, and in fact this was done 
at Bandabila, where this movement origin- 
ated. Then again if there is any necessity 
of educating public opinion on the point, 
it is not the duty of the District Board 
to do so. We are, therefore, clearly of 
opinicn, that the contention of Mr. Gupta 
must be overruled and the decision of the 
Courts below affirmed on ithe point. The 
second contention of Mr. Gupta based upon 
s. 53-A, Loeal Self-Government Act, is 
obviously without any substance. There 
is no declaration by the Lecal Government, 
nar is the deviation one of accidental or 
temporary character. The sanction might 
cure the defect regarding the money 
already spent, but cannot be invoked to 
legelise the resolulion of January 18, 1930. 
The result, therefore, is that the appeal 
fails, and is dismissed with costs. 

M. C. Ghose, J.—I agree. 

N. Appeal dismissed, 
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PATNA HIGH COURT 
Civil Appeal No. 250 and Civil Revision 
No. 582 of 1936 
February 8, 1937 
WORT, J. 
ALAKHNANDAN PROSAD— APPELLANT 
Versus 
Musammat BIBI SALMA AND cTnERs— 
RESPONDENTS 

Bihar Tenancy Act (VIII of 1934), s. 170—Pur- 
chaser of holding in execution of rent decree, if 
canapply under O. XXI, vr. 58, Civtl Procedure 
Code, saying that subsequent rent decree in execution 
of which the same holding is sold, is a nullity. 

A purchaser of a holding in execution ofa rent 
decree cannot, in view of e. 170, Bihar Tenancy Act, 
apply under O. XXT, r. 58, Civil Procedure Code 
saying that a subsequent rent decree in execution 
of which the same holding is put up for sale, isa 
nullity. A third party cannot avail himself of 
O. XXJ,r. 58, against a rent decree merely onthe 
ground that the tenure or the holding belonged to him. 
Surpat Singh v. Shital Singh (1), and Deonandan 
Prasad v. Pirthi Narayan (2), relied on. 

Messrs. Manohar Lal and C. P. Singha, 
for the Appeilant. 

Messrs. Baldeo Sahay and K. Dayal, for 
the Respondents. 

Judgment.—The difficulty in this csse 
arises by reason of the fact that the par- 
ties seem to have been uncertain a8 to what 
the application was that was made to the 
Munsif. The contenlbion of the petitioner, 
who wasthe purchaser in execution which 
took placein 19-4 was that the decision 
of the learned District Judge was without 
jurisdiction as the application made to the 
Munsif was an application purported to 
bemade under Ô. XX1, r. 68, Civil Proce- 
dure Code and from such an order made 
under that Rule no appeal lay. But on the 
other hand itis contended by Mr. Baldeo 
Sahay on behalf of the oppos te party that 
the malter was treated by the District 
Judge asan appeal from an order made 
under s. 47, Civil Prceeedure Code and, 
therefore, an appeallay. It is difficult to 
decide beiween these two contentions. But 
there are cerlain matters which are quite 
clear. I find it difficuli to believe that the 
Munsif treated the matter as an applica- 
tion under s.47. There is no merit in the 
placing at the head of an application a par- 
ticular Order or Rule as I have pointed out 
on mere than one occasion, and it is almost 
incredible that the Munsif should have 
treated the application as an application 
under s. 47 cfthe Code having regard to 
the fact that petitioner was a third party 
so far as the execution which was before 
him was concerned. 

To make the matter clear two facts had 
better be stated. The appeal before this 
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Court was by the purchaser in execution 
of arent decree for rent in respect of the 
years 1336 to 1339 that was in 1931. Sub- 
sequently in Seplember 1934 the respon- 
dents who are represented by Mr. Baltden 
Sahay, brought another rent suit in respect 
of renis forthe years 1338 to 1341. So it 
will be seen thal so far as twoyears (1338 
and 1°39) are concerned, the suits overlap. 
The holding was put up in execution of 
that decree and it was during the pendency 
of thet execulion that this application was 
made to the Mussi? Mr. Baldeo Sahay 
on behalf of the respondents argues that 
whether there is jurisdiciion in the District 
Judge or not, substantial justice will be 
done by dismissing the uppeal as itis quite 
clear that for one reason or another the 
Munsif's order itself was without juriscic- 
lion. Ifit was or purported to be an ap- 
plication under s. 47, Civil Procedure Cede, 
the Munsif had no jurisdiction for the 
reason that the present appellant was a 
third party and, therefore, was not one of 
those persons who claim to come within the 
scope of 8.47 of the Code. If on the other 
hand it was an application or purported to 
be an application under O. XXI, r. 58, it 
is contended that the Judge equally had 
no jurisdiction as the matter was barred by 
s.170 Bihar Tenancy Act, The most recent 
decision of this Court in Surpat Singh v. 
Shital Singh (1}, is a clear authority for the 
last proposition. But it is contended by 
Mr. Manoharlal on behalf of the appellant 
that a previous decision referred toin the 
judgmentin Surpat Singh's case (1), was 
against the authcrity of the later decision. 
It is impossible forme to come to thatcon.- 
clusion, and on a careful reading of both 
the decisions I am of the opinion that there 
is no conflict. One observation made by 
Dhavle, J. who delivered the judgment in 
the case of Deonandan Prasad v. Pirthi 
Narayan (2)—a case referred by Faz] Ali, J. 
to a Division Bench Deonandan Prasad v. 
Pirthi Narayan (2) was this: 

“The section (4. e., s. 170) presupposes a rent 
decree, and it has been repeatedly held that a 
claim may be made under O. XXI, r. 58, on the 
ground that the decree is not a decree ofthe kind 
pre-supposed inthe section, Claims have, for ins- 
tance, been allowed where it was shown that the 
subject-matter of the suit was nota tenure or holding 
or that the decree was not a rent decree because 


the landlord had brought his suit in respect of 
more than one tenure or holding.” 


But the learned Judge, from whose judg- 


(1) 17 P L T 385; 162 Ind. Cas. 805;A I R 1936 
Pat. 480; 15 Pat.614;2BR 502: € RP 575, 

(2) 13 P LT 643; 142 Ind. Cas. 40; AIR 1933 Pat, 
32; 11 Pat. 790; Ind. Rul. (1983) Pat. 104. 
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ment [have just read, does clearly state that 
inthe particular circumstances of the case 
before them an application under O. XXI, 
r. 58, was not competent. He says: 

“No such claim was made in the present | pro- 
ceedings; the claimant merely said that he was 
the recorded raiyat and that the defendants against 
whom the landlord had proceeded were his (the 
claimant's) under-raiyats.” 

Agaia the learned Judge says : 

“It has been contended that he was entitled to 
show that the decree under execution was not a 
rent decree but it is plain that he was not enti- 
tled to show this by establishing that the decree 
was obtained against a wrong party. That would 
really be establishing thatthe decree isa nullity 
and establishing it under O. XXT, r. 58, which is 
excluded by s. 170, Bengal Tenancy Act.” 

Finally the learned Judge says while 
dealing with the referring order of Fazl 
All, Ja 

“Tt seems to be abeolutely beyond question that 
a third party cannot avail himselfof O. XXI,r. 58, 
against arent dec:ee merely on the ground that 
the tenure or holding in suit belonged to him.” 


That judgment together with that of 
Agarwala, J. and Rowland, J. in Surpat 
Singh's case (1), seems to me quite conclu- 
sive in this case. Whatever might be said 
in thisappeal the appellant claiming that 
the bolding belonged to him, the applica- 
tion before the Munsif was not competent. 
Mr. Manohar Lal contends that that was 
not his claim; his claim merely was that 
the decree was not a rent decree. But 
that contention was based on the fact that 
he (the applicant before the Munsif and 
the appellant before this Court) wag the 
purchaser of the holding under the rent 


sale of 1934 and this case was contemplat- 


ed in both the cases reported in Deonandan 
Prasad v. Pirthi Narayan (2) and Surpat 
Singh Vv. Shital Singh (1),. already referred 
to. l have dealt with the matter somewhat 
elaborately, butone of the matters which 
seems tome to be quite beyond dispute is 
that the application before the Munsif was 
not competent as it was an application 
(whatever it was stated to be) in substance 
under O. XXI, r. 58,in which event there 
was no appeal to the District Judge. But 
1 am asked to say that as the District 
Judge's judgment in substance is right, I 
should decline to reverse it. I do not think 
there could be very much doubt about the 
matter, although Iam inclinedto accept 
the argument of Mr. Baldeo Sahay and [ 
feel strongly that had the matter been 
otherwise, I would have refused to set aside 
the judgment of the District Judge for the 
simple reason that the District Judge’s 
judgment was right, but I have no such 
jurisdiction, 
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If the application had been an applica- 
tion in revision I could decline to exercise 
my jurisdiction ; but unfortunately from 
that point of view I have gotthis appeal 
before me and I must decide it not as a 
matter of discretion but as a matter of law. 
Coming tothe conclusion which I do, so far 
as the appeal is concerned, I am bound to 
hold that there was no jurisdiction in the 
District Judge and, therefore, to “set aside 
his judgment but in the circumstances 
without costs. There will be no separate 
order in tbe civil revision application. 

D. Order accordingly. 


PRIVY COUNCIL 
Appeal from the Court of Appeal of New 
Zealand 
October 15, 1936 
Lorp RUSSELL or KILLOWEN, LoRp 
MACMILLAN, LORD ÅLNESS, Sir LYMAN 
Poorr DUFF AND Sir Ggores Rica. 
FREDERICK CHARLES VINCENT— 
ÅPPELLANT 
VETSUS 
Tas TAURANGA ELECTRIC POWER 
BOARD—RESPONDANTS 

Master and servant — Electric-Power Boards Act, 
(New Zealand), s. 127, construction of—Action by 
employee under Electric Board for injuries sustained 
while working in the employment of the Board—Limi- 
tation. l 

Held, upon construction of s. 127, of the Electric 
Power Boards Act, (New Zealand), that an action 
for damages for injuries sustained by a workman 
while working in the employment of a Electric 
Power Board is barred if brought more than 6 
months after thè cause of action arose whether the 
claim is regarded as one based on a breach of 
an implied term of his contract of employment or 
as one based on a breach of duty owed by the 
Board to the plaintiff as a workman in their em- 
ployment, 


Messrs. W. M. Stable, K. C., J. Buckley, 
and J. Platt Mills, for the Appellant. ” 

Messrs. Hon. S. O. Collins, K. C. and 
Alexander Ross, for the Respondents. 


Lord Alness.—This is an appeal by 
specjal leave in forma pauperis from an 
order of the Court of Appeal of New 
Zealand, dated July 21, 1933, dismissing 
an appeal by the present appellant from 
an order of the Supreme Court of New 
Zealand, and allowing a cross-appeal by 
the present respondents from the afore- 
said order of the Supreme Court of New 
Zealand. 

The sole question at issue before the 
Board is whether the appellant's right of 
action against the respondents is barred, 
as being out of time, by the terms of- 
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a 127 of the Electric Power Boards Act of 
1925. 

The relevant facts in the case are few 
in number, and are not in dispute. The 
appellant wasa linesman in the employ- 
ment of the respondents, who are a body 
corporate constituted under the provisions 
of the Electric Power Boards Act, 1925, 
for the Tauyanga District. The respondents 
inter alia generated and supplied electric 
power to consumers of electricity within 
their area, The appellant alleges that, on 
June 6, 1930, while working in the em- 
ployment of the respondents at Te Puke, 
on a transformer connected with highly 
powered lines, he met with an accident, 
and sustained severe burning and other 
injuries. 

On April 1, 1932 —1. e. admittedly more 
than six months after the cause of action 
first arose—the appellant issued a writ 
against the respondents in the Supreme 
Court of New Zealand, claiming general 
and special damages resulting from his 
injuries. On July 5, 1932, the appellant 
delivered an amended statement of claim. 
His claim was based alternatively (a) on 
a breach ofan implied term of his contract 
of employment with the respondents or (b) 
on a breach of duty owed by the respond- 
ents to the appellant as a workman in 
their employ. The respondents, on August 
30, 1932, delivered their statement of 
defence, pleading inter alia that the action, 
having regard to the terms of s. 127 of 
the Electric-Power Boards Act, 1925, was 
time-barred. 

Tt may be convenient at this point to 
set out the precise terms ofs. 127. They 
are as follows :— 


“(1) No action shall be commenced against the 
Board or any member thereof, or other person acting 
under the authortiy, or in the execution or intend- 


ed execution, or in pursuance of this Act, for any 


alieged irregularity or trespass or nuisance or 
negligence, or for any act or omission whatever, 
until the expiry of one month after notice in writing 
specifying the cause of action,’the Court in which 
the action is intended to be commenced, and the 
name and residence of the plaintiff and of his 
solicitor or agent in the matter has been given by 
the plaintiff to the defendant. 

‘“2) Every such action shall be commenced within 
six months next after the cause of action first 


arose, whether the cause of action is continuing or 
not, 


On July 8, 1932, it was ordered by the 
Court, by consent, that the question of 
law—viz.: “Whether s. 127 of the Electric 
Power Boards Act, 1925, is applicable to 
the plaintiffs cause of action, and an effec- 
tive bar to the proceedings instituted by 
him"—should be argued, before the trial of 
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the action, the action being m2inwhile ad- 
journed. In short, the defence tendered 
by the respondents was treitel by the 
Court as a demurrer point. 

On September 27, 1932, the qnestion of 
law referred to was argued before Smith, J., 
and on October 21, 1932, the learned 
Judge found:—(1) that, if the appellant 
could, at the trial of the action, show 
circumstances from which t:e eontract 
alleged in the amended statement of claim 
was to heimplied, s. 127 of tha Electrice- 
Power Boards Act, 1925, would not bar 
the action; and (2) tit, if and in so 
far as the appellant’s claim rested solely 
upon the respondents’ omission to perform 
a statutory duty, s. 127 was a bar to the 
action. 

The appellant appealed against finding 
(2), and the respondents cross-appealed 
against finding (1). 

On July 21, 1935, the appeal and the 
cross-appeal were heard by the Court of 
Appeal of New Zealand, when it was 
ordered by the Court that the appeal be 
dismissed, and that the cross-appeal be 
allowed. From tbat order, special leave 
to appeal in forma pauperis havins been 
granted by an order in Council, the present 
appeal has been taken. 


The decision of the appeal mast, in 
their Lordships’ opinion, turn upon the 
proper construstion to be attached to 
s. 127 of the Act of 1925, and its applica- 
tion to the facts of the case. Mr. Stable, 
in the course ofa forceful and ingenious 
argument, invoked the assistance wuich he 
conceived that he obtained from certain 
decisions pronounced in England under an 
analogous statute—viz., the Publie Authori- 
ties’ Protection Act, 1893. In their Lord- 
ships’ judgment, these decisions, to say 
the least of it, fall to be handled with 
care, inasmuch as the wording of the two 
material particulars. 
Their Lordships think that they must 
steadily bear in mind the terms of s. 127 
of the New Zealand statute. 


The form of that section 18 somewhat 
peculiar, and it will re-pay analysis. The 
section falls into two parts. Thelirst sub- 
ssction is negative, and forbids an action 
of the character there described, unless the 
plaintiff has complied with certain con- 
ditions precedent. ‘These are that written 
notice be given by the plaintiff to the 
defendants, a month before the raising of 
the action, of (a) the cause of action, (b) 
the Court in which it is to be commenced, 
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and (c) the name and residence of the 
plaintiff and of kis solicitor or agent. 

The second sub-section is positive, and 
provides that every action described in 
sub-s. (1) shall be commenced within 
six months after the cause of action first 
arose. 

Now, their Lordships cannot doubt that 
this is an action against the Board for 
something done or omitted to be done in 
tbe execution or intended execution of the 
Act. The statutory words are characteris- 
ed by the utmost amplitude, and they 
seem to their [.ordships to leave the appel- 
lant no loophole of escape. 

It matters not whether one regards the 
appellants claim as based on implied 
contract or on tort. The nomenclature 
employed appears to their Lordships, in 
the circumstances, to be immaterial. The 
appellant, in his amended statement of 
claim. has -chosen to christen his first 
cause of action as implied contract, and 
his second as tort: but both sound in 
breach of Regulation No. 178 of the 
Electrical Supply Regulations, 1927. 

In any event, the first alternative appears 
to their Lordships to be difficult to maintain. 
Mr. Stable was constrained to admit that 
he was unaware of any precedent for so 
basing such a claim as this, and he also 
admitted, that, if his argument was sound, 
the doctrine of implied contract might, 
with equal force, have been invoked, and 
successfully invoked, in any action of 
damages by a workman against his em- 
ployer, for breach of the Factory Acts. 

If Mr. Stable is right, then the supineness 
of learned Counsel in failing sooner to 
discover and apply this sovereign remedy 
against time limitation is, tosay the least of 
it, remarkable. | 

On analysis, the implied contract on 
which the appellant founds is revealed as 
being one of peculiar character. 
contract on the part of the employer, as 
was pointed out in the course of the 
argument, to observe the requirements: of 
Regulation No. 178—in other words, to obey 
the Jaw. But the employer has no option 
todo otherwise. Moreover, if Mr. Stable is 
right, then as he admitted, not only is any 
employee of the Electric Power Board un- 
affected by the statutory time limit, but, 
wherever the relation of master and servant 
exists, that limit does not apply. This, it 
seems totheir Lordships, isa reductio ad 
absurdum of the argument under considera- 
tion. 

Mr. Stable demurred to the importance 
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attached by the Court of Appeal to an 
alleged admission made by Counsel in the 
course of the hearing before them. Their 
Lordships do not prop2se to proceed either 


upon that admission, upon the English 
decisions cited by Mr. Stable. While not 


desiring to cast the slightest doubt upon 
the soundness of these decisions, their 
Lordships placing the terms of s. 127 of 
the New Zealand Act vis-a-vis ‘of the pro- 
ceedings in this case, cannot resist the 
conclusion that the appellant's claim is 
out of time. They will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed, and that the judgment of 
the Court of Appeal of New Zealand should 
be affirmed. ' 

D. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. T. E. 
Crocker & Son. 

Solicitors for the Respondents:—Messrs. 
Wray Smith & Halford. 


LAHORE HIGH COURT 
First Civil Appeal No. 1119 of 1935 
April 6, 1936 
COLDSTREAM AND BHIDH, JJ. 
ABDUL QADIR SHAH—PLAINTIFF 
— APPELLANT 
VETSUS 
SIRAJ- UD-DIN AND OTAERS— 
DEFENDAN TS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts. 134, 144 
—Applicability of Act—Law applicable isthe law ° 
in force— At. 134 does not apply to Muhammadan or 
Hindu religious endowments—Alienation of wakt pro- 
perty—Suit for possession—Time, when runs, 
The general rule is that the law of limitation ap- 
plicable to a suit or proceeding is the law in force at 
the date of the institution of the suit or proceeding 


unless there is a distinct provision to the contrary. 


The utmost that can be said isthat if any prescriptive 
rights had become vested underthe old limitation 
period, the new Act will not affect such rights. Con- 
sequently toa suit brought in 1930 by sajjadanashin 
of a Takia for recovery of possession of immovable 
property comprised in the wakf which had been trans- 
ferred by trustee de son tort, the Article applicable 
is Art. 134-B. Soni Lal v. Kanhaiya Lal (4), Baij 
Nath v Dulari Hajam (5) and Manohar Lal v, 
Sadiga Begam 6), relied on. 

Article 134 cannot be applied to cases of Hindu and 
Muhammadan religious endowment. The Article ap- 
plies not to sales but only to cases of mortgages. 
Basseshar Lal v. Nathu Singh (2) and Vidya Varuthi 
Tirtha Swanigal v. Baluswami Ayyar (T), relied 


on. l 
Succeeding de facto trustee can sue for possession of 

property alienated by his predecessor. Limitation 

would begin to run as soon as a new incumbent 

succeeds the person in charge of the religious in- 

stitution who alienated the wakf property. 
[Case-law referred to.] 
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F. ©. A. from the. decree of the Sub- 
Judge, First Class, Lahore, dated August 23, 
1933 


Mr. N. C. Mehra, for the Appellant. 

Messrs. Jagan Nath Aggurwal, Feroze- 
uad-Din Ahmad, Muhammad Amin, Nand 
Lal, S.L. Puri, Ram Das Seth and Har- 
bhajan Das. fer the Respondents. 

Bhide, J—This appeal arises out of a 
pauper sult for possession of crrtain pro- 
parties alleged to be dedicated to a 
Mubamm:edan shrine known as Takia 
Rasulshabian situated in Landa Bazar in 
the city of Lahore. The plaintiff Abdul 
Qadir is the sajjadanashin of the takia 
and his allegation is that the properties 
claimed, which are now in possession of 
defendanis Nos 2 and 3 were unlawfully 
alienated by his predecessors. The con- 
testing defendants Nos. 2 and 3 resisted 
the suit pleading, inter alia, (a) that the 
property in question is not wakf and (b) 
that the suit was barred by time. Both 
these pleas were upheld and the suit was 
dismissed. From this decision the plaintiff 
has preferred the present appeal. The 
appeal was allowed to be filed in forma 
pauperis and plaintiff was also allowed the 
concession of having the record typed in- 
stead of being printed as usual. The 
typed record isin four parts. Part 1 con- 
tains the record of the proceedings of the 
learned Subordinate Judge and part 2 the 
documents of the parties. These parts will 
be réferred to hereafter as part 1 and part 
2. Some of the documents relied on by 
the plaintiff are to be found in the printed 
paper-book in Civil Appeal No. 2801 of 
1915 Muhammad Abdul Kadir v. Hussain 
Bibi (1), (hereafter referred to as paper- 
book A) decided by the Punjab Chief 
Court on December 15, 1917. The printing 
of these documents was also dispensed 
with. 

There appears to have been frequent liti- 
gation in cOnnection with the Takia Rasul- 
shahian since about 1879, a brief account 
of which will be found in the judgment 
of Lala Ram Chandra, dated August 23, 
1915, which was under appeal in Civil 
Appeal No. 2801 of 1915 Muhammad Abdul 
Kadir v. Hussain Bibi (1), referred to above 
(vide pp. 131-137 of paper-book A). It will 
appear therefrom that after the death of 
Nur Hassan Shah, who is said to have been 
the founder of the Takia Rasulshahian at 
Lahore, there was a dispute between 
Gauhar Hussain, who claimed to succeed 


Oki Ind, Cas, 879;A IR 1918 Lah, 76; 11PWR 
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him and Nazir Hussain who claimed the 
property attached to the institution under 
a will, This dispute was decided by ihe 
Judicial Assistant Commissioner of Lahore 
in favour of Gauhar Hussain on August 7, 
3879 After the death of Gaubar Hussain, 
however, Nazir Hussain and his brothers 
Hazar Hussain and Saidiq Hussein appear 
to have put forward their claim unce more 
and sold the whole of the property at- 
tached tothe institution to Dharm Chand, 
father of defendant No. 2. Dharin Chand 
instituted asuit for possession of the prop- 
erty on the basis of this sale in the Court 
of Mr. Parker, Judicial Assistant Ccmmis- 
sioner. This suit waa withdrawn owing to 
scme technical defects and another suit on 
the basis of the same sale was instituted 
in the Court of Mr. R. Clarke, District 
Judge, Lahore. Mr. Clarke dismissed the 
suit on December 22, 1884, holding that the 
property was wakf, that one Allah Bux 
wasa disciple of Gauhar Hussain, and as 
such, entitled to succeed to him and that 
Nazir Hussain and his brothers had no 
right to sell the property (vide pp. 32-73, 
paper-book A). The plaintiff Dharm Chand 
in these suits filed certain plans of the 
property sued for, on which the plaintiff in 
the present case has placed strong reliance 
in support of his contention that the pro- 
perty now in dispute is wakf, i. e., dedi- 
cated to the tekia. He has tiled copies of 
these plans in the present case which are 
marked as Ex. P-13 (copy of the plan in 
the case decided by Mr. Clarke) and Ex. 
P-14 (copy of ‘the plan in the case ingii- 
tuted in.the Curt of Mr. Parker). The 
plan showing the properties now in dispute, 
liled by the plaintiff in the present case, 
is Ex. P-6. The plaintiff's contention is 
that a ccmparison cf Ex. P-§ with the 
above plans shows that the properties “in 
dispute are part of Ahata No. ? in Ex. P-13 
(which corresponds to Ahata No. 1 in 
Ex. P-14) which was held to be wakf by 
Mr. Clarke in hig judgment dated Decem- 
ber 22, 16814. 

The plaintiff did not state clearly jn his 
plaint as to when and by whom the pro- 
perties in suit were alienated. In para, 8 
of the amended plaint he stated that Mus- 
ammat Hussain Bibi, who held the prop- 
erty as a trustee de son tort, collusively 
put defendants Nos. 2 and 3 in possession 
of portions of Ahata No. 2 shown in 
Ex. P-13. He further stated that if Musam- 
mat Tlussain Bibi or her father Nazir Hus- 
sain (who was also a self-constituled trustee 
or trustee de son tort) executed any deeds 
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in- favour of defendants Ncs. 2 and 3, or 
their predecessors-in-interest, the deeds 
could not affect the property as ıt was wakf. 
The plaintiff, however, definitely took up 
the pcsition later on that the alienation 
were, in fact, made by Musammat Hussain 
Bibi. This position was probably because 
the plaintiff could only succeed on the 
question of limitation on this basis and no 
other as will be shown hereafter. Only 
two points were argued in appeal before 
us, viz., that the learned Subordinate Judge 
was wrong in holding: (i) that the prop- 
erty in suit was not proved to be wakf 
and (iz) that the suit was barred by time. 
(His Lordship after examining the evidence 
held that the property alienated was not 
wakf. The judgment then continued.) On the 
evidence, asit stands on the record, the fnd- 
ing of the learned Subordinate Judge that 
the plaintiff has failed to prove the prop- 
erty in dispute tobe wakf, must, I think, 
be upheld. Upon this finding it is un- 
necessary to deal with the question of 
limitation. But it seems to me that the 
plaintiff's suit clearly fails on the question 
of limitation also, even if the property were 
assumed to be wakf and I shall therefore 
deal with that point. 

The learned Counsel for the appellant 
strenuously contended thatthe alienations 
in dispute were made by Musammat Hus- 
sain Bibi and not by Nazir Hussain as 
alleged ty the defendants. But this con- 
tention seems wholly untenable in view of 
the evidence on the record, (His Lordship 
again considered the evidence and held that 
the sales were held by Nazir Hussain in 
1892 and 1891. The judgment then eon- 
tinued.) On the above findings the plain- 
tiffs suit is clearly time-barred. Plaintiff 
relied mainly on tte Full Bench ruling of 
the Chief Court’ reported in Basseshar Lal 
v. Nathu Singh (2),and a recent ruling of 
their Lordships of the Privy Council re- 
ported in Ramcharan Das v. Naurangi 
Lal (3). Before discussing these rulings 
I may state that the present suit was 
instiluted on April 23, 1930, and would 
prima facie appear to be governed by 
Art. 134-B, Limitation Act, as inserted by 
Act I of 192%. According to this Article 
the period of limitation for a suit by the 
manager of a Hindu, Muhammadan or 

@) 30 P R 1908; 162 P LR 1908; 35 P W K 1908 
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(3712 Pat. 251; 142 Ind. Cas, 214; AI R 1933 P 075; 
14 P L T 185; 37 L W 512;64 M Ld £05; (1933) M W 
N 272;10 OW N 455; 37 O W N 541; (1933) A LJ 
337; 57 O L J 229; 35 Bom. L R 530;17 RD 704; Ind, 
Rul. (1933) P O 56 (P 0). 
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Buddhist religious or charitable institution 
of immovable property comprised in the 
endowment, which has been transferred by 
a previous manager for a valuable con- 
sideration is 12 years from the death, re- 
signation or removal of tbe transferor. 
The present case clearly falls within the 
Scope of this Article and as the transferor 
Nazir Hussain died in 1899, the suit is 
barred by time. The learned Counsel for the 
appellant contended that Act I of 1929 does 
not govern the present suit, but was unable 
to give any cogent reason in support of 
bis contention. The general rule is that the 
law of limitation applicable to a suit or 
proceediug is the law in force at the date 
of the institution of the suit or proceeding 
unless there isa distinct provision to the 
contrary: vide Sunt Lal v. Kanhaiya Lal 
(4), Baijnath v. Dulari Hajam (9), and 
Manohar Lal v. Sadiqga Begam (6). The 
utmost that can be said is that if any 
prescriptive rights had become vested 
under the old limitation period, the new 
Act will not affect such rights; but it is 
the defendant and not the plaintiff who 
could raise any objection in this case on 
this ground. 

In my opinion the suit is clearly barred 
under Art. 134-B, Limitation Act, but I may 
add that it would be equally barred even 
under the old law and on the authorities 
mainly relied on by the learned Counsel 
for the appellant, viz., Basseshar Lal v.. 
Nathu Singh (2), and Ramcharan Das v. 
Naurangi Lal (3). As regards ‘the former 
ruling, it may be pointed out that it ap- 
plies Art. 134, Limitation Act, but this 
Article as held by their Lordships of the 
Privy Council in Vidya Varuthi Tirtha 
Swamigal v. Baluswami Ayyar (7), cannot 
be properly applied to cases of Hindu and 
Muhammadan religious endowments. Fur- 
ther, according to Basseshar Lal v. Nathu 
Singh (2;, Art. 134 applied only to cases 
of mortgages and not of sales. However, 
apart from these points it would appear 
that even according to Basseshar Lal v. 
Nathu Singh (2), limitation would begin 
to Tun aS soon as a new incumbent suc- 

(4) 35 A 227; 19 Ind. Cas. 291; 401 A 74;25MLJ 
131; 15 Bom. LR 489; 17 0 L J 488; (1913) M W N 470; 
11 A LJ 389; 17 O W N 605; 13 ML T 437(P 0). 
of? 50 A865; 110 Ind. Cas. 719; A I R1928 All. 
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(6) 101 P R1916; 37 Ind. Cas. 292; AI R1917 Lah. 
144. 


(7) AI R 1922 PC 123; 65 Ind, Cas. 161; (1921) M 
W Ñ 449; 41M LJ 316; 44M 831; 3 U P LR (Ê ©) 
62; 15L W 78, 30ML T66;3PL T 245; 481A 302: 
RIM N 537; 24 Bom, L R 629; 20 A L J 497 


1937 
ceeds the person in charge of the religious 
institution who alienated the wakf pro- 
perty. Inthe present instance, there can 
be nodoubt that Musammat Hussain Bibi 
succceeded Nazir Hussain after his death 
in 1899 and held charge of the institution 
and its properties as a de facto trustee. 
She was held to have had this position by 
their Lordships of the Privy Council in 
Hussain ‘B:bi v. Nur Hussain Shah, 109 Ind. 
Cas. 52 (S). She could, therefore, sue for 
possession of the property alienated by 
Nazir Hussain: cf Mahadeo Prasad Singh 
v Karia Bharathi (9), Musammat Hussain 
Bibi was apparently a minor when Nazir 
Hussain died in 1899 but she seems to 
have become a major at least by 1906 or 1907 
when she sued for possession of the pioperty 
in possession of Pran Nath (one of the pre- 
decessors-in-inlerest of defendant No. 3) 
on the ground that her mother, who was 
acting as her guardian in a previous suit, 
had colluded with the defendant: vide 
judgment at p. 48 of paper-book A, So 
even if the pericd of limitation is reckoned 
from 1907, the present suit is clearly 
barred. The Privy Council ruling, Ram- 
charan Das v. Naurungi Lal (3), on which 
the learned Counsel relied, also leads to 
the same result; for according to that ruling 
Art. 144 would govern the case and the 
period of limitation would run from the 
date of the death of the alienor Nazir 
Hussain, which took place in 1899. 

A feeble atiempt was made to argue 
that the pericd of limitation was extended 
because Musammat Hussain Bibi was col- 
luding with the alienees. This argument 
seems to have no foundation in fact or 
law. There was no plea of collusion and 
no issue was framed on this point. As 
stated above Musammat Hussain Bibi actual- 
ly brought asuitin 1907 for possession cf 
the property now held by defendant No. 3 
on the ground that the alienation by Nazir 
Hussain was void and that her guardian 
Musammat Hatan had colluded with the 
alienees in a previous suit. ‘That suit 
was dismissed and the matter would thus 
appear to be res judicata also. AS re- 
gards Nand Lal, defendant No. 2, there is 
no evidence on the record to show that 


(8) 109 Ind, Cas 62; AIR 1928 PC106;26A LJ 
471; 470 L J 542; 32 O W N 769; 30 Bom. LR 849; 
29 PL R 392; 54 M LJ 692; 28 LW 30 P0). 

(9) A I R 1935 P O 44; 153 Ind. Cas. 1100; (1935) O 
W N 247; (1935) M W N 162;41L W 291; 39 OWN 
433, 68 M L J499; 61 O L J 122; 37 Bom. L R 333; 
(1935) A L J 678;37 bP L R 311; 57 A 159; 621A 47; 7 
RP O 135; 1935 OLR 187; (1935) A L R191; IBR 
319 (P 0}. - 
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Musammat Hussain Bibi was colluding 
with him. Nor was the learned Counsel 
for the appellant able to cite any authority 
to support his contention that the period 
of limitation, once it began to run on the 
death of the alienor Nazir Hussain, could 
he extended on the ground of collusion. 
In my judgment the plaintifs suit was 
rightly dismissed and his appeal, to, must 
therefore be dismissed with costs. 

Coldstream, J.—I agree. 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 261 of 1933 
February 26, 1937 
Cornisu, J. 
PARIMI CHAKRAPANI NAIDU—~ 
DerenpaNTt—.APPELLANT 
VETSUS 
MATHAPALLI VENKATARAJU~ 
PLAINTIFF — RESPONDENT 
Damages—Suit for — Procuring erroneous order 
from Magistrate—Suit, if will lie—Plaintift's right 
tobunda channel denied by defendant — Defendant 
procuring Magistrate's order restraining platnttff— 
Sutt in respect of loss of cultivation —Maintainability 
0 


No suit will lie against a person for procuring an 
erroneous order from a Magistrate. Lock v. Aston 
(3), relied on, 

Plaintiff and defendant had a dispute over the 
former's right to bund a certain channel. The plaintiff 
put up a bund and the defendant removed it The 
defendant then laid an information unders 145 of 
the Criminal Procedure Code. On that information 
the Magistrate, after taking statements from both 
parties, made an order that the plaintiff should not 
raisea bund or divert the water from the channel 
until he had obtained a decree or order of a cvm- 
petent Court adjudging him to be entitled to raige 
such bund. A subsequent suit by the plaintiff result- 
edin hisright to bund the channel being upheld. 
Plaintiff then filed a suit for damages in respect of 
loss of cultivation because of the defendants’ having 
obtained an order under s. 147, Criminal Proeadure 
Code : 

Held, thatthe immediate and proximate cause of 
the plaintiff being deprived of his right to bund the 
channel was the order of the Magistrate and the order 
of the Magistrate being an independent act in the 
course Of his official duties the defendant could not 
be held responsible for it or for the damage sufforred 
by the plaintiff im consequence of it, as long as 
the defendant had not acted maliciously. Harnett y 
Bond and Adam (1) and Harnett v. Bond (2), relied 
on 


5. C.A. against the decree of the Court of 
the Subordinate Judge vf Cccoanada in 
A. B. No. 117 of 1930, preferred against the 
decree of the Court of the District Munsif 
of Cocoanada in O. S. No. 42 of 192s. 

Messrs. P. V. Lajamannar and K. Subba 
cao, for the Appellants. 

Messrs. Raghava Kao and Rajan I yer 
for the Respondents. , 
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Judgment —The defendant is the ap- 
pellant. He has been held liable by the 
lower Appellate Court to damages for the 
loss to the plaintiff of three years’ cultiva- 
tion of his fields on the ground that this 
loss was caused initially by the defend- 
ants’ wrongful obstruction to the plaintiffs 
right to bund a waterchannel. The facts are 
that plaintiff and defendant had a dis- 
pute overthe former's right to bund this 
channel. The plaintiff put up a bund 
and the defendant removed it. The de- 
fendant then laid an information under 
s. 145 of the Criminal Procedure Code. 
On that information the Magistrate, after 
taking statements from both parties, made 
an order that the plaintiff should not raise 
a bund or divert the water from the channel 
until he had obtained a decree or order of 
a competent Court adjudging him to be 
entitled to raise such bund. A subseyuent 
suit by the plaintiff resulted in his right 
to bund the channel being upheld. The 
Magistrate's order was made on November 
21, 1924, and plaintiff's claim for damages 
is in respect of the loss of cultivation of 
his fields forthree years 1925, 1923, 1927, 
The allegation in the plaint, in para. 4 is: 

“The defendant afterwards instituted proceedings 
under s. 147 ofthe Criminal Procedure Code, and 
got an order restraining the plaintif irom raising 
a cross-bund, consequently the plaintiffs lands 
were obliged to be kept follow”, 

But in para. 8 the cause of action is laid 
generally on the loss caused to the plaintiff 
by the defendants obstruction to the 
plaintiff's right to bund the channel. 

The plaint leaves it somewhat obscrue 
what exactly the plaintiff's cause of action 
is. But his learned Counsel has argued the 
case that the defendant's wrongful inter- 
ference with the plaintiff's bund being the 
primary cause of damage suffered by the 
plaintiff, ihe order of the Magistrate made 
upon the initiative of the defendant, was 
only asecondary cause which cannot re- 
lieve the defendant of his liabiltuy for his 
initial wrongful act. I think that this 
position is unsustainable. There can be 
no doubt that the immediate and proxi- 
mate cause of the plaintiff being deprived 
of bis right to bund the channel wus the 
order of the Magistrate. Indirectly it was 
due to the defendant's act in interfering 
with the plaintiff's bund and to his initiat- 
ing proceedings in anticipation of a pos- 
sible breach of the peace. But -the direct 
eause of the’ plaintiff's deprivation of ihe 
right totake water was the Magistrate’s 
order. There is no allegation in the plaint 
that the defendant in taking these pro- 
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ceedings was acluated by malice. If he 
had acted malicionsly his position might 
have been different. It must, however, be 
assumed that he acted from proper motives. 
The order of the Magistrate being and in- 
dependent actin the course of his official 
duties, the defendant cannot be held res- 
ponsible for it or for the damige suffered 
by the plaintiff in consequence of it. 
The Magistrate’s order was, to °use Lord 
Cave's expression in Harnett v. Bond and 
Adam (1) a novus @etus interv2nions 
sufficient to break the chain of causation” 
between the defendant's wrongful act ip 
removing plaintiffs bund and the injury 
suffered by the plaintiff in consequence. 
The House of Lords affirmed the judg- 
ment of the Court of Appeal in the above 
case, repor.ed in Harnett v. Bond (2) where 
Scrutton, L. J. said: 

“There is no doubt that the action of a third 
party does not necessarily break the chain of 
causation and make subsequent damage too 
remote ............But it appsarsto me that where 
there comas in the chain the act of a person 
who is bound by law to decide a matter judi- 
cially and independently, the consequeness of his 
decision are too remote from the original wrong 
which gave him a change of deciding. It was 
on this principle that in Losk v. Aston (3) it was 
decided that a defendant who had wrongfully 
taken a person into custody and brought him 
before a Magistrate was not liable for the sub- 
sequent remand by the Magistrate, which was a 
judicial act”. 

No suit will lie against 
procuring ~ an erroneous order from a 
Magistrate: See Mina Kumari Bibi v. 
Surendra Narain Chakravarty, 3 Ind. Gas. 
I am, therefore, of opinion that the 
lower Oourt’s judgment was wrong the dec- 
ree of the lower Court is set aside and 
this appeal is allowed with costs. 

A-N. Appeal allowed. 

(1) 1925) A C869; YI LIK B 569; 133 L T 482; 89J - 
P 182; 41 T L R 509. l 

(2) (1924)2 K B 517; 93 LJK B946; 131 L T782; 
68 S J 770;40 T L R653. 

(3) (18418) 12 Q B 871; 18 LJ QB 76; 13 Jur. 167; 76 
R R 434 


i (4) 3 Ind. Cas. 12; 10 O L J 2%; 14 CWN 
6. 
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AGARWALA AND Manan, JJ. 
Haji RAJAB ALI - DEFENDANT—AÅPPELLANT 
` VETEUS 
Shaikh AKBAR ALI—PLAINTIPE AND 
OTHERS —DEFENDANTS— RESPONDENTS. 
Chota Nagpur Tenancy Act (VI of 1908), s. 265—~ 
Suit by plaintiff for partition of properties jointly 
purchased by him and defendant at auction held by 
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Deputy Commissioner in execution of rent decrce— 


Suit, whether barred by s. 66. Civi 
(Act V of 1908). y s. 06, Civil Procedure Code 


Clause (1) of s. 265, Chota Nagpur Tenancy Act 
by implication renders the provisions of the Code of 
Oivil Procedure inapplicable to matters before the 
Deputy Commissioner except in so far as the provisions 
of the Code are applied to such matters by rule. 
Consequently & suit by plaintiff for partition of certain 
properties alleging that such properties were pur- 
chased by him and the defendant jointly atthe auction 
sale held by the Deputy Commissioner in execution 
of a certain rent d 


ER ecree i t 
Civil Procedure Code s not barred by s. 66 of the 


a T the a decree of the 
1Clat Commissioner, ta Nagpur, 
April 16, 1934. a NAN 


Messrs. Manohar Lal and K.K. B 1 
for the Appellant. ee 


Messrs. B.C. De und I, K., C 
for the Respondents. AA 


Agarwal a,J.—The plaintiff-respondent 
sued for partition of a halt share in four 
items of property purchased at auction 
sales betyreen 1912and 1914. Oneof the 
Sale certificates states that the purchasers 
were the plaintiff and defendant No. 1; io 
the second sale certificate the purchasers 
are said to be defendant No. 1 and the 
plaintif’s brother and in the other two 
sale certifieates defendant No. 1 alone is des- 
cribed as the purchaser. The sales were 
held in execution of rent decrees by the 
Deputy Commissioner under the Chota 
Nagpur Tenancy Aet. The plaintiff's case 
is that he agreed with the defendant that 
they should jointly purchase items of pro- 
perty at auction sales and should provide 
the money half and half for these pur- 
chases and acquire title half and half to 
the properties purchased. The plaintiff 
further alleges that some time after the 
purchases he became aware of the fact 
that his name had been omitted from the 
certificates in three cases and that the 
defendant thereupon executed an ekrar- 
nama acknowledging his half interest in 
all the items purchased. The Courts below 
have given the plaintiff the decree which 
he sought. With regard to one item of 
property, vtz, that of which the plaintif 
and defendant No. 1 are stated to be pur- 
Chasers in the sale certificate, there is no 
appeal. Defendant No. 1, however, appeals 
with regard to the other three items. 

15 is contended by the learned Advocate 
for the appellant that the suit is barred by 
s. 66, Civil Procedure Code. On behalf 
of the respondent, on the otker hand, itis 
contended that that section of the Code of 
Civil Prosedure has no applieation to sales 
under ihe Ohgta Nagpur Tenancy Act, 
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Section 265 ofthe latter Act empowers the 
Local Government to make rules for 
regulating the procedure of the Deputy 
Commissioner in matters under the Act 
for which the procedure is not provided 
by the Act itself, and goes on to state 
that by any such rule the Local Government 
may direct that any provisions of the Code 
of Oivil Procedure, 1908, shall apply with 
or without any modification to all or any 
class of cases before the Deputy Commis- 
sioner. The only provision of the Code of 
Civil Procedure which has been so applied 
by rule, so far as I have been able to 
ascertain, is s. l0 of the Code, which was 
applied to suits for recovery of arrears of 
rent by Notification No. 6807 in 1913. 
There is, therefore, no rule applying s. 66, 
Civil Procedure Code, to matters before the 
Deputy Commissioner. Clause 1, s. 265, by 
implication renders the provisions of the 
Code of Civil Procedure inapplicable to 
matters before the Deputy Commissioner 
except in so far as the provisions of the Code 
are applied to such matters by rule. The 
contention, therefore, that in the present 
case the suit is barred by s. 66, is un- 


sustainable. The appeal, therefore, fails 
and must be dismissed with costs. 
D, Appeal dismissed. 
MADRAS HIGH COURT 
Civil Revision Petition No. 1690 
of 1935 


February 8, 1937 
l Beaster, O. J, 
OOIDAMBARAM MUNICIPALITY — 
PETITIONER 
VETSUS 
P, VENUGOPALA PILLAI— 
RESPONDENT 

Madras District Municipalities Act (V of 1920), 
Sek. IV, r. 29— Liability to pay tax—Suit to re- 
cover tax-—~Notice specified in r. 29, if a condition 
precedent, 

The Madras District Municipalities Act, imposes 
a clear liability to pay tax in respect of property 
and; therefore, there is that statutory liability 
No notice such as is speciñfed in r. 29in Sch. IV 
of the Madras District Municipalities Act need be 
given by the Municipality as condition precedent 
to the filing of a suit in Civil Court to recover 
the tax. : 

C. R. P. under s. 29 of Act IX of 1887, 
praying the High Court to revise the judg- 
ment and decree of the Court of the District 
Munsif of Chidambaram, dated September 
18, 1935, and passed in 5. C. No. 1429 of 
1934. 

Mr. C. S. Rama Rao Saheb, for the Peti- 
tioner. 
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Mr.-R. Visvanathan, for the Respondent. 

Judgment.—The question here is not 
free from difficulty. The suit was by the 
Chidambaram Municipality to recover house- 
tax and water-tax for the year ending 
March 31,1934, in respect of hcuses belong- 
ing to defendant. The point to be decided 
here is whelher the suit was maintainable 
_ by the Municipality in the absence of a 
proper and legal notice of demand previcus- 
ly served upon the defendant by the ‘Muni- 
cipality. There were olher points raised 
but it is this question which has given 
rise to this petition. The learned District 
Munsif has held that the plaintiff Muni- 
cipalily did not sufficiently prove that it 
had served what it was alleged was the 
required notice upon the defendant and that 
in the absence of such proof, the Munici- 
pality was not entitled to file the suit. 
The question vf whether the notice was 
really served is one of fact, and, there- 
fore, if it had been the only question, the 
lower Courts judgment could not be inter- 
fered with, although I am bound to say 
that there appears to me to have been cer- 
tainly prima facie proof that the defend- 
ant was served witha notice of his lia- 
bility io pay thelax and the defendant 
did not go intc the witness-box and deny 
the receipt of the notice merely content- 
ing himself with a denial in his written 
statement. But the question here is whe- 
ther. even if such notice of demand has 
not been given, the Municipality is entitled 
to sue. The statute imposes a clear lia- 
bility to pay tax in respect of property and, 
therefore, there is that statutory lability. 
The question is whether there are any 
rules which provide that as a condition 
precedent for the enforcement of that lia- 
bility upon the owner .of property there 
must first have been a demand in com- 
pliance with the rules. The only rules re- 
lating to the collection of taxes are r. 29 
onwardsin Sch. IV of the District Munici- 
palities Act. Rule 29 provides for notice 
ora bill to be served upon a person con- 
taining 

“ta a statement of the period anda description 
of the occupation, property or thing for which the 


tax is charged; and (6)a notice of the liability 
incurred in default of payment.” 


When is a notice in that form required ? 
Rule 24 says that this nolice or bill is to be 
served Lefore Le preceeds to enforce the 
previsicns of r. 30. What is provided for 
inr. 30? Fist of all, there is the very sum- 
mary ¿nd salutary provision that, if the 
amount due on acuount of any taxis not 
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paid within fifteen days from the service 
of notice, the tax may be recovered by 
distraint under warrant and sale oh 
movable property of the defaulter. That 
is r. 80 (1) sub r. (2), of the same rule pro- 
vides that 

“if forany reason the distraint, or a sufficienw 
distraint, of the defaulter’s property is impracticable 


the executive authority may prosecate the defaulten 
before a Magistrate.” 


Sub r. (3) says: 
“Nothing here contained shall preclude the Coun 


cil from suing in a Civil Court for any tax due be 
it under this Act.” 


There is another sub-rule to which refer 
ence must be made, viz., sub-r. (3) ofr. 29: 
and it is as follows:— 

“Where a notice, bill or direction referred to i 
sub-r. (1) has notbeen served or given either i 
the half year in which the tax became due o 
in the succeeding half-year the tax for the hal 
year first mentioned in the sub-rule shall not b 
demanded.” 

Having set out the material rules, tw 
points of view present themselves, namely 
one does this provision with regard t 
the serving of a notice or sending of a bi 
form a condition precedent tothe enfor 
ing of the very salutary provisions of r. 3% 
or two, is it a condition precedent als 
to any claims made in a civil suit? Ru 
30 provides avery special procedure io 
the collection of the tax, i. e., by distrair 
of movable property and prosecution : 
the Magistrate’s Court; and itis to be e 
forced where there has been a failure 
comply with the demand or bill after 
days. In my view sub-r. (3) of r. 30, mea: 
merely that this very—special procedure 
not to take away the right of the Munir 
pality to sue in a Civil Court in t. 
ordinary way—right that it has like ala 
Other individual. -My conclusion is tk 
the requirements as to notice are only cc 
fined to the enforcement of payment 
distraint or prosecution in the Crimi 
Court; and certainly sub-r. 2 (b) of r. 
which requires that the bill must conte 
“a notice of the liability incurred in í 
fault of payment” is a reasonable a 
necessary provision if it relates to the 
two liabilities but I see no necessity 
persons liable to pay tax being told th 
they muy be sued for itin the Oivil Co 
ifthey do not pay that which they » 
liable to pay unders. 8l ofthe Act I 
nol think that sub-r. (3) of r, 29 really p 
sents difficulty or gives support to 
respondent's contention. In my view, w! 
is there meant is that no distraint or cri» 
nal prosecution can be made in respect 
tax which is due for any half-year as 
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gards which the bill ornotice has not been 
served. I am of opinion, therefore, that 
no notice such as is specitied in r. 29 
in Sch. IV of the Act need be given 
by the Municipality as a condition pre- 
cedent to the filing of a suit in ths 
Civil Court to recover the tax. Of course 
-a demand ought to be made upon the per- 
son liable before asuitis filed, that is to 
Say, aesuit ought not tobe filed without 
some notice being given to the defendant or 
the person liable to pay of, the intention 
to dosoanda request for payment. In 
the present case, the Special Officer of the 
Municipality wrote to the defendant a 
ner dated July 28, 1934, as follows; 
17, 

A sum of Rs. 145-13-2 is due from you as house- 
tax forthe items and periods mentioned below. 
Please remit it at once as it is already long 
overdue ” 
and on August 13, 1934, the defendant re- 
plied as follows:— 

“Sir, 

With reference to your letter which was duly 
received by me on August, 1,193), I shall remit the 
amount of my house-tax before the end of Septem- 
tember, 1934. Pleaseexcuse for the delay.” 


In my opinion, this point was wrongly 
decided in the lower Court. The Civil 
Revision Petition is allowed with costs and 
the order of the lower Court set aside and 
a decree passedin favour of the plaintiff 
Municipality for the amouut claimed with 
costs. 


A-N. Petition allowed. 
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CALCUTTA HIGH GOURT 
Civil Appeal No. 190 of 1936 
August 14, 1936 
R. OC. Mirrar, J. 

ANANDA LAL CHAKRAVARTY anp 
OTHERS— DRORER-HOLDERS— 
APPELLANTS 

| VETSUS 

Srimati KATY ANT DEBI AND ANoTHER— 

_ J UDGMENT-DEBTORS—-RusPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
—Some of decree-holders applying for execution of 
decree 1n1931—Final order on January 27, 1931— 
Some of  decree-holders dying—Surviving decree- 
holders and legal representatives of deceased, apply- 
ing in L931—No succession certificate obtained— 
Objection by judgment-debtor pending—Surviving 
decree-holders applying on March 19,1932, for execu- 
tion on footing of O. XXI, r. 15, Civil Procedure 
Code—Court refusing to grant application on Murch 
24, 1932—Application of March 19, 193?, whether 
one according to law—Order of March 24, 1932, whe- 
ther final order within Art. 182 (5). 

The decree-holders, who were large in number, 
obtained a final decree for mesne profits against the 
judgment-debtors on December 3, 1929. All of them 
filed an application for execution in the year 1931, 
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The final order on the said application was passed 
on January 27,1931. After this order of January 
27, 1931, three of the original decree-holders died. 
The second application for execution was filed by 
the surviving decree-holders and the legal represen: 
tatives of the said three deceased decree-holders, 
But the legal representatives of the deceased decree- 
holders had not obtained at that time succession 
certificates. The judgment-debtors filed an objection 
to that execution proceeding. While this objection 
of the judgment-debtors was pending consideration, 
the surviving decree-holders made anapplication to 
the executing Court on March 19, 1932, asking the siid 
Court to proceed with the execution on th: footing of 
O. XXI, r. 15, Civil Procadure Code. ‘he original 
application and this application which was filed on 
March 19,1932, were considered by the Court and dealt 
with by its order dated March 24, 1932, Dealing with 
tbe application of March 19, 1932, the Court said 
that it could not be granted as the effect of granting 
it would be to allow the amendment of the original 
application for execution which was not in accord- 
ance with law atthe beginning. The subsequent 
application for execution was filed on March 22, 
1935, within three years of March 24, 1932, but 
after three years from March 19, 1932: 

Held, that the original application for execution 
though made inthe proper Court, may notbe an 
application in accordance with law. ‘hat was the 
view taken by the Court and the view expressed 
therein on that application may bs res judicata, 
The application of March 19, 1932, however, put 
a diferent complexion to the whole matter. It was an 
application in accordance with law, which could 
have been granted by the Court; there was no law 
preventing the Court from granting it or tying 
down its hands. No doubt the Court did not grant 
it but the order by which that application was not ` 
granted, namely the order of March 24, 1932, was the 
tinal order on that application. Thisdate, namely 
March yi, 1932, being the only material date for 
the purposes of considering the question of limita- 
tion, and the present apphcation for execution 
having been filed within three years of that date, 
it was within time. The present execution was not, 
therefore, barred by limitation. ° 

C. A. from the appellate order of the Ad- 
ditional Sub-Judge, First Court, 24- 
Parganas, dated January 11, 1936, 

Messrs. Profulla K. Das and Radhika 


Charan Chatterji, for the Appellants. 
Messrs. Dusarathi Chatterji and Peary 
Mohan Chatterjee, for the Respondents. 
Judgment.—'l'nis appeal which is on 
behalt of the decree-nolders involves the 
question as to whetuer their application 
tor execution, filed on March 22, 1930, was 
barred by limitation or not. Both the 
Oourts Lavo answered the question in the 
affirmative and have dismissed the applica- 
tion for execution. In my judgment, the 
point of Limitation has been wrongly decid: 
ed and that the application for execution 
filed cn the said date by the decree-holders 
ig not barred by time. ‘Lue decree-holders, 
wno are large in number, obtained a final 
decree for mesne proiils against the judg- 
ment-debtors on December 3, 1929. It 18 
this decree which is sought to be executed 
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All of them filed an application for execu- 
tion in ihe year 1931. That application for 
execution was numbered Execulion Case 
No. 5 of 1931. It is admitted that, that 
was an application in accordance with law 
filed in the proper Court. The final order 
on the. said application was passed on 
January 27, 1931. The decree-holders, 
therefore, got a fresh start from January 27, 
1°31. But the present application for execu- 
lion is beyond three years of the said date. 
After this order of January 27, 1931, three 
of the original decree-holders died. The 
second application for execution, which was 
numbered as Execution Case No. 724 of 
1931, was filed by the surviving decree- 
holders and the legal representatives of the 
said three deceased decree-holders. But 
the legal representatives of the deceased 
decree-holders had not obtained at that 
time succession certificates. The judgment- 
debtors filed an objection to that execution 
proceeding ; the objection was numbered 
as Miscellaneous Case No. 272 of 1931. 


While this objection of the judgment- 
debtors was pending consideration the sur- 
viving decree-holders made an application 
to the executing Court on March 19, 1932, 
asking the said Court to, proceed with the 
execution on the fooling of O. XXL r. 15, 
ihat is to say, they prayed for the execu- 
ticn of the entire decree for the benefit of 
themselves and-of the legal representatives 
of the three deceased decree-holders. The 
original application for execution and this 
application which was filed on March 19, 
1932, were ecnsidered by the Court and 
dealt with by its order dated March 24, 
1¢32. Dealing with the application of 
March 19, 1932, the Court said that it could 
not be granted as the effect of granting 
it would be to allow the amendment of the 
original application for execution which 
was not in accordance with law, at the 
beginning, meaning thereby obviously that 
the original application for execution could 
not be proceeded with inasmuch as the 
legal representatives of the three of the 
deceased decree-holders who had joined in 
that application could not proceed with the 
application without the production of the 
succession certificates. If limitation runs 
from March 24, 1932, the present application 
for execution isin time. The whole ques- 
tivn, therefore, depends upon the provisions 
of cl. 5 of Art. 182 of the Limitation Act. 
‘That clause is in these terms: 

“(Where the application next hereinafter mentioned 


has been made) the date of the final order passed 
.on-an application made in accordance with law to 


| ANANDA LAL V. KATYANT DEBI (CAT): 


16910 


the proper Court for execution or to take some step- 
in-aid of execution of the decree or order.” 


The original application for execution 
which was registered as Execution Case 
No. 724 of 1931, though made in the pro- 
per Court, may not be an application in 
accordance with law, That was the view 
taken by the Court in disposing of Mis- 
cellaneous Case No. 272 of 193land the 
view expressed therein on that, applica- 
tion may be res judicata. It may be an 
erroneous decision, but it is still res 
judicata as Mr. Ohatterji appearing for 
the respondents submits. But even if that 
be res judicata that dces not dispose of the 
matter. The application of March 19, 1932, 
however, puts a different complexion to 
the whole matter. In that application the 
decree-holders applied for proceeding with 
the execution on the footing that that ap- 
plication isto be treated as an application 
under O. XXI, r. 15. Lf that application 
was treated as an original application for 
executicn, it was an application made to 
the proper Court in accordance with law 
because having regard to the fact that the 
final order in Execution Case No. 5 of 
1931 having been passed on January 27, 
1931, that application treating if as an 
original application for execution was with- 
in time. It was, therefore, an application 
in accordance with law. It is an applica- 
tion which could be granted by the Court; 
there was no law preventing the Court 
from granting it or tying down its hands. 
No doubt the Court did not grant it but 
the order by which that application was 
not granted, namely the order of March 24, 
1932, is the final order on that application. 

This date, namely March 24, 1932, is 
the only material date for the purposes of 
considering the question . of limitation, and 
inasmuch as ihe present application for 
execution has Been filed within three years 
of that date, it is within time. I accordingly 
hold that the present execution is not barred 
by limitation. Iset aside the orders of the 
Courts below and remand the case to the 
Court of first instance in order that further 
steps-in-aid of execution may be taken by 
the said Oourt. Costs would abide. the 
result. 

D. Order set aside. 
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PATNA HIGH COURT 
Civil Appeals Nos. 179 and 194 of 1935 
Oetober 2, 1936 
Wort AND AGARWATLA, JJ. 
MOHAMMAD YAHIA AND ANOTHER 
— DEFEN DANTS— APPBLLANTS 


VETSUS 
Musamymat BIBI SOGHRA — PLAINTIFF 


AND ANOTHER — DEFENDANTS —RESPONDENT3 

Civil Procedure Code (Act V of 1908), 0O, XXXII, 
7.7, 0. XXIII, r. 3—Whether particular matter is 
subject-matter of or relates to suit, is question of fact— 
Accounts, suit for—Plaintiff agreeing to take only 
her share of income on reference to Vakils in con- 
sideration of her giving up her right to an account from 
defendants—Agreement, tf one relating to suit and thus 
subject-matter of suit — Decree of on such agreement— 
Exchange of shares, whether requires registration~— 
Registration Act (XVI of 1908), ss. 17(2) (vi), 49 — 
Agreement to refer to Vakils, if can be enforced under 
8. 21, Specific Relief Act (I of 1877). 

Whether a particular matteristhe subject-matter 
or relates to the suit,is primarily a question of fact 
depending upon the circumstanzes of .each case ; al- 
though a matter not strictly the subject-matter of a 
suit, may relate to or have reference to the suit if it 
forms part of the considerution. Pranal Anni v. 
Lakshmi Anni (1) and Shashi Bhusan Shaw v. Hari 
Narain Shaw (2), relied on. [p. 742, col. 2 | 

By a compromise arrived at ina suit by a plaintiff 
against defendants, one of whom was a minor, the 
plaintiff, in consideration of her giving up her right 
to an account of the whole property from the defen- 
dants who managed it, for which she had infact sued, 
agreed in order to facilitate enjoyment to take her 
share of the income from only some cf the villages 
and it was also agreed between the parties that in 
case no agreement could be arrived at on reference 
to the Vakils,the parties hada right to get partition 
from the Court : 

Held, that this arrangement which was described 
as an arrangement for the “facility of management”, 
was the consideration and therefore had reference to 
the suit within the meaning of O. XXXII, r. 7, Civil 
Procedure Code, and strictly therefore the subject- 
matter of the suit within the meaning of O. XXII, 
r. 3; [p. 742, col. 2; p. 743, col. 1.] 

Held, also that the exchange of shares under com- 
promise decree of immovable property amongst co- 
owners, did not create or extinguish title in immov- 
able property, so as to affect it. Such exchange did 
not amount to transfer of immovable property within 
the meaning of Transfer of Property Act and did not 
therefore require registration, Gyannessa v, Mobara- 
kennessa (4), relied on; 

Held, further that the agreement to refer to two 
Vakils in substance amounted to one for submission 
to arbitration and such acontract could not be 
. specifically enforced under s. 21, Specific Relief Act. 


OG. A. from the original decree of the Sub- 
Judge, Patna, dated September 18, 1835. 

Messrs. S. M. Mullick, Syed Ali Khan (in 
No. 179), Manohar Lal, S. M. Hafeez and 
A. H. Fakhruddin (in No. 191), for the 
Appellants. 

_ Messrs. Manohar Lal, S. M. Hafeez, A. H. 
Fakhruddin, K. Husnain, H. R. Kazimi, 
Jafar Imam (in No. 179), S. M. Mullick, 
Syed Ali Khan, K. Husnain and H. R. 
Kazimi (in No. 194), for the Respondents. 
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Wort, J.—These are two appéals, one 
by the first two defendants and the other 
by the plaintiff, against the decision of the 
Subordinate Judge in an action for parti- 
tion of certain shares inherited by the 
parties from their father Maulavi Moham- 
mad Rafiuddin. The Subordinate Judge 
dismissed the suit against defendant No. 3 
holding that 2 compromise decree upon 
which this suit was based was not binding 
on him, he being a minor at the time when 
the agreement was entered into. The 
Subordinate Judge gave a decree against 
the two remaining defendants. Defen- 
danis Nos. 1 and 2 appeal against this deci- 
sion and it is contended on their ‘behalf 
by Mr. Sushil Madhab Mullick that having 
dismissed the suit against one of the de- 
fendants, the suit could not proceed and 
should have been dismissed as a wnole. 
The plainiifi appeals against the decision 
contending that the Judge was wrong in 
dismissing defendant No. 3 from the suit. 
Defendant No. 3, respondent, by his Advo- 
cate, contends that the decision dismissing 
him from the suit was right and also supports 
the other defendants’ contention that the 
suit should hive been dismissed. 

Maulavi Mohammad Rafiuddin died on 
September 18, 1919, leaving him surviv- 
ing three sons and two daughters by his 
first wife, three sons and one daughter 
by his second wife, and his widow. The 
properly inherited by the family consisted 
of a share in 148 villages in the Patna, 
Gaya and Monghyr Districts. The widow 
his second wife, Musammat Bibi Asiran, in- 
herited 2 annas and his six sons and three 
daughters the balance of the 14 annas, two- 
fifteenths going to each of his sons and 
one-fifteenth toeach of his daughters. After 
Maulavi Rafiuddin’s death, that is, in 
October 1919, the widow, Musammat Asiran, 
made a gift of her 2 annas interest in 
her late husband's property to all the child- 
ren including her step-children. 


It appears that disputes arose between 
the parties andthe lady, having repented 


of her gift, brought an action, suit No. 17 


of 1920, to set aside the deed of gift. This 
sult was compromised in December 1920, 
on the terms that the gift as regards one 
and a half anna should stand and the 
plaintiff, Musammat Bibi Asirar, should 
retain one half-anna. The defendants of 
this suit were minors atthe time. In June 
of 1930 this half-anna share of Musammat 
Bibi Asiran was transferred to her sons, 
defendants Nos. 1 and 3 of this suit. In 
1931 Musammat Bibi Soghra, the daughter 
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“IMptituted a suit No. 27 of 1931, against 
er mother and three brothers to have the 
Compromise of December 1920 set aside 
On the ground thatthe agreement of com- 
promise had been brought about by col- 
lusion between her guardian and mother. 
This suit was also compiomised on April 
25, 1935. The terms were as follows: the 
half-anna share which was retained-as a 
result of the compromise of the 1920 suit 
should be divided into seven parts, one 
part to go to the plaintif, Musummat 
Bibi Soghra, and six parts to defen- 
dants Nos. 2 to 4in that suit who are defen- 
dants Nos. 1 to4 in the present suit; for 
“facility of enjoyment” it was agreed that 
the plaintiff's share of the property includ- 
ing her share in the + anna, her share 
in the 14 annas and her share of the 
remaining 14 annas of her father’s interest 
should be taken from 25 villagesin the 
Monghyr District, excluding certain named 
villages of the other Districts. The plain- 
tiff was to have a right to select from 
which of the 25 villages her share was to 
come. The method of working this out 
was that the jama should be ascertained 
from the survey khatian, partition kha- 
tian, and the schedule prepared under the 
road cess return, also from the three years’ 
village papers of Maulavi Abdulla Saheb, 
and the village papers of the parties, and 
the partition should take place according 
to the jama thus ascertained. This was 
to be done in the presence of two named 
Vakils. On failure of the parties to carry 
out this agreement, it was further provided 
that they should be entitled to obtain a 
partition by the Conrt. Another lerm of 
the agreement was that the plaintiff gave 
up ker right to an account from her eldest 
brother, defendant No. 1 in this suit. The 


Judge in the Ccurt below has held that ` 


the agreement, apart from the terms rela- 
ting to the 4 anna share, did not form the 
consideration for the settlement of the dis- 
pute in the suit, and this part of the com- 
promise thus being beyond the scope of 
the suit was not binding on the minor 
defendant. A decree having been passed 
on the compromise, the question is whether 
the minor defendant was bound. 

The first point for consideration is whe- 
ther, asthe Judgein the Court below has 
held, the terms of the compromiee relating 
to the method of enjoyment or partition 
related to the. subject matter of the suit. 
Mr. Manohar Lal, who appears on behalf 
of the plaintiff-appellant, contends that the 
agreement as to the shares apart from the 
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2 annas share, was a matter which had 
“reference to the suit” within the mean- 
ing of O. XXXII, r. 7, and “the subject- 
matter of the suit” within the meaning of 
O. XXII, r. 3. This matter has been 
discussed ina large number of cases in 
the Indian High Couris in which the 
question arcse whether the compromise 
should be registered under the Regjstration 
Act, and the substance of those decisions 
is, that whether a particular matter is the 
subject-matter or relates to the suit, is pri- 
marily a question of fact depending upon the 
cirevrmstances of such case ; that although a 
matter not strictly the subject-matter of a 
suit, may relate 1o or have reference to 
the suit if it forms part of the con- 
sideration. 

The leading case on this matter is the 
decision of the learned Judge of the 
Madras High Court in Pr.nal Anniv. Lak- 
shmi Anni (1), see also the decision of 
Rankin, J., a decision of a Single Bench 
in Shashi Bhusan Shaw v. Hart Narain Shaw 
(2). It is impossible to lay down any definite 
rule, as itis clear the question whether the 
matter is the subject-matter of the suit 
must depend primarily upon the circum- 
stances of each case. It should be noted 
that the action of 1931 was in the first 
place a claim for accounts against the 
eldest brother, who it appears had been 
collecting the rents of the villages; and 
one of the terms of the compromise was that 
that claim was relinquished. The account. 
related not only to the 4 anna share but 
also to the 14 annas and the share of the 
14 annas which the plaintiff had inherited 
from her father. It therefore cannot be 
said that that part of the compromise 
which related to the method of the enjoy- 
ment of the shares of the parties was out- 
side the scope of the suit. In one form or 
another the suit related to the whole 16 
annas. Although there was uo question 
of a partition in any form in the suit of 
1931, there was no reason why as a consi- 
deration of her giving up her claim to the 
account, that the parties should not enter 
into an arrangement by which the lady 
was restricted to certain villages for the 
collection of her share. It would be in 
my judgment straining the terms of the 
compreinise itself, to hold that this arrange- 
ment which was described as an arrange- 
ment for the “facility of management,” 


(1) 22 M 508; 26 TA 101, 7 Sar. 516; 1 Bom. LR 394; 
30 WN 485:9M Ld 147 (PC). 
(2) 48 C 1059; 66 Ind. Oas. 705; ATR 1921 Cal. 202; 
25 O W N $90, 
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was not the consideration and iherefore 
had reference to the suit within the mean- 
ing of O. XXXII, r: 7, and strictly there- 
fore had reference to the suit within the 
meaning of O. XXIE mn 3. It is wn- 
necessary therefore to consider whether 
s. 147, Civil Procedure Oode, which is said 
to have been a paraphrase of O. XVI, x. 21 
of the rules of the Supreme Court in 
England, affects the matter. But what- 
ever View ‘may be taken of that section 
there can be no doubt that on its true 
construction if does not abrogate the gene- 
ral law that a minor cannot enter into a 
binding contract nor can a guardian enter 
into a contract on his behalf. It is not 
forgotten that a guardian, with the leave 
of the Court, may bind a minor by eom- 


promise of a suit so far as the compromise- 


deals with matters in issue in the case. 


Had it been necessary to hold that the 
so-called agreement to partition was be- 
yond the scope of the suit, I am of the 
opinion that there are indications in the 
decision of their Lordships of the Privy 
Council in Hemanta Kumari Debi v. Midna- 
pur Zemindart Co. (3) that so far asthe 
matter was outside the scope of the suit, it 
was a question of contract and no more. 
Holding the view that I do with regard to 
that part of the compromise which deals 
with the method of enjoyment, it is unneces- 
sary to consider whether under the amend- 
ment of s 17 (2) (vi), Registration’ Act, 
it was necessary to register the decree ag 
a condilion precedent to its being en- 
forced. Shortly stated, the new sub-sec- 
tion requires registration in the case of 
a decree which comprises or relates to im- 
movable property other than that which is 
the subject-matter of the suit. Seclion 49 
prohibits an unregistered document being 
received in evidence if it “affects” im- 
movable property. But the most that ean 
be said of the relevant part of the eompro- 
mise is that it effects, in a limited way, 
an exchange of shares. But it is pointed 
out that it does not affect the property 
within the meaning of the Registration 
Act, as it neither creates nor extinguishes 
title. Even if it were otherwise, it would 
not be an exchange, as itis at the most 
an exchange between co-owners, and there- 
fore not a transfer of immovable prop- 
erty within the meaning of the Transfer 


(3) 46 I A 240; 53 Ind. Cas. 534: AI R1919PC 79; 
N 00; 2/7 ML T 42; 11 L W 301; 31 
298; 22 Bom, L R 188 (PO), ee 
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of Property Act: see the casein Gyannessa 
v. Mobarakennessa (4). 

The only substantial point which is left . 
in this case is the question whether the suit 
is maintainable. After the failnre of the 
parties to carry out the agreement, an ap- 
plication was made to the Court for exe- 
cution of the decree. The executing 
Court decided that as the parties were 
attempting to partition the property, exe- 
cution could not proceed as there was no 
provision in the Civil Procedure Code for 
effecting partition in execution proceed- 
ings. That Court further held that asthe 
claim for partition was extraneous to the 
Subject-matter of the suit, it could not be 
enforced in the execution proceedings, but 
(hat it was necessary to bring a separate 
suit. No appeal was preferred from this 
order which was made on December 19, 
1933. It is contended by Mr. Manohar 
Lal in the plaintiff's appeal that the ques- 
tion of the remedy open to the plaintiff, 
whether in execution or by a separate 
Bult, is res judicata. in the circumstances 
I think it unnecessary to decide that point. 
The compromise related to two matters as 
we have seen: first, an agreement as to 
the half anna share of the mother under 
the former compromise, and secondly, an 
agreement as to the method of enjoyment 
of the respective shares of the panties as 
to the half anna share and one and half 
annas share and the share they inherited 
from their father. So far as the first part 
was concerned, the rights of the parties 
were defined by the agreement to divide 
up the share and nothing remained to he 
done. Had the parties disregarded the 
agreementin this regard, an action might 
lie according to the facts. And had one 
of the cu-sharers,a member of the family 
or any other of the co-sharers, been minded 
to bring an action for partition by metes 
and bounds, the Court might have acted 
on the agreement, so far as regards the 
parties to it were concerned, as a con- 
venient basis of allotment. 


As regards the second item, on failure 
of the parties to carry out that part of the 
agreement the question arises as to what 
was the remedy open to them. It was 
pointed out during the course of the argu- 
ment that the claim in this suit was 
framed in such a manner as to claim a 
partition by metes and bounds. The plaint- 
if asked for a separate takhta. Mr Mano- 
har Lal contends, however, that that is not 


(4) 25 C 210; 20 W N 91, 
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what was asked for, and nejther the parties 
nor the Court considered that to be the 
nature of the claim. I think that argu: 
ment is well founded, as it is clear that 
had the parties or the Court understood 
that to be the nature of the claim, the 
action would have failed on the ground 
that not only were the other co sharers of 
Maulavi Muhammad Rafiuddin not joined, 
but the other members of the family were 
no} onthe record of the case, and it would 
be impossible to proceed to partition by 
metes and bounds without joining all per- 
sons interested in the 148 villages. Ibis 
argued that what was asked for in the 
compromise a ‘mauzawar partition’, and 
. there is a petition before us to amend the 
plaint in conformity. with that claim. To 
claim a partition is to claim a partition 
by metes and bounds for the formation 
of separate takhals for the parties’ interests. 
This the plaintiff, it is said, does not claim 
in this suit as we have seen. Such rights 
as the plaintiff has in this case, are 
sound in contract, and a failure on the 
part of the defendants to perform their 
part of the contract entitles the plaintiff 
either to specific performance or damages. 
The facts relating to the performance of 
the agreement are thatthe arbitrators were 
prepared to act as was the plaintiff, but 
defendants Nos. 1 and 2 did not produce 
their papers. 

Now this agreement, whatever be its 
form, is in substance nothing more than 
a submission to arbitration. The allotment 
is to be made in the presence of two named 
Vakils. They áe not so called but in fact 
they are arbitrators. By s. 21, Specific 
Relief Act, such a contract cannot be 
specifically enforced. They are exceptions 
to this rule in s. 21 and they are with re- 
gard to the provisions of the Arbitration 
Act of 1899 and the provisions of the Civil 
Procedure Code, Sch. II. The exceptions 
apply to those cases in which a submission 
to arbitration isa bar to a suit with regard 
to any subject which the parties have 
agreed to refer. There is no question in 
this case whether the submission is a bar 
to the suit as it is (as I have decided) an 
action to enforce the submission to arbi- 
tration. That agreement cannot be specifi- 
cally enforced. As the claim in this 
ease is for specific performance as the 
only ‘remedy open to the plaintiff, al- 
though not so described, the action in my 
opinion 18 misconceived and must fail. 
The plaintiff was entitled, in the absence 
of defendants Nos. 1 to 3, to proceed with 
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the matter and an allotment arrived at in 
ike absence of the defendants in the clr- 
cumstances would certainly have heen 
binding on them. The appeal of defend- 
ants Nos. 1 and 2 succeeds and the plaint- 
if’s appeal fails. The appellants Nos. | 
and 2 and respondent No. 3 are entitled 
to their costs in this Court and in the 
Court below. It follows that the sult 18 
dismissed with costs throughout. 


Agarwala, J.—! agree. 


De Order aceordingly. 
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Uniess the power is excluded by statute or cus- 
tom, the holder of a customary impartible estate 
can by declaration of his intention, incorporate 
with the estate self-acquired immovable property, 
and thereupon the property so acquired accretes to 
the estate and is impressed with all its incidents, 
including a custom of descent by primogeniture, 
The absence of any indication of intention to treat 
the acquired property 2s separate can lead to no 
inference of an intention on his part to incorporate 
them in the impartibdle Raj. The mere fact of joint 
accounts and joint employees being kept for the 
two estates is not sufficient to establish any inten- 
tion to incorporate the self-aequired property with 
the parent estate. Shibaprased Singh v. Prayag 
Kumari Debee (1), relied on. [p. 747, eol. 2.] 

Where the impartible estate is ancestral, the 
successor to the estate in a joint family governed 
by the Mitakshara is designated by survivorship. 
The estate passes by survivorship from one line to 
another according to primogenttuze, and devolves not 
on the member nearest in blood beb on the eldest 
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member of the senior branch. Batjnath Prasad 
Singh v. Tej Bali Singh (2) and Baijnath Prasad 
Singh v. Tej Balt Singh (3), releid upon. 

Government purchased a joint impartible estate 
descendible to a single heir, which was put -to 
sale for arrears of revenue. Three years after, after 
relinquishing its proprietary rights, the Govern- 
ment restored it to the owner. There was no formal 
re-grant of sanad. The surplus of the revenue col- 
lected during the three years was refunded to the 
owner: e 

Held, that the Raj reverted to its original status 
as a joint ancestral estate and became re-impressed 
with all the incidents of such an estate. [p. 752, col. 1.] 

[Oase-law discussed. ] 

He who rests his title on so uncertain a founda- 
tion as the spoken words of aman, since deceased, 
is bound to allege as well as to prove, with the 
utmost precision, the words on which he relies, 
with every circumstance of time and place. A 
person cannot be deemed to have succeeded to an 
estate under an oral will of a deceased person if 
there isno evidence to show what were the terms of 
the oral will. l 

A deed purporting to authorise the widow to 
adopt, contained the following clause: “If after my 
death I donot leave any issue born of my loins as 
my heir, then my wedded wife will not be the 
owner. If my brother D's son, born out of his loins, 
be (sic) then he will be the owner of the estate and if 
both of us do not beget any issues, then my wedded 
wife will have the right to, and I hereby authorise 
her, whoever she may be after my death (to) adopt 
. from my family and of her choice, ason according 
to the rules of Shastras and may by deed declare 
him asthe adopted son and execute a deed in his 
favour:” 

Held, that on consideration of evidence and other 
circumstances thatthe clause amounted to a testa- 
mentary disposition within the meaning of s.2 (h), 
Succession Act, and it was evident that the in- 
tention of the executant was to devisa the estate to the 
widow till ason was born to her or till she adopted 
one. This deed of authority to adopt was, moreover, 
arevocable document. Thefact of itsnot being 
described asa will by the executant would not 
deprive any testamentary dispositions contained 
therein of their testamentary effect. [p. 755, col. 2.] 


F.O. A. from the decision of the Sub- 
Judge, Etah, dated November 30, 1931. 


Dr. K. N. Katju and Mr.C. N. Vaish, 
for the Appellant. 

Messrs. Muhammad Ismail (Government 
Advocate), & K. Dar and Baleshwari 
Prasad, for the Respondents. 


Judgment.—tThis appeal arises out of a 
suit for possession of 52 villages known as 
the Rajaur Raj. Ten of these villages have 
been acquired in recent times, but the 
parent estate is admittedly very ancient; 
in fact it is alleged in the plaint that it 
goes back to the time of Maharaja Prithvi 
Raj, the last Hindu King of Delhi. Whe- 
ther this be s> or not, there can be no doubt 
that ibis a very old estate, its origin being 
lost in. antiquity. There is a pedigree at 
p: 132 of our paper book, and there is no 
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dispute in this Court as regards its 
accuracy. It will be seen that one of the 
holders of the estate was Raja Umrao Singh, 
who had four sons, Dat Singh, Tej Singh, 


-Mohan Singh and Shib Singh. Dat Singh 


admittedly succeeded tothe gaddi on ike 
death of his father and became the Raja. 
Raja Dat Singh entered into an engage- 
ment under Regulation No. XXV of 1803 for 
payment of revenue at the rate of Rs, 9,160 
per annum, In 1815 Raja Dat Singh 
defaulted in a sum of Rs, 5,000 and the 
estate was sold. Apparently there were no 
bidders and so Government bought the 
estate itself; but in 1818, for reasons which 
we will deal with later on, Government 
restored the estate to Raja Dat Singh. 
There was a surplus of revenue for the 
intervening years which amounted to 
Rs. 3 764-2-1, and it was directed that this 
should be handed over to Raja Dat Singh. 
Rs. 2,120 0 9 were made over to him, but he 
died before the balance of Rs. 1,644-] 4 
could be paid. This amount was accord- 
ingly paid to his successor, Raja Daulat 
Singh. 

Daulat Singh was the nephew of Raja 
Dat Singh, being a son of the latter's 
brother, Tej Singh. According to tke 
defendants, Daulat Singh was adop‘ed by 
Raja Dat Singh, bat tbis is not conceded 
on behalf of the plaintiff. It is admitted on 
his behalf that Daulat Singh succeeded to 
the estate on the death of Raja Dat Singh, 
but itis alleged that he succeeded as Raja 
Dat Singh's nephew and not as his adopted 
son. We have not been referred to any 
evidence one way or the other, but it seems 
to have been accepted by the Court below 
that Daulat Singh was adopted by Raja Dat 
Singh. Raja Daulat Singh left two sons, 
Ishri Singh and Diragpal Singh. The 
former succeeded to the estate, but died 
without issue and his brother then ascend- 
ed the gaddi. Raja Diragpal Singh was 
succeeded by Khushal Singh, a grandson 
of Ohandan Singh, who wes a brother of 
Raja Danlat Singh and a son of Tej Singh, 
brother of Raja Dat Singh. 

The two widows of Raja Ishri Singh, 
instituted a suit against Raja Khushal 
Singh and in that suit Raja Khushal Singh 
pleaded that he had been adopted by Raja 
Diragpal Singh and had been placed on 
the gaddi by the Ranis of Ishri Singh in 
pursuance of a will which Raja Diragpal 
Singh had made. The suit of the widows 
of Raja Ishri Singh was dismissed by the 
principal Sadar Amin and the appeal wag 
dismissed by the Sadar Diwani Adalat in 
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a judgment dated September 13, 1864. 
Raja Khushal Singh died in 1901 leaving 
two sons, Sanwal Singh and Dharam Singh, 
the former of whom succeeded to the gaddi. 
Before his death Raja Khushal Singh had 
purchased shares in six Villages in the 
name of Dharam Singh and ọn his death 
Dharam Singh was also given the village 
of Kharrawa for his maintenance. It 
appears that in 1908 Dharam Singh adopted 
a boy named Khiyali Singh, who was the 
son of Lala Gokul Singh, an uncle of the 
plaintiff. He exccuted what is described 
‘asadeed of trust in favour of Khiyali 
Singh and applied for mutation of the 
Jatter’s name. The application for mutation 
of names was contested by Raja Sanwal 
Singh, but ultimately an amicable settle- 
ment was effected and on November 2 and 
3, 1909, three documents were executed, 
being a deed of settlement, an authority to 
adopt, and a deed of relinquishment. To 
these we shall have occasion to refer later 
on. 

Raja Sanwal Singh died on September 
7, 1918, leaving two widows, Rani Bhagwan 
Kunwar and Rani Gulab Kunwar. The 
latter is defendant No.2. After the death 
of her husband Rani Bhagwan Kunwar 
applied for mutation of her name in res- 
pect of the Raja's estate. Her application 
was contested by defendant No. 2and there 
were also two other rival applicants for 
mutation, Har Chand ‘Singh and Bikram 
Singh. Har Chand Singh is a brother of 
the plaintiff and the latter supported his 
case; and Bikram Singh isa great grand- 


son of Tej Singh. The Revenue Court 
allowed the application of Musammat 
Bhagwan Kunwar and mutation was 


accordingly effected in her favour. She 
remained in possession until 1922, but she 
was then declared unfit to manage the 
estate and it was taken over by the Court 
of Wards. The Court of Wards is defend- 
ant No. 1 in the suit out of which this 
appeal arises. There has been litigation 
between defendant No. 2 and defendant 
No.1, t e former claiming aright to joint 
possessio ; but we are not concerned with 
that litigation for the purpose of this 
appeal. The plaintiff in the suitis Har 
Govind Singh, a descendant of Tej Singh, 
who was the brother of Raja Dat Singh. 
His case was that the forty-two villages 
specified in Sch. A have always formed 
` part of an ancestral and Impartible Raj and 
that by virtue of an immemorial custom he, 
as the senior member of the next senior 
branch of the family, as” set out in the 
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pedigree, is entitled to succeed to the estate 
of Raja Sanwal Singh. In other words, he 
bases his claim on the rigat of lineal 
primogeniture. As regards the ten villages 
set out in Sch. B, he pleads that these 
were purchased out of the income of the 


‘impartible ancestral zemindarz and were 


incorporated ~ into the Raj. Finally he 
contended that by virtue of a custom 
prevailing in the family, widows are 
excluded from inheritance. He accofdingly 
prayed for possession of the whole estate 
with pendente lite and future mesne profits 
up to the date of possession. 

Defendant No. Is defence was inter alia 
as follows: The estate is certainly impar- 
tible and descendible to a single heir, but 
there is no custom of lineal primogeniture. 
The plaintiff and his ancestors were 
separate from Raja Sanwal Singh and his 
ancestors, and the plaintiff has no right 
to succeed. Raja Daulat Singh succeeded 
to the estate as the adopted sonof Raja 
Dat Singh and not as his nephew and > 
Raja Khushal Singh succeeded as the 
adopted son of Raja Diragpal Singh. The 
ten villages acquired by Raja Sanwal 
Singh were not incorporated into the parent 
estate. There is no custom whereby widows 
are excluded from succession. Under a 
testamentary disposition in a deed of 
authority to adopt executed by Raja 
Sanwal Singh, on November 3, 1909, 
defendant No. 1 is the owner of the estate 
until such time as she may adopt a son in 
pursuance of the authority granted to her 
under the aforesaid document. h 

Some of these pleas were adopted by 
defendant No. 2, but she also put forward 
certain contentions which are in conflict 
with the defence of defendant No. 1. She 
not only denied that the estate was 
descendible by lineal primogeniture, but 
she also denied its impartibility; she claims 
thatit is ordinary partible zemindari. She 
goes on fo plead that, even if it was 
originally an impartible estate, it ceased 
to be such when the Government re-granted 
it to Raja Dat Singh in 1818 after having 
put itto sale and purchased it in 1815, 
She further alleges that Raja Khushal 
Singh succeeded to the Raj not asthe 
adopted son of Raja Diragpal Singh but by 
virtue of a will. By reason of this will the 
estate, assuming that it had hitherto been 
joint family property, became the self- 
acquired estate of Raja Khushal Singh. 
She also pleads that the conduct of the 
plaintiff was tantamount toa renunciation. 
Among other pleas of defendant No. 1 with 
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which she associates herself, she relies 
upon the “will” of Raja Sanwal Singh 
dated November 2, 1909. 

The principal findings of the learned 
Judge of the Court below are as under: 
(a) The 42 villages in Sch. A, i.e., the 
parent estale, are an impartible Raj. The 
ten villages in Sch. B have not accrued to 
the parent estate and are, therefore, par- 
tible. (b) “The plaintiff is the senior 
member of the next senior branch of the 
joint family of which Raja Sanwal Singh 
was a member. (e) The plaintiff did not 
renounce his claim; he remained joint in 
status with” Raja Sanwal Singh. (d) 
Though the Raj is animpartible estate, it 
became the self-acquired property of Raja 
Dat Singhin 1818. (e) Khushal Singh was 
adopted by Raja Diragpal Singh, but suc- 
ceeded to the estate under a will, and, 
therefore, even if the estate were joint up 
to then, it became the self-acquired prop- 
erty of Raja Khushal Singh. (f) By 
“ reason of the testamentary disposition in 
the deed of authority to adopt dated Novem- 
ber 3, 1909, the widow was entitled to 
succeed to Raja Sanwal Singh. (g) There 
is no custom excluding females. (h) No 
custom in the family has been proved 
whereby the senior member of the senior 
branch is entitled to succeed to the exclu- 
sion of other heirs, The learned Judge 
goes on to find, however, that infact the 
plaintiff, asthe senior member of the next 
senior branch of the family, would have been 
entitled to succeed by survivorship to the 
villages specified in Sch. A, if it were a joint 
ancestral estate of the descendants of 
Raja Umrao Singh;.but in view of the 
finding that it was a separately acquired 
estate in the hands of Raja Sanwal Singh 
and his predecessors and also in view of 
Raja Sanwal Singh’s testamentary disposi- 
tion in favour of his widow, the plaintiff's 
suit must fail. 

The learned Judge accordingly dismissed 
the suit with costs. The plaintiff has 
appealed to this Court. It is common 
ground before us that the Rajaur Raj is 
very ancient and that it is an impartible 
estate and descendible to a single heir. 
We will now proceed to deal with the pleas 
which have been urged before us by learned 
Counsel fer the plaintiff-appellant. The 
first point which we will consider is whether 
the ten villages which were acquired by 
Raja Sanwal Singh out of the income of the 
parent estate were incorporated in the 
impartible Raj and so became subject to all 
its incidents, In Shibaprasad Singh vy. 
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Prayag Kumari Debee (1), their Lordships of 
the Privy Oouncil held that unless the power 
is excluded by statute or custom, the holder 
ofa customary impartible estate, can by 
declaration of his intention, incorporate 
with the estate self-acquired immovable 
property, and thereupon the property so 
acquired accretes to the estate and is 
impressed with all its incidents, including 
a custom of descent by primogeniture. 
It is thus clear that itis open to the holder 
of an impartible Raj to incorporate self- 
acquired immovable property in the parent 
estate; and this proposition has not been 
disputed by learned Counsel for the 
defendants respondents. The question is 
one of fact and will depend upon the find- 
ing of the Court as regards the intention of 
the person who held the Raj and acquired 
the additional property. In this case there 
was no express intention on the part of Raja 
Sanwal Singh; but learned Counsel for the 
plaintiff appellant contends that there was 
an implied intention to incorporate the ac- 
quired property, 

He founds this plea upon the fact that 
in 1909, when the question of succession to 
the Raj after Raja Sanwal Singh's death 
was in issue between the Raja and his 
brother, no distinction was made in any of 
the three documents, which were then 
drawn up, between the parent and the 
acquired estate, the two being apparently 
treated as an indivisible whole. We are not 
impressed with this argument, for there 
was no occasion at that time for the Raja 
to give any indication of his intention one 
way or the other as regards the acquired 
property, and, therefore, the absence of any 
indication of intention to treat the acquired 
property as separate can lead to no infer- 
ence of an intention on his part to in- 
corporate them inthe Raj. Learned Counsel 
for the plaintiff-appellant admits that the 
mere fact of joint accounts and joint 
employees being kept for the two estates 
is not sufficient to establish anf intention 
to incorporate the self-acquired property 
with the parent estate. We have no hesita» 
tion in agreeing with the view of the Court 
below on this point and we find that the 
ten villages acquired by Raja Sanwal Singh 
are a separate and self-acquired property. 
The next point to consider in this appeal 
is whether, assuming for the moment that 


this impartible Raj is a jointancestral estate, 

(1) 59 0 1399; 138 Ind. Cas. 861; A IR 1939P0 
216; 59 I A 331; Ind. Rul. (1932) P O 263; 63 ML 
J 196; 90 WN 691; 36 OWN 1046; 56 CL J 92; 
36 L W 266; (1932) M W_N 923; (1939) A L J 919: 
13 P L T 659; 34 Bom. L R 1567 (P 0). 
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succession will go by lineal primogeniture. 
At p.614 of Mulla’s Principles of Hindu 
Law, 8th Edition para. 591 (1), the learned 
author states the law as follows: 

“Where the impartible estate is ancestral, the 
successor to the estate in a joint family governed by 
the Mitakshara is designated by survivorship. The 
estate passes by survivorship from one line to another 
according to primogeniture, and devolves not on the 
member nearest in blood but on the eldest member of 
the senior branch.” 

The above observation is based on various 
authorities, including the case in Baijnath 
Prasad Singh v. Tej Bali Singh (2) and the 
affirming judgment of the Privy Council in 
the same case Baijnath Prasad Singh v. 
Tej Bali Singh (8). In this case the plaint- 
iff claimed a right to succeed to an 

-impartible Raj by survivorship on the 
ground of lineal primogeniture and it was 


held ihat, if the estate was joint and there. 


had been no separation up to the time of 
the last holder, succession would go to the 
senior co-parcener of the senior line. This 
view was affirmed by their Lordships of the 
Privy Council in Baijnath Prasad Singh v. 
Tej Bali Singh (3). At p. 245* we find the 
following observation: 

“Their Lordships are, therefore, of opinion that this 
zamindari being the ancestral property of the joint 
family, though impartible, the successor falls to be 
designated according to the ordinary rule ‘of the 
Mitakshara Law, and that the respondent being 
the person who in a joint family would, being eldest 
of the senior branch, be the head of the family is 
the person designated in this impartible Raj to 
cceupy the gaddi.” 

This authority appears to us to be con- 
clusive. We accordingly find in favour of 
the plaintiff-appellanb on this point. The 
next contention which has been put forward 
by learned Counsel for the plaintiff- 
appellant is that the Court below has 
erred in finding that the original Raj which 
was a joint ancestral estate became the self- 
acquired property of Raja Dat Singh in 
1818. We have already shown that in 1815 
the Government put the estate tosale for 

arrears of revenue amounting to Rs, 5,000 
and itself purchased it for want of other 
bidders. On November 6, 1818, the Board of 
Commissioners wrote to the Governor- 
General in Council recommending that the 
estate be restored to Raja Dat Singh. The 
letter reads as follows: 

“We do ourselves the honour to lay before your 
Lordship the annexed copies, of a correspondence 

(2) 38 A 590; 38Ind. Cas. 894; A TR 1917 All, 191; 
WAL J 913. 

(3) 43 A 228: 60 Ind. Cas. 534; AT R1991 P CO 
62; 48 I A 195; 19A LJ 317; 33 OL J 388: 40 M 
L J 387; (1921) MW N 300; 25 C W N 564; 2P L 
T 257; 23 Bom. L R 654; 3 U P LR (PO) 35; 99 
MLT 358 (P 0) 

*Page of 43 A.—|Hd.] 
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with the Collector of Etawah, relative to the talooka 
cf Rajore, the property of Raja Dat Singh 2. The 
estate was held at an assessment of Rs, 8,592 until 
the year 1220 when the Raja was induced to accede 
at the quinquenniel settlement to an increased 
assessment of Rs. 9,160, on which a balance accrued 
to the year 1223 of Rs. 5,000 for which the estate 
was brought to sale and for want of other bidders 
was purchased on account of Government. 3. A 
village settlement was subsequently formed for three 
years from 1223 to 1225 at a progressive assessment 
of 9,712, 11,120 and 11,283 and in consequence of 
its appearing to usfrom the result of these arrange- 
ments which were understood to exhibit the utmost 
of the village assets that the default, considering the 
very unfavourable circumstances of the year 1223, 
was not attributable to many mismanagement or 
mis-appropriation of the Raja we were induced to 
anthorize his re-admission at the expiration of the 
village settlement and to direct that in the mean- 
time he should have credit for the surplus receipts 
on such settlement beyond the fixed assessment. 
4, The actual receipts during the three years have 
amounted to Rs. 31,442-2-1 and the surplus, after 
crediting Government for a total demand’ of 
Rs. 27,480 at the annual assessment of Rs 9,160 
amounts to Rs. 3,764-2-1 for which we take the liberty 
of soliciting your Lordship’s sancticn to its 
being credited’ to the Raja ... wee ose ; 
The Raja has been re-admitted to engage frem 
the commencement of the present year 1226, at 
the same assessment of Rs. 9,160 and in considera- 
tion of the respectability and antiquity of his 
family and his own general good character, we 
beg leave to recommend to your Lordship the 
relinquishment to him of the proprietary right acquir- 
ed by Government.” 


This letter is printed at p. 383 of the 
paper book. On December 29, 1818, the 
recommendation of the Board of Commis- 
sioners was accepted. The proprietary 
rights in the estate were relinquished in 
favour of Raja Dat Singh and it was 
directed that he should be given credit for 
the surplus receipts of revenue for the three 
past years, amounting to Rs. 3,764-2-1. Of 
this sum, as we have already shown, 
Rs, 2,120-0-9 were refunded to Raja Dat 
Singh and the balance of Rs, 1,644-1-4 
were handed over to Raja Daulat Singh, 
who in the meanwhile had succeeded to 
the estate. Learned Counsel for the 
plaintiff-uppellant argues that by ihis act 
of relinquishment in 1818 the estate reverted 
to its status guo with all its original incidents 
as a joint ancestral Raj. On the other hand, 
learned Counsel for tLe defendants-respon- 
dents contends thal in 1818 the estate 
ceased to be a joint ancestral Raj and 
became the self-acquired property, though 
admittedly re-impressed with the character 
of impartibility, of Raja Dat Singh. It is 
poinied out that there was an out and out 
transfer in 1815 and ownership vested in the 
Goveroment, that no malikana or ex-pro- 
prietary allowance was granted to the Raja, 
that the restoration of the estate was 
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for personal grounds and was an act of 
grace on the part of Government and it is 
contended that by this act of restoration, 
Raja Dat Singh became the sole and 
exclusive owner of the estate as his self- 
acquired property. 

We will first discuss the authorities upon 
which learned Counsel for the defendants- 
respondents relies. The earliest case to 
which he has referred us is that in Katama 
Natchier v. Moottoo Vijaya Raganadha (4), 
which is known as the first Shivagunga case. 
It appears that the estate which was the 
subject of the litigation was granted in 
1730 by the Nawab of the Carnatic in 
favour of a certain person, but on the ex- 
tinction of his lineal descendants in 1801 it 
was treated as an escheat by the Hast 
India Company, which had then become 
possessed of the sovereign rights of the 
Nawab, and it was granted by the Govern- 
ment of Madras to a person named Gowery 
Vallabha Taver. He had an elder brother 
named Oya Taver, who died in 1815. He 
himself died in 1829. He had seven wives, 
of whom three survived him. By his various 
wives he had a certain number of daughters 
but no son. One of the questions before 
their Lordships of the Privy Council was 
whether even if the late zamindar continued 
to be joint and undivided in estate with his 
brother's family, the estate was to be treat- 
ed as a separate and self-acquired property 
of Gowery Vallabha Taver and as such was 
‘descendible to his widows and daughters 
and their issues or whether it was to be 
treated as part of the common family stock, 
in which case one of the sons of Oya Taver 
would be entitled {o succeed. At p. 606* 
their Lordships observed : 

“Ivery Court that has dealt with the question bas 
. treated the zamindari as the self-acquired property 

of jGowery Vallabha Taver. , Their Lordships con- 
ce, ve that this is the recessary conclusion from the 
te ms of the grant, and the circumstances in which 
if was made. The mere fact that the grantee selected 
by Government was a remote kinsman of the zamin- 
dar cf the former line does not,. their Lordships 
- apprehend, bring this case within the mule cited 
from Strange’s Hindu Law by Sir Hugh Cairns.” 

it will be observed that the facts of that. 
case were different from those with which 
we are now dealing. The re-grant was 
made toa remote kinsman of the original 
holder and the conclusion at which their 
Lordships arrived was based on the terms 
of the grant and the particular circumstan- 
ces in which it was made. The next case 
is thatin Baboo Beer Pertab Sahee v. Maha- 


a 9M I A 539; 2 W R 31; 1 Buth. 520; 2 Sar, 2” 
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raja Rajender Pertab Saheb (5). This is 
known as the Hunsapore case. There 
was an impartible Raj which had been 
originally held by one Futteh Sahee. In 
1767 he rebelled, and the Kast India Gom- 
pany took over the estate. It retained it until 
1790, sometimes letting ib to farmers and 
sometimes making collections through its 
own officers. In 1790 Lord Cornwallis 
granted the property to one Chutterdharee 
Sahee, a representative of a younger branch 
of the family. Chutterdharee Sahee died 
in 1858, and a dispute arose as regards 
succession. The question was whether the 
estate should descend to the four grandsons 
of Chutterdharee Sahee in equal shares or 
should go to the eldest of them. The latter 
relinquished his claim in favour of his son, 
the respondent in the appeal, who rested 
his claim partly on a will and partly on the 
ground that the Raj, being impartible and 
descendible by custom according to the 
rule of primogeniture, he, by reason of his 
father's abdication in his favour, was en- 
titled to it to the exclusion of the other 
members of the family. At pp. 33-34* 
their Lordships of the Privy Council ob- 
seived : 


“In this suit, however, both parties claim under 
Chutterdharee Sahee; and as between them and for 


the purposes of this suit, it must be taken for granted 


that he derived his title (whatever may have been 
the nature of his estate or the incidents to it) by 
grant from the [ast India Company, which had full 
dominion over the estate, and, therefore, the power 
to grant ib. ot 

“One consequence from this conclusion is that the 
estate must be taken to have been the separate and 
self-acquired property of Chutterdharee Sahee. The 
fact that he was the member of the family which 
had so long held the estate, next in succession to 
the line of Raja Futteh Sahee, and the son and 
grandson of persons who had established claims on 
the gratitude of the Company, may have been a motive 
determining the selection of him as grantee; but it 
does not affect the nature of his estate or give to it 
the character of ancestral property. The legal found- 
ation of his title is stillthe grant to him from those 
who had power to make or to withhold it. This 
point was ruled in Katama Natchiar v. Moottoo Vijaya 
Ranganadha(4) at p. 6107.” E 

It is true that, as in the case which is 
now before us, there was no sanad or 
formal grant in favour of Chutterdharee 
Sahee ; butit seems to us that the facts 
are nevertheless distinguishable. The 
East India Company kept the estate for 
23 years, appropriating the whole surplus 
revenue fo its own use. Ultimately it 
re-granted the estate to a person who 
would have had no claim to it at law, 

(5) 12 M IA 1;9WR 15; 2 Suther, 114;2 Sar, 
348 (P 0). 
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inasmuch “as the sons of Futteh Saheo 
were still living. Chutlerdharee Sahee 
had had no concernwith the estate before 
its grant to him and had no immediate 
right of succession to Futteh Sahee, and, 
therefore, under the grant which was made 
to him in 1790, the estate became his 
Salf-acquired property. 

The next case to which we have been 
referred is known as the (Bettta Raj case) 
Ram Nundun Singh v. Janki Koer (6). It 
appears thit there had been an old imparti- 
ble Raj known as Raj Riyasat Sirkar Cham- 
' parun. One of the holders of this Raj 
was Raja Guj Singh, who died in 1694, 
leaving three sons, Dalip Singh, Prithvi 
Singh and Satrajit Singh. Dalip Singh 
succeeded to the estate on the death of 
Raja Guj Singh, and after his death the 
estale passed by successive stages to Raja 
Jugul Kishore Singh. Raja Jugul Kishore 
resisted the authority of the Fast India 
Company and fled from his estate. In 
his absence Sri Kishen, @ son of Prithvi 
Singh, was put in possession of the estate, 
but in 1771 two parganas which came to 
be known as the Bettia Raj were 1estored 
to Raja Jugul Kishore Singn and the other 
two parganas were left with Sri Kishen and 
his cousin Abdhut Singh, son of Satrajit 
Singh. For certain reasons which we need 
not discuss Raja Jugul Kishore Singh, Sri 
Kishen and Abdhut Singh were subse- 
quently dispossessed and the whole estate 
passed to Government until 1740. In that 
year the heirs of the aforementioned per- 
sons were restored to the respective par- 
ganas which had been held by kaja 
Jugul Kishore Singh on the one hand and 
Sri Kishen and Abdut Singh on the other. 
The heir of Raju Jugul Kishore Singh 
was Bir Kishore Singh. The last holder 
of the Bettia Raj was Maharaja Sir Ha- 
rindra Kishore Singh. On his death dis- 
putes arose between his widows anda dese 
cendant of Prithvi Singh. At p. 851*, their 
Lordships of the Privy Council observe 


as follows: ` 

“The Government held itself at liberty to divide 
the Sirkar into two portions and to grant one 
portion away from the heir ofthe former owner of 
the estate, and it was equally- at liberty to grant 
the whole away from him, though from reasons 
of policy it preferred to extend its favour to him 
in a certain measure. Jt cannot be dcubted that 
the grant of Maihsi and Babia to Sri Kishen and 
Abdhut was a direct exercise of sovereign author- 
ity and proceeded ficm grace and favour alone, 
and if so, it is difficult to avoid the conclusion 

(6) 29 O 828; 29 1 A178, 8 Sar. 351; 4 Bom. L R 
664; 70 W N57; 178 P R 1902 (PO). 
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that the re-instatement of the heir of Raja Juguh 
Kishore in a portion of his father’s former estate 
also bore that character. Following the judgment ol 
this Board in the Hunsapore case (5) their Lordships 
think that the present Bettia Raj must be taken 
to have been the separate and self-acquired prop- 
erty of Bir Kishore Singh, ulong with all the in- 
cidents of the family tenure of the old estate as 
an impartible Raj.” f 

It will be observed that in that case 
Government held the Raj for a consider- 
able number of years and “then parti- 
tioned it into two distinct estates, to be 
held by the grantees at a revenue sepa- 
rately allotted to each. Thus there was a 
Partition of the original estate effected by 
Government, the legal consequence of which 
would be that the descendants of Prithvi 
Singh and Satrajit Singh on the one hand 
and the descendant of Raja Jugul Kishore 
Singh on the other would separately hold 
their respective estates as self-acquireda 
property under the grant from Government. 

The last case to which we have been re- 
ferred is that in Venkata Narasimha Appa 
Rao v. Rangayya Appa Row (T). The liti- 
gation in that case was concerned with 
a property known as the Nidacavole estate; 
but the judgment gives us little infor- 
mation as to the history of that estate 
except that there was a forfeiture anda 
re-grant. The learned Judges of the Madras 
High Court had to decide inter alia whe- 
ther the estate was partible or impartible 
and whether or not it was descendible toa. 
single heir. At p. 442* they observed: 

“Tt has been argued that there was no forfeiture 
in this ease, but only the removal of one member 
of the family for misconduct and the substitutions 
of another; and in support of this view reliance 
is placed upon The Ramnad case (8). It is Clear, 
however, from Exs. 214 and 20 that it was a com- 
plete forfeiture, and that Government considered 
itself free to convert the estate into Havelly, that 
is, ordinary Government lands, and that it was 
re-granted to the son purely as an act of grace. 
In the previous litigation the Oourts (including 
the Privy Council) have always referred to this 
transaction as a forfeiture for rebellion, and we 
see no reason to take any other view of, its charac- 
ter. In making the re-grant, however, to his son the 
Government did not express any intention to in- 
terfere with the quality of the estate in regard to its 
descendibility to heirs. We take it that, in accord- 
ance with the principle laid down in the Hunsapore 
case (5) and aftixmed in the Shiragunga case (4) the 
re-grant would not operate to render it partible il 
it was previously impartible and descendible to 
a single heir. It no doubt iendered the estate the 
self-acquigition of the new grantee.” i 

As we have already said the judgment 
does not disclose very. much about the 
history of that estate. Moreover, we do 


(7) 29 M437; 16ML J 178. 
(8) 24 M613n. 
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not know what were Exs. 20 and 2.4 and 


what were the terms of the re-grant. This 


concludes the authoritieson behalf of the 
defendant-respondent. Learned Counsel 
forthe plaintifi-appellant relies upcn the 
case in Martand Rao v. Malkar Hao (9) 
and upon two other cases to which we 
have already made reference in another 
part of this judgment, Barjnath Prasad 
Singh v. Tej Bali Singh (2) and Baignath 
Prasad Singh v. Tej Bali Singh (3). In Mar- 
tand Rao v. Malhar Rao (9), an elder bro- 
ther instituted a suit against his younger 
brother claiming that on the death of their 
father he alone was entitled to succeed lo 
the family estate on the allegation that 
by the terms of the grant under which 
the estate was held and by a family cus- 
tom and also by a territorial custom, the 
said estate was impartible and succession 
thereto was governed by the rule of lineal 
primogeniture and that the younger bro- 
ther was entitled to suitable maintenance 
only and notto anv speciic share in the 
estate. At p. 407*, their Lordships laid 
down certain propositions of law by refer- 
ence to which the case had to be decided. 
These propositions are enumerated as (a), 
(b) and (c). We are concerned with propo- 


sition (c) only, which runs as follows ; 

“That if an impartible estate existed as such 
from before the advent of British rule, any settle- 
ment or re-grant thereof by the British Govern- 


ment must, in the absence of evidence tothe con-. 


trary, and unless inconsistent with the express 
terms of the new settlement, be presumed to con- 
tinue the estate with its previous incidents ofim- 
partibility and succession by special custom.” 

The case in Baijnath Prasad Singh V. 
Tes Bali Singh (2), was concerned with an 
estate known as the Aghori Barhar estate, 
which wasan ancient impartible Raj. It 
appears that in 1744 Raja Shambhoo Shah 
was dispossessed by Raja Balwant Singh. 
During the insurrection of Chet Singh, 
Warren Hastings restored the estate to 
Adil Shah, the grandson of Raja Sham- 
bhoo Shah. It was held by this Court 
that the estute resumed its joint character. 
Learned Counsel for the defendants-res- 
pondenis challenges the applicability of 
this case om the ground that the original 
holder was dispossessed by a neighbouring 
Raja and, therefore, never lost his legal 
rights. This criticism is not without some 
force ; but at p. 6057 the learned Chief 

(9) 55 C 403; 107 Ind. Cas.7; AT R 1928P O 10; 
55 I A 45; 24N L R25; 47 CL J 150; 30 Bom. L 
R 261; 27 L W 350; 54 M L J 397; 832 O W N 621; 11 
N LJ 26(P C). 
~*Page of 55 O,— [Ed]. 

{Page of 38 A.--Hd.j 


Tag a a 


HARGOVIND SINGH v. GOLLEOTOR OF Tau (ALL) 


751 


Justice made the following observation : 

“No doubt the Government in making a grant 
of an estate can determine the nature of the grant, 
but I do not think, in the absence of specific terms 
in the grant, surrounding circumstances can or ought 
to be i,nored. I will give an example. Suppose 
Government confiscated what was admittedly joint 
family property and suppose (in consequence of 
representations made by a member of the family 
to the effect that the confiscation had been made 
by mistake or for insufficient reasons) the Gov- 
ernment restored the property by making a fresh 
giant to the member without any special terms 
or conditions inthe grant. I think that the pro- 
perty so restored would be Joint Hindu property in 
the hands of the member of the family to whom 
the grant was made just as it would have been 
if there had been no confiscation.” 

That hypothetical case is exactly similar 
to the case now before us. The view taken 
by this Court was affirmed by their Lord- 
ships of the Privy Council in Baijnath Pra- 
sad Singh v. Tej Balt Singh (3). Ab p. 233*, 
their Lordships remarked ; ; 

“The family in question was an ancient family, 
holding sway as Indian Rajas. They were dis- 
possessed by a neighbouring Raja in the lëth cen- 
tury, but, having helped the English, they were 
re-instated by Warien Hastings. Their Lordships 
are satisfied that the 1e-instatement, which was 
finally carried out at a subsequent period, restored 
the family possession to what they had always been 
in ancient times, viz, an impartible Raj or gamin- 
dari, and that the zamtndart now is ancestral pro- 
perty and not self-acquired.” 


As we have already shown, it is common 
ground before us that the Rajaur Raj 
is an impartible estate and is descendible 
toa single heir. It is also not denied 
that it was a joint ancestral estate up to 
1815. In that year Government put the 
estate tosale for arrears of revenue and 
itself purchased it. Three years later, i. e. 
in 1818, Government began to re-consider 
the matter, apparently thinking that Raja 
Dat Singh: had perhaps been treated with 
undue severity. it accordingly relinquish- 
ed its proprietary rights and restored the 
estate to kaja Dat Singh. There was no 
formal re-grant of sanad : merely a relin- 
quishment of rights. Furthermore, Gov- 
ernment refunded to Raja Dat Singh and 
his successor the surplus of the revenue 
which had been collected during the ins 
tervening three years. It seems to us 
that the intention of Government was 
to undo, so to speak, the act-of confisca- 
tiou and treat it asa nullity ; to treat it, 
in fact, as though it had uever occurred. In 
the circumstances above-mentioned and 
after giving full consideration to the various 
authorities which have been cited before us 
by the learned Counsel on both sides, we 
disagree with the finding of the Court below 
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and we hold that the Rajaur Raj reverted 
jn 1818 toits original status as a joint ances- 
tral estate and became re-impressed with 
all the incidents of such an estate. The 
next question which falls to be decided is 
whether Raja Khushal Singh succeeded to 
the estate under a will or as the adopted 
son of Raja Diragpal Singh. Defendant 
No. 1 clearly and unambiguously admit- 
ted that Khushal Singh obtained the 
estate as an adapted son. Defendant No. 2, 
on the other hand, set up a plea that 
Khushal Singh succeeded to the Raj under 
a will of Raja Diragpal Singh. The Court 
below finds the adoption proved, but finds 
that Khushal Singh succeeded to the 
gaddi under an oral will and that the 
estate, therefore, became his self-acquired 
property. 

We have been referred to certain docu- 
ments by learned Counsel for the plaintiff- 
appellant in proof of the fact that Khushal 
Singh was the adopted son of Raja Diragpal 
Singh. There is a pedigree printed at 
P. 271 of our book, which is taken from 
the mutation case of 1919,7. e. after the 
death of Raja Sanwal Singh. This pedigree 
was relied upon by defendant No. 1 in her 
claim for mutation and in it Khushal 
Singh is shown as the adopted son of Raja 
Diragpal Singh. This fact, as we- have 

already shown, is still admitted by defend- 
© ant No. 1. Then there are two khewats, 
one of 1871 and the other of 1873, printed 
at pp. 348 and 352 of the paper book. 
In both of these Khushal Singh is shown 
a8 the adopted son of Raja Diragpal Singh. 
“The alleged adoption took place many 
years ago and in the nature of things there 
can be no direct testimony in respect to it. 
The entries in the above-mentioned khewats, 
| therefore, supply valuable evidence of the 
fact of adoption. At p. 163 of our paper 
book we have a judgment’ of the Sadar 
Diwani Adalat dated September 13, 1894. 
There had been litigation between the 
widows of Ishri Singh and Khushal Singh; 
Principal Sadar Amin, who tried the suit, 
held that Khushal Singh had been adopted 
“by Raja Diragpal Singh. Before the Sadar 
Diwani Adalat, which heard the appeal, 
there was apparently some dispute as to 
whether Khushal Singh had been adopted 
by Raja Diragpal or by the Ranis. The 
learned Judges at p. 167 observed as 
follows : 

“We consider that in the question before us it 
matters little whether the deceased Rajah or the 
Ranis adopted defendant. We, however, think that 


the difficulty, if there be one, may be settled by 
the conclusion, founded on the circumstances follow- 
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ing the deceased Rajah'a death, that the Rajah 
before his decease recognized defendant as his heir, 
and desired that he should be adopted as such, and 
that whatever way necessary for this purpose was 
completed by the Ranis in pursuance and execution 
of that wish.” 


It is on the strength of this judgment 
that the learned Judge of the Court below 
finds that Khushal Singh succeeded under 
a will; but we can find nothing in the 
judgment to show that a will was made 
by Raja Diragpal Singh devising the estate 
to Khushal Singh. The utmost that this 
judgment amounts to is a finding by the 
Court that Raja Diragpal Singh expressed 
a wish before his death that Khushal Singh 
should be adopted by the Ranis and should 
thus ascend the gaddi. Upon the available 
documents and upon the admission of 
defendant No. 1 we find it proved that 
Khushal Singh was adopted by Raja 
Diragpal Singh; and that being so, there 
was no occasion for a will. In any case 
there is no evidence whatsoever to show what 
were the terms or dispositions of the will 
wherein itis alleged that the estate was 
devised to Khushal Singh. In Baboo 
Beer Pertab Sahee v. Maharajah Rajender 
Pertab Sahee (5), to which reference has 
already been madein this judgment, their 
Lordships of the Privy Council at p. 28*, 
in dealing with a nuncupative will, 
observed : 


“He who rests his title on so uncertain a founda- 
tion as the spoken words of a man, since deceased, 
is bound to allege as well as to prove, with the 
utmost precision, the words on which he relies, with 
every circumstance of time and place.” 


In our judgment defendant No. 2 has 
totally failed to establish that Khushal 
Singh succeeded to the estate under a 
willy We find that he succeeded as the 
adopted son of Raja Diragpal Singh. The 
last point, which is to be considered: in 
this appeal, is the interpretation of the 
terms of the deed of authority to adopt 
dated November 3, 1909. On behalf of 
ihe defendants it is argued that this doeu- 
ment contains a testamentary disposition ` 
in their favour; for the plaintiff, on the 
other hand, it is contended that the widow 
was in clear terms excluded from succes- 
sion. Learned Counsel for each party pleads 
that the context, the circumstances and 
the probabilities, all support his respective 
claim. The Court below has found in favour 
of the defendants. In 1909 Raja Sanwal 
Singh was awidower with no issue, but 
was contemplating remarriage. His 
younger brother, Dharam Singh, also had 
no issue. Raja Sanwal Singh was 36 
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years of age and Dharam Singh was 28. 
In 1908 Dharam Singh executed a so- 
called deed of trust in which he trans- 
ferred his interest in his own separate 
property to Khiyali Singh, whom he had 
apparently adopted. Khiyali Singh is a 
son of Lal Gokul Singh, the uncle of the 
plaintiff. When Dharam Singh applied for 
mutation in favour of Khiyali Singh, Raja 
Sanwal Siutgh objected on the ground (1) 
that Dharam Singh had no power to alienate 
the property; and (2) that he was a 
drunkard, his mind was unbalanced, and, 
therefore, the transfer was illegal. On 
July 22, 1909, Raja Sanwal Singh gave 
evidence in the mutation case and he stated: 

“When I was questioned some time after my 
installation to the gaddz, I caused the name of 
Dharam Singh to be recorded as my heir after my 


death., Now J do not want Kunwar Dharam Singh 
to succeed me.” 


Ultimately a compromise was arrived 
at and on November 2, 1909, a deed of 
settlement was drawn up, which was signed 
by Raja Sanwal singh, Dharam Singh and 
Lal Gokul Singh. The dispute between 
the parties concerned (a) the devolution 
of Dharam Singh’s property, and (b) the 
devolution of the Raj after the death of Raja 
Sanwal Singh. The deed of settlement 
provided as follows: (1) Raja Sanwal 
Singh should remain sole owner of the Raj ; 
Dharam Singh should have no claim to ib. 
(2) Dharam Singh should remain the per- 
manent owner ‘of his own property. (3) If 
Raja Sanwal Singh and Dharam Singh 
should each have a son, each of the said 
sons should inherit respectively hig father’s 
estate. If Raja Sanwal Singh alone had 
a son, he should inherit the whole estate. 
Similarly if Dharam Singh alone had a 
son, he would inherit the whole estate. (4) 
Khiyali Singh should be entitled to an 
allowance of Rs. 1,000 per annum for all 
time from his father's separate property. 
(5) If neither Raja Sanwal Singh ner Dha- 
ram Singh had any issue, then Khiyali Singh 
should succeed to the estate of Dharam 
Singh. (6) Raja Sanwal Singh in the 
event of having no issue should be at 
liberty to select a member of the family 
as his son and heir who should succeed to 
the Raj. (7) This paragraph deals again 
with Khivali Singh’s rigot toan allowance 
of Rs. 1,000 per annum. (8) If Dharam 
Singh were to die before Kaja Sanwal 
Singh (presumably without issue), then 
Khiyali Singh should succeed to Dharam 
Singh’s estate. If Ruja Sanwal Singh weré 
ko die in the lifetime of Dharam Singh, then 
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the person to be nominated by Raja Sanwal 
Singh should succeed to the Raj. 

Next day, 4. e, on November 3, a deed 
of authority to adopt and a deed of relin- 
Quishment were drawn up and these were 
also signed by Raja Sanwal Singh, Dharam 
Singh and Lal Gokul Singh, and a post- 
script was added tothe deed of settlement 
of November 2, to the effect that the two 
documents executed on November 3, should 
form part of the said deed of settlement. It 
will be seen that, although in the deed of 
settlement Raja Sanwal Singh had con- 
templated the adoption of an heirin the’ 
event of neither he nor Dharam Singh hav- 
ing a son, no specific provision for such 
adoption was made in that deed. Nor was 
there any mention therein of his widow. It 
is, however, clear from that document and 
from Raja Sanwal Singh's deposition of 
July 22, 1909, that he was determined at 
all costs to exclude Dharam Singh fiom 
succession to the Raj. The original deed 
cf authorily to adopt was produced in the 
suit by defendant No. 1. It has been trans- 
lated by the learned Judge at p. 137 of our 


paper book as follows: 

“Whereas I, Raja Sanwal Singh, one of the 
executants, has no male or female issue at present, 
and theie is no certainty about this borrowed life, 
hence I for the preservation and management of 
my Raj Talluka, Kajaur, consider it proper that if 
atter my death [ do not leave any issue born of 
my loing as my heir, then my wedded wife will not 
be the owner, If Kunwar Dharam Singh's son, 
born out of his loins, be (sic) then he willbe the 
owner of the estate and if both of us do not beget 
any issues, then my wedded wife will have the 
right to, and L hereby authorise her, whoever she 
may be after my death (to) adopt from my family 
and of her choice, a son according to the rules of 
Shestras and may by deed declare him as the 
adopted son and execute a deed in his favour," 


Vhe Urdu words which haye been 
translated as “my wife should not be the 
owner? are meri zauja meri malik 
na hogi. ‘the more correct rendering is 
‘shall not be’ and not ‘should not be’. It is 
alleged on behalf of the defendants-res- 
pondents that at the time when the docu- 
ment was written tue word hogi and not 
na hogi was written. The whole ques 
tion depends upon whsther there was or 
was not a dot or shosha over the first 
leiter. For the defendants, it is contended 
that the dot which now exists was sub- 
sequently added; for tne plaintiff, it is 
pleaded that the document as it stands ig 
Gurrect aud that tue certitied copy in when 
the dot is absent is wrong. 

We have had before us Register No. 3, 
in which the document was transcribed 
at the time of registration, and in the 


754 
transcription there is no dot over the 
word. It cannot be denied thatin Urdu 
dots are frequently omitted from above 
and below letters forming a word; but 
whether the registration clerk, seeing 
na hogi clearly written in the document 
(the dot is quite clear in the original docu- 
tment as it now stands) would omit it 
so that the word would, unless jit was 
obvious that the context otherwise re- 
quired it, beread as hogi thereby com- 
pletely reversing the meaning of this 
document is at least a matter of some 
‘doubt. This particular clerk seems to 
have been in the habit of putting in his 
dots. This original will was produced by 
defendant No. 1 on April 10,1931. She 
alleged that Chattar Singh, an employee 
of hers, had obtained it from Lal Gokul 
Singh; and she also alleged that the two 
other documents which were executed on 
or about the same day andhad been filed 
by the plaintiff in the mutation cage relat- 
ing to the Rajaur estate. These allega- 
tions were not denied by the plaintiff in 
his application in reply; all that he 
alleged therein was that the copy filed by 
defendant No. 1 differed from the original 
by the circumstance thala negalive was 
omitted. 

It may be mentioned that the certified 
copy, taken from Register No. 3, corres- 
pends with the transcription of the origi- 
nal which is. therein contained. The 
plaintiff summoned Lal Gokul Singh as a 
witness and he attended Court; but the 
plaintiff did not produce him to contradict 
the allegation that the original document 
had been handed over by him to Chattar 
Singh and that he had himself produced 
the two connected documents in the muta- 
tion proceedings. On behalf of the defen- 
dants, certain witnesses were examined to 
prove that the original document had 
remained with Lal Gokul Singh. Qazi 
Fida Husain is a Municipal Commissioner, 
a Special Magistrate anda Qazi appointed 
‘by Government. He was the mukhtar of 
Raja Sanwal Singh for 13 years from 1905 
and used to conduct his cases in Court. 
He states that he prepared the drafts of 
the three deeds, 4. ¢., the deed of settle- 
ment, the authority to adopt and the deed 
of relinguisbment, and ke swears that 
after registration he handed them over to 
Jal Gokul Singh under instructions from 
R:ja Sanwal Singk. He says that the 
decd of authority to adopt provided that 
ihe widow wes to be the owner of ihe 
Raj in case neither Raja Sanwal Singh nor 
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Dharam Singh left a son. The witness is 
not prepared to accept thatthe dot has 
been added, but he says that it is super- 
fluous and that ‘such dots often occur.’ 
He states that Ohattar Singh came to him 
from defendant No. 1 and asked for the 
original document. He told him that he 
had returned it along with the other two docu- 
ments to Lal Gokul Singh. 

The latter portion of the absve state- 
ment is corroborated by Chattar Singh, 
who states that he thereupon went to Lal 
Gokul Singh and asked him for the docu- 
ment, and three or four days later Lal 
Gokul Singh handed it to him. The wit- 
ness then handed it over to Amjad Ali, a 
clerk in the Court of Wards, who has-also 
been examined and deposes to the same 
effect. There is no rebutting evidence and 
Chattar Singh was not seriously cross- 
examined in respect of his statement that 
he had obtained the dccument from Lal 
Gokul Singh. Exbibit H-1 is a judgment 
of an Assistant Collector dated April 28, 
1919 and it shows that in the mutation 
proceedings the deed of setilement was 
filed on behalf cf Harchand Singh, the 


brother of the pliintiff, for whom Lal 
Gokul Singh was cdmitledly acting as 
pairokar. Thus itis a fact that the 


plaintiffs uncle did produce one of the 
three documents; and the plaintiff was 
supporting his brother’s claim, as is evi- 
dent from his objection printed at p. 267 
and by his statement printed at p. 2€9. 
Learned Counsel for the plaintiff-appel- 
lant offers an explanation as to why the 
deed of settlement should have remained 
in ite bands cf Lal Gokul Singh. He 
points out that that document recognized 
the adoption of Lal Gokul Singh’s son 
Khiyali Singh and his right to an allow- 
ance of Rs. 1,0G0 per annum and in cer- 
tain circumstances his right io succeed 
to Dharam Singh's property, whereas the 
authority to adopt was concerned with 
the Rajaur Raj only, with which Lal Gokul 
Singh had no concern. There is some 
force in his explanation, but the fact 
remains that defendant No. 1’s allegation in 
her application of April 10, 1£31, was 
unchallenged, and as we have already 
shown, there was no serious cross: exami- 
nation of Ohattar Singh. Itis also pointed 
out to us by learned Counsel for the plain- 
tiff-appellant that cn December 19, 1910, 
Raja Sanwal Singh obtained a decree for 
Rs. 16-6-0 against Lal Gokul Singh and 
it is argued thatthe Raja would not be 
likely to allow this important document tp 
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remain with aman with whom he was on 
such terms that he was prepared to litigate 
with him fora trifling sum. But there is 
nothing to show that they were not on good 
terms in November 1909 ; in fact the amicable 
settlement rather suggests the contrary. 

Itis perhaps somewhat remarkable that 
neither party relied on the original docu- 
ment or gn the copy in the mutation 
proceedings in support of his or her 
respective claim; but such was apparently 
the case. In orderto arrive at a decision 
as to what was the intention of Raja Sanwal 
Singh, it is necessary to read the deed 
of settlement and the authority to adopt 
in the light of the circumstances and pro- 
babilities. There can, we think, be. little 
doubt that Raja Sanwal Singh wanted to 
exclude Dharam Singh personally from 
Successicn, and this fact must be borne in 
mind in our endeavour to interpret the 
document. We will first take it as it stands, 
that is to say, we will read it as-exclud- 
ing the widow. Under the rules of law 
governing the succession to this estate, 
Raja Sanwal Singh's widow would not in 
any case succeed, and therefore on the face 
of it there was no apparent reason why she 
should be specifically excluded. In the 
event of Dharam Singh having no son and 
in the event of the widow not adopting a 
son the estate would not go to the widow: 
it would go to Dharam Singh. This dis- 
inheriting clause woald, therefore, be 
superfluous ; it would also be gratuitously 
offensive to the lady who was to become 
Raja ‘Sanwal Singh's wife. It is argued 
by Dr. Katju for the plaintiff-appellant 
that in 1909 and thereabout the impres- 
sion in legal circles in India was that an 
impartible estate was the separate prc- 
perty of the holder and that- in circum- 
stances such as existed in the present case 
the widow would succeed. < 

We have been referred tocertain autho- 
rities in support of this contention, and it 
is argued that this would explain the 
disinheriting clause. But if Raja Sanwal 
Singh was so very anxious that his wife 
should not succeed, it is legitimate to ask 
why he did not adopt ason himself. Even 
if Dr, Katju’s contention respecting the 
view prevailing in 1909 in respect. of suc- 
cession toan estate of this sort be correct, 
it is Clear that if the words na hogi 
were written, 7% e, if the widow was 
excluded, then in the event of her. not 
adopting a son and in the event of no son 
being born to Dharam Singh, succession 
would go to Dharam Singh which was the 
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very contingency that Raja Sanwal Singh 
was most anxious to ensure against. Of 
course, if Raja Sanwal Singh was certain 
that his widow would adopt ason and so 
exclude Dharam Singh, the matter might 
have a different aspect; but what gua- 
rantee had he that his widow would in 
fact avail herself of the authority which 
had been given to her ? Raja Sanwal Singh 
died in 1918, buf no adoption has yet been 
made. In the circumstances it seems to 
us natural that he would want to guard 
against this contingency and also that in 
the anticipation of his widow fulfilling his 
wishes, he would desire to provide for an 
interregnum, so to speak, during such 
period as there remained a reasonable 
likelihood of Dharam ‘Singh begetting a 
son. In our opinion the contention of the 
defendants must be accepted. We think 
that the relevant portion of the document 
(discarding the negative) might be para- 
phrased somewhat as follows : 

“I think it meet that, in the event of 
my having no son, my wife shall be 
the owner of the estate. If, however, 
Dharam Singh has a son, that son shall 
be the owner. But if it be found that 
Dharam Singh also begets no son, I hereby 
authorize my wife to adopt a boy from witk- 
in the family and he shall then become 
owner in my wife's stead.” 

It cannot be denied that the document 
is loosely worded, and the arguments 
which have been addressed to us by 
learned Counsel for the plaintiff-appellant 
have considerable force, but after a care- 
ful survey of the evidence and of all the 
circumstances and probabilities we think 
that it was the intention of Raja Sanwal 
Singh to devise the estate to his widow 
until such time, if any, as either Dharam 
Singh begot a son or she took a boy in 
adoption. If it be accepted—as we think 
it must be accepted—that the disputed 
word in the document was hog: and not 
na hogi, there can, we think, be no 
doubt that the clause amounted to a testa- 
mentary disposition within the meaning 
of s.2 (h) Suecession Act. This deed of 
authority to adopt was, moreover, a rêvo- 
cable document. The fact of it not being 
described as a willby the executant will 
not deprive any testamentary dispositions 
contained therein of their testamentary 
effect. In view of our above finding that 


-Raja.Sanwal Singh devised the estate to 


his widow, the plaintiff's suit must fail. This 
appeal is accordingly dismissed with costs. 
D. Appeal dismissed. 
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Hindu Law— Widew—A dmissicn of fact by her, whe- 
ther binding on reversioners—Lease granted by hus- 
band admutcd Ly her, in suit for possession by lessee 
—Such admission,if binding on reversioners—Record 
of Rights—Presumption—Eniry as to tenants’ posses- 
ston based on certain document— Presumption, when 
rebuited—Su ch document referred toin judgment of 
Ciril Court as not being proved—Presumption of 
correctness, if rebuited—Landicrd and tenani— 
Permanent tenancy—Trespasser claiming permanent 
possession Landlord treating him as such and taking 
rent on that basis- Whether estopped from denying 
permanent tenancy and claiming tenancy-at-wili, 

An admissicn of fact by a Hindu widow creating 
an estoppel as opposed to an admission of law will, 
in the absence of fraud or collusion, create an estoppel 
which will bind the 1eversionere. Where, therefore, 
Ina suit bya lessee against her for possession of 
preperty leased to him by her husband, she admits 
the leasc, and there is not fraud or Collusion, the 
admission creates an estoppel against the :eversicners, 
Such an admission does not amount to an alienation 
by the widcw, as there is no analogy between an 
admission cffactin litigation and an alienation. 
Bai Kanku v. Bat Jaaav tł), distinguighed. Lisal 
Singh v. Balwant Singh (3), relied on. Sarju Prasad 
Koi v. Mangal Singh (2), referred to. (p. 758, col. 1.] 

Whereanenizy purports to record the basis of the 
tenant's possession as founded upon a particular 
document and where the Court finds that the document 
is fajse, the presumption attaching to the l.ecord of 
Rights isrebuited. But where a person is entered in 
the Record of kights as a peimanent tenant on the 
basis of a certain document and there ig no other 
evidence which goes to disprove its genuiness except 
the 1eference made in the judgment of the Civil Court 
in a suit brought on the basis of such document, that 
the plajntiff failed to prove the document, it cannot be 
said that the presumption of correctness attached to 
the entry in the Record of Rights is rebutted, since 
16 cannot be concluded from the judgment referred 
tothat the document was found to be false by the 
Oivil Court so as to destroy its validity. Datio 
Shivram v, Babasaheb Malhar Deshpande (4), referred 
to. [p. 759, col. 1.] 

Where a landlord accepts rent from g person who 
trespasses on hisland and claims permanent posses- 
sion ofthe same and is alicwed to remain in posses- 
Bion by him and his predecessors, onthe basis of 
permanent tenancy, the landlord is estopped fiom 
setting up a claim that the tenancy of sucha person 
1s 4 tenaLcy-at-will or a mere tenancy from year to 
year. Hecannot also deny the permanent nature of 
such tenancy. Makerani Beni Pershad Koeri v 
DudhNath koy (5), refericd to. |p. 7t0, col, 21 ; 


C. A. ticm tLe criginal deciee ot the Sub- 
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Courtney-Terrell, C. J.—This appeal 
arises out of a suit by Rani Bhuneshwari 
Koer to ejeet the Secretary of State from 
possession of lands which constitute 84 
annas of Mahal Dakbner situated in what 
is known as the 7 annas share in the 
Tikari Raj. The plaintiff is admittedly the 
zamindar of the estate. The Secretary of 
Stale claims to be a permanent tenant of 
the estate, and in such cases the ctus is Upon 
the defendant to establish his permanent 
right. The history of the plaintiff's title 
has been succinctly summarised by the 
learned Subordinate Judge and the follow- 
ing isa reproduction of that part of his 
judgment. Maharaja Mitterjit Singh Baha- 
dur was the 16 annas proprietor of Tikari 
Raj: he died in 1840 and in the same year 
his twosons Maharaja Het Narain Singh 
and Raja Mode Narain Singh partitioned 
the entire Tikari Raj into two blocks so 
that ihe former got a9 annas share and 
the latier the above mentioned 7 anpas. 
Tne Dakhner Mahal consisting of about 
31 villages was allotted to Raja Mode 
Narain Singh with other properties in 
respect of his 7 annas share. Raja Mode 
Naraii Singh died in 1857 leaving two 
widows, Rani Asmedh Kecer and Rani Sunet 
Koer, who jointly inherited his entire 
pr: perty and came into pcssession inier alia 
of Mahal Dakhner. In 186] the two Ranis 
divided’ the entire inheritance, the 84 
annas share being taken by the Senior 
Rani Asmedh Koer and the 74 annas share 
was taken by the junior Rani Sunet Keer. 
Mahal Dakhner was also divided in the 
same ratio, that is to say, BL annas share in 
Mahal Dakhner came into the possession of 
Asmedh Koer and 74 annas share came into 
the possession offSunet Koer. Sunet Koer 
died in 1872 and her 74 annas share 
devolved on her co-widow Rani Asmedh 
Koer, who, by two deeds of 1872 and 1873, 
respectively, surrendered the 8} annas share 
and ihe 74 annas share in favour of Raja 
Ran Bahadur, ibe nearest agnate of her 
deceased husband eo that Raja Ran Bakedur 
Singh came into possession of the 7 annas 
Tikari Raj as an absolute proprietor. In 
1890, Raja Ran Bahadur Singh bequeathed 
the entire 7 annas ‘Tikasi Raj to Raj Kumari 
Ratan Kuer, ibe daughter of his predeceased 
son. She, in turn, in 1595, bequeathed the 
entire estate to LeronJy dat ghter tle plaint- 
iff who thus beceme the absolule proprietress 
of-the 7 ennas Tikari estate including Mahal 
Dakhner. 


Now Raja Mcde Narain Bingh had had a 
Muhammadan mistress Musammat Batati 


1937 


Begum by whom he had two illegitimate 
sons, Mirza Himat Bahadur and Mirza 
Ikbal Bahadur. In 1860 Mirza Ekbal 
Bahadur instituted criminal proceedings 
against Rani Asmedh Koer and Rani Sunet 
Koer in respect of Mahal Dakhner, alleging 
that on December 2, 1850, Raja Mode Narain 
Singh had granted a permanent lease to 
him of Mehal Dakhner which was to take 
effect from the beginning of 1262 Fasli. 
The Oriminal Court found that Ekbal 
Bahadur was not in possession. Therefore, 
Ekbal Bahadur brought a regular suit in 
the same year against the two Ranis fora 
declaration of his title as a permanent 
mokarraridar and for recovery of possession 
of Mahal Dakhner. ; 

_ The meaning and effect of the decisions 
in this suit have been a matier of much 
controversy before us, and a correct deci- 
sion is vital tothe case,so at this stage I 
must digress from the narrative of events 
to deal with the matter. Rani Asmedh 
Kouer did not appear and did not file any 
written statement in the suit and did not 
appear at the trial. Rani Sunet Koer, 
however, contested the suit on the ground 
that the mokarrari deed of 1850 was not 
genuine and that Ekbal Bahadur was 
never given possession. The case came 
before the Sadar Amin and his judgment 
or rather a translaticn into English thereof 
forms Ex. Iin this case. The Sadar Amin 
seems to have found that the plaintiff had 
failed to prove the deed as against. Rani 
Sunet Koer; but inasmuch as in the criminal 
‘case Rani Asmedh Koer had admitted the 
deed and the plaintiff's mokarrari right and 
aS she had not disputed it in the suit before 
him, he held that it must be taken to have 
been admitted by her and, therefore, the 
plaintiff's claim must succeed as against 
Rani Asmedh Koer in respect of the 8 
annas share in Mahal Dakhner. The 
plaintiff appealed to the High Court in 
Bengal and aseparate appeal was preferred 
by Rani Asmedh Koer. The judgment of 
the High Court, dated January 1865, is 
Ex. I (a). It is not easy to understand. 
In discussing the genuineness of the deed 
the arguments in favour thereof and against 
16 are set forth and it was held that the 
plaintiff failed to prove the deed but that the 
separate appeal preferred by the elder Rani 
Asmedh Koer could not be heard as she had 
not defended the casein the lower Court. 
The learned Judges held that the two Ranis 
had been entirely opposed to each other 
and that the acts of the elder Rani could not 
bind the younger. They upheld the view 
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of the Sadar Amin that the elder Rani 
was bound by her admission of the deed of , 
1850 and the suit failed as against the 
younger Rani. 

It was contended before us that the 
effect of these judgments was to decide 
that the deed of 1850 had not been proved 
at alleither as against Rani Sunet Koer or 
as against Rani Asmedh Koer and that 
the judgment (to quote the phrase used by 
Mr. P. R. Das in support of the appellant) 
“proceeded upon the admission of Asmedh 
Koer,” and he relied upon the case in 
Bai Kanku v. Bai Jadav (1) as an in- 
‘stance of the principle that a decision on 
a widow's admission will not affect the 
reversioner but the decision in that case 
distinctly recognizes the principle that a 
decree against a widow in relation to her 
husband's property may bind the rever- 
sioners as well and that this notwithstand- 
ing that the decree was based on an admis- 
sion of fact, always provided that the decree 
was properly obtained and that there was 


“nothing unfair in the trial. It wasa case 


of a suit by a reversioner to redeem a 
mortgage created by a Hindu widow. There 
had been a previous suit by the widow to 
redeem the mortgage. The mortgage had 
contained a clause that if the money was 
not paid within a year, the mortgagee 
should become the owner. The earlier suit 
by the widow had been dismissed by the 
Munsif on the ground that the plaintiff 
had admitted in another suit by the mort- 
gagee against the tenant that the mortgagee 
had become the owner of the property by 
the operation of the clausein question. There 
had been an appeal from the Munsif’s deci- 
sion but it was recorded as ‘‘adjusted” be- 
fore the hearing. 

It will be seen that the alleged admis- 
sion was one of law only and it was rightly 
held that such an admission could not 
found any plea of estoppel. In the case 
before us the learned Subordinate Judge 
has found that the decree was properly 
and fairly obtained by Ekbal Bahadur 
against Rani Asmedh Koer and having 


regard tothe fact that some 80 years had 


passed and that every one concerned was 
dead, I do not see how he could have 
found otherwise. In Ekbal's suit judgment 
was given against Asmedh Koer on the 
‘basis of an admission of fact which created 
an estoppel. The two widows were sued 
as representing the estate and the judg- 
ment turned not upon the validity of 

(1) 43 B 69; 53 Ind, Cag. 164; A IR 1919 Bom. 146; 
21 Bom. LR 837. 
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alienations by Asmedh Koer but upon the 
genuineness of an alienation by the last 
male holder Raja Mode Narain Singh, Had 
the question been whether Asmedh Koer 
was estopped from denying the validity of 
alienations made by her of her 81 annas 
share then the decision would not have 
bound the reversioners beyond her life- 
time, for certainly Asmedh Koer could only 
effect alienations for the term of her own 
life. Nor was the decree based on the 
basis of a compromise by Asmedh Koer. 
Had it been so, the appellant might justly 
have urged that if was one which did not 
bind the reversioners. The distinction is 
illustrated by the case in Sarju Prasad Rao 
v. Mangal Singh (2) at p. 499% : 
It is urged that this Court has held that a com- 
promise decree between a Hindu widow and a third 
party would not necessarily bind a reversioner. A 
compromise decree’ is merely an embodiment of a 
. private contract entered into by a widow and pri- 
vate persons. Thére is clearly in such a case no 
adjudication by the Court, An ex parte decree, how- 
ever, stands on a different footing, There is no 
confession of judgment by her and the plaintiff has 
to prove by evidence and satisfy the Court that he 
has got a good case, We, therefore, think that an 
ex parte decree, unless there be anything special 
which would suggest that it was not fairly and 


properly obtained would be binding on the rever- 
sioners, 


‘It has been argued that the admission ` 


of Asmedh Koer was something perscnal 
to herself which could not bind the rever- 
sioners but an admission of fact creating 
an estoppel as opposed to an admission of 
Jaw will, in the absence of fraud or collu- 
lon, create an estoppel which will bind the 
reversioners ; and the case in Risal Singh 
Vv. Balwant Singh (3) before the Judicial 
Committee illustrates the difference. In 
that case a widow had in a former case 
admitted the fact of an adoption by her. 
It was contended (asin the present case) 
that the estoppel could nct bind the rever- 
sioners In a subsequent case because, it 
was something personal to herself. Their 
Lordships of tke Privy Council rejecting 
this argument said : 

“It has been urged by the learned Counsel for the 
appellants here that Rani Dharam Kunwar cannot 
be regarded as having represented the estate in 
her suit against Balwant Singh, as by her acts she 
was personally estopped from denying that she had 
validly adopted him to Raja Raghubir Singh. In 
the absence of all authority, their Lordships cannot 
decide that a Hindu lady, otherwise qualified to 
represent an estate in litigation, ceases to be so 


(2) 47 A 490; 87 Ind. Oas. 294; A I R 1925 All, 339; 
23 AL J 2544 
(3) 40 A593; 48 Ind. Cas. 553; A IR 1918 PO 87; 
23 OW NIE C19) MW N a SMLI DH 
; IN 155; 36M LJ 597; 
Bom, L R 511 (P O Bn 
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sla ae merely owing to personal disability or 
isadvantage as a litigant, although the merits are 
tried and the trial is fair and honest. The principle 
is that reversioners must risk that, so that there 
may bean end to litigation.” 

It was, however, further contended ‘that 
Asmedh Koer was only one of two 
co-widows and that she could’ not alone 
burden the estate even for necessity ; but 
the case before us is not one of glienation 
by a co-widow ; it isa case of the effect of 
a judgment against a co-widow in a suit 
against both co-widows and the principle 
upon which the argument is founded has 
no application. The learned Subordinate 
Judge found that the decree was properly 
and fairly obtained by Ekbal Bahadur 
against Rani Asmedh Koer in respect of 
her 8; annas share; but he entirely failed 
to understand the case reported in Bai 
Kanku v. Bai Jadav (1) to whichI have 
above referred and did not notice that in 
that case the admission by the widow in the 
previous suit was one of law and not of 
fact. He has held, and I do noi see how 
he is justified on the evidence in holding 
that the admission ‘was made on account 
of her bitter feeling against Rani Sunet 
Koer in order to injure her. Nor did he 
nobice the circumstance that Rani Asmedh 
Koer had made an admission of fact which 
had estopped her from raising that ques- 
tion of fact in the subsequent litigation. 
Labouring under these errors he held that 
the reversioners were not bound. He made 
the further mistake of holding that the 
admission by Asmedh Koer operated as an 
alienation by her and being an alienation 
by one widow without the concurrence of 
the co-widow ‘was wholly void, whereas 
there is no analogy between an admission 
of. a matter of fact in litigation and an 
alienation. 

In my opinion the true legal interpreta- 
tion of the judgment in Ekbal’s suit is 
that Asmedh Koer was estopped from 
denying the genuineness of the deed and 
that judgment proceeded against her on 
the basis that the deed was genuine and 
that to the extent of her 84 annas share 


‘she failed in the suit and, therefore, title 


and possession to the land in suit were 
awarded to the plaintiff and to that extent 
the reversioners were bound by the judg- 
ment. The narrative of events may now 
be resumed in order that the position of 
the Secretary of State may be ascertained. 
On October 29, 1878, Asmedh Koer died. 
On May 3, 1878, the Secretary of State 
began three suits to recover the properties 
of Hkbal and Barati Begum. The suit 
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were ` against one Jalaluddin who was 
alleged to be the adopted son of Ekbal and 
who was in possession of the estate. The 
suits were based on the allegation that 
Barati and Ekbal had died without heirs, 
that the property had escheated to the 
Crown, and there was a claim for 11 years’ 
mesne profits. On May 7, 1879, the Secre- 
tary of State obtained a decree and since 
then has been in possession. Exhibt K 
18 the Record of Rights relating to Mahal 
Dakhner. In this the Secretary of State 
is recorded as mokarraridar of 84 annas 
share. The plaintiff is recorded as the 
landlord; the tenure-holder’s interest is 
recorded as ‘‘mokarrart”. The mode in 
which the rent was fixed is recorded as ‘under 
patta dated 12th Pous 1258 Fasli (Decem- 
ber 11, 1850)’, and the period for which 
the rent has been fixed is recorded as 
‘permanent’. This was published on Febru- 
19, 1897. 

It is argued on behalf of the respondent 
that this is an entry of possession by 
virtue of the righis conferred by a particular 
document fi, e., the document of 1850° and 
that ‘he effect of the judgments of the Sadar 
Amin and of ihe High Court in the suit by 
Ekbal was to destroy the validity of this 
document. Reliance was placed upon the 
authority in Datto Shivram v. Babasaheb 
Malhar Deshpande (4) for the proposition 
that, where an entry purports to record the 
basis of the tenant’s possession as founded 
upon a Particular doeument and where the 
Court finds that the document js false, the 
presumption attaching to the Record of 
Rights is rebutted. I have no doubt that 
this proposition is entirely sound ; but inthe 
case before us the contention that the docu- 
ment has been proved to be false is founded 
entirely upon the judgment referred to and 
no other evidence has been offered on 
elther side with regard to the facts relevant 
to its genuineness. Had there been such 
other evidence, it might have been mate- 
rial to inquire whether the respondent had 
proved that the document was invalid, but 
no such conclusion can be reached from 
the judgment referred to and it must be 
remembered that thére has been no attempt 
since 1850 to attack the grant made by 
Raja Mode Narain Singh to Barati Begum 
and her children. 

In my opinion the presumption attach- 
ing to the Record of Rights has not been 
rebutted by the plaintiff and the suit should 
have failed on this ground. The learned 


(4) 58 B 419; 150 Ind. Oas. 555: A IR 1934 Bom. 194; 
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Subordinate Judge, however held, having 


regard to his view of the admissions made 


by Asmedh Koer and of the judgments in 
Tikbal's suit, that the plaintiff had succeeded 
in shuwing that the entry in the Record 
of Rights was erroneous. It was frankly 
conceded by Mr. Das on behalf of the 
plaintiff-appellant that if the document of 
1850 were not displaced, his suit must neces- 
sarily fail and it was, therefore, a vital 
matter that he should support the judgment 
of the learned Subordinate Judge that the 
presumption of the Record of Rights was 
rebutted, and in the event of our decision 
being against him on this point, the fur- 
ther grounds upon which the learned Sub- 
ordinate Judge decided to dismiss the suit 
were of no importance. In view, however, 
of the fact that this case may go further 
and thata higher tribunal may not sup- 
port the decision of this Court which I 
have set forth above, it becomes necessary 
ta refer briefly to further arguments raised 
on behalf of the defendant upon which the 
Subordinate Judge dismissed the plaintift’s 
suite He found that the defendant had 
established a defence of adverse possession 
tothe knowledge of the plaintiff and that 
the plaintiff's suit was, therefore, barred by 
imitation. l 
ihe learned Judge approached this 
question cn very clear and logical grounds, 
that the tenancy created by 
Raja Mode Narain’s deed of 1850 failed. 
He held that the possession by the Secre- 
tary of State was from its inception that 
of a trespasser and he examined the facts 
since that possession began and found that 
from the very beginning the Raja was 
well aware of the nature of the claim made 
by the supposed trespasser and notwith- 
standing such claim, the Raja and his SUCCES- 
sors forbore for a time, much exceeding the 
statutory period of limitation, to sue the 
defendant and submitted to the defendant S 
possession, 80 that the defendant's claim 
became established asa title. The Judge's 
survey of the facts under Issues N og. 5,9 
and iO is clear, concise and admirably 
arranged, and 1 desire ta adopt 16 as part 
of this judgment. There are some minor 
points with regard to the reception of evi- 
dence whose admissibility is, to my mind, 
doubtful, but even if these are excluded, 
they make no difference to the conclusion. 
The Raja assisted the Government in 
the suit for possession founded on escheat 
and inasmach as only a permanent ten- 
ancy can escheat and tenancies for agen 
periods revert to the landlord, the Raja 
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clearly knew the nature of the defendant's 
claim. He never took possession of the 
83 annas sare of the Dakhner Mahal in 
suit and he must have known why he did 
not do so. There are extant a number cf 
documents mentioned in the Judge's deci- 
son on ihis point which show clearly that 
he had full knowledge cf all that had 
happened regarding the Dakhner Mahal. 
It is true that for-a very short period he 
seemed inclined to contest the claim of 
the Government but he soon abandoned 
this attitude and made no attempt what- 
ever to enforce any claim on his part. 
Indeed he very soon asked for a settle- 
ment by the Government upon himself 
rather than upon the illegitimate children 
or Barati Begum and his temporary atti- 
tude was, in all probability, founded upon 
his dislike of these people whose senti- 
mental claim at this time seems io have 
attracted the notice of Government. But 
in June 1881 the Raja registered the name 
of the Secretary of State in his shavista as 
a tenant and continued to receive the very 
rent which was reserved by the grant of 
1850. The precise nature of the entry is 
not now known but from the fact that the 
Raja and his successors have never until 


the present time asserted that ihe Secre- 


tary of State was anything less than a 
‘permanent tenant, it may safely be as- 
sumed that he was entered in the land- 
lord's sharista as a tenant of that kind. 
Since the hearing of this case I have 
again read carefully through the learned 
Subordinate Judge's judgment and have 
examind the documents to which he makes 
reference in support of his findings. I find 
that his comments are entirely justified and 
Ido not wish to elaborale what he has so 
‘carefully and thoroughly set forth. 

The argument on behalf of the plaintiff- 
appellant has proceeded onthe basis that 
the defendant's possession as a permanent 
tenant came to an end on the death of 
Asmedh Koer, that the defendant continued 
in possession without any title. and that the 
payment and acceptance of rent merely 
created atenancy from year to year under 
s. lls, Transfer of Property Act, and that 
once having become a tenant the mere 
further acceptance of rent by the landlord 
would not constitute a new grant or an. 
admission by the Raja and his successors 
of permanent rights, and it is further 
urged that no mere assertion of such a 
right coupled with payment of rent would 
justify a claim by the tenant toa title by 
adverse possession. Of -course the whole 
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of this argument fails as was admitted by 
Mr. P. R. Das if the Secretary of State 
was in possession by virtue of the docu- 
ment of 1850 and had a title under that 
document as a permanent tenant. But 
unless the defendant had by some means 
become a tenant-at will or a tenant from 
year to year of the Raja, the principle to 
which the argument has recourge has no 
application. The facts referred to in the 
judgment of the Subordinate Judge clearly 
establish that at notime did the Raja treat 
the Secretary of State as a tenant-at-will 
ora tenant from year to year or as other- 
wise than as a permanent tenant, and that 
state of affairs has prevailed until this suit 
began. If the Secretary of State came on 
to the land as a trespasser with an open 
claim to permanent possession, the accept- 
ance of rent by the landlord would not create 
a tenancy-at-will or a tenancy from year to 
year. There is another aspect of the facts 
which to my mind is conclusive against the 
claim by the plaintiff. The plaintiff and 
her predecessors having for many years 
been aware of the claim of the defendant to 
hold in perpetuity and having accepted 
rent from the defendant on that basis are 
now estopped from denying the perpetual 
nature of the defendant’s tenancy. On 
behalf of the plaintiff we were referred to 
the case in Maharani Beni Pershad Koeri v. 
Dudh Nath Roy (5). The facts of that case 
are as follows :— 

In the year 1836, the plaintiff's ancestors 
granted the estate in question to one Lal 
Barmeswar Singh for life. In 1849 the 
grantee purported to execute a permanent 
lease toone Ram Golam Raut. In 1855 Lal 
Barmeswar Singh surrendered his estate to 
the plaintiff's ancestor who allowed Ram 
Golam to remain in possession. The defen- 
dant was one Dudnath Roy, the represent- 
ative of the purchaser from Ram Golam. 
Their Lordships held that Ram Golani 8 
tenure came toan end at latest on the death 
cf Lal Barmeswar and that the perpetual 
lease by Lal Barmeswar was void as against 
the successors to the plaintiffs ancestor and 
that the mere receipt of rent by the plaint- 
iff's ancestor after the death of Lal Barmes- 
war would not have the effect of confirming 
the perpetual lease by Barmeswar and if 
matters had rested there Ram Golam was a 
mere ténant-at-will; but their Lordships 
agreed with the finding of the Subordinate 
Judge on the evidence that Ram Golam 
was allowed to enjoy the village as a mokar- 
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rari tenant for his life and not as a tenant- 
at-will; and in these circumstances no suit 
could have been brought for recovery of 
possession until Ram Golam’s death. It is 
true that in that case it was contended on 
behalf of the purchaser from Ram Golam 
ihat he had given notice to the plaintiff that 
he held on a perpetual tenure which would 
make his possessicn adverse within the 
meaning of the Limitation Act. Their Lord- 
ships held that a mere notice by a person 
holding for his life that he claimed to be 
holding ona perpetual or hereditary tenure 
would not make his possession adverse so 
as to bar a suit for possession on the ex- 
piration of the life tenancy. So in the case 
before us if the defendant held a mere 
tenancy for the life of Asmedh Koer termin- 
able on her death or if he held on a tenancy- 
at-will or from year to year, no mere claim 
by the defendant accompanied by the pay- 
ment of rent would suffice to found a claim 
to adverse possession, for it is correctly con- 
tended by the plaintiff that a landlord, pro- 
vided he gets his rent, is entitled to ignore 
such} claims made by a tenant. This may 
be expressed shortly by saying that the 
landlord may properly ignore the bark of 
the tenant though he might not be able to 
‘ignore his bite. But the case is useful by 
reason oftheir Lordships’ discussion of the 
position of Ram Golam and finding on the 
facts that Ram Golam was allowed to 
remain in possession on the basis that his 
tenancy was toendure for his life, held that 
during Ram Golam's life the landlord would 
‘not have been entitled to eject him. In 
other words the landlord, if he had raised 
the contention that Ram Golam held other- 
wise than on a life tenancy, would have 
been estopped. So in the case before us 
the plaintiff and her predecessers in any 
case allowed the Secretary of State to remain 
in possession and to pay rent on basis of a 
permanent tenancy, and in these circum- 
stances they are estopped from setting up 
a claim that the tenancy of the Secretary of 
State isa mere tenancy from year to year. 
l would, therefore, dismiss this appeal with 
costs. 
James, J.—I agree. 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 492 of 1933 
January 18, 1937 
HARRIES AND RACHHPAL SINGH, JJ. 
JAI PRAKASH— DEFENDANT - APPELLANT 
VETSUS 
Messrs. BHAGWAN DAS & Co.—PLaINTIFp 
— RESPONDENT 
Hindu Low — Alienation — Father bequeathing his 
self-acquired property to son by will—Son, if can 
alienate it for his own purposes 
Self-acquired property bequeathed by a father to a 
son by a will becomes in the hands of the devisee the 
son, his self-acquired prop2rty and he can alienate 
such property for his own purposes. [p. 763, col. 2.] 
{Oase-law referred to]. 


F.C. A. from the decision of the Sub- 
Judge, Dehra Dun, dated February 28, 
1933. 

Messrs. P. L. Banerji, S. N. Verma and 
Lalta Prasad, for the Appellant. 

Messrs. S. Dar and Benod Behari 
Lal, for the Respondent. 


Judgment.—This is a defendant's first 
appeal against a decree of the learned 
Civil Judge of Dehra Dun decreeing 
the plaintiff's suit for the recovery of 
Rs. 10,478-6-9 due upon a cash credit bond 
hypothecating certain property. The suit 
was to enforce this hypothecation bond or 
mortgage executed by defendant No.1 in 
favour of the plaintifis which was dated 
August 18,1924. By that bond or mort- 
gage certain property in Mussoorie wag 
made security for the money advanced, 
viz., Rs. 10,000 and in this suit the plaint- 
iffs claimed to enforce their rights against 
such property. Defendant No. 2 who is the 
present appellant is ~the minor son of 
defendant No. 1. Defendant No. 2 who 
alone filed a written statement raised the 
usual defences to this kind of suit. He 
alleged that the property which had been 
mortgaged by his father, defendant No, ] 
was ancestral property and that the mort. 
gage was nct binding upon the property 
as it had not been executed for legal 
necessity; on the other hand the plaintiffs 
alleged in their plaint as amended that the 
property concerned was not ancestral proper- 
ty but on the contrary was the self-acquired 
property of defendant No. 1 and that the 
mortgage was binding upon the property 
even if no legal necessity for the same 
was established. ; 

The learned Civil Judge held that the 
property mortgaged was the separate or 
self-acquired property of defendant No. 1 
and that the mortgage was a valid mort- 
gage which could be enforced by the plaint- 
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iffs in this suit. Consequently he decreed 
the plaintiffs’ claim and against this de- 
eree defendant No. 2 has preferred this 
appeal. As we have stated previously the 
property in question is situate in Mussoorie. 
Admittedly it had belonged to Banwari 
Lal, the futher of Chandra Shekhar Das, 
defendant No. 1. On June 27, 1920, Ban- 
wari Lal executed a will, a copy of which 
is printed at p. 27 of the paper-book. In 
the first paragraph of that document he 
describes the property as being. property 
possessed and acquired by him during 
his lifetime. By this will he devised and 
bequeathed his property to his three sons 
Chandra Shekhar Das, defendant No. 1, 
Sham Sundar Das and Sheo Prasad. It is the 
property bequeathed to Chandra Shekhar 
Das, defendant No. 1 which is the sub- 
ject-matter of the mortgage of August 18, 
1924, and this suit. Banwari Lal died on 
December 20, 1920, and in due course his 
son Chandra Shekhar Das obtained pos- 
session of this property which had been be- 
queathed to him. 

Counsel for the appellant has contended 
before us that the decree of the learned 
‘Civil Judge cannot be sustained for two 
reasons. In the first place he argued that 
the evidence in the case showed that the 
‘property held by Banwari Lal, the father 
‘of defendant No. 1, was ancestral and there- 
fore that Banwari Lal had no power to make 
the will which he purported to make on 
‘June 27, 1920. That being so the pro- 
perty mortgaged was ancestral property 
‘and not the self-acquired property of the 
‘mortgagor. In the second place Counsel 
for the appellant has argued that even if 
the property in the hands of Banwari Lal 
was his separate property and even if he 
had power to devise and bequeath it by 
will, yet the property bequeathed to 
Ohandra Shekhar Das defendant No. 1 
became ancestral or family property in the 
hands of defendant No. 1 after Banwari Lal's 
death. We shall shortly deal with these two 
contentions. ; 

Dealing firstly with the question whether 
the evidence shows that the property held 
by Banwari Lal was ancestral, we are 
satisfied that the decision of the learned 
Civil Judge upon this point is correct. 
The only evidence adduced with a view to 
showing that the property held by Banwari 
Lal was ancestral was the evidence of one 
Allahdiya who stated that he had been 
employed by Banwari Lal for about 30 
years. According to this witness Banwari 
Lal's father was known as Narain Das. 
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The witness admitted that he had never 
seen Narain Das but stated that Narain 
Das did leave soms property, viz, a havelr 
at Boria and about 60 or 70 bighas of land 
in Dayalgarh although it would appear 
that he was not very clear about the extent 
of this Dayalgarh propariy. From a perusal 
of the evidence of this .witness it is clear 
that he had no personal knowledge about 
this property. According to him he had 
heard from Banwari Lal that Narain Das 
had left this property, but, even if this 
evidence is admissible,. it is difficult to 
accept if in face of Binwari Lal's own 
statement in the first paragraph of the 
willin which he describes the property as 
being in his possession and acquired by 
him during his lifetime. The evidence of 
Allahdiya is entirely hearsay and cannot 
possibly establish that Banwari Lal 
received any property from his father 
Narain Das. The learned Civil Judge 
seems to have thought that the evidence of 
this witness does establish that Banwari 
Lal did receive some small property from his 
father which produced about Rs. 120 to 
Rs. 140 ayear, but on the other hand the lear- 
ned Civil Judge was satisfied that Banwari 
Lal never acquired the property which he 
devised and bequeathed by his will from 
such a trifling nucleus. Even if we hold 
ihat a small nucleus in the hand of Banwar1z 
Lal has been established by the evidence 
of Allahdiya, it would yet be quite impos- 
sible for us to hold that this considerable 
property held by Banwari Lal in Mussoorie 
could possibly have been obtained as the 
result of such small nucleus. From the 
evidence it appears that Banwari Lal had 
been employed at Landour as an overseer 
in the Military Works and asa contractor. 
He must have carried on a substantial 
business because Allahdiya states that he 
was the person who had been given the 
contract to build the Kapurthala Chatteau 
at Mussoorie. In our judgment the learned 
Civil Judge came to a right conclusion 
when he held thatit was not established 
that the property held and bequeathed by 
Banwari Lal was ancestral property. On 
the other hand we are perfectly satisfied 
upon the evidence that this properly was 
self-acquired property which had been 
purchased by Banwari Lal from moneys 
which he must have made and acquired as 
the result of his activities as an overseer 
in the Military Works and asa contractor. 
As we hold that this property was the self- 
acquired property of Banwari Lal, he was 
quite competent to make a will disposing 
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of it as he wished. Dealing with the second 
contention we are bound to hold that the 
property bequeathed by Banwari Lal to 
Chandra Shekhar Das, defendant No. 1, 
must be regarded as the self-acquired 
property of defendant No. 1. Counsel 
for the appellant argues that there is a great 
conflict of authority in the Courts in India 
concerning this guestion and he has 
referred us to the casein Lal Ram Singh v. 
Deputy Commissioner, Partabgarh (1). The 
precise point before us was not decided by 
their Lordships of the Privy Council in the 
case to which we have referred, but at 
p. 604* their Lordships made the following 


observations: 

“Tt appears that there has been great diversity of 
opinion in the High Courts in India as to the effect 
in a Mitakshara family of a bequest made by a 
father of property which in the father’s hands was 
self-acquired, to his son. In Calcutta, in 1863, the 
point first arose in Muddun Gopal v. Ram Bakhsh 
(2) when it was held that such property would be 
ancestral, and this has been followed in the later 
cass in Hazari Mall Babu v. Abaninath, 
18 Ind. Cas, 625 (8) decided in 1912, In Madras, 
upon the whole the view seems to be 
that the father can determine whether the 
property which he has so bequeathed shall be 
ancestral or self-acquired, on the principle of cujus 
est dare ejus est disponere, but that unless he 
expresses his wish that it should be deemed self- 
acquired, it is ancestral; see Tara Chand v. Reeb 
Ram (4) and eompare it with Nagalingam v., 
Ramchandra (5) and other cases. In Bombay, on 
the other hand, the principle of intention seems to 
have been accepted if it makes the property 
ancestral, but if there be no expression of inten- 
tion itis deemed self-acquired: see Jugmohandas v. 
Mangaldas Nathubhoy (6) and Nanabhai v. Achratbai 
(7). At Allahabad the decision was that such 
property is selfacquired: see Parsotam v. Janki 
Bat (8: decided in 1907. Finally, in Oudh, in 
Rameshar v. Rukmin, 12 Ind. Cas. 770 (9) 
in 1909, (sic) 1911 after a review of all 
the cases, it was held that ‘where sclf-ac- 
quired property is bequeathed to sons, in the 
absence of language clearly indicating the testator’s 
intention that the property should be held by the sons 
subject to the incident of survivorship, it shculd be 
presumed that each son takes an interest which 
passes to his heirs at his death.’ 

“Tf the criterion were to be the intention of the 
father when he makes the gift, there is nothing to 
indicate that Hanwant Singh desired to make the 
estate ancestral property in the hands of Lachman. 
His expression of opinion or desire, whichever it 

(1) 45 A 596; 76 Ind. Cas 922; A I R 1923 P C 160, 50 
I A 265; 26 O O 257; (1923) M WN591;9 O&€ ALR 
746;2) ALJ 777; 33M UT 355; 100 LJ 513; 47 ML 
J 260; 2) O WN 86 (PF 0). 

(2)6 W R71. 

(3) 18 Ind, Cas 625; 17 C W N 28051701 J 38. 

(4)3M HCR 50, 

(5) 24 M 429; 11M L J 210, 

(6) 10 B 528. 

(7) 12 B 122. 

(8) 29 A 354,4 A L J 257; A W N 1907, 177. 

(9) 12 Ind. Cas, 770; 140 O 244. 
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may be, that the property should still be governed 
by tho Act of 1869 would indicate the contrary 
view; because under the Act each holder of the 
estate has a power to give it or will it away. If, on 
the other hand, Hanwant should be treated as 
having intended the legal consequences of his acts, 
he had brought the estate under s, 15; and then the 
argument urged by Counsel for the respondent 
founded on the words at theend of that section by 
which property is to be regulated by the rules 
which would govern succession to it, if the trang- 
feree or legatee had brought it, would have to be 
considered. 

“But their Lordships deem ft unnecessary to 
pronounce upon these points. It may be that some 
day this Board will have to decide between the 
conflicting decisions of the Indian High Courts, 
and if may be that when this time comes, this 
Board will prefer to go back to the original text 
of the Mitakshara and put its own construc- 
tion upon that text. It is not necessary to do go in 
this case.” 

In our view, however, it is not open toa 
Bench of this Court to consider this matter 
afresh because this Courtis in our judg- 
ment ccmmilted tothe view that property 
of this kind bequeathed by a father to 
a son becomes in the hands of the devisee 
the son, his selt acquired property. The 
point was first determined by a Bench of 
this Court in Parsotam v. Janki Bai (8). At 
p. 363* their Lordships who decided that 
case observed ; 

“Pwo main grounds of appeal have been relied 
upon by Myr. Porter in his argument on behalf of 
the appellants. The first is that the property which 
devolved on Nana Narain Rao under the will of 
his father was not his separate property, but became 
joint family property in the hands of himself and 
his suns and that, therefore, Nana Narain Rao had 
no power to partition it as he purported to do by 
the document of 1864. This argument was largely 
based upon the authority of the case in Vara Chand 
v. Reeb Ram (4) in which it was laid down that 
property which devolves upon a Hindu father under 
a willis ancestral property and that his children 
cannot be deprived of the right given to them 
therein at the moment of their birth according to 
the doctrines of the Mitakshara. He also relied 
upon Muddun Gopal v. Ram Bakhsh (2). We are not 
disposed, in view of the pleadings of the parties 
and the clear admission in the written statement 
of the defendants of the right of Nana Narain Rao 
to dispose of his property amongst his sons, to 
permit this defence to be now setup. But assuming 
that it is open to the defendants to do so, we are 
not prepared to follow the rulings on which the 
learned Counsel for the defendants-appellants rely, 
We prefer to followthe rule which is laid down in 
Jugmohandas v. Mangaldas Nathubhoy (6) in which 
this subject was discussed and dealt with at con- 
siderable length. In that case it was held that a 
son to whom his father leaves his self-acquire] 
property by will takes the property under the will 
and not by inheritance, and that as property 
received by will is held by Hindu Law to be 
received by gift, such property is self-acquired in 
the hands of the son and isnot subject to partition in 
his lifetime at the suit of his son.” 


This case is a clear authority against 
*Page of 29 A.—[ Ed] 


164 


the argument of learned Counsel for the 
appellant. If this case is binding upon us, 
then we are bound to hold that the property 
bequeathed by Banwari Lal to Chandra 
Shekhar Das, defendant No.1, became the 
latter’s self-acquired property which he could 
validly mortgage for his own purposes. 
The casein Parsotam v. Janki Baz (8) to 
which we have referred was followed and 
approved of by another Bench of this Court 
in First Appeal No. 314 of 1930 which was 
decided on August 28, 1933. In that case it 
had been argued that property bequeathed 
by will to a son by his father became 
family or ancestral property in the hands 
of theson. However, this Court following 
Parsotam v. Janki Bai (8) held that the 
property received by the son under the 
will was his self-acquired property. In the 
judgment in that case their Lordships 


ae which Ram Oharan Das received 
from his father under the will became his self- 
acquired Moperty according to the view taken by this 
Court in Parsoram v. Janki Bai (8). 

It is clear, therefore, that the earlier case 
in Parsotam v. Janki Bai (8) has heen 
recently followed and approved of by a 
Bench of this Court and in those circum- 
stances we have no alternative but to follow 
these cases and to hold that the property 
received by Chandra Shekhar Das, defend- 
ant No.1, under his father’s will was the 
self-acquired property of defendant Nv. | 
which he could validly mortgage to the 
plaintifis apart altogether from the question 
of legal necessity. No other point has 
been taken by Counsel for the appellant. 
In our judgment the learned Civil Judge 
rightly held that the property which 
was the subject-matter of this mortgage 
was the self-acquired property of Banwari 
Lal which had been validly devised or 
bequeathed to defendant No. 1 and that 
the latter could validly mortgage it to the 
plaintifs apart altogether from legal 
necessity as it became his self-acquired 
property in which his scn, defendant No. 2, 
had no interest. No grounds have been 
made out for interfering with the decree 
of the learned Civil Judge and that 
being so, this appeal must be dismissed 


with costs. 
D. | Appeal dismissed. 


MAUNG SEIN v. CHIDAMBARAM OHETTYAR (RANG.) © 


169.10 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 86 of 1936 
November 17, 1936 
Roperts, C. J. AND Dunk ey, J. 
MAUNG SEIN DONE AND anoTHER— 
APPELLANTS 


Versus 
A.K.A O. T. V. CHIDAMBARAM 
CHETTYAR ANDOTHERS— RESPPNDENTS 

Presidency Towns Insolvency Act (TII of 1909), 
s. 39 (2) (b)—Fatlure to keep proper books-of ac- 
count— When punishable—Absence of intention—In- 
solvency--Carrying on business— Landed proprietor 
letting land to tenants etc., whether carrying on busi- 
ness, 

Failure to keep proper books of account within 
s. 39 (%) (b), Presidency Towns Insolvency Act, 
1909, is not proved unless it is shown that the 
nature of business is such that it is usual and 
proper to keep certain books showing transactions 
therein. When a person is carrying on business 
respecting which no evidence is offered or forth- 
coming thatthe keeping ofa certain book is usual 
and proper, the result must be concluded to be that 
it is unusual and unnecessary for him to keep 
books. The production of books of account by the 
insolvent in such a case is a work of supererogation ; 
he need not produce them. And in the absence of 
the actual fraud they are not open to criticism 
Since they are merely in the nature of the private 
notes in relation to a business in which there is 
iM evidence that it is usual or proper to keep books 
at all. 

Where the insolvent has kept insufficient and incom- 
plete books, and has never set upthat these booka 
contained a complete account of all his financial 
dealings or that they revealed his true financial 
position, and there is no evidence that they were 
ever put forward as doing so, it cannot be said 
that he deliberately kept false books, designed to 
conceal the true state of his affairs. 

A landed proprietor letting his land to his ten- 
ants, making advances to them, collecting their 
crops in payment of his rent and re-payment of 
advances and selling the produce, with the intention 
of thereby gaining and continuing to gain his liveli- 
hood can be said to be carrying on business. A 
man's business consists of the continuous series of 
activities which occupy bis time, attention and 
labour and which are carried on with the intention 
$ PI gaining and continuing to gain bis liveli- 
ood. 

[Case-law referred to.] 

©. Mise. A. against an order of the 
High Court, dated July 9, 1935. 

Mr. Doctor, for the Appellants. 

Messrs. Basu and Krishnaswamy, for the 
Respondents. 


Dunkley, J.—This appeal arises out of 
an order of Braund, J., sitting as the 
Insolvency Judge, dated July 9, 1936, 
refusing the discharge of the appellant, 
who is an insolvent. The creditors opposed 
the appellant’s discharge on two grounds 
falling within the provisions of s. 39 (2), 
Presidency Towns Insolvency Act, namely, 
under cl. (e) of that sub-section, that the 
insolvent had failed to account sabisfac- 
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torily for any loss of assets or for any 
deliciency of assets to meet his liabili- 
ties and under cl. (b), that the insol- 
vent had omitted to keep such books of 
accounts as are usual and proper in the 
business carried on by him and as suffi- 
ciently disclise his business transactions 
and financial position within the three 
years immediately preceding his insol- 
vency. A third ground has been raised 
before us on appeal on behalf of the 
. opposing creditors, but as no mention of it 
has been made in the order of the learned 
Insolvency Judge it must be assumed that 
it was not pressed before him, although 
it was mentioned in the creditors’ grounds 
of opposition. This ground falls under 
s. 89 (1), thatthe discharge of the appel- 
lant must be refused because he has com- 
mitted an offence under s. 103 (a) (it) of 
the Act in that he has kept false books of 
acccunts. It is based cn the admissions 
made by the insolvent that the books of 
account which he produced to the Official 
Assignee do not contain entries regard- 
ing many of his financial transactions. 
But the appellant has never set up that 
these books contained a complete account 
of all his financial dealings or that they 
revealed his true financial position, and 
there is-no evidence that they were even 
put forward as doing so, and the Official 
Assignee in his report has not suggested 
that the appellant committed any such 
offence. Consequently it cannot be said 
that the appellant deliberately kept false 
books, designed to conceal the true state 
of his affairs. He kept insufficient and 
incomplete books, but inaccurate books are 
very different from false books. This ground 
therefore fails. 

. The- learned Insolvency Judge held, and 
in my opinion with due respect rightly 
held, that the loss of the appellcnt’s assets 
was due to the unprecedented fall in the 
price of paddy which occurred in the latter 
part of the year 1929 and continued for 
some years, and in fact still continues, 
and the corresponding and sympathetic 
fall in the value of agricultural land in 
‘ this province, and not to any reason for 
which the appellant can justly be held 
responsible. It is wellknown that the 
agricultural jand is now not worth more 
than one quarter of its value at the 
beginning of the year 1929, and as the 
learned Judge has pointed out, until the 
depression set in the appellant’s assets 
were more than sufficient to meet his 
liabilities, and those assets still existed at 
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the time of his bankruptcy, in May 1935, 
but were not worth more than 25 per 
cent. of their former value owing to cir- 
cumstances entirely beyond his control, 
As regards the objections based upon 
el. (b) of s. 39 (2) in order to bring him 
within the mischief of that secticn the 
appellant must within three years imme- 
diately preceding his insolvency, have been 
carrying on a business and also haye 
failed to keep such books of account as are 
usual and proper in that business. [tis 
therefore, necessary to consider what were 
the activities of the appellant during the 
three years prior to his insolvency. It ig 
common ground that during this period he 
was engeged in leasing out his agricultura] 
land to tenants, and making advances to 
his tenants on the promissory notes at the 
beginning of each agricultural season to 
enable them to carry on their Cultivation, 
and beyond that it appears that he wag 
also making loans to other persons, Ag ig 
the common practice with big landlords in 
this province, at the end of each agricul- 
tural season, as soon as the crop was 
threshed, the appellant or his agent col- 
lected from each of the tenants the rent 
due (which was expressed in kind) and 
also, so far as possible, obtained repay- 
ment in kind of the debts due by the ten- 
ants for advances given during the season. 
The paddy so obtained was stored and sold 
as cpportunity offered. It has been urged 
on behalf of the appellant that such acti- 
vities by a landed proprietor do not amount 
to carrying on a business; that they are 
merely those of a private gentleman living 
on the income of his property; and re- 
ference is made to the case of In re 
Mutton, Ex parte Board of Trade (1). The 
provisions of s. 39, Presidency Towns In- 
solvency Act, are almost exactly the same 
as those of s. 28, English Bankruptcy Act, 
1883, and s. 20, Bankruptey Act, 1914 and 
therefore we are rightly referred to English 
authorities as a guide to our decision, 
But I can find nothing in the case of In 
re Mutton, Ex parte Board of Trade (1) 
which can be construed as authority fer 
the proposition of learned Counsel for the 
appellant that a landed proprietor liy- 
ing on the profits of his land and the acti- 
Vities connecied therewith cannot be held 
to carry on a business. On the contrary 
the term ‘business’ has frequently been 
held io be wider in its application than 
the term ‘trade’. In my view a man’s 


(1) (1887) 19 Q BD 102, 56LJ Q B395- 
£02; 35 W R 661; 4 Morrell 180, °° C 2 995) 96 L T 
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business consists of the continuous series 
of activities which occupy his time, alten- 
tion and labour and which are carried on 
with the intention thereby gaining and 
continuing to gain his livelihcod: Harris 
v. Amery (2), Smith v. Anderson (3), In re 
Wallis, Ex parte Sully (4) In re Grifin, 
Ex parte Board of Trade (5), Re Harrison 
Ex parte the Official Receiver and In re 
a Debtor (7). la Harris v. Amery (2) at 
p. 92%, Wallis, J. observed: 

“I, has never been doubted that farming was a 
DUP ECR though it could not properly be called a 
trade.” 

And in In re Wallis, Ex parte Sully (4) 
it was observed that if farming is carried 
with a view to proft as a means of liveli- 
hood, it would be a business. During tke 
period in question, that is, 1932 to 1935, 
the appellant was letting his land to his 
tenants, making advances to ihem, collect- 
ing their crops in payment of his rent and 
re-payment of advances and selling the 
produce, with the intention of thereby 
gaining und continuing to gain his liveli- 
hood. I have no hesitation in concluding 
that the learned Insolvency Judge was 
right in holding that the appellant was 
carrying on a business. But that single 
concluion is not sufficient to bring him 
within the mischief of cl. (b), s.39 (2). It 
is further necessary to find that he omit- 
ted to keep such hooks of account as are 
usual and proper in ihat business, Lord 
Esher, M. .R., said in In re Mutton, Ex 
parte Board of Trade (1) at p. 1067 : 

“Tf there are no usual books in the business 
which the bankruptcy carried on, you cannot bring 
him within the words ‘such books of account as 
are usual and proper in the business carried on 
by him” 
and later on: 

“In my opinion the meaning is that a man in 
business must keep his books properly, but if his 


business is one in which it is not usual to keep 
Any DOOKS... uers then he need not keep any books 
p” 


With ihere observations, I respectfully 
concur. Now, what are the books which 
are usual and proper in the business car- 


(2) (1865) 351 JOP 89; LLROPUM81H &R 
358; 1H & P 294; 12 Jur, INA 165; 13 L T 504; 14 W 
9 


R 199. 

(3) (18E0) 18 Ch. D 247; 50LJ Ch. 39;43 LT 329 

W R21. 

(4) (1885) 14 Q B D 930; 52 L T 625; 33 WR 733;2 
Morrell 79. 

(5) (1890) 8 Morrell 1,60L J Q B235;39 WR 
Mo (1892) 10 Morrell 1; 5R 93; 67 L T 600;57J P 

(7) (1927) 1 Ch. 97; 135 L T 689. 


*Page of (1865) 35 LJ O P.—[Ed.] 
T Page of (1887) 19 Q B D.—[#d.] 
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tied on by the appellant between the 
years 1932 and 1935? There is on the 
record no evidence to the usual and pro- 
per books in a business of this kind. Con- 
sequently the conclusion must be that 
there are no books which are usual and 
proper. The appellant was carrying on 
a business similar to that carried on by 
every large landed proprietor in this pro- 
vince, and yet so far as my experience 
goes, Ihave rever heard of such a landed 
proprietor keeping any bocks of account 
which could be properly so-called. Their 
business papers usually consist of a bundle 
cf yearly leases and a number of pro- 
missory notes, and ordinarily these docu- 
ments are annually discharged by the 
tenants. These are sufficient to enable 
the landlords to calculate their yearly dues 
from their tenants; they serve the pur- 
pose and no other books are necessary 
and ordinarily none are maintained. Bo 
far as this province is concerned, in my- 
opinion, there are no books of account 
which are usual and proper in the busi- 
ness carried on by a large proprieicr of 
agricultural land. for this reason I am 
ef opinion that cl. (b) of s. 39 (2) of the 
Act, has no application to the case of the 
appellant. 

Nevertheless, under the circumstances 
of this particular case it cannot, in my 
opinion, be held that the appellant is 
entitled to his immediate and absolute 
discharge. It appears from the evidence 
that he besame a landed proprietor on a 
large scalein or about the year 1927, and 
from that time it is clear that he spent 
money in the most reckless manner, Ac- 
cording to his own statement, between 
that date and the dale of his bankruptcy 
he had spent no less than Rs. 90,000 on 
lawyer's fees in connection with the litiga- 
tion with other members of his family, 
and ke had owing to him, on advances 
made tenanis and to other perscns with- 
out any security, a sum of about one 
lakh of rupees, Although he was success- 
ful in this litigation he has never re- 


‘covered anything towards his ‘ccsts, and 


as regards the advances to his tenants and - 
loans to other persons, he was either un- 
able ot unwilling to recover anything. The 
pcsition was that before the depression 
set in although his assets were more than 
equal to his liabilities, they were barely 
sufficient to ccver them, and therefore 
when the depression in the paddy trade 
cccurred, he had no reserve of assets from 
which he could meet his liabilities. More- 
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over, from his own statements it would 
appear that he has exaggerated to a con- 
siderable extent much of his expenditure, 
and assuming that he honestly believed 
that he had spent the moneys which he 
had stated that he had spent, then his 
financial position should have appeared to 
him to be worse than it actually was, 
and it is difficult to avoid the conclusion 
that for & time he continued to carry on 
his business knowing that he was not in 
& position to meet his liabilities. Under 
these circumstances I consider that the 
order of the learned Insolvency Judge, 
refusing the discharge of the appellant, 
should be varied by an order suspend- 
ing his discharge for a period of two 
years from the date of this judgment. 
There will be no order as to the costs of 
this appeal. 

‘Roberts, ©. J.—In my opinion it is 
clear from the wording of the section that 
failure to keep proper books of account 
within s. 39, (2) (b), Presidency Towns 
Insolvency Act, 1909, is not proved unless 
it is shown that the nature of a business 
is such ihat it is usual and proper. to 
keep certain books showing transactions 
therein. When a person. is carrying on 
business respecting which no evidence is 
offered or forthcoming that the keeping 
of a certain book is. usual and-:proper; 
th: result must be concluded to be that it 
is unusual. and unnecessary for him to 
keep books. The production of books of ac- 
count by the insolventin such a-caseis a 
work of supererogation; he.need not pro- 
duce them. Then in the absence of the 
actual fraud they are not open to criti- 
cism since they are merely in the nature 
of the private notes in relation to a busi- 
ness in which there Is no evidence that 
it is usual or proper to keep books at 
all. I accordingly agree that in this case 
the insolvent ought not to be penalised 
by reason of any default to the general 
course of bis conduct and tke nature of the 
liabilities he continued io incur I agree 
that his discharge should be suspended for 
lwo years, 


N. Order modified. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1127 of 1935 
December 22, 193) 
Nramat ULLAN, J. 
NARAIN AND ANOTHES—PLAINTIVES 
— APPELLANTS 
VETSUS 
MOHAN SINGH—DEFENDAN T — 
RESPONDENT 

Hindu Widows’ Remarriage Act (XV of 1856), 5, 2 
—Applicability—Forfetture after remarriage, when 
takes place —Custom of remarriage — Proof—Question 
of forfetture. 

Where a widow remarries under a custom obtaining 
inthe community to which she belongs andnot under 
the Hindu Widows’ Remarriage Act, she does not, in 
the absence ofa custom to the contrary, forfoit her 
husband's estate. Ifthe validity of her remarriage 
arises from the statutory provisione contained ing, ], 
Hindu Widows’ Remarriage Act, and is not indepen- 
dent of it,s. 2 of that Act must apply, and the widow 
on remarriage would forfeit her husband’s estate, 
Asto whether forfeiture should follow remarriage 
as a matter of course or should depend on proof of a 
special custom entailing forfeiture on remarriage 
depends upon the further question whether the re- 
marriage has been contracted under the Act 
or under a custom wholly independent of the 
Act, One ofthe attributes of a custom is that it 
should be ancient. If the practice of re-marriage 
has come into existence since the passing of the 
Hinda Widows’ Re-marriage Act, it cannot be con- 
sidered to be a custom properly so called. It is 
nothing but a repetition of instances of remarriages 
dériving their validity from the Hindu Widows’ Re- 
marriage Act. To show that the custom is not the 
result of that Act, but wholly apart from it, sume 
evidence ought to be forthcoming to prove that the 
custom was in existence before the Act was passed. 
Bhola Umar v. Kausilla (1), relied on. 


S. C. A. from the decision of the District 
J pee Moradabad, dated February 15, 
1935. 

Mr. J.C, Mukerji, for the Appellant. 

Mr. L. N. Gupta, for the Respondent. 


Judgment.—This is a plaintiffs’ appeal 
arising out of a suit for declaration and in 
the alternative, for possession of certain 
zamindar. property originally belonging 
to aJat named Mohar Singh, who died 
leaving a widow, Afusammat Diali. The 
latter contracted a second marriage in 
the karao form. ‘The plaintiffs’ case is 
that, ab the time when she remarried, 
their ancestor was the nearest reversioner’ 
Musammat Diali died recently, and it is 
not disputed by the plaintiffs that at the 
time of her death they were not the near- 
esi reversioners. Their suit is based on the 
allegation that Musammat Diali forfeited 
her husband's estate on re-marriage and 
that their ancestor succeeded to it as 
the nearest collateral of her first husband 
Mohar Singh. The defendant denies thau 
Musammat Diali forfeited her husband's 
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estate and claimė to be entitled to Mohar 
Singh's estate on the death of Musammat 
Diali, when admittedly he was the nearest 
reversioner. One of the issues framed 
by the trial Court was, whether the share 
cf Musammat Diali was lost to her after 
her remarriage in the karao form. It 
will be seen that it threw the onus of 
proving forfeiture on ‘the plaintiffs. The 
Court found that the plaintiffs failed 
to establish: a custom prevailing in the 
community of Jats under which a widow 
forfeits her husband's estate on remarriage. 
On that finding the plaintiffs’ suit was dis- 
missed. Their appeal to the lower Appel- 
late Court was also dismissed. __ 

A long current of authorities of this 
Court, ending in Bhola Umar v. Kausilla 
(1), has held that, where a widow remarries 
under 2 custom obtaining in the com- 
munity to which she belongs and not 
under the Hindu Widows’ Remarriage Act, 
she does not, inthe absence of a custom to 
the contrary, forfeit her husband’s estate. 
Tf the validity of her remarriage arises 
from the statutory provisions contained in 
s. l, Hindu Widows’ Remarriage Act, and 
is not independent of it, s. 2 of that Act 
must apply, and the widow on remarriage 
would forfeit her husband's estate. As to 
whether forfeiture should follow remarriage 
as a matter of course or should depend on 
proof of a special custom entailing forfei- 
ture on remarriage depends upon the 
further question whether the remarriage 
has been ‘contracted under the Act or 
under a custom wholly independent of the 


Act. In the present case, the remarriage. - 


of Musammat Diali and its validity are com- 
mon ground. The plaintiffs alleged in their 
plaint that in the Jat community, to 
which the parties belong, the widow loses 


her husband's estate on remarriage. They - 


do not, however, say that the marriage 
itself is under a custom, and not under 
ths Act. Their allegations as regards 
custom of forfeiture are consistent with a 
practice of forfeiture coming into existence 
in consequence of the Act. In the defen 
dant's written statement it is specitically 
alleged that Musammat Diali remarried 
"under a custom obtaining in the Jat 
community. If this allegation is correct 
and implies that the custom of widow 
remarriages is independent of the Act, 
Musammat Diali did not, primu facie, 
incur the forfeiture of her husband's 
estate, unless the plaintilis establish that 


(1) A I R 1932 All. 617; 140 Ind, Cas 631; (1932)-A L 
J 941; 55 A 24; Ind, Rul. (1933) AIL 1 (F B > 
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there ig a custom in their community 
which entails forfeiture on ihe rémarriage 
of a widow. After the Full Bench deci- 
sion in Bhola Umar v. Kausilla (1), it was 
held in the same case by the Division Bench 
which disposed of the case that, unless the 
remarriage was under the custom, forfeiture 
would occur. To ascertain whether the 
remarriage had taken place under a custom 
prevailing from before 1856 issyes were 
remitted to the trial Court. The follow- 
ing observations are relevant in the pre- 


sent case : 

“Now in view of the provisions of the Hindu 
Widows’ Remarriage Act (XV of 1856), remarriage 
of a widow is permissible in the entire Hindu 
community. The statement made on behalf of 
the defendant above referred to goes no further 
than to admit that a widow's remarriage is valid, 
It is silent on the further question wnether the 
validity arises from the provisions of the Hindu 
Widows’ Remarriage Act or from an ancient 
custom prevailing in the community, wholly 
apart from the Act. The practice of the widow 
remarriage after 1856 in this community or in 
any other section of the Hindus may well be 
referable to the provisions of the Hindu Widows’ 
Remarriage Act, and would not necessarily be 
indicative of an ancient custom existing before 
the passing of that Act. Unless, therefore, it is 
shown that the present practice is in pursuance of 
an ancient custom and not under the Act, the 
remarriage of a widow cannot be held to be under 
the custom of the caste,” 


Before the plaintitfs can be called upon 
to establisha custom entailing forfeiture 
of the widows estate, 1t must be found tuat 
Musammat Viali validly contracted a second 
marijage under a custom independent of 
the Hindu Widows’ Kemarriage Act. One 
of tne attributes of a custom. is that it 
should be ancient. Ifthe practice of re- 
Marriage has come into existence since the 
passing of the Hindu Widows’ Remarriage 
Act, it cannot be considered to be a custom 
properly so called. It is nothing but a 


repetition of instances of remarriages 
deriviog their validity from tbe Hindu 
Widows’ Remarriage Act. Lo snow that 


the custum now optaining is not theresult 
of that Act, but wholly apart from it 
some evidence ought to be forthcoming to 
prove that the custom was in existence 
before toe Act was passed. la tne state 
of the record as [ tind is, 16 is dificult to 
Say, wheiher the custom of remarriage 
se, up by the defendant, exists as sucn, 
l remit the following issue LO tue trial 
Oourt for a Unding to be returned through 
the lower Appellate Court within three 
months : 


“Was Musammat Diali remarried after 
the death of her husband Mohar Singh 


1937 


under a custom obtaining in the community 
of sats of the locality ?” 

Parties shall be at liberty to produce 
fresh evidence. Ten days shall be allowed 
for objections. 


D. Case remanded. 
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» PRIVY COUNCIL 
Appeal from the Oudh Chief Ccurt 
June 18, 1937 
Lorp RUSSELL or KILLOWEN, 
SIR SHADI LAL AND SIR GRURGE RANKIN 
Kunwar RAJENDRA BAHADUR 
SINGH— APPELLANT 
VETSUS 
Rai RAJESHWAR BALI AND OTHERS 
— RESPONDENTS 

Limitation Act (IX of 1908), s. 5—Suficient 
cause—Party acting on advice of Counsel and filing 
appeal in wrong Court—Counsel found not negligent 
—Appeal presented before proper Court beyond 
limitation—Held, on facts there was ‘sufficient 
cause’ within s. 5, for extension of time. 

Mistaken advice given by a legal practitioner may, 
in the circumstances of a particular case, give rise 
to sufficient cause within s. 5, Limitation Act, 
though there is certainly no general doctrine which 
saves parties from the results of wrong advice. [p. 
771, col. 2.) 

Where the appellant under s. 112 of theU. P, 
Land Revenue Act, read with s. 39 of the Oudh 
Courts Act, 1925, had a right of appeal from a deci- 
sion under s. 111, U. P. Land Revenue Act, either 
(a) to the Court of the District Judge within 30 
days (Art. 152 of Sch. I to the Limitation Act, 
1908), or(b) to the Chief Court within 90 days 
(Art. 156) according as “the value of the original 
suit ™ did not exceed Rs. 5,000 or was in excess 
of that amount, both the appeals requiring the same 
court-fees, and the appellant appealed to the District 
Judge within time but the appeal was dismissed on 
the ground that the true value was in excess of 
Rs. 5,000 and the party instead of appealing against 
this decision filed the original appeal before the 
Chief Court, but beyond the period of limitation, 
along with an application under s. 5, Limitation Act, 
for extension of time: 

Held, that upon the footing that the appeal lay to 
the Chief Court, the appellant could not be charged 
with dilatoriness as he challenged the decision with- 
in amonth: nor could the opposite party in view 
of that challenge be regarded as having on the 
expiry of the 90 days more than a conditional right 
to treat ‘the appellant’s suit as at an end. 

Held, also, that the appellant had acted in good 
faith in presenting the appeal originally before the 
District Judge, upon the view of a Oounsel which 
in these circumstances if did not appear to be un- 
reasonable or that he can be deemed to have been 
negligent in valuing the appeal: and that to des- 
cribe his action as “ gross negligence’ would amount 
to visit him witha censure undeserved and that, 
therefore, the case wasa fit one forapplyings. 5, 
Limitation Act, Brij Indar Singh v. Kanshi Ram 
(1) and Sunderbaz v. Collector of Belgaum (2), refer- 


red to. 
Mr. L. M. E. De Silva, for the Appel- 


jant. 
169—97 & 98 
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Messrs. Lu. De Gruyther, K. C. and E. Le 
Morton, forthe Respondents. 

Sir George Rankin—On November 
3, 1930, the appellant acting under 
Chap. VII of the United Provinces Land 
Revenue Act, 1901 ‘herein called “the Act”), 
presented in the Court of the Assistant 
Commissioner of Bara Banki an application 
for partition to which the first respondent 
filed objections. The case was tried as 


a suit under s. 11], subs. (3), of the 
Act and on November 16, 1931, the 
Assistant Commissioner dismissed the 


application with costs. The appellant under 
s. 112 of the Act,read with s. 39 of the 
Oudh Ccurts Act, 1925, had a right of 
appeal from this decision either (a) to the 
Court of the District Judge within 40 
days (Art. 152 of Sch. I to the Indian 
Limitation Act, 1908), or (b) to the Chief 
Court within 90 days (Art. 156) according 
as “the value of the original suit,” did not 
exceed Rs. 5,000 or was in excess of that 


amount. On December 17, 1931, he 
brought his appeal in the Court of the 
District Judge valuing the appeal at 


Rs. 1,000. At the hearing on April 9, 1932, 
objection was taken to the competence 
ofthe appealon the ground that the true 
value was in excess of Rs. 5,000; and 
on April 22, 1932, the District Judge up- 
held this objection and directed that the 
memorandum of appeal be returned to the 
appellant for presentation to the Chief 
Court. This order was not appealed from: 
the appellant on April 25 presented a 
memorandum of First Appeal to the Chief 
Court but as the 90 days allowed had 
elapsed in February, he presented with his 
appeal an application for extension of 
time under s. 5 of the Limitation Act. 
This application was dismissed by the Chief 
Court on March 21, 1934, and by a decree 
of the same date, the appeal was dismissed 
as barred by limitation. On March 26, 
1935, the Chief Court certified that tne case 
was fit to be taken on appeal to His Majesty 
in Council. 

The sole question before the Board is 
whether the learned Judges of the Qhief 
Court were right in dismissing the ap- 
plication made to them under s. 5 of tne 
Limitation Act. By that section an appeal 
“may beadmitted after the period of 
limitation prescribed therefor, when the 
appellant... satisiies the Gourt that he had 
sufficient cause for not preferring the 
appeal... within such period.” Upon the 
footing thatthe appeal lay to the Chief 
Court, the appellant cannot be charged 


710 


with dilatoriness as he challenged the 
Assistant Commissioner’s decision within a 
month: nor can the first respondent in 
view of that challenge be regarded -as 
having on theexpiry of the 90 days more 
than a conditional right to treat the ap- 
pellant’s suit as at an end. It is not 
disputed that in valuing the suit for the 
purposes of his appeal the appellant acted 
in good faith on the advice of Counsel 
honestly given. Indeed the error is not 
shown to be attributable to bias: the 
court-fee on the appeal (as Mr. de Gruyther 
with complete fairness pointed out) would 
be the same in either Court—-viz., ten 
1upees; and ihe appeal was brought in the 
Court which required the greater degree 
of diligence. The Chief Court’s refusal to 
admit the appeal was based on the view 
that Counsel “did not exercise due care 
and attention and acted with gZIcss 
negligence in the matter.” If this opinion 
be correct, their Lordships will assume 
that in the present case it would suffice to 
.justify the dismissal of the appeal. It 
clearly involves, however, that the view 
taken was not such ascould have been 
entertained by a competent practitioner 
exercising reasonable care. 

The “suit” whichhasto be valued under 
s. 39 (1) (a) of the Oudh’ Courts Act, 1925, 
is that which was brought on a prescribed 
form by the application of November 3, 
1930. That dccument purports to be an 
application for partition of the village 
Daryabad. A scrutiny of the entries under 
the different headings of this form shows 
ihat by some entries the whole village is 
brought within the scope of the claim, 
while by the entriesunder the fourth head- 
ing and by ihe remarks under the tenth the 
purpcse of the application is described in 
amore limited manner. The application 
was Certainly unusual and the prcduct of 
excepticnal circumstances: the Assistant 
Commissioner who dismissed it does not 
seem to have thought it very sensible; 
but the appellant’s object is clear enough. 
TLe village Daryabad was assessed to re- 
venue as SIX separate ‘'mahals” or units 
of assessment, Oneofthesix mahals was 
Mahal Harba and the khewat showed 
this as ccmprising 452 bighas belonging 
to tle appellant, 19 belonging to Govern- 
ment, and 196 as “shamilat of the 
owners of the village”. The “shamilat” 
orecmmen land which was assessed as 
part of this mahal was 1eally the “abadi” or 
residential portion of the village, and cn it 
were houses and buildings belonging to 
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the first respondent, to the appellant and 
to others. The appellant’s 452 bighas were 
entered as Khata No.1 of the khewat and 
the shamilat as Khata No. 3, Khata No. 2 
being the Government land Apart from 
Government land the other mahals of the 
village comprised the several lands of the 
first respondent and other owners, and in 
some cases lund common to the proprietors 
of the mahal. The appellant's Predecessor- 
in-title hadin 1907 attempted to get partition 
of the shamilat in Khata No.3 of Mahal 
Harha, and to confine that mahal to his own 
land and Government's, relegating the 
abadi land of other proprieters to other 
mahals. The first respondent had objected 
and had been required to assert his objec- 
tions by suitin the Civil Court. This suit 
he brought in 190%: it was referred to 
arbitration and resulted in an award of 
191] which declared that the first respon- 
dent was in possession of-more than -his 
share of the abadi but should retain posses- 
sicn cn condition of compensating the 
appellant's predecessor out of his cultivated 
land. The District Judge on August 14, 
1911, had refused to set aside the award and 


had made a decree in terms of it: an 
appeal to tke Court of the Judicial 
Commissioner was dismissed in 1915. 


Meanwhile—on June 5, 1912,—the original 
application of 1907 for partition of Khata 
No. 3 was dismissed for default. Not 
having obtained either his proper share of 
the shamilat or any other land in lieu of the 
deficiency, the predecessor of the appel- 
lant had applied in 1923 to have the,award 
carried out by the Partition Officer and Had 
asked for compensation out of the lands of 
Mahal Rampur, but in 1929 the proceedings 
had been quashed under s.109 of the Act 
by the Deputy Commissioner whose order 
the Commissioner affirmed. Their view 
was that a mahal like Mahal Rampur 
belonging exclusively to the first respon- 
dent could not be partitioned at the in- 
stance of one who was not a co-sharer 
therein. When to get over this difficulty 
leave was asked to amerd so as to include 
the entire village in the application, leave 
was iefused. An appeal to the Board of 
Revenue was dismissed on January 24, 
1930. : 

By the application now in question the 
appellant on November 3, 1930, had 
returned to the attack, and his predecessor's 
experience at the hands of the Revenue 
Authorities explains certain peculiar 
features of bis application. In particular it 
accounts for the fact that the application 
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speaks with tWo voices—one claiming parti- 
tion of the village and one asserting that 
the land to be partitioned was Khata No. 3 of 
Mahal Harha and that the rest of the 
Village including Mahal Rampur was in- 
cluded “for the purposes of recovery of com- 
pensation.” The Revenue Authorities had 
hitherto refused relief saying ‘‘You cannot 
get it without partition and you cannot get 
ib by partition.” The appellant framing his 
case afresh was saying: “The village is 
still in theory partitionable. I only want 
my rights in respect of the shamilat of 
Khata No. 3 and it is still possible to give 
me other land by way of owelty.” ‘Lhe 
appellant's views upon the nature of the 
Village Daryabad andthe opinions of the 
Revenue Courts as to the impossibility of 
giving him land by way of compensation 
disclose a dispute which their Lordships are 
not called upon to decide. But their Lord- 
ships will assume that if the appellant's 
case had to be put in form asa claim to 
have partition of village Daryabad the 
proper way in which to value it for purposes 
of jurisdiction would be to ascertain by 
the appropriate method the value of the 
appellant's whole interest in the village, 
which value would far exceed Rs. 5,000. 
Even so, however, they see no proof of 
negligence inthe fact that Counsel took 
another view of the application and the 
value to be assigned toit. The ordinary 
purpose of partition is to alter the mode in 
which rights to immovable property are held 
and enjoyed: to convert a joint right in 
certain land into a several right in a portion 
thereof. The appellant’s land in Khata 
No. i of Mahal Harha had been his in 
severalty throughout and he had no occasion 
toobtain an «cleration in the mode of his 
enjoyment or possession. lt was abundant- 
ly clear upon the face of his application 
that he had no desire to affect any land of 
the first respondent beyond obtaining com- 
pensation for the land which the first res- 
pondent was enjoyingin the shamliat in 
excess of his share. In these circumstances 
it does not appear to their Lordships that 
the view taken by the appellant’s Counsel 
was unreasonable or that he can be 
deemed to have been negligent in valuing 
the appeal: to describe his action as “gross 
negligence” is in their Lordships’ view to 
Visit him with a censure undeserved. 

The question of negligence being out of 
the way, their Lordships are of opinion that 
the facts of the present case disclose 
sufficient cause within the meaning ofs.5 
of the Limitation Act. They are of opinion 
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that in applying s. 5 to sucha case as the 
present, the analogy of s. 14 (which applies 
only to suits) is an argument of considerable 
weight. 

Mistaken advice given by a legal practi- 
tioner, may; In the circumstances of a 
particular case, give rise to sufficient cause 
within the section though there is certainly 
no general doctrine which saves parties 
from the results of wrong advice. In the 
Circumstances of this case the respondents 
had very little reason to complain of the 
delay and the bona fides and diligence of 
the appellant cannot be impugned. The 
case is well within principles previously 
acted on by the Board [Brij Indar Singh v. 
Kanshi Ram (1), Sunderbai v. Collector of - 
Belgaum (2)]. Their Lordships will humbly 
advise His Majesty that the appeal should 
be allowed, the order and decree of the 
Chief Court set aside, and the appeal re- 
manded to the Chief Court for admission 
notwithstanding that the period of limita- 
tion was exceeded and for disposal accord- 
ingly. Their Lordships make no order as 
to costs in the Chief Court, but the first 
respondent will pay the appellant's costs of 
this appeal. 

D. Appeal allowed. 

Solicitors for the Appellants:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents:— Messrs. 


Nehra & Co. 

(1) 44 I A 218; 42 Ind. Cas. 43; 45 C 94; 104 PR 
1917: 15 A LJ777;19 Bom. L R 866; 26C L J 
572; 22 O WN169;127P L R 1917; 126 P W R 1917; 
33 ML J 486; 22M L T 362; 6 LW 592; (1917) 
MWWN 8ll; 3 PL W318; A I R1917 PO 156 
(PO. 

© 461A 15; 52 Ind. Cas. 897; A JI R1918PC 
135; 43 B 376; 21 Bom. L R 1148; 23 O W N 758; (1919) 
M W N251 ŒO). 
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772 


Bengal Village Self-Government Act, are those where 
the plaintif claims damages or compensation for some 
wrongful act committed by the corporate body or 
their officers in the exercise or honestly supposed ex- 
ercise of their statutory powers Section 64 does not 
apply toa suit fora declaration of right of easement 
on an allegation that a Union Board has infringed the 
right. Chunder Sikhur v. Obhoy Churn (1) Shudhang- 
shu Bhusan Roy v. Bejoy Kali Roy (2) and Ram 
Chandra Kapali v. Saday Chandra (3), relied on. 
[p. 773, col. ee 

Before the Union Board can avail themselves of the 
advantage of the section, it is necessary for them to 
show that the act complained of was done both lew- 
fully as wellasin good faith with due care and 
attention, under the provision of the Act. Ifthe 
land isnot a public road but the private property of 
an owner, an act of encroachment upon it by the 
Union Board, cannot be said to be a lawful act done 
under the provisions of the Act, even though they 
may have an honest belief that it was really vested 
in them. If no suit les under such circumstances, 
the result will be, that on proof on good faith, they 
will be able not only to encroach upon private pro- 
perty but could retain it forever without even the 
cama of paying any compensation, [p. 774, col. 


It is open to one of several co-sharer owners to sue 
for declaration of his right of easement and the other 
co-sharer owners need not be made parties, Fur- 
ther, persons who are not parties to the act of obstruc- 
tion complained of and were not resisting the plain- 
tiff’s claim need not be added as defendants Their 
absence is not fatal to the suit. Madan Mohan v. 
Kashi Bhusan (4) and Surja Narain v. Chandra 
Bera (5), relied on. 

In order toacquire an easement by prescription it 
is necessary that the right must have been en- 
joyed in the character of an easement, and if the 
plaintiff was a part owner, he wouldenjoy as of right, 
not the easement but the soil itself. The rights even 
of a fractional owner extend to the whole property, 
and what is necessary is not unity of title but 
unity of possession to prevent acquisition of ease- 
ment, [p. 775, col. 1] 

Where the plaintiff is part owner ofthe servient 
tenement and there is no division of the land as between 
himself and his co-sharers, he is entitled in law to 
possess along with his co-sharers every inch of land 
covered by the servient tenement and does not require 
any grant from his co-sharers to enable him to ex- 
ercise any act of possession and there can be no talk 
of granting an easement right when he is one of the 
owners himself. [p. 774, col. 2.] 


CG. A. from the appellate decree of the 
Sub-Judge, Second Court at Comilla, dated 
May 7, 1934. 

Mr. Upendra Kumar Roy, for the Appel- 
lants. 

Messrs. Hemendra Kumar Dus and Abani 
Kanta Ray, for the Respondents. 

Judgment.—This appeal] is on behalf of 
some of the defendants who are members 
of Kalikachha Union Board, and the suit 
out of which it arises was commenced by 
the plaintiff for establishment of eage- 
ment rights of a boat passage and a 
passage for outlet of water over the dis- 
puted strip of land which is described in 
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Seb. I of the plaint. Thero was also a 
prayer for removal of obstruction which. 
was alleged to be placed on the disputed 
land by the members of the Kalikachha 
Union Board in collusion with the other 
defendanis in the suit. The plaintiff is 
admittedly a fractional owner of a-tank 
which is CO. 8. Dag No. +396. There isa 
jan or outlet for surplus water of this tank - 
at its south-west corner which wins south- 
ward and meets the khel in C. S. Dag 
No. 3382. It is said that the plaintiff and 
his predecessors had been from time 
Immemorial, using this jan as an outlet 


- for the water of the tank as well as a 


boat passage for coming from the khal to 
his land and homestead, continously 
peaceably, openly, as of right and as an 
easement, and thereby acquired the afore- 
said easement rights both under prescrip- 
tion as well as by grant. In the latter 
part of Chaitra, 1338, the members of the 
Union Board, itis alleged, in concert with 
the other defendants had filled up the 
jan with earth and thus obstructed the 
outlet and the boat passage. A large 
number of pleas were taken by the con- 
testing defendants who are defendants 
Nos. l, 2, 12 and 13. The material con- 
tentions raised were that the suit was bad 
for non-joinder of necessary parties and for 
want of notice under s.64 of the Village 
Self-Government Act, that the action of 
the Union Board was bona fide and was 
protected, under s. 63, Village Self-Gov- 
ernment Act, that the plaintiff himself 
being a part proprictor of a portion of the 
servient tenement, could not acquire any 
rights by prescription or grant, and that 
the plaintif’s suit was barred by 
estoppel. 

The trial Court dismissed the suit. It 
held inter alia that the suit was not bad 
for non-joinder of parties or for want of 
notice under s. 64, Village Self-Govern- 
ment Act, and that s. 63 of the Act did 
not afford any protection to the defen- 
dants. The question of estoppel was also 
decided in favour of the plaintiff, but the 
Munsif dismissed the suit, on the ground 
that the plaintiff being apart proprietor 
of Dag No. 3398, over which a -por- 
tion ofthe yan Jay, could not acquire any 
right by prescription, nor was any right 
by grant established in this case. He 
held further that Dag No. 3387 was a 
public way, and as such, no right by 
prescription could be acquired with regard 
to thesame. Against this decision there 
was an appeal taken by the plaintiff to 
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the lower Appellate Court and the Oourt 
of Appeal below has reversed the judgment 
of the trial Judge and has given the plain- 
tiff a decree. The learned Subordinate 
Judge concurred withthe Mununsif in hold- 
ing thatthe plaintiff could not acquire 
anv right by prescription, but he held that 
a right by grant from the co-sharers of 
the plaintiff could be implied in the case, 
and as O88. Dag No. 3387 was not found 
to be a public way, there was nothing in 
law which stood in the way of the plain- 
tiff's getting a decree in this case. He has 
given the plaintiff a declaration of his title 
to the extent of four annas and odd gandas 
share in ©. 8. Dag No. 3398, and as to 
the balance of the said dag and the 
remaining portion of the schedule land, 
the plaintiff was held to have acquired 
easement rights as claimed by him in the 
plaint and the defendants were direcied 
to remove the obstruction within one 
month from the date of the decree. It is 
against this decree that the present appeal 
has been preferred and Mr. Upendra 
Kumar Roy, who appears for the appellants 
has raised before me_ several points 
including those upon which the decision 
of the trial Court was against his clients. I 
will proceed to discuss these points in 
their proper order 

Mr. Roy's first contention is that the 
suit is bad for non-service of notice under 
s. 64, Village Self-Government Act. The 
Courts: below have negatived this conten- 
tion on the ground that the suit being not 
one for damages, but for establishment of 
easement right, does not come within the 
purview of s. 64, Village Self-Government 
Act. Section 64 prohibits all suits or legal 
proceedings without notice, əgainst the 
Union Board, or its members, officers, ete., 
for anything done under the Act: and 
sub-cl. 3, provides that if on receipt of notice 
the. Union Board or its members, tender 
sufficient amends to the plaintiff, such 
plaintiff shall not recover. The section is 


a reproduction of the provision of 
s. 363, Bengal Municipal Act of 
1 84, which itself was a repetition 


of s. R7 of the earlier Act IIT of 1864. 
It has been held in a long series of 
decisions of this Court that the suits 
contemplated by such provisions are those 
where the plaintiff claims damages or 
compensation for some wrongful uct com- 
mitted by the corporate body or their 
officers in the exercise or honestly suppos- 
ed exercise of their statutory powers. In 
the Full Bench case in Chunder Sikhur 
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-v. Obhoy Churn (1), which is the leading 
authority on the point, Garth, C.J., pointed 
out with reference to s. 87 of Act IIT of 
1864 that : 

“It could not have been the intention of the 
Legislature to allow the Commissioners (even by 
mistake) to appropriate the lands of private per- 
sons without paying for them and to hold these 
lands for ever against the true owners unless the 
latter should happen to be sufficiently watchful 
to discover the aggression in time to take steps to 
protect their property within so short a period as 
two months.” 


The same interpretation was accepted 
after Bengal Municipal Act (1884) was 
passed, with regard to s. 363 of the Act 
[vide Shudhangshu Bhusan Roy v. Bejoy Kala 
Roy (2',|and this view has not been dissent- 
ed from since then. The specific section of 
the Village Self-Government Act, 4. e. 
s. 64, came up for consideration before a 
Division Bench of this Court in Ram 
Chandra Kapali v. Saday Chandra (3). 
There the Unicn Board in Village Kundu 
attempted to make repairs on what they 
considered to be a public road, but what 
was claimed by the plaintiff to be his private 
property. A plea of want of notice was 
raised by the Union Board, which was 
given effect to by the Court of Appeal 
below. This decision was reversed in 
second appeal and Page, J., who delivered 
the judgment decided that s. 64 should 
be interpreted in the same manner as 
s. 87 of Act ILI of 1864 was interpreted 
by the Full Bench in Chunder Sikhur v. 
Obhoy Churn (1), referred to above. In 
my opinion, the authorities mentioned 
above conclude the point, and,in fact, it 
is difficult to suggest any other interpreta- 
tion of the section having regard to the 
provisions of its sub-cl. (3). That sub- 
clause empowers the Union Board or the 
person or officer upon whom notice 1s 
served to tender amends to the plaintiffs 
in the shape of money compensation and 
upon such tender being made, the plaintiff 
shall not recover. If this provision be held 
applicable to cases where the Union Board 
encroaches upon private property in the 
honest exercise of its supposed rights, it 
would be always open to it, to keepout 
the true owner, provided it was willing and 
able to pay compensation for the injury 
that it might choose to inflict. I do not 
think that this could be the intention 
of the Legislature. I accordingly overrule 
the first contention of Mr. Roy. 

(1) 60 8 (FB). 

(2) 30 L J 376, 

(3) 32 O W N 1138; 115 Ind. Oas. 47; A I R 1929 Cal, 
190; 55 G 1351. į 
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Mr. Roy next argues that even if no 
notice is necessary under s. 64, Village 
Self-Government Act, yet the Union Board 
can claim an independent protection under 
s. 63 of the Act, as they have acted in 
good faith and with due care and caution. 
The Courts below are of opinion that 
s. 63 is applicable only to suits of that 
description for which notice is necessary 
under s. 94, and as the present case does 
not come under s. 64. Section 63 does not 
afford any protection to the defendants. 
I think this would be putting a rather 
strained interpretation upon s. 63 which 
is not warranted by the language of the 
section. But I think it is not necessary 
for me to decide the matter finally, as in 
my opinion, before the Union Board can 
_ avail themselves of the advantage of the 

section, it is necessary for them to show 
that the act complained of was done both 
lawfully as well as in good faith with due 
care and attention, under the provision of 
the Act. If the land is not a public road 
but the private property of an owner, an 
act of encroachment upon it by the Union 
Board, cannot be said to be a lawful act 
done under the provision of the Act, even 
though they may have an honest belief 
that it was really vested in them. Ifno 
suit lies under such circumstances, the 
result will be, that on proof of good faith 
they will be able not only to encroach 
upon private property but could retain it 
for ever without even the necessity of 
paying uny compensation. Section 63, there- 
fore, does not protect the Union Board in 
any way in. this case, and this contention 
of Mr. Roy also fails. 

The third point raised by Mr. Roy re- 
lates to the question of non-joinder of 
parties. There is a two-fold contention 
raised on this point. Itis said in the first 
place that some of the plaintiffs co-sharers 
who are also the owners of the tank which 
is the dominent tenement in this case 
were not made parties to the suit, although 
they were necessary parties. In the second 
place it is pointed out that some of the 
owners of the servient tenement have 
been left out. I do not think that either 
of these two contentions has got any sub- 
stance. The plaintiff is admittedly one of 
the dominant owners and if the other 
owners of the tank do not feel aggrieved 
by the obstruction, it is not necessary that 
they must join with the plaintiff in the 
suit. They are certainly not necessary 
parties and under O., I, r. 9, Civil Procedure 
Oode, the suit would not fail in their ab- 
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sence. As regards the servient owners who 
are alleged to be left out, it is not sug- 
gested that any of them was a party to the 
act of obstruction complained of or was 
in any way resisting the plaintiff's claim 
for outlet of water or boat passage. Fol- 
lowing the principle luid down in Madan 
Mohan v. Sashi Bhusan (4) and Surja Narian 
v. Chandra Bera (5) I hold that the ab- 
sence of these persons is in no ‘way fatal 
to the plaintiff's suit. The next point 
raised by Mr. Roy is one of estoppel. No 
foundation for such’a case has been made in 
the evidence, and both Courts have con- 
currently found facts which negative any 
such contention. This point therefore fails 
and need not be considered further. 

The last and the most important point 
raised by Mr. Roy is, that on the finding 
arrived at by the Court of Appeal below 
that the plaintiff was a part owner of a 
portion of the land over which the ease- 
ments are claimed and eould not have 
acquired any right by prescription, it could 
not have held at the same time that the 
plaintif had acquired rights over this 
portion by way of grant from his co- 
sharers. Mr. Das who appears for the res- 
pondent has very fairly conceded that he 
cannot support the decision of the lower 
Appellate Court on this ground. There is, 
in fact, no scope for presuming a grant 
in this case. The plaintiff is a part owner 
of O. S. Plot No. 3398, and as there is no 
division of the land as between himself 
and his co-sharers, he was entitled in law 
to possess along with his co-sharers every 
inch of land covered by that Dag. He 
did not require any grant from his co- 
sharers to enable him to exercise any. 
act of possession and there could be no 
talk of granting an easement right when 
he was one of tne owners himself. 

Mr. Das, however, tried to support the 
decree on the ground that on the facts 
found, the plaintiff could acquire a right 
by prescription. His argument amounts 
to this: that when the dominant owner is 
also the owner of the entirety of the ser- 
vient tenement, a merger takes place, and 
that stands in the way of his acquiring 
any easement right but when the two 
interests are not co-extensive, there is no 
merger, and the dominant owner can ac- 
quiie an easement even thougn he is the 
part owner of the servient tenement. 4 


G) 19 C W N 1211; 21 Ind. Cas. 376; A 1 R1915 Cal. 
4 3, A 
ia 40 COC LJ 74; 84 Ind. Cas. 467; AIR 1924 Cal, 
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cannot accept this contention as correct. 
In order to acquire an easement by pres- 
cription, it is necessary that the right 
must have been enjoyed inthe character 
of an easement, and if the plaintiff was a 
part owner, he would enjoy as of right 
not the easement but the soil itself. Tae 
rights even of a fractional owner extend 
to the whole property, and what is neces- 
sary is noh unity of title but unity of posses- 
sion to prevent acquisition of easement vide 
Goddard on Easement, Edn. 8, p. 213. The 
Courts below were therefore right in hold- 
ing that the plaintiff could not succeed in 
establishing a right by prescription with 
regard to that portion of the jan which 
lies within Dag No, 3398, and which is repre- 
sented by the letters A and B in the 
map. As the claim on the ground of an 
implied grant cannot be sustained, this 
part of the lower Appellate Court's decree 
must be reversed I may observe here 
that as the plaintiff's title to 4 annas odd 
share of C. S. Plot No 3398 is admitted by 
the defendant and the defendants are held 
to be trespassers, it was quite open to the 
plaintiff to base an alternative case on 
the strength of his title. The plaint, how- 
ever, is confined exclusively to a claim of 
easement right, and no amendment by 
way of introducing an alternative claim 
was prayed for at any stage of the suit. 
Under these circumstances I have no other 
alternative but to dismiss this portion of 
the plaintiff's claim leaving it open to him 
to institute a proper suit on the basis of 
his title if he is so advised. The result 
is that the appeal is allowed in part, and 
the decree of the lower Appellate Court 
is modified to this extent that the plaint- 
iff's suit is dismissed in respect of that por- 
tion of the jan which falls within O. 8. Dag 
No. 3698, and is indicated by letters A and 
B inthe map. The rest of the decree is 
affirmed. I] make no order as to costs. 
N. Appeal partly allewed. 
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Right of snamdar to tanks in the inam—Levy of 


water cess—Illegality. 


Where the inamregister describeda grant of an 
entire village as one on kattukuthagat granted in 
consequence of the ruined condition of the village 
tank at the time of the grant andthe subsequent 
course of conduct showed that the inamdars had 
all along effected repairs to the tank and enjoyed 
the fishery lease thereof and had otherwise treated 
themselves as owners of the tank: 

Held, that even though the bed of the tank was 
not expressly specified as part of the inam, the 
tank which was wholly situated in the inam vil- 
lage and so much of the feeder channel as lay 
within the limits of the inam village could rightly 
be held to be part of the inamdar's property, and 
even upon the view that the lands were granted 
to theinamdar only for purposes of cultivation 
the tank must also have been held tohave passed 
to the inamdar to the extent necessary to enable 
him to cultivate the lands 

Once it is held that the tank was the property 
of the inamdar even in this limited sense and it 
is not proved thatthe size of the feeder channel 
or the tank has been enlarged by the inamdar, 
the inamdar’s immunity from water cess is not 
restricted tothe extent of mamool wet lands. 


S. C. A. against the decree of the Oourt 
of the Subordinate Judge of Tuticorin in 
A.S. No 57 of 1930, preferred against the 
decree of the Court of the District Munsif 
of Tuticorin, in O. 8. No. 366 of 1928. 

Judgment.—These are second appeals 
by the Secretary of State for India egainst 
decrees of the Courts below directing re- 
fund of water cess levied on the plaint- 
iff's inam lands and restraining the de- 
fendant by injunction from levying water 
cess in future on those lands. All the 
three cases have been dealt with together 
in the lower Appellate Court and may 
similarly be dealt with here. Though no 
document of grant is available, and indeed 
none seems to have been produced even 
before the Inam Commission, there can be 
very little doubt that the inam grant was 
of the entire village and not of any portion 
thereof; reserving any other portion to the 
grantor. As pointed out by the lower Ap- 
pellate Court, itis so stated in column 13 
of the inam register; and such other evi- 
dence as we have asto the user of the tank 
by the inamdar in respect of fishery rights 
and soon and of repairs executed by him 
to the tank only goesto confirm the in- 
ference suggested by the entries in the 
inam register, thatit must have been a 
grant of the whole of the village and not of 
a part of the village. 


The inam register refers to the nature of 
the original grant as one on kattukuthagaz. 
This is defined in Wilson's Glossary as land 
“held in farm on a permanently fixed money 
rent,” but the accountin Mr. Venkasawmy 
Raos Manual of the Tanjore District is 
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fuller. It is there pointed out thatthe under- 
lying idea was that the payment should 
be by way of a consolidated assessment 
on the entire village area, with full liberty 
to the grantee in respect of the extent of 
land to be brought under the plough and 
the crops to be raised, without any 
enhancement of the demand. The inam 
register also contains a note in this case 
that the village was originally granted on 
the kattukuthagaz system “in consequence 
- of the ruined condition of the tank at the 
time of the grant’. This circumstance, far 
from making it probable that the tank was 
reserved by the grantor certainly supports 
the contrary inference that the grantee was 
expected to restore thetank and make it 
efficient, as a source of irrigation. This 
again is in conformity with the subsequent 
course of conduct, viz., that the inamdars 
have all along effected repairs to the tank, 
enjoyed the fishery lease thereof and other- 
wise trealed themselves as owners of the 
tank. It is thus clear that even the con- 
siderations mentioned in Ambalavana San- 
nadhi v. Secretary of State for India (1) 
and Narayanaswami Naidu v, Secretary 
of State forIndta (2) in favour of an in- 
ference of reservation of the source of 
irrigation to the grantor do not exist here. 
On the other hand, the case will be govern- 
ed by the principle recognised by Benson 
and Sundara Ayyar, JJ., in Secretary of 
State v. Kannepalli Venkatarathnamah 


The learned Government Pleader put for- 
ward an argument with reference to the 
extents entered under the various heads in 
the inam register; that they do not com- 
prise the bed of the tank as part of the 
inamdar’s land. I do not agree that a 
correct reading of those entries supports 
that argument. As usual, the whole extent 
of the village is first stated, a certain por- 
tion is deducted as poromboke and the 
rest alone classified under the three heads 
of wet, dry and garden, each head being 
sub divided in turn, under-cultivated and 
poromboke. I presume that the tank bed 
andthe bed of the channel must be com- 
prised in the first general deduction under 
the head of poromboke. The inam register 
itself refersto the fact that the village 
is irrigated by waterfrom this tank and 
that this tank receives its supply of water 
from the Cittar river, through a feeder 


iss 28 M 539; 15M LJ 251, 
(2) 24ML J 36; 14Ind. Cas. 261; (1912) M WN 


496. 
(3) 23MLJ 109; 37 M 364, 
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channel. It certainly could not, therefore, 
have been lost sight of that the tank form- 
ed part ofthe inam. I, therefore, see no 
reason to differ from the conclusion of the 
Courts below that the tank which is wholly 
situated within the inam village and so 
much of the feeder channel as lies within 
the limits of the inam village form part of 
the inamdar's property. 

It is true that the decision of the Privy 
Council in Secretary of State for India v. 
Sreenivasachariar (4) has put a restricted 
interpretation upon the nature of the 
inamdar's property in the land granted to 
him asinam, but no difficuly arises in the 
presen! case on account of that theory be- 
cause even in the view that the land was 
granted to him only for the purpose of cul- 
tivation, it must reasonably follow that the 
tank also must have passed to him to the 
extent necessary toenable him to cultivate 
the lands thus granted. We are not con- 
cerned inthis case with any question of 
sub: soil rights. 

Once it is held that the tank is the pro- 
perty of the inamdar, at least in the sense 
above indicated, and it not being proved 
that the size of the feeder channel or the 
tank has been enlarged by the inamdar, I 
see no reason for not following the course 
of decisionsin this Court which have held 
that the inamdar’s immunity from water 
céss is not restricted to the extent of 
mamool wet lands. 

The second appeals fail, and are dismiss- 
ed. As regards costs, the respondent in 
A 5. No. 1753 of 1931, will get the costs 
incurred in respect of printing charges and 
vakalat. Counsel's fee will be allowed in 
A. S. No. 659 of 1933 only on set to be 
shared equally by respondents Nos. 1 and 
2. Time for payment 3 months. 

(Leave to appeal refused). 

A. Appeal dismissed. 

(a) 44 M 421; 60 Ind. Cas. 230; AIR 1921 P O1; 
40 MLJ 268; (IM? M WN 111; 29M LT 181; 19 
ALJ 201; 33 Cr.LJ 280; 13 L. W 592,25 OWN 
818; 3 UPL R (P 0) 43; 48 I A 56(PC,) 
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DEREN DANTS—ÅPPELLANTS 
` VETSUS 
ALLAH BAKHSH AND OTAERS— PLAINTIFFS 
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(V of 1912), ss. 36, 30—Jurisdiction—Collector grant- 
ing proprietary rights Civil Court, if can determine 
whether he has observed necessary rules duly or not. 

Where the Collector grants the proprietary rights, 
it is not the function of tue Civil Courts to deter- 
mine whether in granting the proprietary rights the 
rules framed by the Financial Commissioner were 
or were not duly observed by the Collector. If the 
parties were prejudiced by any order of the Collector 
it is open to them to seek relief in accordance 
with the provisions of the Colonization of Govern- 
ment Lands Act, if so advised. 

If proprietary rights are acquired by a widow 
under the Oolonization of Government Lands Act, 
even. out of the income of the land, the widow must 
be regarded asthe owner of the property wherein 
she has acquired the proprietary rights. 

Messrs. Ghulam Mohi-ud-Din and Abdul 
Aziz, for the Appellants. 

Khalifa Shuja-ud-Din, for the Respon- 
dents. 


Abdul Rashid, J.—The material facts 
of the case, fir the purposes of this appeal, 
may be shortly stated. In August 1503. 
one square of land was allotted to Rahmat 
Uhab on abadkari tenure. Rahmat Ullah 
. died in 1908, and the land was mutated in 
the name of his widow Musammat Umri, 
defendant No. 1. In 1914, Musammat Umri 
acquired the occupancy rights in this land. 
In the year 1933, she paid nazrana, and 
was granted proprietary rights in the 
land in dispute by Government. On Oc- 
tober 3, 1934, she gifted the land in dis- 
pute in favour of her sister’s son Ghulam 
Muhammad, defendant No. 2, by means of 
a registered deed. On December 19, 1934, 
the present suit was instituted by the 
plaintiffs for a declaration to the effect 
that the gift made by Musammat Umri 
in favour of Ghulam Muhammad shall not 
affect their reversionary rights. Tne basis 
of their claim was that they were the 
reversioners of Rahmat Ullah, the husband 
of Musammat Umti, and that as the grant 
of proprietary rights to Musammat Umri 
was an accretion to the estate of Rahmat 
Ullah they were entitled to inherit it 
after the death or re-marriage of Musam- 
mat Umri. The trial Oourt decreed the 
plaintiff's claim, holding that occupancy 
rights were acquired by Musammat Umri 
as a representative of her deceased hus- 
band, and that the proprietary rights were 
merely an accretion to the estate of Rahmat 
Ullah. The defendants preferred an appeal 
to the learned Additional District Judge. 
The learned Judge affirmed the decision 
of. the trial Court on the ground that, in 
view of the Rules framed under Act V 
of 1912 by the Financial Commissioner, 
the propriatary rights ought not to have 
been: granted to Musammat Umri by the 
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Collector. Against this decision the de- 
fendants have preferred a second appeal 
to this Court. 

I may say at once that the decision of 
the learned AddJiticnal District Judge is 
unsustainable, in view ofs. 36, Colonization 
of Government Lands Act. That section 
Jays down that a Civil Jourt shall not have 
jurisdiction in any matter of which the 
Collector is empowered by the Act to dis- 
pose, and shall not take cognizance of the 
manner in which the Local Government 
or the Collector or any other Revenue 
Officer exercises any power vested in it or 
in him by or under the Act. The pro- 
prietary rights were granted by the Collector 
to Musammat Umri, and it is not the 
function of the Civil Courts to determine 
whether in granting the proprietary rights, 
the rules framed by the Financial Com- 
missioner were or were not duly obsery 
by the Collector. If the plaintifs Sa 
přejudiced by any order of the Collector 
it was open to them to seek relief in 
accordance with the provisions of the 
Oolonization of Government Lands Act, if 
ee 

t has been. repeatedly held b i 
Court that if proprietary rights A pe 
quired by a widow under the Colonization 
of Government Lands Act, even out of the 
income of the land, the widow must be 
regarded as the owner of the property 
wherein she has acquired the proprietary 
rights. The learned Counsel for the res- 
pondents was not able to give any sound 
reasons ın support of the judgment of the 
learned Additional District Judge. I am 
therefore, of the opinion that, in the pre- 
Sent case, it must be held that the land in 
ee oe the property of Musammat 
Jari when. she was granted propriet 
rights in 1933. She was, eg “tally 
entitled to give this property to Ghulam 
Muhammad, her sister's son, in October 
1934. For the reasons given above, I would 
accept this appeal, set aside the judgments 
and the decrees of Courts below and dismiss 
the plaintiffs’ suit with costs throughout 

Jai Lal, J—I agree. 

D. Appeal accepted, 
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PRIVY COUNCIL 
Appeal from the Bombay High Court 
June 17, 1937 
Lorp MAGMILLAN, SIR SHADI LAL AND 
Sir Gores RANKIN. 
GOSWAMINI SHRI KAMALA 
VAHOOJI MAHARAJ or KUTCH 
MANDVI, By Her ATTORNEY 
DHARAMDAS TRIBHOVANDAS— 
APPELLANT 
VETSUS 
Tas COLLECTOR or BOMBAY— 
RESPONDENT 

Bombay City Land Revenue Act (II of 1876), ss. 14, 
8—Assessment under Act—Assessee claiming “right in 
limitation of the right of Government" -Burden of 
proof—Bombay Regulation (XVII of 1827), whether 
applies to City of Bombay— Bombay Regulation (XTX 
of 1827), whether recognises prescriptive right to ex- 
emption from land revenue—Lost grant— Presump- 
tion that Crown by lost grant depriveditself of power 
to tax property of subject- Legality. 

In a suit under s. 14 of the Bombay City Land 
Revenue Act, to contest the legality of the assessment, 
under the Act, the burden is onthe assesses to show 
that as the superior holder of the property in question 
he has “a right in limitation of the right of Govern- 
ment in consequence of a specific limit to assessment 
having been established or preserved”, and that that 
specific limit is nil. | 

Held, that the assessee having failed to discharge 
the burden of proving the existence of an “established 
and preserved” right onher part in limitation of the 
right of Government to assess her property, the Oollec- 
tor wasentitled to fix an assessment at his discretion, 
subject to the control of Government. [p. 780, col. 2.] 

Bombay Regulation XVII of 1827 does not apply 
to the property situated in the City of Bombay. 
But Regulation XIX of 1827, which does apply, con- 
tains no provision for recognising a prescriptive right 
to exemption from land revenue such as is contained in 
Chap. IK. Section 38 of the Regulation XVII, and while 
adopting some of the provisions of Regulation XVII, 
has nob adopted Chap. IX, s. 36. The asseasee. whose 
property situated in Bombay City, is assessed under 
Bombay City Land Revenue Act, therefore cannot 
rely on any etatutory prescriptive title to exemp- 
tion. [p. 780, col 1.) 

The law may presume the existence of a grant 
which has been lost where it is sought to disturb a 
person inthe enjoyment of a right which he and his 
predecessors have immemorially enjoyed, but it is a 
different thing to seek to presume that the Orown has 
by some lost grant deprived itself of the prerogative 
power to tax the property of its subjects. [p. 780, col. 2.] 


Messrs. A. M. Dunne, K.C, W. Wallach 
and R. Parikh, for the Appellant. 

Sir Thomas Strangman, for the Respond- 
ent. 

Lord Macmillan.—On October 26, 1926, 
the Collector of Bombay addressed to the 
appellant a notification thal the Govern- 
ment had been pleased to sanction, under 
s. 8 of the Bombay City Land Revenue 
Act of 1876, the assessment of certain 
property in Bombay belonging to her 
described as “Land at Bora Bazar Street, 
bearing N.S.|New Survey] No. 8841 and 
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C. S. |Oadastral Survey] No. 13856." The 
notification indicated the scale on which 
the property had been assessed and stated 
that the assessment would come into force 
from November 1, 1926, and would be 
guaranteed for 99 years from that date. 

Availing herself of the provisions of s. 14 
of the Act of 1876, the appellant instituted 
a suit against the respondent contesting 
the legality of the assessment. She prayed 
for a declaration “that there is a right on 
the part of the plaintiff in limitation of 
the right of Government to possess and 
hold her said land free from assessment 
and that the defendant has no right to 
levy any assessment.” The learned Revenue 
Judge on October 20, 1927, gave judgment 
for the plaintiff and granted her a declara- 
tion as craved. On August 3, 1933, the 
High Court of Judicature at Bombay 
reversed the decree of the Revenue Judge 
and dismissed the suit. Hence the present 
appeal. 

The only question before their Lord- 
ships is whether the appellant is entitled 
to total exemption from assessment to 
land revenue in respect of the property 
mentioned. Section 8 of the Statute of 
1876 under which the assessment purports 
to be made reads as follows :— 

“8, It shall be the duty of the Collector, subject 
to the orders of Government, to fix and to levy 
the assessment for land revenue. When there is no 
right on the part of the superior holder in limita- 
tion of the right of Government to assess, the 
aesessment shall be fixed at the discretion of the 
Collector subject to the control of Government. 
When there is a right on the part of the superior 
holder in limitation of the right of Government, in 
consequence of a specific limit to assessment having 


heen established and preserved, the assessment shall 
not exceed such specific limit " 


“The words ‘land revenue’ signify any 
sum of money legally claimable by Govern- 
ment from any person on account of any 
land...held by or vested in him...” and “The 
words ‘superior holder’ signify the person 
having the highest title under Government to 
the land in respect of which land revenue 
is payable” (s. 3 (2) and (4) ). 


It is remarkable that the Statute contain 8 
no provisions relating to exempticn from 
payment of land revenue (although their 
Lordships are given to understand that 
cases of total exemption exist and are 
recegnised) other than the words of s. 8 
just quoted which appear to apply rather 
to the case ofa limitation on the right to 
assess than to the case of a complete 
exemption from assessment. Learned 
Counsel for the Crown, however, informed 
their Lordships that it was in virtue of 
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these words ins. 8 that total exemption 
where established was in practice re- 
ecgnised. 

The burden is plainly on the appellant 
to show that asihe superior holder of the 
property in question she hus "a right in 
limitation of the right of Government in 
consequence of a specific limit to assess- 
ment having been established or preserv- 
ed,” ande that that specific limit is nil. 
However awkward and inartistic, that is 
the only way, as parties are agreed, in 
which the issue between them can be fitted 
into the Statute. 

The property is owned by the appellant 
as spiritual head of a Hindu Vaishnava 
temple situated at Cutch Mandvi. Tte 
earliest title deed is dated 1788 ard is 
a conveyance to two persons. The property 
appears to have descended to the daughter 
of one of them who in 1828 devised it to 
her spiritual Guru and the appellant claims 
under that Guru. It is not necessary for 
the present purpose to explore the early 
history of land tenure in the Island of 
Bombay of which the learned Kevenue 
Judge gives an interesting summary. It 
suffices to note that the plaintiff alleges and 
the Crown admits that “no land revenue 
has ever been charged in respect of the 
suid property”: that the property has not 
been entered in the Rent Rolls of the 
Collector; and that inthe Survey kegister 
of 1813 the entry against it in the rent 
column is ‘no ground reni" and in 
the Survey Regisiter of 1819 ihe 
entry against it in the tenure column 
is “O.” It further appears that the ques- 
tion of the assessibility of the property 
was raised in 1913 when, after inquiry, the 
Department minuted in the following year 
that “the land cannot be assessed since 
it is held without assessment for more than 
60 years under G. R. No. 1976, dated 
Maich 12, 1904. A note to this effect may 
be madein this Register.” The Govern- 
ment Kesolution of March 12, 1904, was 
to the effect that no assessment should be 
impused where lands had remained un 
` assessed for 60 years. The entry made in 
the Register recorded that the “land is 
charitable and is held free of rent and 
cannot now be assessed”; but this entry 
is deleted and there is added: “This note 
has been struck off in view of” two opinions 
of the Advocate-General. All this amounts, 
however, to no more than a revelation of 
the vacillation of the Crown’s advisers as 
to the assessibility of the property, for 
their Lordships agree with both the Courts 
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below that there is nothing in the nature 
of an estoppel or bar to prevent the pre- 
sent assessment if it is otherwise justitied, 
and indeed no argument to a contrary effect 
was submitted. 

The appellant bas not been able to pro- 
dace any deed cr grant conferring the 
exemption which she claims. But she 
maintains tuatshe has a prescriptive right 
of exempticn and tuat in virtue of its long 
enjoyment a lost grant conferring it must 
be presumed. If so, her right in order to 
be effectual must, in terms ofs. 8 of the 
1:76 Act, have been “ established and 
preserved”. Without pausing to consider 
the meaning of these words, their Lord- 
ships proceed to examine the claim as found- 
ed on prescription or lest grant. 

Counsel for the appellant referred first 
to Bombay Regulaticn I of 1823 which in 
its preamble recites inter alia that “it is 
expedient that the enjoyment of exemption 
from revenue for a period of 60 years 
should in certain cases be held as proof 
of sufficient title to the exemption" and 
proceeds in 8. 4 tu provide that “Whenever 
land has been enjoyed without payment 
of the public revenue for more than 60 
years in successicn by any person, bis 
heirs or others deriv.ng right from him, 
such enjoyment shull be considered as 
sufficient title to the exemption”. Counsel 
for the Crown maintained that this Regula- 
tion had no application to the Uity of 
Bombay but was applicable only to the 
mofussil. It is nob necessary to consider 
the point fur the Regulation was repealed 
by Regulation I of 1827. In the latter year 
a number of Regulations were made of 
which Regulations XVII and XIX are 
material. Regulation XVL, which is entit]- 
ed: “A Regulation for ihe Territories sab- 
ordinate to Bombay", in Chap. IX,s. 36, 
repeated in terms s. 4 of the repealed 
Regulation of 1823 above quoted. The 
period of 60 years therein mentioned was 
reduced to 80 years by Regulation VI of 
1833. In 1863 Chapters LX and X of Regula- 
tion XVII of 1827 and Regulation VI of 
1833 were repealed by s. 1 ofthe Bom- 
bay Act VII of that year which substituted 
in 5. %1 a similar provision requiring 
claims to exemption from payment of land 
revenue in virtue of prascription to be 
admitted in the case of landsin certain 
districts, if proved to have been held 
exempt from payment of land revenue 
under a tenure recognized by the custom of 
the country for 60 years prior to the date 
of the Act and in the case of other lands 
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if proved to have been held in like manner 
for 30 years. All that was left of Regula- 
tion XVII of 1827 was finally repealed by 
the Bombay Land Revenue Code, 1879; 
s. 2 and Schedule A. The learned Revenre 
Judge was of opinion that under the provi- 
sions of Chapter 1X, s. 36, of Regula- 
tion XVII of 1827, there was acquired a 
vested right of exemption from land re- 
venue as regards the property in question 
inasmuch as for at least 60 years’ exemp- 
tion had in fact been enjoyed. But the 
Crown submits that Regulation XVII of 
1827 did not apply to the City of Bombay 
and the High Court has so held. Apart 
from intrinsic indications in the Regulation 
itself, which are elaborated by Beaumont, 
O.J., a conclusive argument against the 
applicability of Regulation XVII to the City 
of Bombay isto be found in the fact that 
on the same day another Regulation namely 
Regulation XIX of 1827, was made which 
is entitled: “A Regulation for the Presidency, 
prescribing rules for the assessment and 
collection of the land revenue.” “The Pre- 
sidency™ clearly means the Island of Bom- 
bay. The 3rd section of Regulation XIX 
provides that “the land revenue of the 
Presidency shall be assessed and levied by 
the Collector and his assistants accordingly 
to the principles laid down in Regula- 
tion XVII, A. D. 1827, section Lil, the three 
first clauses of section IV, section V and the 
first clause of section VI.” If Regula- 
tion XVII were applicable tothe Presidency, 
it would be quite inappropriatein Regula- 
tion XIX, which applies to the Presidency, 
to adopt and apply to the Presidency 
selected provisions of Regulation XVII. It 
would clearly appear that at any rate from 
1827 onwards the land revenue legislation 
for the Presidency and for the mofussil ran 
on separate lines. Their Lordships, there- 
fore, agree with the High Court in holding 
that Regulation XVII dres not apply to the 
property in question. But Regulation XIX, 
which does apply, contains no provision for 
recognising a prescriptive right to exemp- 
tion from land revenue such as is contained 
in Chapter IX, s 36, of the Regula- 
tion XVII, and while adopting some of the 
provisions of Regulation XVII has not adopt- 
ed Chapter IX, s. 36. The appellant, 
therefore, cannot rely on any statutory pres- 
criptive title to exemption. 

But the appellant submits that in the 
circumstances a lost grant should be pre- 
sumed and that this lost grant should be 
presumed to have contained an exemption 
from land revenue or a “right in limitation 
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of the right of Government” to assess the 
property. The law may presume the exist- 
ence of a grant which has been lost where 
it is sought to disturb a person in the enjoy- 
ment of a right which he and his predeces- 
sors have immemorially enjoyed, but it isa 
different thing to seek to presume that the- 
Orown has by some lost grant deprived 
itself of the prerogative power to tax the 
property of its subjects, and their Lardships 
are of opinion that this plea is untenable.. 

The appellant having thus failed to dis- 
charge the burden of proving the exis- 
tence of an “established and preserved” 
right on her part in limitation of the. right 
of Government to assess her property, the 
Collector was entitled to fix an assessment 
at his discretion, subject tothe control of 
Government, as he has done. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be dismissed and the decree of the High 
Court of Judicature at Bombay of August 3, 
1933, affirmed. The appellant will pay the 
respondent's costs in the appeal. 

D. Appeal dismissed. 
Solicitors for the Appellant: — Messrs. T. L. 
Wilson & Co. 

Solicitors for the Respondent :—The 
Solicitor, India Office. 


ALLAHABAD HIGH COURT 
Oivil Revision Application No. 5 of 1936 
SULAIMAN, ©. J. AND BENNET, J. 
December 22, 1936 
SHEO NAYAK—PLsIntifs—APpPBLLANT 

VETSUS 
BABAU AND ANOTHER—-DEFENDANTS 
—OPPOSITE PARMES’ 

Promissory note—Transaction of pro-note and 
loan inseparable—Pro-note void under s. 87, Negoti- 
able Instruments Act (XXVI of 1881), and there- 
fore inadmissible in evidence—-Haternal evidence to 
prove payment of money as loan, if can.be given— 
Note, if can be used in evidence for this purpose— 
Evidence Act (I of 1872), s. 91.. 

It was not possible toseparate the transaction ol’ 
the alleged loan from that of the promissory note 
and the making and handing over of the note and: 
the payment of the money formed part and parcel 
of the same transaction. On account of material, 
alteration after its execution, the pro-note became 
inadmissible in evidence and void under s. 87, 
Negotiable Instruments Act : 

Held, that the plaintiff suing on the pro-note could. 
not prove orally the terms of the contract by setting, 
up acase independent of the note. Though it may 
be admissible to tender evidence in proof: of the 
fact that a particular. sum of money was paid on a: 
particular date, the pro-note having been executed 
to set out the terms of the contract, it could. not 
be used’ in evidence, nor external oral’ evidence 
could be given to prove that the money was paid’as 


1937 


loan to defendant to be repaid by him to plaintiff, such 
evidence not being admissible under s. 91, Evidence 
Act, Nazir Khan v. Ram Mohan (1), Gour Chandra 
Das v. Prasanna Kumar (4) and Ram Singh v. 
Gulab Rai-Mehr Chand (5), relied on, Christacharlu 
v. Karibasayya (2) and Ganga Ram v, Chandan 
Singh (3), distinguished. 


C R. App. against an order of the Small 
Cause Court Judge, Allahabad, dated 
September 19, 1935. 

Mr. Mushtak Ahmad, for the Appellant, 

Messrs. K. N. Katju and A. P. Pandey, 
for the Opposite Parties. 


Order.—This is civil revision on behalf 
of a plaintif whose suit was dismissed by 
a Small Cause Court Judge. The plaintiff 
brought asuiton a promissory note dated 
June 5, 1932, for recovery of Rs. 592-8-0 
claiming the rate of interest at Re. 1-8-0 
percent permensem The plaint sets out 
that the defendants borrowed to the extent 
of Rs. 592-80 on the date of execution of 
the promissory note and that the promissory 
note was taken by way of further security. 
The written statement admitted that some 
ten -years ago the defendants had borrowed 
Rs. 250 and had been making payments 
from time to time, that the promissory note 
in question was executed by the defendants 
but that payment was not received on the 
date of execution, that the rate of interest 
was annas eight per cent. per mensem and 
not Re. 1-8 0 per cent. per mensem and that 
the rate of interest had been altered by 
the plaintiff after the promissory note in 
question had been executed by the defen- 
dants. A receipt was also executed at the 
same time by the defendants. The learned 
Small Cause Court Judge found that there 
had been an alteration after execution of 
the promissory note and that the words 
“Re. 1" had been added to the rate of interest 
which was originally annas eight per cent. 
per mensem and as this wasa material 
alteration, this made the promissory note 
and the receipt void, and that the defen- 
dants were discharged from all liabilities 
underthe promissory note. ‘The suit was, 
therefore, dismissed in toto. 

In revision it has been urged that at 
least the suit should succeed for the amount 
of Rs. 592-8-0 which the plaintiff had ad- 
vanced on the date of execution of the pro- 
missory note. The Court below allowed 
the plaintiff to give evidence. The oral 
evidence of one witness is to the effect that 
this amount had been borrowed in cash 
but apparently, although the Court has not 
stated so, the Court did not accept this evi- 
dence. For the opposite party the case has 
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been argued largely on the Full Bench 
ruling reported in Nazir Khan v. Ram 
Mohan (1). In that case it was laid down 
that it wasnot open to a plaintiff who had 
lent money on terms rec rded in a promis- 
sory note, which turned out to be inadmissi- 
ble in evidence for want of proper stamp 
duty, to recover his money by proving 
orally the terms of the contract against 
the provisions of s. 91, Evidence Act. In 
considering the particular issue which was 
referred, the Full Bench went further and 
laid down that where there was a completed 
Cause of action for recovery of money on 
foot of a distinct andseparate transaction, 
and a promissory note was given as a col- 
lateral security the plaintiff would be en- 
titled to sue for the original consideration, 
even if, for some flaw in the promissory note 
the promissory note itself might not be 
sued upon, being inadmissible in evidence. 
On the other hand, where the plaintiff 
would not have lent the money without the 
promissory note, the making and handing 
over of the note and the payment of the 
money were concurrent conditions (that is, 
part and parcel of the same transaction), 
andif the promissory note turned out to 
be inadmissible in evidence for any reason 
(such as the absence of a proper stamp), it 
was not open to the plaintiff to recover his 
money by proving orally the terms of the 
contract, against the provisions of s. 91, 
Evidence Act, (that is, by setting up a case 
independent of the note). 

The present case appears to us to be 
one in which it is not possible to separate 
the transaction of the alleged loan from 
the transaction of the promissory note. 
Both transactions took place at the same 
time and although the plaint has introduced 
an allegation that the promissory note was 
merely taken as additional security, it ap- 
pears tous that there is no doubt whatever 
that the money would not have been ad- 
vanced without the promissory note. Ac« 
cording to the evidence of the defendants 
there was no cash advanced at the time but 
there wasa preyious loan, some part of 
which was outstanding. There would, 
therefore, be no case for the plaintiff if we 
accept the evidence of the defendant and 
thisis acase in which one man has given 
evidence against the other, and the burden 
of proof lies on the plaintiff, and there is 
no reason why the evidence of the defen- 
dant should not be accepted. Learned 
Counsel for the applicant argued that there 


(1) (1931) A L J 64; 133 Ind. Cas. 307; AIR 193) 
All, 183; 53 A 114; Ind. Rul. (1931) All. 627 (F B). 
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was a distinction to be drawn between the 
present case and that reported in the Full 
Bench ruling because the present case was 
one in which the document had been ad- 
judged void under s. 87. Negotiable Instru- 
ments Act. The Full Bench ruling was a 
case where it was held that the promissory 
note was insufficiently stamped and was, 
therefore, under the provisions of the Stamp 
Act, inadmissible in evidence. No doubt 
the penalty imposed by s. 87, Negotiable 
Instruments Act in the case of material 
alteration is not so severe where the defen: 
dant is the maker cf the instrument. It is 
only in the case of an endorsee that such 
an alteration discharges his endorser from 
all liability to him in respect of the con- 
sideration thereof. The first portion of s 87 
is as follows: 

“Any material alteration of a negotiable instru- 
ment renders the same void as against any one 
who is a party thereto atthe time of making such 
alteration and does notconsent thereto unless it was 
rade in order to carry out the common intention of 
the original parties.” 

Therefore in the present case under the 
first part of s. 87 the promissory note is 
void. We donot think, however, that any 
particular result follows from this distinc- 
tion. In our opinion as the promissory note 
was Void, it cannot be used to prove the tran- 
saction, ands. 91, Evidence Act, prevents 
the use of oral evidence. If the document 
were merely held to be void and the plaint- 
iff were allowea to adduce oral evidence 
forthe purpose of proving the termsof the 
transaction, there would be very little point 
in the provisions of s. 91, Evidence Act. 
But the plaintiff desires to use the docu- 
ment inthe present case for proving the 
mere factum of the loan. In our opinion, 
it may be admissible no doubt to tender 
evidence in proof of the fact that a parti- 
cular sum of money was paid on a parti- 
cular date. Butthe plaintiff desires to go 
further and wants -to prove by oral evi- 
dence that the money was paid as a loan. 
Now when these words are introduced, 
namely ‘payment as a loan’, in our opinion 
the plaintiff is proceeding to prove the 
terms of the contract as he wants to prove 
that the loan was to be paid back by the 
defendants. It is precisely these terms 
which s. 91, Evidence Act, prevents being 
proved by oral evidence in a case where 
a document has been executed setting out 
those terms. We are of opinion that the 
plaintiff cannot use the document for this 
purpose or tender oral evidence for this 
purpose and that itis barred by the Full 
Bench ruling in question. 
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It has been urged by learned Counsel for 
the opposite party that it is not open to the 
plaintiff to fall back on the original consi- 
deration and we have been taken through 
various rulings in regard to this argument. 
The ruling in Christacharlu v. Karibasayya 
(2), is referred toby the defendants. But 
that was acase on a registered mortgage 
bond and, therefore, in our opinion materi- 
ally different. Ganga Ramv. Chantan Singh 
(3) is also a case on a mortgage bond where 
the plaintiff had sued for ‘sale and the 
Court held on p. 64* thatthe question was 
not considered as to whether the plaintiff 
could or could not recover his money from 
the defendant. In Gour Chandra Das v. 
Prasanna Kumar (4), there was 2 suit on a 
simple money bond in a Small Cause Court 
and the Court held that there had been a 
material changein the instrument after 
execution which had made the instrument 
invalid against all parties not consenting 
tothe alteration and that the plaintiff was 
not entitled to succeed on-the basis of the 
original consideration and to rely on the 
altered bond as proof of acknowledgment. 
On p. 8197 it was held that where a party 
had voluntarily and fraudulently altered a 
deed and had thus destroyed the evidence 
ofhis debt, there was no reason why: he 
should be allowed bo fall back upon the 
original consideration and establish it by 
evidence which he himself had destroyed, 
and reference is made for this proposition 
to anumber of English cases. A similar 
ruling was given in Ran Singh v. Gulab 
Rai-Mehr Chand (5), where there was a 
hundi which was altered. It was held that 
the plaintiff could not fall back on the con- 
sideration prior to the alteration: of the 
hundi. In view of these considerations, we 
are of opinion that there is no reason why 
we should interfere in revision with the 
decree of the lower Court and accordingly 
we dismiss this civil revision with costs. 

D. Revision dismissed. 

(2;9 M 399, ; 

(3) 4 A 62. < 

(4) 33 C 812; 100 WN 933;3 OL 

.5) 1 Lah. 262; 55 Ind. Cas. 610; A I 
168 P L R 1920. 


*Page of 4 A—[Bd] 
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MADRAS HIGH COURT 
Appeal Against Appellate Order No. 185 
< of 1933 
November 23, 1936 
VENKATARAMANA Rao, J. 

Her HIGANESS PRINCESS SHREEMATHI SHREK 
RADHA BAL MAHARANEE SAHIBA 
(DIED), BY HEB AGENT His Hieanuss PRINOE 
SUDARSHAN AND OTAERS— PETITIONERS 

i VETSUS 
Babu JAGANANDHA NAIDU AND OTHERS 
— RESPONDENTS 
Execution—Bona fide purchaser at sale—Whether 
affected by reversal of decree—Rule, if applies when 
sale held on wrong day and set astde—Court's power 
to order restitution by way of re-delivery of pro- 


perty sold—Civil Procedure Code (Act V of 1908), 
gs. 151, 144. 

No doubt it is a well recognised rule that a 
bona fide purchaser at a sale held under a Court's 
decree or order which is subsequently reversed is 
not affected by the reversal and the remedy by way 
of restitution. does not lie against him, but this 
rule has no application to cases where through a 
mistake or material irregularity of the Court the 
property has been sold such as when one property 
has been attached and another has been sold or 
where the property was sold on one date whereas 
it ought to have been sold on another date. In 
such cases restitution is ordered not strictly 
under s. 144 but under the inherent power of the 
Gourt under s. 151, Civil Procedure Code. The Court 
can also grant restitution of the profits of the said 
property. Jai Berham v.. Kedar Nath Marwari (3), 
applied. Rodger v. Comptoir d'Escompte de Paris (1) 
and Doraiswami Aiyar v. Annaswami Ayyar (2), 
relied on. 


A. A. A. O. against the decree of the Dis- 
trict Court of Chingleput and passed in 
0. M. A. No. 37 of 1933, M. P. No. 399 of 1932 
in O. 8. No. 99 of 1926 on the file of the 
Court of the Subordinate Judge of Chingle- 
put. 

Messrs. K. S. Varadachari and K. Desika- 
chart, for the Respondents. 
 dudgment.—This appeal is against an 
order of the learned District Judge of 
Chingleput declining to grant restitution to 
the appellant confirming the order of the 
learned Subordinate Judge of Chingleput. 
The main facts are not in dispute. On 
July 10, 1928, house and ground No. 69, 
Subramania Koil Street, Alandur, the pro- 
perty of the appellant was sold in Court 
auction and purchased by the 3rd respon: 
dent in this appeal. The appellant judg- 
ment-debtor made an application to set 
aside the sale under O. XXI, r. 90, Civil 
Procedure Code. The ground he alleged 
was that on July 4, 1928 on his application 
the Court passed an order giving him 
leave to raise money by private alienation 
of the property and granted two weeks’ time 
for the said purpose, but in the meanwhile 
sold the property on July 10, 1928. The 
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mistake occurred thus: The sale was origi- 
nally fixed to July 4, 1928; on that date 
when the judgment-debtor applied for time, 
the learned Subordinate Judge who was 
dealing with that application passed two 
orders, viz., by one he adjourned the sale 
to July 10, and by another he gave leave 
to raise money under O. XXI, r. 83 and 
put off the sale till July 18, The appli- 
cation to set aside the sale was refused 
by the learned Subordinate Judge and also 
by the District Judge of Chingleput. But 
on revision Curgenven, J. in ©. R. P. 
No. 1498 held the Court committed material 
irregularity in holding the sale on the 10th 
and remanded the petition for enquiry into 
the question whether substantial injury has 
resulted by the sale. On November 5, 1931], 
the learned District Judge came to the con- 
clusion that substantial injury did result 
by reason of the said material irregularity 
and set aside the sale. Thereupon an 
application was made by the judgment- 
debtor on February 22, 1932, being M. P. 
No. 95 of 1932 on the file of the Subordi- 
nate Judge of Chingleput for re-delivery of 
the property and also for mesne profits, 
An order was made for re-delivery to be 
given by March 10, 1932. During the course 
of the said proceeding an order was passed 
on April 29, 1932, and by which the 
purchaser was asked to file an account of 
the rents and profits of the said property 
during the period he was in possession and 
the said statement also appears to have 
been filed by the auction-purchaser, 
Rajagopal. Possession was delivered 
on March 11, 1932. The present applica- 
tion M. P. No. 399 of 1932 has been 
made for directing the auction- purchaser to 
pay the appellant the mesne profits of the 
property. Both the Courts have dismissed 
his application on the ground that under 
s. 144, Civil Procedure Code, no remedy by 
way of restitution lies against a bona fide 
auction-purchaser. In this view both the 
lower Courts went wrong. No doubt it is 
a well-recognised rule that a bona fide 
purchaser at a sale held under a Court’s 
decree or other which is subsequently re- 
versed is nat affected by the reversal and 
the remedy by way of restitution does not 
lie against him, but this rule has no ap- 
plication to cases where through a mistake 
or material irregularity of the Court the 
property has been sold such as when one 
property has been attached and another 
has been sold or where as in this case the 
property was sold on one date whereas it 
ought to have been sold on another date. 


184 


In such cases restitution is ordered not 
strictly under s. 144 but under the inherent 
power-of the Court under s. 151, Civil Pro- 
cedure Code. As has been stated by the 
Privy Council in Rodger v Comptoir 
d'Escompte de Paris (1) it is the duty of 
the Court “to take care that no act of the 
Court in the course of the whole proceed- 
ings does an injury to the suitors in the 
“Court” Subramania Ayyar, J. explains 
this principle thus in Doraiswami Aiyar V. 
Annaswami Ayyar (2). 

“All that the one has gained and all the other 
has lost is due to the agency of the Court and, 
therefore, no injustice is done in restoring the party 
wrongfully dispossessed without stopping to inves- 
tigate the righte of the party who has thereby 
gained the possession. He is in no worse position 
after his being put out by the Court than he would 
have been if the Court had never acted, and the 
Court cannot, without putting him out, undo its 


own wrong,” Soe 
Itis on this principle that in the case 


which went up to the Privy Council in 
Jai Berhma v. Kedar Nath Marwari (3) 
when one property has been attached and 
another has been sold; the sale was set 
aside and reedelivery ordered. In ordering 
re-delivery the learned Subordinate Judge 
who dealt with the matter in the first in- 
‘stance failed to give mesne profits. But 
the High Court on appeal directed mesne 
profits 10 be given. The Privy Council 
upheld the order but in regard to mesne 
profits a question arose whether the judg- 
‘ment-debtor was entitled to interest on 
' mesne profits and their Lordships observed 
that the equities of the case will be met by 
not allowing interest on the purchase-money 
to arefund of which the auction-purchaser 
was held entitled, Jai Berhma v Kedar 
Nath ‘Marwari (3). This case is clear 
authority for the position that in ordering 
restitution of the property under s. 151, 
Civil Procedure Code, it is open to the 
Court to grant restitution also of the pro- 
tits of the said property. If the Court has 
jurisdiction to grant restitution there is no 
reason: why the restitution should be limited 
to the property alone and the judgment- 
debtor denied the restitution of the profits 
which he has been deprived of. As has 
been held by Pethram, C. J. in Mookand 
Lal Pal Chowdhury v. Mahomed -Mookand 
Sami Meah (4) if the Court has got an 


(1) (1870)°3 PO 465; 40 LJ PO; 24 LT 111; 19 
W R 449; 7-Moo. P O (x. 8) 314. 


| (2) 23M 306 at p. 312. l 
‘3 9 Pat. 10; 69 Ind. Cas. 278; AIR1922P O 269; 


P L T 61: 32 M LT 10; 37 O LJ 351; 27 O W N 582: 
4 M LJ 745; 21 A L J 490; 25 Bom. L R 643; (1923) 
M W N'368518 L W 802; 49 IA 351 (P.O). 

(1) 14 O 484-at p. 486. 
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inherent right to order restitution of the 
thing which has been improperly taken. 

“As part of that- power it must have the ‘right 
and power to order restitution of everything which 
has been improperly taken. If they have that 
power they have the power not only to order re- 
stitution of the property itself but restitution of 
any proceeds which have been improperly taken 
during the time that it was in the possession of 
the person who was not entitled to it. These -pro- 
ceeds which have been received are the mesne 
profits of the property; and it being admitted that 
there is a power in the Oourts to order restitution 
of the property, it must follow that they have the 
power to order restitution of the mesne profits,” 

On principle the appellant is entitled to 
restitution of the rents and profits he has 
been deprived of during the period he was 
out of possession, namely, May 1, 1930, when 
possession was delivered to the auction-pur- 
chaser, to March 11, 1932, when possession 
was re-delivered to the appellant. It has 
been represented to me that the anction- 
purchaser has obtained a refund of the sum 
of Rs. 4,000 with interest from April 1, 
1932. It is just that the auction-purchaser 


‘should be entitled to set off against the 


said mesne profits interest on the purchase 
money during the period he has been 
directed to render account. Mr. Varada- 
chari contends that in ordering refund of 
the purchase-money he was not awarded 
interest up to April 1, 1932, and.that order 
was made in the presence of the judgment- 
debtor and thatit must, therefore, be taken 
that the interest was disallowed on the 
ground that he was enjoying the profits of 
the property and, therefore, if the judgment- 
debtor is allowed mesne profits, he must 
also get interest from the date on which 
he deposited the money into Court. The 
order directing refund has not been filed 
in these proceedings in the lower Court 
and it is not before me and I am unable 
to say whether this contention is right or 
wrong. The order of the lower Court is, 
therefore, reversed in so far as the question 
of mesne profits is concerned, The rest 
of the order is confirmed and each party 
will bear his own costs of this appeal. I, 
therefore, remand the petition to the Court 
of the learned Subordinate Judge of Ohing- 
leput for ascertainment of the mesne pro- 
fits payable to the appellants and passing 
a decree in favour of the judgment-debtor 
in the.light of the observations made above. 
I direct each party to bear.bis own costs in 
the appeal. 


AN. Order accordingly. 


1937 


OUDH CHIEF COURT 
First Civil Appeal No. 119 of 1935 
May 5, 1937 
THOMAS AND ZIA-UL-HASSAN, Jd. 
B. RAJA MOHAN MANUCHA AND OTHERS 
——-PLAINTIFFs— APPELLANTS 


VETSUS 
B. MANZOOR AHMED KHAN 


AND OTHERS — DEFENDANTS — RESPONDENTS 

Civil Prowedure Code (Act V of 1908), s. 68, Sch. IH, 
paras. 11, 10—Decree sent to Collector for execution 
—Some villages attached -— Decree satisfied by sale of 
some villages—Rest of village, if can be transferred 
by judgment-debtor — Limitation Act (IX of 1908), 
s. 20—Proviso—Scope—Acknowledgment of payment 
should be in writing of person making them-——Con- 
tract Act (IX of 1872), s. 65—Whether applies to 
transfer—Relief under s.65 cannot be claimed at the 
last moment in appeal. 

So long as a property is under the management of 
the Collector under s. 68 of the. Oode of Civil Pro- 
cedure, any transfer of it by the judgment-debtor is 
wholly void. Where some of the villages are under 
the management of the Collector for satisfaction of 4 
decretal amount of a certain decree-holder and this 
amount is satisfied by auction sale of the some of the 
villages, it cannot be said that the remaining pro- 
perty isliable to be transferred by the judgment- 
debtor. Until thesale by the Collector is confirmed, 
hie powers and dutiesunder Sch. III, para. 11 of the 
Code of Civil Procedure do not cease and until then 


the property is under his management. Mahadeo v. ' 


Krishnaji (1) and D. B. Seth Ballabhdass v Sobha 
Singh (2), relied on. [p: 786, col. 1.] 

Under the proviso added to sa. 20 of the Limitation 
Act in 1927, it is necessary that except in the case of 
a payment of interest made before the Ist day of 
January 1928, an acknowledgment of the payment 
appears inthe hand-writing of or in a writing signed 
by a person making the payment. 

Held, that the document in question could not be 
taken as an acknowledgment either under s. ior 
under s. 20 of the Limitation Act. [p. 787, col. 2.] 

Section 65, Contract Act, applies to transfers also. 
Bhola Nath v. Makarani Koer (3), Raja Mohan 
Manucha v. Nisar Ahmad Khan (4) and Harnath 
Kunwar v. Indar Bahadur Singh (5), relied on. 

Where the plaintiffs fail to claim any relief under 
s. 65 of the Contract Act in the Court below and do 
not also raise the point in their memorandum of 
appeal, they should not be allowed to raise the point 
at the last moment. Theycan seek a remedy under 
this section by a separate suit. Barkat Ram v. 
Anant Ram (6), relied on. [p. 788, col, 1.] 

F.O. A. against the order of the Addi- 
tional Sub-Judge of Sultanpur, dated 
August 2, 1935. | 

Dr. K. N. Katju and M.H. Qidwai, for 
the Appellants. - 

Messts. Akhlague Husain and 
Hussain, for Respondents Nos. 1 to 5. 

Mr. Bhagwatt Nath Srivastava, for Res- 
pondent No. 2. 


Abrar 


Judgment.—This first appeal against a 
decree of the learned Civil Judge of 
Sultanpur has been brought by the plaint- 
iffs to a suit for recovery of money on foot of 
a mortgage. 
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The mortgage deed in suit was executed 
on August 12, 1919, by Iltafat Ahmed 
Khan, father of the defendants-respondents 
in favour of Babu Moti Lal, father of the 
appellants for a consideration cf Rs. 10,000, 
The mortgage property consisted of a vil- 
lage called Mahona Poorab and the claim 
was for recovery of Rs. 17,168-10. 

The defendants raised various pleas, some 
of which were found in their favour and 
others against them. Te main defence to 
the suit, on which the appellant's claim 
has been dismissed, was based on the 
fact that at the time of the mortgage the 
village of Mahona: Poorab was under the 
control of the Collector to whom execution 
of a decree obtained by the Allahabad 
Bank, Ltd., against the father and 
brothers of Jitafat Ahmed Khan had been 
transferred under s. 68 of the Code of Oivil 
Procedure. l 

In order to fully appreciate this defence 
and the plaintiffs’ rejoinder, it is necessary 
togo briefly inuto the history of Iltafat 
Ahmed Khan's family property. 

Titafat Ahmad Khan was one of the 
six sons of Ewaz Ali Khan, late taluqdar 
of Mahona. On July b,” 1908, Ewaz Ali 
Khan mortgaged the entire taluga con- 
sisting of twenty-six villages to the Allah- 
abad Bank, Ltd In 1909, he executed 
several deeds of gift in favour of his wife, 
Musammat Saifuran Bibi and his younger 
sons. Out ofthe twenty-six villages com- 
prising the taluga, the villages ot Mahona 
Poorab, Gadaryadih and Deokali were 
gifted, respectively, to Iltafat Ahmed Khan, 
Musammat Saifuran Bibi and Bashir 
Ahmed Khan (another son of the taluqdar). 
In 1915 the Allahabad Bank obtained a 
decree on the mortgage in its favour and 
the decree was made absolute on June 17, 
1916. Before the decree was made final, 
however, Ewaz Ali Khan died and Yar 
Mohammad Khan's name was brought on 
record as his successor. The Bank put 
its decree in execution and by his order 
(Ex. A-17), dated February 3, 1917, the 
learned Subordinate Judge of Sultanpur, 
holding that the property sought to besold 
was ancestral property of the judgment- 
debtors, transferred the decree for exe- 
cution to the Collector. It may be men- 
tioned that the suit of the Allahabad Bank 
was originally against Ewaz Ali Khan, his 
wife and allhis sons with the exception 
of Yar Mohammad Khan who was made 


a party before the passing of the final dec- 


ree. On January 4, 1919, Yar Mohammad 
Khan applied tothe Collector (Ex. A-9), 
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for permission to mortgage his twenty 
villages to pay off the decree of the Allah- 
abad Bank and this permission having 
been granted (Ex. A-27), Yar Mohammd 
Khan raised a sum of Rs. 1,50,000 by 
mortgaging his taluya to the grandfather 
ofthe present appellants on January 18, 
1919, (ude Ex. A-3}. The amount so raised 
satisfied only a portion ofthe Bank’s dec- 
ree and there remained a balance of about 
Rs. 77,000. On February 15, 1919, the 
Collector ordered the sale of the remaining 
six villages which had been transferred 
by giftto his wife and other sons by 
Ewaz Ali (vide Ex. 4). On June 14, 1919, 
Iitafat Ahmed Khan also applied to the 
Collector for permission to mortgage his 
village of Mahona Poorab to pay off his 
Share of the balance remaining due under 
the decree (vide Ex. 17), anda similar ap- 
plication was made by Musammat Saifuran 
Bibi in respect of her village Gadaryadih. 
Both these applications were dismissed 
and ihe Collector ordered sale of the re- 
maining six Villages with this direction 
that first of all village Gadaryadih be 
sold and then Mahona Poorab and that 
if the full demahd be not satisfied by sale 
of these two villages, the other villages 
were tobe sold each by a separate lot. 
It was also ordered that as soon as by 
the last bid the full amount of demand is 
secured, the auction will be closed (vide 
Ex. A-z0). The sale was fixed for July 
21, 1919. On that date the sale officer 
for some reason or other proceeded with 
the sale of villages Deokali and Gadaryadih 
andas both these villages fetched a total 
price of Rs. 1,05,000, which was more 
than the balance remaining due on the 
Allahabad Bank’s decree, the gale was 
stopped (vide Ex. 9). It was after this 
that Iltafat Ahmed Khan made the mort- 
gage in question in favour of Babu Moti 
uall. 

The main question argued before us 
was whether having regard to the provi- 
sions of para. 11 ot Sch. LI of the Code of 
Civil Procedure, the mortgage of village 
Mahona Poorab to Babu Moti Lall was 
valid. Itis not disputed by the learned 
Counsel for the appellants that so long as 
a property is under the management of the 
Coilector under s. 68 of the Code of Civil 
Procedure, any transfer of it by the judg- 
ment-debtor is wholly void. Itis contend- 
ed, however, that the Allahabad Bank's dec- 
ree having been satisfied by the sale of vil- 
lages Gadaryadih and Veokali and the re- 
mamng icur villages having been released 
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by the sale officer on July 21, 1919, the 
mortgage of Mahona Poorab made by 
Iltafat Ahmed Khan on August 12, 1919, 
was quite valid. The learned Counsel 
relies on the order of the sale officer dated 
July 21, 1919, which says:~- 

“Baqta char mowaziat nilam se bari kiya gae" 

Jhese words have been translated by 
the official translajor as follows:— 

“The remaining four villages were discharg- 
ed from sale”, 

The more correct translation in our opi- 
nion would be: 

a remaining four villages are exempted from 
sale”, 
and we do notthink that the order of 
the sale officer connotes any release of 
the villages from the Collector's manage- 
ment. Besides, para. 11 (1) of the Third 
Schedule of the Code lays down that: 

“So long as the Collector can exercise or per- 
form in respect of the judgment-debtors’ immovable 
property, or any part thereof, any of the powers 
or duties conferred or imposed on him by- paras. 1 
to 10, the judgment-debtor..........shall be incom- 


petent to mortgage, charge, lease or alienate 
such property.........-......except with the written 
permission ofthe Oollector . ......". 


Now can it be said that because the re- 
maining four villages including Mahona 
Poorab were exempted from sale for the 
time being, the Collector's powers under 
paras. l to 10 came to an end. We think 
not. The proceedingsin execution before 
the Collector did not cease upto the date 
of the mortgage in question and there 
was a possibility of the sale of Gadarya- 
dih and Deokali, being set aside for some 
reason or other and the sale of Mahona 
Poorab ordered. In Mahadeo v. Krishnaji, 
60 Ind. Cas. 310 (1) it was held that until 
the sale by the Collector is confirmed his 
powers and duties under Sch. III, para. 11 
of the Oode of Oivil Procedure, do not cease 
and until then the property is under bis 
management. Similarly in D. B. Seth Bal- 


` labhdass v. Sabho Singh, 78 Ind. Oas. 270 


(2) it was held that the proceedings for 
the execution of decrees by a Collector 
should be regarded for the purposes of 
transfers of the property in his hands 
as continuing till their final disposal on 
appeal and that so long as such proceed- 
ings are liable to revisionor appeal it is 
open to the Collector to set asidetthe sale 
or to order the property to be sold or 
take such other action as heis empowered 
to do by the Third Schedule of the Code 
of Civil Procedure. We are in perfect 
agreement with the view taken in these 


(1) 60 Ind, Cas, 310; 16 N L R 194. Ea 
(2) 78 Ind, Cas. 270; A 1 R 1924 Nag. 216, 
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cases and hold that-the village of Mahona 
Poorab was under the control of the Gol- 
lector within the meaning of para. 11 (1) of 
the Third Schedule when the mortgage in 
question was made by Iltafat Ahmed 
Khan. We, therefore, uphold the finding of 
the learned Judge of the Court below that 
the mortgage in question was invalid. 

Next it was urged on behalf of the ap- 
pellant ethat even if the mortgage 
was invalid the Court below ought to 
have decreed the plaintiffs’ suit on the 
personal ‘covenant made by Iltafat Ahmed 
Khan. The Court below held that the 
claim for asimple money decree was bar- 
Ted by time. Ordinarily a claim to enforce 
the personal covenant in the present 
case would be within time upto August 
12, 1928, asthe loan was repayable after 
three years and the bond was a registered 
bond but the learned Oounsel for the 
appellants contends that limitation was 
extended by payments made by the defen- 
dants of interest from time to time. No 
doubt the plaintiffs alleged and the defen- 
dants admitted that a total sum of Rs. 8158-5 
was paid by Iltafat Ahmed Khan, and the 
defendants on account of interest due on 
the mortgage deed in suit but under the 
proviso added to s. 20 of the Indian 
Limitation Act in 1927, it is necessary that 
except in the case of a payment of in- 
terest made befcre January 1, 1928, an 
acknowledgment of the payment appears 
in the hand-writing of or in a writing 
Signed by a person making the payment. 
In this connection the learned Counsel for 
the appellants relies on a letter (Ex. 9) 
said to have been sent by Maqsud Ahmed 
Khan defendant-respondent No. 2, to the 
plaintiffs’. father on May 6, 1932. That 
letter runs as follows : 


“My dear Babu Saheb, 


Compliments. About three weeks back I had 
received a letter from you in demand of interest, 
after which I sent my agent Skams ud-Din Khan 
to your place but he could only see Raja Mohan 
Saheb, and his younger brother as you were too 
busy to have an interview with him. When he 
again made acall on you in the morning he was 
told that you had gone to Allahabad or Lucknow. 
Having no alternative he came back, This year, 
Sarkar has remitted nearly 50 per cent. of the rent 
to others in my Hlaga; the Congress influence ig 
Strong enough to create a lot of obstacles in 
collections. I request you to kindly grant me 
extension oftime and allowing me to deter pay- 
ment of interest in this instalment. I shall, without 
fail, pay the sum of interest along with the next 
instalment. In these days I have another calamity 
to face with because Raja Saheb of Mohona has 
filed a case against me -and so I am short of 
expenses, You are an old friend of my father.and 
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I consider you to be my patron, hope that you 
shall always prove yourself benevolent to me. 


I hope to see you personally on 12 or13 May.” 
‘“Sd.) MAQSUD AHMED.” 


We are unable to accept the learned 
Counsel’s contention with regard to this 
document and are of opinion thatit cannot 
be taken as an acknowledgment either 
under s.19 or under s. 20 of the Indian 
Limitation Act. Apart from the question 
how far one of the debtors can bind the 
others by his acknowledgment, there is 
absolutely nothing to show that this letter 
refers tothe debt in suit. Indeed, from 
the facts that this letter was not put to 
Magsud Ahmed Khan while he was in the 
witness-box, that Maqsud Ahmed Khan 
is not the eldest son of Iltafat Ahmed 
Khan and that the letter appears to have 
been written by Maqsud Ahmed Khan in 
his personal capacity, we are inclined to 
think that it does not refer to the debt 
in suit. It was said that there is no 
suggestion that any debt was due to the 
plaintiffs’ father by Maqsud Ahmed Khan 
alone but it was for the plaintiffs who 
rely on this document to show that it 
related to the debt in suit and not for the 
defendants to show that it did not. We 
may also note that no reliance appears to 
have been placed on this letter before the 
learned Civil Judge. 

As, therefore, there is no acknowledg- 
ment of the payment of interest after 
January l1, 1928, in the hand-writing of or 
any writing signed by the defendants and 
as neither is there any acknowledgment 
under s. 190f the Indian Limitation Act 
within six years after August 12, 1928, we 
agree with the Court below that the plain- 
tiffs’ claim for money decree was barred 
by time. 

Lastly, the learned Oounsel for the appel- 
lants took his stand on s. 65 of the Indian 
Contract Act and argued that though the 
mortgage made by lltafat Ahmed Khan 
be held to be invalid, the plaintiffs were 
entitled to recover their money under that 
provision of law. To this the reply of 
the learned Counsel for the respondents 
was that s. 65 of the Contract Act applied 
to agreements and contracts and not to 
translers of property and that as in the 
present case there was a transfer in 
favour of the plaiutifis’ father and not only 
a mere contract or agreement, the plaintiffs 
could not avail themselves of s. 65. With 
this we do not agree as s. 65 of the 
Contract Act was applied to transfers not 
only by this Court but also by their 
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several cases (vide Bhola Nath v. Maharani 
Kuar, 1936 O. W. N. 439 (3), Raja Mohan 
Manucha v. Nisar Ahmed Khan, 1936 
O. W. N. 1033 (41, Harnath Kunwar v. 
Indar Bahadur Singh, I. L. R. 45, 
All. 179 (5). 

Another objection taken on behalf of 
the respondents to the plaintiffs’ claim for 
a relief under s. 65 of the Indian Contract 
Act was based on the ground that no such 
relief was asked for by the plaintiffs in 
their suit. This objectionis in our opinion 
well founded and in the circumstances of 
the case we think that the plaintiffs should 
seek a remedy under s. 65 of the Indian 
Contract Act by a separate suit. In 
Barkat Ram v, Anant Ram, 31 Ind. Cas. 
§32 (6), the Court refused to grant relief 
under s. 65 of the Contract Act on the 
ground that no such relief was claimed 
in the suit which was one for dissolution 
of partnership and rendition of accounts 
and the Court thought that a relief under 
s. 65 of the Indian Contract Act could 
not be granted without amending the 
plaint and directing the trial of the suit 
de novo. The plaintiff in that suit did 
not claim any such relief in the Conrt 
below and even the memorandum of 
appeal did not contain a prayer to that 
effect. The same is the case here inaa- 
much as not only did the plaintiffs fail to 
claim any relief under s. 65 of the Con- 
tract Act in the Court below but did not 
also raise the point in their memorandum 
of appeal. 

Another point raised on behalf of the 
respondents was that the claim under s. 65 
of the Indian Contract Act is barred by 
limitation. We do not considerit advis- 
able to express any opinion on this point 
as we have held thatthe plaintiffs are not 
entitled to relief unders. 65 in this case, 
but should seek their remedy by a sepa- 
rate suit. 

In the end the learned QOounsel for the 
appellants argued though in a half-hearted 
manner, that the village of Mahona Poorab 
was not ancestral in the hands of Iltafat 
Ahmed Khan within the meaning of the 


(3)(1936) O W N 489; 162 Ind Oas. 362; 8 R O 364 
n a L R 25; A LE 1936 Oudh 280. i 

(4 ) 1033; 164 Ind. Cas. 945; 1936 O 
s 9 R O 108; A IR 1937 Oudh 87. on 

5) 45 A 179; 71Ind. Cas 629: A I R1922 P C 403: 
90% A LR270;9 O L J 652; 44 M L J489: 7G 
L J 346; 27 O W N 949; 50 I A 69; 18 L W 383; 26 
O 0 223; 33M L T 216; 5 P L T 281; 2 Pat. L R 237 
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rules framed by the Government under 
s. 70 of the Code of Civil Procedure. As 
to this it is sufficient to say that the 
plaintiffs having raised no such plea in the 
trial Court they cannot be allowed to raise 
it at this stage. In paras. 15 and 16 of 
the written statement of defendants Nos. 1 
to5it was clearly pleaded on November 
30, 1934, that the property to which the 
mortgage in suit related was “under the 
control of the Collector under Sch. [Tl of 
the Code of Civil Procedure, and that 
therefore the mortgage was null and void. 
On Il'ecember 8, 1934 the statement of the 
plaintiffs’ Pleader was recorded by the Court 
in respect to the plea raised by the de- 
fendants and what the Pleader for the plain- 
tiffs stated with regard to the pleas com 
tained in paras.15 and 16 of the written 
statement was that: 

“The property in dispute io the present suit 
was not under the control of the said Oollector 


at the time the mortgage deed in suit was execut- 
ed, It had been released by him before the said deed 


“was executed.” 


Nothing was said as tothe property not 
being ancestral. Moreover, the question 
that the property was ancestral was decided 
by the Court between the plaintiffs’ pre- 
decessor-in-interest and the present defen- 
dants by its order Ex. A-17 dated February 
3, 1917, and no objection to that order 
was ever taken by the plaintiffs or their 
predecessor. 

The result therefore is that the appeal 
fails and is dismissed with costs. 


D. Appeal dismissed, 


CALCUTTA HIGH COURT 
Civil Suit No. 1990 of 1935 
April 10, 19386 
MONAIR, J. 

MAYADAS BHAGAT— PLAINTIFF 
versus 
COMMERCIAL UNION ASSURANCE 
Co., Ltp.~ DEPENDANT 

Civil Procedure Code (Act V of 1908), 0. VII, r. th, 
ss. 11, 13—Application for rejection of plaint— 
Court, if can go beyond the pleadings—‘Suit' in 
8. ll—Whether includes arbitration proceedings in 
foreign Court of competent jurisdiction—Limita- 
tion Act IX of 1908), s. ld—Court, if includes 
foreign Court—Policy of insurance—‘Action', mean- 
ing of—Action on policy, if includes arbitration 
proceedings. o. 

The Court in arriving at a decision on a pre- 
liminary point is not entitled to go outeide the 
pleading, and the Court is similarly restricted in 
deciding an application under O. VII, r. AI of the 
Code of Civil Procedure. Chand Koer v. Partab 
Singh (1), Seth Kanhaiya Lal v. National Bank of 
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India, Ltd. (2), Attorney-General, Duchy of Lancaster 
v. L.N.& W. Ry. (3) and Peru Republic v Peruvian 
Guano (4), relied on. 

Arbitration proceedings are included within the 
word “suit” in s 11 of the Code and matters 
which had been fully dealt with in those proceed- 
ings cannot be re-opened in a subsequent suit. This 
principle applies even if the proceedings took place 
in a foreign Court of competent jurisdiction where 
the decision was arrived at after taking evidence 
and after going into the merits of the case. Rajmal 
Girdharilahv. Maruti Shivram (5) and Guru Charan 
Sirkar v. Uma Charan Sirkar (6), relied-on. 

The word ‘Court’ in s. 14, Limitation Act applies 
only to Courts in British India and does not include a 
foreign Court such as a Court ina Native State. An 
arbitrator might take into consideration the principles 
of the Limitation Act and exclude from the period 
of limitation time spent in a previous infructuousg 
arbitration, Hart Singh v. Mohamad Said 7) 
and Ramdutt Ram Kissendas v. E. D. Sassoon & 
Co. (8), referred to. 

Held, that the word “action” is used in the policy 
as being the word defined ins, 225 of the Judicature 
Act, 1925, as a civil proceeding commenced by writ 
or in such other manner as may be prescribed by 
rules of Court, and corresponding in meaning to the 
word “suit” in India, but where the policy provides 
that on differance as to the amount of loss it 
should be a condition precedent to any right of 
action on the policy that the arbitrator's award as 
to loss was first to be ascertained, an action on the 
policy would not include proceedings to enforce 
the award. , 

Mr, Isaacs, for the First Defendant-Peti- 
tioners. | 

Messrs. S. N. Banerjee and Surita, for the 
Plaintiff 

Messrs Clough and K.. Bose for the Second 
Defendant (Lloyds Bank). 


Judgment.—On November 12, 1935, 4 
suit was filed by Maya Das Bhagat against 
the Commercial Union Assurance Oo. Ltd. 
and Lloyds Bank, Ltd., for a declaration 
that the settlement effected between the 
defendant company and the defendant 
Bank in respect of the amount due under 
the plaintiffs policy of insurance with the 
defendant company was nut binding on 
the plaintiff and for a decree for the 
amount claimed by the plaintiff under the 
said policy of insurance. 

The defendant company have brought 
the present application supported by the 
defendant Bank for an order that the 
plaiut be rejected on the ground that it 
discloses no cause of action and is barred 
by lmitatioa and res judicata. 

The plaint alleges that on J anuary 22, 
1930 the plaintiff insured his  stock-in- 
trade at Srinagar in Kashmir with the 
defendant company for Rs. YO CO00 and 
assigned the insurance policy to the defend- 
and Bank ag additional security for the 
plaintiff's overdraft account. 

One week later, on January 29, 9 fire 
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occurred on the plaintiff's premises and 
the goods covered by the policy were 
distroyed to the value as alleged of 
Rs. 1%,370. Intimation of the fire and of 
the loss was given to the defendant on 
January 30, and the defendant company 
took possession of the salvaged stock on 
the same date. 

That on February 12, the defendant 
company informed the plaintiff that it had 
appointed an assessor to investigate the 
loss, and on February 18, the plaintiff gave 
particulars in writing of the loss. 

On March 10, the defendant company 
refused to accept a sum” of Rs. 7,500 
at which the assessor was said to have 
valued the loss. 

The plaintiff then alleges that a dispute 
had arisen asto the amount of Joss which 
entitled him under the policy to seek 
arbitration. 

The defendant company refused to join 
in the arbitration and the plaintiff's arbitra- 
tor on October 27, 1930, awarded the plain- 
tiff Rs. 18,370 for the loss of goods and 
Rs. 1,000 for costs. 

Paragraph 8 of the plaint summarises 
proceedings in the Kashmir Courts from 
November 25, 1930, to July 1934. The 
plaintiff applied before the District Judge 
to file the award. His application was 
refused but on appeal tke High Court 
remanded the matter to the District Judge 
for trial. The District Judge again refused 
to file the award, and the High Court dis- 
missed an appeal from the order of the Dis- 
trict Judge on July 17, 1934. 

On July 1, 1934, the plaintiff owed the de- 
fendant Bank Rs. 2,279-8-5, andin August 
1934, the "agent and representative of the 
defendant company and of the defendant 
Bank, while acting as the agent and 
representative of both the defendants, 
wrongfully, collusively and in fraud of the 
plaintiff purported to settle the plaintiff's 
claim under the said policy of insurance for 
the sum of Rs. 2,279-8 5.” 

The plaintiff then alleges that by this 
“wrongful, collusive and fraudulent act” 
he had suffered loss and damages amount- 
ing to Rs. 16,090-7- 7. 


Paragraph 14 of 
follows :—~ 

“The cause of action arose partly in Calcutta 
where the defendants carry on business and where 
the proposal for insurance was communicated and 
accepted and where the said policy was issued 
and insurance effected and partly in Srinagar where 
the loss and damage occurred and where the 
settlement was fraudulently and collusively effected 
as aforesaid and arose against the defendant com- 


the plaint is asg 
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pany on January 29, 1930, and on October 27, 1930. 
No part of the cause of action against the defend- 
ant company is barred by limitation by reason 
of the proceedings taken as referred to in para. 8 
of the plaint.” 


The prayers are for a declaration that the 
said settlement is mot binding on the 
plaintiff and for a decree for the sums 
alleged as loss and damage. 

The application is supported by an 
affidavit and the plaintiff has filed an 
affidavit in opposition but at the outset it 
was contended by the plaintiff that on an 
application of this nature the Court is 
not entitled to look into affidavits and 
that the application must be decided on 
the plaint alone. 

Mr. Isaacs for the defendant company 
contends that he is entitled in any event to 
refertothe plaintand the documents men- 
tioned in the plaint and in arguing his case 
he has referred to the plaint, the policy of 
insurance and the judgments of the Kashmir 
Courts before whom the matter has already 
been agitated. 

Reference has been made during the 
arguments to O. XXV of the Rules of the 
Supreme Court in England and to cases 
decided under those rules, more especially 
to O. XXV, r.4, of the R. 5. ©. which 
provides that the Court or a Judge may 
order any pleadings to be struck out on 
the ground that it discloses no reasonable 
cause of action or answer, and in case 
of the action or defence being shown by 
the pleadings to be frivolous or vexatious, 
the Court may order the action to be 
stayed or dismissed or judgment to be 
entered accordingly, as may be just. 

The rule which is called in aid in similar 
applications under our Code of Civil Pro- 
cedure is O. VII, r. 1], which provides that 
a plaint shall be rejected. 

(a) Where it does not disclose a cause 
of action. 

In explaining the meaning of “cause of 
action” Lord Watson saidin Chand Koer 
v. Partab Singh (1): 

“The cause of action has no relation whatever 
to the defence which may be set up by the defend- 
ant nor does it depend upon the character of the 
relief prayed for by the plaintiff, it refers entirely 
to the grounds set forth inthe plaint as the cause 
of action or in other words to the media upon which 


the plaintiff asks the Court to arrive at a conclusion 
in his favour.” 


It is contended on behalf of the applicant 
that the Indian rule is wider than the 
English. 

The English rule is entitled :— 

“Proceedings in lieu of demurrer” and 

£ rA A} 156; 16 © 98; 5 Sar 243; 12 Ind. Jnr, 
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in this connection it is interesting to refer 
to the words of Lord Moulton in Seth 
Kanhaiya Lal v. National Bank of India, 
Ltd. (2). There the respondent Bank 
pleaded that the “suit as framed will not 
lie” and it was admitted “that this plea 
is In substance identical with the more 
usual form of plea namely thatthe plaint 
discloses no cause of action.” 4 

The District Judge heard an argument 
on the preliminary plea and decided in 
favour of the defendant and dismissed 
that portion of the claim which related to 
the recovery of money. 

The Chief Court dismissed an appeal 
from that order, and from that decision an 
appeal was taken to the Privy Council. At 
page 62 of the report, Lord Moulton says :— 

“Both the District Judge and the Chief Oourt 
have clearly stated that the decisions “which they 
have given are based on the allegations in the 
plaint, and that for the purposes of such decisions 
these allegations must be taken to be true in fact. 
This is a necessary consequence of the nature of 
the plea, and the same understanding must apply 
to the present judgment. In asking the Court to 
decide an issue like the present (which is essentially 
a demurrer by whatever name it may be called) 
the defendants must be taken to admit for the sake 
of argument that the allegations of the plaintiff 
in his plaint are true modo et farma. In so doing 
they reserve to themselves the right to show that 
these allegations are wholly or partially false in 
the further stages of the action should the pre- 
liminary point be overruled, but so far as the 
decision on the preliminary point is concerned, 
everything contained in the plaint must be taken 
to be true ag stated.” 


It will be seen that the Noble and 
Learned Lord refers to proceedings under 
the Indian rule as’ in the nature of 
demurrer and stresses the fact that the 
allegations in the plaint must be taken 
to be true. There is no suggestion that 
the defendant is entitled on the prelimin- 
ary plea to refer to anything outside the 
plaint. In the result the appeal was 
allowed and the case was remitted to the 
Chief Court to be sent to the District 
Judge to hear and determine. 

The English decisions under O. XXV, 
r. 4 of the R.S. O. Attomey-General, Duchy 
of Lancaster v. L. N.& W. Ry, (3), and 
Peru Republic v. Peruvian Guano Co. (4), 
lay it down in unmistakeable language 


(2) 40 I A 56; 18 Ind. Cas. 849;17 O WN _ 541; 
(1913) M W N 408; 13 ML T 406;11 A L J 413; 17 
OL J 478; 15 Bom. L R 472; 184 P L R 1913; 25 
ML J10t; 40C 598(PC). 

z (9) (1992) 3 Ch. 274; 62 L J Oh. 271; 2 R 84; 67 L 


(4) (1887) 36 Ch. D 489; 56 L J Oh. 1081; 57L T 
337; 36 W R 217, 
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that the Court in arriving at a decision 
on the preliminary point is not entitled to 
go outside the pleading, and in my opinion, 
the Court is similarly restric'ed in decid- 
ing-an application under O. VII, r. 11 of 
the Code of Civil Procedure. 

Assuming this to be so, Mr. Isaacs 
argues that the plaint in suit gets out 
the legal effect of the policy and the judg- 
ments of the Kashmir Courts. 

In my view reference may be made to 
the policy which is in terms incorporated 
in the plaint, but the effect of the judg- 
ments appear tome to have been deliber- 
ately withheld and the draftsman has confin- 
ed himself to setting out the mere oux« 
come of the litigation at each stage. In 
my opinion the Court is not justified in 
taking into consideration the judgments of 
the Kashmir Courts for the purpose of 
deciding this application. 

Finally, Mr. Isaacs contended that the 
Uourt under its inherent jurisdiction was 
entitled to look not merely at the plead- 
ings but even at the affidavits and he 
relied on the statements to that effect in 
the English decisions. 

The answer is that this application in 
form comes -under O. VI; r.11, and must 
be confined to the narrower horizon which 
has been prescribed for arriving at a 
decision under that rule. 

The main grounds on which the plaint is 
attacked are three :— 

(1) That the matters set out have already 
been decided by the Kashmir 
Courts ; 

(2) That the suit is barred by limita- 

“ tion under the terms of the policy, 


an 
(3) That the suit is barred by limita- 
tion under the statutory law of 
limitation in India. 

If I am right in my decision that the 
Court is not entitled to look at the judg- 
ments of the Kashmir Courts, Lam debarred 
from arriving at any conclusion on the 
question of es judicata, but as this matter 
may go further and my decision may not 
be upheld, I record my finding on the 
arguments that have been addressed to me 
on this point. 

It is necessary first to set out the material 
clauses of the policy of insurance. 

Clause 10.— 

“On the happening of any loss or damagethe In- 
sured shall forthwith give notice thereof to the 
company, and shall within 15 days after the loss 
or damage, or such further time as the company 


may in writing allow in that behalf, deliver to the 
company, 
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(a) A claim in writing for the loss and damage 
containing as particular an account as may be rea- 
sonably practicable of all the several articles or 
items of property damaged or destroyed, and of the 
amount of the loss or damage thereto, respectively, 
having regard to their value at the time of the loss 
or damage, not including profit of any kind. 

Sub-clause (b) is immaterial and there 
follows a provision laying upon the in- 
sured the duty of providing all informa- 
tion as to origin and cause of the fire 
together with a declaration on oath of the 
truth of the claim. Saat 

The final paragraph of this claim is im- 
portant | 

‘No claim under this policy shall be pays 
able unless the terms of this condition have 
been complied with.’ 

Clause 11.—Entitles the company on the 
happening of any loss to take possession 
of the damaged property without incurring 
any liability. 

Olause 12.—Provides that all benefit 
under the policy shall be forfeited in certain 
events, including the following:— l 

“If the claim be made and rejected and an action 
or suit be not commenced within 3 months after 
such rejection or (in case of an arbitration taking 
place in pursuance of the 17th condition of this 
policy) within 3 months after the arbitrator or 
arbitrators or umpire shall have made their award. 


Clause 17.—Provides that if any differ- 
ence arises as to the amount of any loss 
or damage such difference shall indepen- 
dently of all other questions be referred to 
arbitration. 

And by that clause there is an express 
stipulation that it shall be a condition pre- 
cedent to any right of action or suit upon 
the policy that the award of the arbitrators 
of the amount of loss or damage, if disputed, F 
should be first obtained. 


Finally by condition 19 the company 
is absolved from all liability after the ex- 
piration of 12 months from the beginning 
of the loss or damage unless the claim is 
the subject of pending action or arbitra- 
tion. 

The policy in addition contained what is 
known as the ‘Calcutta Fire Insurance 
Association's agreed Bank clause’ para. 4 
of which provides that any adjustment or 
settlement in connection with a dispute 
between the company and the insured, if 
made by the Bank, shall be valid and 
binding on all parties insured thereunder. 

Before considering whether the matters 
now in issue are ves judicata it is neces- 
sary to refer to the judgments of the Kash- 
mir Courts. , 

The District Court held on the first issue 
that it had jurisdiction to try the suit. The 
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insured admitted that he did not submit 
any claim within 15 days in compliance 
with cl. 10 of the policy and the Court 
held that the company had insisted on 
and had not waived compliance with this 
provision. The company's offer to settle 
the claim for Rs. 7,500 wasex gratia and 
was not based on any actual estimate of 
the loss, nor wasit made after the claim 
of the insured had been submilted. In 
consequence there was no difference between 
the parties as contemplated by cl. 17 of the 
policy and the matter was not fit for refer- 
ence to arbitration within the meaning of 
that clause. 

The Court further found that the arbi- 
trator had exceeded his authority and had 
been guilty of many irregularities which 
invalidated the award and that since its 
pecuniary jurisdiction was limited to 
Rs. 10,000, there was no jurisdiction to 
entertain the suit. 

The High Court of Kashmir on appeal 
held that the District Court had jurisdiction 
because the matter had been sent to it on 
remand; that admittedly no notice had been 
sent in conformity with cl. 10 and no ex- 
tension of time had been granted. In the 
circumstances they dismissed the appeal 
without considering the other findings of the 
trial Court. 

From the above it” will be seen that the 
Kashmir Courts had both come to a deci- 
sion that the failure of the insured to give 
the notice contemplated by cl.10 of the 
policy invalidated the arbitration proceed- 
ings and disentitled the insured to recover 
the amount found by the arbitrator. 

In the trial Court witnesses were exa- 
mined and comment was made on the 
irregular manner in which the arbitrator 
had assessed the damage, yet in the present 
suit the plaintiff is claiming the exact 
amount of the award, including the costs 
thereof, after deducting the payment made 
by the company in settling his overdraft 
with the defendant Bank. In my opinion 
it is abundantly clear that the insured 
having failed to obtain the amount of his 
award in Kashmir is now seeking to recover 
the same sum onthe same grounds in the 
Courts of British India. 

Certified copies of the judgments of tke 
Kashmir Courts have been produced and 
under s. 14 of the Code of Civil Procedure 
prima facie they are conclusive as 
judgments of a foreign Court of compe- 
tent jurisdiction. Moreover, the Kashmir 
Court was the forum chosen by the insured 
and he contended throughout that it was 
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a Court of competent juriediction. Further- 
more, he has himself referred to those 
proceedings in his plaint without any sug- 
gestion that they were without jurisdiction. 
I have already pointed out that those 
judgments were pronounced after receiving 
evidence and goirg into the merits of the 
case. They are accordingly conclusive of 
the matters adjudicated upon between the 
parties and in my opinion these are the 
same matters which are directly and sub- 
stantially at issue between the parties in the 
present suit. 

Mr. Surita refers to s. 11 of the Code of 
Civil Procedure and contends that the pro- 
ceedings in Kashmir were not a suit and 
he relies on the case of Rajmal Girdhrilal 
v Maruti Shivram (5), but the provisions of 
s. 13 of the Civil Procedure Code declare 
that a foreign judgment shall be conclu- 
sive as to any matter thereby directly ad- 
judicated upon between the same parties 
except in certain circumstances which do 
not apply to this case. The definitions in 
s 2, sub-ss. (5), (6) and (9) of the Code are 
in my opinion conclusive that the judg- 
ments of the Kashmir Courts are foreign 
judgments and in Guru Charan Sirkar v. 
Uma Charan Sirkar (6) a Division Bench 
of this Court has held that arbitration 
proceedings would be included within the 
word ‘suit’ in s. 11 of the Code and that 
matters which had been fully dealt with 
in those proceedings could not be re-opened 
in a subsequent suit. 

Mr. Surita next contended that the Kash- 
mir Courts had jurisdiction but that they 
exceeded their jurisdiction in deciding the 
applicability of cl. 10 of the policy. But 
under Sch. Il, para. 21 of the Code of Oivil 
Procedure, the Court is bound to be satisfi- 
ed that the matter has been properly 
referred to arbitration and in this connec- 
tion they were bound to enquire into the 
questions that arose under cl. 10. 

The next question that arises is in re- 
gard to limitation under the policy, t. e. 
under the terms to which the parties’ to the 
contract .of assurance have themselves 
agreed. 

Under cl. 12 ifthe claim be made and 
rejected and an action or suit be not com- 
menced within three months after such 
rejection, or, in case of arbitration, within 
three months of the award, all benefit under 
the policy is to be forfeited. 

Mr. Surita relies on the word “action” 


36 45 B 329; 59 Ind. Cas. 755; 22 Bom. L R 
77, 
(6) 26 C W N 940; 70 Ind, Oas. 985. 
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which is used again in cls. 17 and 19 and 
contends that this word is wider than “suit 
and refers to any proceedings, including 
arbitration proceedings, in prosecution of 
his claim, and he contends that he com- 
menced an action within the meaning of 
cl. [2 in the Kashmir Courts. I cannot agree 
with this contention. The defendant com- 
pany isan English Company and I have 
noj doubt that the word “action” is used 
inj the policy as being the word defined 
im s. 225 of the Judicature Act, 1925, as a 
civil proceeding commenced by wit or in 
such other manner as may be prescribed 
by rules of Court, and corresponding in 
meaning to the word suit’ in India 

This is clear when we look at cl 17 
which provides that if there is any differ- 
ence asto the amount of loss it shall be 
a condition precedent to any right of action 
or suit upon this policy that an arbitrators 
award of the amount of the loss be first as: 
certained. g 

An action on the policy cannot include 
proceedings to enforce the award. It is 
not clear when a claim was made. but as- 
suming it was made, it was rejected when 
the company on July 11, 1930, refused to 
arbitrate un the ground that they had recei- 
ved no notice in compliance with el 10, and 
no sult was brought within three months of 
such rejection. 

The company is also entitled to avoid 
liability under the provisions of cl. 19 of 
the policy. 

The plaintiff has made serious allegations 
in his plaint in regard to the adjustment 
that took place between the defendants. 
Fraud and collusion are alleged without 
any attempt to support those allegations by 
particulars and the pleading is undoubted- 
ly imperfect in that respect, but the only 
question pertinent is whether the defendants 
are entitled to rely on cl. 4 of the agreed 
Bank clause and maintain that the settle- 
ment once effected cannot he called in 
question by the insured. The meaning of 
the clause is clear; it is one of the terms 
10 Which they have agreed, and in my 
opinion they are bound by it and the settle- 
ment is conclusive of the dispute 

Finally it is contended by the defendants 
that the suit must on the face of it fail under 
the Indian Statute of Limitation. 

It is agreed that Art. 86, applies and 
under that Article a suit must be brought 
within three years from prof of loss. 

The plaintiff in para. 14 of his plaint 
alleges that his cause of action arose on 
January 29, 1930, and October 27, 1930. 
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January 29,1930, was the date of the 
fire and October 27, the date of the arbitra- 
tor's award. 

The suit was not instiluted until Novem- 
ber 12, 1935, more than five years after the 
cause of action aruse on the plaintiff's own 
allegation. 

To save limitation Mr. Surita contends 
that he should be entitled to deduct under 
s. 14 of the Limitation Act the time during 
which he has been diligently prosecuting 
another civil proceeding against the defen- 
dant, namely the proceedings in Kashmir. 

But here the plaintiff has to contend with 
a number of difficulties, for s, 14 requires 
that the proceeding shall be founded upon 
the same Cause of action and the plaintiff 
in order to avoid the plea of res judicata 
is bound to contend that the cause of action 
was different. 

Again there was no “defect of jurisdiction 
or other cause of a like nature” to which 
the plaintiff can attribute his failure in the 
Kashmir Courts. ‘Those Courts decided 
against him on the merits. 

Finally the Bombay High Court has held 
that the word ‘Court’ in s 14, applies only 
to Courts in British India and does not 
include a foreign Court such as a Qourt 
ina Native State. That decision has been 
followed by the Lahore High Court in the 
case reported in Hari Singh v. Muhammad 
Said (7), and in my opinion its authority 
is in no way weakened by the decision of 
the Privy Council in Ramdutt Ram Kissen- 
dass v. E. D. Sassoon & Ce. (8) where the 
ratio decidendt was as I understand it than 
an arbitrator might take into consideration 
the principles of the Limitation Act and 
exclude from the period of limitation time 
spent in a previous infructuous arbitra- 
tion. 

The present suit is in my opinion clearjy 
barred by limitation both under the provi- 
sions of the policy and under the general 
law of limitation. 

In the result, the plaint must be rejected 
and the plaintiff must pay the costs as of 
one day’s hearing. The Bank are also entit]- 
ed to costs as of one day’s hearing 


N. Plaint rejected. 
anne 8 Lah. 54; 102 Ind. Cas.523; A IR 1927 Lah. 


(8) 56 O 1048; 115 Ind. Cas. 713; AIR 1929 PO 
103; 29 L W 682;6O WN 473; 330 W N 485; 49 
Or. L J 462; 31 Bom. L R 741; (1929) AL J 254; 56 
M LJ 614; (1929) M W N 546; 56 I A128 (P C). 
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OUDH CHIEF COURT 
Second Civil Appeal No. 97 of 1935 
April 30, 1937 
THOMAS AND Z1A-UL- Hagan, JJ. 
HUSAIN ALI KHAN AND OTHERS—- 
DEFENDANTS - APPELLANTS 

i VETSUS 
AMBIKA PRASAD—PLAINtTIve— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 149, O. VII, 
r. 11 ()—Appeal filed with insuficient court-fees— 
Prayer for time for paying deficiency — Appeal 
admitted and pending without any notice being taken 
of prayer—Appeal, if should be returned to be filed 
with sufficient court-fees—Proper procedure. 

Where an appeal on insufficient court-fee is not only 
admitted but remains pending for several months 
without any notice being taken of the appellant's 
prayer for grant of tims to make up the deficiency in 
court-fee, itis mot a case wherethe court should 
return the memoranda of appeal at once tothe appellant 
to be refiled with full court-fees, but it should allow 
time under s. 149 or under O. VIJ, r. 11 (e) of the Code 
of Civil Procedure, and in such a case no question of 
a sufficient cause under s.5 of the Limitation Act 
arises. Bri; Bhukan v. Tota Ram (10), distinguish- 
ed, Sheo Shanker v. Ram Devi (8) and Deoraj v. 
Kunj Behari (9), relied on. 

S.C. A. against an order of the Subor- 
dinate Judge, Gonda, dated December 18, 
1334. 

Mr. Muhammad Ayub, for ihe Appel- 
lants, | 

Mr. Haider Husain, 


dent. 


Judgment:—This is an appeal against 
an order of the learned Civil Judge of Gonda 
rejecting the defendants-appellant’s appeal 
as time-barred. 

The decree against which the appeal was 
preferred was passed on April 28, 1934. 
The appeal was filed on May 31, 1934. 
Excluding the time that was spent in 
obtaining copies, the appeal was within 
time. It was, however, filed on an insuffi- 
cient court-fee stamp. The appellants in 
para. 7 of their memorandum of appeal 
stated that the proper court-fee was 
Rs. 71-4 and that the appeal was being 
presentedon a court-fee of Rs.36 only. It 
was prayed that time be givento pay up 
the deficiency in the court-fee. The 
Munearim of the District Judge's Court, 
while reporting that the court-fee was 
short, also referred to ground No.7 of the 
memorandum of appeal. No notice of the 
Mungarim’s Report or of the prayer for time 
contained in the memorandum of appeal 
appears to have been taken and the appeal 
was transferred to the Court of the Addi- 
tional Subordinate Judge on July 18, 1934; 
on the next day, August 21, 1934, was fixed 
for the hearing of the appeal and even then 


for the Respon- 
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no notice was taken of the deficiency in the 
court-fee. On August 21, 1934, the appel- 
lants asked for ten days’ time to make up 
the deficiency but on August 22,1934, the 
learned Civil Judge ordered that the appeal 
be returned to the appellants with liberty 
to file it afresh on payment of the full court- 
fee and to make an application under s. 5 of 
the Limitation Act. The appeal was filed 
again on August 28, 1934, with ful court- 
fee and it was prayed that the benefit of 
s. 9 of the Indian Limitation Act be extend- 
ed to the appellants. The learned Civil 
Judge was, however, of opinion that there 
was no good reason for admitting the 
appeal under s.5 and rejected it. Hence 
this appeal by the defendants-appellants. 

The learned Counsel for the appellants 
relied on s.149 of the Code of Civil Proce- 
dure and on O. VII, r.11 (6) of the Code. 
Order VII, r.11, deals with the rejection 
of plaints and cl. (c) provides that the 
plaint shall be rejected where the relief 
claimed is properly valued but the plaint is 
written upon paper insufficiently stamped, 
and the - plaintifl, on being required by the 
Court to supply the requisite stamp paper 
within a time to be fixed by the Court, fails 
to do so. Section 149 is applicable to 
appeals as well as to suits and provides 
that where the whole or any partof any 
fee prescribed for any document by the 
law for the time being in force relating to 
court-fees has not been paid, the Court may 
in its discretion at any stage allow the 
person by whom such fee is payable to pay 
the whole or part, as the case may be, of 
such court-fee; and upon such payment the 
document in respect of which such fee is 
payable shall have the same force and effect 
as if such fee had been paid in the first 
instance. It is argued that under s. 149 the 
Oourt could have granted time to the appel- 
lants to pay up the deficiency in the court- 
fee and that under O. VII, r.11 (ce) read 
with s 107 (2) the Court was bound to fix a 
time for payment of the court-fee. On the 
other hand, the learned Counsel for the 
respondent argues that O. VII, r. 11 of the 
Code of Civil Procedure is not applicable to 
appeals and further that the insufficient 
payment of court-feesin the present case 
being deliberate, the appellants are not 
entitled to the benefit of s. 149. The learned 
Counsel has referred us to the cases of 
J nanadasundari Shaha v. Madhab Chandra 
Mala, I. L. R 99 Calcutta, 388 (1), 
Akkaraju Narayana Fao v. Namburj 

(1) 59 C 388; 138 Ind. Cas. 643; ATR 1932 Cal. 482; 
Ind. Rul. (1932) Oal. 481, 
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Venkata Krishna Rao, 27 Madras Law 
Journal 677 (2), Ram Sahey Ram Pandey v. 
Kumar Lachmi Narayan Singh, 3 Patna 
Law Journal 74 (3), Gursaran Das v. 
District Board, Jullundur, 9 Lahore Law 
Journal 290 (4), Amir Mandal v. Mohan 
Chandra Mandal, I.L. R.3 Patna 337 (5), 
and Ramji Lall v. Shibba, 75 Indian Cases 
667 (6). We have considered these cases 
but the facts of the case before us are quite 
peculiar and are distinguishable from those 
of the cases cited on behalf of the respon- 
dent. On the other hand, in Achut 
Ramachandra Pai v. Nagappa Bab Balgya, 
I. L R. 38 Bombay 41 (7) the facts were 
quite similar to those before us and it was 
held that the lower Court was in error in 
rejecting the memorandum and that it 
ought to have granted time within which to 
supply the requisite stamp and it was 
pointed out that while under e. 582-A of the 
old Code of Civil Procedure the validation of 
insufficiently stamped memoranda of appeal 
was subject to the condition that the in- 
sufficiency of the stamp was caused by a 
mistake on the part of the appellant as to 
the amount of the requisite stamp, these 
words of limitation were omitted from s. 149 
of the present Code. The learned Judges 
said :— 

“The inference appears to be that the Legislature 
by the new provision intended that the Court should 
have a.free and unshackled discretion in this 
matter. There seems, therefore, to be no ground for 
the learned Judge's view that the concession referred 


in s. 149 must be restricted to cases where there was 
bona fide misunderstanding of the law as to valus- 


1% 


tion”. 

In our own Court in Sheo Shankar v. kam 
Dei, 1935 O. W. N., 162 (8), to which one of 
us was a party, it was held that s. 149 of the 
Code of Civil Procedure gives the Court a 
discretion to allow the payment of the court- 
fee at any stage, and in another case in 
Deoraj v. Kun) Behari, 6 O.W. Nọ, 1105 
(9) it washeld that where the Appellate 
Court decides thatthe appellant was liable 
to make good the deficiency in court-fee 
and the appellant is notin a position to 


® 27 ML J 677; 26 Ind, Cas. 33; A IR 1915 Mad. 
4 


(3) 3 P LJ 74; 42 Ind. Cas. 675;5 PL WIS, 
a? Lah. L J 290; 102 Ind. Cas, 615;:28P LR 


(5) 3 Pat. 337; 80 Ind. Cas. 1030; A I R 1924 Pat. 
663; 6P L T 151. l 

(6) 75 Ind, Cas. 667; A I R 1923 Lah. 309. 
a. 38 B 41; 21 Ind. Cas. 337; 15 Bom. L R 


2. 

(8) (1935) O W N 162; 154 Ind. Cas. 135; 19350 L 
R119; 7R.O 445; 1935 R D 78; A I R1935 Oudh 231; 
10 Luck 569. 

(96 0O W N 1105; 124 Ind. Cas. 420; AIR 1930 
Oudh 104; Ind, Rul, (1980) Oudh 228; 5 Luck 474, 
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make it good at once, the Appellate Oourt 
ought to allow the appellant reasonable 
time within which to make good the 
deficieny before dismissing his appeal 
under O. VIT, r. 11 (e) of the Code of Civil 
Procedure. 

In view of these cases and of the special 
Circnmstances of the present case, we are 
clearly of opinion that the order rejecting 
the appeal as time-barred is bad. 

The learned Judge of the Court below in 
rejecting the appeal purports to have done so 
according to a ruling of the Allahabad High 
Court reported in Brij Bhukan v. Tota Ram, 
I. L. R.50 Allahabad 980 (10) but that case 
lays down thatif an appeal is presented 
with insufficient court fee, it should be 
returned at once to the appellant to be 
refiled with full court-fee. In the present 
case, as we have noted above, the appeal 
was not only admitted but remained pend- 
ing for several months without any notice 
being taken of the appellants’ prayer for 
grant of time to makeup the deficiency in 
court-fee. It was not, therefore, a fit case 
to be dealt with in the manner suggested by 
the Allahabad ruling referred to above. 
The lower Appellate Court not only could 
have allowed time under s. 149 but should 
have done so under O. VII, r. 11 (eof the 
Oode of Civil Procedure, and in this view of 
the case no question of a sufficient cause 
under s. 5 of the Indian Limitation Act 
arises. 

We, therefore, allow this appeal with costs 
and send the case back to the lower 
Appellate Court with directions to restore 
the appeal to ita original number and 
dispose of it according tolaw. 

Appeal allowed. 


D. 
(10) 50 A 980; 118 Ind. Cas. 228; A I R 1929 All. 75: 
62 A LJ 1199; Ind, Rul. (1929) All.’820. 





ALLAHABAD HIGH COURT. 
First Civil Appeal No. 550 of 1933 
January 21, 1937 
HARRIES AND Racsupa SINGH, JJ. 
JAFAR HUSAIN—Derenpant—Apprutant 
VETSUS 
BISHAMBHAR NATH—PLAINTIPp—- 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0O. XXXIV, 
r. 1l—The expression “On the principal amount 
found or declared due” refer not only to principal sum 
but also to amount due on interest which has become 
part of principal—Interest from date of suit till date 
of redemption on principal sum with interest can be 
awarded if deed provides it. 

The words “on the principal amount found or 
declared due” incl. (a), sub-cl. (2) of O. XXXIV, 
r. 14, Civil Procedure Code, refer not only to the 
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principal sum secured by the mortgage-deed but also 
to the amount due on account of interest which has 
become a part of principal in accordance with the 
terms of the deed on the date when the preliminary 
decree is prepared. There isno force in the conten- 
tion that the Legislature when they used the words 
“ due or declared to be due” in r. 11, enacted that 
in calculating interest from the date of the suit till 
the date fixed for redemption, no interest on inter- 
est was to be allowed tothe mortgagee in spite of 
the terms of the mortgage-deed. Jagannath Prasad 
v. Surajmal Jalal (1), relied on, Rajendra Bahadur 
Singh v. Raghubir Singh (3) and Tara Chand v. 
Haibat Shah (4), referred to, Chotey Lal v. Mohamad 
Ahmad Ali Khan (2), dissented from. A 

F.C. A. from the decision of the Civil 
Judge, Agra. | 

Messrs. B. Malik and Jagdish Swarup, 
for the Appellant. 

Mr. G. S. Pathak, for the Respondent. 

Judgment.— This is a defendant's appeal 
arising out of final decree proceedings in 
a mortgage suit. The plaintiff obtained a 
preliminary decree on the basisofa mort- 
gage deed un March 15, 1938, and in due 
course applied for the preparation of a 
final decree when the defendant took certain 
objections. We are concerned with only 
one of them in this appeal. The defen- 
dant claimed that under the terms of the 
preliminary decree, the plaintiff was not 
entitled to the total interest claimed by 
him. ‘This objection was disallowed by the 
Court below, and it was ordered that a final 
decree be prepared. The defendant has 
now come up in appeal to this Court and the 
only point which we have to decide is whe- 
ther the defendant is entitled to a reduc- 
tion in the interest granted by the Oourt 
below under the terms of the final decree. 
In Jagannath Prasad v. Surajmal Jalal 
(1), their Lordships of the Privy Council 
held that: 


“On a preliminary decree for foreclosure or sale 
under ©. XXXIV, rr. 2, 4, Civil Procedure Code, 
1908 a mortgagee was entitled to interest “at the 
rate, and with the rests, stipulated in the mortgage 
down to the date fixed for redemption by the 
decree ; and if the decree wes varied on appeal, down 
to the date fixed for redemption by the Appellate 


Code.” 


This decision was given in the month of 
October, 1926. Both parties to the appeal 
are agreed before us that before the enact- 
ment ofr. 11, O. XXXIV, the law was as 
sated in the above-mentioned judgment of 
their Lordships of the Privy Council. The 
plaintiff contends that the law is still the 
same asit was when the case reported in 
Jagannath Prasad v. Surajmal Jalal (1) 
was decided by their Lordships of the Privy 

(1) 54 O 161; 99 Ind. Cas. 686; A I R 1927 P Cl; 
54 PANG 3 A DJ 83: 4 OWN 46; 31C0W N 
390; 52 M L J 373; 38 M L T 73,8 P L T 173; 45 
OL'J 279; 29 Bom. L R 752 (P ©). 
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Council. The contention of the defendant 
is, however, different. In 1930, r. Ll œ 
O. XXXIV, was enforced for the first 
time and the contention raised by Mr. 
Malik, learned Counsel for the defendant, 
is that by the introduccion of r 1l, 
O XXXIV, the Legislature has changed 
the law on the subject. This is the only 
question for consideration in this appeal 
before us. Before proceeding fo discuss 
the point in issue, we may be permitted to 
point out that Sir Dinshaw Fardunji Mulla 
in his Code of Civil Procedure expressed 
the opinion that this new rT. 11 of O. XXXVI, 
gives effect to judicial decisions under the 
Transfer of Property Act of 1882 and 
under O. XXXIV of the Code. That is 
to say, it places in the Civil Procedure Code 
a rule laying down how the interest is to 
be calculated. Rule 11 of O. XXXIV, 
enacts as Íollows : 

“In any decree passed in a suit for foreclosure, sale 
or redemption, where interest is legally recoverable, 
the Court may order payment of interest to the 
mortgagee as follows, namely : 

(A) Interest up to the date on or before which 
payment of the amount found or declared due is 
under the preliminary decree to be made by the 
mortgagor or other person redeeming the mortgage : 
(4) On the principal amount found or declared 
due on mortgage at the rate payable on the princi- 
pal, or where no such rate is fixed, at such rate as 
the Court deems reasonable. (it) On the amount 
of the costs of the suit awarded to the mortgagee 
at such rate as the Oourt deems reasonable from 
the date of the preliminary decree and, Gii) On the 
amount adjudged due to the mortgagee for costs, 
charges and expenses properly incurred by the 
mortgagee in respect of the mortgage security up to 
the date of the preliminary decree and added. to 
the mortgage money, at the rate agreed between the 
parties, or failing such rate, at the same rate as is 
payable on the principal, or failing both such rates 
at nine per cent. per annum; and 

(B) Subsequent interest up to the date of reali- 
zation or actual payment at such rate as the Court 
deems reasonable. (7) On the aggregate of the 
principal sums specified in cl. (a) and of the interest 
thereon as calculated in accordance with that clause; 
and, (ii) On the amount adjudged due to the mort- 
gagee in repect of such further coets, charges and 
expenses as may be payable under r. 10." 

The contention raised by learned Counsel 
for the appellant is that the words “on 
the principal amount found or declared 
due on the mortgage”, in cl. (a), sub-cl. (i) 
have made a change in the method of 
calculating interest, Learned Counsel con- 
tends that the Legislature his enacted 
that in calculating the amount due to the 
mortgagee upto the date fixed for redemp- 
tion, interest from the date of the decree 
till the date fixed for redemption should 
be calculated on the principal sum secured 
by the deed and not on the total amount 
due on the date of the decree on account 
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of principal as well as compound interest. 
In other words, his argument is that the 
view expressed by their Lordships of the 
Privy Council in Jagannath Prasad v. 
Surajmal Jalal (1), is no longer good law. 
As we have already pointed out, their 
Lordships have laid down in that case that 
a mortgagee was entitled to interest at the 
rate, and with the rests, stipulated ‘n the 
mortgage down to the date fixed for 
redemption of the decree. According to the 
arguments of learned Counsel for the ap- 
pellant, this view is no longer correct and 
that having regard to the provisions of r. 11, 
O. XXXIV, Civil Procedure ‘‘ode, the Court 
should not grant any interest to the mort- 
gagee from the date of the decree tili the 
date fixed for redemption on the sum which 
had already become due on account of 
compound interest. We are wholly un- 
prepared to agree with this contention. In 
our opinion, the enactment of r. 11, 
O. XXXIV, has not made any change what- 
soever in the law on the subject and the 
view expressed by their Lordships of the 
Privy Council in the above-mentioned 
ruling still holds good. 

The mortgagee, in our opinion, is 
entitled to interest at the contract rate 
from the date of the suit till the date fixed 
for payment. If the mortgage deed pro- 
vides that interest will be calculated six- 
monthly and ifit was not paid, then it would 
become apart of the principal, then that 
agrement will have to be enforced. Rule 11, 
O. XXXIV, does not provide that at the 
time of calculating the amount due to the 
mortgagee, interest will be allowed only 
on the principal sum secured by the deed 
and noton the interest which, according 
to the agreement of the parties, had become 
part of the principal on the date on which 
the accounts sre taken. Learned Counsel 
has, in support of his contention,. relied on 
a Tuling of the Oudh Chief Court: Chotey 
Lal v. Mohammad Ahmad Ali Khan 12). 
This case certainly supports the contention 
raised by learned Counsel for the appellant. 
lt was decided in that case that the words 
“principal amount found due or declared 
due on tke mortgage” mean only the 
principal amount secured under the mort- 
gage deed without interest till the date 
of the suit and that, therefore, the mort- 
gagee was entitled to interest from the 
date of suit to the date fixed for payment 
at the contract rate only on the principal 
sum secured by tle mortgage deed and 


(2) A I R 1933 Oudh 128; 144 Ind, Oas, 983; 8 
Luck, 315; 10 O W N 173; 6 R O 27, 
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not on the total amount which at the date 
of suit consisted of the amount secured as 
well as the interest which had become part 
of the principal in accordance with the 
terms of the mortgage deed. With the 
utmost respect to the learned Judges who 
decided the case, we find ourselves unable 
to agree with this view taken by them. 
We may point out that in a later decision 
of the same Court, Rajendra Bahadur 
Singh v. Raghubir Singh (34, a different 
view was taken. It is only fair to add 
that the case of Chotey Lal v. Mohammad 
Ahmad Ali Khan (2) does not seem to have 
been cited before the learned Judges who 
decided the case of Hajendra Bahadur 
Singh v. Raghubir Singh (3). The learned 
Judges who decided the later case of 1934 
held that: 


“Where the mortgage deed provided that in case 
of non-payment of interest for any period of six 
months on the due date, the amount of interest shall 
be added to the principal money and interest and 
compound interest thereon shall run at the aforesaid 
rate till the date of payment, the Court could allow 
interest on the aggregate amount found due instead 
of on the principal sum lent.” 

We may also refer in this case to a 
Single Judge case of this Court which was 
decided on July 20, 1935, and is reported in 
Tara Chand v. Haibat Shah (4). In this 
case it was held by a learned Judge of this 
Court that: 

“In a suit for sale brought by a mortgagee on 
basis of a hypothecation bond, the rate of interest 
to be awarded is the contractual rate for the period 
down to the date fixed for payment under O. XXXIV, 
r. 4, Civil Procedure Code.” 


We are clearly of opinion that the view 
taken in Chotey Lal v. Mohammad Ahmad 
Ali Khan (2), is not correct. In our judg- 
ment, the words “on the principal amount 
found or declared due” in cl. (a), sub-cl. (å) 
refer not only to the principal sum secured 
by the mortgage deed but also to the 
amount due on account of interest which 
has become a part of principal in ac 
cordance with the terms of the deed on the 
date when the preliminary decree is pre- 
pared. In our judgment, there is no force 
in the contention that the Legislature when 
they used the words “due or declared to be 
due" in r. 1l, enacted that in calculating 
interest from the date of the suit till the 
date fized for redemption no interest on 
interest was to be allowed to the mortgagee 
in spite of the terms of the mortgage deed. 
For the above reasons, we hold that the 

(3) A I R 1934 Oudh 473; 151 Ind. Cas, 856; 11 O 
W N 114; TRO 149. 

(4) (1935) A W R 1107; 158 Ind. Cas, 233; A I 


R 
1935 All. 1003; (1935) A L J 1161;8 R A 296; (1935) 
ALR 961. 
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view taken by the Court below is correct 
and we accordingly dismiss the appeal with 


costs. a 
D. Appeal dismissed. 





OUDH CHIEF COURT. 
Miscellaneous Civil Appeal No. 45 of 1935 
May 6, 1937 
THOMAS AND Zia-ULrHasan, JJ. 
SURAJ BALI SINGH AND ANOTHER— 
DuFENDANTS—APPELLANTS 
versus 
Musammat PARBHURAJI--Piaintizsr— 
RESPONDENT 

Res judicata—Proceedings under O. XXII, r. 5, 
Civil Procedure Code (Act V of 1808)—Determination 
of question whether certain person is legal repre- 
sentative, if can be res judicata. — 

The determination of the question whether a cer- 
tain person is or is not the legal representative of 
a deceased party in a proceeding under O, XXI, 
r.5 of the Oode of Civil Procedure does not operate 
as res judicata so as to preclude the same ques- 
tion from being re-agitated in a separate suit. 
Jai Narain v. Ram Deo (1), held overruled by Zalim 
v. Tirlochan Prasad Singh (2). | 

Mis. C. A. against the order of the Addi- 


tional Sub-Judge of Sultanpur, dated April 


23, 1935. | o 
Messrs. Haider Husain and H. H. Zaidi, 
for the Appellants. 
Mr. Kanhaiya Lall Nigam, for the Res- 
pondent. 


Judgment.—This is a defendants’ appeal 
‘against an order of the learned Additional 
‘Civil Judge of Sultanpur, dated April 23, 
1935, setting aside a finding of the learned 
iMunsif of Sultanpur on a preliminary point, 
on which the plaintiff- respondent's suit was 
dismissed, and remanding the suit for trial 
on the merits. The plaintif-respondent 
claims to be the sister and heir of one 
Raj Bahadur Singh who was a mortgagee 
of certain property. The mortgagors 
brought a suit for redemption of the pro- 
perty and a preliminary decree was passed 
in favour of the mortgagors. The sum of 
Rs. 380-5-0 ordered by the decree to be paid 
by the mortgagors was deposited by them 
within the time allowed by thedecree. The 
money could not, however, be withdrawn 
by Raj Bahabur Singh ashe was a minor 
and he died on December 23, 1932. On 
February 7, 1933, the present appellants 
put in an application in the Court of the 
Munsif, which passed the redemption decree, 
alleging that they were the legal representa- 
tives of Raj Bahadur Singh and praying 
that they may be allowed to withdraw the 
deposit made by the mortgagors. To this 
application the present respondent object- 
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edon the ground that the applicants were 
not heirs of RajBahadur Singh. Subsequ- 
ently, however, she admitted the claim of 
the appellants (wide Ex. A-3 dated May. 20, 
1932), Consequently the respondent's ob- 
jection was dismissed and the Court order- 
ed the appellants’ names to be substituted 
in place of Raj Bahadur Singh, deceased, 
as his heirs (Hx. A-4). On August 19, 1933, 
the respondent again filed an application 
(Ex. A-5), saying that she was made to 
put in the application of May 20, 1933, 
(Ex. A-3) by fraud on the part of the present 
appellants. By this application she prayed 
that the money in deposit in Court be not 
made over to the applicants (the present 
appellants). This objection was dismissed 
by the Court (vide Ex. A-6). Thereupon on 
November 9, 1933, the respondent brought 
the suit from which this appeal has arisen 
for recovery of Rs. 380-5-U from the defen- 
dants. She also prayed for possession of 
some immovable property left by Raj Baha- 
dur Singh but which was said to have been 
unlawfully taken possession of by the defen- 
dants-appellants. < 

The defendants raised various pleas in 
defence, one of which was that the. suit-was 
barred by res judicata on account of the 
Oourt's order (Hix. A-4) referred to above. 

The learned Munsif upheld this plea 
and dismissed the plaintiffs’ suit. On appeal 
by the plaintiff, the learned Additional Civil 
Judge held that the previous order in 
miscellaneous proceedings did not operate 
as res judicata and remanded the case to 
the trial Court for trial on issues which 
had been left undetermined. It is astainst 
e order that the present appeal has been 

ed. 

We have heard the learned Counsel for 
the appellants at length but are of opinion 
that the order of the lower Appellate Court 
is correct. The. learned Counsel contends 
that the order for the substitution of the 
appellants’ names in place of Raj Bahadur 
Singh was passed under O. XXII of the 
Code of Civil Procedure, but it is doubtful 
whether that order falls under any of the 
rules of O. XXIL. Unfortunately there is 
nothing on the record to show whether a 
final decree was passed in the redemption 
suit or not. If it was passed, as the learned 
Judge of the Court below hus presumed, it 
is conceded that the appellants’ application 
cannot be regarded asone under O. XXII 
of the Code of Oivil Procedure. Lf, on the 
other hand, no final decree was passed in 
the case, the matter is still clearer and 
concluded, at least so far as this Court is 
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concerned, by authority. Thelearned Coun- 
sel for the appellants relied on Jai Narain 
v. kam Deo, 100 WN 179(1), but that 
decision has recently been overruled by a 
Full Bench of this Court in Zalin v. Tirlo. 
chan Prasad Singh, 1937 O W N 17 (2) in 
which it has been clearly laid down that 
the determination of the question whether 
a certain person is or is not the legal re- 
presentateve of a deceased party in a pro- 
ceeding under O. XXII, r. 5 of the Code of 
Civil Procedure does not operate as res judi- 
cata so as to preclude the same question 
from being re-agitated in a separate suit. 
Itis thus clear that the learned Munsif wag 
wrong in holding that the order in favour 
of the appeliants passed in miscellaneous 
proceedings was a bar to the plaintiff- 
respondent's suit. 

The learned Counsel for the appellants 
further contended that if the order in ques- 
tion be not held to have been passed under 
O. XXII of the Code of Civil Procedure, it 
was an order passed in executicn and that 
even as such, it operated as res judicata. 
We are unable to accept this contention. 
There was no,decree to be executed nor 
was the appellants’ application one for exe- 
cution of the redemption decree. It was 
only an application for permission to with- 
draw the money deposited by the mort- 
gagors, 

The learned Civil Judge was in our 
opinion right in his finding on the question 
of res judicata andin remanding the case 
to the trial Court. The appeal is, therefore, 
dismissed with costs. 

D. Appeal dismissed. 

(1) 100 W N 179; 144 Ind. Cas. 978; A IR 1933 
Oudh 207; 6 R O 29; 8 Luck. 477. 


(2) 1937 O W N 17; 166 Ind. Oas. 393; 19570 L R 
16; 9 R O 308; A I R 1937 Oudh 220. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 137 of 1936 

January 20, 1937 
Niamat U LLAH, J. 

Dr. BHAWANI SHANKER- DEFENDANT— 

APPELLANT 
versus 
Babu RAGHUBAR DAYAL—PIAINTIFF— 


RESPONDENT. 

Malicious prosecution—Burden of proof—Presump- 
tion of innocence of plaintiff on proof of termination 
o; prosecution ending in his favour, whether enough— 
Malicious intention on defendant's part, must be 
proved. 

In an action for malicious prosecution a plaintiff 
has to prove that he was prosecuted by the defend- 
ant ; that the proceedings complained of terminated 
in favour of the plaintiff iffrom their nature they 
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were capable ofso terminating; that the prosecution 
was instituted against him without any reasonable 
and probable cause and that it was due to a mali- 
cious intention of the defendant and not with a 
mere intention of carrying the law into effect, 
Presumption ofinnoceuce of plaintiff on proof that 
the prosecution ended in hisfavour will not, however, 
entitle the plaintiff to succeed. He must further 
establish that there was no reasonable or probable 
cause for the defendant to prosecute him (the 
plaintiff). If the facts alleged by the defendant in 
the criminal case are such as, from their nature, 
were necessarily true or false to his knowledge, the 
plaintiff must establish that the defendant's story 
was false: and if he proves that the defendant's 
story was false, he should be deemed to have proved 
that there was no reasonable aud probable cause 
for the defendant to prosecute the plaintiff. But 
cases are easily conceivable in which the defend- 
ants allegations were not true or false to his 
knowledge, for example, where the defendant pro- 
secuted the plaintiff on information and belief. In 
such cases the issue is not so simple as that in the 
class of cases above referred to, and the plaintiff 
has to establish that the circumstances were such 
that a reasonable and prudent man would not have 
acted on the supposition that the plaintiff was 
guilty of the offence with which he was charged. 
lu all cases the plaintif should also prove malice 
in the legal sense, 27 e., indirect and improper 
motive. In certain cases malice may be inferred 
from the absence of reasonable and probable cause, 
Balabhaddar Singh v. Badri Sah (l) and Pestonjs 
Muncherjt Mody v. Queen Insurance Co, (2), relied 
on, 


F. O. A. from an order of the Small Cause 
Court Judge, Agra, dated May 16, 1936. 


Mr. G. S. Pathak, for the Appellant. 
Mr. M. C. Vaish, for the Respondent. 


Judgment.—This is an appeal from an 
order of remand passed by the learned 
Civil Judge of Agra in an appeal from the 
decree ot a Munsif of that district. ‘The 
suit, which has given rise tothe appeal, 
was brought by the plaintiff-respondent 
for damages for malicious prosecution. 
Parties are neighbours and reside at 
Ferozabad, district Agra. They were com- 
plainants and accused in twv cross-cases 
in the criminal Court. Both the cases 
were dismissed. The defendant had pro- 
seculed the plaintiff under s. 325, Indian 
Penal Code. Hus story was that during his 
absence the plaintift nad so constructed a 
wall as to obstruct the tluw of water from 
his (the detendant’s) roof through certain 
spouts and that, on his return, ne went to 
inspect his roof in the morning of March 3, 
1933, and was assaulted by the plaintilf. ‘he 
plaintiff pleaded alibi, alleging tuar he was 
at Agra that morning and could not have 
Caused any injury to the defendant ‘I'he 
trial Court correctly allocated the burden 
of proof and held tuat tLe plaintiff failed 
to establish the absence of reasonable and 
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probable cause on the partof the defen- 
dant in prosecuting tke plaintiff. The suit 
was accordingly dismissed. On appeal by 
the latter, the lower Appellate Court threw 
the entire onus on the defendant and held 
that he failed io discharge it. On that 
finding it remanded the case for final dis- 
posal. The view which appealed to the lower 
Appellate Court may be gathered from the 


following extracts taken from its judgment: 

“The QGriminal Court did not believe the story of 
the defendant and acquitted the plaintiff...... 
Under the law laid down in the case of Balabhad- 
dar Singh v. Badri Sah (1) the plaintiff has only 
to prove that he was prosecuted by the defendant 
and that the prosecution ended in his acquittal. 
He is not required to prove that he is innocent of 
the charge upon which hewas tried and I fear the 
learned Munsif by placing this burden on the 
plaintiff has not taken a correct view of the law. 
The acquittal of the plaintiff of a charge made 
against him is prima facie proof of his innocence 
tantamounting to a want ofa reasonable and prob- 
able cause ‘This view has been persistently followed 
and emphasized by the Honourable High Court. The 
burden, therefore, lay heavily on the defendant to 
prove that the charge disbelieved by the Criminal 
Oourt was true......J am inclined to think that 
defendant on whom the onus lay of proving the 
truth of his allegation, has failed to substantiate 
Ris plea. There is no valid ground to support the 
probability of the plaintif being in Ferozabad on 
the day of occurrence.’ 

The learned Judge refers only to one 
case in Balabhaddar Singh v. Badri Sah (1) 


in which it was laid down that ; 

“In an action for malicious prosecution a plain- 
tiff has to prove that he was prosecuted by the 
defendant; that the proceedings complained of 
terminated in favour of the plaintiff if from their 
nature they were capable of so terminating ; that 
the prosecution was instituted against him with- 
out any’ reasonable and probable cause, and that it 
was due -to a malicious intention of the defendant 
and not with & mere intention of carrying the law 
into effect.” 

Far from supporting the view of the 
lower Appellate Court, the rule laid down 
by their Lordships of the Privy Council 
is diametrically opposed to what has been 
applied by the learned Judge. The learned 
Judge says that this Court has “persis- 
tently” held what he: thought to be the 
correct law, but he has not referred to a 
single case in support of his view The 
law has always been taken to be what has 
been re-stated by their Lordships of the 
Privy Council in the case referred to above. 
It is not quite an accurate way of putting 
the rule to say that the plaintiff should 
prove his innocence. Since the prosecution 
énded in his favour he may be taken to 
have been iiinocent: Pestonji Muncherji 


(1) 24 A LJ 453; 95 Ind. Cas. 329; AIR1926P0 
46; 1 Luck. 215; 29 O C163; 30 W N 499; 430 L 
J 521; 28 Bom. L R921; (1926) M W N 482; 5IM L 
J 42; 30 O WN S66; 7 P LT 591 Œ O). 
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(2). This 
presumption will not, however, entitle the 
plaintiff to succeed. - He must further 
establish that there was no reasonable or 
probable cause for the defendant to pro- 
secute him (the plaintiff). If the facts 
alleged by the defendant in the criminal 
case are such as, from their nature, were 
necessarily true or false to his knowledge, 
the plaintiff must establish that the defen- 
dant’s story was false; and if he proves 
that the defendant’s stcry was false, he 
should be deemed to have proved that there 
was no reasonable and probable cause for 
the defendant to prosecute the plaintiff, 
But cases gre easily conceivable in which 
the defendants allegations were not true 
or false to his knowledge, for example, 
where the defendant prosecuted thé plain- 
tiff on information and belief. In such 
cases the issue is not so simple as that in 
the class of cases above referred to, and 
the plaintiff has to establish that the cir- 
cumstances were such that a reasonable and 
prudent man would not have acted on the 
supposition that tbe plaintif was guilty of 
the offence with which he was charged. 
In all cases the plaintff should also prove 
malice in the legal sense, 2. e., indirect and 
Improper motive. In certain cases malice 
may be inferred from the absence of reason- 
able and probable cause. 

In the present case, the defendant 
alleged facts which were irue or false’ to 
his own knowledge, unless the circum: 
stances gave rise to the inference that the 
plaintiff was mistaken for someone else who 
was responsible for causing injuries to the 
defendant (assuming, of course, that the 
defendant's version was in other respects 
correct’. It isnot necessary, fer the pur- 
pose of this appeal, to enter into a dis- 
cussion of the merits of the case. In my 
opinion the judgment of the lower Appel- 
late Court is vitiated by a mistaken view 
on the law of burden of proof. Accord- 
ingly I allow this appeal, set aside the 
order of remand passed by the lower Ap- 
Pellate Court and remand the case to that 
Court for disposal according to law as 
herein indicated. Costs shall abide the 
uh 


Appeal allowed, 
(P A 25 B 332; 2 Bom. LR 938; 10M L J300 
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| . PATNA HIGH COURT 
‘Civil Revision Petition No. 655 of 1935 
a March 2, 1937 
ROWLAND, J. 
SOMAR RAM KAHAR AND OTHERS 
—DEFENDANT3S— PETITIONERS 
versus 


Babu JAGDEO SINGH — Prarntizep— 
se Opposite Parry i 

Provincial Small Cause Courts Act (IX of 1887), 
Sch, IT, Art. 41—Plaintiff buying portion of holding 
from defendant and making himself liable for pro- 
portronate rent—Rent decree on whole holding paid by 
plainteff—Sutt for recovery of amount excluding 
amount for which plaintiff was liable, against 
i a whether cognizable by Small Cause 

ourt, . 

Plaintiff bought from the defendant a portion of 
the ‘holding at the time of his purchase and 
undertook responsibility for proportionate rent. 
There was arent decreefor the whole of the holding 
and it was paid by the plaintiff who subsequently 
brought a suit in the Courtof Small Causes for re- 
covery of this amount from the defendant, excluding 
the proportionate amount for which ‘he had made 
himself respofsible ; : 

Held, that the suit being one for contribution did not 
fall under Art. 41, Sch. II, Provincial Small Cause 
Courts Act, and consequently was congnizable by the 
Court of Small Causes. ; 

[Case-law referred to]. 


C. R. P. from the decision of the Munsif, 
Binar, dated September 4, 1936. 

Mr. N. C. Ghose, for the Petitioners. 

Mr. C. P. Sinha, for the Opposite Party. 


Order.—This is an application under 


s. 4), Provincial Small Cause Courts Act, ` 


arising out of a suit to recover money paid 
by the plaintiff in satisfaction of a rent 
decree obtained by the landlord against 
petitioners who are the recorded tenants 
ofa holding. The point for determination 
is whether the suit was cognizable by a 
Court of Small Causes or was exempt from 
the cognizance of such a Court by Art, Al, 
Sch. Il, to the Provincial Small Cause 
Courts Act. ‘The holding was Khata No. 131 
haying an area of l'ól acres witha rent of 
Rs. 32-2-10 dams. It stood in the name 
of petitioners Nos. 1 and 2 who are uncle 
and nephew. The plaintiff bought from 
lst petitioner, one plot bearing No. 1235 
with an area ‘49 and rent Rs. 9-150. At 
the time of his purchase the plaintiff under- 
took responsibility for rent to this extent. 
Tne landlords of- the holding are, to the 
extent of eight-annas the plaintiff himself 
and tothe extent of the remaining eight- 
annas Hanif, Umar and Amir. Tue snare 
of rent payable to Hanif and Umar was 
Rs. 13-10-0 and of this the proportionate 
share payable by the defendants was 
Rs. 9-7-10 and by the plaintiff Rs. 4-2-10 
dams, Tne decretal amount which was for 
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the rent of four years came to Rs. 89-5-3 
dams of which the plaintiff claimed to 
recover from the defendants Rs. 62-2-3 
dams as their share, that is to say, he made 
no claim in respect of the remaining 
Rs. 27-3-0 virtually acknowledging that for 
this amount he himself was liable. 

The suit was at first decreed by the 
Munsif, but the defendants came to this 
Court in revision: and the matter was re- 
manded for a decision on the question whe- 
ther Art. 41, Sch. IL, applied tothe facts of 
the case or not: vide judgment in Civil 
Revision No. 99 of 1936, Somar Ram v. 
Jagdeo Singh. The Munsif on this re- 
mand has come to a finding that Art. 41 
does not apply because the suit is not 
really a suit for contribution but one for 
recovery of money paid by the plaintiff for 
the benefit of the defendants, and, there- 
fore, he thinks that the Court had jurisdic- 
tion to tryit asa Small Cause Court suit. 
Now from the facts that I have just stated, 
itis manifest that the Munsif was in error 
in saying that this was not a contribution 
suit. If the plaintiff had sought to recover 
the entire amount which he had paid in 
satisfaction of the rent decrees alleging 
that no part of the amount was payable by 
himself, then it might have been said, as 
the Munsif has said, that the suit was one 
to recover money paid on behalf of the 
defendants; but asthe figures given show 
the plaintiff in substance admitted his own 
liability to the extent of Rs. 27, soit was 
clearly a contribution suit. But Art. 41 
does not apply to every suit. for contribu- 
tion butoniy toa suit of the nature des- 
cribed in that Article; that is to say, for 
the purpose of this case, we have to see 
whether thisisa suit by asharerin joint 
property in respect of a payment made by 
him of money due from himself and an- 
Other co-sharer of joint property. [t was 
settled by the Full Bench decision of the 
Calcutta High Court in Krishno Kamini v, 
Gopi Mohan Ghose (l), that a suit of the 
nature of a contribution suit might be 
cognizable in a Court of Small Causes; and 
in Biswa Nath Saha v. Naba Kumar (2), 
it was further explained that suits for 
Contribution which the Smali Cause Court 
had no jurisdiction to try are those specifi- 
ed in Arts. 41 and 42 or Art. 44. 

The point, therefore, is whether the plain- 
lift ig a co-sharer with the defendants in 
respect of the property to save which the 
payment was made. If he was, then the 

(1) 15 © 652. 

(2) 15 C713 
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Buit would not be cognizable by a Small 
Cause Court, as was held in Bhatoo Singh 
v. Ramoo (3). In this case the plaintiff had 
a four annas share in a tenure and the 
defendantS a twelve-annas share. The 
decree-holder of a decree against the 
tenure executed it against two-annas of the 
plaintiff's four-annas share and the 
plaintiff had to pay the entire amount of 
the decree. This suit was held to come 
within Art. 41. On the other hand, in 
Srinivasa v. Sivakolundu (4), where the 
plaintifis had been granted some lands and 
the defendants other lands and the plain- 
tiffs were compelled-to pay the assessment 
of both, it was held that as the lands, the 
assessment of which had been paid by the 
plaintiffs, were in the exclusive enjoyment 
of the defendant and the plaintiffs had no 
right-to those lands, therefore, the property 
was not joint property and the suit was not 
a suit referred to in Art. 41. That is, in my 
opinion, a correct statement of the law. But 
it is pointed out that it was not followed 
by Ohamier, J. in Fatima Bibi v. Hamida 
Bibi (5). But this was a case in which 
there had been a single tenancy, and the 
parties were all descendants of the original 
tenants and that for purpose of convenience 
different parties were in the enjoyment of 
n plots of the holding. Chamier, J. 
said: 

“I cannot hold that the property has ceased to 


be joint property because for the sake of conveni- 
ence each party cultivates separate fields.” 


That is clearly distinguishable from the 
Madras decision on the facts. Mahendra 
Nath v. Khetra Mohan (6), was a ċase in 
which the plaintiff had been the purchaser 
of a portion of the mortgaged property who 
deposited the decretal amount to save the 
property from sale and his suit was for 
contribution against the other purchasers 
of the same property. Cuming, J. held 
that the suit did not fell under Art. 41 
and with that view I respectfully agree. 
The contrary opinion expressed by Muk- 
harji, J. does not appear to me to be so 
well-founded. The learned Judge thought 
that the words “share” and “joint property” 
were to be understood with reference to the 
common liability that has been discharged, 
this common liability being the essence of 
a right of contribution. If that were the 
correct, position, there would not be room 

(3) 230 189. 

(4) 12M 349. 

5) 13 A L J 452; 28 Ind. Cas. 587; A I R 1915 All. 


118. 
cae O 1193; 109 Ind. Cas, 247; A I R 1928 Cal. 
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for any contribution suit which could fail 
without the exemption contained in Art. 41. 
The words “share” and “joint property,” 
in my opinion, are words, which in their 
plain meaning refer to ownership and 
ought not to be read in any other than 
their plain meaning. In my cpinion the 
suit does not fall under Art. 41, and is not 
exempt from the cognizanee of a Court of 
Small Causes. The decision of the Small 
Oause Court Judge decreeing the suit js 
correct, though not for the reasons given 
in the judgment. The application is. dis- 
missed with costs, hearing fee two gold 
mohurs. 

D. Application dismissed. 


SSE 


ALLAHABAD HIGH COURT 
Oivil Revision Application No. 232;,of 1936 
February 3, 1937 a 
NIAMAT ULLAH, J. 
Firm RAM LAL BHIKAM CHAND— 
PLAINTIFFS —APPLIOANTS 
versus 
SECRETARY or STATE—DEFENDANT— 
OPPOSITE PARTY 

Railways Act (IX of 1890), s. 54—Railway charg- 
ing excess freight in excess of whathad been paid 
on consignment—Condition No. Gon Railway Receipt— 
Applicability. 

No general rule as to whether a Railway Company 
has authority to charge excess freight at the place of 
destination can be laid down. It will depend upon 
the circumstances ofeach case as to whether condi- 
tion No. 6 printed on the back of the Railway Re- 
ceipt is oris not applicable. Chunni Lal v. Nizam’s 
Guaranteed State ky. Co. (1), Chhotey Lal-Panna 
Lal v. R. K. Ry. (2) and Secretary of State v. 
Harbans Prasad Vaish (3), referred to: 

[Held, on facts of the case that the condition No. 6 
was applicable. | 


Mr. Jagdish Swarup, for the Applicants. 

The Government Advocate, for the Op- 
posite Party. 

Order.—This is a revision under s. 29, 
Small Cause Courts Act. The plaintiff 
applicant consigned from Railway Station 
Latehar to Belanganj a certain quantity of 
condemned Railway materials. The book- 
ing clerk charged them at the rate of 
As. 4-3 per maund. When the goods arrived 
at their destination, the Railway Official of 
Belanganj Station charged an excess cals 
culating thefreight at the rate of As. 6-2. 
The plaintifi paid under protest, and sued 
for recovery of the excess. Itis argued on 
behalf of the plaintiff that it was not open 
to the Railway to disregard its contract 
with him for carriage of the goods at the 
rate agreed upon. If there had been nothing 
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else in the case, this argument would have 
been unanswerable. lt has, however, been 
brought out in the evidence that the plain- 
tiff was charged at the rate of As. 4-3 per 
maund by the clerk, of Latehar, as he was 
under a mistaken belief that the materials 
which were being consigned were “home 
materials”, for which a freight of As. 4-3 
per maund is prescribed, whereas the 
materials Which the plaintiff had consigned 
were ‘foreign Railway materials”, for which 
the freight was As. 6 2 per maund. 

It is argued on these facts and on the 
strength of an agreement noted on the 
back of the Railway Receipt that the Railway 
was entitled to “re classify” the goods at 
the place of destination and to collect 
“before the goods are delivered any amount 
that may have been omitted or under- 
charged”. Learned Advocate for the appli- 
cant has strongly contended that the excess 
charge made at Belanganj was. not the 
result of “re-classification™ of the goods or 
of the rate of freight applicable. I am 
unable to accept this contention. It is clear 
from the evidence that Railway materials 
are divided for the purposes of freight into 
two classes, wiz, “hore materials’ and 
“foreign materials.” 
case of the former, ~is As, 4-3 per maund, 
and in the case of the latter As. 6-2 per 
maund.. Whether the word “re-classification” 
occurring in condition 6 printed on the back 
of the receipt refers to rate orto materials, 
the position is the same. Whether it means 
re-classification of the goods or re-classi- 
fication of the rates, no difference is made 
in the present case, There is no doubt, as 


already stated, that Railway materials have. 


been divided for the purposes of freight into 
two classes. Similarly ıt is. clear that the 
rate at which freight is to be charged is of 
two kinds, one applicable to home Railway 
materials and the other to foreign Railway 
materials. Im my opinion tne Railway 
Company was within its rights to charge 
freignt at the higher rate, namely, As. 6-2 
permaund. Keference has been made in 
this connection to several cases decided by 
this Court. It was held in Chunni Lal vy.. 
Nizam’s Guaranteed State Ry. Co. (1) that: 
“The contract for carriage of the goods for the 
whole of the distance wae one entire contract With 
the receiving company, who were liable for the 


overcharge, it any, wrongfully demanded from the 
consignee,” 


A condition similar to condition No. 6, 
already referred to, was relied on, but the 
learned Judges held that it was not appli- 


(1) 29 A 228; 4 A L J 80; A W N 1907, 21, 
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cable to the facts of that case. The Rail- 
way Company, in that case, had charged 
for the carriage of certain goods the freight 
at the wagon rate, but at destination it was 
re calculated at maundage rate. It was 
held that it was not a case of “re-measure- 
ment, re-weighment, re-classification and res 
calculation of rates”. In-Chhotey Lal-Panna 
Lalvy. R. K. Ry. (2), it was held on the 
facts of that case, that the Railway Company 
was not entitled to charge freight in excess 
of what had been paid on consignment. On 
the other hand, in Secretary of State: v. 
Harbans Prasad Vaish (3), it was held that 
condition No. 6, noted on the back of the 
Railway Receipt, was applicable and the 
Kailway Company had authority to charge 
excess freight. It seems to me that--no 
general rule can be laid down, It will 
depend upon the circumstances of each 
case as to whether condition No.6 is or is 
not applicable. On the facts of the present 
case, | am-satisfied that it is applicable and 
the lower Court has correctly applied it. 
The result is that the application forre- 
Vision is dismissed with costs. - 

D. sı Revision dismissed. 

( 526; 138 Ind. Cas, 439; A I R 1932 
AN; DAR 557; Ind. Rul. (1932) All. 405. ° ` 

(3) (1920) A LJ 206; 122 Ind. Oas. 669; A IR 1929 
All. 848; 52 A 8l; Ind. Rul. (1930) All. 269. l 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 67-19 of 1929 
August 24, 1929. . 
JOLLY,.OFFG. J. C. AND SAAD-UD-DIN 
KHAAN, A. J. O. i 
R, K. RADHU & Uo.—PLAINTIRE— 
APPELLANT 
Versus 
MATHRA DAS—Derenpant— 

RESPONDENT 

Evidence Act (I of 1872), s. 91, illus. (b)—Suit on 
inadmissible pro-note—Contract contained wholly in 
pro-note—Plaintiff, whether preciuded from proving 
debt independently of pro-note. eg 

Where the contract is contained wholly in- the 
pro-note, which is inadmissible in evidence the 
plaintiff will be precluded from proving the debt 
aliunde. ' : 

[Oase-law referred to.] 


O, A. from an order of the Divisional 
Judge, Derajat, dated January 10, 1929. 

Mr. Ram Labhaya, for the Appellant. 

Mr. Parma Nand, for the Respondent. 

Jolly, Offg., J. OC—Plaintiff sued on 
pro-note for money lent and also for arrears 
of rent. The pro-note was found to bein- 
admissible in evidence and -plaintif was 
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allowed to amend his plaint and in the trial 
Court obtained a decree for the money lent 
and also for 1ent; In appeal the learned 
Divisional Judge held- that there was no 
cause of action apart from the prc-note and 
that document being inadmissible in evi- 
dence, plaintiff was held to be precluded 
from proving the debt;-1t was further held 
that as defendant had made some payments 
to plaintiff which the, latter had not succeed- 
ed in proving to be due, plaintiff could not 
now recover any further sum as rent. 
Against this decree dismissiug his suit 
Plaintiff has now filed this furtuer appeal. 
Lhe learned Counsel for appellant argues 
that where the pro note itselfis held in- 
admissible in evidence, it is always open to 
Plaintiff to fall back upon the loan itself as 
the original cause of action, and in 
support of this proposition he has cited the 
ruling of this Court in the case reported at 
sarab. Dial v. Nanda Mal Wazir Chand 
(1). In that case, however, the suit was not 
based upon the inadmissible documents at 
all, but upon a prier cause of action the 
hundis having been given subsequently by 
way of collateral security. In such a case 
there is general agreement of all authorities 
that the fact of execution of subsequent 
documents which are inadmissible in evi- 
dence will not preclude a plaintiff from 
relying on a prior cause of action indepen- 
dent of such documenis and that is the basis 
of the rulings in Sarab Dial v. Nanda Mal 
Wazir Chand (1), Kam Narain Sahu v. 
Lachmi Prasad Sahu, 60 Ind. Oas. 385 (2) 
and Shwe Myat v. Mg. Po Sein (3) which 
have been cited by the learned Counsel. in 
the case reported at Chedu Singh v. Jagan- 
nath Prasad (4) the Allahabad High Court 
would appear to have gone further and to 
have held that it is immaterial whether 
the original transaction involving the debt 
was prior 10 or contemporaneous with the 
execution of the inadmissible document, and 
that view has also been taken by the Patna 
Hgh Court in Lhaneshwar v. Ramrup Gir 


(5), the decision in the latter case being 


based upg@ tLe ground that the advance of 
the money implies in itself a contract to 
repay, and ihe pro-note merely constitutes 
a subsidiary contract relating to the 


(1) 2J R17; A1R1936 Pesh. 143. 

4 (2) 60 Ind. Cas. 385; A IR 19241 Pat. 317;2P LT 

zð. 
(3) A IR 1925 Rang. 262; 69 Ind. Cas. 425; 3 R 

183; 4 Bur. LJ l4l. 

Í NU A 1 1926 All. 297; 108 Ind. Cas. 912; 26A L 


416. 
(5) ALR 1928 Pat, 426; 111 Ind. Cas. 462; 7 Pat. 
845; 9 P L T 471. i yi 
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terms of repayment and interest, hence 
alihougn if the pro-note be inadmissible, 
plaintiff would be precluded from . proving 
the rate of interest, etc., he would not be 
precluded fiom proving aliunde the fact of 
the loan andthe contract for repayment 
implied tLerein. Now where the contract 
is contained wholly in the pro-note, it 19 
clear from the provisions of s. 91, Evidence 
Act, and Illus. (b) thereto, *that the 
plaintif will be precluded from ` proving 
the debt aliumde; in the present case even 
in the amended plaint the suit is framed on 
the pro-note with the mere addition of the 
fact that plaintiff advanced the money and 
obtained a receipt therefor; the plaint states 
that defendant got from plaintiff Rs. 2;000 
in cash and executed a pro-note in plaintiff's 
favour and also gave a receipt for the 
amount; again in para. 3 plaintiff sums up 
his claim as follows: Rs. 2,010 due on the 
pro-note, Rs. 341 as interest and Ks. 180. as: 
Tent. his would appear to be a clear 
admission that the contract was in fact 
contained in the pro-note and we find it 
difficult to regard the pro-note as a mere 
subsidiary contract in respect of interest 
and time of payment and not in respect of 
liability for the principal, for the pro-note, 
if admissible, would undoubtedly afford a 
cause of action for both principal and 
interest. Assuming that the money actually 
changed hands before the execution of the 
pro-note, the implied contract for re-payment 
would be reduced to writing in the form of 
the pro-note which must then be deemed to 
have been regarded by the parties as the 
repository of their agreement, and, there- 
fore, the only evidence thereof under s. 91, 
Evidence. Act. 

If the money changed hands only after the 
execution of the pro-note, the position 
becomes even stronger, for the agreement 
having been reduced to writing, it can 
hardly be argued that subsequent payment 
of the consideration constitutes a fresh 
contract which can be proved independently 
of the written agreement. ‘ihe point has 
been discussed im the case reported at 
Jacob &Co. v. Vacunsay (6), where it was 


slated: 

“A trausaction of this sort may be one of three 
kinas. Hither the contract may be considered as 
contained wholly in the pro-nvie as in Illus. (b), 
tos. 91, Evidence Act, in which case 1 apprehend 
that it pisintiff could not sue on the pro-note he 
could not sue at all; or secondly, as in Krishnajt V. 
kajmak (7), the pro-note may be regarded as a condi- 


(6) A IR 1927 Bom. 437; 102 Ind. Cas. 138; 29 Bom. 
R 432. 
(7) 24 B 360; 2 Bom. L R25. 


1937 
tional payment of the amount of the loan, in which 
case, of course, if the pro-note is insufficiently stamp- 
ed, it is only a worthless piece of paper and the 
plaintiff can sue on the loan; or thirdly, the 
pro-nots may be passed as security for the loan 
in which case there is no necessity for the plaint- 
iff to sue on the pro-note at all; and whether 
it is properly stamped or not, he can sue on the 
oan. | 


The present case appears to us clearly to 
fall within the first of the above three 
categories and we are unable to see how 
the provisions of s. 91, Evidence Act, can be 
ignored: or held inapplicable. We, -there- 
fore, agree with the learned Divisional 
Judge that plaintiff has not proved the 
debt of Rs. 2,000 with interest” thereon. 
With regard. to the claim for Rs. 180 as 
rent, however, both the lower Courts have 
held defendant’s tenancy proved and the 
learned Divisional Judge has disallowed 
the claim only on the ground that defend- 
ant has made certain payments in excess of 
the sum claimed asrent, payments in fact 
in respect of the pro-note. Now defendant 
has admitted that he never made any pay- 
ment to plaintiff in respect of rent; in fact 
he denied the tenancy. We, therefore, con- 
sider that plaintiff is entitled to recover 
from defendant the amount of rent due. In 
modification of the decree of the Divisional 
Judge we, therefore, grant plaintiff a decree 
for Rs. 180 with proportionate costs through- 
out. 

D. Order accordingly. 


PATNA HIGH COURT 
Civil Appeal No. 1380 of 1933 
August 31, 1936 
VARMA, J. 
MUKHRAM MARWARI AND oragrs— 
DEFENDANTS Ist PARTY-—-APPELLANTS 
versus 

BATESWAR MAHTON ann otarrs— 

PLAINTIFFS AND OTHERS -—DEFENDANTS—2ND 
PARTY— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 73—Scope 
—MHortgaged property sold for arrears of revenue— 
Right of mortgagee to surplus after satisfaction of 
revenue decree—Civil Procedure Code (Act V of 1908) 
—Rules—Scope of. 

Right of a mortgagee to proceed under s. 73, Trans- 
fer of Property Act, against the surplus left over after 
sale of the mortgaged property in executionof a 
decree for arrears of rent cannot be taken away by 
the revenue sale being held either by or without 
annulling encumbrance. Gobind Sahaiv. Sibdut Ram 
(2) and Kapuri Sahu v. Mathura Das Marwari (3), 
referred to 

Section 73 ie intended to protect the mortgagee's 
rights in the secured property. He should be in a 
position to realize his dues from the property mort- 
gaged. If portions of the property are cgnverted into 
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cash, that cash also should be available to himas 4 
part of the security, because s. 73 says that if any 
part of the property or interest inthe property 1s 
gold, the mortgagee'’s right comes into play to realize 
the money. It is eitherthe property or any part of it 
or any interest in the property, that is to say, the 
whole object is that the mortgagee's security should 
not be diminished and the moment there is any 
attempt to diminish it his remedy comes in. If any 
portion of such surplus is taken away by anyone the 
mortgagee has a right to follow it. Gosto Behary 
Pyne v. Shib Nath Dutt (11), relied on. 

Rules framed under Orders inthe Civil Procedure 
Code have the force of law. It is incorrect to say that 
the main sections are more imperative than the 
Rules, 

CG. A. from the appellate decree of the 
Additional Sub-Judge, Bhagalpur, dated 


September 15, 1933. 


Messrs. Yasin Yunus and K.P. Sukul, 


for the Appellants. 
Mr. S. S. Buse, for the Respondents. 


Judgment.—This is an appeal on 
behalf of the defendants Ist party. The 
plaintiffs filed a suit for recovery of 
Rs. 196-5-9 which was withdrawn by the 
defendants lst party out ofthe sale pro- 
ceeds in deposit in Rent Execution Case 
No. 746 of 1928 after a declaration that the 
defendants Ist party had no right tc 
withdraw any portion of the surplus sale 
proceeds and that the plaintiffs had a right 
to withdraw all the surplus sale proceeds, 
In order to understand the case fully, it is 
necessary to give a few important details. 
On December 3, 1921, the defendants 2nd 
party executed a usufructuary mortgage 
bond in favour of plaintiff No.1 whois a 
member of a joint family. On February 
19, 1928, the plaintiffs sued upon the mort- 
gage bond and got a decree. On Septem- 
ber 25, 1928, it appears that the property 
was soldin execution of arent decree and 
was purchased by one Nathu Mahto who is 
not a party. After satisfying the amount 
duein the rent decree it appears that a 
surplus of Rs. 458 odd remained. It is 
said that the plaintiffs came to know of 
the sale on August 7, 1929, and on August 
8, 1929, they applied for an injunction 
against the second party restraining him 
from withdrawing the surplus money. 
While the defendants second party and 
plaintiffs were fighting each other it appears 
that on September 29, 1928, the defendants 
Ist party having obtained a money decree 
against the defendants 2nd party actually 
withdrew Rs. 196-5-9 out of the surplus 
Rs. 458 odd. The suit was evidently under 
s. 73, Transfer of Property Act, and was 
contested by the defendants Ist party 
alone. The contention of the defendants 
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lst party was that the plaintiffs’. mortgage 

ond was not a genuine document and was 
Without. consideration, that the plaintiffs 
were not entitled to recover the amount 
which had been withdrawn by them out 
of the surplus sale proceeds, and that the 
plaintifis were not entitled to get any 
interest and that the rate of interest was 
excessive. The Munsif who originally 
tried the case dismissed the suit. 

As a particular incident has occupied 
this Court a long time in discussing I had 
better mention it here. It appears that a 
certain document (which is now Ex. 6) 
was filed before the trial Court but no use 
seems to have been made of it in that 
Court. When the plaintiffs wentin appeal 
before the Jower Appellate Court they 
prayed that these documents be exhibited 
on: their behalf. On April 3, 1933, this 
prayer was rejected because on that date 
the then respondents (who are now the 
present appellants) were not present in 
Court. We are not concerned with the 
story as to how: the appeal was re-heard, 
but it appears that the arguments in this 
case were begun on September 12, 1933 and 
finished on. September 13, 1933. From 
Ex. 6 it appears that it was marked as 
such cn September 13, 1933. On appeal 
the lower Appellate Court has decreed the 
suit of the plaintiffs and allowed interest 
at-the rate of 12 per cent. per annum 
simple from September 29, 1929, till the 
date of the suit. Against this judgment 
of the lower Appellate Court the defend- 
ants. lst party have come up in ‘second 
appeal. l l i 
. "Mr. Yasin Yunus appearing on behalf of 
| the appellants , has- very clearly put the 
points of law that he has argued before 
me. Broadly speaking he has taken up two 
points: one is whether in acase like this 
the plaintiffs could take advantage of s. 73, 
Transfer of Propérty ‘Act, when their right 
as a mortgage was not in jeopardy; in 
otber words, if a sale takes place without an- 
nulling an encumbrance, the incumbrancer 
has no right to proceed under s. 73 of the 


‘Act, and the second point is, that the lower. 


Appellate Court has allowed the plaintifis 
to exhibit a document at a very belated 
stage of the case, which apart from being 
against the provisions of O. XLI, r. 27, 
Oivil Procedure Code, has materially preju- 
diced his clients. 

- Jn support of his contention Mr. Yunus 
has relied upon the decision in Beni Prasad 
Sinha v. Rewat Lal (1), where it was held 

(1) 24 O 746. 
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that a sale purporting to be under s. 161 
and subsequent sections of the Bengal 
Tenancy Act, does not ipso facto cancel ` 
encumbrances unless steps are taken, 
under s. . 167, Bengal Tenancy Act. 
Section 73, Transfer of-Property Act, only 
gives aright to the mortgagee for -the 
residue of the sale proceeds. and refers to 
cases where the law otherwise , provided 
that the effect of the sale was to nullify `a 
mortgage. It was further held thats. 73. 
was not intended in any, way to enlarge the 
interest of a purchaser at a sale for arrears. 
of revenue or rent. The Courts below 
have referred to ‘this decision but they 
have relied on a subsequent case of: the 
Calcutta High Court in Gobind Sahat v. 
Sibdut: Ram (2). There the suit was to 
enforce a mortgage and the property mort- 
gaged was: sold under a decree in arent 
suit. After paying off the arrears of rent 
there was a surplus of the sale proceeds 
and the mortgagee wanted to get hold of 
the surplus under- s. 73, Transfer of Pro- 
perty Act- Evidently one of the argu- 
ments advanced was that unless the 
purchaser tries to get the property free 
from the encumbrance, the incumbrancer 
has noright to proceed against the sale 
proceeds. Maclean, C. J. in delivering 
the judgment of the Court said as follows: 

“Tt is not apparent, and I do not see that it 
makes any difference, whether under the decree in 
the rent suit the property was pul up for sale 
with power to the purchaser to avoid encumbra- 
nees or not. Under the provisions of s, 73, Trans- 
fer of Property Act, the plaintiff has a charge on 
the surplus sale proceeds,’and I do not think that 
ss, 159, 161 to 167, Bengal Tenancy Act, can in 
any way prejudice the plaintiff's right in that 
respect.” 

The judgment further emphasizes the 
point that it was not suggested that the 
sale was caused by any negligence on the 
part of the mcrtgagee and that the mort- 
gagor himself did not contest buta third 
party who had purchased the property. 
That ig the position in the Calcutta High 
Court ‘up to the year 1906. : The present 
Act, has assumed 
its present form by Act X of 1929. We 
are chiefly concerned with s. 73 (1) which 
provides: 

“Where the mortgaged property or any part 
thereof or any interest therein is sold owing to 
failure to pay arrears of revenue or other charges 
of a public nature or rent due in respect of such 
property, and such failure did not arise from any 


default of the mortgagee, the mortgagee shall be 


entitled to ¿claim payment of the mortgage monty 
in whole or in part, out of any surplus of the 
sale proceeds remaining after payment of the 


(2) 33 C 878, 
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arrears and of all charges and deductions directed 
by law.” - ; 

Now the question is whether on the 
facts: mentioned in the present case the 
mortgagee is entitled to get the surplus 
of the sale proceeds. There was a mort- 
gage decree and the mortgiged property 
was: sold. On the wording of the ‘section 
itself, I do not see why the mortgagee 
should be forced to defer his remedy till 
the ‘encumbrance is annulled. 1 am of 
opinion that it would be reading some- 
thing in the section which is not there. 
Of the two Calcutta decisions I would 
adhere with due respect of the reas mings 
adopted in the case in Gobind Sahai v. 
Sibdut Ram (2). But Imay add that so far 
as this Court is concerned, in Kapuri 
Sahu v., Mathura Das Marwari 148 Ind. Cas. 
972 (3), although the sale was under the 
revenue sale law the same considerations 
seem to have weighed with their Lordships 
of this Court. His Lordship, the Chief 
Justice,” who delivered the judgment of 
the Court after referring to the wordings 
of the section and comparing with the old 
section as it stood, said as follows: 

“The new section, therefore, gives to the mort- 
gagee rights against the sale proceeds, If the 
sale was of the whole of the estate, then the 
rights given under the section as in the case of 
the section which it replaced corresponded with 
the right of eubstitution. Where, however, the 
right of substitution did not exist and where the 
sale was of a portion of the mortgaged property, 
nevertheless the right of the mortgagee to go againat 
the sale proceeds was .conferred by the Act. 
Nothing is said in the section against the conten- 
| tion of the right of the mortgagee in addition to 
such rights as were conferred by the section to 
proceed against the mortgaged property.” 


Mr. Yasin Yunus has referred to several 
other cases in support of his contention in 
this connection, but I need not refer to 
them when I find that a Division’ Bench of 
this Court has expressed its opinion de- 
finitely. fam afraid the contention must 
fail. I now come to the next question with 
regard to the admission cf Ex. 6 in evidence 
sat a late stage of the case. It is really 
with the object of expressing my CPinion 
on this part of the argument that I have 
given the various dates in the beginning 
cf this judgment. It is argued that the 
document should not have been taken in 
evidence because of the provisions of 
O. XLI, r. 27, Civil Procedure Code, and 
that the document does not show how it 
was connected with the rent execution case 
No. 746 of 1928. Mr. Yunus contends that 
the non-recording of reasons for admitting 


(3) 149 Ind. Cas, 972; A Į 1934 Pat 209; 15 PLT 
95; 6 R P 524. 
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the document is illegal. He has relied 
on a decision of this Court in Kandhdeo 
Narain Singh v. Dewa Singh 36 Ind. Cas. 
955 (4). In that case their Lordships in 
disapproving of the admission of evidence 
in the Appellate Court said that the opposite 
party against whom the evidence was 
used should have been given an opport- 
“unity of rebutting the evidence. In Satis 
Chandra Bose v. Thakurdas Mandal, 39 
Ind. Oas. 886 (5), their Lordships of the 
Caleutta High Court observed that the 
expression “substantial cause” in O. XLI, 
r. 27, does not include a case where the 
only ground assigned is that the evidence 
already adduced by the aggrieved party 
is not satisfactory and sufficient; in other 
words, as the section itself says it is for 
the purpose of enabling the Court to 
pronounce judgment and not for the 
purpose of filling up gaps in the case of 
any of the parties. 

In Mohesh Chandra Shaw v. Bepin 
Behari Khan, 49 Ind. Cas. 510 (6), which 
also a Calcutta case, the non-recording of 
reasons for accepting evidence in the Appel- 
late Court was held to be illegal and their 
Lordships laid stress on the provision that 
whenever additional evidence is allowed to be 
produced in the Appellate Court, the Court 
shall record the reasons for its admission, 
and they referred to the earlier decision in 
Gajadhar Prosad v. Lohia, 35 Ind (as. 
698 (7), where it was held that the omission 
of the learned Judge to record any reason 
for the admission of the additional evidence 
was alone a sufficient ground for allowing 
the appeal. The strongest case cited by 
Mr. Yunus is the one in Baijnath Manjhi v, 
Dip Lal Mader, 57 Ind. Cas. 843 (8), in which 
it was held that O. XLI, r. 27, allows 
the parties to produce evidence in the 
Appellate Court, if the Appellate Court 
requires any document to be produced or 
any witness to beexamined to enable it to 
pronounce judgment or for any other sub- 
stantial cause, but this did not mean that 
in order to enable the Appellate Court to 
pronounce judgment in favour of a parti- 
cular party additional evidence should be 
admitted in appeal, and it cnly meant that 
where there was a lacuna in the evidence 
which precludes the Appellate Court from 
pronouncing judgment on the evidence 


(4) 36 Ind. Cas. 955; A I R 1916 Pat. 319. 
D 39 Ind. Cas. 886; A IR I917 Cal. 711; 25 O LJ 


473. 
(6) 49 Ind. Oas. 510; A I R 1919 Cal. 170. 
ASE 35 Ind. Cas. 698; AI R 1917 Cal. 201: 2401, 7 
4 


(8) 57 Ind, Cas. 843; A IR 1920 Pat. 235. 
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which is already on the record, additional evi- 
dence should be allowed to be adduced. As 
against that Mr. Satya Sunder Bose has 
advanced various arguments for holding, 
firstly, that the lower Appellate Court was 
justified in taking the document into evi- 
dence, secondly, that the reasons are ap- 
parent from the judgment itself and thirdly 
that the defendant first party, the 
appellants, are estopped from raising any 
of these objections in the light of the plea- 
dings and the issues that were framed in 
the case. ; 
Dealing with the point as to whether or 
not the appellants are entitled to raise 
objection he has referred to paras. 7 and 9 
of the written statement. But before I 
proceed any further I think it will be better 
to explain how the points raised by Mr. 
Bose arisé. In the course of the trial it 
appears that the defendant first party raised 
the question that the mortgagee was not 
entitled to the surplus money because it 
was on account of his default that the pro- 
perty was sold for arrears of rent. Now 
the case of the mortgagee was that he was 
dispossessed in the year 1332 or in the end 
of 1331, Fasli, and the rent suit referred to 
was after he was dispossessed. The trial 
Court disbelieved the karpardaz who was 
examined on behalf of the plaintiff-mort- 
gapee and it appears somehow the document 
which is now marked as Ex. 6 was not 
marked in the trial Court. From the trend 
of Mr. Bose's argument it appears that it 
was after the learned Munsif accepted the 
contention of the defendant lst party 
that the sale was due to the negligence of 
the mrrtgagee that this document assumed 
special importance. To proceed with the 
argument of Mr. Bose. referring to paras. 7 
and 9, he says that all that the defendants 
lst party contended was that the decree 
was not a rent decree and that the document 
was not a genuine mortgage deed. He 
argues that they themselves not having 
rajsed the point in the pleading and this 
point not having been iu issue in the trial 
Court, it does not lie in the mouth of the 
defendant first party to object. If they 
themselves had raised the point against the 
plaintiffs, the plaintiffs wanted to meet their 
contention. He proceeds further and says 
that even the grounds of appeal do not show 
that they objected to taking of the evidence 
‘and they did not raise the question that 
they were taken by surprise. He has also 
drawn my attention to the fact that in the 
_ list of documents taken in against this 
document it is written ‘without objection’ 
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and that there is no affidavit on the record 
to show that any objection was raised. 

In reply to the argument that the non- 
recording of reasons was illegal, Mr. Bose 
has drawn my attention to the`construction 
of the Civil Procedure Code. He says that 
the rules framed in the Civil Procedure 
Code are not so imperative as the main 
sections of the Code. This line of argument 
of Mr. Bose does not commend itself to me. 
Tf rules have been framed and have the 
force of law they should be observed. But 
he is ona better ground when hé says that 
the lower Court has given reasons. The 
only point is that it is not in the order-sheet 
but it is in the judgment where it is said : 

“The plaintiff no doubt should have exhibited this 
document before the lower Court though it. was pro- 
duced there but being a public document material 


for the purpose of this case I allow it to be exhibited 
on the side of the plaintiffs.” l ii 


The general trend of the Evidence Act, 
Mr. Bose argues, is to admit evidence and 
not to reject evidenze, end in support -of 
his ecntention he cites Gopika Raman Roy 
v. Atal Singh (9). Mr. Bose further 
argued that even if it be held ' that 
this document is inadmissible in evi- 
dence or should not have been admitted, 
the lower Appellate Court has come to its 
finding without the aid of this document, 
because once it believes the karpardaz 
examined on behalf of the plaintiffs the 
plaintiffs’ case is made out. Mr. Yasin 
Yunus has relied on the Privy Council 
decision in Parsotim Thakur v. Lal Mohar 
Thakur (10) to show that the evidence 
should not have been taken unless the 
Court had recorded its reasons to the effect 
ihat the evidence was necessary to pro- 
nounce judgment. So far as the point 
raised by Mr. Yasin Yunus, that this docu- 
ment does not connect itself with the rent 
execution case No. 746 of 1928, Mr. Bose 
frankly confesses that there is nothing on 
the record by which it can be connected, 
but he still maintains that no point has 
been raised as against this in the grounds 
of appeal. To my mind this seems to be 
the most formidable objection to the taking 
in of the document, but it seems to me 
that although it may be in this Court that 
this document is not connected with the rent 


execution case, the parties in the lower 
(9)562A119; 114 Ind Cas, 561; A I R 1929 P C 99; 
56 01003; 33 C W N 465; 29 L W 674; 49 OL J 327; 
10 P L T 301; 31 Bom. LR 734; (1929) A L J 246; 56 M 
LJ 562 (P C). 
(10) 10 Pat. 654; 132 Ind. Cas. 721; A I R 1931 PO 
143: 58 I A 254:33 Bom. LR 1015; (1931) A L J 513; 
350 W N 786; Ind. Rul, (1931) P © 209; 34 L W 76; 
“OL J1; 12'P L T 683; (931) 0 W N 999; 61 ML J 
). 
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Court had no doubt about it, because it 
does not appear that any objection was 
raised on. these lines before the lower Ap- 
pellate Court or that this was not relevant 
or was not connected with the rent execu- 
- tion case. 

There is one more point raised by Mr. 
Yasin Yunus that the money has already 
been withdrawn by the defendants Ist 
party ; no authority has been cited by the 
respondents that the money could be fol- 
lowed in the hands of a third party and as 
a matter of equity he says that the mort- 
gagee should be satisfied with the money 
that is already in possession of the Curt. 
To my mind the particular section is to 
protect the mortgagee’s rights in the 
secured property. He should be in a posi- 
tion to realize his dues from the property 
m rigaged. If portions of the property 
are converted into cash that cash also 
should be available to him as a part of 
the security, because s. 73 says that if 
any part of the property or interest in the 
property is sold, the mortgagee’s right 
comes into play to realize the inoney. It 
is either the property or any part of it or 
any interest in the property, that is to say, 
the whole object is that the mortgagee's 
security should not be diminished and the 
moment there is any attempt to diminish 
it his remedy comesin. A situation some- 
. what similar to this arose in Gosto Behary 
Pyne v. Shib Nath Dut (11) where the 
various decree-holders had taken away their 
cash on the sale of a patni taluk and it 
was held that the plaintiff was entitled to 
realize the balance due tobim out of the 
whcle of the surplus and, therefore, he 
could proceed against any ofthe individuals 
who had withdrawn the money. 

These are the points urged by Mr. Yasin 
Yunus and I am afraid although he has 
argued very vigorously and put his case 
very clearly before me, IJ fail to accept his 
contention. The appeal, therefore, fails, 

There is a cross-appeal. The lower 
Appellate Court has granted interest from 
September 29, 1929 up tothe date of the 
suit. Evidently this is due to an oversight. 
He should have allowed the rate of inter- 
est from September 29, 1929 till the date 
of the judgment. In this case it will be 
the date of the present judgment. Sub- 
sequent interest will be at the Court-rate 
up to realization. -There will be no order 
as to costs. Leave to appeal under the 
Letters Patent refused. 

D. Appeal dismissed, 

(11) 20 0 241, 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 646 of 
1935 
October 24, 1935 
JAT LAL J. l 
DAULAT RAM- VIDYA PARKASH anp 
OTHERS——CREDITORS—ÅPPELLANTS 
VETSUS l 
BANSI LAL AND oruges - DEBTORS AND 
OT1EKS — RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 75, 68, 
4--Creditor aggrieved by order of Insolvency Judge, 
whether can appeal—Sale by Receiver—Objection that 
property belongs to objector—Objection upheld by 
District Judge — Appeal, if lieg. ` 

Section 75of the Provincial Insolvency Act, : is 
sufficiently wide to enable a creditor, who is aggriev- 
ed by an order passed by the Insolvency Judge, to 
lodge an appeal, 

[Case-law referred to.] 

An objection thatthe objector was the owner of 
the property sold by Receiver was raised undér 
s. 68, Provincial Insolvency Act. The objection was 
upheld-by the District Judge : 

Held, that though the District Judge was moved 
under s, 68, which was not one of the sections men- 
tioned in Sch. I, the investigation, which he was 
expected to make in a case like the present, should 
be under s, 4, Provincial Insolvency Act, and any 
order passed by him under s.4 was appealable as 
of right to the High. Court. Ghani Mohamed v. 
Dina Nath Puri (10), relied on ) 


Mis. F. C. A. from an order of the District 
Judge, Ludhiana, dated January 19, 19835.. 
Messrs. R. L. Chowla and Barkat Ali, 
for Mr. M. C. Mahajan, for the Appellants: 
Mr. Nawal Kishore, for the Respondents 
(Debtors). 
Judgment.—Achhru Maland others were 
adjudicated insolvents and two Receivers 
were appointed of their estate. It appears 
that the appellants, Daulat Ram-Vidya 
Parkash, had a money decree against the 
insolvenits which they executed by attach- . 
ment of half a share in a house and tawela, 
etc., which they alleged belonged to the 
judgment-debtors,. This was before the ad- 
judication order was made. An objection 
was raised by the respondent Bansi- Lal 
that he was a purchaser for consideration 
of the property atlached. This: ohjection 
having been allowed, a suit under O. X XI, 
r. 63, Civil Procedure Code, was filed by the 
attaching decree-holders and was ultimately 
decreed, it having been held that the sale 
by the judgment-debtors was fraudulent as 
against the creditors. The Receivers in 
insolvency then took possession of the pro- 
perty attached by the appellants, Daulat 
Ram- Vidya Parkash, and sold the same 
in the insolvency proceedings, Bansi Lal 
thereupon made an application under s. 68, 
Provincial Insolvency Act, to the Insolvency 
Court, praying that the action of the Recel- 
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vers was illegal, as he (the objector) was the 
owner of the property. The learned District 
Judge has granted this application, holding 
that the decree granted in a suit under 
O. XXI, r. 63, was operative only so far as 
the execution proceedings were concerned, 
and that it did not enure for the benefit of 
the other creditors and consequentty of the 
Receivers-in-insolvency. He, therefore, 
set aside the sale by the Receivers. The 
creditors, including Daulat Ram-Vidya 
Parkash, have presented this appeal against 
the order of the District Judge. 
A preliminary objection is taken that the 
appellants, the creditors of the insolvents, 
-are not competent to appeal from the order 
of the District Judge but that such an 
_ appeal is cémpetent only by the Receivers. 
It may here be mentioned thatthe Receivers 
seem to have conceded, in my opinion 
wrongly, before the District Judge that 
they could not sell the property in dispute 
under the circumstances and probably it 
ison account of this admission by them 
that the creditors of the insolvents have 
` come up to this Court on appeal. In support 
‘of the preliminary objection, the learned 
Counsel relies upon Jhabba Lal v. Shib 
Charan (1), in which it was held that the 
only person'who can appeal under circum- 
stances similar to those in this case is the 
Official Receiver. The subsequent cases of 
the Allahabad High Court, however, have 
taken the contrary view. In Niadar v. 
Ramji Lal (2), it was held that s. 75 of the 
present Provincial Insolvency Act was suff- 
ciently wide to enable a creditor, who is 
_ aggrieved by an order passed by the Insol- 
vency Judge, to lodge an appeal Shikri 
Prasad v. Aziz Ali (3), Thiru Venkata- 
chariar V. Thangai Ammal (4), Anantha- 
narayana Ayyar v. Rama Subba Ayyar (5), 
Pulli Goundan v. Kunaraswami Goundan 
(6) and Barkat Rai v. Jiwan Mal (T), also 
support the contention of the appellants’ 
Counsel that an appeal lies at the instance 
of a creditor under the circumstance dis- 


(1) 39 A 152; 37 Ind. Cas, 76; A IR1917 All, 160: 
15 AL Jl. 

(2) 47 A 849; 88 Ind. Cas. 944; A I R 1925 All. 549; 
23 Á L J 503; LR 6 A 463 Civ. 

(3) 44 A 71; 63 Ind, Cas. 601; A I R 1922 All. 196; 
19 A L J 862: 3 U P L R (A) 195. 

(4)39 M 479: 29 Ind. Cas. 294; A I R 1915 Mad 
1177; 29 M L J 755; 17 M L T 432. 

(5) 47 A673; 79 Ind. Oas. 395; A I R 1924 Mad. 345; 

18 L W 857; 33M L T 196. 
- (8) 55 M 313; 135Ind. Cas. 742; AIR 1932 Mad. 
169: GLM LJ 714: 34 L W 684; (1932M W N 552; 


‘ Ind. Rul. (1932) Mad. 214. 
6 (7) AIR 1934 Lah. 968; 154 Ind. Cas, 708;7R L 
- 601. 
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closed in this case, Venkata Ramanayya v. 
Bali Bagarayya (8) and Hari Rao v. Ofi- 
cial Assignees, Madras (9), cited by the 
respondents’ Counsel, do not really ‘decide 
the question which is before me. They 
merely discuss the definition of a “person 
aggrieved” for the purposes of s. 75. The 
wee of authority is certainly on the side 
of the appellants and I have no option but 
to overrule the preliminary objecticn. 

Yet another objection is raised by the 
respondents and that is that under the cir- 
cumstances of this case, no appeal lies with- 
out the leave either of the District -Judge 
or of this Court. His contention js that the 
order passed by the District Judge is not 
covered by Sch. I mentioned in s. 75 (2). 
Provincial Insolvency Act, but I am inclined 
to think that though the District Judge was 
moved under s. 68, which is not one of the 
sections mentioned in Sch. I, the investi- 
gation, which he is expected to make ina 
case like the present, should be under s. 4, 
Provincial Insolvency Act, and any order 
passed by him under s.4, is appealable as 
of right to this Court. In any case, if neces- 
sary, I would have taken up the case on 
revision, because in my opinion the order 
of the District Judge is obviously incorrect. 
But it is not necessary to do so, because I 
am of opinion that the appeal lies to this 
Court as the order must be deemed to have 
been passed under s. 4. An authority in 
support of this proposition is to be found in 
Ghani Mohamed v. Dina Nath Puri (10). 

Onthe merits I am of opinion that if the 
District Judge found that the decree passed 
in the suit under O. XXI, r. 63, could not be 
taken advantage of by the Official Receiver, 
he could not direct the release of the prop- 
erty without deciding independently of that 
decree whether the transfer in favour of the 
objector Bansi Lal was or was not fraudulent. 
The question was directly raised before 
him according to the respective allegations 
of the parties and before setting aside the 
order of the Receiver, the Court should have 
dec ded this aspect of the case, and this he 
could have done under s. 4 even if the 
parties have not invited his attention to 
that section. At the same time it appears 
tome, though [do not give any final deci- 
gion on that point, that probably the order 
of the District Judge, that the decree passed 
in favour of Daulat Ram-Vidya Parkash was 
not binding in these proceedings on Bansi 

(8) 67 M L J 942; 154 Ind. Oas. 96; AI R 1935 
Mad. 107; 40 LW &64; 7 RM 412 (1) 

(9) AIR 1926 Mad 556; 94 Ind. Cas. 642; 49 M 461; 


50M LJ 358; 23 L W 599; (1996) M W N 364 (F B). 
(10) A IR 1928 Lah. 556; 108 Ind. Cas. 602, 
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Lal and he was entitled to an independent 
adjudication in these proceedings on the 
question of the bonu fide nature of the sale 
in his favour, iscorrect. I, therefore, accept 
this appeal, set aside the order of the Dis- 
trict Judge and return the case to him with 
a direction to proceed under s. 4, Provincial 
Insolvency Act, and to decide whether the 
transfer in favour of Bansi Lal was bona 
fide or Whether it was fraudulent. The 
costs of this appeal shall abide the result. 
D. Case 1,emanded. 


CALCUTTA HIGH COURT 
Civil Appeal No. 428 of 1935 
August 19, 1936 
Guga AND Nasim Att, JJ. 
CORPORATION or CALCU TTA— 
DEFENDANT—A PPELLANT 
VETSUS 
JARDINE SKINNER & Oo, —PLAINTIFFES— 
RESPONDENTS 
Calcutta Municipal Act (III of 1923), s. 127 (b)— 
Land appertaining to premises—Valuation of— 
Whether should be separately valued from building 


on 14. 

For the purpose of meeting the require- 
ments of s 127 (b), Oalcutta Municipal 
Act, the value of the land appertaining to the 
premises tobe assessed has to be separated and 
. kept distinct from the value of the building standing 
.on the land; the law requires that the valuation is 
to beon a basis other than the rental basis as 
indicated in s.127 (a), and the rough and ready 
method of taking value of the land and building 
together ona rental basis, and then giving a deduc- 
tion of the value of the building, is not a method 
contemplated by law, in view of the definite pro- 
- visions laying down rules for determining the value 
of different classes of property for the purposes 
of assessment to rates and taxes as stated in the 
different and separate cls. (a) and (b), s. 127, Calcutta 
Municipal Act. 

' ©. A. against an order of Chief Judge, 
Small Cause Court, Calcutta, dated May 14, 


1935. 


Messrs. S. C. Bose and Krishna Lal 
Banerji, for the Appellant. 

Messrs. Santosh Kumar Bose and Panna- 
lal Chatterjee, for the Respondents. 

Guha, J.—This is an appeal by the 
Corporation of Calcutta from a decision 
of the learned Chief Judge-of the Court 
of Small Causes, Calcutta, under s. 142, 
Calcutta Municipal Act, 1923, in a case 
under s. 141 of the Act, in which the res- 
pondents in this Court, Messrs. Jardine 
Skinner & Company, challenged the assess- 
ment of rates and taxes as made by the 
Corporation of Calcutta of premises No. 4, 
Clive Row, Calcutta, of which the respon- 
denis were the owners. The respondents 
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were served with a notice under s. 136: 
Calcutta Municipal Act, for furnishing a 
return for the purpose of assessment of 
the premises No. 4, Clive Row. A return 
was submitted in pursuance of that 
notice, stating the value of the land as 
Rs. 22,000 per cotta; the value of the 
building standing on the land was separ- 
ately shown as Rs. 2,86,000. Objections 
were raised to the assessment as made by 
the Corporation on the return submitted 
by the respondents; and as the result’ of 
the hearing of the objections, the value of 
the land was reduced to Rs. 21,000 per 
cotta: it does not, however, appear on what 
basis such reduction was made by the 
Corporation. Depreciation was allowed on 
the value ofthe building as stated in the 
return submitted by the respondents at 
the rate of 124 per cent. The original 
assessment as made by the Corpofation 
was reduced, The respondents, not satis- 
fied with thereducticn as made, started a 
proceeding under s. 141, Calcutta Muni- 
cipal Act, before the Court of Small Causes, 
Calcutta, for contesting the assessment as 
made, on the annual value of the premises 
No. 4, Clive Row, as determined by . the 
Corporation, at Rs. 45,491 on the basis 
staied above. The case stated in the ap- 
plication tothe Court of Small Causes, by 
way of a plaint in a suit, was vague; but 
the points raised appear to have been 
made clear at the hearing of the case; and 
the learned Judge who heard the case was 
disposed to adjourn the case, if the Corpo- 
ration had asked for time to meet the case 
made by the assessees seeking relief 
under s. 141, Caleutta Municipal Act. The 
Corporation did not ask for any adjourn- 
ment. 

The learned Chief Judge of the Court of 
Small Causes gave relief to the assessees- 
respondents in this Court, by reducing the 
annual valuation as made by the Oorpora- 
tion which had the resultof reducing the 
assessment to rates and taxes. This was 
done by reducing the value of the land and 
by raising the percentage of depreciation 
of the value of the building. The Corpora- 
tion of Calcutta appealed to this Court. It 
was urged in support of the appeal that 
the Court below had erred in holding that 
the value of the land in the case before us 
was Rs. 14,000 per cotta, and in raising 
the percentage of depreciation of the value 
of the building to 34 percent. Themain 
question raised in the appeal was that 
the Judge was wrong in his interpretation 
of s. 127 (b), Calcutta Municipal Act, for 
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‘the purpose of determining the annual 
value of the premises in question. In the 
case before us, the provisions of law as 
contained in s. 127 (b), Calcutta Municipal 
Act, 1923. had to be interpreted; and al- 
though the learned Judge in the Court 
below has observed that he was rather 
dubious about the method ofassessing the 
rateable value ofland, he held that the 
section’ [s. 127 (b) } appeared to mean 
that : 

‘land was not to be valued as bare piece of building 
-land but as part of the premises burdened with the 
building existing upon it,” 
and the method of valuation suggested 
by Mr. Sawday, Surveyor and Valuer, exa- 
“Mined as an expert by the assessees, 
Bilas adopted by the Judge on the footing 

that: 
| “the section certainly makes the value depend to some 


. 6xtent on the use of land and there was no obvious 
_method _ of construing the section.” 
‘According to the expert, the basis of 
-valuation of land which had to be adopted 
inthe case before us gave the figure 
Rs. 14,000 per cotta, for the reason given 
_by him in his evidence : 

“The Actsays the land must be valued with build- 
ing and not the vacant value of the land. No one 
could buy this building and get a return of more 
than Rs, 15 per 100 sq. ft. 38,0CO—taxcs repairs 
left—nett return some Rs. 33,000 per annum=at 
20 years, Rs. 6,60,000. If the Corporation values 
_the building at Rs. 2,86,000 it leaves 4 lacs for the 
land, about Ks,'14,000 a cotta.” 


It is to be noticed that for the purpose 
of meeting the requirements of s. 127 (b), 
Calcutta Municipal Act, the value of the 
‘land appertaining to the premises to be 
assessed had to be separated and kept 
distinct from the value of the building 
“standing on the lend; the law required 
that the valuation was to be on a basis 
other than the rental basis as indicated 
ins.127 (a), and the rough and ready 
method of taking value of the land and 
building together ona rental basis, and 
then giving a deduction of the value of the 
building, was‘ not therefore, a method 
contemplated by law, in view of the definite 
provisions laying down rules for determin- 
ing the value of different classes of prop- 
erty for the purposes of assessment to 
- yates and taxes, as stated in the different 
and separate cls. (a) and (b), a. 127, Oal- 
cutte Municipal Act; and the learned Judge 
‘in the Court below has, in our judgment, 
onthe expert evidence, placed a forced 
construction on the language of the 
Statute; and oncareful consideration of the 
same, we are unable to accept the conclu- 
- gion arrived at by him. 
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_ The land had to be valued separately; 
1t was valued hy the assessees in the 
return submitted by them under s. 136; and 
no materials were placed before the Court 
on which the valuation put upon the land 
by the Corporation, Rs. 21,000 per cotta 
could be reduced. Weare unable to hold 
inagreement with the learned Judge in the 
Court below that Rs. 14,00 per cota could 
be taken to be the value of the land in the 
case before us for the purpose of deter- 
mining the annual value of premises No. 4, 
Clive Row, required to he fixed under 
s. 127 (b), Calcutta Municipal Act. It 
may be stated that there ean be no ques- 
tion that the statement of valuation of 
land apart from building, in pursuance of 
nitice given tothe assessees under s. 136, 
Calcutta Municipal Act, could not operate 
as an estoppel against them in the matter 
of valuation of land with building as part 
of the premises; but the position under 
the law, a8 it stands must be recognized 
that the return as submitted was in 
compliance with what was required to be 
done for the purpose of enabling the Cor- 
poration to fix a valuation of land on 
which there was a building, as mentioned 
in s. 127 (b). 

The building on premises No. 4, Clive 
Row, was valued at Rs. 2,86,000; the ques- 
lion of depreciation of the building had 
to be taken into account and the percentage 
of the same had to be fixed on the mate- 
rials before the Court. There was evi- 
dence of the age of the building, and there 
was also the evidence of the rate of de- 
preciation, which was allowed to stand 
unrebutted and unchallenged by the Oor- 
poration. On the materials on the record, 
the Judge in the Court below was justified 
in coming tothe conclusion, that the per- 
centage of depreciation (123 per cent.) 
as allowed by the Corporation was wholly 
arbitrary and could not be accepted. The 
presumption in favour of the Corporation, 
if any, fixing the percentage at 123 per 
cent. was rebutted by evidence before the 
Court; and there was no evidence given 
by the Corporation for rejecting the 
same. The percentage of depreciation has 
rightly been fixed at 34 per cent. on the 
footing thatthe building in question was 
atleast 68 years old. The result of our 
decision, as indicated above, is that for the 
purpose of present assessment to rates and 
taxes, in regard to premises No. 4, Clive 
Row, the annual value of the sameis to be 
taken at 5 per cent. of the umount of 
Rs. 2,86,000, the costs of erection of ‘the 
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building, less 34 per cent.on account of 
depreciation—to which isto be added the 
value of the land on which the building 
stands at tne rate of ks. 21,000 per cotta. 
The appeal is allowed in part the decision 
of the Court below . against which it is 
directed is moditied in the manner stated 
above. ‘There is no order as to costs in the 
appeal. 

Nasim Ali, J—Il agree with the order 
which my learned brother has justi now 
made inthe case. The points tor deter- 
mination inthe appeal are: (1) Whetner 
the appellant Oorporation was wrong in 
valuing the land of the premises as pare 
building sıte : (2) Whether the appellant 
Corporation was wrong in allowing 124 
per cent. depreciation on the cost of build- 
ing the structure. The contention of the 
respondents as regards the lirst point is that 
under cl. (b)ofs. 127, Calcutta Municipal 
Act, the land is not permitted to be valued 
‘as bare land without any structure, as the 
concluding wordsof cl. (6) “land valued 
with the building as a part of the pre- 
mises” indicate tnat the land is to be valued 
as atiected or burdened by -the building 
Standing onit. Tne words “affected by” 
or “burdened by” are not to be found in 
the section. [doubt whether they convey 
the meaning which the respondents want 
to put upon them seeing, (l) that the 
section requires a separate valuation of 
the land, although there is the obvious 
difficulty of valuing the land separately 


| after it nas been built upon, and (2) that — 


although allland with buildings standing 
on them are to be valued on a rental basis, 
the annual letting value is to be taken as 
the basis of rating only in cases coming 
under cl (a) of the section. 

Assuming, however, that the contention 
of the respondents 1s correct, taere is no 
satisfactory material to show that the 
land of the premises in question has been 
assessed by the appellant as a baie building 
site without any building on it. According 
to the evidence of Mr.Sawday, witness No. z 
for the respondents, ihe value ot the bare 
land would be Rs. 22,000 to Rs. 24,0U0, 
The respondents im tuer eurn put 
Ks. 22,000 as ihe value ot the land. ‘Lhe 
Deputy Executive Otticer of the Corporation, 
however, assessed the value at its. 21,Uuu. 
‘There is no satisfactory evidence to show 
thatthe value of the land as assessed 
by the Corporation is not a fair value, 
taking the existence of the building on it 
asa iactor wuluh affects its value. No 
evidence was given by the respondents 
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tosnow to what extent the value of the 
land has been depieciated by the existence 
cf tne building on it excepting the evidence 
of Mr. Sawday to the effect voat the value 
of the land would be Ks. 14,000 if tue value 
of he cost of construction minus 34 per 
cent. on account of depreciation be de- 
ducted from tue value of the land dnd 
building taken together, calculated on a 
rental basis. As at present advised, | am 
nob prepared to say that the method adopted 
by Mr, Sawday is the proper method of 
Valuing the land in the present case, in 
accordance with the provisions of s. 127 
(b) of the Act, andthe valuation made by 
vhe Deputy Executive Otficer of the Corpora- 
tion is wrong. ms 
As regards the second contentions. the 
appellant Corporation did not adducea any 
evidence to’ show that the age of tne 
building was nut bo years or that the rate 
of depreciation at} per cent. is not a‘tair 
rate altnough they nad nutice of tnis òb- 
jection and had ample opportunity of 
meeting it at the time of ine hearing’ of 
the case. Jt is argued that the quéstion 
of the rate of depreciation at a higner tigure 
was not raised in the plaint but the struc- 
tures of pleadings should not be stressed 
too far when fair notice of the case has 
been given. l am, therefore, of opinion 
that tue learned Judge was right in allowing 
depreciation ab the rate of 34 percent. and 


‘the Corporation was. wrong in allowing 


depreciation at 123 per cent. only. 
D. Appeal partly allowed. 


PATNA HIGH COURT 
Civil Appeal No. 849 of 1934 Wr 
february 2, 1937 ih 
AWADH NARAIN ‘VLWARI AND OTHEHB—- 
DEFENDANTS-— APPELLANTS 
versus '’ 
SANTAN NARAIN TIWARI AND orugrs— 
PLAINTIFFS AND UTHEXS~—DEFENDANTS— 
KESPUNDENTS 

Hindu Law—Wiaow - Accumulutions—Her position, 
whether as trustee Jor reversioners —W hether bound 
tu -pay off husbuna's debts Jrom suvings out of income 
oJ husbund's estare — Airenatton— Satisfaction of 
husbund’s aebts 1s her duty—Question as to benefit of 
estute or pressure does not arise, 

A Hindu widow 1s not a trustee for the reversioners 
but Las un absolute power of disposal of the income 
vi the property inherited by her. She is not poung 
to Save the income ; sre May spead the whule income 
upon hersclt or give 1t away us she likes during ber 
lite, She isuob Duund to pay off her husband's debts 
out of the savings made by her out of the incumé 
from her husband’s estate. [p. bli, col. z.] 

Whereas a manager ofa joint Hindu tamuly ora 
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trustee is to look at the secular interests of the 
estate and his power of alienation is limited to cases 
in which the estate will benefit or there is some 
pressure on it which makes alienation unavoidable, 
the widow has an additional power of aliénation for 
other purposes which are regarded in the Hindu 
system of lawasreligious or charitable or conducive 
tothe welfare of the soul of herhusband. To justify 
an alienation for such a purpose, it is not necessary 
to show any benefit to the estate or pressure on the 
estate such as is necessary in the case of an alienation 
for other purposes. [p. 815, col. }. 
._ The satisfaction of her husband's debts is aduty 
essentially necessary to be fulfilled by the widow 
before she rejoins him inthe state of existence to 
which he is considered to have been translated and 
alienations made by her for such purpose is valid. The 
question whether the transaction was beneficial to the 
estate or whether there was immediate pressure does 
not arise. Sadar Singh v, Kunj Behari Lal (1), Ashu- 
tosh Sikdar v. Chidam Mondal (3) and Udai Chunder 
Chuckerbutty v.Ashutosh Das Mozumdar (4), relied on. 
[p. 815, col. 2.] 

C. A. from the appellate decree of the 
Judicial Commissioner, Chota Nagpur, dated 
March 8, 1934. ; | 

Messrs. B.C. De and K.K. Banerji, for 
the Appellants. h 

Messrs. B. B. Mukherji and U. N. 
Banerji, for the Respondents. 


Judgment —This is an appeal by the 
` defendants in a title suit in which the relief 
sought was only a declaration, and the 
dispute was about the validity of certain 
' raiyati leases granted by a Hindu widow. 
The property is part of the estate of one 
Madhoparain Tiwari who died in 1876 leav- 
ing a widow Musammat Deoki Kuar. The 
Tady died in 1919, and the plaintiffs and 
defendants of this suit are the agnates of 
her husband and the inheritors of the estate 
on her death. Partition proceedings were 
taken for the division of the properties 
among them, and it was found that certain 
bakasht lands have been settled by her as 
raiyati with some of the agnates after 
taking substantial salamis. These settle- 
ments were challenged by other of the 
agnates, nowthe plaintiffs, and for the pur- 
poses of the partition it was necessary, in 
order to assess the divisible assets; to have 
a determination whether these lands ought 
to be treated as bakasht or as raiyati. 
Hence the suit for a declaration that the 
settlements are invalid and not binding on 
the plaintiffs. The Subordinate Judge 
found that the three settlements which are 
impugned were each made for the purpose 
of raising money to satisfy antecedent debts 
incurred by the husband and father-in-law 
of the widow and secured by usufructuary 
mortgages on the lands in suit. The genu- 
ineness of these usufructuary mortgages 
was not challenged, and the Subordinate 
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Judge dismissed the suit. In each case 
about two-thirds of the salami money was 
required for paying these antecedent debts 
and nearly one-third was spent by the widow 
on her own purposes. 

But the Judicial Commissioner in appeal 
acceded to the argument that there was 
no pressure on the estate which would justify 
the widow in redeeming the usufructuary 
mortgages by alienating any part of the 
corpus of the property and thought that the 
transactions of Musammat Deoki Kuar were 
not such as a prudent owner would have 
made, the net result being not to increase 
but to decrease the total assets. He com- 
mented somewhat severely on the failure of 
the lady in forty years to re-pay any of 
the old zarpeshgis by savings out of her 
income, being apparently of opinion that it 
was her duty to save the income of the pro- 
perty for paying off her husband's debts. 
As to this the Subordinate Judge, himself 
a Hindu, had caleulated that the total in- 
come at the lady’s disposal could hardly 
have been more, at the highest comput- 
ation, than about Rs.75 a month and she 
could have had hardly any margin left out 
of this slender income from which it might 
have been possible to pay off the debts on 
her property. Whether or no it was possible 
for the lady to have paid off any of the 
debts, the law is absolutely clear that she 
was under no obligation to do so. It is 
settled law that a widow is not a trustee for 
the reversioners but has an absolute power 
of disposal of the income of the property 
inherited by her. Sheis not bound to save 
the income ; she may spend the whole 
income upon herself or give it away as she 
likes during her life. This is so well settled 
that I do not think it necessary to cite the 
authorities. A general summary of the legal 
position will be found in Mulla’s Principles 
of Hindu Law, para. 177. On this part of 
the case it is enough to add that there is no 
evidence whatever that the widow had any 
savings in hand which she could apply to 
the satisfaction of the debts incurred by 
her husband and father-in-law. 

I turn now to the other question of the 
learned Judicial Commissioner's finding 
that the widow had no business to alienate 
pioperty of the estate unless there was an 
immediate pressure on the estate, such as 
a threat of suit ora danger of the property 
being brought to sale by creditors. It is 
undoubtedly true as the Judicial Commis- 
sioner has pointed out that there is nothing 
to show that the zarpeshgidars were pressing 
for return of their money or that they were 
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not content to remain in possession of the 
plots‘of land hypothecated to them as zar- 
peshgidars and in that situation it might 
perhaps be said of a manager, or of the 
trustee of:property for an infant, that there 
was no immediate and cogent necessity for 
arranging to pay off the debts. But it will 
not do to confuse the position of a Hindu 
widow with that of a manager or a trustee. 
Whereas a’manager or a trusiee is to look 
at the secular interests of the estate and his 
power.of alienation is limited to cases in 
which the estate will benefit or there is some 
pressure on it which makes alienation un- 
avoidable, the widow has an additional 
power of alienation for other purp ses 
which-are regarded in the Hindu system of 
lawas religious or charitable or conducive 
to the welfare of the soul of her husband 
(Mulla’s Principles of Hindu Law, paras. 181 
and 181-A). To justify an alienation for 
such a purpose, it is not necessary to show 
any benefit to the estate or pressure on the 
estate such as is necessary in the case of 
an alienation for other purposes. 

An alienation by way of gift fora reli- 
gious purpose was upheld by ihe Judicial 
Committee of the Privy Council in Sardar 
Singh v. Kunj Behari Lal (1) after a hear- 
ing in which a very large number of authori- 
ties were cited. The case before their Lord- 
ships was a case of gift or dedication of 
property to a temple for offerings --to the 
deity and maintenance of the priésts:in 
charge. Their Lordships observed that; 


“The Hindu system recognizes two sets of religious 
acts. One is in connection with the actual obsequies 


of the deceased, and the periodical performance of . 


the obsequial rites prescribed inthe Hindu religious 
law, which are considered os essential for the sal- 
vation ofthe soul of the deceased. The other re- 
lates to acts which, although not essential or obli- 
gatory, are still pious observances which ccnduce to 
the bliss of the deceased's soul.” 


Their Lordships pointed out that to mix 
the indispensable or obligatory duty with 
a pious purpose which, although optional, 
is spiritually beneficial to the deceased, 
may lead to confusion. An alienation for 
a Pious purpose, the performance of which 
is optional but spiritually beneficial to the 
deceased, will be upheld if it affects a por- 
tion of the estate not excessive having 
regard to the total extent of the property. 
On the other hand, an alienation for the 
purpose of performing a religious duty 
which is regarded as essential to the 
salvation of the soul of the departed may 


(1) 44 A 503; 69 Ind. Cas. 36; A I R 1922 PC 261; 49 
I A 388; 161 W 871; 31 M L T 253; 37C L J383: 44 


M L J 766; 27.0 W N 653; 25 Bom, LR 648; WwW 
1923 (P O), — sida 
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be upheld even if it results in parting with 
the entire estate. This decision affirmed 
the correctness of a judgment of the 
AljJahabad High Court, Kunj Behari Lal v. 
Laltu Singh (2), which proceeded on similar 
lines and explained the Jaw rather more 
fully. The decision of the Privy Council 
last cited was applied in Ashutosh Sikdar 
v.Chidam Mondal (3). This was a case in 
which the entire corpus of the estate of 
the husband was leased out by his widow 
on taking a salami which went to pay debts 
of the husband which had become time- 
barred. In the argument before the High 
Court it was conceded that there was legal 
necessity for the alienation, but it was 
contended that the necessity fell under the 
second class of religious acts explained in 
the Privy Council decision, that is to say, 
that it was not obligatory and essential 
in the sense in which the performance of 
funeral rights is essential, but was merely 
a pious act for which the widow would 
have been justified in alienating a fraction 
but not the whole of the property. The 
contention was, however, negatived, B.B. 
Ghose, J., observing: 

“According to the Hindu Shastras....a person 
dying without payment of his debts is subject to 
tribulations in after life and it is, therefore, the 
pious duty ofhis descendants to pay off his debts 

ses Itseems to me, therefore, that payment of a 
deceaged’s debts by hie widow, who has received 
assets from him, falls within the first class of 
religious acts. I am of opinion that it is an essential 


duty of the widow, for bie she may alienate tha 
property inherited from her husband.” | 


It has been held in the Calentta High 
Court as far back as in Udai Chunder 
Chuckerbutty v. Ashutosh Das Mozumdar (4), 
that a widow has a pious duty to pay her 
husband’s debts though barred by limita- 
tion and forthe performance of this duty 
she may alienate her husband’s property. 
Therefore, the learned Judicial Commis- 
sioner was in error in thinking that the 
necessity for the alienstions or rather leases 
which are not challenged, was affected by 
the question whether there was immediate 
pressure on the estate for payment of the 
antecedent zarpeshgi debts. It is more 
in point to remember that the satisfaction 
of her husband's debts was a duty essen- 
tially necessary to be fulfilled by the widow 
before she rejoined him in the state of 
existence to which he is ccnsidered to have 
been translated and that in forty years of 
widowhood this duty had been awaiting 

(2) 41'A 130; 48 Ind. Cas. 847; AIR1918 All. 40: 
8 ey aT C904 126 Ind. Cas. 263; AIR 193 l 

; . Cas. 263; ; 
340 W N 153; Ind. Rul, (1930) Oal. 711. TRAR Sal; 
(4) 21 O 190. 
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performance and the sands of time were 
running out., In fact, the widow died the 
following year. .. ' 

. The question, therefore, does not at all 
arise in this case whether the transactions 
were beneficial to the estate. It is found 
by-boih the Courts that the debts were 
genuine debts, and the only point remain- 
ing. for -consideration -was whether the 
transactions were genuine transactions. 
There were three raiyat: leases. Bach was 
for a salami of Rs. 800 and in each case 
more than two-thirds of the salami. was 
applied to the payment of debt. In each 
case: in granting .the leases the widow 
reserved an annual rent, the total of these 
rents being about Rs, 69a year, whereas 
she was not receiving , any income from the 
property from the time that her husband 
died until 1913 when she made arrange- 
ments by which she received’ a quit rent 
of Rs. .23 and the transactions of 1918 
resulted in a further increase of the income 
of the éstate by about Rs. 45. If one takes 
a, broad view of the widow’s. dealings 
with her husband's estate.the outstanding 
facta are that in forty years she created no 


new incumbrance and incurred no debt, : 


that by transactions in 1913 and in 1918 
she was able to leave the reversioners an 
etate producing a slightly larger net income 
than the estate she received from her 
husband; and that she had discharged her 
paramount duty to her husband by paying 
off. his debts. It is suggested that the 


widow has not acted fawly towards the. 


reyersioners, but the facts speak for them- 
selves. Which, I wonder, of the present 


plaintiffs would not wish his own widow to- 


do the like ? 

-_The‘learned Judicial Commissioner 
thinks. that the effect of the transactions 
was to enable the three sets of defendants 
who,.obtained the pattas to gain an advan- 
tage at the expense of the ctner reversioners 
including the plaintiffs, and that for this 
reason the leases cannot pe suppurted. I 
fear he has been misled by analogies 
drawn from insolvency proceedings in 
which dealings giving an undue preference 
to ‘one creditor over others may be set 
aside. [Itis enough tosay that this is not 
such a-case. lt will- not co to say that, if 
there was. cash available to pay off debis a 
more profitable transaction could have been 
entered into, for tue cash was not there; or 
that the reversioners might, with greater 
advantage. to themselves, have redeemed 
the zarpeshgis aiter the widow's death, for 
id reasoning Can make it out to have been 
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the widow’s duty to die leaving her hus- 
band’s debts unpaid. And there has been 
no attempt to show, once conceding that 
the debts must be paid, that she could have 
made any better bargain. i l 
On these grounds the judgment and: 
decree of the lower Appellate Court must” 
be set aside and the decreeof the Sub- 
ordinate Judge restored, the defendants 
getting their costs throughout. The obser- 
vation of the Subordinate Judge’ that the 
defendants ought to refund so much of the 
salami,as was not taken for purposes’ of 
necessity was obiter dictum, it went beyond 
Lhe scope of the suit which was brought’ 
simp.y to determine whether the defendants 
were raiyats or were stiil zerpeshgidars. . 
Its correctness is challenged. [ leave: the 
point open as it does not aifect the décree 
to be passed in the suit. Leave to appeal- 
relused. ; 


D. E Appeal dismissed. `` 


NAGPUR HIGH COURT 
Civil Kevision Application No. 97 
of 1936 _ oe 
- October 22, 1936 ; 
7 : PoLLOOK, J. n 
BHOLANATH—APPLIOANT 
e MERE gh VETSUS a 

- ACHHERAM—Opposits Party: 

Criminal Procedure Code (Act V of 1898), ss, 476, - 
470-B—Civil Procedure Code (Act V of’ -1908), 
0. XLI, r. 27-—Subordinate Court dismissing ap-. 
plication under s. 476—Appeal to District < Judge— 
Nature of—Whether Civi or Criminal—W hether 
can, take additional evidence. 

Although an appeal for an order of a Subordinate 
Judge dismissing an application under s. 476,° 
Criminal Procedure Code, itself is one which is. 
allowed by the Codeof Criminal Procedure, the 
appeal must be heard by the District Judge to whom 
the Judge is subordinate, 7 e, by an Appellate. 
Court exercising civil appellate Jurisdiction, It 
follows, therefore, that the procedure governing an 
appeal of this description is one which is to be 
sought for within the four corne:s of the Uode - oË- 
Uivil Piocedure. The Additional District Judge, 
theiefore, has powers conferred on him by 
O. XLI ofthe Civil Procedure Uode, and under 
r.z7 of that order he is entitled to take further 
evidence if he requires that evidence in order to 
enable him to decide the case. Nasaruddin Khun 
v. Lamperor (5), leled on, Sam Vannia Nainnar v. 
Pervaswami Nuidu (1), Seemvah Nordu v, Abdul . 
Wahab 2) and Habutut v. Emperor (3), referred to. ` 

Where the suit was dismissed on August 6, 1934, 
and the application under s. 476, Oriminal Proce- 
aure Code was made on October 13, 1934, and as no 
time limit is prescribed by the Code of Crimimal 
Fioceaure, the delay is not so great that the appli- 
Cation cught to be dismissed on that ground alone 
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C. R. App. against an order of the Court 
of the Additional District Judge, Bilaspur, 
ae January 17, 1936, in M. A. No. 10 of 
1935. 

Messrs. D, N. Choudhury, R. B., and W. C?! 
Dutt, for the Applicant. 

Mr. P. N. Rudra, for the Opposite Party. 

Order.—The applicant Bhola Nath was 
the plaintiff in a suit brought to recover 
money said to he due on a bond. The 
other applicants Baliram and Shamta Pra- 
sad gave evidence on his behalf as attest- 
ing witnesses. The learned Subordinate 
Judge held that the bond was not proved 
and dismissed the suit. An application 
was madeto him under s. 476 of the Cri- 
minal Procedure Code, to order the prose- 
cution of these three persons for forgery 
and perjury but he refused as he consider- 
ed the evidence not strong enough. An 
appeal made to the Jearned Additional 
District Judge, who after obtaining the. 
opinion ofa handwriting expert on the 
bond and further examining the scribe of 
the bond, held that there was prima facie; 
case against the three persons and ordered 
their prosecuticn, They have now come 
up in revision, and this order will dispose 
of all three applications. 

The main point taken before me is that 
the learned Additional District Judge had 
no power to take further evidence. 

The view is supported by the decision in 
Sami Vannia Nainnar v. Periaswami 
Naidu (1) which was approvedin Seemiah 
Naidu v. Abdul Wahab (2). That view is 
that s. 476-B of the Criminal Procedure 
Code, which provides for an appeal is a’ 
self-contained section giving no right to 
take additional evidence, and that s. 428 
of the Code, which empowers and Appel- 
late Court to take additional evidence, ap- 
plies only to appeal, under Chap. XXXI 
of the Code. Most, if not all of the High 
Courts in India except Lahore have held 
that revisional proceedings against an 


order under s. 476 of the Criminal 
Procedure Ccde, or civil proceedings 
under s. 115 of the Civil Procedure 


Code, and this was the view taken by 
the Judicial Commissioner's Court in 
Babulal v. Emperor (3). Most of the cases 
will be found cited in Dhanpat Rai v, 


(1) 51M 603; 108 Ind. Cas. 638; A IR 1928 Mad. 
391; (1928) M W N 73; 27 L W 265; 29 Or LJ 445; 
10 A ICr. R55; 55M LI 218. 

(2) 53 M 688; 123 Ind. Cas.809; AI R1930 Mad. 
483; 31 Cr. L J 602%; 58 ML J 414; 31 LW 524; 
(1930) M W N 534; Ind. Rul, (1930) Mad. 553. 

(3) 16 N L R 23; 55 Ind. Oas. 286; AIR 1920 
Nag. 148; 21Cr. LJ 270, 
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Balak Ram (4) and the main reason, I 
gather, why the Lahore High Court held 
that revisional proceedingsin such cases 
are criminal proceedings was that it had 
been the practice of the Lahore High 
Court so to regard them for many years. 
The Lahore High Court, however, held that 
an Appellate Court to which an appeal 
lies under s. 476-B of the Criminal Proce- 
dure Code, may itself make an enquiry if 
it considers that the enquiry made by the 
trial Court is defective. | 

If revisional proceedings in this Court are 
civil proceedings, and if the appeal lies toa 
Civil Court, it seems to me to follow that 
the appellate proceedings are necessarily 
civil and not criminal. | 

I respectfully agree with the remarks of 
the Calcutta High Court in Nasaruddin 
Khan v. Emperor (9):— 

“Therefore, if would follow that, although the 
appeal itself is one which is allowed by the Code 
of Oriminal Procedure, the appeal must be heard 
by the District Judge to whom the Munsif is 
Subordinate, 7 ¢, by an Appellate Court exercis- 
ing civil appeMate jurisdiction. It follows, there- 
fore, that the procedure governing an appeal of 
this description is one whichis to be sought for 


within the four corners of the Code of Civil 
Procedure". 


The Additional District Judge, therefore, 
had powers conferred on him by O. XLI 
of the Civil Procedure Code, and under 
r. 27 of that order he was entitled to take 
further evidence if he required that evi- 
dence in order to enable him to decide the 
case. 

The learned Counsel for the respondent 
in this Court has not relied on the opinion 
of the handwriting expert who was -not 
examined as a witness, but he contends 
that there is sufficient evidence on the 
record apart from the expert's opinion to 
justify the Appellate Court's order. I 
agree that a prima facie case has been 
made out, and this has not seriously been 
contested. 


The only other point taken is that there 
was undue delay inmaking the applica- 
tion under s. 476 of the Criminal Procedure 
Code. The suit was dismissed on August 6, 
1934, and the application wag made on Oc- 
tober 13, 19384. No time limit is prescribed 
by the Code of Criminal Procedure, and Ido 
not consider that the delay has been so 
great that the application ought to be dis- 
missed on that ground alone. It was not 


(4) 13 Lah. 342; 135 Ind. Cas. 594; AI R1931 
Lah, 761; 33 Or. L J 178; 33 PL R558; (1931) Gr 
Cas. 1065; Ind, Ral. (1932) Lah. 130 (F B). 

5) 53 O 827 at p.835; 99 Ind. Cas. 124; A I R 
1927 Oal. 98; 28 Cr. L J 92, 
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unnatural that the defendant should wait 
to see ifthe plaintiff intended to file an 
appeal, . 

The applications for revision are, there- 
fore, dismissed with costs. Ccunsel’s fee 
Rs. 30. There will be no separate order 
for ccstsin ihe other two applications. 

D. Application dismissed. 





Ea NAGPUR HIGH COURT 
Civil Revision Application No. 507 of 1935 
November 2, 1936 
PoLLOCK, J. 
THE Firm or SONLAL HANSRAJ 
-—APPLICANT 


VETSUS 
~ SADASHIV—Non-Appyzicant 
ga aiat Cau of 1E must be decided in 
8 SUU— DUL LEMILSEEA U 
ship Act (IX of 1932), firm benn. ah A A 
of action not decided—Firm registered and second suit 
on same cause of action—W hether barred. 

In orcer that the subsequent suit may be barred 
by res judicata it is not enough that the former 
Buit has been heard and determined, The cause of 
action must be heard and determined. 

Suit was dismissed unders, 69 (2) of the Partner- 
ship Act on the ground that the firm was unregistered. 
The question whether the goode were supplied and 
not paid for was never decided. The firm was then 
registered, and a second suit was brought on the same 
oe a eee second it 
Tes judicata, Futteh T "udhe ch re IA 
ee Lal-RamLal v. Abdul Ghafur Ehan (2) 
ET Tha Nyo & Co. v. Ma Un Ma Pru, (3), 

C. Rev. App. against the decree of the 
Court of the Junior Small Causes, Wardha 
dated August 5, 1935, in O. S. No, 517 of 

Mr, T. B. Pendharkar with him Mr. R 
N. Padheye, for the Applicant. | 

Mr. W. B. Pendharkar, for the Non- 
Applicant. 

Order.—The plaintifis as owners of the 
firm Sonlal Hansraj sued to recovery the 
price of goods supplied. The suit was 
dismissed under s. 69 (2) of the Indian 
Partnership Act on the ground that the 
fiim was unregistered. The firm was then 
registered, anda second suit was brought 
on the same cause of action. That sult was 
dismissed on the principle of res judicata. 

The Plaintiffs, who challenge that find- 
ing in revision, contend that the question 
whether the goods were supplied and not 
paid for was never decided in the previous 
suit and that, therefore, this second suit 
will lie. The defendant relies op the 
principle contained in the maxim nemo 
debet bis vexari pro eadem causa but the 
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same.matter is not being tried twice. 
All that was settled in the first suit was 
that s. 69 of the Indian Partnership Act 
prolibited the institution of such a suit. 
The effect of the dismissal of an action in 
England is stated at page 26 of the 3rd 
edition of the Law of Estoppel by kverest 
and Strode as follows :— 

“In order to create an estoppel, the adjudication 
itself must be a final one, and the matter itself 
must not only have been determined but controverted 
as well—The rule in Chancery was that an order 
dismissing an action was a bar to a fresh action 
for the same matter, if the dismissal was upon 
hearing and was not in terms directed to be with 
out prejudice, and if the Oourt determined that 
the plaintiff had no title to the relief syught; so 
that in pleading a former suit as a bar, it was not 
sufficient to show that the bill was dismissed; but 
you must plead further that which will show that 
the same matter in dispute in the subsequent suit 
was res judicata in the first”, 
and in para. 686 of Caspersz on Estoppel, 
Ath idition, it is slated: 

“It is not enough that the former suit has been 
heard and determined. The cause of action must be 
heard and determined.” 

Again there is to be found in the same 
paragraph the observations of Phear, J. in 
Futteh Singh v. Luchmee (1). 

“It seems clear that the objection to a suit on 
the ground of multifariousness or misjoinder of 
causes of action is an objection to the hearing of 
the suit; and if it prevails at whetever time, it has 
the effect of preventing a determination .....The 
fact that the Court has, in form, passed a decree 
dismissing the suit, does not alter the character of 
the determination." 

Here it seems to me that s. 69 (2) of the 

Indian Partnership Act prevented tne 
institution of the suit, and that, therefore, 
there was no determination of the subject- 
Matter of that suit. An opinion was 
expressed in Firm Krishen Lal-Ram Lal v. 
Abdul Ghafur Khan (2), and Maung Tha Nyo 
d Co, va Ma Un Ma Pru (3), that in such 
circumstances a second suit would lie, and, 
though the decision of that point was not 
necessary in those cases, it seems to me, 
with due respect, that that opinion is 
correct. 
_ I hold, therefore, that the present suit 
is not baired by the principles of res 
judicata, and it 18 accordingly remanded 
to the Small Cause Court for trial. The 
costs of this application will abide the 
event, Counsels fee Rs. le. 

D. Case remanded. 

d) 21 W R 105. 

(2) A Ik 1135 Lah. ¢93; 100 Ind:Cas., 513; 17 Lah 
219; öd P LR 633; d R L.57. 

(3)7 k 296; 119 Ind. Cas, 742; A 1 R1929 Rang. 260; 
Ind, Rul. (1929) Rang. 310. 
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MADRAS HIGH COURT 
Civil Revision Petition No, 9 
of 1936 
January 4, 1937 
VENKATARAMANA Rao, J. 
N.MUTHUSAMI PILLAI AND OTHERS 
~—~Priaintires Nos. 1,3 to 7—PETITIONERS 
VETSUS 
N. 58. MANICKAVASAGAM PILLAI 

AND OTHERS—DEFENDANTS—RESPONDENTS 

Caste—Persons setting up title in derogation of 
rights of members of caste— Recovery of possession 
held necessary before property can be administered 
—Court Fees Act (VII of 1870), s. 7, cl. (v)— Re- 
presentative suit—Prayer for possession after eject- 
ment of those in possession—Court-fee payable. ` 

Held, that regovery of possession is absolutely 
necessary from persons who are setting up a title in 
derogation of the rights of the members of the caste 
before the property can be administered for the 
common purposes of the caste, whether by Courts or 
the caste. 

[Case-law discussed.] 

A suit under O. I, r. 8, Civil Procedure Code, by 
certain members of the caste for administration of 
property in which all members of the caste are in- 
terested, and in which there is a prayer for recovery of 
possession of the properties after ejectment of persons 
in exclusive possession refusing to have the proper- 
ty administered for the common benefit, is govern- 
ed for purposes of court-fee by s. 7, cl.(v), Court 
Fees Act. 


O. R. P. under ss. 115 of Act V of 1508, 
and 107 of the Government of India Act 
praying the High Court to revise the order 
of the Uourt of the Subordinate Judge of 
Ramnad, dated December 9, 1935, and 
made in O. S, No. 48 of 1930, 


Messrs. K. V. Krishnasawmy Ayyar 
and S. Ramachandran, for the Petitioners. 

The Government Pleader and Mr. K. 
Swaminatha Ayyar, for the Respondents. 

Judgment.—This civil revision peti- 
tion raises a question of court-fee. The 
suit was originally instituted under s. 92, 
Oivil Procedure Oode, with the sanction of 
the Advocate-General for the remdval of 
the defendants from the possession of the 
suit property, for the appointment of a 
trustee to manage it, for vesting the said 
property in the said trustee, for framing a 
scheme for its management and for other 
incidental reliefs. A fixed fee of Rs. 50 
was paid under Art. 17 (IID) of Sch. LI of 
the Madras Court Fees Amending Act, 
The main allegationsin the plaint were 
that the plaintitis are members of a caste 
known as Siruvaikudi Vellalars, that the 
suit property was acquired and const- 
ructed out of caste funds subscribed from 
time to time by members of the caste 
for the general purposes of the caste, 
that the object of the acquisition was to 
use the property as rest house ‘for such 
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of the members of the community as might 
visit Thiruvannamalai for rendering wor- 
ship, whether at festival times or during 
ordinary periods’ that the said property 
was alsoused forthe purpose of afford- 
ing accommodation and convenience of 
the members of the community when as- 
sembling for caste meetings, which were 
being held periodically, that the property 
was thus a specific endowment of a 
religious and charitable character in which 
the entire community is interested, that 
the defendants were in exclusive pesses- 
sion of the property and were denying 
the rights of the members of ıhe communi- 
ty touse itin the manner they were en- 
titled to do. The learned Subordinate 
Judge passed a decree removing the de- 
fencants from possession of the property 
and calling fora draft scheme as in his 
opinion “a scheme for the better manage- 
ment of the trust” was necessary. On ap- 
peal Varadachariar and Burn, JJ. set aside 
the decree holding that the suit was not 
maintainable under s. 92, Civil Procedure 
Code, but they, however, gave leave to 
amend the plaint as one under O. I[,r. 8, 
Civil Procedure Code, leaving the question 
open whether in the circumstances of the 
case the said rule would be applicable. 
The condition of the amendment was that 
the said plaintiffs should pay such ad- 
ditional court-fee as may be payable on the 
plaint in consequence of the amendment. 
The learned Subordinate Judge has now 
directed an additional court-fee of 
Rs, 1,312-7-0 to be paid. Itis against the 
said order the above revision petition has 
been preferred. 


It is contended byMr. K.V. Krishnaswamy 
Ayyar forthe petitioner that the reliefs 
claimed inthe plaint are incapable of 
valuation as the plaintiffs are not seeking 
any personal benefit for themselves and 
that the nature of the claim as originally 
laid isnotin any way altered by the 
amendment. Before examining the sound- 
ness of that contention, it i5 necessary to 
look into the substance of the plaintiff's 
claim. So far as the nature of the property 
is concerned, in respect whereof the reliefs 
are sought, the said judgment of the Bench 
is binding on the pariies and it is not 
opentome to go behind it. Jt is thus 
observed therein: ` 

“It may be conceded that the interest of each of 
such member of the community in caste property is 
not identical with ordinary co-ownership in property 
held in common. But it will necessarily follow 
from this alone, that the property can be regarded 
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as,held in ‘trust? and much less that it is pro- 
perty held in ‘trust’ for a ‘charitable purpose.” 


The suit, therefore, cannot be viewed as 
one for the administration of a trust. It is 
in substance one for the adminislration of 
property of acaste wherein all ihe mem- 
bers of the caste are interested afler eject- 
ment of persons who are in exclusive 
possession thereof and refuse to have the 
same administered for the eccmmon benefit. 
As Varadachariar, J., pointed out in the 
said judgment ii may not be strictly ac- 
curate to describe the interest of a mem- 
ber ofa caste inthe property as one of 
co-ownership: A caste is not a co-opera- 
tion ora partnership and itis difficult to 
describe it under any legal conception. 
A caste is well-defined body of persons 
associated together for certain purposes 
and governed by usages of its own and 
where membership is regulated by birth, 
property can be owned by such a body 
and all the members have a beneficial iu- 
terest therein in that every member is 
entitled to use and enjoy itin accordance 
with the rules and regulations prescribed 
by it and it cannot be dealt with or 
alienated without the consent. of the mem- 
bers of the community expressed or declar- 
ed in accordance with caste usage. This 
legal relationship of a member of a caste 
with reference to its property has to be 
kept in mind in considering the cases 
cited at the bar with reference to suits 
under s. 92, Civil Procedure Code. In 
mcst of the said cases a view has been 
taken that sulls under s. 92, Civil Proced- 
ure Code, are incapable of valuaticn and 
can be valued under Sch. IJ, Art. 17 (ri) 
of the Court Fees Act and the fact that 
reliefs are prayed directing a trustee who 
is sought tobe removed to hand over 
possession of the trust property or to re- 
fund moneys misappropriated by him does 
not matter. The reason assigned is that 
the plaintifis do notclaim beneficial inter- 
est for themselves (vide Thakuri v. Brahma 
Narain (1) and Girdhari Lall v. Ram Lal 
(2) and itis thus expressed in Ramrup Das 
v. Mohant Sitaram Das, 7 Ind, Cas. 
92 (3). 

“The judicial person who isin possession ofthe 
only property which can have any value is the 
idoland if the shebait, who is alleged to have 
neglected his duty and to have embezzled the idol’s 
property, is sought to be removed and another 
, manager put in his place, it cannot be said that 


iLis is a suit involving the value of any portion 
of the idol’s property.’ 


(1) 19 A 60; A W N 1896, 187. 
2) 21 A 200; A W N 1899, 32. 
(3) 120 LJ 211; 7 Ind. Cas, 92, 
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This is the view taken by Krishnan, J. in 
Sudalaimuthu Pillai v. Peria Sunda- 
rom Pillai, (4). But I must point out 
a different view was expressed in two 
eariy cases of this Court. In Srinivasa v. 
Venkata (5) the svit was for the removal 
of a manager under the Religious Endow- 
ments Act of 1863, and for recovery of 
damages misappropriated by him. Dealing 
with the question of ccurt-fee, the karned 
Judges observed thus: 

“The contention that the plaint needs only a 
stamp of Rs. 10,even when damages are claimed, 
cannot be supported, inasmuch ag the compensa- 
tion claimed would then form part of the sub- 
ject-matter of the suit, capable of being estimated. 


at amoney value within the meaning of the Oourt 
Fees Act”. 


In Sonachala v. Manika (6) where with 
reference to a family charity a suit was 
filed for the removal of the then manager 
andfor appointment of the plaintiffin his 
stead and for other appropriate reliefs, 
o Ayyar, J., remarked at page 

l8: 

“A suit, therefore, for removing a trusteein pos- 
session and for appointing the plaintiff in his stead 
and placinghim in possession of the trust proper- 
ty must be treated, for purposes of court-fees, in 
the absence ofa special provision of law, asa suit 
falling under s. 7of the Court Fees Act.” 


lt seems to me that this is a correct prin- 
ciple to be followed. Madhavan Nair, J. 
cited the observation of Muthnsawmy 
Ayyar, Ja with approvalin In re Syed 
Mohammad Gouse, (7) and decided the 
case before him accordingly. He pointed 
out in that case that the question of the 
plaintiff having beneficial interests in the 
property has nothing to do with the question 
Of court-fee. I expressed the same view in 
Somasunda:am Chetty v. Chidamabaram 
Cheity (8), and I also see no reason to 
change it. (Cf. also Parsottamanadgiri v. 
Mayananadgiri (9), where King, J., also 
seems to take the same view). If one 
examines the cases which have taken the 
View that a suit under s. 92, Civil Pro- 
cedure Code, need not be valucd as one 
for possession, it will be scen that the 
learned Judges do not treat ihe suit as 
one for possession. In Thakari v. Brahma- 


(4) (1925) M W N 104; 48 M L J 514; 87 Ind. Cas. 
20; A 1R 1925 Mad. 722, 

(5) 11 M 148. 

(6) 8 M 516. ; 

(7) 88 Ind. Cas. 209; (1925) M W N 252; 48ML d 
571; 22 L W 163; AJR 1925 Mad. 804. 

(8) (1935) M W N 1241; 159 Ind. Cas. 636; 42 LW 
765; 8 R M 528. 

(Y) 54 A 869; 142 Ind. Cas. 251; (1932) A LJ 777; 
AIR 1932 All, 593; Ind, Rul, (1933) All, 101. 
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narain (1), at page 62* the following 
observations occur : 

“ The plaintifis nowhere seek possession cf the 
property. Although they ask that they may be 
appointed Supsrintendents, they might never be 
appointed to that office. The Judge might ses fit 
to appoint some other 2rson as trustee or 
Superintendent, and no occasion might arise for 
the plaintifis taking possession of the property. 
It might also not be necessary to eject the de- 
fendant. If the declaration sought for be made, 
the defendants might themselves cease to interfere 
with the property.” 


The learned Judges in that case donot 
say thatit is necessary to eject the de- 
fendant, the suit nced not be valued as 
one for possession. Burkitt, J., in Ghaz- 
afir Hussain Khan v. Gawar Hussain (10), 
seems to think that no relief for posses- 
sion can be awarded to plaintiffs in such 
a suit and a separate suit for possession 
may be necessary, if the trustee removed 
declined to deliver possession. In mcst 
cases the property isin the possession of 
tenants and Vesting was considered enough 
(Vide Ramdas v. Hanumantha Rao (11), 
But if it is necessary to recover posses- 
sion from the defendants-trustees, as 
Muthusawmy Ayyar, J. observed, the claim 
would directly come withia cl.5 of s. 7 
of the Court Fees Act. The question of 
hardship noticed by Krishnan, J., in Suda- 
Paimutha Pillai v. Peria Sundaram Pillai 
(4), and in the Allahabad cases, is hardly 
a matter for consideration if the language 
of the statute is plain. It isa matter for 
legislation and now the Madras Amending 
Act by enacting Sch. IL, Art. 17 (IIL) has 
obviated the hardship and a fixed court 
fee of Rs.50 would be enough in a suit 
under s. 92, Civil Procedure Code, even if a 
trustee is asked to refund money Rama 
nuja Pillai v. Alagappa Chettiar (12). 
But if the suit does not fall under s. 92, 
Civil Procedure Code, in the absence of a 
provision of law, cl. (v) of s. 7 of the Cours 
Fees Act, must govern a case where the 
suit is insubstance one for the recovery 
of possession. In the present case the 
material allegations in the plaint have no 
room for doubt that recovery of possession 
is a substantial relief. I give herein below 
the necessary allegations: 

“10. The aforesaid minority —which has managed to 
possess itself of the keys of the premises and other 


communal properties and ‘funds have been evincing 
a desire to hold exclusive possession of the under- 


(10) 28 A112 atp. 121. 

(11) (911) 2M W N 387; 12 Ind. Cas. 449; 21 M 
L J 932; 10 M L T 356; 36M 364. 

(12) 47 MLJ 656; 85 Ind.Cas. 801; 20 LW 716; 
35 ML T 124; A IR 1994 Mad. 882. 
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mentioned premises in the sole interest of the 
individual composing the faction.” 

“11 The defendants are setting up exclusive right 
to the possession and management of the under- 
mentioned property; aud in the exercise of such 
right, claim to interfere with the rights of the 
members of the general body of ths community to 
uis the premises for which they arec intended. 
There was in consequence a Police enquiry on the 


matter of the posszssion of the wundermentioned 
premises, 


“12. Acting on the strength of the one sided report 
of the Police, the Sub-Divisional Magistrate has 
passed proceedings on October 18, 1929, prohibit- 
ing the membors of the general body of the 
community from using the premises in the memher 
they are entitled to do. 

“13, The interests of the body of the community 
preemptorily demand that the suit properties 
should be placed on a proper footing of adminis- 
tration and it is essential that a scheme should 
be settled by the Court for ensuring that the pre- 
mises are put to their proper use, 

“l4. Although the defendants have no manner of 
right to the possession of the premises yet as 
they are actually in possession they are liable to 
be removed from possession and it is ossential 
that they should be so removed.” 


It will thus be seen that the recovery of 
possession is absolutely necessary from 
persons who are setting up a title in 
derogation of the rights of the members 
of the caste before the property can be 
administered for the common purposes of 
the caste, whether by Courts or the caste 
and I do nob express my opinion by 
whom it shmld be. And recovery of 
possession is sought on behalf of all the 
members of the caste who are virtually 
plaintiffs in the case and who, as I have 
already pointed out, do possess an interest 
in the property and claim to get a bene- 
fit therein by having it preserved for their 
common use, Thus even on the theory of 
beneficial interest enunciated in the cases 
relied on, the present suit will come with- 
in the purview ofcl. (v) of s. 7 of tha 
Court Fees Act. The decision of the lower 
Court in directing the plaintiff to value the 
suit as one for possession under el. (v) is 
correct. In regard tothe valuation of the 
other reliefs inthe plaint, the assessment 
by the lower Court has not been impeached 
to the incorrect if the main contention of 
the petitioners were to fail. Tae plaintiffs 
are, however, enlitled to get credit for the 
sum of Rs.50 already piid by them at tha 
tims when they instituted the suit. Tha 
plaintiffs will have three months’ time from 
this date to pay the court-fee. 

Subject to this modification the Civil Re- 
vision petition fails and is dismisssad with 
costs. 


A-N. Petition dismissed, 
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E PATNA HIGH COURT 
Oivil Appeals Nos. 985, 1057 to 1067 of 1934 
and 84 to 88 of 1935 
; February 12, 1937 
VARMA, J. 
PARSAD MAHTO AND oTaERs—APPEALLANTS 
VETSUS 

Musammat JASODA. KOER—RESPONDENT 

Evidence—Hazpert evidence—Comparison of hand- 
writing—Court, if can use its own eyes—Opinion of 
expert, value of. 

The Court is not incompetent to use its own eyes 
for the purpose of deciding whether certain 
handwritings placed before it are similar or mot. 
To hold the contrary would be to deprive the Oourt 
of the function for which it exists of deciding dis- 
puted facts placed before it, The opinion of experts 
is only apiece ofevidence. The opinion of the 
Judge isthe decision inthe case. A Judge has to 
be satisfied that he is entitled to take such assistance 
upon evidence as is available in the circumstances 
of each case. Udhab Santara v. Emperor (6), relied 
on. 
[Case-law referred to.] 


C. A. from the appellate decrees of the 
ern Judge, Gaya, dated September 
6, 1934. 

Messrs. N. K. Prasad II and R. K. Sinha, 
for the Appellants. 

Messrs. D P. Sinha and Dhyan Chandra, 
for the Respondent. 


Judgment.—These are a batch of second 
appeals arising out of 17 rent suits. The 
landlord was the plaintiff: he wanted to 
realise rent at a certain rate. The defen- 
dant-tenants raised a plea of payment. 
This plea of payment was accepted by 
the trial Court with the result that 11 of 
the suits were dismissed with costs and in 
6 of them the plaintiff got only a modified 
decree. The lower Appellate Court after 
discussing the evidence on the point and 
referring tothe evidence ofthe handwrit- 
ing expert has come to the conclusion that 
the receipts on the strength of which the 
plea of payment was based were not genuine. 
He also disbelieved the evidence of the 
defence witnesses who came to support the 
plea of payment and, therefore, came to 
the conclusion that the plea of payment 
must fail and passed a decree in favour of 
the plaintiff atthe rates claimed by her 
except in Suits Nos. 356, 359, 365, 366, 368, 
369 and 373. In the latter cases he has tixed 
the rent at the rate shown in the old receipts. 
So far as damages and interest are coa- 
cerned he has ord red that the plaintiff 
will be entitled to get damages at 25 per 
cent. or interest at 124 per cent. per annum 
up to the institution of the suit whichever 
is greater. Mr. Nawal Kishore Prasad II, 
appearing on behalf of the appellants, 
urges that the oral evidence in the case has 
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not been considered. I have only to quote 
the passage where the oral evidence has 
been mentioned to show how the lower Appel- 
late Court has disposed of the oral evidence 
and from this it will be clear that although 
there is nota long discussion of the oral 
evidence in the judgment, still it cannot be 
said thatthe oral evidence has not been 
considered. After having come to the find- 
ing that the receipis were forged, the lower 
Appellate Court says: ‘The oral evidence 
in support of payment is of no value, be- 
cause these witnesses speak of the forged 
receipts as genuine”. In view of this ob- 
servation, I see no force in the contention. 
If aseries of witnesses come and say that 
rents were paid and receipts taken and it 
is found that the receipts are forged, a 
Court can hold that the witnesses are not 
telling the truth. 

The next point urged by Mr. Nawal 
Kishore Prasad II was that the Court was 
not justified in holding that the receipts 
were forgedon the strength of the expert 
evidence alone, and in support of his conten- 
tion he has cited a number of cases. The 
lower Appellate Court looked at the evi- 
dence of Mr. Brewster and in the light of 
that evideuce looked at the receipts them- 
selves and found that Mr. Brewster's opin- 
ion with regard to the signature of Mune- 
shar Lal, the patwari, on the receipts was 
correct inasmuch asit did not tally with 
the acknowledged signature and, therefore, 
the lower Appellate Court came to the con- 
clusion that, although he was not prepared 
to go so far as to hold that the signature of 
Chowa, who was the gomashta,on each of 
these receipts was forged, he was prepared 
to accept the evidence of Mr. Brewster and 
hold that the signature of Muneshar Lal, 
the patwari, on each of the receipts was 
forged, with the result that each one of 
those receipts was found by him to be 
forged. Apart from the comparison of the 
handwriting there are other circumstances 
also on the strength of which the lower 
Appellate Court has come to the conclusion 
that the receipts were forged. He says in 
his judgment “Jn addition to this there are 
other points which goto throw a doubt on 
the genuineness of the disputed recepits” 
and in this connection he refers to the date 
cf printing of the forms on which these 
receipts appear. He then goes on to say 
‘then there is the variation between the 
manuscript and the printed serial numbers 
that appear on the disputed forms”. 

The various decisions that have been 
referred to by Mr. Nawal Kishore Prasad 
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IT are Gobindjee Madhawjee & Ca. Lid. v. 
C.J. Smith, 113 Ind Oas. 698 (1), Hari 
Singh v, Lachhmi Devi, 59 Ind Cas. 220 (2), 
Baidya Nath Dutt v. Alef Jan Bibi, 70 Ind. 
Cas. 194 (3), Iswar Chandra v. Hariram 
Bistu (4), and Jyotindra Mohan v. Kanai 
Mahato (5), butthe ratio decidendi of all 
these cases is that when there is only the 
evidence céthe handwriting expert the Court 
has to exercisea certain amount of caution 
before basing its conclusion thereon. There 
is a decision of this Court in Udhab Santara 
v. Emperor, 65 Ind. Cas. 426 (6), where it 
was pointed out how the evidence of a 
handwriting expert is to be utilised. In 
the course of argument it was pointed out 
that the case of Barindra Kumar Ghose v. 
Emperor, 7 Ind. Cas. 359 (7, was an autho- 
rity forthe proposition that the prosecution 
must produce an expert in handwriting 
when the case against the accused depends 
upan acomparison of the handwriting and 
the Court further observed that the Court 
should not take npon itself the responsibi- 
lity of judging of the handwriting by mak- 
ing comparison itself unaided by the opin- 
ion of an expert. While referring to this 
argument Jwala Prasad, J. observed : 

“To my mind, however, this does not at all sug- 
gest thatthe Court is incompetent to use its own 
eyes for the purpose of deciding whether certain hand- 
writings placed before it are similar or not. To 
dothis would beto deprive the Court of the func- 
tion for which it exists of deciding disputed facts 
placed before it. The opinion of experts is only a 
piece of evidence. The opinion of the Judge is the 
decision inthe case, A Judge has to be satisfied 
thathe is entitled totake such assistance upon 


evidence as ig available in the circumstances of each 
cage. 


This is exactly what the lower Appellate 
Court has done in this case : he has looked at 
the receipts, taken the assistance of expert 
evidence in the case and has come to his 
own conclusion with regard to the genuine- 
ness or otherwise of the receipts. There 
was another point urged and that was that 
as the Court did not come to the conclu- 
sion that Chowa's handwriting on the re- 
ceipis was forged, therefore, the Court 
should not have come to the conclusion that 
the receipts were forged. In that connec- 


(1) 113 Ind. Cas. 698; A I R 1928 Pat 588 

(2) 59 Ind. Cas. 220; AIR 1921 Lah. 126: I2 PL 
R 1921; 10 PW R 1991: 3 Lah. L J 110. 

(3) 70 Ind. Cas. 194; A I R 1923 Oal 240: 38 OLJ 


(4) 14 P LT 683; 146 Ind. Cas. 375; A I R 1933 Pat. 
472; 6 R P 256. 

(5) 14 P L T 699; 148 Ind. Cas 3038; A IR 1934 
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tion I think I ought to mention that the 
receipts in question are supposed to bear 
the signature not only of “howa but of 
Muneshar Lal also. If in the peculiar cir- 
cumstances of the case it was not possible 
to express any definite opinion about the 
forged nature of the signature of Chowa, 
but if the signature of Muneshar Lal was 
found to be forged and the other circums- 
tances led to the conclusion that the re- 
ceipts were forged, I seeno reason why the 
finding of the Court of Appeal that the re- 
ceipts were forged should be set aside. Mr. 
Rajani Kant Sinha in the absence of Mr. 
Nawal Kishore Prasad II raised the point 
that the Court was not justified in granting 
damages as well as interest because it 
offends against the provisions of s. 68, 
Bengal Tenancy Act, but I am afraid this 
argument is based upon a misapprehension, 
The Court has ordered that the plaintiff is 
entitled to damages at the rate of 25 per 
cent. or interest at the rate of 124 per cent. 
per anunum up to the date of the institution - 
of the suit whichever is greater, that is to 
say it does not allow both damages as well 
as interest. It is for the office to find out 
which of these is greater andthat has been 
granted by the Court. All these points 
having failed I am afraid that these appeals 
should be dismissed with costs. The cross- 
appeals are not pressed; they are also dis- 
missed with costs. Leave to appeal under 
the Letters Patent is refused. 
D. Appeals dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1349 of 1932 
November 19, 1936 
VARADAOHARIAR, J. 

PAVANI SUBBAMMA (Decgasep) 
AND ANOTABR—PLAINTIFFS~A PPBLLANTS 
VETSUS 
ARUMALA RAMA NAIDU AND OTJERS 
—Dgrenpants—RgsponDENTS 

Hindu Law—Will—Bequest to widow with gift over 
to grandsons—Nature of estate taken by widow— 
Alienation by widow—Validity. _ 

A testator provided by his will that his wife 
should enjoy his properties after his death and 
that after her life-time his grandsons should take 
the entire property with powers of gift, sale, etc.; 

Held, (i) that the widow obtained only a limited 
estate over the properties, even though there was 
a provision that she should enjoy the property in 
the way that the testator himself had been doing 
andthe word ‘hakdar' was also used, — 

(ii) that the estate taken by the widow was a 
widow's estate and not a mere life interest. 

The presence of a gift over which is not a mere 
gift by way of defeasance is an indication that the 
prior gift was only of a limited interest, 
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S.C. A. against the decree of the Court 
of the Subordinate Judge of Nellore in 
A. S. No. 229 of 1930 (A. S. No. 162 of 1930, 
District Court, Nellore), preferred against 
the decree of the Court of the District Mun- 
sif of Kavali in O. S. No. 265 of 1928. 

My. M. Patanjali Sastri, for the Appellants. 

Mr. Somayya, for the Respondents. 

Judgment.—This case raises questions 
of some difficulty, but, having given the 
matter my best consideration, I have come 
to the conclusion, though not without hesi- 
tation, that there is no sufficient reason for 
my interfering with the concurrent deci- 
sions of the Courts below. 

The suit property formed part of the 
estate of Venkatramanayya who died in 1904, 
leaving a will Ex. A. Athis death he left 
gurviving his widow Savitramma and two 
grandchildren namely a daughter's son (the 
Jnd defendant) and a son’s daughter (the 
plaintiff). The will accordingly provided 
that the widow should enjoy the proper- 
ties and after her lifetime they would be 
taken inthe ratio of 3to 5 by tke son's 
daughter and the daughter's son, respective- 
ly. The present suit was instituted by 
the son's daughter for recovery of posses- 
sion of her share in one item of property 
forming part of Venkatramanayya’s estate 
which had been sold by Savitramma to the 
lst defendant in 1917. 

The plaintiff's husband, who has been 
examined as P. W. No.1 admits that since 
Venkatramanayyas death, he has been 
living with Savitramma and looking after her 
affairs. It also appears from his evidence 
that many of the transactions entered into 
by Savitramma were entered into by her 
with his knowledge aud the knowledge of 
the 2nd defendant and that the documents 
executed by her were attested by these two 
people. The Court may, therefore, fairly 
presume that there was very little likeli- 
hood of Savitramma doing any acts preju- 
dicial to those who are to take the pro- 
perty after her. The sale in favour of the 
Ist defendant was effected for discharging 
debts which arose mainly out of asuit in- 
stituted by the Government against Savit- 
ramma and her co-eharer under the Mad- 
ras Railway Protection Act. A tank which 
it was their duty to repair, was in disre- 
pair and as anotice given to the co-sharers 
under the provisions of the Act to make 
the necessary repairs was not complied 
with, the Government executed the repairs 
and instituted a suit in 1912 for recovery of 
the money spent. It is unnecessury to refer 
to the steps taken in execution of the dec- 
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rec obtained in that suit and to the steps 
taken by the widow to meet that liability. 
It is sufficient to say that- both the Courts 
have concurrently found thatthe suit sale 
became necessary fur the purpose of meeting 
the liability resulting from that suit. 

Two questions have to be considered in 
deciding whether the sale thus effected will 
be binding upon the plaintiff, namely (1) 
whether Savitrama was at all entitled to 
sell anything more than her life interest 
even for purposes of meeting a necessity 
binding upon the estate, and secondly, 
whether the liability under the Railway 
Protection Act, was only a personal liabi- 
lity of Savitrama or was one for which not 
merely her life interest but the property 
itself including the interest of the rever- 
sioners, if any, could be sold. The answer 
to the first question depends upon the con- 
struction of the will Hx. A. Ţ 

Mr. Somayya, who appeared for the alie- 
nee, went so far asto contend that Ex. A. 
confers a stridhanam or an absolute estate 
upon Savitramma. He relied in support of 
that argument, upon the use of the word 
‘hakdar’ and upon the statement that 
Savitramma should enjoy the property in 
the way that the testator himself had been 
doing. Butas against this, it has to be 
pointed out that the will contains a gift 
over in favour of his grandchildren at his 
death and the giftover is saidto be of 
the entire properties. It will be very doubt- 
ful, if the first giftin favour of Savitrama 
is to be held to be an absolute estate, whe- 
ther agift over in these terms would be 
valid at all. To avoid such a possibility, the 
proper rule of construction has been held 
to be to take the will as a whole ; and the 
presence of a gift over, which is not a mere 
gift by way of defeasance, has generally 
been held to be an indication that the prior 
gift was only ofa limited interest. There 
is another circumstance in the present case 
which puts strongly in favour of interpret- 
ing the gift to Savitramma as a limited 
gift, namely, the express provision made at 
the end of the will that the grandchildren 
shall have power of gift, sale, ete. This 
clause undoubtedly indicates that the tes- 
tator intended to draw a distinction bet- 
ween the powers of the widow and the 
powers of the grandchildren. In A. 8, 
No. 232 of 1929 (67 M. L. J. Short notes p. 69) 
a Division Bench, deciding with a similar. 
will, held, in favour of the limited con- 
struction of the prior gift. The language 
ihere was stronger in favour of an absolute 
estate to the widow because the disposi- 
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five clause contained words conferring 
wide powers of disposition on her, but in 
view of the gift over and the reference in 
the context tothe discharge of debts, the 
learned Judges thought it right to limit 
the power of disposition to circumstances 
of necessity or the discharge of debts; I 
am accordingly of opinion, that the Courts 
below were right in holding that Savit- 
ramma took a limited interest and not an 
absolute interest. 

The further question arises whether the 
limited interest was one similar to the 
estate of a Hindu widow or only a strict 
lite interest. The lower Appellate Court 
had not felt any difficulty in holding that 
even if Savilramma’s estate was only alife 
interest she would have had powers of 
alienating tke full interest in the estate for 
necessary purposes. I am not by any means 
satisfied that the proposition can be go 
easily assumed. It is one thing to say that 
the purpose is a necessary or proper pur- 
pose but another thing to hold that an 
alienation will convey the full proprietary 
interest, regardless of the nature of the 


alienor’s interest, for ordinarily, the alienor. 


can convey only the interest to which he 
or she is entitled. It is true that under 
Hindu Law a female, holding what is known 
as ihe woman's estate, can alienate the 
estate for proper purposes that has been 
held to be pcssible because her interest 
isnot exactly the same as a life interest 
under the English Law. Arguments have 
accordingly heen advanced before me 
as to whether taking Savitramma’s 
interest under Ex. A. to be a ‘limited’ 
interest, it is only a life interest in the 
English Law sense or it resembles a 
woman's estate under the Hindu Law. In 
favour of the theory of the ‘limited’ estate 
of a female heir, there is the consideration 
thata Hindu testator may reasonably be 
presumed tocreate an estate known to the 
Hindu Law rather than a strict life inter- 
est as understood in the Maglish Law, but 
the former view would make the gift over 
in favour of the grandchildren a contingent 
one. 

There are two decisions of the Privy 
Councilin Muhammad Shamsool Hooda v. 
Shewakram (|) and Bhagbutti Deri v. 
Bholanath Thakoor (2\, and l am free to 
confess that it is not easy to reconcile their 
Lordships’ observations in these two judg- 


(1) 21.47;22 WR 409; 14B LR226;3 Sar. P 
CJ 405; 3 SuthP OJ 43 (P.O 

(2) 2I A 256;1 O 104; 24 W R 168; 3 Sar. P © J 528; 
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ments. Mr. Somayya relied on ajudgment 
of this Court in Ratna Chetti v. Narayana- 
sawmi Chettiar (3). I have always had 
some difficulty in understanding this judg- 
ment because the learned Judges assume 
the possibility of a vested remainder sub- 
sisting side by side with a limited interest 
analogous toa Hindu woman's estate. In 
Maharaja of Kolhapur v. Sundaram Ayyar 
(4), the two decisions in 2 Indian Appea's 
as well as a Full Bench Judgment of the 
Patna High Court have been referred to at 
some length by Kumaraswamt Sastriar, J. 
and the learned Judge holds thit it is 
possible to create by a document an inter- 
est analogous to a Hindu woman's estate 
and tack it cn to ita remainder, though he 
does not go the length of stating that such 
a remainder will be a vested’ remainder. 
In deference to the view of the learned 
Judges who have considered that it is pos- 
sible to create an interest analogous to a 
woman's estate notwithstanding the addition 
of a gift over like that in Ex. A, Iam not 
prepared tosay that the estate taken by 
Savitramma under Hx. A. must necessarily 
be taken to be only a life estate. 

On the assumption, then, that Savit- 
ramma took an estate analogous to a 
woman’s estate under the Hindu Law, the 
next question fcr decision is whether the 
alienation in favour of the Ist defendant 
was one justified by legal necessity. | 
am not very much impressed by the argu- 
ment that there isa concurrent finding by 
the Couris below cn this point because 
some of the aspecls placed before me by 
Mr. Patanjali Sastri on behalf of the appel- 
lant have not been adverted to in those 
judgments. But so far as inferences of fact 
have been drawn by the lower Appellate 
Court, I see no reason to differ from them. 
As I understand it, the position laken by 
Mr. Patanjali Sastri is that the liability to 
make the repairs or to pay the cost thereof 
in cases arising under the Railway Pro- 
tection Act was the personal liability of 
Savitramma and that, therefore, only her 
interest could have been sold even in exe- 
cution of that decree and accordingly there 
is no reason for holding that any larger 
interest passed under the sale by her to the 
lst defendant. Even assuming that con- 
tention to be correct in cases where the dis- 
repair had been due to the default of 
Savitramma, it will be scarcely correct 
to postulate the same position if the dis- 


(8) 26 MLJ 616; 24 Ind, Cas. 796. 
(4) 48M 1 at pp 125 to 129; 93 Ind. Cas. 705; AIR 
1925 Mad. 497, 
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repair had arisen even during her husband's 
lifetime. Unfortunately, there is no defi- 
nite information on this point, though Mr. 
Somayya relied with some justification on 
the fact that the notice by the Government 
was issued in December, 1906, that is with- 
in acouple of years after Venka'arama- 
nayya's death; and he argued that having 
regard to the amount that was actually 
spent by the Government om the repairs, it 
could hardly have been the case that such 
repairs became necessary merely by reason 
of any neglect on the part of Savilramma 
after Venkatramanayya's death. It is true 
that toa great extent, the onus in a Case 
of this kind will lie upon the alienee, but, 
as Ihave stated, the management of the 
lady’s affairs has been mainly in the hands 
of P. W. No. 1, and the lady has entered into 
most of her transactions only with the know- 
ledge and consent of P. W. No. Land the 2nd 
defendant. The suit itself was instituted 
only after the lapse of 10 years after the 
lady's death. The evidence of P. W. No. 1 
also shows that the estateof Venkatrama- 
nayya was heavily encumbered even during 
his lifetime and that further encumbrances 
had to be made by Savitramma. The lower 
Appellate Court definitely states that it 
was scarcely likely that the income avail- 
able to her would have made it possible for 
her to make the repairs out of her current 
income. In the light of these facts, I do 
not feel justified in differing from the con- 
clusion of the Courts below merely on the 
ground that prima facie the onus lay upon 
the alienee. I accordingly confirm the dec- 
ree of the Courts below and dismiss the 
second appeal with costs. 
Leave to appeal is granted. 
A. Appeal dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 801 of 1935 
October 23, 1935 
Young, C. J. AND MONRO, J. 
SARDARA AND OTHERS-—(JONVIOTS 
— APPELLANTS 
VETSUS 
EMPEROR- RESPONDENT 
Penal Code (Act XLV of 1860), ss. 302, 326—Right 
over property—Accused having right over land tres- 
assed upon by complainants~—Lrovocation by com- 
plainants—Held, accused were entitled to acquittal. 
Where both sides were prepared for battle and 
both sides were equally responsible for fighting, 
but the party of the accused had a right to turn 
the complainants out ofthe land which had been 
in their possession for a long time, and the com- 
plainants were the provoking party, were in the 
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wrong and were in force and armed and it needed 
force and arms to turn them out, and in the 
course of the exercise of their right, the accused 
unfortunately killed a person receiving themselves 
garious injuries: 

Held, that no criminal liability could be put 
upon the party of the accused at all and in these 
matters it was impossible to judge exactly the 
right amount of force to be used. 


Cr. A. from the crder of the Sessions 
Judge, Gujranwala, dated July 17,1935. 

Messrs. Abdul Haye and Nazar Moham- 
mad, for the Appellants. 

Mr. D, R. Sawhney, Public Prosecutcer, 
for the Respondent. 


Young, ©, J.—Shashu, Munda, Sardara 
and Hayat were charged under sœ. 302, 
Indian Penal Code, in the Court of 
the learned Sessions Judge of Gujranwala. 
The learned Judge found Munda and 
Sardara guilty unders. 302, Indian Penal 
Code, and condemned them to death. 
Shashu and Hayat, he found gullty under 
s. 326, Indian Penal Code, and condemned 
them to two years’ rigorous imprisonment, 
each. 

The above accused were charged with 
the murder of Shera, a relation of theirs. 
This case is one of those very difficult 
cases which periodically occur in this 
Province where there is a dispute concern- 
ing land—two parties to the dispute; a fight 
in which equal number take part and equal 
number of injuries on each side with some 
one killed. In this case the dispute occurred 
over the shamilat land. The two parties 
were both proprietors in the village. Each 
party claims to have been in possession 
of the shamilat land. Each party claims 
that the other party came to oust them 
and used force; each party claims the right © 
of self-defence, both of property and person, 
and each party acknowledges that they 
inflicted injuries in self-defence anu receiv- 
ed injuries, and lastly, each of the parties 
had a number of incised and other wounds 
upon their persons. Shera on one side un- 
fortunately has heen killed. Munda 
accused had ne less than six incised injuries _ 
on his head. In this case, in our opinion, 
it would have been perfectly possible for 
the Police to have challaned the complain- 
ants’ party and made out.as strong a 
case against them as they have against 
the accused. The prosecution has not told, 
as is usual in cases of this sort, the truth, 
the whole truth and nothing but the truth. 
There have been alterations and exaggera- 
tions. Eor instance, in the First Informa- 
tion Report Pathana, whois believed to be 
the head of the complainants’ party, says 
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that the dispute was about 12 kanals of 
land; whereas the Patwari, who was called 
for the prosecution, made it clear that all 
this portion of land, 1 kanal, 19 marlas 
had been recorded in the possession of 
the accused for 3 or 4 years. The pro- 
secution altered their case to a case of 
Possession of § marlas of land only in plot 
No. 625. ‘She case at ‘the beginning for 
the Crown wus that no weapons were in 
the hands of the complainants’ party. This 
had tobe altered in view of the extensive 
wounds suffered by the accused's party. 
In the First Information Report there was 
mo claim made to possession of the shamilat 
land. That claim was made later. 

We are satisfied that the real facts in 
this -case are as follows:--The accused's 
party had been in possession of the greater 
portion of this land, i. e. No. 624, which 
consisted of 1 kanal 19 marlas for some 
ccogiderable time; that they had actually 
planted part of it with tobacco; that in the 
other portiors of plot No. 624 they had 
erected crdinary agricultural buildings such 
as Mangers and cattle-sheds. This we take 
from tbe proseculicn evidence itself. The 
Patwari gives this information about the 
possession of tLe accused's party over plot 
No. 624. That there were agricultural 
buildings of sorts upon this plot No. 624 
we equally haveno doubt. In our opinion, 
it is clear that these did not belong to 
the party of the complainants as each 
witness tells a different story as to these 
‘ereclions. One denies there was any erecs 
tion ab all; another says they were there 
but three years ago they were pulled down; 
and Sardara, another prosecution witness 
practically agrees with the defence story 
thata cattle-shed had been demclished by 
the complainants before they started 
ploughing on the morning when the fight 
Kook place. 

On the morning of April 4, it appears that 
the ccmplainants’ party took it into their 
heads to assert a right in this shamilat 
land. It is clear that they started to plough 
plot No. 624 and plot No. 625 in one con- 
tinuous ploughing. We are clear that tke 
accused’s party had in exercising their 
possessicn over this waste land for some 
yeais aright, subject of course to partition 
and other remedies, of continuing to cultivate 
this land, and that the complainants party 
deliberately tock it upcn themselves to 
plough this land, knowing that there would 
be trouble with the accused's party. We 
are very doubtful if the prosecution evi- 
dence is correct that only Shera and a deaf 
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and dumb boy went to plough that land 
that morning. It is all against the pro- 
babilities. We think that knowing what 
they were going to do and knowing that 
there would be trouble, they would go in 
greater numbeis than they have stated. 
The prosecution witnesses agree to this 
extent that six of them were actually there 
eventually upon this plot and that they 
were fighting. We think that, at any rate, 
more than two of these six were there before 
the ight commenced. < 

We are also quite satisfied that Shashu, 
Munda, Sardara and Hayat, knowing that 
the ploughing was going on and that their 
pessession was challenged, left their house 
with arms in order to stop what they con- 
sidered to be and which undoubtedly was 
a trespass. Both sides, in our opinion, were 
prepared for battle and both sides were 
equally responsible for fighting. On the facts 
as we Lelieve them to be true, the party of 
the accused certainly had a right to turn 
the complainants out of the land which 
had been in their possessicn for such a 
long time. In the course of the exercise 
of their right they have unfortunately 
killed Shera, receiving themselves serious 
injuries. Under the circumstances we do 
not think that we can put any criminal 
liability upon the party of the accused 
at all. It was the complainants who were 
the provoking party and who were in the 
wrong. They were in force and armed. 
It, therefore, needed force and arms to 
turn them out. In these matters it is im- 
possible to judge exactly the Tight amount 
of force to be used. 

We, therefore, come to the conclusion 
that the conviction in the lower Court of 
all four appellants cannot stand and we 
set aside the conviction and sentences in 
all cases and order that the accused be 
set at liberty. 

N. 


Conviction set aside. 





CALCUTTA HIGH COURT. 
Civil Suit No. 925 of 1936 
August 20, 1936 
PANOKRIDGE, J. 
RAMSAROOP MAMCHAND— 
PLAINTIFF 


versus 
CHAJURAM & Sons—DEFENDANTS 


Contract Act (IX of 1972), ss. 220, 215-— Contract 
entered into on behalf of undisclosed principal— 
Agent, if entitled to remuneration—Party choosing 
to abide by agreement— Position, if aliered— Accept- 
ance of satisfaction of contract—Conditions, 
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It is misconduct on an agent’s part to deal on 
his own account in the business of the agency 
without first obtaining the consent of his principal 
and acquainting him with all material circum- 
stances which have come to his knowledge on the 
subject. 

Under s. 220, Contract Act, agents are not entitled 
to any remuneration in respect of the contracts in 
which they were the undisclosed principals although 
purporting to act as agents. When an agent acts 
as principal in a contract without the knowledge of 
the party whose agent he is, he forfeits his right 
to remuneration from that party under the agency 
agreement. This is so even where the party has 
chosen to abide by the agreement. Salomons v. 
Pander (1), Andrews v. Ramsey (2) and N. Joachin- 
son v. Meghjee Vallabhdas (3), relied on, 

Before a party can be said to accept something 
other than the performance stipulated for in satis- 
faction of the contract, it must be opento him to 
refuse to accept such satisfaction and to insist on 
performance of the contract in accordance with its 
terms, 


: Messrs. K. P. Khaitan and S. R. Das, . 


for the Plaintiff. 

Mr. S. B. Sinha, for the Defendants. 

Judgment.—This is aclaim by a firm 
of brokers for Rs. 9,715-3-9. 

The case for the plaintiffs is that they 
entered into various contracts of sale of 
jute fabrics on behalf of the defendants 
beiween Tecember 1934 and March 1936. 
The brokerage provided by the contracis 
isatthe rate of one half per cent. on the 
value of the goods so sold at the sale rates. 
The plaintiffs state that the brokerage 
earned in this way amounted to asum of 
Rs. 9,088-9. It is also stated that the 
plaintiffs presented their brokerage bills 
amounting in all to that sum to the defend- 
anis for payment and that the defendants 
accepted the claim as correct. There is, 
moreover, a claim for interest. 

It is not now suggested that there has 
been any express admision of liability on 
the part of the defendants, and the question 
is whether or not the plaintiffs earned the 
brokerage which they are Claiming. 

On the first day on which the case was 
heard, it became necessary ic amplify the 
pleadings by written statements filed by 
the respective parties. The position is that 
the contracts fall into various groups. 
They are all in the form prescribed by 
the Indian Jute Mills Association. With 
‘regard to the first group, the plaintiffs have 
informed the defendants that they have sold 
py the defendants’ order and on their 
account a certain quantity of jute fabric 
to a specified buyer. I take as a specimen 
of such contracts, contract No. 26527 of 
December 4, 1934, showinga sale made 
by the plaintiffs on the defendants’ account 
to Messrs, Andrew Yule & Oo. Ltd. 
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(Export Department) of 100,000 yards o 
hessian cloth at arate specified. Witi 
regard to contracis which are in this form 
no dispute arises, because the defendent: 
admit that they are liable to pay brokerage 
calculated in manner provided by the 
respective contracls. There is a second 
group of contracts, of which aspecimen is 
contract No. 286385 of July 20, 1935, 
whereby the plaintiffs sell by the defend- 
ants’ order and on their account “to under- 
signed” 50,000 yards of hessian cloth at a 
rate specified. There is provision for 
brokerage at the rate cf 3 per cert. The 
defendants admit ihat they are liable to 
pay brokerage in respect of all contracts 
in this form. 

With regard to ihe two groups of 
contracts which I have described, the 
defendant's liability can be ascertained by 
a very simple calculation, and the learned 
Counsel for the parties have said that they 
hope to agree on a figure by tc-morrow. 

The remaining contracis constitute a 
single group and are sub-divided into two 
classes although the difference between 
them is immaterial for purpose of ihis 
case. An instance of the first class is 
contract No. 26617 of December 15, 1934. 
By that contract the plaintiffs sell by the 
defendants’ order and on their account “to 
out principals” 300,000 yards of hessian 
cloth at a rate specified in the contract. An 
example on the second class is contract 
No. 27241 of March 5, 1935, The only 
difference in form between that contract 
and contract No. 26617 is that in contract 
No. 27241 the words “our principals” are 
followed by the words “(not to be 
declared).” 

Learned Counsel for the plaintiffs stated 
that some of these contracts were contracts 
entered into by the plaintiffs acting on 
behalf of existing principals. The defend- 
ants admit that in cases where the plaintifis 
are in a position to show that there actually 
was a principal to whom the plaintiffs 
were selling the goods on the defendants’ 
behalf, the defendants are liable to -pay 
brokerage. I intend to direct an enquiry 
to ascertain in how many of these contracis 
there wasan independent buyer to whom 
the plaintiffs sold the goods. 

There remain, however, a number of 
contracts in the form to our principals or 
“to our principals (not to be declared)” 
where the plaintiffs admit that there was 
in fact no principal and where the plaintiffs 
were in fact the buyers. In the additional 
written statement filed by the plaintiffs on 
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-ugust 15, 1936, the following allegations 
re made: 

“With regard to contracts entered into by the 
Kaintiff firm for “our principals” or “our principals 
106 to be declared.) 

As regards such of them in which the 
slaintiff firm were in fact principals, the 
efendant firm at the time of performance 
new that the plaintiff firm were in fact the 
rincipals, and the plaintiff firm submit 
aat as the “defendant elected to perform 
ae said contracts with such knowledge as 
foresaid, they cannot, after performance, 
sfuse to pay the plaintiff firm the brokerage 
tipulated. 

For all purposes as far as this case is 
oncerned, Counsel for the defendants states 
iat he is prepared to admit the truth of 
ie allegations in the plaintiffs’ additional 
itten statement which I have just read. 
The question therefore as to the defend- 
nt’s liability with regard to contracts of 
26 last-mentioned class is a question of 
aw. I think if cannot be gainsaid that it is 
xisconduct on an agent's part to deal on 
iS own account in the business of the 
gency without first obtaining the consent 
this principal and acquainting him with 
4] material circumstances which have come 
his knowledge on the subject. Under 
nghlish Law it appears thatthe principal 
as the absolute right, when he ascertains 
aat the agent has been clandestinely acting 
} principal in a contract connected. with 
1e business of the agency, to repudiate 
xe contract. This right, however, in India 

qualified by s. 215 of the Indian Contract 
et which provides that: - 


“the principal may repudiate the transaction if the 
se shows either that any material fact has been 


shonestly concealed from him by the agent or that . 


a of the agent have been disadvantageous 
im, 

It is admitted that neither of these con- 
Ktions was fulfilled in the circumstances of 
€ present case. 

It therefore follows that the defendants 
ere never in a position to repudiate the 
mtracts although they knew before per- 
tmance that the plaintiffs were in fact 
ac buyers. In such circumstances the 
alement in the plaintiffs’ written statement 
iat “tLe defendants elecled to perform the 
id contrects” dces not perhaps give an 
itirely accurate picture of the situaticn. 


Prima facie under s. 220 of the Indian 
iontract Act, the plaintiffs are not entitled 
s any remuneration in respect of the con- 
actis in which they were the undisclosed 
incipals although purporling to act as 
gents. This seems to me to be perfectly 
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clear under the terms of the Indian Con- 
tract Act, and it also appears to me beyond 
argument that under English Law where 
an agent acts as principal in a contract 
without the knowledge of the party whose 
agent he is, he forfeits his right to remuner- 
ation from that party under the agency 
agreement. The leading case on the point 
is Salomons v. Pender (1). In that case 
the defendant sold landed property through 
the plaintiff to a limited company in which 
the plaintiff was a shareholder. The plaint- 
iff sued to recover knowledge and the 
Court of Exchequer held that his claim was 
unenforceable. 

With regard to the argument that the 
plaintiff had not repudiated the contract 
with the purchasing company,—Pollock, 
O. B. observed:—I cannot agree that, be- 
cause the seller has 

“chosen to abide by the sale; he is, therefore, to 
be held as to have acknowledged the claims of the 
plaintiff both as an agent and purchaser.” 
Bramwell, B. later observed :-— 

“There is another way of putting the case. The 
plaintiff by offering to sell the property undertook 
that a third party should be the buyer and not 
himself whichever way the cage is put I think there 
should be no rule,” 

Martin, B. said:— 

“Mr, Bovill contended that, as the sale was not 
rescinded, there is a subsisting contract to pay 
the commission, but that seems to me a fallacy, 
The engagement to pay commission to the plaintiff 
is quite distinct from the acceptance of an offer to 
buy the land.” a 

Observaticns of a similar character were 
made in Andrews V. Ramsey (2). In that: 
case the agents had deducted their com- 
mission from the deposit on account of the 
purchase-money and were defendants in the 
case. Wills, J. observed (p. 638*):— 

“Tf the money had all been paid over and the 
defendants had had to sue the plaintiff for comis- 
gion, it seems to me perfectly clear that they could 
not recover it. They would have no chance what- 
ever in succeeding in such an action, and I think 
that they ought not stand in any better posi- 
tion because the plaintiff believing that they acted 
properly had allowed them to retain the 4 50, 
The case ought to be the same whether the comis- 
sion had already been paid or whether the agent ` 
has to sue for it.” 

Both these cases have been recognised 
as having application in India N. Joachin- 
son v. Meghjee Vallabhdas (3). At p. 307T 
Mr. Justice Chandavarkar observes: 

“The rule of law then is this. Where the agent 
appointed to sell his principals’ goods for a fixed 


(1) (1885) 3H & C639; 34L J Ex, 95; 11 Jur, 
(N s) 482; 12 L T 267; 13 W R637. 

(2) (1903) 2 K B635; 72 LJK B 865; 89 L T 450; 
52 W R126. 
_ (8) 34 B 292; 3 Ind. Oas. £01; 11 Bom. L R779, 

*Page of (1903) 2 K B.—[Ed.} i 

TPage of 34 B.—[Ea.] 
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price btiys them on his own account without the 
previous consent of the later. It is competent for 
the principal either to repudiate the transaction 
under the circumstances mentioned ins. 215 of the 
Contract Act or to affirm it. If he elects to affirm, 
the principal will be liable to pay to the agent 
such charges only as sre incidents of the transac- 
tion of purchase that is, such äs the vendor 
under the contract would have been liable to pay 
to the purchaser, because What is affirmed is the 
relation of vendor and purchaser. But if those 
charges are annexed by the terms of the contract 
to the agency so as to regulate the relation of 
principal and agent as. distinguished from the re- 
lation of vendor and purchaser, the agent is not 
entitled to recover them " 

e only matter that has caused me any 
eee s. 63 of the Indian Contract 
Act. lt appeared to me at first that, having 
regard to the language of that section 
which has always been recognised as dif- 
ferentiating Indian Law from English Law, 
it might reasonably be argued that by 
going on with the contracts the plaintiffs 
had accepted a satisfaction other than the 
performance of ihe promise. In other 
words, it might be argued that, although 
the promise was to obtain a buyer who 
was not the plaintiff's but a third party 
yet the defendants by going on with the 
contract after discovering the position which 
the plaintifis cccupied with regard to it, 
elected to treata contract of sale in which 
the plaintiffs were the buyers as satisfac- 
tion of the promise to obtain a contract 
in which the buyers were to be a third 
party. On broad grounds I should be dis- 
. posed to hold that if there is any conflict 
between the general provisions as to per- 
formance generally contianed in Chap. IV 
of the Contract Act of which s. 63 is a part, 
and the special provisions as to the con- 
tract of agency which are the subject- 
matter of Chap. X of the same Act, the 
special provisions of Chap. X should prevail. 
However, with regard to this particular 
case, I think that the point can be disposed 
' of more directly. Before a party can be 
said to accept something other than the 
performance stipulated for in satisfaction 
of the contract, it must, 1 think, Le open 
to him to refuse to accept such satisfac- 
tion and to insist on performance of the 
contract in accordance with its terms. 
Having regard tothe fact that on account 
of the limitations imposed by s. 215 on 
the principal's right to repudiate the defen- 
dants were never in a position to refuse to 
accept the plaintiffs as buyers, there could, 
in my opinion, be no question of their elect- 
ing to accept a satisfaction other than the 
performance of the contract according to its 


terms. 
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For these reasons I hold that the plaintiff: 
are not entitled to brokerage in respec” 
of contracts of sale to “our principals” 
and to “our principals (not to be declared)” 
except in cases where there were in fac? 
principals other than the plaintifis. Ti 
ascertain the extent of the defendants 
liability in respect of contracts of this class 
1 direct the Official Referee to enquire and 
report in how many contracte of sale tc 
“our principals’ and to ‘our principals 
(not to be declared),” there were principals 
other than the plaintiffs and to what sum 
the plaintiffs are entitled on that basis 
Costs will be reserved.’ 

N. Order accordingly. 


LAHORE HIGH COURT 
Second Civil Appeal No. 262 of 1936 
May 8, 1936 
Tek OHAND, J. 
RAM PARTA P—-DEFENDANT— APPELLANT 
TETSUS 
KISHEN SINGH-—PLAINTIFR AND ANOTHER 


— DEFENDANTS—RESPONDENTS 

Punjab Pre-emption Act (I of 1913), s. 15—Fo 
pattis to be distinct sub-divisions they must be 
distinct entities, having nothing in common, and each 
having homogeneity of area and descent—In absence 
of this, right of proprietor of one to pre-empt can 
nee be superior tothe right of the proprietor of th 
other. 

The’ facts that in the settlement papers, the tw 
pattis are mentioned and there are separate lambar- 
ders for them are by no means conclusive as tc 
decide the point whether they are distinct sub 
divisions. The real question is whether the patti 
are distinct entities, having nothing incommon be 
tween them, each having homogeneity of area o» 
descent. Where the fields of the two pattis are 
intermixed and there is no territorial division om» 
a homogeneous basis and it has not been show» 
that the proprietors in each patti are the descem 
dants of one man or transferees from them, the» 
these pattis do not possess any of the essential at 
tributes of a sub-division, which will make it + 
distinct entity for the purposes of the Pre-emptior 
Act, and in such a case the right of the proprietor: 
of one patti to pre-empt the land in that patti coulc 
not be superior to that of the proprietor of anothe» 
patti. Basawa Singh v. Natha Singh (1), distin. 
guished, Sher Singh v. Maluk Sirgh (2), applied. 


S. C. A. from the decree of the District 
Judge, Ambala, dated November 26, 1935. 

Mr. M. L. Puri, for the Appellant. 

Mr. Harnam Singh, for the Respondent 
(Plaintiff). 

Judgment.—Des Raj, defendant No. 2 
sold 46 bighas 19 biswas and 3 biswansis o: 
land situte in Mauza Anandpur Jalbera tc 
Ram Partap, defendant No. 1. Out of the 
land sold 1 bigha 5 biswas is situate in patt» 
Gulab Singh and the rest in patti Gurmukl 
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Singh. Kishen Singh, plaintiff, who is a 
proprietcr in patti Guimukh Singh, in- 
stituted a suit io preempt the saleof the 
land siluate in that patti, alleging that the 
paitis were distict “sub-division” of taraf 
Jalbera of the village, that the plaintiff 
wasa proprieter in patti Guimukh Singh, 
while the defendant vendce owned no land 
in that patti, but was a proprietor in parti 
Gulab Sigh. He, therefore, claimed that 
his right wassuperiorto that of the vendee 
so far as the land in patti Guimukh Singh 

was concerned, and he claimed possession 
' thereof cn paymcnt of Rs. 2,63t-10 6, leav- 


ing the land in patti Gulab Singh to the - 


defendant-vendee. The vendee pleaded 
that patti Gurmukh Singh and patti Gulab 
Singh were not distinct “sub-divisions” of 
the village within the meaning of s. 15, 
Punjab Pre-emption Act, and as he and the 
plaintiff were both proprietors in taraf 
Jaloera, the plaintiff did not have a superior 
right to pre-empt. The Courts below have 
held that the two patiis were distinct “sub- 
divisions” and have passed a decree in 
favour of the plaintiff for possessicn of the 
land in patti Gurmukh Singh on payment of 
Rs, 3,300. On second appeal il has been 
contended on behalf of the vendee that the 
learned District Judge has not considered 
material documentary evidence on the 
record, that he has made certain unwarrant- 
ed assumptions of fact, and that on the 
facts as admitted or proved by the docu- 
mentary evidence on the recerd, the two 
pattis do not constitute distinct sub- 
divisions. 

It appears that the village is divided 
into two well-defined tarafs, known as taraf 
Anandpur and taraf Jalbera. On this point 
there is no dispute between the parties, 
both of whom are proprietors in taraf 
Jalbera. The plaintiff, however, contends 
that taraf Jalbera is further sub-divided 
into two distinct patitis, patti Gulab Singh 
and patti Gurmukh Singb, and that these 
two pattis are distinct “sub-divisicns.” It is 
no doubt true that in the settlement papers, 
the two paitis are mentioned and thee are 
separate lambaodars for them. But these 
facts are by no means conclusive on the 
point. The number of lambardars appoint- 
ed in a village, or the sub-division thereof, 
is a matter of administrative convenience, 
depending on a Variety of consideraticns. 
In some places a single lambardar is con- 
sidered sufficient for a whole village; in 
others several lambardars are pointed for 
one sub-division. The real question is whe- 
ther patti Gurmukh Singh and patti Gulab 
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Singh sre distinct entities, having nothing 
in commen between them, each having 
homogeneity of area or descent. Now it 
appears frcm the revenue papers that the 
tenure in the village is bhaya chara and in 
each patti “possession is the measure of 
ownership.” In Ex. D-7, which is a copy 
of the wajib-ul-arz of the village prepared 
in the settlement of 1917-18, it is stated 
that the shamilat of the paitts is under the 
management of the lambardars, who collect 
the prcduce and ‘distribute it among all 
the co-sharers of the village according to 
their holdings, hasab rasad khewat." This 
important document, bowever, has been 
completely ignored by the learned District 
Judge. Counsel for respondent has not 
been able to explain how this community 
of interest of all the proprielors of the 
Village in the shamilat of the pattis is con- 
sistent with their being distinct sub-divi- 
sions. 


Again, we find that the fields of the two 
pattis are intermixed and there is no terri- 
torial division on a homogeneous basis. 
Further it has not been shown that the pro- 
prietors in each patti are the descendants of 
one man or trensferees from them. It 
seems, therefore, that these patitis do not 
poseess any of the essential attributes of a 
sub-division, which will make it a distinct 
entity for the purposes of the Pre-emption 
Act. It may be mentioned that the patwari 
has deposed in the witness-box that the 
division between the fields of the two pattis 
was on the khet bat system and not the chak 
bat system. This statement, however, ap- 
pears to have been challenged on appeal 
befcre the District Judge and he sent for 
the kanungo with the relevant papers. He 
did not pursue ihe inquiry further and 
contented himself with the observation that 
a cursory examination could not satigfac- 
torily disclose whether the division into 
tarafs or pattis was on chak bat system or 
khet bat system. ‘There seems to be no 
reason todoubt the patwari’s statement on 
oath in the witness-box, especially when the 
plaintiff had ample opportunity to cross- 
examine him. The learned District Judge 
has observed that the present case is “on all- 
fours” with Basawa Singh v. Natha Singh 
(1). Butin that case it had been found 
that each thulla had a separate shkamilat 
in which the proprietors of the other thulla 
had no share. The tesis laid down in that 
case, as well as in Sher Singh v. Maluk 


(1) 60P R 1914; A 1R1914 Lah. 335; 23 Ind, Cas, 
151; 128 PL R1914. : 
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Singh (2), and other cases, have not been 
fulfilled, and I am constrained to hold that 
the learned Judges of the Courts below were 
in error in holding that patti Gulab Singh 
and patti Gurmukh Singh were distinct 
“sub-divisions’ cf the village. This being 
sc and both the plaintiff and the defendant 
vendee being admittedly proprietors in 
taraf Jalbera, the plaintiff's right of prc- 
emption is not superior to that of the 
vendee. 

I accept the appeal, set aside the judg- 
ment and decree of the learned District 
Judge and dismiss the plaintiffs suit. 
Having regard to all the circumstances, I 
leave the parties to bear their own costs 
throughout. 

D, Appeal accepted, 

(2) 142 P L R 1905. 


| NAGPUR HIGH COURT 
Civil Revision Application No. 126-B 
of 1935 
October 21, 1936 
POLLOCK, J. 
GULABDAS NANNULAL—Appeticaxt 
VETSUS 
BAHIRMAL AND ANoTHER— 
Opposites Party 

Usurious Loans Act (X of 1918)—Usurious Loans 
(C. P. Amendment) Act (XI of 1934), s. 3—Aet, 
whether applies to Berar—Exercise of powers 
mentioned under s.3—Interest in excess of 18 per 
cent.—Presumption— Court's discretion. 

The Usurious Loans Act (X of 1918) has been 
applied to Berar, and by Notification No, 3510-I-B 
dated November 3, 1913, the Usurious Loans Act 
(X of 1918) is applicable to Berar in so far as it 
may-be applicable and subject to any amendments 
to which the enactment is for the time being subject 
in the Centra] Provinces. The Usurious Loans 
Act (X of 1918) has been subject to ©, P. Act XI 
of 1934, since June 15, 1934, and, therefore, since 
that date the Usurious Loans Act has been subject 
to the same modifications in Berar. 

Under the Usurious Loans Act, as so amended 
where the Court has reason to believe that the inter- 
est is excessive or the transaction as between the 
parties thereto substantially unfair, the Oourt shall 
exercise all or any of the powers stated ins. 3 of 
that Act. The Court is obliged to see whether the 
interest was excessive or the transaction was sub- 
stantially unfair and if it finds that either of 
these conditions was satisfied, then it is bound to 
exercise the powers. 

Under the second proviso contained in 8. 3 
of ©. P. Act XI of 1934, any interest in excess 
of 18 percent. shall be presumed to be excessive, 
but that merely lays down the maximum. 


C. R. App. against the decree of the Court 
of the Senior Small Causes Judge, Buldana, 
dated February 14, 1935, in O.S. No. 63 of 
1934. 
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Mr. T. L. Sheode, for the Applicant, 

Mr. G. V. Deshmukh, for the Opposite 
Party. 

Order.—Tke defendants borrowed 
Re. 500 from the plaintiff on July 16, 1929, 
and executed a promissory note for this 
amount carrying simple interest at 1 per 
cent. per mensem. On December 1, 1930, 
no re-payment having been madein the 
meanwhile, the defendants œ executed 
another promissory note in renewal of the 
first promissory note and this carried com- 
pound interest at 2 percent. per mensem. 
On January 24, 1933, Rs. 350 having 
been re-paid in the meanwhile, the defend- 
ants executed a promissory note for 
Rs. 468-12+0 in renewal of the former note 
and this carried simple interest at 1 per 
cent. per mensem. The lower Court held 
that the interest on the second promissory 
note was excessive and has allowed the 
plaintiff simple interest at l per cent, per. 
mensem, througkout. 

Tke decision of the case turns mainly on 
the question whether the Usurious Loans 
(C. P. Amendment) Act, O. P. Act XI of 
1934, applies. It has been contended that 
this Act does not apply to Berar. The 
Usurious Loans Act (X of 1918) has been 
applied to Berar, and by Notification 
No. 3510-I-B, dated November 3, 1913, 
which will be found at page 19 of the 
Berar Oode, the Usurious Loans Act (X 
of 1918)is applicable to Berar in so far as 
it may be applicable and subject to any 
amendments to which the enactment is for. 
the time being subject in the Central Pro- 
vinces. The Usurious Loans Act (X of 
1918) has been subject to O. P. Act XI of 
1934 since June 15, 1934, and, therefore, 
since that date the Usurious Loans Act, 
has been subject tothe same modifications 
in Berar. 

Tt has next been contended the Amend- 
ing Act has no retrospective effect. Under 
the Usurious Leans Act, agso amended,. 
where the Court has reason to believe that 
ihe interest is excessive or the transaction 
as between the parties thereto substan- 
tially unfair, {he Court shall exercise all or 
any of the following powers stated in 
s.3 of that Act. When this case came 
before the Court that amendment was in 
force, and, therefore, the Court was obliged 
to see whether the interest was excessive 
or the transaction was substantially unfair 
and ifit found that either of these condi- 
tions was satisfied, then if was bound to 
exercise the following powers as stated 
above. 
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In these ci1cumstances the Small Cause 
Court, once having come to the conclusion 
that the interest was excessive, was bound 
to exercise the above powers, and it was, 
therefore, entitled to relieve the defend- 
ants of all interest that it considered exces- 
sive. Under the second proviso contained 
in s. 3 of the O. P. Act XI of 1934, it 
is provided that any interest in excess 
of 18 per gent. shall be presumed to be 
excessive, but that merely lays down the 
maximum. Here the Small Cause Court 
has heldthat the rate provided for inthe 
first and third promissory notes was reason- 
able and that anything in excess of that 
was excessive. 

The Small Cause Court was, therefore, 
justified in reducing the rate of interest to 
1 per cent. per mensem simple, and the ap- 
plication for revision is dismissed with 
costs. Oounsel’s fee Rs. 7. 

D. Revision dismissed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 1008 of 1936 
March 1, 1937 

GANGA Nata, J. 
MAHTAB SINGH—APPLIOANT 
VETSUS 
EMPEROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), 93. 110, 117 
(2), 350 (1) (a)—-Scope of s. 117 (2)—Hapression “the 
manner hereinafter in warrant cases” in 
cl. (2), whether covers special procedure contained in 
Chaps, XX and XXI and general provisions found in 
Chap, XXIV —Inquiry under 3.110 made partly by one 
Magistrate—~Another Magistrate succeeding—Accused, 
whether entitled to ask the Court to re-summon and 
re-hear prosecution witnesses. 

The words ‘“themanner hereinafter prescribed 
for conducting trials and recording evidence in 
warrant cases” in cl. (2), s. 117, Oriminal Procedure 
Code are wide enough to cover the special procedure 
laid dowa for the trials of summons or warrant cases 
in Chaps. XX and XXI, as wellas the general pro- 
visionsas to inquiries andtrials contained in 
Chap. XXIV. 

Clause 1 of s. 350, Ciiminal Procedure Code, gives 
a discretion tothe trial Magistrate while proviso (a) 
gives a right to the accused. One of the objects of 
this section is to give the trial Magistrate an op- 
portunity to watch and observe the demeanour of a 
witness which is a very important factorin assessing 
the value of his evidence and in deciding the ques- 
tion as to how far reliance can ke placed on him, 
There is no reason why in an inquiry in a case under 
s. 110, Uriminal Procedure Code, which vitally affects 
an, accused he should be deprived of the rignt given 
to him in proviso (a) to askthe Magistrate who 
succeeds the Magistrate who hag made a part of the 
inquiry to see ior himself the demeanour of the wit- 
ness und to have a first-hand impression of the wit- 
ness and his evidence by re-calling the prosecution 
witnesses and re-hearing him, Y, Venkatachennaye 
y. Emperor (1), relied on. 
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Cr, Ref. made by the Sessions Judge, 
Mainpuri, dated November 24, 1936. 
Mr. S. N. Misra, for the Applicant. 


The Assistant Government Advocate, for 
the Crown. 


Order.—This is areference by the Ses- 
sions Judge of Mainpuri, recommending 
that the order of the learned Magistrate 
dated November 10, 1936, refusing the 
applicant's application for re-calling the 
prosecution wilnesses be set aside and the 
learned Magistrate be directed to re- 
Summon and re-examine the prosecution 
witnesses. An inquiry under s.110, Ori- 
minal Procedure Uode, is being made 
against Mahtab Singh. A partof the in- 
quiry was made by Mr. T. L. Mahendra, 
Sub-Divisional Magistrate, who has been 
transferred and succeeded by Mr. Ram 
Gopal, whois continuing the inquiry from 
the stage as it was left by Mr. T. L 
Mahendra. The applicant applied to Mr. 
Ram Gopal under proviso (a), s. 350 (1), Ori- 
minal Procedure Code to re-summon and 
re-hear the prosecution witnesses who were 
examined by his predecessor. Mr. Ram 
Gopal has rejected this application. Tne 
only question for consideration is whether 
the applicant is entitled under proviso (a), 
s. 350 (1), Criminal Procedure Code, to de- 
mand that the witnesses or any of them be 
re-summoned and re-heard. The procedure 
to be followed in cases of inquiry under 
ss. 107, 108, 109 and 110, Oriminal Proce- 
dure Code, is laid down in s 117, cl. (2), 
Criminal Procedure Code. Section 117, 
ci. 12) is as follows : 

“Such inquiry shall be made, as nearly as may 
be practicable where the order requires security 
for keeping the peace, in the manner hereinafter 
prescribed for conducting trials and recording evi- 
dencs in summons cases; and where the order 
requires security for good behaviour in the manner 
hereinafter prescribed for conducting trials and 


recording evidence in warrant cases except that 
no charge need be framed.” 


The inquiry in the present case there- 
fore, is to be made in the manner pres 
cribed for conducting trials and recording 
evidence in warrant cases, Chapter XX, 
Criminal Procedure Code, prescribes the 
procedure to be observed by Magistrates in 
the trials of summons Cases and Chap. XXI, 
the procedure to be observed in the trials of 
warrant cases. Cnap. XXIV, in which is 
s. 350, lays down general provisions which are 
applicable toinquiries and all trials whether 
of summons Cases or warrant cases. I'he 
words, “The manner hereinafter prescrib- 
ed for conducting trials and recording 
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evidence in warrant cases” in el. (2), s. 117, 
Criminal Procedure Code, are wide enough 
to cover the Special procedure laid down 
for the trials of summons or warrant cases 
in Chaps. XX and XXI, as well as the 
general provisions as to inquiries and trials 
contained in Chap. XXIV. Section 350 (1), 
which is in Chap XXIV, lays down: 

. “Whenever any Magistrate, after having heard 
and recorded the whole or any part of the evi- 
dence in an inquiry or atrial, ceases to exercise 
jurisdiction therein, and is succeeded by another 
Magistrate who has and who exercises such juris- 
diction, the Magistrate so succeeding may act on 
the evidence so recorded by his predecessor, or 
partly recorded by his predecessor and partly re- 
corded by himself; or he may re-summon the wit- 
nesses and re-commence the inquiry or trial: Pro- 
vided as followe: (a)in any trial the accused may, 
when the second Magistrate commences his pro- 


ceedings, demand that the witnesses or any of them 
be re-summoned and re-heard.” 


Clause 1 gives a discretion to the trial 
Magistrate while proviso (a), gives a right 
to the accused. One of the objects of this 
section is to give the trial Magistrate an 
opportunity to watch and observe the de- 
meanour of a witness which is a very impor- 
tant factor in assessing the value of his 
evidence and in deciding the question as 
to how far reliance can bė placed on 
him. There is no reason why in an inquiry 
in a case under s. 110, Criminal Procedure 
Code, which vitally affects an accused, he 
should be deprived of the right given to 
him in proviso (a) to ask the Magistrate to 
see for himself the demeanour of the wit- 
ness and to have a first-hand impression of 
the witness and his evidence. In Y. Venkata- 
chennaya v. Emperor (1), it was held: 

“A person proceeded against under s. 107, Cri- 
minal Procedure Code, has the same right under 
B 350 (1), proviso (a), as an accused person in a sum- 


mong or warrant case, to have the witnesses re- 
called and re-heard.” 


There the inquiry was under s. 107, 
Criminal Procedure Code. The fact whe- 
ther the inquiry is under ss, 107, 108, 109, 
or s. 110, Criminal Procedure Code, makes 
no difference because s. 117, cl. (2), Gri- 
minal Precedure Code, applies equally io 
aninquiry under any of these sections. It 
is, therefore, ordered that the reference be 
accepted, and the learned trial Magistrate 
be directed to re-summon and re-examine 
the prosecution witnesses as is desired by 
the applicant. 

D. Reference accepted. 


(1) AIR 1920 Mad. 337; 56 Ind. Cas, 50; 38M Ld 
gio, 3 Cr. LJ 402; 11 L W 435; (1920) M W N 280 


AHMED KHAN v. MUHAMMAD KHAN (NAG.) 


16910 
NAGPUR HIGH COURT 
Civil Revision Application No. 315 of 1935 
October 26, 1936 
PoLLOGK, J. 
AHMED KĶKHAN— APPLICANT 
VETSUS 

MUHAMMAD KHAN-—OPPOSITE PARTY 

Registration Act (XVI of 1908), s. 2 (9), (6)— 
Evidence Act (I of 1872), s. 91—Right to collect 
bidi leaves, whether movable property—Agreement 
regarding collection of such leaves reduces to writing 
but not registered—Oral evidence to show its terms, 
admissibility. 

A right to collect bidi leaves is movable property 
as defined in cl. (9) of s, 2 of the Registration Act 
and does not fall within the definition of immov- 
able property contained in cl. (6). So where an 
agreement between the plaintiff and the defendant 
that the latter would collect the leaves and pay a 
certain sum to the plaintiff is reduced to writing, 
but the deed is lost, the plaintiff is entitled to 
give oral evidence to prove the terms of the con- 
tract though the contract was unregistered. 


[Oase-law discussed. ] 


O. Rev. App. of the decree of the Court 
of the Small Causes, Jubbulpore, dated 
March 7, 1935, in CO. S. No. 2108 of 1934. 

Mr. T. B. Pendharkar, for the Applicant. 


Order.— According to the plaintiff there 
wus an agreement between him and the 
defendant in March or April 1933, by which 
the defendant was to collect didi leaves in 
the plaintiff's jungle during the next three 
years and was to pay Rs. 100 per annum 
for these leaves in June-July of each year 
after collecting the leaves, and the defen- 
dant collected the leaves in 1933 and 1934 
but failed to pay for them. The suit was 
brought on February 7, 1935, to recover 
Rs. 200 in accordance with the terms of 
this agreement. The terms of the agree: ` 
ment were, according to the plaintiff, re- 
duced to writing in a document called a 
patta, which was neither stamped nor 
registered, and handed over to the defen- 
dant who was called upon to produce it, 
The defendant denied that there was ever 
such a document executed or that he had 
taken bidi leaves from the plaintiff's jungle. 
The Small Cause Court held that such a 
patia had been executed, and that the 
defendant had removed some bidi leaves 
from the plaintifi's jungle during the two 
years in suit, but that as the document 
created an interest in immovable property, 
it was inadmissible in evidence for want 
of registration and no oral evidence could 
be given of its terms. The Small Cause 
Court accordingly dismissed the plaintiff's 
suit. 

If the document created an interest in 
immovable property of the value of Rs. 100 
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and upwards, then under s. 17 of the 
Registration Act such document required 
to be registered, and under s. 49 of that 
Act it cannot, in the absence of registration, 
affect any immovable property comprised 
therein or be received as evidence of any 


transaction affecting such property. Under 
8. 91 of the Evidence Act 


If the original document is lost or if the 
defendant refuses to produce it after notice 
to do so, secondary evidence is admissible 
under s.65 of the Evidence Act, and s. 91 
of that Act would not appear to prohibit 
secondary evidence being given of the terms 
of a compulsorily registrable but unregis- 
tered document in such circumstances. It 
18, however, not necessary to decide whe- 
ther the Small Cause Court was correct in 
saying that oral evidence was inadmissible 
to prove the terms of the patta. 

The Small Cause Court has given no 
reasons for holding that the patia created 
an interest in immovable property, Im- 
movable property is defined in cl. (6) of 
8. 2 of the Registration Act as including 

“Jand...... or any other benefit to arise out of land 
and things attached to the earth or permanently 
fastened to anything which is attached to the earth, 
but not standing timber, growing crops nor grags"; 
and movable property, is defined in cl. (9) 
as including 

“standing timber, growing crops and grass, fruit 
upon and juice in trees, and property of every other 
description, except immovable property.” 


l Neither definition professes to be exhaus- 
tive. Prima facie leaves of a tree would 
appear to be more akin tothe fruit upon 
and Juice in trees than to any part of the 
definition of immovable property. In Raja 
Bije Bahadur v. Ganoolal (i) it was held 
that future crops of a field did not come 
within the term “growing crops” but were 
included In the term “benefit to arise out 
of land.” The decision in Parmanand v. 
Birkhu (2) that a right to collect lace is 
an interest in immovable property is not 
really in point because lac is the produce of 
an insect settled on the tree and not part 
of the produce of the tree itself. In Jango 
Mundur v. Hucha Mundur '3) the Calcutta 
High Court held that a lease of the right 


to take the juice of date tre 

Ect ae es in future 
(2) 5N LR 21; 1 Ind. Cas, 903. 

. (3) 12 WR 366, 8B LR AO 394, 
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years was more nearly described as a 
benefit arising out of standing trees or 
timber than a benefit to arise out of land 
and that the juice of date trees being pro- 
duced annually falls within the description 
of growing crops. With all due respect I 
deubt if a date tree can be described as 
standing timber, and the definitions of 
movable and immovable property in the 
Registration Act contain no reference to 
standing trees. I do, however, agree that 
the juice of a date. tree falls within the 
description of growing crop and is, there- 
fore, movable property, the Registration 
Act has since been amended so as to 
include juice in trees in the definition of 
movable property. In Orrv. Kumaraswamy 
(4) a three years' lease of the gum of cer- 
tain trees was held not to require registra- 
tion as gum is movable property. 

The question whether a contract for the 
sale of a crop of fruit not in existence at 
the time of the contract is a contract re- 
lating to movable or immovable property 
was considered in Raja Devi v. Muhammad 
Yaqub (5). There there was a sale of mango 
crops for three years. The learned Judges 
stated:— 

“We have not the smallest hesitation in holding 
that it is a contract in reference to movable prop- 
erty, and as such, did not require a registered 
document... .. The only suggestion made to us on 
behalf of the defendants is that the cropy was not, 
in fact, growing at the time the arrangement was 
entered into. This seems to us a purely artificial 
distinction. To allow it any force at all would be 
to create a situation in which no one could ever 
possibly know whether a particular agreement dealt 
with movable property or whether it did not. This 
is sufficiently plain from the consideration that it 
is entirely impossible to know exactly at what 
moment a cropy comes into existence or whether it 
was or was not in existence at any particular 
moment or any particular tree.” 

Oo that ground the decision in Raja 
Bije Bahadur v. Ganoolal(1) may be dis- 
tinguished because the future crops of a 
field obviously cannot come into existence 
until they are sown, whereas it is impos- 
sible to say when the future crop of a 
tree comes into existence. I respectfully 
agree with the decision in kaja Devi v. 
Muhammad Yaqub (5) and hold that the 
right to collect bidi leaves is movable prop- 
erty as defined in cl. (9) of s. 2 of the 
Registration Act and does not fall within 
the definition of immovable property con- 
tained in cl. (6). 

It, therefore, follows that the plaintiff 
was entitled to give oral evidence of the 
terms of the contract, and the Small Cause 

(4) 5M LJ 27. 

(5) 47 A 738; 87 Ind. Cas. 370; A IR 1925 All, 411; 
23 A L J 296; 6 LRA Oiv, 345, 
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Court has held that such a contract was 
in fact executed and that the defendant 
did in fact remove bidi leaves from the 
plaintiff's jungle during the two years in 
suit. The plaintiff is, therefore, entitled 
to a decree for Rs. 200, and the:e will bea 
decree in his favour for Rs. 200 and costs. 
The application for revision is allowed with 
costs. ‘Counsel’s fee in this Court Rs. 15. 


D. Application allowed. 


kajara TG 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 110 of 1934 
December 22, 1936 
SULAIMAN, O. J. AND Niamat ULLAH, J. 
RAM GOVIND PANDEY——DEFENDANT— 
APPELLANT 
versus 
BRIJ RATAN DAS AND ANOTHER— 
PLAINTIFFS AND ANOTSER——-DEFENDANT—— 


RESPONDENTS 

Execvtion—A awarded compensation in Criminal 
‘Court--Amount deposited in Criminal Court—Ciril 
suit by B against A--Attachment by B of deposit, 
before judgment—A asking Court to give the 
amount tobe decreed against him, from deposit— 
Such statement, if amounts to an assignment—Sub- 
sequent suit and attachment before judgment of same 
deposit by another creditor O of A-—-Decree--C 
claiming deposit for himself on ground 
that there was no execution in Bs decree—~B's rights, 
if affected—Effect of attachment before judgment 
Form of assignment--Charge—Creation of. 

A sum of Rs. 1,000 was awarded by the Magis- 
trate to A out of the fine to be paid by the accused 
in a defamation case. Before A could recover that 
- amount, one of his creditors B, instituteda suit, in the 
` Court of Munsif, claiming, inter alia, a sumof Rs 45], 
and took out attachment before judgment under 
the VUourt’s under and had the aforesaid sum of 
‘Rs. 1,000 attached. On the date the case was fixed 
A stated through his Counsel, admitting the claim 
of B to Rs. 451, that out of Rs, 1,000, which stood 
to-his credit in the Criminal Oourt and which had 
been attached before judgment, Rs. 451 be sent for 
and given to B in satisfaction of the decree which 
was or was to be passed thatday. The order of the 
- Court passed on this statement, was that a decree 
under O. XII, r. 6, Civil Procedure Code, be passed 
and the sum of Rs. 491 attached before judgment 
be requisitioned from the Court of the Joint Magis- 
trate, In the meantime, C who was also a creditor 
- of A, instituted a suit for recovery of Rs. 1,010, 
obtained attachment before judgment of thesum of 
Rs. 1,000 standing to the credit of the debtor inthe 
Court of the Magistrate A decree was passed in 
favour of C who thereupon claimed the entire de- 
posit contending that there was no execution ap- 
plication pending in B’s decree: 

Held, that since there was an assignment of his 
right by A to B to recover Rs. 451 from deposit 
and the Court which had the domain over it had 
- effected that assignment B got an absolute right in 
respect of that sum which cculd not be affected by 
C's rights: ; 

Held, further that even if A’s admission in B's 
favour did not amount to an assignment, it amount- 


` . i ` - -a i ‘a i H 
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ed toa charge and as such C's claim could not have 
preference over that charge. Gur Prasad v. Gorakh- 
pore Bank, Ltd. (l, Nandu Bai v. Gau (3) and 
Thaker Das v. Malik Chand (1), relied on, William 
Brandt's Sons & Co. v. Dunlop Rubber Co., Lid. 
(2), followed. 

Attachment before judgment or otherwise does not 
‘create any interest in favour ofthe attaching credi- 
tor. It merely amounts to the property attached 
being held by the Court in its own custody. So 
long as the attachment subsists, the judgment- 
debtor cannot exercise any disposing payor over it 
except with the leave of the Court. [p. 838, col. 2.] 

Indian Law docs not require any particular form 
or words to effect an assignment, 

Where a fund is indicated out of which a specifi- 
ed liability is to be met, a charge is created, 
Nathan Lal v. Durga Das (5), relied on. 


L. P. A. against the decree of Bennet, J., 
dated February 26, 1934. 

Mr. A. P. Bagchi, for the Appellant. 

Messrs. K. N. Laghate and Gadadhar 
Prasad, for the Respondents. 


Sulaiman, C. J.—The question in this 
case is particulurly one of the interpreta- 
tion to be put on the statement made by 
defendant No. 1 through his Counsel that 
the sum of Rs. 1,000, which stood to his 
eredit in the Criminal Court, should be 
sent for and paid to the plaintiff in satisfac- 
tion of his decree. The order passed by 
the Court was that the sum of Rs. 481, 
which represented the decretal amount, 
should be requisitioned from the Court of 
the Magistrate. If the proper intention is 


that the judgment-debtor had assigned this 


sum of money to the decree-holder, then 


it would at once become the decree-holder'’s 


property and would not be capable of being 
attached by any other creditor. There 
are two difficulties which must be stated. 
The first is that if it were an assignment 
of that amount, then the Court should 
have at once ordered that the decree was 
adjusted and was paid up in full, and 
should have struck off the execution case 
in {ull satisfaction, because an assignment 
of a debt ought to amount to payment. 
Tke Court, however, did not proceed in 
that way, but still proceeded to attach 
this amount as if it were executing a 
decree. The second difficulty is that the 
sum of Rs. 1,000 had been awarded by 
the Joint Magistrate as compensation to 
defendant No. 2, out of the fine paid by the 
accused in a defamation case. It may be 
doubtful whether the money could be the 
property of the defendant before it was 
actually paid to him by the Government 
Treasury. If either the amount had not 
heecme the property of the defendant or 
if it had not been validly assigned so as 
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to pass the property to the decree-holder, 
it could be attached by the second creditor 
before the amount was realized by the 
execution Court. And even if the amount 
be considered as a pari of the assets 
realized, both the decree-holders would be 
entitled to a rateable distribution. 

That an oral assignment of a debt is 
legally valid cannot be doubted. The ques- 
tion reatly was one of the interpretation 
of the statement made by the defendant's 
Counsel. Both the Courts below interpreted 
it in favour of the defendant decree-holder 
and held that the money had become the 
property of the defendant decree-holde1 
before it was attached by the plaintiff and 
dismissed the suit. A learned Judge of 
this Court has taken a different view, and 
held that s. 73, Civil Procedure Code, is 
applicable as the assets were realized by 
the execution Court after both the decree: 
holders had applied for execution, and that 
accordingly the plaintiff was entitled to 
rateable distribution. It does not appear 
to have been argued before the learned 
Judge that the statement made by the 
defendant's Counsel had amounted to an 
assignment of the debt. He has accordingly 
expressed no opinion on this point. As 
my learned brother interprets the statement 
as amounting to an assignment of Rs. 451, 
and. this view isin affirmance of the views 
taken by the Courts below, I feel that I 
should not differ from that view. No doubt 
there are difficulties in the way of holding 
that there was an out and out assignment, 
but at the same time the intention of the 
judgment-debtor was to give tbe sum to 
the decree-holder. [, therefore, concur in 
the order proposed, 

Nlamat Ullah, J.—This is a Letters 
Patent Appeal from the decree passed by 
a learned Judge of this Court, reversing 
the concurrent decrees of the first two 
Courts in a suit in which the plaintiff- 
respondents claimed a declaration of their 
right to a sum of Rs. 451 received by the 
City Munsif of Benares in suit No. 513 of 
1929 from the Jcint Magistrate of Benaies. 
The facts which gave rise to the litigation 
are not in dispute. A sum of Rs. 1,000 
was awarded by the Joint Magistrate of 
Benares to defendant No. 2 out of the fine 
to be paid by the accused in a defamation 
ease. Defeudant No. 2 was the com- 
plainant and the sum was awarded to him 
as compensation The fine was paid and 
consequently defendant No. 2 had a right 
to: recover Rs. 1,000 thereout in terms of 
the order ot the Magistrate. Before de- 
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fendant No. 2 could recover that amount, 
one of his creditors, namely defendant 
No. 1, instituted a suit, in the Oourt of 
the City Munsif, Benares, claiming inter 
alia, a sum of Rg. 431 and took out attach- 
ment before judgment under the Court's 
order, dated November 11, 1929, aud had 
the aforesaid sum of Rs. 1,000 attached. 
The case was fixed for December 18, 1929, 
when the defendant of that case (present 
defendant No. 2) stated through his Counsel, 
admitting the claim of the then plaintiff 
to Rs. 451, that out of Rs. 1,000, which 
stood to his- credit in the Criminal Court 
and which had been attached before judg- 
ment, Rs. 451 be sent for and given to the 
plaintiff in satisfaction of the decree which 
was or was to be passed that day. The 
order of the Court passed on this state- 
ment, was that a decree under O. XII, r. 6, 
Civil Procedure Code, be passed and the 
sum of Rs. 451 attached before judgment 
be requisitioned from the Court of the 
Joint Magistrate. The statement referred 
to above gives an impression that it was 
mate after the Coyrt had passed a decree 
under O. XII, T. 6, that is to say, a deeree 
in respect of that part of the claim which 
was: admitted, the plaintiff's suit to con- 
tinue for the rest of his claim. The original 
record of that case is not before me but 
the Munsif who apparently had the record 
before him has noted in his judgment in 
this case that 

“the Court recorded an order on Decomber 18, 
1929, under O. XII, r. 6, decreeing the claim for 


Rs. 451 and requisitioning Rs, 451 from the Joint 
Magistrate's Court for payment to Ram Govind.” 


This shows that the order decreeing the 
suit in part also contained a provision that 
Rs. 451 be requisitioned from the Joint 
Magistrate’s Court and be paid to Ram 
Govind, defendant No. 1. To resume the 
narrative of the facts of the case, a requisi- 
tion was sent to the Court of the Joint 
Magistrate on that very day. Themoney 
was not, however, received from the Joint 
Magistrate’s Court till January 31, 1930. 
In the meantime, the plaintiff who was 
also a creditcr of defendant No. 2, institut- 
ed, on December 20, 1929, a suit for re- 
covery of Rs. 1,010 obtained attachment 
before judgment of the sum of Rs. 1,000 
standing to the credit of the debtor in 
the Court of the Joint Magistrate. It 
should be noted that the plaintiffs suit 
and attachment before judgment at his 
instance all took place after December 18, 
1929, when defendant No. 2 had confessed 
judgment in favour of defendant No. 1 and 
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had requested the Court to requisition 
Rs. 451 from the Court of the Joint Magis- 
trate for satisfaction of his (defendant 
No. l's) claim andthe Court had requisi- 
‘tioned the money. The suit of the plaintiff 
_ was eventually decreed and he applied fer 
' execution of his decree, claiming the entire 
“sum of Rs. 451 then held by the Munsif. 
On objection by defendant No. 1, his 
application, as far as it related tothe sum 
of Rs. 451, was dismissed. He then filed 
the suit which has given riseto this 
‘appeal, claiming a declaration that he is 
exclusively entitled to Rs. 451 received by 
“the Munsif from the Court of the Joint 
Magistrate. His case is that defendant 
- No. 1 never applied for execution of his 
‘decree and consequently no money could 
' be paid to him in satisfaction of his decree 
‘ passed on December 18, 1929, and that he, 
the present plaintiff, having made a formal 
application for execution was entitled to the 
‘entire sum including the Rs. 451 received 
"by the Munsif. The trial Court dismissed 
‘the plaintiff's suit. The plaintiff's appeal 
‘which was disposed of by the Subordinate 
Judge of Benares was also unsuccessful. In 
second appeal by the plaintiff, a learned 
Judge of this Court partly allowed it and 
directed that the sum of Rs. 1,000 recover- 
able by defendant No. 2 from the Court 
of the Joint Magistrate be rateably dis- 
tributed between the plaintiff and defend- 
ant No. 1. In this Letters Patent Appeal 
defendant No. J contends that he is solely 
entitled to the sum of Rs. 451 which had 
been specifically given to him by defend- 
ant No. 2, and by the order of Court, on 
December 18, 1929. 

The decision of the case turns, in my 
opinion, on the effect of the proceedings 
taken on December 18, 1929, in the suit 
brought by defendant No. 1 against defen- 
dant No. 2 (suit No. 513 of 1929). It may 
"be stated at once that attachment before 
judgment or otherwise does not create any 
' interest iw favour of the attaching creditor. 
Tt merely amounts to the property at- 
tached being held by the Court in its 
"own custody. So long as the attachment 
subsists, the judgment-debtor cannot exer- 
cise any disposing power over it except 
with the leave of the Court. The attach- 
ment before judgment obtained by de- 
fendant No. 1 therefore conferred no right 
upon him. Similarly subsequent attach- 
ment before judgment obtained by the 
plaintiff did not give him any right to 
the sum so attached. But the declaration 
of defendant No. 2 made on December 18, 
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1929, and given effect to by the Oourt 
which had attached the sum, in my opinion, 
amounted to an assignment of Rs. 401 out 
of Rs. 1,000 which stood to his credit in 
the Court of the Joint Magistrate. Before 
the attachment defendant No. 2 could have 
withdrawn the amount from the Court of 
the Joint Magistrate; but after attachment 
obtained by defendant No. 1, he could do 
so only under the orders of the Court 
attaching it. On December 18, 1929, he 
stated before the Court that out of Rs. 1,000, 
Rs. 451 be. requisitioned from the Court 
of the Joint Magistrate and be paid to de- 
fendant No. 1 in satisfaction of his claim. 
There is no doubt that the creditor who 
bad obtained the order of attachment 
before judgment had accepted the arrange- 
ment. The Court which attached it gave 
effect to the wishes of the parties before 
it. The only manner in which defendant 
No. 2 could assign Ks. 451 out of Rs. 1,000 
to defendant No. 1 was by requesting the 
Court, which had attached it and under 
whose orders the Joint Magistrate held it, 
to hand it over to defendant No. 1. He 
could not himself draw that amount and 
hand it over to defendant No. 1. He did 
everything which he possibly could to make 
an effective assignment of his right .to 
receive Rs. 451 out of Rs. 1,000 which 
stood to his credit. Even if the Court had 
been no party to the assignment, I am 
clearly of opinion that its validity would 
not have been affected. Section 64, Civil Pro- 
cedure Code, prohibits transfer or delivery 
of the property attached only “against all 
claims enforceable under the attachment”, 
The attachment had been made at the 
instance of the person to whom it was 


‘assigned and s. 61, Civil Procedure Code, 


would not have made the assignment in- 
valid. 

That the declaration made by defendant 
No. 2 amounted to assignment in law 
can, in my opinion, admit of no doubt. 
I have already shown that the assignor 
had a right to the fund and that he did 
everything which he could to convey his 
right to the assignee. The right of defen- 
dant No.2 to the sum of Rs. 1,000 held by 
the Joint Magistrate amounted to “chose in 
action” as distinguished from “chose in 
possession” (Halsbury's Laws of England, 
Vol. 4, s. 777). A distinction exists in 
English Law between legal assignment 
and equitable assignment. There is statu- 
tory provision in England contained in 
the Law of Property Act, 1925, in respect 
of legal assignment, Even where a trans- 
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action does not amount to legal assign- 
ment for want of due formalities, English 
Law recognizes equitable assignment under 
which a right is created in favour of the 
assignee. The subjectis well discussed 
in Halsbury’s Laws of England, Vol. 4, 
ss. 805 to 807. I quote below a few rele- 
vant passages : 

“805. From the earliest times Courts of Equity 
have always permitted and given effect to assign- 
ments of all kinds ofchoses in action when made 
for valuable consideration and not contrary to public 
policy. 

806. No form of words is required for an 
equitable assignment; the only thing that is necessary 
is to make the meaning plain. The assignment may 
be by word of mouth, unless in the particular case 
writing is required and no particular form of 
words is necessary so long as they clearly show an 
intention thatthe assignee is to have the benefit 
of the chose in action. It may be addressed either 
to the debtor or to the assignee. An agreement 
amounting to an equitable charge may even be 
made out from 48 course of dealing between the 
parties. An engagement or direction to pay a sum 
of money outof ə specified debt or fund constitutes 
an equitable assignment, though not of the whole 
debt or fund. But it is necessary to specify the 
debtor fund. So also a mere charge on a debt 
or fund operates asa partial equitable avssignment. 
It is immaterial that the amount of the debt 
assigned is not ascertained at the date of the assign- 
ment. 

807, In the case of future chosesin action an 
assignment in terms present and immediate is 
sufficient, and will bind the subject-matter when it 
comes into existence, ifit is of sucha nature and 
so described as to be capable of being ascertained 
and there is consideration for the assignment,” 

Tne above rules are based on decided 
cases which are quoted in the work. Ap- 
plying them to the facts of the present case, 
I find that every requirement of the rule 
is present. There was valuable considera- 
tion forthe assignment. Rupees 451 were 
due to defendant No.1 from defendant 
No. 2 who made the assignment. It was in 
satisfaction of that sum that the assign- 
ment was made. There is nothing in Indian 
Law which requires an assignment to be 
expressed in any particular words, nor is 
a particular form prescribed for effecting 
it. The intention of defendant No. 2 to 
pay Rs.451, out of the sum of Rs. 1,000 
recoverable by him, to defendant No. 1, 
is clear. The words constituting the assign- 
ment were addressed to the assignee and 
also to the Court which had dominion over 
the fund. The fund was clearly specified. 
As amatter offact, it had been already 
attached by the Court and there could be 
no doubt about its identity. There is a 
clear authority of this Oourt in support 
of the view I am inclined to take. In 
Gur Prasad v. Gorakhpore Bank, Ltd. (1) 

(1) 36 A 07; 24 Jad. Cas. 385; A JT R 1914 All. 279; 
2AL J 886. 
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it was held on the authority of an English 
case that : 

“It is competent toa person who has money with 
a banking company on fixed deposit, with the assent 
of such company, if not without it, to assign to 
any person, either absolutelyor by way ofa charge, 
the debt due or about to become due to him from 
the banking company." 

The facts cf the case were that one 
Majid Husain Khan had a sum of Rs. 8,700 
in deposit with the Kayastha Trading 
and Banking Corporation and had ob- 
tained a receipt in the ordinary form 
which was marked, “not transferable”. 
Majid Husain Khan borrowed Rs. 4,650 
from the Gorakhpur Bank and gave a 
writing to its manager authorizing it, to 
recover the amount fromthe sum for the 
time being standing in his name with the 
Kayastha Trading and Banking Corpora- 
tion. On the same date the Gorakhpur 
Bank wrote to the Manager of the Kayas- 
tha Trading and Banking Corporation 
Claiming a charge on the fixed deposit. 
The latter acknowledged the letter and 
noted the claim. Another creditor of Majid 
Husain Khan attached the deposit and 
thereupon the Gorakhpur Bank instituted 
a suit for recovery of the sum held by the 
Kayastha Trading and Banking Corpora- 
tion tothe credit of Majid Husain Khan. 
The contest was between the attaching 
creditor who had applied for execution of 
his decree and the Gorakhpur Bank which 
claimed a charge on the deposit. A Division 
Bench of this Court (Chamier and Rafiq, JJ.) 
observe : 

“In the present case we can see no reason why 
it should not be held that there was what would be 
called in England an equitable assignment by way 
of charge of the amount of the fixed deposit to the 
Gorakhpur Bank. The circumstance that the 
fixed deposit receipt bears the words ‘not trans- 
ferable’ is immaterial, because it is not suggested 
that any charge on the money is claimed by the 
Kayastha Trading and Banking Corporation and 
the latter distinctly recognized the right of the 
Gorakhpur Bank toa charge onthe balance of the 
deposit. Ithas been held in many cases that the 
form of an assignment of this description is of 
no importance so long as the intention to assign 
or to make a charge is clear. An agreement between 
a debtor and a creditor that the debt shall be paid 
out of a specific fund coming to the debtor is a good 
equitable assignment.” 

The learned Judges relied on William 
Brandt's Sons & Co. v. Dunlop Rubber 
Co. (2) I have referred to the report of that 
case and find that itis fully applicable to 
the facts of the present case also. Among 
the cases decided by other High Courts 
which support the view I am taking may 


(2) (1905) A O 454; 74 L J K B 898; 93 L T495; 11 
Oom, Cas. 1; 21 TL R 710. 
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be mentioned Nandu Boi v. Gau (3) and 
Thakar Das v. Malik Chand (4). Tf for some 
reason, the declaration made by defend- 
ant No.2 on December 18, 1929, be not 
considered to amount to an assignment, 
its words created, at least, a charge on 
the sim of Rs. 1,000 recoverable by him. 
Where a fund is indicated outof which a 
specified liability isto be met, a charge is 
created, In Nathan Lal v. Durga Das (5) it 
was held that : 

“In order to constitute a charge it is not necessary 
to employ any technical terms. A charge does not 
involve thetransfer of the interest in the property 
subject thereto and arises from the circumstance 
certain property, movable or immovable or 
any interest in such property is indicated with 
certainty asthe fund out of which a certain claim 


is to be met or satisfied, the fund so indicated being 
the security for the claim.” 


In the present case the fund is clearly 
indicated and the liability of the owner of 
that fund to the extent of Rs. 451 was to 
be satisfied out of that fund. For the 
reasons explained above,I am of opinion 
that defendant No: l acquired an absolute 
interest in the sum of Rs. 451, which was 
requisitioned from the Court of the Joint 
Magistrate by the Munsif’s order, dated 
December 18, 1929, and, in any case, he 
acquired a charge which, when worked out, 
would give him the same right. On the 
contrary, the plaintiff did not acquire any 
interest by taking out attachment before 
judgment under a subsequent order in his 
own suit, as defendant No. 2 had no right 
left to the sum of Rs. 451. In this view, 
this appeal must be allowed, the decree 
appealed from should be set aside, and 
that of the Court of first instance should be 
restored. 

D. Appeal allowed. 

(3) 27 B 150; 4 Bom. L R 951, 

(4)14 Lah. 325; 144 Ind. Cas.6; A I R1933 Lah. 
102; 34 P L R 1039; Ind. Rul. (1933) Lah. 412. 


(5) 28 A LJ 1267; 130 Ind. Cas. 489; ATR 1931 
All. 62; 53 A 985; Ind. Rul. (1931) AU. 281. 
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grandsons born during testator’s lifetime—Sons take 
absolutely—On death of one, his share goes to his 
sons and not by survivorship io his brothers. 

The principle of joint tenancy is unknown to 
Hindu Law. Unless, therefore, there is found in 
the will some positive indication that some depar- 
ture from the ordinary rule of Hindu Law is in- 
tended, an interpretation which would go to estab- 
lish that as a matter of fact a joint tenancy was 
intended by the will, ought not to be adopted. 

An interpretation which would import into 
a will executed in this country a highly technical 
rule of English convevancing, such ag one by way 
of cross-remainder, would not be justified spe- 
cially as such a provision would be repugnant to 
the principles of Hindu Law with regard to the 
creation of estates. | 

Where a testator bequeathes his movables and 
immovables to his sons in equal shares without 
any power of alienation by way of sale or gilt, 
the sons take a life interest in the property as 
tenants-in-commcn Jogeswar Narain Deo v, Ram 
Chand Dutt (1), and Bahu Ram v. Rajendra Baksh 
Singh (2), relied on. 

And where in the above case the testator be- 
queathes the property after the death of sons, to 
his grandsons absolutely with power of alienation 
and no grandson is born to him at the time of 
his death or during his lifetime, the provision 
with regard to the grandsons fails and each 
son takes an absolute estate in his respective share. 
If any of the sons die his share passes to his 
sons and does not lapse by survivorship 69 his 
brothers. In re Tate, Williamson v. Gilpini (3) and 
In re Stanley's Settlement, Maddocks v. Andrews (4), 
not followed. 


C. A. from the original decree of the 
Additional Sub-Judge, Nadia, dated Septem- 
ber 9, 1933. 

Messrs. Atul Chandra Gupta and Jatis 
Chandra Guha, for the Appellants. 

Messrs Gopendranath Das and Kshitindra 
Kumar Mitter, for the Respondents. 

Judgment.—This is an appeal from a 
preliminary decree for partition and ac- 
counts; the facts of the case, shortly put, 
are the following. One Hiralal Shaha died 
in 1292 B. S.=1886 leaving seven sons, one 
of whom was Jogendra, who died later on 
in 1905 leaving a widow Radharani and two 
daughters Fulkumari and Santashila. The 
suit was instituted on September 27, 1924, 
by Radharani. The defendants in the suit 
are some of the other sons and the heirs 
of the deceased, sons of the said Hiralal 
Shaha. During the pendency of the suit 
Radharani died and the two daughters 
Fulkumari and Santashila got themselves 
substituted as plaintiffs ia her place. The 
facts, as alleged in the plaint, were that 
the plaintiff Radharani was entitled to 
have a partition of the properties left by 
Hiralal Shaha inasmuch as under his will 
each of the sons was entitled to a 1-7th 
share inthe property. Her case was that 
although under the will the life interest 
in the said share was given, yet the gift 
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in respect of the residue that was made in 
favour of the grandsons had failed because 
at the death of Hiralal no grandson had 
been born to him, and that, therefore, each 
of the sons got absolute title toa seventh 
share in the properties left by Hiralal. 


The contesting defendants took the plea 
that under the will of Hiralal each of his 
sons gotenly life interest in respect of one- 
seventh share and the plaintiff Radharani 
as widow was not entitled to sue for parti- 
tion inasmuch as she had inherited nothing 
from her husband. It was also attempted 
‘ to be shown on behalf of the contesting 
defendants that as a matter of fact a 
grandson had been born during the life- 
time of Hiralal, he having been a son of 
Benode Behary, one.of the sons. There was 
a further defence taken on behalf of the 
defendants and it was to the effect that 
even if it could not be established that 
Bejoy was born during the lifetime of 
Hiralal, the plaintiff cannot succeed because 
the residue must be regarded as having 
been given to the grandsons to be taken 
by them on the death of all the sons of 
Hiralal and, therefore, there was a valid 
gilt over which can yet take effect. These 
defences were overruled by the Subordi- 
nate Judge who eventually made a preli- 
minary decree for partition and accounts. 
From this decree, this appeal has been 
preferred by some of the defendants, who 
are sons and grandsons of Benode Behary. 
The principal question in the appeal is 
the construction that has to be put upon 
the provisions of the will left by Hiralal 
Shaha. The will first of all provides for 
certain expenses to be incurred for the pur- 
poses of certain seva, pujah and religious 
festivals in connection with certain deities 
and states that the total amount soto be 
spent would be Rs. 533. It is then pro- 
vided that the said sum of Rs. 533 being 
thus spent out of the profits of the ances- 
tral properties, the balance of the profit 
and the proceeds of the other properties 
shall be employed” for the maintenance of 
the members of the family. Amongst the 
recitals in the will is to be found a passage 
Wherein the testator gave his reasons as 
to why he was making a will of this 
character. There it is said: 


“I have long made up my mind to make a will in 
respect of my estate; specially all my sons are not 
majors and the song who have attained majority are 
not also fully competent. It is highly improbable 
that my sons will be able after my death to earn 
for themselves a name in society by satisfactorily 
performing the business of the estate and by main- 
taining the rites and ceremonies prescribed by 
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myself and by managing the properties to be left 
by me, For this reason, it is absolutely necessary 
to make a will, while I am yet alive, providing satis- 


4 


factorily for all things I have in view.’ 

The two relevant clauses in the will are 
els. 7 and 10. Clause 7 ruas in these words: 

“My sns, upon coming by the movable and im- 
movable properties which I have in my own name 
or benami in equal shares after my death without 
powers of sale, gift, etc., shall spend out of the 
income of those properties the said total amount 
of Rs. 533 (five hundred and thirty three) year 
after year for all time to come and continue to 
enjoy the balance of the income. My sons shall 
after my death collect all sorts of dues in respect 
of my estate either jointly or severally according 
to their respective shares and comply with my 
directions by muintaining the rites laid down by 
me above.” | 

Clause 10 runs in these words: 

“My sons shall on coming by the properties to be 
left by me at my death continue to hold and 
enjoy them without powers of sale, gift, ete. On. 
their death my son's son (grandson) shall obtain- 
the properties to be left by me in absolute right 
with powers of sale, gift, etc, and shall maintain 
the rites laid down by me in compliance with the 
directione set out in this will made by me,” 


On these clauses the first contention that 
has been urged on behalf of the appellants 
is that after the death of Hiralal, the sons 
became joint tenants and not tenants-in- 
common in respect of the properties left 
by him although asa matter of fact each 
of the said sons would havea 1-7th share 
therein. This contention, in our opinion, is 
not well-founded. It has been laid down by 
the Judicial Committee that the principle 
of such joint tenancy is unknown to Hindu 
Law. Unless, therefore, there is found in 
the will some positive indication that some 
departure from the ordinary rule of Hindu 
Law is intended, an interpretation which 
would go to establish that as a matter 
of fact a joint tenancy was intended by 
the will, ought not to be adopted. One of 
the decisions of the Judicial Committee 
which is relevant on this point in the case 
in Jogeswar Narain Deo v. Ram Chand 
Dutt (1). Tothe same effect also is their 
Lordships’ decisions in Bahu Ram v. 
Rajendra Baksh Singh (2). The words used 
in the two clauses in the will, in our 
opinion, make it perfectly clear that the 
testator intended that it was a tenancy-in- 
common that was to rest in the sons in 
equal shares. In cl. 7 it was expressly 
stated that the sons upon coming by the 
movable and immovable properties in 
equal shares without powers of sale, gift, 


etc., and again it is stated that they would 
(1) 23 I A 37; 23 C 670; 7 Sar 13(P C).1 
(2)60 1A 95; 142 Ind. Cas. 3; AIR 1933 PO 72; 8 
Luck 121;10 O W N 253; 37 L W 396; (1933) M W 
N 286: 37 C W N 464; 64 M L J 555; (1933) A LJ 445; 
35 Bom. LR 490; Ind. Rul. (1933)iP O 38 (P 0), 
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collect all sorts of dues in respect of the 
estate either jointly or severally according 
to their respective shares. Furthermore, 
incl. 11 of the will, it is provided that 
after the testatcrs death his sons shall 
jointly carry on the existing business and 
none of the sons will be at liberty to carry 
on separate business independently, but 
if any of them desire to do anv business 
with his own funds, he will be free to do 
so. This clause suggests that although 
there will be no actual division of the 
properties, the sons would be entitled to 
have their separate funds. In the cir- 
cumstances, in our opinion, there is suffici- 
ent indication contained in the will 
which would go to establish that as 
a matter of fact it was a tenancy in common 
that was 
was created in favour of each of the sons 
isa matter about which there can be no 
dispute. 


It has been contended on behalf of the 
appellants in the next place that even if 
it be held that the sons would take as 
tenants-in-common and not as joint tenants, 
yet on the death of any one of them his 
interest would by implication devolve on 
the survivors of them and that it was on 
the death of all thesons thatthe grand- 
sons would come in. In other words, the 
will purported to devise the residue to 
the surviving sons by way of cross re- 
mainder, as it were. In support of this 
contention reference has been made to two 
cases, viz., In re Tate; Williamson v. Gilpini 
(3),and In re Stanley's Settlement, Maddocks 
v. Andrews (4). In our opinion, nothing 
that has been said in the will would suggest 
that such a devise was intended to be 
made. And indeed an interpretation which 
would import into a will executed in this 
country a highly technical rule of English 
Conveyancing, such as was applied to the 
documents in the two cases referred to 
above, would, in our opinion, not be justi- 
fied specially as such a provision would 
be repugnant to the principles of Hindu 
Law with regard to the creation of etates. 
It has next been contended that cl. 10 of 
the will should be interpreted as mean- 
ing that the grandsons would come in 
after the death of all the sons of the testator 
and this interpretation is sought to be 
justified by the words of the will which are 


(3) (1914) 2 Oh. D 182; 109; L T 621; 58S J 119; 83 
LJ Oh. 593 


(4) (1918) 2 Oh. D 50; 85 L J Oh. 809; 114 L T 933; 
60-L, J 478, 
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as follows : 

“On their death (that is to say, the death of the 
sons) my son's son (grandson) shall obtain the 
properties to be left by me in absolute right, ete.” 

The difficulty of accepting this inter- 
pretation would be thatin that case the 
residue in respect of each life estate would 
remain undispos2:d of until all the sons 
were dead and that it is only in the event 
of the death of the sons that the grand- 
sons wuld come to inherit. Moreover, 
the words ‘on their death’ are neutral 
words and need not necessarily be read as 
meaning “on the death of all the sons.” 
The true meaning of the two clauses taken 
together, in our opinion, is that it was 
intended that each of the sons would get 
life interest in 1-7th of the estate left 
by the testator, and on his demise that 
share would pass on in absolute right to 
the grandsons of that son. This is the 
natural interpretation which to our mind 
is the correct interpretation to be 
put upon the will. That being the position 
and there being no question that any son 
had been born to Jogendra during the 
lifetime of the testator, the provision as 
regards the grandson that had been made 
in the will had failed and that the absolute 
title, therefore, vested in Jogendra and on 
Jogendra’s death in the plaintiff. 


In the view that we have taken of the 
meaning of cls. 7 and 10 of the will, no 
other question arises in this appeal. But 
the learned Subordinate Judge has gone 
into the other question which was raised, 
namely as to whether at the date of the 
death of Hiralal Shaha, Benode Behary had 
got » son or not. And we do not think 
we should refrain from expressing an 
opinion on that question. With regard to 
this matter it has to be stated that in the 
written statements that were originally filed 
o2 behalf of defendants Nos. 1, 2,4, 5 and 
6 there was no mention whatsoever of 
the fact that Benode Behary had got a 
son prior to the death of Hiralal. And it 
was only in the written statement of 
defendant No. 3 that it was stated that 
Hiralal had a grandson born to him prior 
to his death. The name of the grandson 
however, was not mentioned nor was any 
date given of his birth in that written 
statement. It was only after the suit had 
gone back on remand under an order of 
this Court on appeal that in 1928 a case 
was specifically put before the Court that 
the grandson who had been born to Hiralal 
was the son of Benode Behary and that he 
was born in 1290 B.S. In the evidence 
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that was given in support of this case, 
there was a further development, namely 
that it was sought to be established that 
not only was Bejoy born during Hiralal’s 
lifetime but there was another grandson 
also, namely Jatin, who was born before 
Fliralal's death. The learned Subordinate 
Judge has examined the evidence of the 
witnesses bearing upon this question with 
very gredt care, and although we do not 
approve of all the criticisms that he has 
made as regards that evidence, we are cn 
the whole of opinion that that evidence 
is ‘net sufficient to establish that as a 
matter of fact Bejoy was born before the 
death of Hiralal. 

A number of account books have been 
produced in order to corroborate this case. 
It is quite true that these account books 
on the face of them appear to be genuine 
and itis not possible to suggest upon only 
an inspection of those account books that 
they or any of them have been fabricated. 
But the fact remains that although the 
suit was filed in September 1924, these 
account bocks were not produced before 
the Court till June 1928. With regard to 
these account books the learned Judge 
evidently was in error in treating them 
in the way that he has donein his judg- 
ment and in saying that they were filed 
out of time; because, as a matter of fact, 
time was granted for their production and 
they were produced within the time so 
granted. But even then we are unable to 
say that on the strength of these account 
books we would be justified in taking the 
view in defendants’ favour on the case 
which they have put forward. It has 
already been stated that this case was not 
put forward sufficiently specifically at any 
early stage of the suit. We are further 
of opinion that the conduct of the parties 
themselves go a great way to show that 
this case cannot be relied upon because 
we find that after the death of Jogendra, 
Radharani, as entitled to a one-seventh 
share of the properties, got her name 
registered: and to this no objection appears 
to have been taken on behalf of the 
defendants. These and other matters which 
have been referred to in detail in the 
judgment of the learned Subordinate Judge 
incline us to agree with the conclusion at 
which he has arrived. 

On the whole we are in agreement with 
the view which the learned Subordinate 
Judge has taken on the questions which 
arise in this case. We accordingly dismiss 
this appeal with costs to the plaintiffs- 
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respondents, hearing fee being assessed 
at ten gold mohurs. The appeal is rejected. 
D. Appeal dismissed. 
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L. MURLI DHAR—PLAINTIFF-—APPELLANT 
VETSUS 
HAR SARUP AND OTaERS——DEREN DANTS— 
RESPONDENTS. 

Agra Tenancy Act (III of 1926), s. 152—Proceed- 
ings under s. 36, U. P. Land Revenue Act (III of 
1901), pending—No rent fixed—Land-holder, if can 
distrain crops of tenant and sell them for arrears 
of rent—Subsequent fixing of rent, effect of. 

In a proceeding under s. 36, U. P. Land Revenue 
Act, as soon the rent is fixed, it becomes payable 
from the date the ex-proprietary tenancy arose and 
not fromthe date when it is fixed by the Collec- 
tor; but untilthe land has been specified and the 
rent has been fixed by the Collector, it can hardly 
he treated as an arrear of rent. Where, therefore, 
during the pendency of proceedings under s. 36, 
and whenthe rent is not fixed, a land-holder dis- 
trains the crops of his tenant for arrears of rent 
and sells them, the distraint is illegal, there being 
no arrears of rent within the meaning of s. 152 (2) 
of the Agra Tenancy Act. The subsequent fixing of 
rent by the Collector will not make the distraint 
valid onthe date when the property was sold and so 
legalise the sale, ae 

L. P.A. from the decision of Bennet, J. 
dated January 20, 19283. 

Mr. Panna Lal, for the Appellant. 

Mr. S. N. Seth, for the Respondents. 


Judgment.-—This is a Letters.) Patent 
Appeal arising out of a suit for damages 
brought by the plaintiff who was an 
attaching creditor of the crops ofa tenant 
against the contes!ing defendant who wag 
the land-holder. The tenant was previ- 
ously a proprietor but his proprietary 
interests were sold with the result that he 
became an ex-proprietary tenant of about 
23 bighas. Before any proceedings were 
taken to get the land in which he acquired 
ex-proprietary tenancy specified and rent 
fixed under s. 36, Land Revenue Act, the 
present plaintiff attached the sugarcane 
crops standing on two bighas out of these 
lands. The land-holder alleging that there 
was an agreement between the ex-proprie- 
tary tenant and himself for payment of 
Rs, 200 as rent for the entire holding, 
distrained the crops and a date was fixed 
by the sale officer for the sale of the crops, 
The attaching creditor applied to the Tahgi]- 
dar for stay of proceedings as his execution 
case was pending in the Civil Court but 
the Tahsildar refused to intervene. No suit 
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to contest the distrainL was filed by the 
tenant with the result thatthe crops were 
sold on December 11, 1930, for Rs. 30, 
there being no higher bids. Both the 
Courts below have found tnat the real value 
of the crops was Rs. 120. The first Court 
also found that there was collusion between 
the tenant and the zamindar, but the 
lower Appellate Court has not expressed 
any opinion on this point. Proceedings 
for the fixing of the rent for the ex-pro- 
prietary tenancy were started on July 30, 
1929, and terminated on September 16, 
1931, when the Collector fixed Rs. 51-14-0 
as the proper rent. Thus the sale of the 
crops took place while the proceedings 
under s. 36, Land Revenue Act, were 
pending before the Collector but before the 
Collector had actually specified the lands 
and fised the rent. 

The first question which arose in this 
ease for consideration was whether the land- 
holder had any rigat to distrain these crops 
before the Collector had fixed the rent. 
No doubt as soon as the rent is fixed, it 
becomes payable from the date the ex-pro- 
prietary tenancy arose and not from the 
date when it is fixed by the Oollector ; but 
until the land has been specified and the 
rent has been fixed by the Collector it can 
hardly be treated as an arrear of rent. 
Section 131, Agra Tenancy Act, provides 
that an instalment of rent not paid on the 
day on which it falls due becomes on the 
following day an “arrear of rent’. So long 
as the Collector has not specified the land 
and fixed the rent, it can hardly be said 
that the rent has already become due and, 
therefore, on the following day becomes an 
arrear ofrent. The correct view seems to 
be that it will become an arrear of rent 
only after the rent has been fixed though 
it willthen become payable from the date 
when the ex-proprietary tenancy arose. 
‘There are some provisions in the Tenancy 
Act with regard to lands to which a per- 
son is admitted without any rent being 
fixed on the understanding that rent would 
be payable, in which case the rent has to 
be determined by suit under s. 49 of the 
Act, and until the rent has been so deter- 
mined, arrear of rent cannot be claimed 
straight off. It follows that as no rent 
had been fixed by the Collector on Decem- 
ber 11, 1930, there was really no arrear of 
rent within the meaning of s. 152 (2), 
Tenancy Act, so that the land-holder was 
not authorized to distrain the crops at that 
stage. The tenant for some reason or other 
did not file any suit to contest the distraint 
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as contemplated bys. 175 and according- 
ly the sale officer sold the crops. 

Section 152 (1) provides that until such 
rent has been satisfied, no other claim on 
such produce shall be enforced bv sale in 
execution of a decree of a Civil or Revenue 
Court, or otherwise. Thus so long-as the 
rent has not been paid, which was a 
charge on the produce of the holding, the 
produce could not be sold in ex&cution of 
the Civil Court's decree. But that did not 
prevent the attachment of the crops. The 
plaintiff, therefore, had a valid attachment 
and had legally attached the crops which 
the land holder got sold by way of distraint. 
The result of the illegal act of the land- 
holder has been that the property worth 
Rs. 120 was sold and purchased by the 
land holder himself for Rs. 30 and the 
amount taken in satisfaction ofthe claim 
for rent and the produce appropriated hy 
him asthe purchaser thereof. The attach- 
ing creditor could not have maintained a 
suit under s. 175, Tenancy Act, as he was 
not the person whose property had been 
distrained. His only remedy, therefore, is 
to sue in the Civil Court for damages for 
the loss caused to him by the wrongful act 
of the defendant land-holder. The learned. 
Judge of this Court has rightly held that 
the Civil Court has jurisdiction to entertain 
the claim and can grant a decree if a pro- 
per case is made out. He has, however, held: 
that : 

“Tt is not open to a Civil Court to hold subsequently 
that the distraint was invalid, in view of the fact 


that a legal amount of ex-proprietary rent has been 
fixed as due for the year in question.” `’ 


Tt seems to us that the subsequent fixing 
of the rent by the Collector would not make 
the distraint valid on the date when the 
property was sold, and so legalise the sale, 
Had the sale proceedings been taken after 
the fixing of the rent, the attaching creditor 
might have prevented the sale by deposit- 
ing the rent. He could not be expected to 
prevent the sale by depositing an un- 
determined ‘amount when the exact rent 
was not known and a fairly large amount 
was actually claimed. He has suffered loss 
on account of the illegal act of the defen- 
dant and is, in our opinion, entitled to 
damages. The creditor’s claim is for a 
much larger amount, but the extent of the 
damages suffered by himis the difference 
between the value of the crop Rs. 120 and 
Rs. 51-14-0 which was assessed as the pro- 
per rent by the Collector, because the at- 
taching creditor had no right to get the 
produce sold without satisfying the claim 
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for rent. We accordingly allow this appeal 
and, modifying the decree of the lower 
Appellate Court, decree the plaintiff's claim 
for Rs. 68-20 and dismiss the rest of the 
claim. As the appeal has partly succeed- 
ed and partly failed, we direct that the 
parties shall bear their own costs. 

D. Appeal partly allowed. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1079 
of 1935 
June 1, 1936 
MONROE, J. 

NARSINGH DAS AND ANOTHER - APPELLANTS 

ve TSUS . 
OFFICIAL RECEIVER, SARGODHA— 
RESPONDENT 

Insolvency—Fraudulent transfer—Man hopelessly 
insolvent —Threat of legal proceedings, if amounts to 
pressure—Held, thattransfers by insolvents were to 
defraud the creditors 

A threat of legal proceedings to a man who is 
hopelessly insolvent clearly cannot be described as 
“ pressure.” i 

The insolvente who were ina desperate financial 
position were endeavouring to benefit certain of 
their creditors at the expense of the rest. They 
did not even wait to realise the property. In each 
case a value was puton the property of the insol- 
vents and for the transaction that value, arbitrarily 
fixed, was taken to be the value of the prop- 


erty : 

Held, that there was a conspiracy to defraud hbe- 
tween the insolvents and the creditors who received 
this property. 

Mis. F.C. A. from an order of the District 
Judge, Shahpur, dated May 4, 1935. 

Messrs. Badri Das and Vishnu Datt, for 
the Appellants. 

Messrs. J. N. Aggarwal, A. N. Chona and 
Asa Ram, for the Respondent. 

Judgment.—These nine appeals are 
brougnt by nine transferees of property 
from the insolvents. In each case the trans- 
fer has been set aside by the District Judge 
of Shahpur on the ground that it amounted 
to a fraudulent preference. Teke business 
of the insolvents had been failing for some 
time and ceased to be carried on in July 
1929. In August, 1929, they held a meeting of 
creditors and apparenily the best proposal 
that they made was a payment of fonr annas 
in the rupee. From this their financial 
position can be readily inferred. This meet- 
ing bioke up in confusion and without any 
arrangement having been reached. Be- 
tween September 13 and 26, they agreed to 
make a large number of alienations, the 
total amount of property involved. being 
about Rs. 96,000 which represented practic- 
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ally all the property of thé insolvents. 
The nature of these transactions was that in 
consideration of amounts due to the trang- 
ferees the property of the insolvents wag 
assigned to them. No deeds were registered: 
the transactions were carried out entirely by 
reports to the patwart and they were ajl 
attested before the patwari on the same day, 
November 28, 1929. The petition for in- 
solvency was presented on October 30, 1929, 
and the insolvents were adjudicated on 
March 17, 1932. The learned District Judge 
has examined each of the cases with great 
care. Insomehe has come to the conclu- 
sion that there was no consideration prcved 


‘for the transfers, in others that there was : 


but in every one of these nine cases he has 
come to the conclusion that there wag 
fraudulent preferenee in favour of the 
creditors 

The facts set out above are in themselves 
sufficient to show that the insolvents who 
were in a desperate financial position were 
endeavouring to benefit certain of their 
creditors at the expense of the rest. They 
did not even wait to realise the property. 
In each case a Value was put on the property 
of the insolvents and for the transaction 
that value, arbitrarily fixed, was taken to 
be the value of the properly. In view of 
tke earlier meeting and the knowledge of 
the creditors that the insolvents were able 
to make an offer of cnly one-quarter of the 
debts, I do not think it would be too strong 
an inference to draw that there was a con- 
spiracy to defraud between the insolvents 
and the creditors who received this pro- 
perty. In addition to this when itis found 
that many of the creditors are relatives of 
the insolvents, this inference becomes almost 
irresistible. 

For the creditors it has been strenuously 
argued that the transactions should stand. 
It has been represented that pressure to 
pay was put by each of the creditors on the 
insolvents. ‘That pressure consisted in 
some cases of notices calling on the insole 
vents topay, of telegrams even though the 
parties lived in the same town and in one 
case it is suggested that the creditor went 
to the house of one of the insolvents and 
‘disgraced him.” In the circumstances of 
this case this argument must fail. The 
insolvents had a very large number of 
creditors, probably more than a hundred, 
for actually 125 alienations of property took 
place in the fortnight between Septem- 
ber 13 and 26. The financial position of the 
insolvents must have been notorious and it 
must also have been known both to them 
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and to their creditors that their insolvency 
was bound to come. It was a question only 
of time and a short time atthat. And to 
suggest that a request for payment by letter, 
telegram, notice or in person, however, 
violently expressed, was putting pressure on 
these insolvents is, in my opinion, a foolish 
argument; and it should be noted that in 
not one single case in which it is alleged 
that pressure was applied, were legal pro- 
ceedings of any kind taken. A threat of 
legal proceedings to a man who is hope- 
lessly insolvent clearly cannot be described 
as “pressure.” 

In the circumstances, this case leads only 
to one conclusion: that the insolvents 
arbitrarily gave preferences to the claims 
of the nine appellants. I think that the 
learned Judge was right in his conclusions 
and I dismiss these appeals with costs. 

D. Appeals dismissed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 288 of 1936 
November 26, 1936 
POLLOCK, J. 
GADI— APPLICANT 
versus 
GOVINDRAO BAPUJI PURANIK 
—Non-APPLIOANT 
Provincial Insolvency Act (V of 1920), s. 25— 
Debtor’s duty toshow that they are able to pay debts— 
Assets, sufficient to discharge debts—But no liquid 
assets to be paid presently—Insolvents, whether able 
to pay — Joint application against debtors, when 


lies. 
Unders, 25 of the Provincial Insolvency Act, the 


burden of proof lies upon the debtors to show that ‘ 


they are able to pay their debts. 

Although a debtor may have assets, which, if 
liquidated, would provide sufficient money to dis- 
charge his debts, yet if he has no liquid assets where- 
with to pay his debts at present he is not able to pay 
his debts within the meaning of the section, Pratap- 
mall Rameshwar v. Chunilal Jahuri (1), referred 
to. 

A joint application by the creditor for adjudication 
of the debtors as insolvent is maintainable if there 
was a joint debt or a joint act of insolvency. 

[Cases referred to.] | 

C. Rev. App. against the order of the Court 
of the District Judge, Nagpur, dated Feb- 
ruary 17, 1936,in M.A. No. 13 of 1935. 

Mr. V. R. Gharpure, for the Applicant. 

Mr. R. N. Padhye, for the Non-Appli- 
cant. 

Order.—Oxa March 6, 1931, Gadi and 
Balwant borrowed Rs. 700 from Govindrao 
in order to carry on a flour mill business 
in partnership. In December, 1933, Gadi 
transferred all his immovable property, 
and in January 1934, Balwant did the same. 
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They were adjudged insolvents on a peti- 
tion presented by Govindrao, the Court 
holding that these transfers were acts ol 
insolyency. That decision was upheld in 
appeal. Gadi has now presented this 
application for revision. 

The first point taken is that these persons 
who have been adjudged insolvents are 
able to pay their debts. Jn January, 1931, 
they bought certain machinery for the 
flour mill for which they paid about 
Rs. 3,500. This has never been unpacked, 
and there is no finding by the District 
Judge on its present value; he has merely 
held that it is insufficient to meet the 
insolvents’ liabilities. Unders. 25 of the 
Provincial Insolvency Act, the burden of 
proof lies upon the debtors to show that 
they are able to pay their debts. As 
none of the persons who has given evi- 
dence in this case has seen the machinery, 
there is practically no evidence of any 
value at all of its present value, and I 
agree with the lower Courts that the 
debtors have failed to show that they are 
able to pay their debts. The debt due to 
the petitioning creditor is about Rs. 850, 
and the evidence of Laxman (A. W. No.5) 
shows that Gadi was arrested in execution 


-of the decree for Rs. 330 and that Balwant 


was arrested in execution of a decree for 
Rs. 525. The debts of these two. therefore, 
amount to at least Rs. 1,700 and it appears 
to me very doubtful whether the machinery 
could be sold so as to realise so much. 
In Pratapmall Rameshwar v. Chunilal 
Jahuri (1), it was held that although a 
debtor may have assets, which, if liquidated, 
would provide sufficient money to dis- 
charge his debts, yetif he has no liquid 
assets wherewith to pay his debts at 
present, he is not able to pay his debts 
within the meaning of the section. 
Rankin, ©. J. remarked thatit must mean 
that he is not so embarrassed that he 
cannot meet his debis in the ordinary way 
by making legal tender and discharging 
his debts. The finding, therefore, that the 
debtors are unable to pay their debts must 
be upheld. 

The second point taken is that, as this 
machineryr emained in their possession after 
the transfers, the transfers were not made 
with intent to defeat or delay their credi- 
tors. It seems clear that the effect of such 
transfers was at least to delay their credi- 
tors, and the evidence of Laxman (A. W. 
No. 5), who was the agent of the decree- 

(1) 60 C 345; 144 Ind, Oas. 142; A IR 1933 Cal. 417; 
Ind. Rul, (1933) Oal. 507. 
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hoider, shows that decyee-holder was 
unable to realise his decrees against the 
two debtors. 

The last point taken is that a joint 
application against two debtors will not 
lie unless there was a joint debt and a joint 
act of insolvency. 

In support of this view the decision in 
Kali Charam Saha v. Hari Mohan Basak 


(2) has been cited. That case has been 
dissented? from on several occasions, 
and in Alamuri Punniah v. Firm 
Sagarajee Kasarmal Tenali (3), Kalu 
fam v. Gitwar Singh (4), and Ram 
Kishen v. Ilam Din (5), the view 
was taken that a joint application is 


maintainable if there wasa joint debt or 
a joint act of insolvency. ‘lhe only autho- 
rity cited for the contrary view, apart 
from the decision in Kali Charan Saha v. 
Hari Mohan Basak- (2), is an obiter remark 
by Napier, J. in Balisetti Mamayya v. K. R. 
fice Mill Co. (6), in which case the point 
did not arise as there was a joint debt 
and a joint act of insolvency. The learned 
District Judge's decision, therefore, is in 
accordance with the balance of authority, 
and cannot be said to be contrary to 
law. 

The application for revision is, therefore, 
dismissed with costs. Counsel's fee 
Rs. 20. 

Revision dismissed. 


D. 
(2) 58 Ind. Cas. 531, 24 OW N 461;310L J 206; A 
I R 1920 Oal. 964. 


(3) 50 M 256; 99 Ind, Cas. 185;5LM L J 112; 21L W 
N (1926) M W N 953; A I R 1927 Mad. 124; 33 M L 


(4) A I R 1930 Lah, 592; 126 Ind. Cas. 44:;31P LR 
310; Ind. Rul. (1930) Lah. 733, 

(5) A I R1931 Lah, 384; 130 Ind. Cas. 183; Ind. Rul; 
(1931) Lah. 351. 

(6) 44 M 810 at p 817; 63 Ind. Cas. 916; 29 M L T 288; 
(1921) M W N 330; 40 NL J 570; 14 L W 428, 





LAHORE HIGH COURT 
First Oivil Appeal No. 707 of 1934 
March 16, 1936 
TEK CHAND AND DALIP SINGH, JJ. 
CHANDA SINGH AND OTHERS —PLAINTIRES 
—APPELLANTS 
VETSUS 
PRITHI SINGH anv OTAERS—DHRENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 11— Com- 
petent Court—Dectision of Settlement Officer in 153, 
on question of title, relating to agricultural land 
in Crs-Sutlej and Trans-Sutlej territories, whether can 
operate as res judicata, 
In 1851—53 in Cis-Sutlej and Trans-Sutlej territories 
the Settlement Officer was the only judicial autho- 
rity competent. to decide questions of title relating 
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to agricultural land. Consequently the decision of 


1853, of the Settlement Officer on question of title 
is res judicata, 


F.C. A. from a decree of the Senior Sub- 
Judge, Ferozepore, dated March 1, 1934. 

Messrs. Badri Dasand Achhru Ram, for 
the Appellants. 

Messrs. Nawal Kishore and Kharak 
Singh, for the Rsspondents. 


Tek Chand, J.—This appeal arises out 
of a suit instituted by the plaintiffs-ap pel- 
lanis for a declaration that they and de- 
fendants Nos. 12 to 47 are the owners of 
the land indispute and that defendants 
Nos. 1 to ll are merely jagirdars but have 
been wrongly described as Proprietors in 
the revenue papers. ‘Ths suit has been 
dismissed by the Court below. The Plain- 
tiffs appeal. In the revenue Papers from 
the first settlement of the Ferozepore Dis- 
trict to the last jamabandi the contesting 
defendants Nos. 1to1ll have been shown 
aS Owners, and the plaintiffs and the pro 
forma defendants as occupany tenants 
under them. The piaintifis contend that 
these entries are erroneous. The onus, there- 
fore, lies heavily on tnem to prove the con- 
trary. It appears that as early as December 
27, 1851, the predecessors-in-interest of the 
plaintiffs brought a suit in the Court of the 
Settlement Othcer of Ferozepore claiming 
that they were owners of the land in dis- 
pute. In thatsuit a compromise was filed 
signed by the defendants anda few of the 
Plaintifis, in which it was admitted that the 
defendants were the owners and that the 
plaintiffs were the occupancy tenants, not 
liable to pay malikana and possessing 
rights to plant trees and dig wells on the 
land but having no power to sell or mort- 
gage the tenancy. Tne Settlement Onficer 
accepted the compromise and ordered that 
entries in the revenue-papers be made in 
accordance with its terms. 

From that order, some of the plaintiffs 
appealed to the Commissioner, who not 
being satistied that the compromise re- 
presented a genuine agreement between all 
the plaintiffs and the defendants, remand- 
ed the case to the Settlement Officer for 
enquiry on merits. Accordingly the Settle- 
ment Otticer held an elaborate investigation 
into the rights of the parties and passed an 
order on December 28, 1853, holding that 
the ancestors of the present defendants 
were the original founders of the Village 
and that during the Sikh rule they had 
granted the land in occupancy tenancy to 
the ancestors of the plaintifts, Following 
this order, the defendants were entered 
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in the revenue papers as proprietors and 
the plaintifs as occupaucy tenants under 
them, not liable to pay any malikana but 
liable to pay the Government revenue, 
cesses and malba. No appeal against this 
order was made by the plaintiffs to any 
higher authorities. About l4 years later, 
the predecessors of the present defendants 
brought a suit against the predecessors pf 
the plaintiffs for recovery of Rs. 26 as 
malikana. The latter denied that they 
were occupancy tenants and also pleaded 
that they were not liable to pay malikana. 
That case was eventually decided by a 
Division Bench ofthe Chief Court on Feb- 
ruary 13, 1808, (Civil Appeal No. 954 of 
1867), whoheld that the question that the 
relationship between the parties was that 
of landlord and occupancy tenant and also 
the question that the latter were not liable 
to pay malikana were res judicata by rea- 
son of the decision of the Settlement Officer 
dated December 28, 1853, above referred 


On 1889, in the course ofthe revised set- 
tlement of the Ferozepore District, the 
predecessors of the present defendants 
again raised the question of the lja- 
bility of the plaintiffs topay malikana. 
The plaintiffs resisted the claim on the 
strength of the decision of December 28, 
1853. The Settlement Officer, Mr. Francis, 
rejected the plea holding thatthe order of 
1853, to the effect that no malikana was 
payable held good during the currency of 
the first regular settlement only and was 
not intended to be a perpetual bar to levy 
or enhancement of malikana by the defen- 
dants frcm the plaintiffs. He accordingly 
passed a decree declaring that the present 
plaintifis were occupancy tenants under s. 5 
(a), Tenancy Act, and that they were liable 
to pay the present defendants malikana 
atthe rate of two annas per rupee of the 
land revenue assessed, with effect from 
kharif 1888. Tcis order was duly given 
effect toin the revenue papers, and it ap- 
pears from certain proceedings before the 
Tahsildar held on January 20, 1890, that 
the rent (malikana) for the previous har- 
vest was actually paid-at the rate fixed. 


The parties are not agreed as 10 whether . 


the rent was paid between 1891 and 1929. 
The plaintifis allege that they never paid 
it, while the defendants have produced 
their account books showing such payments 
during this period at regular intervals. It 
appears, however, that in 1923 and 1930 
the defendants brought several suits against 
‘the plaintiffs in Revenue Courts for reco- 
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very ofthe rentat Re, 0-2-0 per cent. of 
the jama. In defence the plhintiffs again 
denied that they were tenants under the 
defendants, but their pleas were overruled 
andthe suits decreed. In order to have the ` 
question of tithe determined, the plaintiffs 
have insiiluted the present suit in the 
Civil Court fora declaration that they are 
the owners of the land and not occupancy 
tenants as shown in the revenue papers. 

The lower Court has held the question of 
title to be res judicata by reason of the 
decision of the Settlement Officer dated 
December 28, 1853. In the memorandum 
of appeal presented by the plaintifis in 
this Court it was urged that the decision of 
the Settlement Officer on a question of 
title could not be res judicata as Civil 
Jourts alone have jurisdiction to determine 
such question. It appears, however, that in 
1851—53 the Settlement Officers in this part of 
the Punjab had exclusive jurisdiction to de- 
cide questions of title relating to agricultural 
land. It is nodoubt true that under (Bengal) 
Regulation VII of 1822, a defeated claimant 
before a Setilement Officer was given the 
right to contest his decision on a question 
of title in a Civil Court and this Regulaticn 
was brought in forcein Fervzepore Dis- 
trict after ils annexation about 1845. But 
at the request of the Board of Administra- 
tion of the Punjab, ‘conveyed in their letter 
No. 94, dated August 14, 1894, these provi- 
sions of the Regulation were modified by 
the Government of India so far as the 
Cis Sutlej and Trans-Sutlej territories of 
the annexed districts were concerned, and 
it was ordered that the decisions given by 
the Settlement Officers on the merits of 
all disputes relating to land be made final 
subject to the usual revenue appeal. These 
orders will be found in letter No. 1602 
dated September 1, 1849, from the Secre- 
tary to the Government of India to the 
Board of Administration for the affairs of. 
the Punjab: see Berkeley's “Non-Regula- 
tion Law of the Punjab,” p. 41 (1871 Edn.). 
It appears that these orders remained in 
force till 1865, when civil Courts were 
given exclusive jurisdiction to decide such 
questions. 

It is thus clear that in 1851-53 the 
Settlement Officer was the only judicial 
authority competent to decide questions of 
title relating to agricultural land. In view 
of this Mr. Badri Das conceded before us 
that the decision of 1353 is res judicata, 
and the question of title cannot be re-agitat- 
edin Civil Courts now. This concludes 
the plaintiffs’ appeal. It may, however, be 
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remarked that even if for any reason the 
Settlement Officer's decision above-men- 
tioned were held not to bar the present suit, 
the plaintiffs, on whom the onus admittedly 
‘lies to prove that the revenue entries which 
have been repeated inthe various settle- 
ments and jamabandis for more than 80 
years are incorrect, have failed to produce 
any evidence to prove theircluim. The ap- 
peal fails end is dismissed with costs. 
D. Appeal dismissed. 


i LAHORE HIGH COURT 
Second Civil Appeal No. 822 of 1935 
March 12, 1936 
JAI LAL, J. 
Musammat PUNNI AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
Musammat SOBHI—DEFENDANT AND OTHERS 


—PLAINTIFF3— RESPONDENTS 
Hindu Law —Widow—Surrender—Gift 
to daughter whois next heir—Gift 
entire estate—If a valid surrender. 
A gift by a Hindu widow of land to her daughter 
who isthe next heir, will not amount to surrender, 
if the gift does not comprise the entire or almost 
the entire holding of the widow and the widow still 
retains land and houses in her possession. Such 
a gift must be deemed to bean alienation, and as 
~such, invalid. Gangadhar Narayan v. Prabudha 

Vasudeo (|), followed. 


5. O. A. from the decree of the Ad- 
ditional. District Judge, Ferozepore, dated 
February 1, 1935. 

Mr. Roop Chand for Mr. V. N. Sethi, for 
the Appellants. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents (Plaintiffs). 


Judgment.—This second appeal is by 
the donees, Musammat Puni, wife of Kaka 
Ram, and Musanmat Maro, wife of Nagita 
Ram. Their mother Musammat Sobhi, 
widow of Harnam Das, made gift of land 
in their favour. The contesting respond- 
ents who claimed to be the reversioners of 
Harnam Das instituted a suit for a decla- 
ration that the gift would not affect their 
reversionary riguts. Two important ques- 
tions arose at the trial whetner the par- 
ties were governed in matters of succes- 
sion and alienation by custom, and if so, 
what the custom was with regard to the 
right of the widowto make a gift of the 
property inherited by her from her husband, 
and secondly, if the parties were governed 
by their personal law, that is to say Hindu 
Law, whether the gift was valid under that 
law. It is conceded before me, and this 
contention is correct, that if the parties are 
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governed by custom with regard to alie- 
nation and succession then the gift would 
be invalid because it is the plaintiffs- 
reversioners who would then inherit the 
property after the death of the widow and 
the latter would not be entitled to make 
a gift of the property in dispute. It is, 
however, contended that the parties are not 
governed by custom but by their personal 
law. This contention is based on the as- 
sertion that Harnam Das who was a Brah- 
man of Giddarbaha in the Muktsar Tahsil 
of the Ferozepore District, did not cultivate 
land with his own hands but that, though 
he owned land, he had it cultivated by 
tenants, that the Brahmins do not form 
a compact village community in this vil- 
lage and that it nas not been proved that 
they either founded the village or settled 
in it at the time of the foundation of the 
village. These no doubt are matters which 
must raise a strong presumption that the 
family of Harnam Das was not governed 
by custom. 

In the riwaj-t-am prepared at the time 
of the Settlement of 1872-73 (Hx. P-2), it 
is mentioned with regard to all sub-castes 
of Brahmins of Tahsil Muktsar that no 
sonless proprietor or his wife is at all com- 
Petent to alienate land in favour of a 
daughter of his descendants without the 
Consent of the collaterals. No instance: 
was given because it was settled that no 
alienation had so far taken place. It is, 
however, to be noted that in the subse- 
quent riwaj-t1am which was prepared at 
the time of the Settlement of 1915 the 
Brahmins were not questioned at all on 
this matter. In fact they wsre not ques- 
tioned at allin connection with the prepa- 
ration of the riwaj-t-am and it appears that 
it was assumed that only agricultural Brah- 
mins were governed by custom. 

The learned Counsel for the respond- 
ents contends that in the absence of any 
statement made by the Brahmins at the 
time of the preparation of the Oustomary 
Law prepared in 1915 that the custom men- 
tioned in the riwaj-t-am of 1872-73 has 
been abrogated toat custom must be 
deemed stillto exist. I do not tninkit is 
necessary to record any finding on this 
aspect of the case and I refrain from 
deciding for the purpose of this appeal 
whether the parties are governed by cus- 
tom in the matter of succession and alie- 
nation because in my opinion even if they 
are governed by the Hindu Law the 
gift in suit must be held to be invalid. 
lt is not denied by the appellants’ Counsel 
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that ordinarily such a gift would be in- 
valid under the Hindu Law, but he seeks 
to support the gift on the ground that it 
was not really agift but an acceleration 
of inheritance, that is to say, it was a 
surrender of the estate of the widow in 
favour of the next heir. Assuming that 
the parties are governed by the Hindu 
Law, the daughter would be the heir after 
the widow, but in the present case the 
gift does not comprise the entire or almost 
the entire holding of the widow. As found 
by the learned Judge she has still retained 
land and houses in her possession. 

It was held in Gangadhar Narayan v. 
Prabudha Vasudeo (1) that where a 
widow retained 40 acres of land out of 
230 acres and made a gift of the balance 
int favour of her daughter, under the 
Hindu Law, such a gift could not be held 
to amount to a surrender of the estate of 
the widow but must be deemed to be an 
“alienation. Following this view I hold that 
in the present case the gift must be deem- 
ed to be an ordinary alienation and not 
a surrender of the estate of the widow 
and therefore invalid even under the 
Hindu Law. The learned District Judge 
has, therefore, rightly decreed that the 
gift shall not affect the reversionary rights 
of the respondents. I dismiss this appeal 
with costs. 

Appeal dismissed. 


D. D 
(1) 56 B 410; 140 Ind. Oas. 884; AIR 1939 Bom, 
625; 34 Bom. LR 1223; Ind, Rul. (1933) Bom. 47. 





CALCUTTA HIGH COURT 
-. Letters Patent Appeals Nos. 16 to 19 
of 1936 
February 12, 1937 
DERBYSHIRE, O. J. AND D. N. Miter, J. 
Rai KIRON CHANDRA ROY BAHADUR 
AND OTHERS—APPELLANTS 
VETSUS 


SUDHANSU SEKHAR BANERJEE AND 

- .- OTHERS— RESPONDENTS. 

Bengal Cess Act (IX of 1880), ss. 18, 21, 56— Rent- 
free lands included within estate — Collector if can 
dispense with return in form prescribed in Seh. A— 
Annual value fized—Liability of holder of rent-free 
lands to pay cess to holder of estate — Non-submission 
of return, if ground for non-payment. 

In regard to rent-free lands included within an 
estate, ss. 18 and 21, Bengal Cess Act make it 
clear-that the Collector can dispense with the return 
whichis prescribed under Sch. A, Part 4. If suffici- 
ent cause for so doing is shown to his satisfaction he 
may then make the valuation unders, 2] which 
would enable him with the Record of Rights to as- 
certain the information which the Act says shall be 

provided in Sch, A, Part 4 by the zemindars. When 
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he has accepted frm the holder information in some 
other form, such as extracts from the Record of Rights 
and fixed the annual value of the rent-free lands, the 
owner or holder of the lands ig bound to pay cess to 
the holder of the estate at the rate payable by him 
under s. #6. It is not open tohim to plead that he is 
not liableto pay on the ground that the return specifi- 
ed in Sch. A has not been submitted. 


L. P. A. against a judgment of Mr, 
Justice Kdgley, dated June 9, 1936, report- 
ed in 166 Ind. Cas. 144. 

Méssrs. Hemendra Charan Sen and Su- 
rendra Nath Basu (Sr.), for the Appellauts. 

Messrs. Prokash Chandra  Pakrashi, 
Apurba Charan Mukherji and Susil Ranjan 
Ghose, for the Respondents. f 

Derbyshire, ©. J.-—These are four ap- 
peals under s. 15, Letters Pateut, from 
a decision of Edgley, J., wherein he 
reversed the judgments and set aside the 
decrees which had been granted in the 
first instance in the Court of the Second. 
Munsif of Jhenidah and on appeal in the 
Court of the Additional District Judge of 
Jessore. The claim is made under the 
Cess Act of 1880, which is an Act passed’ 
and designed to secure that certain public. 
works shall be carried out, and to pay for 
them certain moneys shall be collected from 
the owners of immovable property in the 
area concerned. The general scheme of the 
Act is that the landin the area shall be. 
valued and shall contribute the rate or cess 
in proportion tothe value so ascertained. 
The process of valuation of the land and. 
collection of the cess is not an easy one 
and for that purpose the Act ina general. 
way provides that certain lands which are 
rent-free and small in area, shall be deemed. 
to be comprised within larger estates and 
that the owners of those larger estates 
sball make returns to the Collector of those 
smaller rent-free lands lying generally, 
roughly speaking, within their boundaries. 
Provision is made that the owners of those 
smaller rent-free estates shall be apprised 
of the valuation put upon their lands and 
they shall have an opportunity of appealing 
to the Collector against that valuation and 
raising any objection that they may legi- 
timately have. Further the Act provides 
that the cess sLall be collectable from the 
owners of those larger estates and they, 
in turn, shall collect cess—not the same 
Amount it is true—at aspecitied rate from 
the owners of those smaller rent-free 
lands within their areas. One of the pro- 
visions of the Act isthat the owners of 
the larger estates shall make a return of 
those smaller rent-free lands in a parti- | 
cular form which is prescribed in Sch. A, 
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Part 4, of the Act. That form sets out 
the parganas in which the land is situate, 
the name of the village and the thana in 
which itis situate, the name of the holder 
and the owner, the name of the village, 
thana and district in which the owner 
resides, the area of the land if known and 
the annual value of the land in question. 
That return is to be made tothe Collector 
and, thereafter, the Ccllector is to prepare 
a Valuation roll, publish it in a certain 
Specified form, give notice to the owner of 
the land and give him an cpportunity to 
object to the valuation before being require- 
ed to pay his cess. 

In this particular instance the appel- 
lants who are the owners of the larger 
estate have paid the cess that they are 
liable to pay under the Act. They have 
requested the defendant-respondent to pay 
to them the cess which he, the defendant- 
respondent, is liable for under the Act as 
the owner of thesmaller rent-freeland. The 
defendant-respondent has refused to pay 
that cess and the appellants claim double 
the cess under s. 58 ofthe Act. The de- 
fendant-respondent’s contention is that the 
Act has not been strictly complied with in 
that the form in Sch. A, Part 4, was never 
rendered by the appellants to the Collector, 
that by reason thereof there is a funda- 
mental defect in the procedure prescribed 
by the: Acton the part of the appellants 
and that the appellants thereby are dis- 
entitled to recover cess from the defendant- 
respondent, 

In order to see whether that contention 
is sound, one has to examine the various 
sections of the Act. Section 14 prescribes 
that whenever the Board of Revenue has 
ordered that a valuation or a re-valuation 
of any district or part of a district be made 
for the purposes of this Act, the Collector 
shall cause a proclamation to be issued 
requiring every holder of an estate or 
tenure which is liable to pay an annual 
amount of revenue or an annual amount of 
rent exceeding Rs. 100 and every holder of 
a revenue free estate or rent-free tenure 
the gross annual rental of which exceeds 
Rs. 100 severally to lodge at the office 
of the Collector within one month a return 
of all lands comprised in his estate or 
tenure, in the form contained in Sch. A 
giving the particulars in such form. The 
second part of that section prescribes how 
the Collector shall cause that proclamation 
to be made. 

Section 15 provides that the Board of 
Revenue may order a re-valuation of a 
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district or part of a district. Section 16 
provides that whenever any proclamation 
has been published as provided by s. 14 
and whenever the Board of Revenue has 
made an order under s. 15 that a re-valua- 
tion of particular estates and tenures only 
shall be made, the Collector shall cause a 
notice to be served, in respect of every 
estate and tenure which is to be valued or’ 
re-valued and in respect of which no return 
shall have been lodged in accordance with 
the requirement of such proclamation, re- 
quiring every holder of such estate or 
tenure severally to lodge at the office of the’ 
Collector the return mentioned in s. 14. 
Section 18 provides that all holders of 
estates or tenures in Tespect of which such 
notice has been served who shall, without 
sufficient cause, being shown to the satisfac- 
tion of the Collector, refuse or omit to lodge. 
the required return in the office of such 
Collector within the time allowed shall be 
liable to a certain penalty which may 
extend to Rs, 50. Section 21 provides 
that if no return shall have :been lodged 
in respect of any lands for which notice 
under s. 16 has been issued, the Collector 
may, after the expiration of the time 
allowed by the notice, or an extended time, 
ascertain and fix, by such ways and means 
as to him shall seem expedient, the annual 
value of any estate, tenure or lands mention- 
ed in such notice. Section 34 provides that- 
whenever any valuation or re-valuation is 
made under Part 2 of the Act, the Collector 
shall cause to be prepared from the returns 
furnished to him and from the valuation 
made by him in accordance with the Act a 
valuation roll of each estate within his dis- 
trict and of the tenure therein comprised, 
noting thereon for each estate the amount of. 
revenue annually payable to Government 
on which the deduction specified in s. 41 
is to be calculated. Section 35 prescribes 
that on the completion of every roll prescrib- 
ed under this Part, the Collector shall cause 
a copy thereof to be posted up at the mal- 
cutchery of the estate to which such roll 
refers, and shall cause extracts of such. 
portions of any such roll as refer to any 
tenure to be posted up at the mal-cutchery 
of such tenure. Then there are provisions 
as to what is to be done if there is no such 
mal-cutchery. Chapter IV of the Act deals 
with the valuation and assessment of 
lands which are held rent free. Section 50 
provides: 


“All lands held without payment of rent, other 
than lands mentioned in 8s. 33, and other than 
estate entered on the general register of revenud 
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free lands of the District shall for the purposes of 
this Act, be deemed to forma part of any tenure 
within the local boundaries of which they are 
contained; and if they are not contained within 
the local boundaries of any tenure, then to form 
a part of any estate within the local boundaries of 
which they are contained; and if they are not 
contained within the local boundaries of any 
estate, then to form a part of the estate in which 
they were included at the original settlement of 
such estate.” 

Section 51 provides: 

“Every holder of an estate or tenure who is 
required by thie Actto submitea return in the form 
in Sch. A contained shall be bound to enter in 
such returo all lands of the nature of those 
specified in s 60, according to the tenor thereof; 
and shall be bound to pay road cess and public 
works c2ss on the annual valueof such lands at one- 
half of the rates fixed under this Act for the levy 
of such cesses respectively in the District generally 
for the year.” 

Section 52 provides; 

“Whenever any lands held rent free shall have 
been included in the return of any estate or tenure 
as provided in the last preceding section, the 
Collector shall, on publication of the valuation roll 
of such estate or tenure as provided in s. 35, cause to 
be published a notice, inthe form in Sch. D contained 
to which notice shall be annexed, such extracts from 
the valuation roll of such estate or tenure as relate 
to such lands.” 

Then there are provisions as to how such 
publication shall be made. Section 52-A 
provides: 

“Whenever any notice has been duly published 
under s.52, the Collector shall sign a certificate 
to that effect, and such certificate shall be con- 
clusive proof that the publication has been duly 
made,” 

Section 53 provides ; 

“Within a reasonable time, not exceeding 30 days 
after the issue of any process for the recovery of any 
sum due from him as cess ‘under this chapter, the 
owner, holder or occupier of any such land may 
make before the Collector an objection to the valua- 
tion of his land as entered in the valuation roll so 
published, and on such objection being made the 
Collector shall by such ways and means as to him 
shall seem expedient, ascertain and fix the annual 
value ofthe land in the possession of such owner, 
holder or occupier, and may alter such roll accord- 
ingly, and shall give notice of any such alteration to 
the holder of the estate or tenure to which such roll 
relates.” l | 

Section 54 provides for a notice to be 
published by the holders of the estates 
whenever a new Valuation is made in the 
District or whenever the rate fixed for the 
jevy of ihe road cess or of the public works 
cess is changed or whenever the date 
fixed by the Board of Revenue for -pay- 
ment of the cesses is changed. Secticn 06 


enacts: 

“After publication of the extracts from the roll as 
provided in s. 9%, and, in casee in which publication 
of the not:ce mentioned in s. 54 is required, after 
publication of such notice, and not otherwise, every 
owner and holder of any rent-free land included in 
such extracts, and every peison in receipt of the 
rents and profits or in possession and enjoyment . of 


KIRON CHANDRA Roy V. SUDHANSU HEKTAR BANgRJER (CAL) 


16910 


such land, shall bs bound to pay year by year to thé 
holder of the estute or tenure in the return of which 
such land has beon included the amount of the road 
cess and public woiks cess which may thereafter 
become due to such holder, calculated on the annual 
value of such land as entered in such extracts, or 
on any other annual value which may have been 
determined by the Collector under s. 33, at the full 
rate or rates which may have been fixed under this 
Act forthe levy of such cesses respectively in the 
District generally for the year.” 

Section 58 provides that if ipstalments 
are not paid within the month double the 
amount may be recovered. In this case 
the owners of the larger estate did not 
render a return in the form in Sch. A, 
Part 4. By agreement with the Collector 
it was arranged that in lieu thereof extracts 
of the Record of Rights relating to rent- 
free lands lying within the estate of the 
zamindars should be accepted by the 
Collector. Thereafter the Collector proceed- 
ed to do his duty as laid down by ihe Act 
on the basis of the information which he 
had received from the zamindars who got 
it from the Record of Rights. Was he 
wrong in so doing? Was the Collector not 
acting according to law in so doing ? In my 
Opinion, ss. 14, 15 and 16 provide for preli- 
minary steps being taken to make up the 
valuation roll mentioned in ss. 34 and 39 
thereafter to be used with the necessary 
alterations in the procedure set out in 
Chap. IV. Iam of opinion that ss. lo and 
21 make it clear that the Collector can dis- 
pense with the return which is prescribed 
under Sch. A, Part 4. If sufficient cause 
for so doing is shown to his satisfaction, he 
may then make the valuation under s. 21 
which would enable him withthe Recurd of 
Rights to ascertain the information which the 
Act says shall be provided in Sch. A, Part 4, 
by the zamindars. 

In this case,in my opinion, there was 
nothing wrong in the Collector proceeding 
a8 in fact he did proceed. One may assume 
that sufficient cause under s. IS was shown 
tohis satisfaction fur taking the eteps that 
he did. Thereafter underss. 34 and 35 he 
proceeded to make up the valuation roll. 
He was thus in possession of the informa- 
tion which would come to him in the 
ordinary way under ss. 50 and 51 of the 
Act. He then had and presumably aid 
publish the extracts of the valuation rollin 
respect of the rent free lands which were 
comprised with the larger estate. We must 
assume that, because the judgments of the 
two earlier Courts could only have proceed- 
ed on that basis. Having done that it was 
open to the defendant-respondent as the 
holder of the rent-free land comprised 
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within the larger estate, if he thought fit, 
to object under s. 53 to the valuation of his 
land, and if there was any valid objection 
and he established it to the satisfaction of 
the Collector as prescribed hy s. 53 the 
annual value of his land would consequently 
be assessed. He could have no cause for 
complaint either against the Collector or 
against the zamindars, in this case, the 
appellants and the pro forma respondents. 
When that stage is reached, by s. 51, the 
zamindars, the appellants, were bound to 
pay the. road cess and the public works 
cess to the amount prescribed, that is to 
say, on the annual value of the rent-free 
lands in question at half the rate fixed 
under the Act and thereafter the defendante 
_ respondent, the owner of the rent-free lands, 
was bound to pay cess at the full rate to the 
zamindars, thatis to say, the appellants, 
under 8.50. He failedto do so within the 
period prescribed by s.58 and the result 
is that by virtue of the same section he 
became liable to pay a sum equal to double 
the amount of cess with interest thereon at 
125 per cent. per annum from the date the 
cess was payable. 

In those cireumstances I am of opinion 
that these appeals must succeed and that 
the decrees of the first two lower Oourts 
must be restored with costs (two sets) in 
this Court and before Edgley, J. payable by 
the defendant-respondent. 

D. N. Mitter, J.—I agree. 

N. Appeal allowed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 110-B 
of 1935 
October 21, 1936 
PoLtock, J. 

HARISA RATANSA DONGAON— 
APPLIOANT 
Versus 
JANU AND ANcTaRR—~OPpposITE PARTY 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 4 (3\—Abatement of sutt—Suit, when abates— 
Definite order that suit has abated, whether 
necessary. 

Under O. XXII, r, 4 (3), Civil Procedure Code, the 
suit shall abate if within the time limited by law 
no application is made under sub-r. (1). No order 
that the suit has abated is necessary. 


C. R. App. of the order of the Court of 
the Small Causes, Mehkar, dated January 
17,1935, in C. S. No. 849 of 1934. 

Mr. P. V. Dizit, for the Applicant. 

Mr. V. K. Rajwade, for the Opposite 
Party. : 


HARISA RATANSA DONGAON v: JANU (NAG.) 


853 . 


Order.—The defendant Parasaji died on 
August 14,1934, and on November 19, 
1934, the plaintiff applied to bring Parasa- 
jis legal representatives on the record. 
The suit had then abated against Parasaji. 
The date of Parasaji's death was disputed 
but it was eventually held on January 17, 
1935, that’ he had died on August 14, 1934, 
and that the application to have his legal 
representatives brought on the record must 
failas the suit had abated against him. 
On January 11, 1935, the plaintiff applied 
to have the abatement set aside. The 
learned Subordinate Judge stated that the 
suit could not abate until some definite 
orders had been passed and that this ques- 
tion had not been decided on January 11, 
when the application to set aside the 
abatement was pub in. I am unable to 
gather when the Subordinate Judge 
thought that the suit did in fact abate. 
Actually the position is quite clear. Under 
O. XXIL, 1.4 (3) the suit shall abate if 
within the time limited by law no applica- 
tion is made under sub-r. (1). In the Code 
of 1882, as pointed out in Mulla’s Civil 
Procedure Oode, 10th Edition, at page 854, 
the words inr.3 (2) were “the Court may 
pass an orderthat the suit shall abate,” 
but now the wording is “the suit shall 
abate.” It, therefore, follows that the suit 
abated on or about November 14, 1934, and 
any application to set aside that abate- 
ment would have tobe made before the 
lapse of 60 days from that date, 2. e., before 
January 14, 1935, or thereabouts. The 
application to set aside the abatement was 
made on January 11, and the learned 
Subordinate Judge disposed of this ape 
plication on January 17, by saying that it 
was premature. It obviously was not pre- 
mature because the suit as I have ex- 
plained, had already abated. It might not 
then be known to the Subordinate Judge 
whether the suit had in fact abated or not 
but as soon as he had decided that 
Parasaji had died on August 14, 1934, it 
was his duty to dispose of this appication 
to set aside the abatement. He tried and 
signally failed to be clever, and as a 
result, the proceedings had been held up 
for nearly two years. He should now dis- 
pose of the application for setting aside the 
abatement, and the order that he has passed 
dismissing it, is set aside. Ag the defend- 
ants were not responsible for that order, 
there will be no order for costs. 

D. Order set aside. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 20 of 1936 
ÅDDISON AND ABDUL RASHID, JJ. 
ALLAHABAD BANK, LTp.-—DROoREE- 
HOLDER—APPELLANT 


VETSUS 
, RATTAN LAL AND ANOTHER -— JUDGMENT- 
DEBTORS — RESPONDENTS 

Stamp Act (II of 1899), s. 36—Two distinct 

owers-of-attorney admitted on single stamp—Ob- 

jection cannot be taken in appeal—Civil Procedure 
Code (Act V of 1908), s. 1l—Hzxecution proceeding— 
Prior execution—Objection dismissed on ground of 
vagueness— Review application dismissed on ground 
that applicant had no authority—Decision, whe- 
ther operates as res judicata in subsequent execution 
application. 
, Where the document containing two different 
powers-of-attorney and executed on a single stamp 
is admitted, an objection cannot be raised in ap- 
peal, under s. 36, Stamp Act, thatthere should have 
been two stamps. 

In prior execution of the same decree, an objec- 
tion by M was dismissed on the ground that it was 
vague and indefinite. The question whether M was 
authorised to appear on behalf of H in his personal 
-capacity was not raised. M subsequently made an 
application for review of the order but this ap- 
plication was dismissed on ground that M had no 
power to represent H personally : 

Held, that this decision was not res judicata in 
the subsequent execution case. It was only the 
general principles of res judicata that applied in 
execution proceedings and, ifit had been decided 
in the original application that M had no power to 
present it, it may have been the case that the 
matter would have been res judicata ; for anappeal 
would have been competent and the result of that 
appeal would have been binding on the parties ; 
and, if there was no appeal, the original decision 
‘would have been binding, but the original decision 
was that the application was vague and was 
therefore, lable to be dismissed. That order wag 
appealable but that did not raise the question now 
arising. Since the order rejecting an application 
for review being under O, XLVII, r. 7 (1), Civil 
Procedure Code, wag not appealable, the ‘question 
whether M was authorised or not could not be said 
to have been finally decided, 


L. P. A. from a judgment of Mr. Justice 
Jai Lal, dated January 6, 1936. 

Mr. Partap Singh, for the Appellant. 

Messrs. J. L. Kapur and Ved Kumar 
Ranade, for the Respondents. 

Addison, J.—The Allahabad Bank ob- 
tained a decree against Hans Raj, and in 
execution thereof, attached and sold certain 
land belonging to the judgment-debtor, the 
land being purchased by the Bank, decree- 
holder. Objections were raised on behalf 
of Hans Raj that there was material 
irregularity and substantial loss to the 
judgment-debtor and that the sale should, 
therefore, be set aside. These objections 
were filed by one Moti Ram, alleging 
himself to be an attorney of Hans Raj, the 
power-of-attorney being dated November 
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10, 1924. The Subordinate Judge, First 
Class, held that the power-of-attorney did 
not confer any power on Moti Ram to re- 
present Hans Raj in litigation concerning 
his personal property or in any proceedings 
brought against him personally but that it 
authorized him only to act on behalf of the 
joint family consisting of Hans Raj and 
his two younger brothers and cqnsequently 
dismissed the objections. Against this 
decision there wasan appeal to this Court 
and it was heard by a Single Judge. 

Before him it was contended that the 
executing Court had misinterpreted the 
power-of-attorney and that it did authorize 
Moti Ram to appear for Hans Raj personally. 
In this respect the Single Judge disagreed 
with the finding of the executing Court. 
It was, however, contended before him on 
behalf of the respondent that the question 
was barred by res judicata by virtue of a 
previous decision by the same Judge on 
the same question in another execution 
proceeding. The learned Single Judge 
repelled this contention and on the merits 


accepted the appeal, remanding the case to 


the executing Court tobe adjudicated upon 
on the merits. Against this decision this 
Letters Patent Appeal has been preferred by 
the Allahabad Bank. Onthe merits the ques- 
tion is very simple. We have been through 
the document. In the first part of the 
document Hans Raj as manager of the 
joint family authorizes Moti Ram to act 
on behalf of the joint family, but in the 
second half he clearly also authories Moti 
Ram to act for him personally in all matters 
with the exception that he had no power 
to sell his property. When this was 
pointed out to the Counsel for the appel- 
lant, he contended that on this finding 
there should have been two stamps on the 
document as it practically amounts to two 
different powers of-attorney. This may be 
correct but under s. 36, Stamp Act, the 
objection cannot be taken at this stage, the 
document having been admitted. On the 
merits, therefore, we are in agreement 
with the decision of the learned Single 
Judge that Moti Ram had power under 
the power-of attorney to put in the objec- 
tions on behalf of Hans Rajin his personal 
capacity. 

Itis generally speaking correct to say 
that a prior decision in an execution case 
will operate as res judicata in a subsequent 
ease, but here there was no decision: in a 
prior execution case. What happened was 
that Moti Ram on behalf of Hans Raj put 
in a similar objection about another sale 
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in execution of the same decree. This 
objection was dismissed on July 3, 1934, on 
the ground that it was vague and indefinite. 
Moti Ram then put in a subsequent applica- 
tion on behalf of Hans Raj to have this 
order reviewed. The decree-holder took 
the objection that the application for 
review did not lie as Moti Ram had no 
power under the deed to represent Hans Raj 
in his pessonal capacity. On October 10, 
1934, the executing Court dismissed the 
Teview application on the ground that it 
was incompetent, Moti Ram having no 
power to represent Hans Raj personally. 
Under O. XLVII, r. 7 (1), an order of a 
Court rejecting an application for review 
shall not be appealable. It, therefore, in 
our judgment, cannot be said that the 
question was finally decided. It is only the 
general principles of res judicata that apply 
in execution proceedings and, if it had 
been decided in the original application 
that Moti Ram had no power to present it, 
it may have been the case that the matter 
would have been res judicata; for an appeal 
, would have been competent and the result 
of that appeal would have been binding on 
the parties; and, if there was no appeal, 
the original decision would have been 
binding; but, as pointed out, the original 
decision was that the application was 
vague, and was, therefore, liable to be dis- 
missed. That order was appealable but 
that did not raise the question now arising. 
Asthe general principles of res judicata 
only apply in execution proceedings, we are 
unable to hold that there was any final deci- 
sion of the question by reason of the rejec- 
tion of the review petition on the ground 
that the review petition was incompetent by 
reason of the fact that Mcti Ram had no 
power to represent Hans Raj in his personal 
capacity. For the reasons given, we dismiss 
this appeal but parties will bear their own 
costs in it, 


D. Appeal dismissed. 





o. NAGPUR HIGH COURT 
-Civil Revision SPE canon No. 281 of 
1936 
November 27, 1936 
PoLLOCK, J. 
GOKULDAS RAMPRATAP MARWADI 
AND ANOTHER — Å PPLIGANTS 
VETSUS 
KESHEORAO JANURAO MARATHE 
— OPPOSITE Party 
Partnership Act (IX of 1932), ss 69 (2), (4) (a), 4 


—Unregistered firm having place of business in 
Berar— Suit by, whether saved by s. 69 (4) (a)— 
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Plaintiffs agreeing to share profits of money-lend- 
ang business, whether partners within s. 4. 

Berar is not in British India but when the Part- 
nership Act was applied to Berar, it was applied 
subject to this provision, that reference to British 
India must be read as referring to Berar. Oon- 
sequently a suit by afirm which is unregistered 
and having a place of business in Berar is not 
saved by sub-s.4 la) of s. 69, Partnership Act. 

Where the two plaintiffs agree to share the pro- 
fits of a money-lending business they sre partners 
and forma firm to which 8. 69, Partnership Act, 
applies. 


O. R. App. of the decree of the Oourt 
of the Senior Judge, Small Oauges, Basim, 
dated February 18, 1986 in ©. S. No. 172 
of 1935. 

Mr. S. A. Gadgay, for the Applicants. 

Mr. P. Y. Deshpande, for the Non-Appli- 
cant. 

Order.—The plaintifis Gokuldas and 
Amarchand each contributed Rs. 500 out 
of which they made loans to three or four 
persons including the defendant. The money 
was advanced in the name of Gokuldas 
Amarchand. The present suit to recover 
the loan madeto the defendant has been 
held to be barred by s. 69 (2) of the Indian 
Partnership Act because the plaintiffs 
constituted a firm which has not been 
registered. 

The first point taken is that the suit 
is saved by sub-s. (4) (a) of s. 69 which 
states that the section shall not apply to 
firms or to partners in firms which have 
no place of business in British India. 
The place of business in this case is in 
Berar, which is not of course in 
British India but when the Indian 
Partnership Act was applied to Berar, 
it was applied subject to this pro- 
vision, that reference to British India 
must be read as referring to Berar: see 
the Berar Code, Part IV. Sub-section (4) (a), 
therefore, does not save the suit. 

There is obviously no substance in the 
suggestion that this is not asuit to enforce 
aright arising from a contract. 

Lastly. it has been urged that there 
was no partnership between the plaintiffs. 
Bys. 4ofthe Act ‘partnership’ is defined 
as the relation between persons who have 
agreed to share the profits of a business 
carried on by all or any of them acting 
for all. Herethe two plaintiffs agreed to 
share the profits of a money-lending busi- 
ness andtherefore they are partners and 
form a firm to which s. 69 applies. 

The suit was, therefore, rightly held as un- 
tenable, and the application fur revision 
is dismissed with costs. Counsel’s fee Rs. 10 


D. Application dismissed, 
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_ RANGOON HIGH COURT 
First Civil Appeal No. 126 of 1935 
August 26, 1936 
Mya Bu Anp Dunktiey, JJ. 
Munshi NIZAR AHMED—Appgriiant 
VETSUS 
R. K. BANERJI, OF FICIAL RECEIVER — 
RESPONDENT 

Provincial Insolvency Act (V of 1920), es. 2 (1) 
(d), 28—Joint Hindu family—Pro-note in favour 
of family carrying onancestral business and not 
in name of karta—Karta adjudicated insolvent— 
Oficial Receiver, tf can sue on note. 

Where a promissory note was drawn in favour 
of a joint Hindu family carrying on ancestral busi- 
ness and not in the name of the karta and on the 
adjudication of the karta as insolvent, the Official 
eo sought to sue on the pro-note through the 

arta : 

Held, (per Mya Bu, J.) that as the karta could 
not sue in hisown name, the Official Receiver 
could not derive the right of suit through the karta 
under s 2 (1) (d), Provincial Insolvency Act. 
[p. 857, col. 2.} 

Per Dunkley, J.—The right to bring a suit on a 
promissory note executed in favour of the family 
business will pass to the Receiver on the insolvency 
of the manager of the family. Under s. 28 (9) 
Provincial Insolvency Act, on the making of an order 
of adjudication, the whole of the property of the 
insolvent vests in the Receiver, and a right of 
suit is ‘property’, within the meaning of that term 
as defined in s. 2 (1) (d) of the Act. V. R. C. T, 
V. R. Chidambaram Chettyar v. C. A. P. C. 
Mutaya Chettyar (3), dissented from, R. K. Banerjee 
v. S. M. N. Ahmed (1), followed. 


F.C. A. [rom the decree of the Assistant 
voi Court, Mandalay, dated July 6, 
1935. 

Mr. K.C. Sanyal, for the Appellant. 

Mr. Clark, for the Respondent. 


Mya Bu, J.—A joint Hindu family gov- 
erned by the Mitakshara Law ‘carried on 
a money-lending business at Mandalay. 
The family consisted of S. M. Rama- 
nathan Ohettyar and his two minor 
nephews. 8. M. Ramanathan Chettyar, the 
only adult member, being the karta, On 
March 9, 1931, when the family was 
carrying on its business at Mandalay hy 
their agent, Raman Chettyar, the defen- 
dant-appellant executed a promissory note 
in favour of “S. M. Raman OChettyar.” 
Subsequently, S. M. Ramanathan Ohettyar 
was adjudicated insolvent by the District 
Court of Mandalay, whereupon the plain- 
tiff-respondent, Official Receiver of Manda- 
lay, became Receiver of the estate of the 
insolvent. The plaintiff-respondent then 
filed the suit which has given rise to this 
appeal for recovery of the amount due on 
the promissory note. The suit, as ori- 
ginally framed, was on the footing that 
Raman Chettyar was the agent of the 
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family, and that the promissory note was 
one in favour of the family, the plaintiff- 
respondent claiming to sue as Receiver of 
the estate of the “S. M. Firm.” At the 
conclusion of its first trial the learned 
trial Judge held that the promissorv note 
was in favour of S. M. Raman Chettyar: 
that S. M. Ramanathan Chettvar was the 
insolvent and not the S. M. Firm: and 
that S. M. Raman  Chettyar was not 
proved to be the agent of S.M. Rama- 
nathan Chettyar when the promissory 
note was executed by the defendant, with 
the result that a decree was passed dis- 
missing the suit Against that decree the 
Plaintiff-respondent filed an appeal, 
being First Appeal No. 206 of 1934 
[R. K. Banerjee v. S.M. N. Ahmed (1Y). 
That appeal was disposed of by a judg- 
ment of a Bench of this Court in which it © 
was held inter alia as follows: 

“Moreover, the nature of the right of the Official 
Receiver to sue on a promissory note due on the 
S. M. Firm depends upon whether that firmis a 
joint Hindu family or is a contractual partner- 
ship. If it is a joint Hindu family, then Rama- 
nathan, as karta of this family, could sustain a 
suit on the promissory note, and the Official 
Receiver would derive a right of suit through 
Ramanathan.” 


The result of that appesl was that the 
judgment and decree of the Court of first 
instance was set aside and the suit was 
remanded to that Court for re-hearing 
after the Official Receiver had been given ` 
an opportunity to amend the plaint. The 
plaintiff-respondent having amended the 
plaint by setting out the facts which were 
considered to be essential to establish the 
plaintiff's right to sue on the promissory 
note, the defendant duly pleaded to the 
plaint asamended. The pleadings gave 
rise to an issue as to whether S. M. Rama- 
nathan Ohettyar had been adjudicated in 
his personal capacity or as the managing 
partner of the 8. M. Firm or as karta of 
a joint Hindu family. The learned trial 
Judge having found that S.M. Ramana- 
than Chettyar had. been adjudicated an 
ins*lvent as the adult member or partner 
of the firm, and that he was the manager 
ot karta of the 8. M. Firm, decreed the 
plaintiff's suit: hence the present appeal 
by the defendant. It is a common ground 
that the S. M. Firm is not a firm of con- 
tractual partnership but a joint Hindu 
family consisting of Ramanathan Chettyar 
and two minor sons of his deceased 
brother, and that Ramanathan COhettyar 

(1) 158 Ind. Cas, 570; A Į R 1935 Rang, 327;8 R 
Rang. 186, 
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was the manager or karta thereof at all 
times material to this suit. It is also 
common ground that the promissory note 
is one in favour of the joint Hindu family: 
K. S. A. V. Chettyar Firm v. Mahmoo (2). 
The adjudication of S, -M. Ramanathan 
Chettyar was made by the District Court 
of Mandalay on a petition presented by 
some creditors for the adjudication of 
four pers8ns named in the petition, the 
first being Ramanathan.Chettyar, the second 
and third the minor members, and the 
fourth the then agent (Ninappa Chettyar), 
of the joint Hindu family, which was 
described asa ‘firm.’ In making the order 
of adjudication the learned District Judge 
observed : 

“I am, therefore, bound to 
dent No. 1 debtor, 8. M. Ramanathan Chettyar 
insolvent Minors cannot be adjudicated insol- 
vents, but the share of a minor in afirm is liable 
for the debts of that firm: vide s. 247, Contract 
Act. I accordingly direct that the shares of the 
minor respondents, Soliappa Chettyar and Kar- 
than Chettyar, in the firm of S. M. Ohettyar 
should vest in the Receiver in insolvency, Res- 


pondent No. 1,5 M. Ramanathan Chettyar, is hereby 
adjudicated insolvent .... ..." 


There appears to have been some con- 
fusion between a firm in strict legal par- 
lance and a joint Hindu family in the 
minds of those responsible for the conduct 
of the insolvency case in the District 
Court. The order of adjudication was 
made on December 14, 1931, long before 
this Court specifically had occasion to point 
out the distinction between tbem in F. R. 
C. T. V. R. Chidambaram Chettyar v.C. A. 
R. C. Mutaya Chettyar (3), where it was 
held that a Hindu joint family carrying on 
an ancestral business or a business created 
out of family funds is not a ‘firm’ within 
s. 99, Presidency Towns Insolvency Act, 
and the members of the family are not 
‘partners’ of such a ‘frm.’ Although this 
pronouncement of. the law was made with 
reference to s. 99, Presidency Towns Insol- 
vency Act, it obviously holds good under 
Provincial Insolvency Act. On the autho- 
rity of that case the adjudication of S, M. 
Ramanathan Chettyar either personally or 
even as the karta or a member of the 
joint Hindu family is not an adjudication 
of tke family or of the other members of 
it: itis an adjudication of the karta 
alone, and the question as to what vests 
in the Receiver in insolvency on the adjudi- 
cation of Ramanathan Chettyar is regulated 
by law. 

(2) 13 R 87; 155 Ind. Oas, 935; A I R 1935 Rang. 
81; 7R.Rang. 36 1988 


(3) 14 R 182; 162 Ind, Cas. 184; AIR 
Rang. 160; 8 R Rang. 545, 


adjudicate respon- 
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The only point that has been urged 
before us on behalf of the defendant- 
appellant turns upon a very interesting 


question asto the right of the Receiver 
in the insolvency of the karta of a joint 
Hindu family to sue on a promissory note 
executed in favour of the family, and in 
the absence of any dispute as to Rama- 
nathan OChettyar’s position as the karta 
of the family, and that the promissory 
note was executed in favour of the family, 
this is the only question upon which this 
appeal turns. I am of the opinion, how- 
ever, that the question is not an open one 
in this appeal in view of the fact that in 
First Appeal No. 205 of 1934 [K. R. 
Banerjee v. S M. N. Ahmad (I) it 
was decided that ifthe S. M. Firm was a 
joint Hindu family, Ramanathan.as karta 
of this family, could sustain a suit on the 
promissory note, and that the Official 
Receiver would derive a right of suit 
through Ramanathan. I have no doubt 
that this finding was the basis of the order 
of remand which evidently was made under 
O. XLI, r. 23, Civil Procedure Code. In- 
asmuch as the order has not been varied 
or set aside in a proper proceeding, the 
finding which was the basis of that order 
appears tome to be conclusive between 
the parties. If the question be an open 
one, I doubt that I would be able to 
induce myself to the view that the plain- 
tiff-respondent has a right of suit on the 
promissory note in this case. 

The promissory note was drawn in favour 
of the family and not in the name of Rama- 
nathan. If it was a promissory note in favour 
of S. M. Ramanathan Chettyar, although, no 
doubt, the transaction must be deemed to 
be on behalf of the family, Ramanathan 
Qhettyar would be in a position to file a 
suitin his own name on the promissory note. 
In Kishen Parshad v. Har Narain Singh 
(4), at p. 51*, the Judicial Committee held 
that the managing members of a joint 
Hindu family who had entered into ordi- 
nary business contracts in their own names 
on behalf of the family were entitled to 
sue on the contracts in their own names. 
In the course of the judgment it was ob- 
served: 

“It is, however, clear that where a business 
like money-lending, has to be carried on in the 
interests of the family as a whole, the managing 
members may properly be entrusted with the power 


(4) 38 I A 45; 9Ind. Cas, 739: 33 A 272; 150 W 
N 321; 8 A LJ256;9 ML T 343; 13 OLJ 345; 
21 M L J 378; 13 Bom. LR 359; (1911) 2 MW N 
395 (PO). 

Manawa wanan sana ua aaa panah arahan aae ete Se 
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maki ivi i d compro- 
of making contracts, giving receipts. and cc 
mising ag discharging claims ordinarily incidental 
to the business. Without a general power of that sort, 
it would be impossible for the business to be carried 


on at all.... , 
In my opinion, these observations cannot 


be read apart from the facts of the case 
which was concerning ordinary business 
contracts entered into by the managing 
members in their own names. If my opin- 
ionis correct, then there is nothing which 
is in conflict with the views expressed by 
Fletcher, J. in Grey v. Walker Goward & 
Co. (5) where the learned Judge held that on 
the involvency of the karta a sult was not 
maintainable by the Official Assignee for 
damages for breach of a contract entered 
into by the firm, which was the joint busi- 
ness of the family. lfit18 so with refer- 
ence to ordinary contracts, it follows a 
fortiori that it is so in the case of apro- 
missory note which is a negotiable instru- 
ment. In endeavouring to ascertain how 
the right of suit on a promissory note 
drawn in favonr of the family and not in 
the name of the karta can be vested in the 
‘Receiver in insolvency of the karta of a femi- 
ly, I experience considerable difficulty in 
bringing the case within the terms of 
either s. 28, read with s. 2 (1) (d), Provin- 
‘aial Insolvency Act, or of s. 52. (2), Presi- 
dency Towns Insolvency Act, which regu- 
late the question as to what vests in the 
Receiverin insolvency and the Official As- 
‘signee, respectively. | No doubt the karta or 
manager has authority to borrow money 
for family purposes (Mulla s Principles of 
Hindu Law,s. 240). Further, on the insolven- 
‘ey of the karta or manager of a joint Hindu 
family governed by the Mitakshara Law, 
there vest in the Official Assignee or Re- 
‘ceiver : (a) the separate property of the 
insolvent manager and | his undivided 
interest in the joint family property and 
(b) the power which the manager of a joint 
Hindu family has to alenate the entire 
joint family property including the inter- 
ests of the minor co-parceners for debts ine 
"curred on behalf of the family : sees. 265 
of Mulle’s Principles of Hindu Law. - 

It has also been held in Official Assignee, 
Madras V. Ramachandra Ayyar (6), that 
where the managing member of a joint 
Hindu family is adjudicated an insolvent, 
the Official Assignee as representing the 
managing member 1s entitled to joint pos- 
‘session with the sons of the family pro- 
perty : but it was further held in the same 

(5) 40 0523; 18 Ind. Oas. 753. 

: d. Oas. 898; A I R 1923 Mad. 55; 
43 it T T 569, DL W 559; (1922) M W N 653, 
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case that where the managing member of 
a joint Hindu family, consisting of him- 
selfand his sons, is adjudicated an insol- 
vent, the interest of the sons does not 
vest in the Official Assignee by reason of the 
adjudication, although it would be compe- 
tent to the latter to deal with their shares, 
if the debts of the insolvent were of such a 
nature as to be binding on their interest. 
This proposition has received the affirma- 
tion of their Lordships of the Privy Council 
in Sat Narain v. Behari Lal (7), which 
laid down that upon a Hindu being ad- 
judicated an insolvent underthe Presidency 
Towns Insolvency Act, 1909, the property 
of the joint Hindu family consisting of 
himself and his two sons does not thereby 
become vested in the Official Assignee, al- 
though under s. 52, sub-s. (2) of the Act, 
or in some other way, that property may 
be made available for the payment of his 
just debts. In Balavenkata Seetharama 
Chettiar v. Official Receiver, Tanjore (8), a 
Full Bench of the Madras High Court drew 
a distinction between the shares of the 
sons and the power of the father to sell 
such shares for paying his personal debts 
not contracted for an immoral purpose and 
pointed out: 

“The Privy Council has no doubt, clearly laid 
down that the shares of the sons do not vest in the 
Official Assignee. That decision was under the 
Presidency Towns Insolvency Act and oneof the 
arguments used by their Lordships to arrive at 
their conclusion is based on the existence and the 
language of s. 52of that Act, a section which finds 
no counterpart in the Provincial Insolvency Act. 
Nevertheless as the other arguments apply equally 
to the later Act, it seems to ma that we must hold 


that the same principle governs cases underit in 
the mufassal,” 


The Full Bench then held that under 
the Provincial Insolvency Act (V of 1920), 
on the insolvency of a Hindu governed by 
the Mitakshara Law, his power to sell his 
sons’ shares also for paying his just and 
proper debts vests in the Official Receiver. 
Of the three Judges who formed the Full 
Bench, two considered that such power 
vested in the Receiver under s. 28, Pros 
vincial Insolvency Act, as the insolvent’s 
property and not as “property” under s, 2 
(d) of the Act, while one considered that 
such property vested as “property” within 
s. 2 (d) of the Act. In my opinion, it is 
quite unnecessary for the purposes of the 


(7) 6 Lah, 1; 84 Ind. Cas. 8838; A I R 1925P 0 
18; 52 I A 22; 47 M LJ 857; 10 O & AL R 1332; 
(1925) MWN1;23 A 07985; LR6A POC 1: 96 
P L R ĉl; 27 Bom. L R135; 21 LW 375510 W 
N 916; 29 C W N 797 (P O). 

(8) 49 M 849; 97 Ind. Gas. 825; AIR 6 Mad 
994; 51 M LJ 269; 24 L W 345; (1926) M W N 743 
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present case to enter into a discussion as 
to the appropriate provision of law under 
which the nower of the karta or manager 
ofa joint Hindu family to alienate the 
joint family property, including the inter- 
est of other members, for debts incurred on 
behalf of the family vests in the Official 
Receiver. Such power, in my opinion, differs 
toto cælo from the right of the karta or 
manage’ tO maintain a suit for recovery of 
a debt due to the family on a transaction 
not entered into in his own name. Where 
the debt has accrued on a contract entered 
into in the name of the karta or manager, 
there can be no doubt that the karta or 
mananer can sue in his own name. 

In the present case the promissory note 
having been drawn in favour of the family 
and not being a transaction entered into in 
the name of the karta, I am unable to find 
with the greatest respect, sufficient sup- 
port for the view that the karta could have 
sustained a suitin his own name on the 
promissory note. I would further point out, 
also with the greatest respect that the karta 
could not file a suit on the promissory 
note in the name of the family by the adop- 
tion of the procedure laid down in O. XXXI, 
Civil Procedure Code, which enables per- 
sons claiming as partners to suein the name 
of the firm, as the procedure in this order 
is not applicable to a joint Hindu family : 
Amulakchand Mewaram v, Babulal Kanalal 
(9). In this appeal, however, itis not open 
to the appellant to contest the proposition 
that Ramanathan as karta of the family could 
sustain a suit on the promissory note and 
that the Official Receiver derived a right of 
suit through Ramanathan. Accordingly the 
appeal fails and must be dismissed with 
costs. 

Dunkley, J—This is the second time 
that this case has come before an Appellate 
Pench of this Court of which I have been a 
member. On the first occasion the suit was 
remanded to the Assistant District Court of 
Mandalay in order to give the Official Re- 
ceiver an opportunity to amend his plaint 
by setting out with precision the facts es- 
sential to establish his right tosue on the 
promissory notein suit, but even so the 
amended plaint is still defective in that 
the Official Receiver has persisted in des- 
cribing himself as the Receiver of the estate 
of the S. M. Chettiar Firm, whereas he is 
the Receiver of the estate of S.M. Rama- 
nathan Chettiar, insolvent. In para.1 of 
the amended plaint the Official Receiver 


(9).35 Bom. L R 569; 147 Ind. Cas. 786; AI R 1933 
Bom. 304;6R B 223. 
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set out his right of suit in the following 


terms : 

“The two minor sons of Anamalai Chettiar could 
not be on account of their minority adjudicated 
ingolvent but their interest in the joint family 
business of S. M. Chettiar Firm passed along with 
that of their uncle S. M. Ramanathan Chettiar to 
the plaintif on the passing of the order directing 
plaintiff to take charge of the insolvent estate,” 


This is far too wide a statement of the 
Receivet's authority. On the insolvency of 
the manager of a joint Hindu family 
governed by the Mitakshara Law, there vests 
in the Receiver in insolvency: (a) the 
separate property of the insolvent manager 
and his undivided interest in the joint 
family property ; and (b) the power which 
the manager of a joint Hindu family has 
to alienate the entire joint family property 
including the interests of the minor co- 
parceners for debts incurred for the benee 
fit of the family: Rangayya Chetti v. Tha- 
nikachalla Mudali (10), Nunna Brahmayya 
Setti v. Chidaraboyina Venkitaswamy (11), 
Official Receiver, Anantapur v. Ramachand- 
rappa (12) and Sardarmal yv. Aranvayal 
Sabhapathy (13). Ramanathan was adjudi- 
cated insolvent as manager of the joint 
Hindu family business. He could alienate 
the entire joint Hindu family property, 
including the interests of the minor co- 
parceners, for debts incurred for the bene- 
fit of the family and in the course of this 
business. Hence the assets of the business, 
if recovered, will vest in the Official Re- 
ceiver for the satisfaction ofdebis due by 
the business as the head of which Rama- 
nathan was adjudicated. In fact, all the 
property of the business, including the 
shares of the minor co-parceners, will vest 
in the Official Receiver for the satisfac- 
tion of the debts due by the business ag 
such: Sanyasi Charan Mandal v. Asutosh 
Ghose (14) and Sanyasi Charan Mandal 
v. Krishnadhan Banerji (15) at p. 570*. In 
the course of my judgment in First Appeal 
No. 206 of 1934 [R. K. Banerji v. S. M.N. 
Ahmed (1)] I said: 


“If it ig a joint Hindu family, then Ramanathan, 
as karta of this family, could sustain a suit on 
the promissory note; and the Official Receiver 
would derive a right of suit through Ramanathan.” 

(10) 19 M 74, 

(11) 26 M 214. 

(12) 52 M 246; 114 Ind. Cas. 345; AIR 1929 Mad. 
166; 55 M L J 721; 28 L W 603. 

(13) 21 B 205. 

(14) 42 O 225; 26 Ind. Cas. 836; A I R 1915 Cal. 


482. 

(15) 49 O 560; 67 Ind. Cas. 124; AIR 1992 P 0 
237; 49 I A 108; 30 M L T 228; 20 A L J 409; 24 
Bom. L R 700; 35 O L J 498; 26 O W N 954; 16 L 
W 536 (P O). 
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My learned brother Mya Bu, J. has 
doubted the correctness of this proposi- 
tion, although he holds that it is binding 
upon us: for the purpose of the present 
appeal. With the greatest respect, I still 
think that the above proposition is correct. 
Mya Bu, J. in the course of his judgment 
in this appeal, which I have had the pri- 
vilege of reading, has stated that as the 
promissory note in suit was in favour of 
the joint family, therefore Ramanathan 
as karta or Manager of the family busi- 
ness could not have sustained a suit on 
the promissory notein his own name. It 
is from this proposition that I must res- 
pectfully express my dissent. My learned 
brother has conceded that if the promis- 
gory note had been in the name of Rama- 
nathan he could have sued on it in his 
own name. Actually itis in the name of 
S. M. Raman Chettiar, aod Raman was 
the agent of the family business at Man- 
dalay at the time when the promissory 
note was executed. Who appointed Raman 
as agent of the business at Mandalay 
and gave him his authority as such? Ob- 
viously, Ramanathan, as the manager of 
the joint family business. Consequently, 
to my mind, itis clear that Ramanathan, 
as the principal of Raman, could have 
maintained a suit on this promissory note 
in his own name: see K.S. A.V. Chettyar 
Firm v. Mahmoo (2). Moreover, the manager 
of a joint family business has the power 
of making contracts, giving receipts and 
compromising or discharging claims ordi- 
narily incidental to the business, for, with- 
out a general power of that kind it would 
be impossible for the business to be car- 
ried on. This has been laid down by 
their Lordships of the Privy Council in 
Kishen Pershad v. Har Narayan Singh (4) 
at p. ^1*. I[f he has authority to make con- 
tracts, to give discharges and compromise 
claims, and so on, he clearly must have 
authority to enforce those claims in a Court 
of law. 

This is merely an application of the 
principle enunciated in s. 188, Contract 
Act. It is a principle of general appli- 
cation which does not depend on the con- 
tracts in question having been entered 
into in the name of the manager, Hence 
I am of opinion that Ramanathan, as the 
karta of this joint Hindu family, could 
have maintained a suit on this promissory 
note. The question, therefore, is whether 
this right of suit passed to the Receiver 
on the insolvency of Ramanathan, and, in 

*Page of 38 I. A.—[Ed.] / 
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my opinion, it did. In Official Assignee’ 
Madras v. Ramachandra. Ayyar (6) at 
p. 58*, it was held that the Receiver, on 
the insolvency of the managing member 
of a joint Hindu family, is entitled to all 
the rights of the insolvent except such 
rights as are in their nature personal to 
a member of the family as such. Conse- 
quently it follows from this decigion that 
the right to bring a suit on a promissory 
note executed in favour of the family 
business will pass to the Receiver on the 
insolvency of the manager of the family. 
Under s. 28 (2), Provincial Insolvency 
Act, on the making of an order of adjudi- 
cation, the whole of the property of the 
insolvent vests in the Receiver, and I find 
no lifficulty in holding that a right of suit 
ig ‘property’ within the meaning of that 
term as defined in s. 2 (1) (d) of the Act. 
No doubt the case in Grey v. Walker 
Goward &Co. (5) is a decision to the con- 
trary, but with all due respect, I am of 
opinion that the law has not been correcly 
stated in that case. Whenit is conceded, 
as it must be, that the assets of the joint 
family business, including the interests 
therein of the minor co-parceners, vest 
in the Receiver on the insolvency of the 
karta of the family for the satisfaction of 
the debts due by the business, then it 
seems to me that it must follow that the 
Receiver is clothed with the powers neces- 
sary for the recovery of those assets, and 
consequently, that he succeeds to the right 
of the manager to bring a suit on & pro- 
missory note executed in favour of the 
business. Tt is, however, unnecessary for 
us to come to a defnite decision on 
this debatable point, because I agree with 
my learned brother that, so far as this ap- 
peal is concerned, we are bound by my 
judgment in First Appeal No. 206 of 1934, 
[R. K. Baneriee v. S. M. N. Ahmad (1)} and 
therefore the present appeal fails and is 
dismissed with costs. 
N Appeal dismissed. 


~—‘*Page of 46 M.—[ Ed] 
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AND OTHERS — DEFENDANTS— RESPONDENTS 
Accounts—Settled accounts—Re-opening of—Errars 
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subsequently discovered—Whether ground for re- 
opening accounts. 

Parties having accounts between them may meet 
and agree to settle those accounts by the ascertain- 
ment ofthe exact balance; and, if they mean to 
ascertain the exact balunce, it may be necessary for 
that purpose, and probably is necessary in most 
cases, that vouchers should be produced and that all 
the information which is possessed on one side and 
the other, should be furnished in the settlement of 
those accounts; and, if it afterwards turns out that 
there are errors in the account, it is sufficient 
ground fo® opening the account and for setting it 
right in a Court of equity. McKellar v. Wallace (1), 
followed. | | 

5. O. A. against the decree of the District 
Court of South Kanara in A. S. No. 249 
of 1932 preferred against the decres of the 
Court of the Subordinate Judge of South 
Kanara in O. S. No. 23 of 1931. 


Messrs. K. Y. Adiga and P. Sridhara Rao, 


for the Appellant. 

Messrs. B. Sitarama Rao and K. Vittal 
Rao, for the Respondents. 

Judegment.—This second appeal arises 
out of a suit by the plaintiff for a refund of 
a certain sum of money on the ground 
that in the settlement of account between 
the parties he has paid certain amounts 
in excess of what was legally due tothe 
defendant. The plaintiff executed a usu- 
fructuary mortgage in favour of the de- 
fendant on June 26, 1915, and took a 
lease back from him on August 3, i915. 
Under the lease he had to pay rent acs 
cording to the rate specified therein. On 
April 3, 1928, the parties looked into the 
accounts for a period of ten years and 
arrived at a certain figure as being due and 
payable by the plaintiff to the defendant and 
on the basis of that calculation the plaint- 
iff paid asum of Rs. 1,657 on that date. 
The plaintiff's case is that it was not a final 
taking of accounts and that he subsequent- 
ly found out that the figure was arrived 
at on a wrong calculation of interest, 
that a sum of Rs, 523 collected by the 
defendant as Receiver in another suit was 
not given credit to and that there were 
many other errors which had crept into 
sthe accounts and which had not been 
noticed by him on the date on which the 
accounts between the parties were settled. 
It has now been concurrently found by 
both the lower Courts that the plaintifi’s 
case that a sum of Rs. 523 was due to him 
is not correct and in regard to the ques- 
tion of wrong calculation of interest they 
found that it was not open to the plaint- 
iff to agitate that question when he had 
acquiesced in the method of calculation. 
I think the view of the lower Court in this 
behalf’ is correct. 
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The case for the plaintiff is that only the 
rent account was settled and on that basis 
so much amount as was found to be due 
on the date of settlement was not really due. 
But the defendant stated that it was not 
only the account in respect of rent that 
was settled but there were certain other 
items in regird to which the plaintiff owed 
moneys to him and they were also adjust- 
ed and formed part cf the settlement. 
All the said amounts are referred to in 
paras. 34 and 36 of the judgment of the 
learned Subordinate Judge. Both the 
Courts have now concurrently found that 
no such moneys were due to the defend- 
ant that the accounts of the defend- 
ant on the strength of which this claim 
was advanced were all cooked up. It 
therefore follows that in the taking of 
accounts according to the defendant’s own 
admission these amounts ought not to 
have taken into account. In such circum- 
stances it is open to the plaintiff to have the 
account re-opened and to claim a refund 
of the amounts which have been wrongly 
taken into consideration. The law relat- 
ing to this matter has been laid down in 
McKellar v. Wallace (1) to the fol- 
lowing effect :— 

‘Parties having accounts between them may 
meet and-agree to settle those accounts by the 
ascertainment of the exact balance; and, if they 
Mean to ascertain the exact balance, it may be 
necessary for that purpose, and probably is neces- 
sary in most cases, that vouchers should be pro- 
duced and that all the information which is pos- 
sessed on one side and the other, should be furnish- 
ed in the settlement of those accounts; and, if it 
afterwards turn out that there are errors in the 
account, it is sufficient ground for opening the 
account and for setting it right in a Oourt of 
Equity.” 

Therefore the defendant is bound to 
refund the said amounts. Itisnow agreed 
that the total amount to be so refunded will 
be Rs. 670-138-0. I therefore declare that 
that the plaintiff is entitled to have a res 
fund of the said sum of Rs. 670-13-0 with 
interest at 6 percent. from the date of 
plaint. Mr. B. Sitarama Rao contends that 
the plaintiff will be liable for future rent 
which accrued from the date of Ex. A 
under the terms of the lease and there are 
still amounts due from him. Mr. Adiga 
Says that payments have been made for 
which there are receipts. There is no evi- 
dence before mein regard to this matter 
and Iam not in a pusition to give a de- 
finite finding with regard thereto. lt is 
open to Mr. Sitarama Raos client to show 
in execution what amount is due to him 


(1) 5M I A 872 at p. 395; 8 Moo. PC 378; 1 Sar, 453, 
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as and by way of rent from the plaintiff 
and pay only the balance. It is open to the 
executing Court to go into this question. 
With this modification the second appeal is 
dismissed but in the circumstances I make 
no order as to costs of this second ap- 
peal. 


oN. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1004 of 1935 
May 20, 1936 
R. ©. Mrrrer, J. 

MUKTI DEVI--TransreREE— 

PETITIONER 
VETSUS 
MONORAMA MITRA AND OTHERg-—- 


—Opposits PARTIRS 

Bengal Tenancy Act (VIII of 1885), s. 26-F, 118 
——Pre-emption, application for—Benamidar of co- 
sharer landlord, if can be made party in place of 
beneficial owner—One of opposite party minor— 
Guardian not appointed—Application, if defective 
—Duty of Court to appoint guardian—Minor's ap- 
plication to be made co-applicant beyond limitation, 
maintainability of --Civil Procedure Code (Act V of 
1903), 0. XXXII, r. 3-—Co-sharer landlord's applica- 
tion under s. 26-F—He added party in another ap- 
plication—Latter application dismissed for some 
defect—-His application, tf can go on. ; 

Where in an application for pre-emption under 
s. 26-F, Bengal Tenancy Act, the benamidar of co- 
sharer landlords is made a party, the application 
is not defective. A benumidar represents in a suit 
or proceeding, the beneficial ownerfully. The bene- 
ficial owners can be added as parties in place of 
the benamidar any time, incase they want to come 
in. “Gur Narayan v. Sheo Lal Singh (1), referred 
to. 

Where inan application for pre-emption under 
5. 26-F, one ofthe opposite parties impleaded is a 
minor, and no guardian is appointed to act for 
him, the application cannot be eaid to be defective. 
The minor must be taken to have been made a 

arty for purposes of s. 118, Bengal Tenancy Act. 
The appointment of the guardian of a minor de- 
fendant is to be made after the institution of the 
buit or proceedings against him; the duty of mak- 
ing the appointment ofa proper person as guardian 
of a minor is on tne Court and there must be an 
appreciable interval; it may be short, is may be 
long, between the filing of the suit against the 
minor or the filing of the application for pre- 
emption with aminor as opposite pariy, and the 
selection and appointment of his guardian. An 
application for pre-emption, or a suit, cannot be 
instituted with a guardian ofa minor defendant or 
opposite party already appointed, But the subse- 
quent proceedings are irregular if the Court hag not 
discharged its duty in appointing a guardian of a 
person whose name appeared in the proceedings 
with the description that he was a minor. The 
proper order which must be passed, having regard 
to these defects, is to discharge the order for pre- 
emption which has been passed and to remit the 
case to the lower Court in order that the proceed- 
ings may be continued after the Court has appoint- 
ed°a pruper person as guardian of the minor, I 
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after the appointment of guardian, the minor wants. 
to be made aco-applicant, his application is com- 
petent, although made after limitation, provided it, 
is made promptly. The minor should not be allow-. 
ed to suffer on account of the Court's failure to dis- 
charge its duty. Gadadhar Sarkel v. Gopal Chan-, 
dra Das (3), referred to. 

It is quite clear from a comparison of s. 148-A 
(9), Bengal Tenancy Act, with the provisions of 
s. 2d-F, that a co-sharer landlord is not bound to 
exercise his right of pre-emption by becoming a 
co-applicant in his co-sharer's applicatiow for pre- 
emption filed under s 26-F (1). There is no provi- 
sion corresponding tos 148-A (9), in that part of 
the Bengal Tenancy Act, which deale with the co- 
sharers’ right of pre-emption. In fact the pro- 
visions of s. 26-F (4) (a), indicate that co-sharer 
landlords have independent rights to make inde- 
pendent applications under sub-s. (1)ofs. 26-F and 
they are not bound to exercise their rights of pre- 
emption only by becoming co-applicants in their co- 
sharers’ pending application. So, where a co-sharer 
landlord making an application under s, 26-F, is 
added as co-applicant in another application by his 
co-sharer landlords, and the latter application is 
dismissed, he is not barred from continuing his own 
application. 

CO. R. from an order of the Munsif, 
Third Court, Narail, dated April 29, 1935. 

Mr. Amiruddin Ahmed for Mr. Syed 
Nausher Ali, for the Petitioners. 

Messrs. Hemendra Chandra Sen, Rajen- 
dra Bhusan Bakshi, Suresh’ Chandra Sen 
and Surajit Chandra Lahiry for Deputy: 
Kegistrar) for the Opposite Parties. 


Order.—This case raises interesting 
points of law and some of them are points 
of firstimpression. The matter has been 
very ably and fairly argued by Mr. Ahmed 
appearing on behalf of the petitioner, and 
although I am in substance holding 
against him, it must not be taken that I 
have not taken into consideration the. 
arguments he has advanced. Three points 
have been raised before me which I will. 
state hereafter alter setting out the rele- 
vant facts which are as follows: Abdul 
Malek Molla held an occupancy holding 
under a large number of cc-sharer land- 
lords. He sold a portion thereof by a 
registered instrument to the petitioner 
before me, Mukti Devi. The notice of, 
transfer was duly served andwithin two 
months of the service of the said notice, 
two sets of co-sharer landlords made two 
independent applications for pre emption 
under s. 26-F, Bengal Tenancy Act. The 
first of these applications was filed on 
November 20, 1934, by three of the co-sharer 
landlords, Sudhir Kanta Ghose, Kama- . 
khya Prosad Ghose and Haridas Ghose. 
Most of the remaining co-sharer landlords 
including one Monorama Mitra, was made 
Opposite parties to this application, but 
this application was as has been ultimately 
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found by the Court defective because one 
co-sharer landlord had not been madea 
party to this application. On November 
23, 1934, another application was made 
under s. 26-F by Monorama Debi to whom 
two of ihe co-sharer landlords joined 
later on. In this application all the re- 
maining co-sharer landlords or their 
benamidar were made parties. The first 
applicatién was numbered Miscellaneous 
Case No. 203 andthe second Miscellaneous 
Case No. 207 of 1934. 

On December 8, 1934, Monorama who 
wasa co-applicant on Misc. Case No. 
207 made an application in Misc. Case 
No. 203 for joining as aco-applicant with 
the applicants of that case and this appli- 
‘cation of hers was granted on December 
8, 1934. Case No. 203 then proceeded, but 
that case was ultimately dismissed by the 
Court on the ground that one of the co- 
sharer landlords had not been made a 
party tothe application and therefore the 
application was not maintainable in view 
of the provisions of s. 188, Bengal Tenancy 
Act. Afterthe dismissal of the said ap- 
plication the application which was num- 
bered 207 was proceeded with. The lower 
Court has allowed that application, and 
it is against the order of the lower 
Court.passed in that case, the present Rule 
has been granted. 

It is necessary to state two other facts 
in connection with Misc. Case No. 207 for 
the purpose of following the three points 
which have been raised by Mr. Ahmed. 
In that application Haridas, a co-sharer 
landlord, was made an opposite party. 
He was described as a minor, but no 
guardian was ever proposed or appointed. 
Later on an application was- made on his 
benalf, unrepresented by any guardian 
to become a co-applicant and that ap- 
plication was granted and ultimately Hari- 
das, described asa minor, but not in fact 
represented by a guardian or a next friend 
continued on the record. One ofthe op- 
posite parties to this application was Lalan 
Ohandra Ghose. Later on two persons 
Nirode Gopal Ghose and Nani Gopal Ghose 
filed an application on December .9, 1934, 
to become co-applicants along with Mono- 
rama. They made their case that their 
benamidar was Lalan who had been 
named as an opposite party in Monorama’s 
original application. They were allowed 
on that date to become corapplicants in 
Misc. Case No. 207. 

“Mr. Ahmed raises three points: (i) that 
8,188, Bengal Tenancy Act, bas not been 
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complied with inasmuch as Haridas cannot 
be deemed to be a party to the pro- 
eeedings at all, because being a minor he 
was not represented bya guardian. The 
application whichis the subject-matter of 
Misc. Case No. 207, he says must be con- 
sidered to be an application in which one 
co-sharer has been left out, namely Hari- 
das, (12) that Monorama could not continue 
the application which is the subject-matter 
of Misc. Case No. 207, inasmuch as she be- 
came aco-applicant later on in Misc. Case 
No. 203 which has ultimately been dise 
missed on account of defect of parties and 
(iii) that the Court could not add Nirode 
and Nani parties to Mise. Case No. 207 after 
the period of limitation provided for under 
s. 26:1.” With regard to the third point 
the Oourt has remarked that there is no 
defect in the criginal application for 
pre-emption, inasmuch as Lalan, the 
benamidar of Nirode, and Nani, was on 
the record from the very beginning, the 
application, therefore, if it is not otherwise 
bad by reason of the defect regarding 
Haridas, was a good application. In my 
judgment this view of the Court below 
is sound because a benamidar represents 
in a suit or proceeding fully, the beneficial] 
owner. The fact is that Lalan made a 
party to these proceedings from the very 
beginning, represented Nirode and Nani ag 
their benamidar. This principle has been 
laid down in Gur Narayan v. Sheo Lal 
Singh (1). This is acase where the bene 
ficial owners wanted to come in and re 
present themselves instead of their 
benamidar representing them. There is 
on thisscore no difficulty as regards the 
application, whichis the subject-matter of 
Misc. Case No. 207 and I, accordingly, 
overrule the third point. 

With regard to the first point, there can: 
be no doubt that if Haridas was in fact, 
a minor, the proceedings which have been 
continued inthe Court below and which’ 
have terminated with the order of pre- 
emption were irregular proceedings, 
Evidence was led on behalf of the appli- 
cantsfor pre-emption, that Haridas was an 
adult atthe date when Monorama filed 
an application of November 23, 1934, 
Evidence tothat effect that Haridas wag 
a minor then and is still a minor, has been 
led on behalf of the purchaser, but the 
Court below has not recorded any finding 


(1) 46 I A 1;49Ind Cas. 1; A IR 1918 PO 140: 
49 O 586; 17 AL J 66; 36M LJ 68;9 L W 335: 
A LUPLR (P O) 1; 12 Bur, LT 129 
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on the question of minority of Haridas at 
the material point of time. In my judg- 
ment, the Court below ought to have reccrded 
a finding cn this point, and if it came to the 
conclusion that Haridas was a minor, it was 
under the duty to appsint a guardian 
for him, under the provisions of O. XXXII, 
r. (3) Civil Procedure Code. I have exa- 
mined the evidence myself: No relation 
of Haridas has been examined to prove 
his age. The only witness examined is a 
neighbour of Haridas. His evidence goes 
counter to the statement made in Mono- 
ramas Petition where he was described as 
a minor. I cannot rely on this evidence 
adduced on behalf of the applicants for 
pre-emption, that Haridas was aged 22 
years in the year 1934. His school register 
has been proved by the purchaser and it 
shows that at that date he was a little over 
15 years. In this state of the evidence I 
must record a finding that Haridas was 
a minor at the date of the application and 
is still a minor. ; 

Mr. Ahmed said that inasmuch as Hari- 
das was a minor at the date when the 
application, was made, and no guardian 
was appointed, he cannot be considered to 
_ be a party to those proceedings at all, and 

so s. 188 has not been complied with. I 
do not see how I can give effect to that 
contention. Ifthe provisions of O. XXXII, 
r.3 be examined, it leads to this that the 
appointment of the guardian of a minor 
defendant is to be made after the institu- 
tion of the suit or proceedings against him, 
the duty of making the appointment of a 
proper person as guardian of a minor is 
on the Court and there must be, having 
regard to the procedure that has to be 
followed by the Court in selecting a guar- 
dian for a defendant or opposite party, an 
appreciable interval, it may be short, it may 
be long, between the filing of the suit 
against the minor or the filing of the appli- 
cation for pre-emption with a minor as 
opposite party, and the selection and ap- 
Ppointment of his guardian. An application 
for pre-emption, or a suit, cannot be in- 
stituted with a guardian of a minor defen- 
dant or opposite party already appointed. 
I, accordingly, hold that Haridas must be 
taken to be made a party to the applica- 
tion for pre-emption at the time when that 
application was presented, but the sub- 
sequent proceedings are irregular because 
the Court has not discharged its duty in 
appointing a guardian of a person whose 
name appeared in the proceedings with the 
déscription that he was a minor. The 
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application filed on behalf of Haridas pur- 
porting to act himself to become a co- 
applicant was also an irregular application 
and the order thereon is an irregular 
order. On this point, as ] have said al- 
ready, s.188 does not hit the application 
for pre-emption and the proper order which 
must be passed, having regard to these 
defects, is to discharge the order for pre- 
emption which has been passed and to 
remit the case to the lower Court in order 
that the proceedings may be continued 
after the Court has appointed a proper 
person 28 guardian of Haridas. 

Unless there is some substance in the 
second point (it has not, for the reasons 
which I shall hereafter state) I may men- 
tion, at this stage, that the order which I 
propose to pass is the order which I 
have indicated above. This leads me 
to the second point. Before the Mise. 
Case No. 207 was actually taken up for 


` hearing, the Court had made an order by 


which Nirode and Nani became co-appli- 
cants with Monorama, and they continued 
as co-applicants. At the stage when 
Misc. Case No. 207 was heard, the 
position is this that there were at least 
two other co-applicants with Monorama. It 
is said that Monorama could not prosecute 
two applications for pre-emption passed on 
the self-same transfer, namely the appli- 
cation in case No. 203 in which she had 
become a Corapplicant by reason of the 
order of tha Oourt dated December 8, 
1934, and Misc. Oase No. 207 in which she. 
was alone the originul applicant but later 
on had two other applicants with her. It 
is quite clear from a comparison of s. 143-A. 
(9), Bengal Tenancy Act, with the provi- 
sions of s. 26-F, that a co-sharer landlord, 
is not hound to exercise his right of pre- 
emption by becoming a co-applicant in his 
or her co-sharer’s applica cn. for pre-. 
emption filed under s. 26-1 (1), There is 
no provision correspond ng tos. 148-A (9), 
in that part of the Bzeogal Tenancy Act 
which deals with the co-sharers’ right of pre- 
emption. In fact the provisions of s. 26-F 
(4) (a), indicate that co sharer landlords 
have independent rights to make indepen- 
dent applications under subs. 1 ofs, 26-F 
and they are not bound to exercise their 
rights of pre-emption only by becoming 
co-applicants in their cosharers pending 
application, Tne applications in Misc. 
Cases Nos. 207 and 203 could accord- 
ingly, go on simultaneously and the 
second application for pre-emption which 
was the subject-matter of Misc. Oase 
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No. 207 was not incompetent by reason 
of the filing of the earlier application by 
other co-sharer landlords which was num- 
bered Misc. Case No. 203. 1 go further, 
that Monorama when she had ultimate- 
ly two other co-applicants with her could 
not in law withraw froin her appli- 
cation by an express application without 
the consent of her co-applicants. Here the 
position was that of aco plaintiff and it is 
a principle of law, as has been held by 
Swinfen Hady, J. in In re Mathews Oates 
v. Mooney (2), that “where there are co- 
plaintiffs one cannot sever as of right.” 

If Monorama could not sever, as of right, 
from her application for pre-emption by 
an express act | do not see on what 
principle it can be said that she cannot 
maintain her application for pre-emption 
along with her co-applicants because of 
her act in connuestion with Misc. Case 
No. 203 which can at most lead to an 
inference that she wanted to withdraw 
from her own application, and wanted to 
pursue her remedy for pre-emption as a 
co-apPlicant in Misc. Case No. 203. On 
this principle I overrule also the second 
point. There remains only another point 
to be considered. As I have suid above 
that the proceedings of the Oourt below 
have been irregular by reason of tne non- 
appointment of the guardian of Haridas, 
the order complained of must be discharged 
and the proceedings must be remanded 
to the lower Court, in order that they may 
. be continued after the Court appomts a 
proper person as his guardian, but it is 
necessary to guard against the interest of 
Haridas, when he would be so represented 
by a proper guardian it Haridas, represent- 
ed by a guardian wants to become a co- 
applicant tor pre emption. The application 
for pre-emption has heen tiled, as I have 
said, on November 23, 1934. ln accordance 
with the provisions of s. 26-F (4) (a) a co- 
Sharer landlord opposite party has to make 
his application for becoming a co-applicant 
within two months from tne date of the 
Service of the notice of the transfer on 
him, or within one month from the date of 
the filing of his co-shurer’s application for 
pre-emption. These periods have long ex- 
pired. Iftne Court had done its duty and 
had promptly appvinted a guardian for 
Haridas, that guardian would. have had 
time to make an application tor joining 
as a Co-applicunt Within the pericd men- 
tioned in subs. 4 (a) of s. 26-1. ‘Lhe iact 


(2) (1905) 2 Ch. 400; 74 LJ Ch, 656; 93 L T158; 
a WRT. i ahh 
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that the Court overlooked that Haridas was 
a minor, a fact which appeared on the face 
of the application fur pre-emption, is a fact 
which must be considered. 

In Gadadhar Sarkel v. Gopal Chandra 
Das (3), [have held that where by reason 
of ‘some act or omission on the part of the 
Court or its officers an injury has been 
done, it is the duty of the Court to relieve 
parties against the injustice caused by its 
own acts or defaults or the acts or defaults 
of its officers. That was a case of pre- 
emption under s. 2)-F and was a case 
where by reason of a sad omission on the 
part of the Court to look to the records 
of the case, a co-sharer opposite party could 
not come inand make his application for 
becoming a co-applicant within the time 
limited in sub-s. 4 (a), of s. 26-F, Bengal 
Tenancy Act. In my judgment, the princi- 
ple which I have laid down in that case 
governs the present case and my direction 
is that after a proper guardian has been 
appointed for Haridas, the Court would 
entertain an application on behalf of Hari- 
das, made by such guardian for becoming 
a co-appligant, if that application is made 
promptly, that is to say, aS soon as the 
person so appointed assumes his office as 
guardian of the minor. The Rule is made 
absolute in these terms, the case is sent 
back to the lower Court in order that the 
directions given above may be carried out, 


So far asthe costs of this Oourt are con- 


cerned, the parties do bear their own costs, 
Let the affidavits filed be kept with the 
record. 
D. Order accordingly. | 
(3) 40 O W N 680; 166 Ind. Cas. 641; A I R 1936 
Oal. 343; 63 O 1073; 9 R O 570. 





MADRAS HIGH COURT 
Second Civil Appeals Nos. 1172, 1173 
and 1174 of 1932 
October 19, 1936 
PANDRANG Row, J. 
UDAYA PRATAPA SINGH—PLAINTIFP 
APPELLANT 
versus 
GOURACHENDRA DYANO SUMANTO 
AND OTHERS — DEFENDANTS — 
RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 107 — 
Lease—Right to collect rent from tenants—W hether 
immovable property—Lease unregistered—Lnforce- 


ability—Compensation for use and occupation—Ha- 
tent of. 

Where a zemindar leased out the right tocollect 
rent due to him tothe defendants for a period of 


three years and instituted suits for recovery of the 
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rent reserved under the leases or in the alternative 
for recovery of damages for use and occupation : 

Held, thatthe rent was a benefit to arise in future 
but of land and wasan interest in land, and being 
immovable property and not being registered, the 
leases relied upon were not valid and enforceable. 
Mangalaswami v. Subba Pillai (J) and M. E. Moola 
. pone Ltd. v. Official Assignee of Rangoon (2), fol- 
owed. 

Held, also that the plaintiff's claim on the ground 
that defendants have actually collected rents from 
the ryots must be limited to the amounts actually 
so collected from the defendants and the damages, 
which were due to him for use and occupation, must 
be limited to the actual amounts so collected by the 
defendants from the ryots. 

[Case-law discussed, | 


S. C. A. against the decree of the Oourt of 
the Subordinate Judge of Berhampore in 
A. 8. No. 74 of 1929 (A. 8. No. 101 of 1929 
District Court of Ganjam) preferred against 
the decree of the Court of the District 
cca of Berhampore in O. S. No. 137 of 


Messrs. K. Kvitikrishna Menon and K. 
Narayana Marar, for the Appellant. 

Messrs. B. Jagannadha Doss and F. 
Suryanarayana, for the Respondents. 

Judgment.—These are appeals from 
the decrees of the Subordinate Judge of 
Berhampore, dated December 21, 1931, in 
Appeals Nos. 74,77 and 122 of 1929. Thesa 
decrees in effect dismissed two of the 
three suits instituted by the zamindar of 
Sherugada and inthe third suit the Sub- 
ordinate Judge’s decree allowed only a 
very small portion of the claim and dis- 
missed the rest of it. The trial Court 
had passed decrees in all the three suits 
in favour of the plaintiff. It may be 
mentioned in this connection that the 
original plaintiff died before the ‘appeals 
were preferred to the Subordinate Judge 
and his legal representatives were brought 
on record in the lower Appellate Court. 
The suits were in substance for recovery 
of rent reserved under certain leases or 
in the alternative for recovery of damages 
for use and occupation. The leases were 
of the kind described as mustajari leases 
and the amount of rent due thereunder 
is referred to as the mustajari gutta. 
According tothe practice followed in the 
zamindari, the right to recover the rent 
due to tLe zamindar, by the ryots, namely, 
rajhabagham, was sold by auction and it 
is stated that the defendants are the persons 
whose bids at such auctions were accepted. 


The bidding at such auction and the 


acceptance of the bids are alleged to con- 
stitute the mustajari leases in question. 
The trial Court was of opinion that the 
alleged plaint leases are not really leases 
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but only ordinary contracts and did not» 
therefore, require registration. It found 
however, that the contracts were really 
for three years and that the defendants 
were dispossessed after one year even in 
the absence of any reservation of the 
power to revoke. That Court, therefore, 
found that the plaintiff himself having 
backed out of the contract had no right 
to expect performance frem the gther side, 
and that the plaintiff in filing the suit 
for recovery of damages is blowing hot 
and cold in the same breath. It found 
accordingly that the plaintiff had forfeited 
his right to recover damages, but curiously 
awarded damages, the reason 
given being that the defendants were 
also equally repudiating the contract and 
pleading that the contract had never been 
given effect to. In the result, instead of 
disallowing the plaintiff's claim to damages 
it reduced it by a comparatively, small 
amount. The decree passed in O. S.No. 137 
of 1928 was for Rs. 1,900; the decree 
passed in O. S. No. 138 of 1928 was for 
over Rs. 2,100 and the decree passed in 
the third suit was for a little over Rs. 1,000. 
In appeal, however, the learned Subordinate 


. Judge found that the leases alleged in 


the plaint are leases but that they are 
not valid or enforceable because the law 
required them to be registered, the subject 
of the lease being immovable property. 
As regards the alternative claim to damages 
for use and occupation, he was of opinion 
that one of the conditions which must be 
fulfilled before a claim for damages for 
use and occupation could be permitted 
was that the defendant must have been 
in possession intending to occupy it asa 
tenant and that in the absence of a 
registered lease, the lessee could have had 
no right to recover the rent payable by 
the occupancy tenants, and it was im- 
possible to say that a lessee in the case 
of a mustajari lease is even in con- 
structive possession of the holdings. A 
further argument based on the doctrine 
of part performance was also dismissed as 
untenable. Another alternative argument 
based on the plaintiffs mght to sue for 
accounts on the basis of an agency was 
also dismissed on the ground that the suits 
had not been framed on that basis and 
there had been no trial on those lines and. 
that no application had been made for 
amendment of the plaint on that footing. 
The result was, as stated above, the 
decrees in two of the suits were set aside 
altogether and the decree amount in thé 


1937 
third suit was reduced considerably, only 
that portion of the claim being allowed 
which was covered by a registered lease 
from the predecessor of the plaintiff. 

the present appeals, which were 
argued together, it has not been contend- 
ed that what was leased was not immov- 
able property or that the lease did not 
require registration, though the finding of 
the lower Appellate Court, on these points 
is attacked on the grounds of appeal. In 
view of this, itis necessary to deal with 
these points at any length. The authori- 
ties on the point as to what is immov- 
able property are collected on pages 15 and 
16 of Mulla’s Transfer of Property Act, 
2nd Edition. What was leased was the 
right to collect the rents due by the 
camindari tenants or ryots to the zamindar. 
That rent is certainly a benefit toarise in 
future out of land anditis an interest in 
land, It is sufficient to refer to Manga- 
laswami v. Subba Pillai (1), and in 
particular to the statement of law onthe 
subject at p. 66* which has been approved 
by their Lordships of the Judicial Com- 
mittee in a very recent case, namely M 
E. Moola & Sons, Ltd. v. Oficial Assignee 
of Rangoon (2). It is clear that if 
what was leased was immovable property 
and the lease was for three years, it must 
be registered before it can be regarded 
as valid. The subject of the lease is 
not land itself and theobject of it is not 
agricultural. The lease is, therefore, not 
agricultural. There can be no doubt, there- 
fore, that the leases relied upon by the 
plaintiff in these suits are not valid or en- 
forceable because they have not been creat- 
“ed by an instrument in writing registered 
«as required by law. So far as this part 
3f the case is concerned, there is no dis- 
mute, 

The argument on behalf of the appellant 
‘has been, therefore, concentrated on the 
alternative claim for damages for use and 
‘occupation. In this connection it is desir- 
able to notice what the plaint allegations 
rare. ‘The allegations are that the villages 
were given on lease to the defendants and 
that the defendants obtained possession of 
the villages, and even the claim to damages 


(1) 34 M 64 at p. 66; 6 Ind, Cas. 501: (1 Ww 
N 263; 8MLT 9: 20 M LJ 966. aan 

(2) 14 R 400 at p. 413; 163 Ind. Cas. 418; 1936 O 
L R 371; 1936 A L R360; 9R PO 44; AI R 
1936 PC 230; 2 B R 709; 936) A L J 832; 40 O 
Ct aha ee P RL 71ML J 440; 17 P 
340 ce 3. ; (1936) M W N 1267; 63 I A 
gah a a a a TT KR 


*Pagsof 34 M—[Hd.| 


UDAYA PRATA?A SINGH V. GOURACHENDRA DYANO SUMANTO (MADR. 


867 
for use and occupation is based on the 
ground that the villages have been kept by 
the defendants in their use and occupi- 
tion and enjoyment. Thereis, however, a 
statement in the plaint to the effect that 
the defendants have been collecting 
rajabhagam, e:e., from the ryots of the said 
villages and have been enjoying the same. 
It isin my opinion only this allegation in 
the plaint which can afford any basis for 
the claim to damages for use and occupa- 
tion, forithas been found by both the 
Courts below and the point has not been 
disputed here—that as a matter Of fact 
the defendants did mot get pcssession of 
the villages themselves or of the holding 
therein. The only possession which the 
defendants are said to have obtained is 
by way of enjoyment of the right to collect 
rent which wasgiventothem. This alleged 
enjoyment of the right to collect rent was 
denied by the defendants who contended 
that they did not collect anything from the 
ryots. Unfortunately, no separate issue 
was framed on this question as to whether 
any rent had been collected from the ryots 
by the defendants in pursuance of the 
so-called leases granted to them by the 
zamindar, and ifso, what the amount of 
such collections was. Issue No. 2,namely, 
whether the defendants enjoyed the suit 
villagein the suit year, has not been con- 
sidered in this aspect and the finding of 
the trial Court simply was that the lease 
was really a contract and that the plaintiff, 
acted upon it for one year in pursuance of 
the contract. In any case, there is no 
clear finding on the question of actual 
collection of rents by the defendants and 
no attempt was made to ascertain the 
amount of such collection. 

In these second appeals what has been 
argued isthat the lower Appellate Court’s 
view that no damages for use and occupa- 
tion can be claimed in cases like the pre- 
sent because in the absence of a register- 
ed lease the mustaja7t lessee can have no 
right to recover the rent payable by the 
tenants is wrong, and that enjoyment by 
way of actual collection of rents should 
have been deemed to be equivalent to use 
and occupation of the property that was 
leased. On the other hand, it is contended 
that a claim to damages for use and occu- 
pation will lie only where the premises or 
the subject-matter of lease is in the nature 
of land which is capable of actual physi- 
cal use and occupation and cannot apply 
where the property is of an  incorporeal 
nature like the right to collect rent, This 
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is a question which seems to be devoid of 
authority; in any case no Indian authority 
has been brought to my notice which deals 
with this point except the solitary reference 
toa Digest whichis found in the lower 
Appellate Courts judgment. No report of 
the case which is relied upon jn the 
Digest is available and it is, therefore, 
Impossible to say what the authority is for 
the statement in the Digest. The case is 
said to have been reported in Jang Baha- 
dur Singh v. Ihsan Ali 3) but that report 
is not available. As regards the English 
authorities, the actual authorities have not 
been brought tomy notice but only pas- 
sages from recognised text books tothe 
effect that the right to recover compensa- 
tion for use and occupation is not confined 
to land or houses or the like but will 
extend to hereditaments, corporeal] or incor- 
poreal, such for example, as the right of 
shooting, hunting, mining, with liberty to 
dig tithes, etc. It is possible to find some 
rule cr principle justifying the grant of 
damages for use and occupation even in 
cases of incorporeal property where some 
physical right with respect to land also 
goes with theincorporeal right assigned 
or leased, such for instance asin the case of 
a right of shooting or fishing, the grant of 
which also impliesthe physical right to go 
on the land and be upon it. The present 
case is, however, not one of that kind be- 
cause the right to collect rent does not 
necessarily involve aright even to enter 
upon the holding in respect of which the 
rent isdue. Itis not clear whether the 
right to collect rent which was given, in- 
cluded the right to distrain for rent. No 
doubt if the right to distrain had been 
given, there would have been aright to 
enter upon land. Itis impossible to say in 
these suits what other right besides the 
right to collect rent was impliedly con- 
veyed to the person to whom that 
right was granted. As a matter of fact, 
the claim to damages rests noton any 
grant but on the mere relationship of land- 
lord and tenant and actual use and occupa- 
tion of property, in this case the property 
being the right tocollect rent. It may be 
that cases relating to tithes would have 
shed more light on the subject but no 
reference has been made to such cases. 
The right to recover damages for use and 
occupation is derived or based on the 
English Law. There is no case brought to 
my noticein which a claim to damages for 
use and occupation in respect of incorpo. 
(3) 50 0 222, 
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real property was recognised before the 
Actof 1737 (11 George II On. 19) which 
specilically refers not merely to land but 
also to tenements and hereditaments held or 
occupied by the defendant. It cannot be 
said that this particular statute also ap- 
pliesto this country because the common 
law has certainly been held applicable. 
The rent was, according to common law 
originaliy, regarded as something attached 
to and issuing out of the land, and asa 
tenement and rentcould only be recover- 
ed by a real action at first. It was only 
in modern times that rent was recognised 
or regarded as payment due in virlue ofa 
contract to pay for the use of land, and 
indeed an action for debt did not lie in 
respect of rent till Queen Anne's time, that 
isto say, tillabout 1709. The action for 
damages for use and occup3tion which 
assumed the form ofan action of assump- 
sit was itself a development of the action 
of trespass on the case, and partook 
originally of its delictual character. So 
far as incorporeal properly was concerned, 
it was the settled rule of common law, 
and it is still a rule of English Law, that 
rent couidnot be reserved out of an in- 
corporeal thing. Tae rule was laid down 
so long ago as in Butts case (1600) to the 
effect that a contract cannot charge sucha 
thing with rent which is not chargeable 
by the law; 

“neither can a rent be granted or reserved of 
any estate offree-hold out of any other heredita- 
ment which is not manurable, either in posses- 
sion, reversion, or by possibility, but is here- 
tamentum incorporeum. In an assize they cannot 
in view, nor can distress be taken in 


Of course it does not mean that because 
no rent could issue from incorporeal things 
they could not be let. That rule could 
be and was evaded by the process of 
making a contract to pay for the use and 
occupation incorporeal things, and this 
contract was enforceable by an action of 
debt, and later on by an action of assum- 
pist. Nevertheless this action did not lie 
uniess there was actual] seisin of posses- 
Slonor, to employ the word then in use, 
unless there was seisin. ‘houga the rule 
was that incorporeal things did not lie in 
livery but in grant, nevertheless seisin, in 
the shape of attornment by the tenant, 
was regarded as necessary to complete the 
grant in the case of, for instance, a transfer 
of rent. See Coke in Brediman's case 
(1607). The grantee of arent to complete 
his title get seisin; for then he wus protect- 
ed by the assize of novel seisin or the quod 
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permittat. Indeed there can be no doubt 
that the basis of the rule -which allowed 
an action of assumption in the case of a 
chim to damages for use and occupation 
was actual entry on the premises. In the 
absence of such entry, no such claim could 
be allowei. This point is, in my opinion, 
not open to doubt, viz., that whatever the 
reason for fhe rule may be, historical or 
otherwise, the rule has always been that 
there canbe noclaim to damages for use 
aud occupation unless there has been 
use and occupation msde possible by entry 
on the premises. The question, therefore, 
is whetherin a case where the premises 
consist of incorporeal immovable property 
such as a right to collect the rent due in 
respect of tenants’ holdings in a zamindari 
village, there can never be use and occu- 
pation. I donot see why enjoyment by 
way of actual possession of rent from the 
tenants should not be regarded as use and 
occupation. That is the only kind of 
possession that the immovable property in 
question is capable of, and if such posses- 
sion has been enjoyed or taken, that is to 
say, where the rents have been actually col- 
lected, there isno reason why the person 
who coliected them should not be deemed 
to have been in use and occupation of the 
immovable property in question. It is no 
doubt acase of first impression but I 
think there is nothing in lawto exclude 
altogether a right to recover damages for 
use and occupation even in respect ofim- 
movable property which is not capable of 
physical occupation like jand, or houses. 
Tt must at the same time be remembered 
that where owing tothe natureof the im- 
movable property there can be no posses- 
sion except by way of actual enjoyment and 
to the extent of the enjoyment, Lhe ocen- 
pation and user inust be limited only to 
the actual enjoyment; in other words, it is 
only where therent has heen actually col- 
lected and to the extent the rent has been 
collected that the defendants can be said 
to have had enjoyment,or use and occu- 
pation of the immovable property. The 
case is Somewhat sim lar toa case in which 
a person who has heen grunted an invalid 
lease of several items of property gets 
actual possession onl” of some of them; in 
such a case the claim to damages for use 
and occupation would ba eontined to those 
items of which he actually got possession 
and could not possibly inelude items of 
which he did not get possession. So als) 
in the present case the plaintifs claim 
on the ground that defendants have 
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actually collected rents from the ryots must 
be limited to the amounts actually so col- 
lected from the defendants and the 
damages, which are due to him for use and 
occupation, must be limited to the actual 
amounts so collected by the defendants 
from the ryots. Tn other words, the amount 
collected actually by the defendants is the 
measure of damages in this case. It fol- 
lows, therefore, that the view of the learn- 
ed Subordinate Judge that no claim to 
damages for use and occupation can be 
maintained in case like the present is 
wrong, and that he was not right in dis- 
missing the claim to damages for use and 
occupation entirely without going into the 
question of the extent of such user and oc- 
cupation and the quantum of damages. It 
is possible and indeed itis very probable 
that the lower Appellate Court will not be 
in a position to determine this question in 
the state of the evidence in this case. It 
does not appear as if the parties knew 
exactly what they had to prove and it does 
not appear that there is enough evidence in 
the suits on whichit would be possible to 
base a finding as to the actual amount col- 
lected by the defendants in the suits as 
rent from the ryots. For this state of 
affairs the plaintiff is largely to blame, 
because the burden lay upon him to prove 
both user and occupation and the quantum 
of damages, viewing his claim as being 
one to damages for use and occupation. 
The other basis of the claim, viz., the 
mustajari lease, has been found to be in- 
valid, and it is possible that paucity of evi- 
dence on his side to support the alter- 
native claim to damages for use and 
occupation is due to the fast that he 
relied mainly onthe lease. In these cir- 
cumstances, I am of opinion that the only 
feasible course to adopt with the due 
regard to justice is to set aside the decrees 
of both the Courts below in all the three 
suits and to direct the trial Court to try 
the suits afresh after raising proper issues 
in the snitsinthe light of the obsarvations 
contained in the judgment and giving 
reasonable opportunity to both parties to 
adduce additional evidence. In the cir- 
cumstancesof the case I direct that the 
parties do bear their own costs in this 
Court and inthe Court below and that the 
costs incurred inthe trial Court up to date 
by the defendants be paid by the plaintiff 
irrespective of the result of the suits. 
Future costs in the trial Court should 
be provided for inthe revised decrees 
of the trial Court. The  court-fees 
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paid in the memorandum of these ap- 
paa should be refunded to the appel- 
ants. 


Leave to appeal is granted to the res- 
pondent. 


AN. Case remanded. 


waranani amma aman mayat 


- LAHORE HIGH COURT 
Second Civil Appeal No. 2298 of 1935 
April 28, 1936 
AGHA Harpar, J. 

JALAL DIN AND ANOTEER—PLAINTIFPS 
— APPELLANTS 
versus 
SANT RAM AND OTHERS—DEFENDANTS 


l —RESPONDENTS 

Givil Procedure Code (Act V of :1908), ss. 151, 96 
(3), 47—Formal order releasing portion of property 
from attachment with consent of parties—Appeal 
af lies-Further execution—Ezcluded property in. 
cluded— Legality—Powers under s. 151, ifcan be 
exercised—Auciion- purchaser, if acquires good title 
in respect of such portion—J udgment-debtor, if can 
resist his claim. 

In execution proceedings a formal order was 
passed releasing certain portion of property from 
attachment. The order was passed with the’ con- 
sent ofthe parties. In further proceedings in the 
Collectorate, on an application by the decree-holder 
the Collector executed the decree by leasing out 
the whole property including the portion which was 
Bg oh th an : 

eld, that by the principle underlying s. 9 
Civil Precedure Code, no appeal ing Pa 
consent decree, and, therefore, the execution pro- 
ceedings which were carried on in the Collectorate 
could have nothing fo do withthe fractional share 
which had been definitely protected by the order of 
the Court, which had become final, Therefore 
after the order of release there were no proceedings 
under s. 47, Civil Procedure Code, in respect. of this 
share and, if the plaintiffs had been deprived of their 
property, the ‘law would come to their help and 
restore the property to them under s. 15], Civil Pro- 
cedure Code; 

Held, further that the auction-purchaser could not 
get a good title in respect of the portion already 
released, and he could not resist the claim of the 
judgment-debtor in respect of that portion. The 
position of the auction-purchager in respect of their 
portion was merely that of a trespasser. No one 
guarantees a perfect and unassailable title to the 
auction-purchaser, who merely obtains the right 
title and interest of the judgment-debtor. Shi» Ram 
Chintaman v. Jivu (1), relied on, 

S. O. A. from the decree cf the Senior 
Sub-Judge, Amritsar, dated August 
28, 1935. l 


Mr. B. J. Ali Khan, for the Appellan: 
_ Messrs. Shamair Chand and Qabul C ia 
see ey Respondents. 
udgment.— This is an appeal byt 
unfortunate plaintiffs, who hae hoes, he 
timised by Santa Ram, decree-holder (D. 4). 
It arises inthe following way : Sant Ram 
obtained a decree for a sum of Rs, 13,648-9-3 


JALAL DIN %. SANT RAM (LAH) 


169 IC 


and costs in the Court of the ‘Senior 
Subordinate Judge, Giirdaspur. That dec- 
ree was transferred to the District Judge, 
Amritsar, who sent it to the Court of Chau- 
dhri Niamat Khan, Senior Subordinate 
Judge, on July 2,.1927, for execution. The 
original judgment-debtor was Hakim Khan, 
the father of the present plaintiffs and 
defendants Nos. 1,2 and 3. Hakim Khan 
died and was succeeded by his tons as his 
legal representatives. Certain lands were 
attached in execution of the decree. Lal 
Din and Jalal Din, the present plaintiffs, 
raised objection that 2-5ths of the land 
belonged to them as it was their self- 
acquired property and, therefore, execution 
could not proceed against this fractional 
share in the decree against their father, 
On July 9, 1928, Mr. Balmokand Bhatia, 
Pleader for the decree holder, admitted 
that 2/5ths share of the total area of 
land consisting of 174 kanals 16 marlas of 
land which had heen attached belonged to 
Jalal Din and Lal Din and he definitely 
agreed to release that portion of the at- 
tached land. Accordingly on the same date 
Mr. Zntshi, the then Subordinate Judge, 
formally released the 2-5ths share of the 
land and made an order to this effect. He 
then asked the Collector if he wished to 
proceed under s. 72, Civil Procedure Code, 
in respect of rest of the land. 

On October 19,1928, Mr. Zutshi stayed 
execution of the decree as a declaratory suit 
had been brought in respect of the pro- 
perty by somethird parties. With the rest 
of the proceedings we are not concerned. 
The file was consigned to the record room 
and the decree-holder was directed to com- 
mence proceedings from that stage after 
the declaratory suit had been decided. On 
August 5, 1931, the decree holder, through 
the same Pleader Mr. Balmokand Bhatia, 
made an application to the Subordinate 
Judge for the execution of his decree and 
asked that the case may be sent to the 
Collector for further proceedings. On De- 
cember 7, 1932, the Collector leased ont the 
whole land without excepting the 2-sths 
share which had been specifically released 
in favour of the present plaintiffs, Lal Din 
and Jalal Din by the Subordinate Judge 
under his order, dated July 9, 1928. One 
Hardas Singh, defendant No. 5 in the pre- 
sent case, became the lessee for twenty 
years for asum of Rs. 4,500 of the whole 
area. OnApril 11, 1933, Lal Din and Jalal 
Din made an application before the Senior 
Subordinate Judge that the decree-holder 
Santa Ram had their 2-5ths share in the 
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land leased out inspite of the fact that it 
had been released by the Court from the 
process of execution with the consent of 
the decree-holder. The application is 
curiously worded. It purports to have been 
made under ss. 47,60 and 151, Civil Pro- 
cedure Code. On October 2, 1933, the 
Senior Subordinate Judge, Mr. Indar Singh 
found that it had been formally admitted 
by the degree-holder that 2-5ths of the land 
had been released but, as the lease had 
been granted in execution of the decree to 
Hardas Singh and the decree had been 
satisfied, the application under s. 47, Civil 
Procedure Code, was not entertainable and 
was time-barred. He further held that 
Hardas Singh was a bona fide purchaser 
and, therefore, restitution could not be 
ordered against him. In the concluding 
portion of his judgment Mr Indar Singh 
observed: 

“thatthe decree-holder should not have proceeded 
against the entire property when he fully knew 
that part, viz., 2-5ths had been releared long before 
he applied against the judgment-debtors’ land and 
that the judgment-debtors can pursue the remedy 
open to them,” 

With this very mild disapprobation of 
the thoroughly dishonest conduct of the 
decree-holder the learned Senior Subordi- 
nate Judge, Mr. Indar Singh, dismissed 
this application. Thereupon on January 
15, 1934, Lal Din and Jalal Din brought 
the present suit for a declaration that 2-5ths 
of the land measuring 174 kanals 16 
marlas was not liable to be leased out to 
Hardas Singh, defendant No. 5, in execu- 
tion of the decree in favour of defendant 
No. 4. The trial Court decreed the plaintiffs’ 
suit. On appeal the learned Senior Subor- 
dinate Judge held that Sardar Indar Singh 
was in error in holding that the decree had 
already been satisfied and that consequently 
no application under s. 47, Civil Procedure 
Code, could be entertained inasmuch as the 
land had been farmed out for a sum of 
Rs. 4,500 only and the rest of the decretal 
amount still remained. He further held 
that the proper remedy of the present 
plaintiffs was to prefer an appeal against 
the order of the Senior Subordinate Judge 
Mr. Indar Singb, dated October 2, 1933. 
He was definiiely of opinion that Sant Ram's 
action in proceeding against the released 
portion belonging to Lal Din and Jalal Din 
is not only open to serious objection but 
might perhaps amount to criminal con- 
cealment of the real facts which may 
render him liable to prosecution. He also 
observed that the plaintiffs had been misled 
nto bringing the present suit in conse- 
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quence ofthe suggestion thrown out by the 
learned Senior Subordinate Judge, Mr. 
Tadar Singh,in the concluding portion of 
his judgment. In conclusion, the learned 
Judge added that he had every sympathy 
with the plaintiffs who appeared to have 
been defrauded by Sant Ram _ but that 
sympathy should not, in any way, result in 
coming to aconclusion which is contrary to 
law. He accordingly allowed the appeal 
and dismissed the plaintiffs’ suit. 

The plaintiff has come up in second 
appeal to this Court. He has also filed an 
appeal against the order of the Senior Sub- 
ordinate Judge, Sardar Indar Singh, dated 
October 2, 1933. This appeal having been 
filed beyond the period of limitation, an 
affidavit has been put in this Court affirm- 
ing that the appellant had been misled by 
the order of the Senior Subordina'e Judge 
and had sought his remedy by filing a 
regular suit, that he succeeded in the trial 
Court but the lower Appellate Court dis- 
missed his suit holding that it was not 
maintainable. Hence the delay in present- 
ing the appeal. Inmy opinion the appeal 
against the order of the Senior Subordinate 
Judge dated August 28, 1935, must succeed, 
In the application of Lal Din and Jalal Din, 
dated April 11, 1933, although there is a 
reference tos. 47, Civil Procedure Code, in 
my opinion if was really an application 
under s. 151, Civil Procedure Code, and the 
Court conld take steps under its inherent 
powers in order to promote the cause of 
justice and equity, 

The reasoning of the lower Appellate 
Court is erroneous. Whenon July 9, 1928, 
Mr. Balmokand Bhatia, Oounsel for the 
decree-holder, admitted thatthe 2 5ths share 
which Lal Din and Jalal Din, plaintiffs, 
claimed as their private and exclusive pro- 
perty, should be released and the Court 
made an order releasing the property from 
the process of execution, the matter passed 
completely out of the ambit of execution 
proceedings. The most effectivedecree of 
a Court is the one which is based upon the 
consent of the parties. Thatit is so, can 
readily be gathered from the principle 
underlying s. 96 (3), Civil Procedure Code, 
according to which no appeal lies against 
a consent decree. This is exactly what 
took place inthe present case and, there- 
fore, the execution proceedings which were 
carried onin the collectorate could have 
nothing to do with the fractional share 
which had been definitely protected by the 
order of the Court, which had become final. 
This fact was not kept clearly in mind by 
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the learned Senior Subordinate Judge who 
treated the subsequent proceedings as if 


they had been proceedings in execution, ° 


discharge and satisfaction of the decree, 
from the operation of which the 2-5ths share 

slonging to the plaintiffs was not im- 
mune. 

This being my view it follows, as a mat- 
ter. of course that the rest of the proceed- 
ings after the order of July 9, 1928, were 
the result of fraud perpetrated by the 
decree-holder Sant Ram, defendant No. 4, 
both upon the present plaintiffs as well as 
upun the Court. The present plaintiffs, 
who as the legal representatives of their 
fathsr Hakim Khan were the judgment- 
debtors could not possibly suspect that the 
decree-holder Sant Ram through an abuse 
of the process of the Court’ had been pro- 
ceeding against their property which had 
already been placed beyond the reach of 
the process of execution by the order of the 
Court. They were undoubtedly the legal 
representatives of Hakim Khan in respect 
of that portion to which they laid no claim. 
‘The proceedings taken by the decree- 
holder in which he dishonestly made use 
of the machinery of the Court were 
nothing short of an act of spoliation 
and could not defeat the. plaintifis’ right. 
As already stated after the order dated 
July 9, 1927, passed by Mr. Zutsbi, there 
were no proceedings under s. 47, Civil Pro- 
cedure Code, in respect of this share and 
therefore, if the plaintiffs had been depriv- 
ed of their property in the manner detailed 
above, surely the law should come to their 
help and restore tke property to them: 

As regards the position of Hardas Singh, 
defendant No. 5, he is an auction-purchaser 
no doubt. No one guarantees a perfect 
and unassailable title to the auction-pur- 
chaser, who merely obtains the right, title 
and interest of the judgment-debtor. By the 
order, dated July 9, 1923, the present plaint- 
iffs ceased to be judgment-debtors in respect 
of the 2-5ths share which was held to be 
their exclusive property. They remained 
judgment-debtors only for the purpose of 
eXecution proceedings in respect of the 
property which as legal representatives of 
their father had devolved upon them. 
Therefore the auction purchaser cannot 
Tesist the claim of the plaintiffs in respect 
of the property which could not be sold 
in execution of the decree but which he 
had purchased at auction. His position is 
merely that of a trespasser so far as the 
2/5ths share of the plaintiffs ig Concerned, 
andthere does not appear to be any reason 
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why ‘the property should not be restored 
to the rightful owner. The point raised in.. 
the present appeal is one of first impression 
though there is authority in support of the 
view which'I have taken in Shiv Ram 
Chintaman v. Jiva (1). No auihority has. 
been cited to the contrary, T, therefore, al- 
low the appeal, and setting aside the decree 
of the lower Appellate Court, restore that of - 
the trial Court decreeing the ‘plaintiffs’ 
claim. The plaintiffs shall get iheir costs 
throughout. l 


a sas Appeal allowed, 
1) 13 B 34. 
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PATNA HIGH COURT 
sivil Appeals Nos. 359 of 1935 and 10 of 
1936 
February 18, 1937 
AGARWALA AND MADAN, JJ. 
GHASIRAM MARW ARI—JUDOMEST-DEBTOR 
—ÅPPELLANT 
VETSUS 
kaja SHIBA PRASAD SINGH—Dzgorzsz- 
HOLDER— RESPONDENT. 

xecution—Judqment-debtor dying during pendency 
of appeal before Privy Council — Heirs not brought on 
record—Decree — Hxecution — Decree, if can be ege- 
cuted against property of deceased in hands of heirs. 
—Civil Procedure Code (Act V of 1908), s. 53— 
Limitation—Execution petition against sons of 
deceased judgment-debtor, within time—One son minor, 
but not described as such—Objection--Appointment of 
guardian ad litem beyond limitation — Execution, 
whether barred—Notice on guardian under O. XXI, 
r. 22, Civil Procedure Code (Act V of 1908)—Guardian 
not showing reasons against revival — Certain sum 
realised in execution — Court not passing separate 
order against minor—Decree, if revived against all 
judgment-debtors within Limitation Act (IX of 1908), 
Seh. I, Art. 183—Chota Nagpur Tenancy Act (VI of 
1908), s. 47—Judgment-debtor's family doing business 
in cloth building pucca house for residence and shop 
on plots acquired—Family not acquiring agricultural 
lands and not depending on agriculture—Plots, whe- 
ther exempt from attachment. 

A decree passed in appeal before the Privy Council, 
during pendency of which the judgment-debtor dias 
and his heirs are not substituted, is not a nullity and 
can be executed against the property. of the deceased 
coming into the hands of his sons, as provided by s. 53, 
Civil Procedure Code. Chandra Chur Deo v. Shyam 
Kumari (2), relied on. 

Under the Civil Procedure Code, procedure in exe- 
cution is intended to beless rather than more formal 
than in a suit. Where therefore in a execution peti- 
tion against minor filed within limitation, the minor 
is not described as such and the guardian ad litem of 
such minor is appointed after the expiry of limitation, 
the execution cannot be barred by limitation againgt 
the minor. Khem Karan v. Har Dayal \3), Rup 
Chand v. Dasodha (4), Talib Ali Shah v. Prarey Lal 
(5) and Peary Mohan v. Narendra Nath (6), relied 


n. 

One of the sons of the deceased judgment-debtor was 
a minor but in execution against them, such son was 
not described assuch. An objection was raised and 
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guardian ad litem was appointed. On the same day 
when the guardian was appointed the Court ordered 
him to be served with a notice which must accord- 
ing to the normal procedure have been a notice under 
O. XXI, r. 22. There was nothing to show that any 
objection was filed by the guardian on receipt of the 
notice, nor had any reason been suggested why the 
decree should not have been revived against the 
minor. The execution did in fact proceed against 
the judgment-debters named in the execution petition, 
and a certain sum was realized : 

Held, that it was not necessary for the Court to 
pass a separate order dealing with the case of the 
minor judgment-debtor, and the decree must have 
been held to have revived within the meaning of 
Art, 183, Limitation Act, against all the judgment- 
debtors against whom execution was taken out. 
James Russel McLaren v. Veeriah Naidu (7) and 
V. Krishnaiya v. C. Gajendra Naidu (8), distin- 
guished. 

It was found that the land attached in execution 
ofa decree was purchased by the judgment-debtor’s 
ancestors, who built the houses and had come to the 
village for doing business in cloth and grocery. The 
land was not acquired by the judgment-debtor’s 
family and they did not depend forany appreciable 
portion of their livelihood on agriculture: 

Held, that the land wasliable to be sold in exe- 


cution of a decree against the judgment-debtors as 


the land did not fall within purview of s 47, Chota 
Nagpur Tenancy Act. Bama Charan Garain v. Gobinda- 
ram Marwari (10), relied on. 


©. A. from orders of the Sub-Judge, 
Manbhum, dated November 13, 1935. 
~ Messrs. B.C. De and M. K. Mukharjee, 
for the Appellant. 

Messrs. S. N. Bose and N. N. Rey, for the 
Respondent. 

Madan, J.—These two appeals by Rha- 
girath Marwari and his minor brother 
Ghasiram Marwari relate to the execution 
of .a Privy Council decree for costs passed 
against Sheochand Marwari and others on 
February 24, 1919. The appellants who 
belong to a Hindu Mitakshara family are 
the sons of Sheochand who died on Janu- 
ary 1, 1919. The decree-holder took out 
execution of the decree on February 7, 
1931, within the atatutory poriod of 12 years, 
and realized part of the decretal amount. 
The present execntion was taken out for 
the balance of the decree in the year 1934, 
and objections filed by both the appellants 
were disallowed by the lower Court and 
have again been urged beforeus. Mr De 
for the appellants contended that the Privy 
Council decree was a nullity against 
Sheochand as he died during the pendency 
of the appeal and there was no substitu- 
tion of his heirs. According to Bentwick’s 
Privy Council Practice, Edn. 2, p. 234, 
a Privy Council appeal abates on the death 
of one of the parties and revives on his 
heir being substituted according to the law 
of the country from which the appeal 
comes, We were also referred to fhe case 
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Jat Berham v. Kedar Nath Marwari (1) 
where their Lordships, having heen in- 
formed before judgment that one of the 
respondents had died and his heirs had 
not been subsituted, directed that the order 
passed should be without prejudice to the 
rights of that respondent or of his heirs. 
The case, however, is different where a 
Privy Council decree has actually been 
passed against a dead person. Such cases 
are governed by s. 23 of Acts IIT and IV of 
Will IV, which runs as follows : 

“And be it enacted that in any case where any 
order shall have been made on any such appeal 
as last aforesaid, the same shall have full force 
and effect notwithstanding the death of any of the 
parties interested therein; but that in all cases 
where any such appeal may have been withdrawn 
or discontinued or any compromise made in respect 
of the matter in dispute, before the hearing thereof, 
then the determination of His Majesty in Council in 
respect of such appeal shall have no effect.” 


The decree against Sheochand was, 
therefore, not a nullity and under s. 53, 
Civil Procedure Code, it can be realized 
from the property of the deceased which 
came into the hands of his sons: Chandra 
Chur Deo v. Shyam Kumari. (2). This 
objection must therefore fail. Mr. De 
next argued that the executions of both 
the years 1931 and 1934 were barred 
against the minor appellant. The execu- 
tion of 1931 was taken out against both 
appellants, but Ghasiram was not describ- 
ed as a minor in the execution petition, 
On objection by Bhagirath filed on June 27, 
1931 Ghasiram was described as a minor, 
and a guardian ad litem was appointed on 
July 22, 1931, which was beyond 12 years 
from the date of the decree. Itis, there- 
fore, contended that the execution against 
the minor appellant had become barred. 
A similar point arose in Khem Karan v. 
Har Dayal (3) where a plaint was presented 
against two persons in ignorace of the 
fact that they were minors. It was held 
that a euit might be brought against a 
minor before a guardian was appointed, 
and that limitation counted from the date 
of the plaint and not from the appoint- 
ment of the guardian. In Rup Chand v. 
Dasodha (4) it was held that failure to 
make a guardian ad litem a party to an 
appeal within the period of limitation was 
immaterial. It was pointed out that the 


(1) 2 Pat. 10; 69 Ind. Cas. 278 A I R 1922 PO 269; 
49 TA 351;4 P L T 61; 32M LT10;370LJ 351: 
27 OW N 582;44 ML J 735; 214 LJ 490;25 Bom. 
L R 643: (1928) M W N 368; 18 L W 802 (P 0). 

(2) 11 Pat. 445; 139 Ind. Cas. 397; A I R 1932 Pat. 
261: 13 P L T 719; Ind. Rul. (1932) Pat. 229, 

(3) 4 A 37; A W N 1891, 129. 

(4) 30 A 55; A W N 1907, 290. 
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guardian ad litem was not really a party 
to the appeal, but that he was merely 
named on the record as the person res- 
ponsible for looking after the affairs of the 
minor. Talib Ali Shah v, Prarey Lal (9) is 
a case where a suit was restored after it 
had been discovered in execution that an 
ex parte decree had been passed against a 
minor described asa major. It was held 
that the subsequent appointement of: a 
guardian ad litem did not amount to the 
addition of a new party to the suit which 
must be deemed to have been instituted 
against the minor on the date on which it 
was filed. The same principle was ap- 
proved by the Calcutta High Court in 
Peary Mohan v. Narendra Nath (6). Under 
the Civil Procedure Oode, procedure in 
execution is intended to be less rather than 
more formal than in a suit, and it is clear 
that the execution was not barred merely 

because Ghasiram was not described as a 
minor in the execution petition and the 
guardian ad litem was not appointed till 
after the expiry of the period of limitation. 
This objection must also fail. 


As regards the present execution, the 
argument is that itis barred against the 
minor appellant as the former execution 
sdid not have the effect of reviving the 
decree against the minor within the 
meaning of Art. 183. A reviver of a 
decree is effected by an order for execu- 
tion after issue of notice under O. XXL 
r. 22, and the order sheet inthis case 
shows that on the same day when the 
guardian was appointed, the Oourt ordered 
him to be served with a notice which must, 
according to the normal procedure, have 
been a notice under O. XXI, r. 22. There 
is nothing to show that any objection was 
filed by the guardian on receipt of the 
notice, nor has any reasun been suggested 


why the decree should uot have been’ 


revived against the minor. The execution 
did in fact proceed against the judgment- 
debtors named in the execution petition, 
and a sum of more than Rs. 5,000 was 
realized. In the circumstances it was not 
necessary for the Court, as was contended 
by Mr. De before us, to pass a separate 
order dealing with case of the minor judg- 
ment-debtor, and decree must have been 
held to have revived against all the judg- 
ment-debtors against whom execution was 
taken out. Mr. De referred us to James 


(5) 52A 924; 128 Ind. Oas. 438; A I R1930 All. 644; 


(1980) A L J 938. 
(6) 32 C 582; DOWN 421. 
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Russel McLaren v. Veeriah Naidu (7) and 
V. Krishnaiya v. C. Gajendra Naidu (8) 
where it was held that a decree does not 
revive against a judgment debtor against 
whom the execution was not taken out. 
These cases are clearly different from the 
present case. This objection regarding 
the present execution was not raised before 
the lower Court, and it also must fail. 


e 

The next argument was that the appeal 
to the Privy Council having been based 
on 4 wrong view of the law was in the 
nature of a gamble in litigation, and that 
the decree for costs was, therefore, not 
binding on the appellants even under their 
pious obligation to pay the debts of their 
father not contracted for illegal and im- 
moral purposes. In Ram Chandra v. Jang 
Bahadur (9) it was held by this Court that 
it is not within the power of a karta to 
bind the joint family by entering into 
speculative transactions. In that case the 
suit was dismissed against all the defen- 
dants including the sons of the karta, but 
the question of the sons’ separate obliga- 
tion to pay off their father's debts was not 
dealt with in the judgment and does not 
appear to have been specifically raised. 
And apart from that this whole argument 
of the appellant must fail if only because 
the appeal to the Privy Council did in 
part succeed, the case being remanded for 
hearing against some of the defendants. 

Lastly it was contended that the pro- 
perties scheduled in the execution petition 
are exempted from sale under the provi- 
sions of s. 47, Chota Nagpur Tenancy Act. 
The schedule comprises five pieces of land 
situated in the village in which the ap- 
pellants reside. Four of these pieces of 
land are small areas containing pucca 
houses belonging to the appellants, and the 
fifth is a bari or homestead land surround- 
ed by a wall and valued at Rs. 150. Sec- 
tion 47 provides that no order shall be 
passed by any Court for the sale of the 
right of a raiyat in his holding, and a 
raiyat is defined in the Act as primarily 
a person who has acquired a right to hold 
land for the purpose of cultivating it, In 
this case it is admitted that the land was 
purchased by the appellants’ ancestors, who 
built the houses and had come to the village 
for doing business in cloth and grocery. 
iene 33 M 1102; 32 Ind. Cas. 1003; A I R 1916 Mad 

(8) 40 M1127; 40 Ind, Cas. 608; A IR 1918 Mad. 513; 
33 M L J 533; 22 M L T 20;6 L W 290 


(9) 5 Pat. 198; 90 Ind, Cas, 553; A I R1926 Pat, 17; 
7 PLT 52, 
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There is no evidence worth considering to 
show that the appellants’ family also ac- 
quired agricultural lands or that they de- 
pend for any appreciable portion of their 
livelihood on agriculture. In the survey 
khattan on the plots containing a pucca 
house is described as raiyati, and as has 
already been stated, one of the plots describ- 
ed in the schedule is a bari, but there 
is no e¥idence that these plots form part 
of an agricultural holding. In Bama Charan 
Gorain v. Gobindaram Marwari (10) one 
out of three plots was described as raiyati 
in the execution petition, but was held to 
be liable to be sold on the ground that 
land which is merely part of the compound 
of a house and shop does not come within 
the purview of the provisions of Chota 
Nagpur Tenancy Act. This ruling is ap- 
plicable to the present case, and it follows 
that this objection also cannot be sustuined, 
and infact it was given up in the lower 
Court. These appeals must, therefore, fail 
and are dismissed with costs. 

Agarwala, J.— I agree. 


D. Appeals dismissed. 
(10) A IR 1935 Pat. 105 (1). 





MADRAS HIGH COURT 
Civil Kevision Petition No. 745 of 1936 
October 28, 1936 
VENKATARAMANA Rao, J. 
SADASIVAM PILLAI AND oOTHERS— 
A PPELLANTS—- PETITIONERS 


versus 
VARADARAJA ODAYAR AND OTHERS 


— RESPONDENTS 

Court Fees Act (VII of 1870),s. 12, cls.1 and 2 
—Dispute as to proper court-fee—Decision by Court 
—Power of Court to revise its decision—Power of 
Appellate Court to revise decision of trial Court. 

Once on an objection taken by the office or by 
defendant, the Court appliesits mind and gives its 
considered decision onthe question of court-fee, it is 
final and its power to revisethe valuationis at an 
end Lakshmana Ayyar v. Palaniappa Chettiar (1), 
relied on. 

The Court cannot exercise its powers under cl. 2 of 
s. 12, Court Fees Act unless the subject-matter of the 
sujt is before it by way of appeal, reference or revi- 
sion, Kerala Varma v. Chadayan Kutti (2) and 
Radharanee Dassya v. Kshetra Mohan Chowdhury 
(3), referred to. 

O. R. P. under ss. 115 of Act V of 1908, 
and 107 of the Government of India Act, 
praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Kumbakonam, dated March 6, 1936, and 
made in A. S. No. 92 of 1935. 

Mr. K. S. Desikan, for the Petitioners. 


E G. Jagadisa Aiyar, for the Respond- 
ent, 
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Judgment.—This is a petition to re- 
vise the order of the learned Subordinate 
Judge of Kumbakonam, dated March 6, 
1936, direcling the rd defendant to pay 
an additional court-fee of Rs. 134-150 on 
his memorandum of appeal presented 
against the judgment and decree of the 
District Munsif of Kumbakonam, in 0. S. 
No. 323 of 1933 on the file of the said 
Court. This order was in supersession of 
the prior order passed by the same learn- 
ed Judge on November 20,1935, in and by 
which he had decided that the correct 
court-fee had been paid. The question is, 
has the learned Judge jurisdiction to -pass 
the order under revision? In a recent 
case reported in Lakshmana Ayyar v. 
Palaniappa Chettiar (1), Venkatasubba 
Rao, J., in a considered judgment held 
that once on an objection taken by the 
office or by a defendant, a Court: applies 
its mind and gives its considered decision, 
it is final and its power to revise the 
valuation is at an end. No other interpre- 
tation is possible on the language of s. 12, 
cl. 1 of the Court Fees Act. I respectfully 
agree with the said decision and set aside 
the order in question? 

But I am invited by Mr. Jagadesa 
Ayyar to go intothe correctness of the said 
order and uphold it under s. 12, cl. 2 of 
the said Act. Granting that the order 
is correct, I donot think I should be justi- 
fied in upholding it on this ground as Il 
would be striking at the principle of 
finality laid down by cl. 1 of the section. 
And 1 would also be setting upa bad 
precedent by encouraging parties and 
Courts to go behind orders once passed 
and indirectly circumvent what is prohibit- 
ed by the sec'ion. Unless compelled to do 
so, I should lke to avoid construction of 
cl. 2 of the section which would lead to 
such a result. [n my opinion, the condi- 
tion precedent to the exercise of powers 
under cl. 2 is that the suit, 4. e., the sub- 
ject: matter of the suit should be before 
the Court of Appeal, reference or revision. 
Tt is unnecessary for me to consider in this 
case whether it should be the whole 
subject-matter as Kerala Varma v. Chada- 
yan Kutti (2) seems to suggest or if part 
of the subject-matteris enough as observed 
by the learned Judges of the Calcutta High 
Courtin Radharanee Dassya v. Kshetra 


Mohan Chowdhury (3) but the suit whether 
(1) 42 L W 354; 158 Ind. Oas. 588; 69 ML J479: 
8 R M 284; A I R 1935 Mad. 927; (1935) M W N 


1114. 
(2) 15 M 181. 


(3) 400 WN 406, 
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whole or in part, must be before the Court 
of Appeal or revision. Were it otherwise, 
it may be contended that whenever there 
is Appeal or revision against an interlocu- 
tory orderin the suit (for instance, an 
order upon an application for injunction 
or attachment before judgment), the Court 
of appeal or revision can gointo the ques- 
tion of court-fee paidin the lower Court 
ifit is brought to its notice that the proper 
court-fee had not been paid. Such a result 
would never have been in the contemplation 
of the Legislature. As the suit is not 
before me, I do not feel warranted in exer- 
cising my powers undercl. 2 ofs. 12 and 
I express no opinion as to the correctness 
or otherwise of the order which igs set 
aside. 

In the result the revision petition is al- 
lowed with costs. 

A. Petition allowed. 


PPP 


. LAHORE HIGH COURT 
First Civil Appeal No. 505 of 1932 
June 2, 1936 
Tax Cuanp AND DALIP SINGH, JJ. 
SHEO RAM AND ofures —DEFENDANTS — 
APPELLANTS 
VETSUS 
LUTA RAM AND ANOTHER—~PLAINTIFFS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, 
0. XXXIV, r. 6—Decree for sale of mortgaged 
property——Preliminary decree specifying judgment- 
debtor's personal liability to pay in cose of insuffi- 
ciency of sale proceeds~-Decree-holder getting order 
under O. XXXIV, r. 6—On appeal preliminary 
decree set aside—-Order passed on application under 
0. XXXIV, r. €, whether operates as 
—Hindu Law-—Debts—Manager—Manager borrowing 
money for ancestral family shop—Liability of 
manager, extent of—~Liability of other co-parceners, 
extent of. 

A decree for sale of mortgaged property under 
s. 88, Transfer of Property Act, can validly provide 
that ifthe proceeds of sale are not sufficient to pay 
the mortgage-debt, the mortgagor should pay the 
balance personally, though the personal decree 
would not be executed until after the property was 
sold and the net sale proceeds were found to be 
insufficient to satisfy the debt. This being so, 
if thé decision about the personal liability of the 
judgment-debtor is incorporated inthe preliminary 
decree, any order passed on an application under 
O. XXXIV, r.6, Civil Procedure Code, would cer- 
tainly flow from the preliminary decree. Therefore, 
if an appeal egainst that preliminary decree succeeds, 
the order or decree under O. XXXIV, r. 6, would ipso 
facto fall to the ground and cannot operate as 
res judicata, Jouna Bahu v. Parmeshwar Narayan 
Mahtha (1), relied on. 

In the case of debts contracted by a manager in 
pursuance of his implied authority in the ordinary 
course of the family business, the manager is liable 
to the extent of his share in the joint family prop- 
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erty and also personally, that is tosay, his sepa- 
rate property is also liable. But as regards the 
other co-parceners, they are liable only to the extent 
of their interest inthe family property unless in 
the case of an adult co-parcener, the contract has 
really been entered into by them as well as by the 
manager or has subsequently been ratified by them 
directly or impliedly by conduct. 

F. C. A. from preliminary decree of the 
Senior Sub-Judge, Ferozepore, dated De- 
cember 23, 1931. . 

Messrs J. N. Aggarwal and A. R. Aggar- 
wal, for the Appellants. 

Lala Achhru Ram, for 
dents. 
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the Respon- 


Dalip Singh, J.—This is an appeal aris- 
ing out of a-suit brought on a mortgage 
executed by one Charta Ram who was a 
manager of a joint Hindu family. The 
mortgage was executed on June 24, 1920. 
Subsequent to that a partition is alleged 
to have taken place between ihe joint 
Hindu family, but it has not been con- 
tested before us that it makes any difference 
for the purposes of this suit. It was held 
atter various defences had been taken by 
the members, of representatives of the 
jcint Hindu family, that the money had 
been borrowed by Charta Ram for the pur- 
poses of the ancestral family shop then 
existing. It was further held that the de- 
fendanis, who were members of the joint 
Hindu family of the deceased were liable 
not only tothe extent of the joint family 
property in their hands but were also 
personally liable. A preliminary decree 
was passed to this effect and a final decree 
was also subsequently passed for sale of 
the mortgaged property. As the sale pro- 
ceeds were insufficient to realize the mort- 
gage debt, an application was also made 
under O. XXXIV, r. 6, to have the de- 
fendants declared personally liable. The 
defendants did not appear to contest this 
application and anex parte order appears to 
have been passed following the judgment. 
given in the preliminary decree that the 
defendants were also personally liable. The 
defendants applied to have this ex parte 
order set aside, but it appeers that this 
applicstion was also dismissed in default 
some time in 1938. Defendants Nos. 1 to8 
appealed from the preliminary decree. The 
only point they raised in the appeal was 
that they were not personally liable. Sub- 
sequently the remaining defendants Nos. 3, 
4, 5,6and 7 also applied to be made ap- 
pellants in the appeal having previously 
teen made respondents by appellants 
Nes. 1t0 8. This application was granted 
subject to all just exceptions and the pre- 
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sent appeal may be treated as one by all 
the defendnats on the question of their per- 
sonal liability. 

A preliminary objection was taken by 
the learned Counsel for ‘the respondents 
that as the decree had been obtained under 
O. XXXIV, r. 6, against all the appel- 
lants and as there had been no appeal from 
that decree, the present appeal was in- 
fructuoys and could not, therefore, be 
heard, the matter being res judicata now. 
After hearing the learned (Counsel I do not 
think there is any force in this objection. 
It has been held by their Lordships of the 
Privy Council in Jouna Bahu v. Parmeshwar 
Narayan Mahtha 1) that a decree for sale 
under s. 88, Transfer of Property Act, can 
validly provide that if the proceeds of 
sale are not sufficient to pay the mortgage 
debt, the mortgagor should pay the balance 
personally, though the personal decree 
would not be executed until after the pro- 
perty was sold and the net sale proceeds 
were found to be insufficient to satisfy the 
debt. This being so, and the decision 
about: the personal liability of the appel- 
lants having been incorporated in the 
preliminary decree, any order pissed on an 
application under O., XXXIV, r. 6, would 
certainly flow from the preliminary decree. 
Therefore, if an appeal against that preli- 
minary decree succeeded, the order or decree 
under O. XXXIV, r. 6. would ipso facto 


fall to the ground. The learned Counsel’ 


for the respondents has contended that as 
the decision in the preliminary decree had 
been appealed against,; the matter was 
open for re-decision by the trial- Court. 
This may be so but as a matter of fact 
no question of re-decision by the trial Court 
arose at all, and in any event, I do not think 
this affects the question that the order 
under O. XXXIV, r. 6, would flow from 
or be consequential upon the decision in the 
preliminary decree. I would, therefore, 
overrule this preliminary objection. 

On the merits, the law on the point is 
Stated in Mulla’s Hindu Law at p. 259, 
para. 234 (iv) and also at p. 269, para. 240. 
It is there laid down that in the case of 
debis contracted by a manager in pursu- 
ance of his implied authority in the ordi- 
nary course cf the family business, the 
manager is liable to the extent of his 
share in the joint family property and also 


(1) 47 0370; AIR 1918 PU 159; 49 Ind, Cas. 
620; 36 M LJ 215; 17 AL J 207; 230 W N 490; 
25 M L T 278; 29 © L J 443; 21 Bom. L R589; 10 
PO 26; (1919) MW N 347; 12 Bu. L T £0 
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personally, that is to say, his separate prc- 
perty is also liable. But as regards the 
other co-parceners, they are liable only to 
the extent of their interest in the family 
property unless in the case of an adult 
co-parcener the contract has really been 
entered into by them as well as by the 
manager or has subsequently been ratified 
by them directly or impliedly by conduct. 
In the case of minor co parceners, only the 
second qualification would naturally arise, 
In this case there is no question of personal 
entry into the contract of any major co- 
parcener nor any ratification by either 
major or minor co-parceners. The law as 
stated in Mulla’s Hinda Law has not been 
contested by the learned Counsel for the 
respondents. He only contended that he 
wished to make it clear that the partition, 
alleged to havetaken placed after the in- 
curring of the debt would not affect hig 
right to recover the debt from the joint 
family property in the hands of any of the 
defendants, Mr. Jagannath Aggarwal does 
not contest this proposition. I would, 
therefore, accept the appeal and vary the 


- decree of the trial Court by holding that 


the appellants defendants are liable for the 
entire mortgage-decree to the extent of the 
joint family property in their hands, irres- 
pective of the partition between them, but 
that their self-acquired property and their 
persons are not liable for the mortgage- 
decree. Of course any self-acquired pro- 
perty of Charta Ram would be liable for 
the debt in dispute. I would, in appeal, 
leave the parties to bear their own costs, 

Tek Chand, J.—I agree. 

D. Appeal accepted. 


PATNA HIGH COURT 
Civil Revision No, 506 of 1936 

March 17, 1937 

AGARWALA AND MADAN, Jd. 

Raja Bahadur Sir RAJENDRA NARAIN 
BHUNJ DEO—PETITIONER 
VETSUS 
DEBI CHOUDHARY AND otHers— 

Oppositp PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 69~—Scope—Sales on same list held in ‘accordance 
with rules of Patna High Court continurng beyond 
at ena Sales whether in contravention of O., XXI, 


r. 69. 

Rule 69 of O. XXI, Civil Procedure Code, does 
Rot refer toa caso where sales on the same sale 
list held in accordance with the rules of the Oourt 
continue beyond the first day. Consequently the 
sales on the same sale list held in accordance with 
the rules of the Fatna High Oourt and Continued 
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d the first day cannot be deemed to have been 

Pee “in contravention of 0. XXI, r. 69. Rang Lal 
Singh v. Ravaneshwar Pershad Singh(1) and Lalmohan 
Chowdhuri v. Nuru Mohamad Talukdar (2), relied on, 
Nand Kishore Singh v. Nagendra Bala Debi (3) and 
Deonandan Thakur v. Hanso Koer (4), followed. — 

O. R. from an order of the District 
Judge, Monghyr. dated April 25, 1936. 

Mr. G. C. Das, for the Petitioner. 

Mr. K. N. Lal, for the Opposite Parties. 

Madan, J.—The civil revision comes 
before us on a reference by a Single Judge. 
The facts are that a sale in execution ofa 
rent decree oblained by the appellant was 
fixed for January 4, 1935. -The sale was 
included inthe sale list for that day, but 
as the sales could not be- finished on that 
day, the Nazir in charge continued them 
on the following day, on which date the 
holding cf the judgment debtor was brought 
to sale and purchased by the appellant. 
On objection filed by the judgment- debtor 
under O. XXI, r. 90, the Munsif set aside 
the sale holding that it wasin contraven- 
tion of O. XXI, 1. 69, having been held 
on adate not advertised in the sale pro- 
clamation and without an express order of 
the Court adjourning the sale. This order 
of the Munsif was affirmed by the District 
Judge on appeal, and this civil revision has 
been filed against that order of the Dis- 
trict Judge and has been referred for 
decision by a Division Bench. The pro- 
cedure adopted in this case was in ac- 
cordance with rr. 14 and 15 of the High 
Court General Rules and Circular Orders, 
Vol. 1, Part 1,Chep. VI, but these rules 
must be held to be invalid if, as contended 
by the judgment debtor, they contravene 
the express provisions of O. XXI, r. 69, 
which runs as follows: = | 

69. (1) “The Oourt may, in its discretion, adjourn 
any sale hereunder to a specified day and hour, 
and the officer conducting any such sale may, in his 
discretion, adjourn the sale, recording his 
reasons for such adjournment : Provided that, where 
the sale is made in, or within the precincts of, the 
Court house, no such adjournment shall be made 
without the leave of the Court. (2) Where a sale 
ig adjourned under sub-r. (1) for a longer period 
than 14 days, a fresh proclamation under r. 67 
shall be made, unless the judgment-debtor consents 
to waive ib; Provided that the Court may dispense 


i consent of any judgment-debtor who has 
Ai een in the proceedings. (3) Every sale 
ghall be stopped if, before. the lot is knocked down, 
the debt and costs (including the costs of the sale) 
are tendered to the officer conducting the sale, or proof 
is given to his satisfaction that the amount of such 
debt and costs has been paid into the Oourt which 


ordered the sale.” 

The question for our decision is whether 
or not this rule applies to the present case. 
For the petitioner we were referred to the 
Privy Council decision in Rang Lal Singh 
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v. Ravaneshwar Pershad Singh (1) which 
refers to r., 291 of the old Code. In that 
case the property was included in the 
monthly sales fixed for July 13, but the 
sales did not begin until July 17, owing 
to the absence of the presiding officer from 
the station, and the property was actually 
sold on July 20. Their Lordships held that 
there wasno irregularity asthe sale was 
held in the course of the monthly sales. 
In that case the sale appears to have been 
held by the presiding officer himself and 
not by a subordinate officer acting under 
his direction, but their Lordships do not 
appear to have contemplated that the 
various postponements of the sale were 
adjournments within the meaning of s. 291. 
In Lalmuhun Chowdhurt v. Nur Moham- 
mad Talukdar (2) a Division Bench of the 
Calcutta High Court pointed out that it 
was the practice of that Court to place all 
properties intended to be sold in execution 
on a list and to proceed with the sales 
from day to day. It was held that when 
sales commenced on the appointed day but 
continued on the following day, there was 
no adjournment within the meaning of: 
O. XXI,r. 69. The same view was taken 
by Single Judges of this Court in Nand 
Kishore Singh v. Nagendra Bala Debi (9) 
and Deonandan Thakur v. Hanso Koer 
(4). Following these decisions I would hold 
that r. 69 does not refer toa case where 
sales on the same sale list held in accord-- 
ance with the rules of the Court continue 
beyond the first day. I allow this civil: 
revision accordingly and direct that the 
executing Court should now proceed to 
consider the other objections raised by the- 
judgment-debtors in their application for 
setting aside the sale. Parties will bear’ 
their own costs in this Court, 
Agarwala, J.—I agree. 


D. Revision allowed. 


(1) 39 C 26; 12 Ind. Cas. 174; 38 I A 200; (1911)2 
MW N 108;10 M LT 161; 13 Bom. L R 823; 140 
L J 334:8 AL J 1173160 WN 1(PO). 

(2) 17 © 152. 

(3) 17 P LT 712; 166 Ind. Cas, 503: A IR 1937 
Pat, 20;3 BR 180; 9 R P 305 (1). 

(4) 17 P L T 882; 167 Ind Oas. 63; A I R 1937 
Pat. 104; 9 R P 375; 3 B R261, 
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LAHORE HIGH COURT 

Civil Revision Petition No. 246 of 1936 

June 19, 1936 

BHIDE, J. 

Musammat GULAB BANO AND oTHERS— 

PETITIONERS 

versus 

ANJUMAN IMDAD BAHMI QARZA— 


OPPOSITE Party 

Co-operatgve Societies Act (II of 1912), s. 43 (1) 
—Award—Death of person before institution of 
proceedings relating to award—Award against him 
—~Haecution of, if can be taken ‘out—lWaecution 
application dismissed—On appeal, execution ordered 
to continue— Revision, if lies—Haxecution. 

An award granted under the Co-operative Socie- 
ties Act, isto be executed in the same manner as a 
decree of a Civil Court and where the defendant 
dies long before the institution of proceedings re- 
lating to the award under the Act, the award 
passed against him is a nullity and cannot be 
executed. Where such anapplication for execution 
is dismissed, but the District Judge on appeal 
directs the execution to proceed, revision against 
his order is maintainable, since the question goes 
to the root of the jurisdiction, the decree being a 
nullity and, therefore,no Court having jurisdiction 
to execute it. Anwarul Hag v. Nazar Abbas (1) 
and Radhakishen Sahanial v, Btharilal Asanand (2), 
referred to. 


O. Rev. P. from an order of the Disirict 
Judge, Camphellpore, dated December 16, 
1935. 


Mr. Barkai Ali, for the Petitioner. 
Sayad Mohsin Shah, for the Opposite 
Party. 


Order.—This is a petition for revision 
arising out of execution proceedings relating 
to an award for Rs. 427-7-0 obtained by the 
Co-operative Credit Society of the village 
Surag in the Attock District against one 
Musammat Sunahran Begam. When the 
award was sought to be executed against 
Nawab Khan as the legal representative of 
Musammat Sunahran Begam, an objection 
was raised that the award was a nullity, 
inasmuch as Musammat Sunahran Begam 
had died long before the date on which the 
award was given. The executing Court 
upheld this objection and dismissed the 
application for execution. On appeal, 
however, the learned District Judge held 
that it had not been shown that Musammat 
Sunahrau Begam had not died between the 
conclusion of the proceedings relating to the 
award and the announcement of the award, 
and that, therefore, it could not be held 
that the award was a nullity. In taking 
this view the learned Judge relied on the 
provisicns of O. XXII, r. 6, Civil Procedure 
Code, and the remarks in the Commentary 
on the Civil Procedure Code, by Mulla at 
p. 168, Edition 10. He accordingly accepted 
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the appeal and directed that the execution 
shc ald proceed according to law. 

‘The present petition has been filed for 
revision of this order and it is contended 
on behalf of the petitioner that there could 
be no question of Musammat Sunahran 
Begam having died between the conclusion 
of the hearing and the annoncement of the 
award as she had died long before the 
institution vf the proceedings relating to 
the award, namely, on January 19, 1928. It 
is also pointed out that no such plea had 
been taken by the Scciety either in the 
execution Court or even in the grounds of 
appeal before the learned District Judge 
and that, therefore, the learned District 
Judge was not justified in deciding the case 
merely on the assumption that Musammat 
Sunabran Begam may have died between 
the conclusion of the hearing and the 
announcement uf the award. “This conten: 
tion appears to me to be sound. ‘There was 
no evidence before the learned District 
Judge to justify the assumption on which 
he based his decision. The question was 
one of fact andit had not been even pleaded, 
Further, the award shows that it included 
interest upto February 27, 1929, and it 
seems, therefore, clear that the proceedings 
relating to the award must have been in- 
stituted long after the date on which Musam- 
mat Sunabran Begam died. An award 
granted under the Co-operative Societies 
Act, is to be executed in the same manner 
as a decree of a Oivil Court and consequent- 
ly as Musammat Sunahran Begam died on 
the date mentioned above, the award must be 
treated as a nullity, vide Anwarul Haq vy. 
Nazar Abbas (1) and Raahakishen Sohantal 
v. Biharilal Asanand (2). The learned 
Connsel for the respondent contended that 
no petition for revisicn lay as the learned 
District Judge could at the mcst be held to 
have erred on a point of law. But the 
question in this case goes to the root of the 
jurisdiction of the executing Court. If the 
award was a nullity, no Court has jurisdic- 
tion to execute it, and the learned District 
Judge was, therefore, not justified in order- 
ing the execulion to proceed. 

ln the end, it was contended that the 
objection asto jurisdiction of the executing 
Court to execute the award was not taken 
at the earlier stages of the proceedings and 
must, therefore, be held to have been 
waived. ‘This contention also does not 


d) 6 Lah. 313; 88 Ind. Cas. 865; AIR 1925 
Lah, 494; 26 PL n 474 

\2) 17 Lah, 32; 159 Ind. Vas, 212; A IR 1935 Lah, 
439; 37P L R 501; 8 R L 358. 
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appear to me to be borne out by the record. 
It is true that there were three applications 
for execution before the present one; but 
it does nct appear thatthe petitioner was, 
served in the proceedings on the first two 
applications. In the third application he 
succeeded on another ground and there was 
therefore, no necessity to raise the objection 
which is now relied on. I accept the peti- 
tion for revision and setting aside the order 
of the learned District Judge, restore that 
of the execution Court. The petitioner will 
get his costs in this Court. 

D. Petition accepted. 
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RANGOON HIGH COURT 
Criminal Revision ct aaa No. 45-B of 
ò 
February 1, 1937 
SPARGO, J. 
MA SEIN MAL AND OTHERS— ÅPPLIOANTS 
versus 
KO AYE WA-— Opposire Party 


Trade mark—Infringement of—Complainant using 
a certain trade mark—Accused using similar label 
with additions—Complainant using new trade marks 
with one of the addttions—Held, complaint should be 
iried in Criminal Court—Criminal trial, 

The complainant was using a certain label for 
his cheroots for 14 or 15 years. The accused began 
to use a label which had been got up to resemble 
‘his label very closely but with certain additions 
to it. Subsequently complainant registered a label 
with further additions but incorporating one of the 
additions introduced by the accused. He filed a 
complaint for infringement of trade mark ; 

Held, that the complainant was entitled to have 
his case tried and the accused entitled to argue 
that complainant had counterfeited his trade mark. 
The case was not oneof a dispute between the 
‘complainant and the accused as to who ie entitled 
to use the label which was introduced by the 
accused, and which should not be brought. Dowlat 
Ram v. Emperor (1), distinguished. 


Cr. R. App. against an order of the 
District Magistrate, Pyapon, dated Janu- 
ary 2, 1937. 


Mr. Khin Maung Gyi, for the Appli- 
cants. 


Order.—This is an application for revi- 
sion of an order passed by the learned 
District Magistrate of Pyapon ordering fur- 
ther enquiry in Criminal Regular Trial 
No. 109 of 1936 of the Court of the Town- 
ship Magistrate, Kaytrklat. It was a case 
concerning trade marks upon cherools. 
The complainant's case was that he had 
used a certain red label divided into three 
compartments for about 14 or 15 years. 
About a year ago he complained that 
certain petsons in Kyaiklat began to sell 
c heroots with a label which had been got 
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up to resemble his label very closely, there 
being only differences in detail, but the 
general oudine being the same. One of 
the dilferences was that there was an ad- 
dition toa woman's name in the first com- 
partment, namely the word patama or first, 
and the flying figure in the middle compart- 
ment wasa leopard and nota tiger; and 


the reference in the third compartment was 


to the ninth cross road and not to the 
sixth. The complainant said tħat he re- 
gistered his trade mark in 1930, and ap- 
parently when he saw reason to believe the 
use by the present applicants ofa label 
which resembled his original label but 
with additions, he proceeded to register a 
label of his own which also resemoled his 
original label but incorporated one of the 
additions that the present applicants had 
included. Thus, in his new label which he 
registered in 1936, there was the word 
patama added to the woman's name but 
the flying figure remained a tiger and the 
reference to the cross road was to No. 6 
cross road. 

Jt is suggested then that the present is 
a dispute between the complainant and 
the accused as to who is entitled to use 
the label which was introduced by the 
accused and it is, therefore, suggested that 
Dowlat Ram v. Emperor (1), has application. 
It is clear that this case has no application 
That was a case in whica both the 
parties had only just started using trade 
marks which were similar in appearance, 
being based upon the same design, with 
slight alterations. The complainant’s case 
here is that he has been using a trade 
mark for lt or 15 years, and that then the 
accused introduced atrade mark, which, if 
used on cheroots, is reasonably caltulated 
to cause it to be believed that those 
cheroots are the cherovsts of the com- 
plainant. I donot say that that case has 
been proved by the complainant. That is- 
for the learned Magistrate who tries the 
case to determine. But the complainant is» 
entitled to have this case tried and a conclu- 
sion on the point reached. Of course, the» 
accused will be entitled to prove that the 
complainant had registered a trade mark 
which contained the words “Ma Seins 
Patama”, and to argue that he had counter: 
feited their trade mark by so doing, and 
they will be entitled to ask the Oourt tc 
draw whatever inferences they think 
proper from this fact. But I donot think» 
that Dowlat Ram's case (|), referred to 
above in the particular circumstances o» 

(1) 32 Cal. 431; 2 Cr, LJ 326, 
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this case shows that it is one which should * 


not be brought, and I, therefore, refuse to 
interfere with the order which has been 
passed by the learned District Magistrate. 


N. Application dismiss d. 





e PRIVY COUNCIL 
Appeal from the Calcutta High Court 
May 31, 1937 
Lord MAOMILLAN, Lorp MAUGHAM, 
SIR LANCELOT SANDERSON, SIr SHADI LAL 
AND SIR Grorae RANKIN. 
Tar SECRETARY or STATE ror INDIA IN 
COUNCIL-—APPELLANT 
VETSUS 
Tus MIDNAPORE ZEMINDARY COM- 
PANY, LIMITED AND OTHERS— 


RESPONDENTS 

Bengal Alluvion and Diluvion Act (IX of 1847), 
ss. 6, 5—Diluvion of land from permanently settled 
estate—Re-appearance on old site—Whether “ added” 
land—Liability to land revenue—Land revenue, 
abatement of, in respect of washed away land— 
Position, if affected—“ Lost“ in s. 5—Whether 
means lossof title—Limitation Act (IX of 1908), 
Seh. I, Art. 16—Land wrongly treated asadded land 
—Government taking khas management —Rents settled 
on tenure-holders under s. 104, Bengal Tenancy Act 
(VIII of 1885)—Suit tenure-holders, for recovery of 
rent—Art. 16, whether applies. 

Lands originally part of a permanently settled 
estate which having been washed away Kave re- 
appeared “ cannot be said to have been added to 
-the estate to which they already belonged,” within 
the meaning of s.6, Bengal Alluvion and Diluvion 
Act, 1847. Buch land is not assessable to land 
revenue as such, whether or not any abatement of 
revenue had been granted on account of the diluvion, 
unless perhaps it is shown that on the reduction 
being made the lands in some way ceased to form 
part of the original estate or that they were aban- 
doned so asto merge again into the public domain. 
Abandonment must depend onthe intention of the 
person alleged to be giving up a legalright. It 
cannot beright to draw such aninference from the 
attitude of a zemindar who simply pays the land 
revenue legally demanded from him by the Revenue 
Authorities. |[p. 884, col. l; p. 835, col. 2.) 

Title or ownership isnot affected by submersion 
in water or reduction of land revenue in respect of 
lands washed away, nor isabandonment proved by 
acceptance of such reduction Secretary of State 
for india v. Fahamidunnissa Begam (l), explained, 
Lopez v. Muddun Mohan Thakoor (3), referred 
to 


“ Lost” in s.5 of Act IX of 1847, does not refer 
to loss of title but to loss of cultivable value. 

In respect of certain lands wrongly treated as 
“added lands” the Government took the estate Into 
khas management, and under e, 1031, bengal Tenancy 
Act, settled and imposed rents on  tenure-holders 
who brought a suit for recovery of rents paid : 

Heid, that such rents were not arrears of revenue 
though they may be recoverable as public demand 
and unless itcould be shown that by some enact- 
ment they had been made to come under that des- 
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criptidn or had been made recoverable as arrears of 
revenue, Art. 16, Limitation Act, could not be ap- 
plied to them. [p. 886, col. 2.] 


Messrs. A.M. Dunne, K. C. and J. M, 
Pringle, for the Appellant. 

Messrs. L. DeGruyther, K, C, S. A. 
Kyfiin and H. Rk. Majid, for the Respon- 
dents. 


Lord Maugham.—In this case 14appeals 
to His Majesty have been consolidated, 10 
being brought by the Secretary of State for 
India in Council and four by the Midnapore 
Zemindary Company, Limited. Six of the 
former group (Nos. 6, 7, 8, 10,11 and 15 of 
1931), will be first dealt with. They arise 
out of six suits which were brought in 1921 
and 1922 by the Midnapore Zemindary 
Company, Limited (the plaintiff company 
now respondents) and were tried by the 
Subordinate Judge of Rajshahi in 1997, 
The suits were numbered 21, 450, 451, 94, 
93 and 454. In each the plaintiff com- 
pany's case was that in the suit lands they 
had the right of a permanent tenure-holder 
at a fixed rate of rent and their claim was 
for a declaration of the invalidity of certain 
proceedings taken by the Revenue Authori- 
ties in the course of which orders had been 
made purporting to enhance their rent. 

The facts as to the plaintiff company's 
title are not in dispute and it is unneces- 
sary to refer to them in detail. All the land 
in question, which lie in different districts 
along the sides of the River Padma, had 
been part of a permanently settled estate, 
Tauzi No. 523 of the Murshidabad Uollec- 
torate at the time of the Permanent Settle- 
ment (1793). The plaintiff company's posi- 
tion in four of the suits was that of holders 
of patni which had been created in 1836 and 
1866. In suits Nos. 94 and 95 they had 
permanent tenure at a fixed rent, held not 
directly from the zamindars but from in- 
terme:liate tenure-holders whose right 
dated back to 1814 and 1835, respectively, 
In suit No. 95 two out of their three sub- 
tenures were darpatni and a sepatni tenure: 
one—granted in 1860—was an ordinary 
sub-tenure at a fixed rate of rent. In suit 
No. 9£ one sub-tenure only is involved: it is 
not of patni character and was granted in 
1896. 

The Revenue Survey in this part of Bengal 
took place in 1853-54 and showed the suit 
lands to be dry land of the revenue paying 
estate (touzi-mahal). In 1867-68 there was 
another survey (called a Diara Survey as 
its purpose was to ascertain the effect of 
fluvial action upon the lands) and the suit 
lands (with other lands) were shown to be 
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then under water, in consequence whereof 
a deduction was, in 1871, made from the 
revenue payable by the zemindars to 
Government, the deduction being made 
pursuant tothe provisions of s. 5 of the 
Bengal Alluvion and Diluvion Act (IX of 
1847). The permanent tenure-holders 
received no abatement of rent and it would 
seem that they claimed none. In 1913, 
the locality was again surveyed and action 
taken to assess the land revenue, Pro- 
ceedings under Chap. X of the Bengal 
Tenancy Act, 1885, were’ begun. Under 
s. 104 of the Act, the Revenus Officer 
having prepared a record of rights, took 
steps to settle fair and equitable rents for 
tenants of every class including the 
painidars and to prepare a settlement 
rent roll. The lands in suit having re- 
appeared above water were treated as 
land “added to[an] estate paying revenue 
directly to Government” within s 6 of 
Act IX of 1847. The Settlement Officer 
after some hesitation by order dated March 
18, 1919, proceeded to fix for these lands 
rents according to their value, disregard- 
ing the contractual rent fixed in per- 
petuity by the tenure-holders’ leases. 
A much higher rent having thus been 
imposed upon the tenure-holders a cor- 
responding assessment to revenue was 
made upon the zemindars. The zemindars, 
after some vyacillation, refused to accept 
settlement on the terms offered with the 
result that Government proceeded to hold 
the estate khas paying malikana to 
them. 

The plaintiff company contend that the 
lands in suit being part of a permanently 
settled estate cannot validly be subjected 
to a fresh assessment of land revenue, 
notwithstanding that they have re-appeared 
after abatement of revenue had been 
granted while they were under water. The 
plaintiff company contend further that if 
the lands can be re-assessed to revenue, 
the Settlement Officer acting under s. 104 
of the Bengal Tenancy Act could not fix 
a rent according to the assets of the 
tenures without regard to the fixed rent 
at which they were held. The Trial Judge 
accepted the plaintiff company’s contentions 
on both points. In the High Court the 
plaintiff company succeeded on the second 
point but not upon the first, the learned 
Judges (Mukerji and Mitter, JJ.) being of 
opinion that in view of the abatement 
of revenue granted in 1871 the suit lands 
were “added” lands within s. 6 of the 
Act of 1847. In the six appeals which 
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their Lordships are first considering, the’ 
Secretary of State in Council maintains 
the right of the Settlement Officer to dis- 
regard the contractual rate of rent and 
contends that the Civil Court has no juris- 
diction in the matter. 


The validity and character of the in- 
terest which the plaintiff company have 
in the lands in suit may first he noticed. 
By the Permanent Settlement Regulation 
(I of 1793) it was made clear that land 
held under the zemindar would be ans- 
werable for the revenue in common with 
the rest of the estate in case of default 
in payment by the zemindar, but that the 
rent payable to the zemindar would nut 
be entered in Government records nor 
would the zemindar’s grant or transfer be 
allowed to affect the rights or claims of 
Government any more than if it had 
never taken place. Government at the 
same time reserved the right to make 
regulations for the welfare of dependent 
talugdars, raiyats and other cultivators of 
the soil. Atfirst the zemindar was restric- 
ted in granting leases by a condition that 
the tent should not be fixed for a period 
exceeding ten years. This restriction was 
removed in 1812. The Bengal Patni Taluk 
Regulation (VIII of 1819) confirmed the 
validity of tenures at a rent fixedin per- 
petuity. and proceeded to define, confirm 
and regulate the particular classes of such 
tenures called patni taluks and the der 
pendent tenures thereunder called dar- 
patnis, sepainis and so forth. It may be 
noticed here that the recognition of the 
right to let and sub-let at a fixed rent in 
perpetuity was given (as appears by the 
preamble to the Regulation) by way of 
abandonment of all intention or desire to 
have the old limitation to ten years enforc- 
ed as a security to the Government revenue. 


Two substantial questions, apart from 
a minor point on limitation of action to be 
considered later, arise for decision. First, 
is there power under Act IX of 1847 
‘which applies to the provinces of Bengal, 
Bihar and Orissa) to assess the land in 
question as being lands “added to any 
estate paying revenue directly to Govern- 
ment’ within the meaning of s. 6 of the 
Act mentioned ? Secondly, if the lands are 
“added” to the estate within the meaning 
of s. 6, does this bring them within s. 104 
of the Bengal Tenancy Act with the result 
that the Revenue Officer (subject to com- 
pliance with s. 103-A) has to settle fair 
and equitable rents for tenants of every 
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class including all (or some) of the res- 
-pondents ? 

Both questions involve elements of con- 
siderable difficulty. If the first, which their 
Lordships will proceed to examine, is ans- 
wered in the negative, the second will 
not arise. 

The Act of 1847 was considered with 
great care by the Judicial Committee of 
the Privy Council in an appeal from the 
High Ceurt of Calcutta entitled Secre- 
tary of State for India v. Fahamid- 
unnissa Begum (1). The case was twice 
argued, and was finally disposed of before 
a Board of six consisting of Lord Watson, 
Lord Hobhouse, Lord Herschell, Lord 
Macnaghten, Sir Barnes Peacock and Sir 
Richard Couch. The headnote, the first 
part of which is taken textually irom the 
Judgment delivered by Lord Herschell is 
as follows:— 

“Although by the legislation prior to 1847 it 
was intended to bring under assessment lands not 
included in the Permanent Settlement, whether they 
were waste or gained by elluvion or dereliction, 
yet all such lands as were comprised in permanently 
settled estates were to be rigorously excluded from 
further assessment. Lands so comprised which had 
become covered with water and afterwards reformed 
were not lands ‘gained from the river or sea by 
alluvion or dereliction’ within the meaning of the 
said legislation, which was confined to lands so 
gained ‘since the period of the settlement’. The 
intention and effect of Act IX of 1847 were 
merely to change the mode of assessment, not to 
extend in any way the liability to assessment, so 
as to include in such liability land reformed on 
the site of a permanently settled estate; the revenue 
of. which had been paid without abatement since 
the Permanent Settlement.” 

The last sentence indicates the ground 
on which the appellant has sought to dis- 
tinguish this case. In the present instance 
the zemindars as already mentioned have 
had the advantage of the deduction made 
in 1871 from the revenue of estate No. 523 
of Rs. 4,034 in respect of the 28,087 bighas 
of land which had, as the phrase goes, 
“been washed away” from that estate, 
In the case decided by the judgment 
mentioned, the proprietors of the mouza 
had obtained no such relief. In that case 
an area of land which in 1792 amounted 
to 10,042 bighas had been reduced to only 
652 bighas in 1859 when the Thakbust 
survey (t. e, the survey preliminary to 
the regular survey) was made. When the 
regular survey was made even the remnant 
of 6ə2 bighas had disappeared. By the 
year 1877 some 2,000 bighas had re- 
appeared, and it was these 2,000 bighas 
which the Revenue Officials had purported 
to assess. They had, erroneously as it 

(1) 171A 40; 17 O 590; 5 Sar, 391 (PO), 
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turned out, disputed the identity of the 
land which had re-appeared as part of the 
site of the permanently settled estate; and 
they had also contended that in any case 
the land was land that had “accreted since 
the last previous survey” and was there- 
fore liable under the Act to be treated as 
“added land”. 

This last contention was based upon a 
view which had at one time found favour 
with the Courts of Bengal, namely, that 
the Act asa matter of procedure and evi- 
dence had made the former survey map 
conclusive as to the original limits of 
each permanently settled estate, and, there- 
fore, made the comparison of the two maps 
by the Revenue Officer conclusive on the 
question of what had been washed away 
from and asto what had been added to 
the estate. This was an attractive view 
and it would have had the incidental ad- 
vantage of preventing a quantity of litiga- 
tion including the appeal now before their 
Lordships. It was, however, decisively nega- 
tived by the Full Bench of the High 
Court of Calcutta when the case which was 
the subject of the appeal to the Board 
just mentioned was before it [f/ahamidan- 
nissa Begum v. The Secretary of State for 
India in Council (2)}. The Full Bench, 
overruling three previous decisions, came 
to the conclusion tnat the comparison” of 
the maps was not conclusive and that 
what was meant was that the comparison 
was “to set the Revenue Authorities in 
motion,” and that they were then, on the 
best materials they could procure, to pro- 
ceed to assess what they deemed to be 
assessible. This decision was accepted as 
correct by the Board and has since then 
been acted uponin Bengal; and it was 
not questioned before their Lordships, who 
must consider the question which now 
arises for decision on the footing that itis 
a correct interpretation of the Act. 

It should be observed at the outset that 
Lord Herschell’s judgment so far as it dealt 
with the question whether the Act of 1847 
Was applicable to land reformed on the 
site of a permanently settled estate laid no 
stress on the circumstance that the revenue 
assessed on the land had been paid with- 
out abatement since the Permanent Settle- 
ment. ‘here are three stages in the Tea- 
soning which led the Board to its conclu- 
Sion. First, the termsof s. 1 of the Act 
were said to show thut the intention of the 
enactment was merely to alter the machi- 
nery of assessment and not to subject to 

(2) 14 O 67. 
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assessment lands not liable thereto under 
the previous law. (lt might perhaps be 
more accurate to subs. ibue the word “main- 
ly’ for the word “merely”). Secondly, it 
was shown that under that law all lands 
comprised in permanently settled estates 
were entirely excluded from further assess- 
ment, and some solemn declarations of the 
Government in that sense were referred to. 
' Thirdly, the terms of the Act of 1847 were 
examined with a view of showing, not 
only that no violence was done tothe lan- 
guage of the enaciment by rejeeting a 
construction that would lead to the conclu- 
sion that owners of permanently settled 
estates might be liable to further assess- 
ment because they had saffered the mis- 
fortune to be deprived for a time of part 
oftheir lands by an incursion of the sea or 
river, but also that it would be straining 
“the language to include ins.6o0f the Act 
such a case as that with which their Lord- 
_ ships were then dealing, and that on the 
simple ground that lands originally part 
of a permanently settled estate “cannot be 
said to have been added to the estate to 
which they already belonged.” 

It should also be noted that the Full 
Bench of the High Court of Calcutta had 
unanimously come to the same conclusion 

as that embodiedin Lord Herschell’s judg- 
ment and for the same reasons; and they 
too did not rely on the fact that no re- 
mission of land revenue had been obtain- 
“ed. Mitter, J. expressed the conclusion on 
this point very succinctly :—“The provi- 
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a reduction of assessment under s. 5, it 
might indeed still have been argued if 
the matter were res integra thats, 6, is so 
worded that these lands on their re-ap- 
pearance after being submerged ought to 
be treated as “added” lands; but it seems 
to their Lordships that every line in the 
judgment of Lord Herschell applies on that 
bypotkesis. They would still not be added 
lands in any true sense. That judgment 
has often been cited and followed, and it 
would seem much too late to question the 
force and validity of the reasons which led 
the Board in 1889 after much considera- 
tion to their conclusion. Nor do their 
Lordships see any good reason for doing 
80. 

What then is the ground for contending 
that, when a reduction in the sidar jama 
is made under 8.9, in respect of lands 
washed away, there is any alteration in 


the title or ownership of those lands? It 


is to be noted thats. 5, is prima facie not 
dealing with a question of title at all. 
The general law on the subject of land 
“diluviated,” to use the expression 
used in India in these cases, or on the 
subject of accretion is not in doubt. It was 
very clearly expressed in the year 1870 in 
a judgment of the Board delivered by 
Lord Justice James [Lopez v. Muddun 
Mohun Thakoor (3)|. Dealing with Regula- 
tions which were in force prior tc the Act 
of 1817 he showed beyond doubt that land 
forming part of a mougah on the banks of 
the Ganges, which had gradually been 


~ sions of Act IX of 1847 are,” he said, “‘ap- 
plicable to lands gained from the sea or 
‘from rivers by alluvion or dereliction. But 
“land re-formed on the site of an estate, 
the proprietary right in which is vested in 
“a private individual, does not fall under 
“the category of lands gained from the sea 


washed away and submerged, but which 
had ultimately been re-formed on the ori- 
ginal site, had never ceased to be the 
property of the original owner or his assigns. 
"The site is the property, and the law knows 
no difference between a site covered by 
water and a site covered by crops, provided 


‘or from rivers by alluvion or dereliction.” 
~ Tt seems to their Lordships that the 
reasons on which these judgments are based 
“must be regarded as of general applica- 
tion to lands which formed part of a per- 
manently settled estate, whether or not the 
sadar jama ofthe estate has been reduced 
‘because of land having been washed away 
from the estate, unless—and this seems 
to be the only possible qualification—it 
can be shown that when the assessment 
‘was reduced, the lands which had been 
“washed away or lost had in some way 
ceased upon the reduction being made to 
form a partof the original estate. Ifthe 
lands have remained part of the original 
Permanent Settlement but have received 


the ownership of the site be ascertained." 
There is, however, a passage in the judg- 


ment which no «doubt requires con- 
sideration in a proper case. It is as 
follows :— 

“Their Lordships, however, desire it to be 


understood that they do not hold that property 
absorbed by a sea or a river is under all cir- 
cumstances, and after any lapse of time, to be 
recovered by the old owner. It may well be that 
it may have been so completely abandoned as to 
merge again, like any other derelict land, into 
the public domain, as part-of the Sea or River of 
the State, and so liable to the written law as to 
accretion and annexation.” 


_Leaving aside for the moment the ques- 
tion of abandonment, it seems to their 


(3)13 MIA 467;5BL R521; 14 WR11;2 Suth, 
836; 2 Sar, 594 (P 0). ; 
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Lordships to be clear that s. 5 doe3 not 
purport to transfer the title of the site 
which has been covered by water. All 
that is predicated as to the land is that 
it “has been washed away from or lost 
to any estate paying revenue directly to 
Government.” In other words the caltiv- 
able soil (though of course not the site) has 
been washed away and the river now 
flows ovef tha site, s) that under normal 
circumstances no income can be derived 
from it. Tae legislature must be taken to 
have been well aware that this alone 


would not avail to shift the title of 
the site from the zemindar to the 
Government. 


On the other hand the operation of 
s. 6 is very different. The assumption 
there is that land has been added to an 
estate paying revenue to the Government. 
In such a case in India under Regula- 
lation XI of 1825 it was provided that if 
gained by gradual accretion, “it should 
be considered an increment to the tenure 
of the person to whose land or estate it 
is thus annexed.” Section 6 refers to 
cases of gain, or acquisition by means of 
gradual accession of lands which, at any 
rate In a normal case, are assumed not 
to have been part of “ithe estate paying 
revenue directly to the Government,” since 
the land is added to that estate. In a words. 5 
is dealing, prima facie at least, with a loss 
of cultivable value, while s. 6 is dealing 
with an acquisition of title by means of 
accretion. 

_ Next, it is to be noted that when on 
inspection of the new map, made after an 
interval of not less than ten years from 
the date of the previous Survey, ib appears 
that land has been washed away from or 
lost to the revenue-paying estate, the 
Revenue Authorities are not given any 
discretion as to their action. Not only 
ate the words mandatory, but they are 
directed “without loss of tims" to make 
the deduction. There is no room here for 
an implication of any negotiation with 
Khe zemindars. No application whatever 
by them is necessary. still less can it be 
eight to postulate an implied bargain with 
them. They are entitled to say to the 
Revenue Authorities, “Observe, gentlemen 
that we make no contract with you and 
‘hat we give up none of our rights, All 
we desire is that you shall perform your 
statutory duties under the Act.” In these 
urcumstances their Lordships, with great 
espect to the opinion expressed by 


Mukerji and Mitter, JJ + are. unable to. 
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take the view that the effect of an abate- 
ment of revenue taken forthe portion of 
the estate washed awav must be regarded 
as an abandonment of that portion of the 
estate for the benefit of the public domain. 
Abandonment must depend on the inten- 
tion of the person alleged to be giving 
up alegal right. It cannot be right to 
draw such an inference from the attitude 
of azemindar who simply pays the land 
revenue legally demanded from him by 
the Revenue Authorities. It may be observ- 
ed that hemay have been paying land 
revenue for ten years in respect of lands 
wholly or partly submerged. He may be 
using the river bed for a wharf, a jetty, 
or some. other building, and there may 
be evident signs that the river for the 
sea) is now receding. The deduction to 
which he is entitled under s. 5 may be 
small as compared with the present value 
of the land covered as it is with water 
and trifling as compared with its future 
value if the river recedes. Yet the section 
is wholly silent as to any right being 
given up by the proprietor, and it seems 
to their Lordships that to make an impli- 
cation that his title to the lands is being 
taken away is without justification. In the 
present case there is a further cogent rea- 
son against a presumption of abandonment. 
The appellants and their predecessors as 
permanent tenure-holders had continued 
to pay their rents without abatement to 
the proprietors who had accepted these 
unabated rents without demur. This seems 
to be quite inconsistent with the assump- 
tion that a part or parts of the estate from 
which the zemindars were continuing to 
receive rents had been abandoned to the 
Government. 

It must be admitted that the Act in quese. 
tion was not very carefully framed, an 
observation which had been made before in 
reference to the legislation of Bengal at 
soearly a date as 1847. Their Lordships 
have been perfectly aware of the fact that 
unless “added” lands within the meaning 
of s. 6, can be held to include lands which, 
having been the subject of an abatement 
of sadar jama under s. 5, have re-appsared 
above the waters, there is noexpress pro- 
vison for anv land revenue being payable 
in respect of those lands. For the reasons 
above given, and being satisfied that the 
title to the submerged lands has remained 
with the original proprietors, their Lord- 
ships cannot hold that the word “added” 
ought to be given so artificial a meaning 
as to include, in addition to lands the.. 
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title to which has accrued in a true serise 
tothe permanently settled estate, lands 
which have all along remained part of that 
estate but have been exempted from reve- 
nue because they were at some previous 
date covered by water. It may be asked, 
what then is the position from the reye- 
nue point of view when the land or a 
portion of it emerges? ‘There are two pos- 
Sible views: the first is that an implication 
may be derived from the Act that when 
lands re appear after a deduction has been 
given, there ought to be a corresponding 
re-instatement of the proper proportion of 
the sadar jama ; the second is that the case 
of re-appearance has not been dealt with, 
and in other words that itis casus omissus 
in the Act. Their Lordships are unable to 
deal with the first view in the absence of 
any argument upon it : there are no doubt 


serious difficulties which will have 
to be duly censidered if the Gov- 
ernment makes a claim of the kind 


indicated. As to the second possible 
view, it may be pointed out that until 
the Act came into force in Bengal, Bibar 
and Orissa in 1847, the Government of 
Bengal while duly assessing with revenue 
alluvial increments to permanently settled 
estates, had not previously provided for 
any deduction being made from such 
estates if lands had been “washed away.” 
In 1847 it may have been thought that 
the possibility of such lands re-appearing 
in the case of permanently settled estates 
was not sufficiently important to need 
special legislation. In any case a possible 
defect of that kind in an Act concerned 
with taxation cannot alone be a ground 
for implying a clause imposing an 
obligation on the subject for which there 
is otherwise no warrant. 

Their Lordships’ conclusicn on this part 
of the case is that the appeals in the 
Title Suits Nos. 21, 94,.95, 450, 451 and 454 
must be dismissed with costs. 

The remaining eight appeals arise out 
of four money suits whereby the plaintiff 
company sought repayment from Govern- 
ment of rents which Government had 
realised from them on the basis of the 
settlement proceedings and in addition 
to the fixed rents of their tenures. Four 
of these eight appeals are brought by 
the Secretary of State in Council and are 
governed by the result of the six appeals 
already dealt with by their Lordships. 
Theee are appeals Nos. 9, 12, 13 and 14 of 
1931, which accordingly fall to he dis- 
missed, 
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In the four appeals brought by the 
plaintiff company (Nos. 23, 21, 22 and 26 of 
1931) they complain that the trial Court 
and the High Court heve by an error applied 
against them Art. 16 of the First Schedule 
to the Limitation Act (IX of 1908). By 
the terms of that article it applies to suits 
“against Government to recover money 
paid under protest in satisfactjon of a 
claim made by the Revenue Authorities 
on account of arrears of revenue or on 
account of demands recoverable as such 
arrears.” For such suits the period of 
limitation prescribed is one year from 
the time whenthe payment is made. If 
this article be not applicable to the’ 
present cases, learned Counsel for, the 
Secretary of State do not resist the plaint- 
iff company’s claim as being barred in 
whole orin part by any other article. 
The sums claimed by Government were 
claimed as rents payable by the plaintiff 
company for lands held by them: being the 
rents “settled” by the Settlement Officer 
under s. 104o0f the Bengal Tenancy Act 
(VILL of 1885). Such rents are not arrears 
of revenue and unless it can be shown that 
by some enactment they have been made 
tocome under that description or have 
been made recoverable as arrears of 
revenue, Art. 18 cannot be applied to 
them. The learned Trial Judge appreciated 
that the money realised was really “patni 
rent’ but considered that as Government 
was holding khas the lands of a recusant 
proprietor the demand was recoverable 
as arrears of revenue. This, however, 
would not follow unless some enactment 
has provided to that effect. In the High 
Court the Bengal Land Revenue Sales 
Act (Bengal Act VIL of 1868) which amend- - 
ed and extended an Act of similar title 
— viz. Act XI of 1859, was thought to have 
supplied the necessary provision by 
defining the word “revenue” to cover 
“every sum annually payable to Govern- 
ment bythe proprietor of any estate or 
tenure in respect thereof.” This would 
mean that the plaintiff company’s tenures 
could, for arrears of rent, be sold by the 
Collector without “certificate procedure” 
and without referenceto the Civil Court, 
in like manner as an estate may be sold 
for default in payment of the revenue. 
Learned Counsel for the plaintiff company 
disputed this reading of the Acts of 1859 
and 1868, maintaining that as his clients 
did not hold directly under Government 
they were not “proprietors” within the 
meaning of the latter Act, Upon this 
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point learned Counsel for the Secretary 
of State did not seekto uphold the High 
Court’s view and their Lordships have not 
had occasion to construe the Acts in ques- 
tion. He argued only that the claim to the 
enhanced or settled rents came within 
the Bengal Public Demands Recovery Act 
(Bengal Act III of 1°13) citing in parti- 
cular Art. 8 of the First Schedule thereto. 
This, however, would not, in their Lordships 
view, assist to bring into operation Art. 16 
of the First Schedule to the Limitation 
Act which requires for its application 
that the demand, if not for arrears of 
revenue, should be “recoverable ag such 
arrears.” To show thati it is recoverable 
asa “public demand” is not to the point. 
The result is that these four appeals by 
the plaintiff company should be allowed, the 
decrees of the High Court seb aside, and the 
decrees of the Trial Courts in Suits Nos. 440 
of 1924,104 and 105 of 1925 and 42 of 1926 
varied by including those items of the 
plaintiff company’s claim which have been 
disallowed as barred by limitation: interest 
at 6 per cent. per annum from date of 
each payment till realisation will be allow- 
ed on such additional items as well as on 
the items already decreed: also the usual 
interest on the decretal sum (including 
costs) at $ per cent. If not sooner ascertain- 
ed the exact sum to be decreed in each 
suit will be ascertained, in default of 
agreement, by or under direction of the 
HighCourt. Inlieu of the order for costs 
made by the Trial Judge in these four suits 
the order will be that the plaintiff company 
do get their costs of the Trial Gourt: 
they will also get their costis in these 
cases of the appeals to the High 
Court. 

Their Lordships will humbly advise 
His Majesty in accordance with their con- 
clusions on the various appeals as above 
stated. 

The plaintiff company will get from the 
Secretary of State in Council their costs 
of the consolidated appeal. With regard 
to the appeal arising out of asuit No. 452 
of 1922 in which special leave to appeal 
was granted on June 26, 1933, which 
appeal was subsequently abandoned, the 
plaintiff company must pay the Secretary of 
State's costsin connection with that order 
and there will be a set off as 
regards these cosis against the costs 
of the consolidated appeal which the 
Secretary of State must pay to 
the plaintiff company. There will be no 
order for costsin the case of respondents 
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Nos. 5,6,7,8 and 19 (4) (minors who 
appear by Profulla Kumar Guha) who did 
not take part in thehearing before either 
Court in India and who need not, in their 
Lordships’ opinion, have sepirately contest- 
ed this appeal. 

D. Order accordingly. 

Solicitors for the Appellant:—The Solici- 
tur, India Office and Messrs. Burton Yeats 
& Hart. 

Solicitors for the Respondents:—Messrs, 
Burton Yeats & Hart, Francis & Harker, 
and The Solicitor, India Office. 
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— RESPONDENTS 

Vendor and purchaser—Contract of sale —V endor 
failing to complete sale—Remedy of purchaser— 
Specific Relief Act (I of 1877), s. 19—Property sold 
transferred to another—Compensation for breach vf 
contract- Right of vendee—Compensation, meaning 
of —Assessment—Principles—Contract Act (IX of 
1872), s. 73. 

When a purchaser of immovable property has 
entered into a contract of sale and paida deposit 
and, when the time for completion comes, the ven- 
dor fails to complete, the purchaser has two alter- 
natives open to him, the second being again sub- 
ject to alternatives. He can (L) treat the contract 
as rescinded and gue either in equity to be placed 
in the position he would have been had it never 
been made, orat law for any money that he has 
parted with as money received by the other side 


‘for a consideration that has wholly failed. (2) He 


can treat the contract as on foot and (a) either 
ask for damages for its breach, or (b) seek the 
remedy of specific performance 

Where the vendee choosesto keep the contract 
alive by suing for specific performance and damages 
for its breach on the ground that the vendor has 
transferred the property sold, to a third person who 
was aware of the sale transaction and that it con- 
tained a clause as to damages for failure to execute 
the sale~-deed, under s 19, Specific Relief Act, the 
vendes is entitled to obtain comp2nsation either 
in addition to or in substitution forsuch perform- 


ance, 

Section 19, Specific Relief Act, gives tothe Court full 
discretion in the matter of assessing the compensation. 
Compensation may often have to be measured by 
the same rule as damages in an action for the 
breach. The word ‘compensation’ used in s, 19 of 
the Specific Relief Act, should, therefore, be under- 
stood in the sense of damages contemplatzd in s, 73, 
Contract Act, which has been held in India to 
apply to cases of breaches of contract to sell im- 
movable property, As s. 73, Contract Act, says the 
damages areto be awarded as compensation for 
any loss or damage arising naturally inthe asual 
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course of things from the breach of contract, if so, 
the vendees must prove that they sustained some 
loss or damage flowing a8 a consequence from the 
‘breach. Mahammad Mazaharal Ahad v. Mahamad 
Azim-ud-din (2), Skinner's Co. v. Knight (8) and 
Motilal Bajaj v. Seth Jamnadas (4), relied on. 

Where as a result of a compromise with the 
subsequent purchaser the vendees have obtained 
- more than they deserved, the Court would be exer- 
cising its discretion rightly in refusing to award 
any more sum as damages. 


F.C. A. from the decree of the Court of 
the Additional District Judge, Hoshangabad, 
oa September 27, 1932, in C. S. No. 17 of 
19380. 

Mr. N. T. Mangalmoorti, for the Appel- 
lants. 

Messrs. J. Sen and B. L. Gupta, for the 
Respondents, 


Stone, C. J.—This is an action which 
was brought by the plaintiffs, now the ap- 
pelants before us againsta number of de- 
fendants of whom it is only necessary to men- 
tion the firet defendant and the original 
fifth defendant who is now after the striking 
out of the forth defendant, the fourth 
defendant. The first defendant had sold 
certain property to the plaintiffs. Later 
she transferred her title to the fourth 
defendant and as a consequence was unable 
to,convey it tothe plaintiffs. The plaintiffs 
accordingly sue her and the fourth defend- 
ant for specific performance, alternatively 
for damages, The fourth defendant, at the 
time of his purchase from the first defend- 
ant, was aware of her transaction with the 
plaintiffs and was also aware that that 
transaction contained a clause “if I fail to 
execute the sale-deed and register the same 
as agreed within eight days, then I will pay 
you damages of Rs. 10,000 besides the 
earnest money of Rs. 2,000". As a collateral 
agreement to the contract of purchase, he 
on Apri] 29, 1929, entered into an agreement 
whereby he undertook to indemnify the 
first defendant up to Rs, 10,000 in case 
damages were ordered to be paid by a 
Court in any ection that the plaintiffs might 
bring under the contract of purchase. 

The plaintiffs brought this action as 
aforesaid and ecmpromised with the fourth 
defendunt on terms that he would pay to 
them as damages the sum of Rs. 3,15]. 
The learned trial Judge had to consider as 
one of the issues issue No. 8, “What damages 
did plaintiffs suffer for the failure of 
defendanis Nos. 1, 2 and 3 to make the sale 
in question” by which I understand is 
meant “to convey the property agreed to 
be sold.” The learned trial Judge's finding 
on that is that the plaintiff suffered no 
damages, or rather, there is no evidence to 
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prove that the plaintiff suffered any 
damages. Hence issue No. 8 is answered in 


the negative. It is, therefore, cleur that the 
learned trial Judge did not consider that 
the Rs. 2,000 earnest money, that was 
admittedly paid atthe time of agreement, 
could be recovered by way of damages. 
The plaintiffs now urge that in addition 
to the Rs. 5,151 damages which they have 
recovered by compromise from the fourth 
defendant they are entitled to Rs. 2,000 as 
earnest money which they had admittedly 
paid to the first defendant. The learned 
Judge who tried the case in fact held that 
the earnest money was io be refunded. 
But the matter was re-considered by the . 
learned Judge who succeeded him. Having 
in view ss. 43 and 44 of the Indian Contract 
Act, he sppears, on that ground, to have 
concluded that, as a consequence of the 
settlement with the fourth defendant, the 
remedy against the first defendant was- 
lost. I say nothing more as to this than 
that I am not convinced that the first 
defendant andthe fourth defendant are in 
such a position as to fall within s. 43 of the 
Indian Contract Act, it being observed 
that the fourth defendant was never a 
party to the contract of sale. But that 
does not conclude the matter in the appel- 
lants’ favour. 


I think the matter can be expressed AS... 


follows: Whena purchaser of immovable 
property has entered into a contract of ` 
sale and paid a deposit and, when the time 
for completion comes, the vendor fails to 
complete, the purchaser has two alternatives 
open to him, the second being again subject 
to alternatives. He can (1) treat the 
contract as rescinded and sue either in 
equity to be placed in the position he would 
have been hadit never been made, or at 
law for any money that he has parted with 
as money received by the other side for a 
consideration that has wholly failed. (2) 
He can treat the contract as on foot and 
(a) either ask for dagmages forits breach, or 
(b) seek the remedy of specific performance. 
(1) does not arise here; (2) (b) does not 
arise either (2) (a) gives him the right to 
receive damages for breach. Where the 
vendor has failed to perform or failed to 
complete a contract the English Law many 
years ago, as a consequence of the doubts 
and difficulties of being certain of title 
to real estate, developed the rule that the 
disappointed purchaser, though entitled to 
damages, was entitled to no more than (1) 
his deposit money back, (2, the expenses 
he incurred and (3) nominal damages Nos. L. 
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and .2 were of the nature of special 
damage No. 3 was of the nature of general 
damage, and the general damage, therefore, 
in such cases was cnly allowed cna 
nominal basis; in otLer words, he would be 
entitled to a few shillings ora few pounds 
at the mcst. Where, however, the vendor 
was guilty of some equitable wrung, then 
diferent considerations would arise and in 
addition te special damage the disappoint- 
ed purchaser would be entitled to sub- 
stantial general damages. But in both 
cases the disappointed purchaser got his 
depcsit money back, not as money had and 
received (for he could not recover on that 
basis, he having affirmed the contract and, 
therefore, being unable to say that it was 
for a consideration which had wholly failed,) 
but as a part of the damages that he had 
suffered and by way of damages. 
In this case the appellants urge that the 
measure of damage has been agreed bet- 
ween the parties, that isto say, between 
the plaintifs and the first defendant for it 
is a term in the contract that the damages 
if the vendor fails to complete will be 
Rs. 10,000 together with Rs. 2,000 as earnest 
money, or in all Rs. 12,000. But the 
answer to that is found in s.74 of the 
Indian Contract Act. The cnly effect of that 
term in this contract is that it fixesa 
limit beyond which damags could not be 
obtained by the disappvuinted purchaser. It 
would not preclude the Court from consider- 
ing and it would be the duty of the Court to 
consider this despite the term what the real 
damages suffered are. The plaintiffs in 
this case are entitled to recover the damages 
as assessed having regard to the proper 
measure of damage. The evidence has not 
persuaded the learned trial Judge that any 
damage -has been suffered, from which | 
understand him to mean, any damage beyond 
the special damage that is beyond the 
mount of the deposit, plus any expenses 
which might have been incurred, Certainly 
the special damages in this case would not 
come to more than Rs. 5,00U. The plaintiffs 
can only recover more than that Rs. 0,000 in 
this suit by proving that they have suffered 
more than Ks 5,000 damage, Had they 
done £0, then an interesting question might 
have arisen as to what would be the effect of 
a compromise of this sort. But as they have 
failed to prove more than Rs. 5,000 and have 
recovered more than Rs. 5,000, in my 
opinicn, they are not entitled to recover in 
this action any more. 
On that ground, therefore, the appeal fails 
and must be dismissed with costs. 
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Niyogi, J—lI agree with the conclusions 
cf my Lord the Chief Justice and I may only 
adda few words. 

In eases of breach of contract, the law was 
stated by Cockburn, C. J. in Frost v. Knight 
(1) in these terms: < 

“The premisee, if he pleases, may treat the notic 
of intention’, 4. e. intention not to perform the con- 
tiact “as inoperative, and await the time when the 
contzact is to be executed, and then hold the other 
party responsible for all the consequences of non- 
peiformance, but in that case he keepsthe contract 
alive for the benefit of the uther party as well as his 
own; he remains subject to all his own obligations 
and liabilities under it, and enables the other party 
not only to complete the contract, ifso advised, not- 
withstanding this previous repudiation of it, but - 
also to take advantage of any supervening circum- 
stance which would justify him in declining to 
complete it. On the other hand, the promisee may 
if he thinks proper, treat the repudiation of the 
other party as wrongful putting an end to the 
contract, and may at once bring his action as ona 
breach of it; and in such action he will be entitled 
to such damages as would have arisen from the non- 
performance of the contract at the appointed time 
subject, however, to abatement in respect of any 
circumstances which may have afforded him the 
means of mitigating his loss.” 


This has been followed as sound law in 
subsequent English cases. In the present 
case the vendee chose to keep the contract 
alive as is evident from the fact that he 
sued for specific performance and damages 
for its breach. The plsintifis themselves 
disclosed their attitude in no uncertain 
terms when they alleged in the plaint that 
they were always ready and willing to 
perform their part of the contract and 
demanded the defendants to execute and 
register ihe sale-deed as agreed. The 
plaintiffs, therefore, so far from rescinding 
the contract affirmed it and sued for its 
breach. Under s. 19 of the Specific Relief 
Act, the plaintiffs were entitled to obtain 
compensaticn either in addition to or in 
substitution for such performance. That 
section gives to the Court full discretion in 
the matter of asseesing the compensation. 
As pointed out by Mcokerjee, J.,in Mahamad 
Mazaharlal Ahad v. Mahamad Azimuddin 
(2) adopting the words of Fry, L. J., in 
Skinner's Co. v. Knight (3) compensation 
may often have to be measured by the 
same rule as damages in an action for the 
breach. The word compensation used in 
s. 19 of the Specific Relief Act should, there- 
fore, be understood in the sense of damages 
cuntemplated in s5. 73, Indian Contract Act, 


(1) (1872) 7 Ex. 111; 41 LJ Bx, 78; 26 LT 77; 20 
W E471 


(2)27 O W N 210; 73 Ind. Oas. 17; 37 O L Jd 108; 
ATR 1923 Oal. 507. 

(3) (1891) 2 Q B 542; 60 LJ QB 629; 65 L T 240; 
40 WR 57; 56d P 36, 
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which has been held in India to apply to 
cases of breaches of contract to sell immov- 
able property: see Motilal Bajaj v. Seth 
Jamnadas (4). Ass. 73, Contract Act, says 
the damages are to be awarded as compensa- 
tion for any loss or damage arising natural- 
ly in the usual course of things from the 
breach of contract. If so, the plaintiffs 
must prove that they sustained some loss or 
.damage flowing as a consequence from the 
breach. The lower Court has found that 
the plaintiffs suffered no loss or damage and 
the appellants have not contested the 
‘finding. In these circumstances it would 
‘appear that the plaintiffs have already, as 


` the result of their compromise with Ramlal, 


the subsequent purchaser obtained more 
than they deserved and this Court would be 
exercising its discretion righily in refusing 
to award any more sum as damages. 

Again it is evident that the 
vendor as well asthe subsequent vendee 
were jointly responsible for causing loss 
or damage, if any, to the plaintiffs. The 
cause of action for the claim for damages is 
one and indivisible. The plaintiffs them- 
selves are conscious of this as, although the 
defendants Nos. 1,2 and3 had agreed to 


pay Rs. 10,000 as damages, they do not.. 


claim the balance due on this head from 
them. Thereis thus clear, though implied 
admission that the compromise with Ramlal 
enured forthe benefit of the vendors. The 
sum of Rs. 2,000 received by the venders 
as earnest money or a8 part payment of 
tte price does not stand on a footing 
separate fromthe damages. In estimating 
the amount of damages it would enter into 
calculation as much as any other expen- 
diture incurred by the plaintiffs. When 
the plaintiffs themselves estimated the 
damage at Rs. 5,151 in their agreement of 
compromise with Ramlal and recovered the 
amount, there can possibly be no claim out- 
standing on the same head. The plaintiffs 
did not purport to sue defendants Nos. 1, 2 
and 5 for restitution of the money they had 
paid to them and to sue defendant Ramlal 
for compensation for loss of the bargain but 
the plaintiffs sued all the defendants together 
to recover compensation for loss of the 
bargain. 

I agree that the appeal should be dis- 
missed with costs. 
N. Appeal dismisse d. 

4) 31 N L R 101 Sup., 162 Ind. Cas, 944; 18 N LJ 
313; A I R 1936 Nag. 4; 8 R N 293. 
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RANGOON HIGH COURT - 
Civil Revision op ANON No. 331 of 
1936 


January 21, 1937 
Mya Bo AND Maocney, Jd. 
MA SAW YIN AND OTHRRS —ApPPLIGANTS 
VETSUS 

S. P. K. A. A. M. P'iram—Oppeosits Party 

Civil Procedure Code (Act V of 1908, s. 149, 
O. XXXIII, r. t5—Appilication for leave to sue 
as pauper—Rejection of —Effect—Plaiwt, if can be 
deemed to be still subsisting—Benefit of s. 149, 
when can be availed of. 

In the ordinary cases, when the application for 
leave to sue as a pauper is rejected, the proceed- 
ings before the Court are terminated completely. 
The plaint could only be considered os a plaint 
if the application for leave is allowed. On the 
failure of the application for leave, the document 
cannot be considered any further by the Oourt. 
The plaint falls with the application to sue, and 
the only recourss of the applicant in such an event 
is to pay the court-fees and institute the suit in 
the ordinary way. When that is done, s. 149, 
Qivil Procedure Code, cannot be invoked so as to 
enable the Court to deem the suit to have been 
instituted at the time the application for leave 
to sue as pauper was made, inasmuch as the two 
proceedings are entirely distinct and the one is 
commenced after the termination of the other. 
Consequently, a petitioner in an application for 
leave to sue in forma pauperis desiring to take 
advantags of the provisions of s. 149 must make 
his application for permission to pay ths. court- 
fees on the propossd plaint or for a grant of time 
for such payment before his application for leave 
to sue in forma pauperis is finally rejected. In prac- 
tice, when the Court pronounces its decision to 
be followed by an order rejecting the application, 
an ‘application for permission tò pay, the court- 
fees on the proposed plaint can be made either 
orally or in writing. Jagadeeshwaree Debee v. 
Tinkarhi Bibi (l) and Bank of Bihar, Ltd. v. Sri 
Thakur Ramchanderji Maharaj (3), dissented from. 
Skinner v. Orde (2), explained and distinguished, 
[p. 892, col, 2; p. 893, col. 2; p. 894, col. 2.] 

C. Rev. App. against an order of the 
District Court, Myaungmya, dated August 


17, 1936. 
Mr. G. R. Rajagopaul, for the Applicante, 
Mr. K. R. Venkatram, for the Opposite 
Party. 


Mackney, J.—The three applicants in 
this case originally filed their suit in the 
District Court of Myaungmya, but it was 
found that they had not paid the requisite 
court-fees. Being unable, so they say, to 
find the money for the payment of these 
fees, they applied for leave to sue as 
paupers. This application was filed in 
the District Court on February 6, 1935. 
On May 20, 1935, the application was 
dismissed. It may be remarked that by 
this date the suit on the cause of action 
alleged by the applicants was already 
barred by tbe law of limitation. Against 
the order of the District Oourt dismigsing 
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their application they applied to this Court 
in revision. The application was dealt with 
in Civil Revision No. 218 of 1935. By an 
order of this Court the order of the District 
Court of Myaungmya was set aside and it 
was directed to allow the necessary amend- 
ment to the application and to proceed 
with it on its merits. In pursuance of this 
order the District Court re-heard the ap- 
plication ‘but again dismissed it by its order 
dated January 13, 1936. Again the appli- 
cants applied to this Court in revision on 
April 8, 1936, but their application was dis- 
missed in Civil Revision No. 132 of 1936 on 
May 5, 1936. In the order of this Court it 
was remarked: 

“Upon the merits of the case this application 
cannot be sustained, but Mr. Rajagopaul states 
that his object ın coming to this Court is to get 
an opportunity of paying in the necessary amount 
of court-fees upon the proposed plaint that was 
filed with his original application for leave to sue 
in forma pauperis, As regards this matter there 
has been no order of the trial Court which can be 
the subject of revision by this Court.” 


The application was accordingly dismiss- 
ed. The applicants then returned to the 
District Court and on June 19, 1936, they 
fled an application in which they prayed 
that they might be allowed to pay the re- 
quisite court fees on their petition and to 
be permitted to prosecute and continue the 
suit further. They explained that after 
long and arduous attempts they had found 
out a friend who had agreed to advance 
funds for the payment of the court-fees, 
They asked the Court to exercise its dis- 
cretion unders. 149, Civil Procedure Code, 
or, alternatively, under s. 151, Civil Pro- 
cedure Code. The learned District Judge 
by an order dated August 17, 1936, declined 
to accede to this prayer. He considered 
various rulings of reported cases and came 
to the conclusion that the applicants’ peti- 
tion to sue as paupers having been disposed 
of there was no proceeding pending which 
could be continued by the payment of 
court-fees. He further refused to have re- 
course to s. 151, Civil Procedure Code, on 
the ground that it cannot be invoked for 
the purpose of controverting the established 
law. It may be remarked that the ap- 
plicants are now prevented from filing a 
suit cn the original cause of action as that 
suit would be barred by the law of limi- 
tation. Against the decision of the District 
Court the applicants have now applied to 
this Court in revision. Itis now contended 
that the Court has sufficient ground to act 
under s. 149, Civil Procedure Code. The 
View which is put forward for acceptance 
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is that the original application to sue in 
forma pauperis wasin reality a plaint to 
which was added a prayer that the appli- 
cants might be exempted from paying the 
court-fees. The rejection of this portion 
of the plaint does not imply the rejection 
of the whole plaint and it is, therefore, 
still before the Court even when the Court 
has passed an order rejecting the prayer 
for leave to sue in forma pauperis. The 
proceedings, therefore. are not terminated 
but are merely at the stage that one 
prayer in the plaint had been rejected but 
the rest of the plaint has not yet been 
considered. Consequently s, 149,  Oivil 
Procedure Code, can be applied and the 
Court in its discretion may allow the ap- 
plicants to pay the court-fees due. Upon 
such payment the plaint would have the 
same force and effect as if the court-fee 
had been paid in the first instance and 
thus the applicants would escape the law 
of limitation. It may be remarked that 
O. XXXII, Civil Procedure Code, has by 
notification which came into force on De- 
cember 18, 1935, been re-modelled by this 
Court and the provisions as now in force 
are somewhat different from those which 
were in force at the time this application 
was filed, namely, on February 6, 1935. 
Under the present r. 2, sub r. (1): 

“A plaintiff may obtain leave to sue as a pauper 
by presenting his plaint with a petition signed 
and verified in the manner prescribed for the 
signing and verification of plaints stating (z) that 
the plaintiff is a pauper and that all the property 
of the plaintiff consists of the items set out and. 
valued in the schedule to the petition, (ii) that 
the plaintiff has not within two months next 
before the presentation of the petition disposed of 
any property fraudulently or in order to enable 
him to plead pauperism, and (iii) that the plaintiff 
has not entered into any agreement with any person 
whereby such person has or will have no interest in 
the proceeds of the suit.” 

Sub-rule (2) reads : 

“The plaint and petition shall be presented by the 
plaintiff in person unless he is exempted from appear- 
ing in Court, in which event the petition may be 
presented by an authorized agent who cun answer 
all questions relating to the application.” 

Under r. 3 the Court shall reject the 
petition summarily in certain cases. Under 
r. 4if the petition is not so rejected, the 
Court shall fix a day in order to give the 
parties an opportunity to produce evidence 
in proof or disproof of the statement 
made in the petition. After hearing the 
evidence the Court shall make an order 
allowing or rejecting the petition. Sub- 
rule (4) of r. 4 reads: 

“Subject to any amendment which the Oourt 
may allow, the petition shall be rejected under 
this rule if the Court is not satisfied of the truth 


892 a. 


of any of the statements made in the petition: 
provided that the Court may admit the plaint on 
payment of the court-fee due thereon.” 


- Ag now worded, it would appear from 
the wording of the order that the plaint 
which the applicants for leave to sue as 
paupers are required to present to the 
Court is merely a document to be pre- 
sented with the petition for leavé to sue 
as paupers, a document which has to be 
referred to in considering whelher the 
petition is to be accepted or not. It would 
appear that at no time is this document 


I. before the Court as a plaint until the 


petition has been allowed. The cases to 

which learned Counsel for the appiicants 
has referred us are cases under O. X XXIII 
as originally enacted and I do not think 
they would be applicable to O. XXXIII as 
at present in force in this province. 
Nevertheless, inasmuch as the application 
by the present petitioners was filed on 
the date when the old O. XXXIIL was in 
force in this province, we may put the 
applicants’ case at its best by dealing 
with it asone made under the old order. 
In Jagadeeshwaree Debee v. Tinkarhi 
Bibi (1), reference was made to the deci- 
- gion of their Lordships of the Judicial 
Committee of the Privy Councilin Skinner 
v. Orde (2). The learned Judges state: 

“In our judgment, the petition must be recog- 
nized as settled by the pronouncement of their 
Lordships of the Judicial Committee of the Privy 
Qouncil in the case in Skinner v. Orde (2), that 
the document mentioned as an application for per- 
mission to sue as a pauper in O. XXXII, r 2, 
Civil Procedure Code, which contains all the par- 
ticulars that the law requires to be given in a 
plaint and in addition a prayer that the plaintiff 
might be allowed to sue asa pauper, is a plaint 
required to be filed in a suit, and the refusal by 
the Court to grant the prayer of the plaintiff to 
gue as a pauper, and termination of the proceedings 
in the matter of granting or refusing leave to sue 
as a pauper, does not amount to rejection of plaint, 
so far as the plaintiff was concerned. If the posi- 
tion under the law is, as it must be held to be the 
case, that the plaint was before the Court, and it 
was adocument, on which proper court-fees had 
not been paid by virtue of a refusal of the prayer of 
the plaintiff to sue as a pauper, the provisions of 
s. 149, Civil Procedure Code, could come to the as- 
sistance of the plaintif.” 


The learned Judges then referred with 
approval to the case in Bank of Bihar, Ltd. 
y. Sri Thakur Ramchanderjt Maharaj (3). I 
shall refer to this case later. Order XXXIV, 
Civil Procedure Code, as originally in force 


(1) AIR 1936 Cal. 28; 160 Ind. Cas. 286; 62 Cal. 
711; 8 R O 444. 
($) SA. 241; 6 I A 126; 4 Sar. 3l; 3 Suther 627 
G . 


PO). 
i (39 Pat. 489; 118; Ind. Oas. 329; A I R 1929 Pat. 
637; 11 P L T 55; Ind. Rul, (1929) Pat. 521, 
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laid down (see R. 2): < 


“Every application for permission to sué “AS a 
pauper shall contain the particulars required in 
regard to plaints in suits: a schedule of any 
movable or immovable property belonging to the 
applicant, with the estimated value thereof shall 
be annexed thereto; and it shall be signed and 
verified in the manner prescribed for the signing 
and verification of pleadings.” 

And r. 15 reads: 

“An order refusing to allow the applicant to sue 
asa pauper ehall be a bar to any subsequent 
application ofthe like nature by him in respect of 
the same right to sue; butthe applicant shall be 
at liberty to institute a suit in the ordinary 
manner in respect of such right provided that he 
first pays the costs (if any) incurred by the Govern- 
ment and by the opposite party in opposing his 
application for leave to sue as a pauper,” 

It does not appear to me from the word- 
ing of these rules that it is correct to hold 
that on the rejection of the application to 
sue asa pauper, the application shall be 
regarded asa plaint still before the Court 
so that s. 149, Civil Procedure Code, could 
be applied. In the ordinary cases when 
the application for leave to sue as & pau- 
per is rejected, the proceedings before the 
Jourt are terminated completely. The 
plaint could only be considered as a plaint 
ifthe application for leave is allowed. On 
the failure of the application for leave, the 
document cannot be considered any fur- 
ther by the Court. With great respect to 
the learned Judges who decided the case 
in Jagadeeshwaree Debee v. Tinkarhi Bibi 
(1), it appears tome that they misapplied 
the pronouncement of the Judicial Com- 
mittee of the Privy Council in Skinner v. 
Orde (2). In that ease at the time that the 
application for leave to sue in forma 
pauperis was being considered, the ap- 
plicant paid the eourt-fees and desired. 
the Court to try his application as a plaint 
filed on the date on which his 
applicution had been orginally filed. The 
proceedings with regard to his petition for 
leave tosue were still pending before the 
Court. Their Lordships remarked : 

“The intention of the statute evidently was that 
unless the petition was rejected as it considered 
all the materials of the plains it should operate 
as a plaint without the necessity of filing a new 
one. 


Then they pointed out : 

“In this case petition is filed, and proceedings 
are taken to inquire into the pauperism which are 
delayed by various orders of the Court, after the- 
plaintiff had been already bandied about from one 
Court to another until a very considerable period 
of time has elapsed. ‘Then pending that inqniry, 
the plaintiff by paying the amount of stamp fees 
into Court admits that he is no longer desirous to 
sue as a pauper, and gives up so much of the 
prayer of his petition and asks to be allowed to 
sue, but no more,” | 44 = 
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‘It appears perfectly clear tome that their 
Lordships’ remarks can be applied only to 
acase where the petition forleave to sue is 
still pending before the Court and. indeed 
their Lordships have been particularly 
careful to explain that their remarks apply 
to such a case and not to acase where 
the petition has been rejected. lt appears 
to me, therefore, that there is no justifica- 
tion for the conclusion drawn by the learned 
Judges “who decided the Caleutta case 
that the refusal by the Court to grant the 
prayer of the plaintiff to sue as a pauper 
and the termination of the proceedings in 
the matter to sue as a pauper does not 
amount to rejection of the plaint. Cer- 
tainly there is no authority forsuch a 
proposition in the case in Skinner v. Orde 
(2). In Bank of Bihar, Ltd. v. Sri Thakur 
Ramchandern Maharaj (3), the facts are 
slightly different from those which we 
have before us in the present case. There 
the application to sue in forma pauperis 
was refused but the Court by the same 
order allowed the applicant to proceed with 
the suit on payment of the court-fees by a 
date fixed. The court-fee was paid before 
that date. It was ecntended that the suit 
was barred on the date the court-fee was 
paid and that the order of the Court al- 
lowing the applicant to proceed with the 
case on payment of the court-fee was one 
without jurisdiction. In the case before 
us, no application to pay the court-fee was 
made tothe Court at the time the petition 
for leave tosue aga pauper was rejected. 
“ Whether that would make any difference 
it is not necessary forme to decide in the 
present case. It would seem, however, 
that as the Court by its very order retained 
the document before it, the proceedings 
were not entirely terminated and s. 149, 
Oivil Procedure Code, would be applicable. 
as I have remarked, however, such is not 
the case in the present case and the deci- 
sion in the Patna case cannot be taken 
as authority to guide us in the present case 
It may be noted, however, thatthe learned 
Judges of the Patna High Court also seem to 
have failed to stress the important condition 
which appears in Skinner v. Orde (2), namely 
that the proceedings should be still pend- 
ing before it can be allowed that the peti- 
tion for leave tosueasa pauper is still 
before the Court as a plaint. In the course 
of argument we have been referred to the 
Explanation tos. 3, Limitation Act, the 
relevant portion of which reads: 


“A suit is instituted inthe case of a pauper when 
his application for leaye to sue as a pauper is made." 
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But this cannot mean that when the 
application for leave to sue as a pauper is 
rejected, the suit is still continuing before 
the Court so that the provisions ofs. 149, 
Civil frecedure Ovde, could be applied. It 
appears tome that by the rejection of the 
application for leave to sue, the proceedings 
before the Court are completely terminat- 
ed. The plaint falls withthe application 
to sue, and the only recourse of the appli- 
cant in such an event is to pay the court- 
fees and institute the suit in the ordinary 
way. When that is done, s. 149, Civil 
Procedure Code, cannot be invoked so as 
to enable the Court to deem the suit to have 
been instituted atthe time the application 
for leave to sue asa pauper was made, 
inasmuch as the two proceedings are 
entirely distinct and the one is commenced 
after the termination of the other. In the 
present cesse the application cannot be 
considered to be made a stage of the pro-’ 
ceedings inslituted on the filing of the 
application for leave tosueas a pauper. 
Even if that application be considered to 
be a plaint, it has been refused admission 
on the rejecticn of tke prayer for leave to 
sue a8 a pauper, and is no longer before 
the Court. For these reasons 1 am of the 
epinion that the learned District Judge 
was right in holding that he had no juris- 
diction to accede tothe prayer of the ap- 
plicants. This application must be dis- 
missed with costs five gold mohurs. 

Mya Bu, J.—The question that falls for 
determination is whether a Court after 
having rejected an application for leave to 
sue in forma pauperis has jurisdiction to 
exercise its discretion under s. 149 Civil 
Procedure Code, on a subsequent applica- 
tion by the petitioner to allow him to pay 
court-fees upon the proposed plaint. The 
petitioner filed his application for leave to 
sue in forma panperis within the time 
prescribed by the Limitation Act for the 
institution of a suit cf{the nature which he 
proposed to file. The application was pend- 
ing for some months and when the order 
rejecting the application was passed, the 
period of limitation for such a suit had ex- 
pired. The petitioner did not make his ap- 
plication for permisfion to pay the court- 
fees on the proposed plaint which he had 
embodied in his application as required by 
r. 2,a8 was then in force of O. XXXIII, 
Oivil Procedure Code. When the Court 
passed an orderrejecting his application, 
he came to this Court to have tbat order 
revised, and only upon failure to have that 
order revised upon the merits, he went to the 


kad 


kod 
District Court and applied for permission 


to pay the requisite court-fees upon the. 


proposed plaint. Therulingsin Bank of 
Bihar, Lid. v. Sri Thakur Ramchanderyi 
Maharaj (3),and Jagadeshwaree Debee v. 
Tinkarhi Bibi (1), have been placed before 
us in support of the contention that the 
District Court had jurisdiction to grant the 
petitioners’ application for permissicn to 
pay the court-fees on the proposed plaint 
in spite of the fact that the application 
was made after the rejection of the appli- 
cation for leave to sue in forma pauperis. 
If these two ralings lay down the correct 
law on the point, the District Court must 
be held to have erred in coming to the 
conclusion that inasmuch as the applica- 
tion for leave to sue in forma panperis 
had been rejected before the making of 
the application for permission to pay the 
court-fees upon the proposed plaint, the 
Court had no power to grant the latter ap- 
plication under s, 149, Civil Procedure 
Code. These rulings purported to follow 
the ruling of the Judicial Committee in 
Skinner v. Orde (2). A noteworthy feature 
of Skinner v. Orde (2), is that the applica- 
tion for permission to pay the court-fees 
on the proposed plaint was made and 
granted before the application for leave to 
to sue in forma pauperis was finally dis- 
posed of,.and their Lordships observed : 
“The Act provides what shall happen if the 
prayer ofthe petition is granted by s. 308. It also 
provides by s. 310 what shall be the effect of a 
rejection of the petition. But this case is one which 
the statute has not in terms provided for. The 
intention of the statute evidently was that unless 
the petition was rejected as it contained all thema- 
terials cfthe plaint it should operate as a plaint 
without the necessity of flinga new one.” 


Skinner's case (2), was decided in 1879 
when the Civil Procedure Code in force 
did not have a specific provision similar 
to that of s, 149, Civil Procedure Code of 
1908, and it seems to me that whens. 149, 


was drawn up, the passage i 

“the intention of the statute evidently was that un- 
less the petition was rejected as it contained all 
the materials of the plaint, it should operate as 4 
plaint without the necessity of finding a new one” 


was given its due weight by the employment 
of the phrase “at any stage” in the first part 
of the section. Ifit was intended to permit 
the petitioner to make a valid application 
at any time either before or after the re- 
jection of the application to sue in forma 
pauperis the employment of th.s phrase 
would be absolutely out of place. The only 
reasonable construction to be placed on 
this phrase is that the application for per- 
mission to pay court-fees on the proposed 
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Ren either embodied in or aanexed to 
the application for leave to sue in forma 
pauperis must be made before the order. 
rejecting the latier is made finally. In 
my opinion with all respect to the learned 
Judges who decided the cases in Bank of 
Bihar, Ltd. v. Sri Thakur Ramchanderjr 
Maharaj (3), and Jagadeshwaree Debee v. 
Tinkarhi Bibi (1), the significance of this 
phrase was overlowked in those cases. The. 
plaint which is either incorporafed in or 
annexed to the petition cannot possibly be 
considered to have subsisted after the peti-. 
tion is rejected. A petitioner in an appli- 
cation for leave tosue in forma pauperis 
desiring to take advantage of the provisions 
of s. 149 must, in my opinion, make his ap- 
plication for permission to pay the court- 
fees on the proposed plaint or for 
a grant of time for such payment before 
his application for leave to sue in formu. 
puuperis is finally rejected. In practice, 
when the Court pronounces its decision to 
be followed by an order rejecting the ap- 
plication, an application for permission to 
pay the court-fees on the proposed plaint 
can be made either orally or in writing. 
For these reasons I agree iu the order prò- 
posed by my Jearned brother. 
N. Application dismissed, 





NAGPUR HIGH COURT 
Civil Revision Application No 217-B 
of 1935 
August 28, 1936 
PoLLoOoK, J. 
BISANLGAL—APPLIOANT 
versus 


KISAN anp OTABRS— Opposits Party 

Civil Procedure Code (Act V of 1908, O. XXXIII, 
r, 2,0. XLIV, r. 1—Leave to appeal in forma pau- 
peris—Memorandum not verified—Whether should ` 
be rejected, 

Under O. XXXIII, r. 2, Civil Procedure Code, ap- 
plication to sue in forma pauperis has to be signed 
and verified as a plaint; but a memorandum of appeal 
does not require to be verified, andit is a matter of 
at least considerable doubt whether the provision 
that an application for permission tosue as a 
pauper, which is virtually a plaint and contains 
various allegations of fact, should be verified as a 
plaint, is a provision that may suitably be ap- 
plied to an application for leave to appeal in forma 
pauperis which contains merely a bare statement 
in Form No. 10 of Appendix G. 

Even assuming, however, that an application 
for leave to appeal in forma pauperis must be 
verified as a plaint under O. XXXIII, r. 2, read 
with O. XLIV, r. 1, it is the duty of the Gourt 
when it finds that a defect in verification is 
there, to offer a chance to the applicant to correct 
the verification and the Court should not reject 
the application under O, XXXII, r., 5, without 
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first giving ‘the applicant a chance to amend. If 
the applicant refused to take that chance, then 
the application should be dismissed. Before a Judge 
goes out of his way to be ultra-technical and gives 
a decision which he no doubt hopes is good law 
but must know is inequitable he ought to be certain 
thathie law is good Piare Lal v. Bhagwan Das 
(3) and Baliram v. Sttabat (4), followed, Somasunda- 
ram v, Arunachalam Chettiar (1) and Tilak Mahto 
v. Akhil Kishore (2), referred to. 
C.R. App. of the decree of the Court of 
the Third Additional District Judge, 
Amraoti, dated March 3, 1935, in C. A. No. 
60-A of 1934. | 
> Mr. D. B.K.V. Brahma, for the Appli- 
~ cant, 

Messrs. V. K. Rajwade, M. B. Niyogi and 
W. W. Bhole, for the Opposite Party. 

Order.—The applicant obtained per- 


mission to sue in forma pauperis and his . 


claim was partially decreed. Dissatisfied 
with that decision he applied for leave to 
appealin forma pauperis, and that was 
allowed by the District Judge. Afterwards 
the case was transferred toan Addition- 
al District Judge, and before him the 
respondents, who had not previously been 
heard, urged that there was no valid 
application for leave to appeal in forma 
pauperis. The learned Additional District 
Judge upheld this objection, and dismissed 
ihe application for leave .to appeal in 
forma pauperis under O. XXXII, r. 5 (a) 
read with O. XLIV,r. lof the Civil Pro- 
cedure Code. Against that decision the 
applicant has now applied for revision. 
The application for leave to appeal in 
forma pauperis was filed in the form pres- 
cribed, Form No. 10 of Appendix G of the 
Civil Procedure Code. That application 
contained a bare statement thatthe appli- 
-cant was presenting the accompanying 
memorandum of appeal, that he had 
annexed a full and true schedule of all his 
movable and immovable property, and that 
he had been allowed io sue asa pauper 
in the Court of first instance. The ap- 
plication was not verified in the manner 
prescribed for the verification of the plead 
ings. On that ground the learned Ad- 
ditional District Judge held that the ap- 
plication had not been framed in the 
manner prescribed by O. XXXIII, r. 1, and 
he, therefore, rejected it under r. 5 (a). 
Order XLIV, r. 1, provides that the 
application for leave to appeal in forma 
pauperis must be accompanied by a 
memorandum of appeal and shall be pre- 
sented, subject in all matiers, including 
the presentation, to the provisions relat- 
ing to suits by paupers in so far as those 
provisions are applicable, I understand 
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the last few words to meanin so far as the 
provisions relating to suits by paupers 
may suitably be applied to appeals by 
paupers. Now an application to sue in 
forma pauperis must be framed as a plaint 
and eventually becomes the plaint. 
Under O. XXXIII, r. 2 it, has to be signed 
and verified as a plaint; but a memoran- 
dum of appeal does not require to be 


verified, and it appears to me to 
be a matter of at least considerable 
doubt whether the provision that an 


application for permission to sue as a 
pauper, which is virtually a plaint and 
contains various allegations of fact, should 
be verified asa plaint,is'a provision that 
may suitably be applied to an application 
for leave to appeal in forma paureris 
which contains merely a bare statement 
in Form No. 10 of Appendix G. I will 
assume, however, for the purposes of thig 
case that an application for leave to ap- 
pealin forma pauperis must be verified as 
plaint under O. XXXIU, r. 2, read with 
O. XLIV, r. 1. 

I will also assume for the purposes 
this case that O. XXXIII, r. 5 Dia x 
an application for leave to appeal in forma 
pauperis. On this point there has been a 
difference of opiniun between the Madras 
and Patna High Courts in Somasundaram 
v. Arunachalam Chettiar (1) and Tilak 
Makto v. Akhil Kishore (2). Order XXXIII, 
r. ð, provides that an application shall be 
rejected if it is not framed in the manner 
prescribed by r. 2. Is the Court then 
bound to reject any application, which, in 
some minor point, fails to be framed in 
the manner provided byr.2? This point 
has been recently dealt with by the 
Allahabad High Court in Piare Laly. 
Bhagwan Das (3). In that case there was 
an application for leave to sue as a pauper 
which was rejected on the ground that it 
was improperly verified. The learned 
Judges in that case reling ons. 153 of the 
Civil Procedure Code, remarked:— 

“It is a matter of history now that there Was 
a time when suitswere dismissed and plaints were 
rejected because the plaints were not properly 
verified. Section 153 says, notonly that the Court 
may at any time amend any defect or error in 
any proceeding in a suit, but it further empha- 
sises the duty of the Court by saying that ‘alp 
necessary amendments shall be made for the pur- 


(1) 55 Mad 982; 139 Ind. Cas, 652; AI R19 
523; (1932) M W N 537; 63 ML J28: 36 D Ta 
ine Rul, (1932) Mad. 755 (2). 
at. 606; 132 Ind. Cas 364: 12 PLT : 
A oe 1931 Pat. 183; Ind. Rul. (1931) Pat, ‘Bi 
(3) 55 A 216; 145 Ind Cas. 436; (1933) A 
AIR 1933 all, 295;6R A 106, i i 
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pose of determining the real question or issue 
raisel by or depending on which -proceeding.., 
There can be no doubt that O. XXXII, r. 5, 
empowers a Court to reject an application for per- 
mission to sueas a pauper if it is not properly 
framed as directed therein: but this can only mean 
that no amendments were possible and the defects 
could not be rectified for some reason or other. In 
our opinion it was the duty of the Court when it 
found that a defect in verification was there, to 
offer a chance to the applicant to correct the veri- 
fication,” | 

This case was cited with approval in 
Baliram v Sitabai (4). In my opinion it 
was the duty of the Court to allow the 
applicant to amend any such defect in his 
application, and the Court should not have 
rejected the application under O. XXXII, 
r. 5, without first giving the applicant a 
chance to amend. Ifthe applicant refused 
to take that chance, then as pointed out 
in Baliram v. Sitabai (4, the application 
should have been dismissed. Before a 
Judge goes out of his way to be ultra- 
technical and gives adecision which he 
no doubt hopes is good law but must 
know isinequitable, he ought to be certain 
that his law is good. Here I have no 
hesitation in holding that the application 
was wrongly rejected without giving the 
applicant a chance and the application for 
revision must, therefore, be allowed with 
costs. The applicant must now be given a 
chance to amend his application before the 
hearing of the appeal is proceeded with. 
The applicant will be allowed the costs 
of the preliminary objection in the Appel- 
late Court and his costs in this © urt. 
Counsel's fee in this Court Rs. 20. 

D. . Revision allowed. 

(4) 31N LR 386; 157 Ind. Cas. 294; 8 R N 49; 
A'I- R 1935 Nag. 168. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 79 of 1936 
| October 9, 1936 
POLLOCK, J. 
GANPAT RAO MANAJI KADOO, KUNBI 
—APPLICANT 
versus 


PARASRAM NAGORAO-—RESPONDENT _ 

Court Fees Act (VII of 1810, s. 7 (v) ib), (d)—Suit 
for possession of 5 annas share together with certain 
specified sir and khudkast fields and also two malik 
makbuza fields — Court-fees payable—S. 7 (v) (d), 

applies 

wan sued for possession of a5 anna share in 
a certain Mouza together with certain specified 
sir and khudkast fields and also two malt makbuza 
fields. He paid court-fees on 7% times the pro- 
portionate revenue of the 9 anna share andon 73} 
times the revenue of the malik makbuza fields. These 
sir and khudkast fields belonged to the 5 anna 
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share in dispute ‘The revenue ofthe entire village 
was fixed after taking into consideration the value 
of the str and kudkast fields: 

Held, that plaintiff was suing fora definite share 
of an estate paying annual revenue to Government 
and the case clearly fell under s. 7 (v) (b) of the 
Court Fees Act. Section 7 (v) (d) would apply only 
if he were suing foran indefinite share, but that he 


was not doing. Reference underthe Court Fees Act, © 


1870, s. 5 (1), distinguished. 
App. for revision of the order of. the 
Court of the Sub-J udge, Second Class, Katol, 


dated January 13, 1936, in O. S. No. 105 of © 


1935, 


Messrs. V. V. Kelkar and M. R. Rajkarne, 


for the Applicant. 
Order —The plaintif is suing for posses- 


sion of a 5 anna share in Mauza Kamthi. 


together with certain specified sir and krud- 
kast fields and also two malik-makbuza field». 
He has paid court-fees on 74 times the pro- 
porlionate revenue of the 5 anna share and 


on 74 times the revenue of the malik-mak-. - 


buza fields. The lower Court has held that 
he must also pay court-fees on the market 
value of the sir and khudkasht fields. Now 


it is admitted that this sir and khudkasht _ 


fields belong to the 5 anna share in dispute. 
Tke revenue of the entire village is fixed 
after taking into consideration the value of 
the sirand khudkasht fields, and if the 
plaintiff were suing for possession of the 
entire village including all the sir and 
khudkasht fields, he would pay court-fees 
on 74 times the revenue of the entire vil- 
lage and nothing more. Here he is suing 
for adefinite share of an estate paying 
annual revenue to Government and the case 
in my opinion, clearly falls under s. 7 (v) 
(b) of the Court Fees Act. Section 7 (v) 
(d), would apply only if he were suing for 
an indefinite share, but that he is not doing. 

The share is clearly a definite share and 
the case is, therefore, governed by cl. (b. 
The decision in the Reference under the 
Court Fees Act, 1870, s. 5 (1) is not really in 
point, because in that case the plaintiff was 
suing only for possession of certain plots 
of land which did not constitute any de- 
finite fraction of a distinct revenue paying 
area. 

The application for revision is, therefore, 
allowed with costs and the lower Court's 
order demanding further court-fees is set 
aside. Oounsel’s fee Ks, 30. 

D. Revision allowed. 

(1) 16 A 498; A W N 1894, 124. 
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PATNA HIGH COURT 
Civil Appeal-No.-459 of 1933 
November 26, 1936 


. FAZL Aul, J. 
NARAIN PANDEY AND OTBERS—DEFENDANTS 
l : ~~ APPELLANTS 
VETSUS 
SURAJBHAN LAL AND OTAERS—PLAINTIRES 
` — RESPONDENTS 


_ Civil Procedure Code (Act V of 1908), 0. XXXIV, 
- 7.1,0. I, r°9- Non-joinder of parties—Objector should 
_ specifically state persons who ought to have been joined 
—R. 1 is one of procedure—Redemption suit—Persons 
interested in redemption not joined—Duty of Court 
-«Non-jotnder, when does not affect suit. 
Defendants objecting to the maintainability of suit 
on ground of non-joinder of parties should specifical- 
. ly state who are the persons who ought to be im- 
pleaded as defendants but are not been implead- 


ed, 

The rule laid down in O. XXXIV, r. 1, Civil 
Procedure Code, that all the persons interested in 
the right of redemption shall be joined as parties 
is merely a‘rule of procedure which has been 
enacted with the object of avoiding multiplicity 
. of suits. . Where, therefore, in a redemption suit 
some of the proprietors who were also interested 
_ in the equity of redemption have not been made 
- parties, the point which is tobe decided is whether 
the presence of these persons is essential to enable 
- the Court to adjudicate upon the rights and interests 
of thoge actually before it. If, however, the rights of 
the parties actually before it can be determined in 
the suit leaving the rights and interests of others un- 
affected, there is no reason why, even if other parties 
- Might properly have been. added, the Court should 
: not determine the matters in controversy between the 
parties actually present. Sital Prasad Ray v,Asho 
Singh (3) and Yadalit Beg v. Tukaram (4), relied on. 
_Girwar Narain Mahton v. Mokbulunissa (1) and 

Govinda Chandra Ghose v. Jamaluddin Mandal (2), 
referred to. 

O. A. from an appellate decree of the Sub- 
Judge, Gaya, dated February 14, 1933. 

Mr. N. K. Prasad ITI, for the Appellants, 

Messrs. Mahabir Prasad and A. N. Lal, 


` for the Respondents. 


Judgment.—This appeal arises out of 
a suit brought by the plaintiifs for the 
- redemption of a mortgage. The suit was 
= dismissed by the Court of first instance 

‘but decreed on appeal. The case’ of the 
- plaintiffs was that sometime in the year 
1876 certain proprietors of village Bara 
had orally mortgaged 35.26 acres to the 
ancestors of the principal defendants for 
a sum of Rs. 291. The defence was that 
there was no such mortgage and that the 
principal defendants were in possession 
of the property in absolute right. The 
main questions which were debated in 
the Courts below were (1) whether in fact 
there was a mortgage, (2) whether the suit 
of the plaintiffs was instituted within the 
period of limitation. On the first point, 
both the Courts are agreed that the dis- 
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puted land had in fact been mortgaged 
to the ancestors of the principal defend- 
ants. The Courts below, however, differed 
as tothe date of the mortgage and con- 
sequently on the question of limitation. 
The trial Court held that the mortgage 
transaction had taken place more than 
sixty years before the institution of the 
suit (that is to say, long before 1876) and 
so the suit was barred by limitation. The 
lower Appellate Court has accepted the 
case of the plaintiffs in its entirety. 

The only argument which was addressed 
to me on the question of limitation was 
that the lower Appellate Court had not 
given due effect toan admission made by 
the plaintifs before the survey authority 
and that it had overlooked certain state- 
ments made in Exs. D and D-1 which were 
judgments pronounced in certain criminal 


. proceedings in the year 1880. These docu- 


ments have been referred to by the learn- 
ed Subordinate Judge and I donot thiak 
that any question can legitimately arise 
on the basis of these documents. As to 
the decision of the Revenue Officers (Ex, 10) 
stress was laid on the fact that the state- 


ment in that judgment to the effect that 


“the mortgage deed is saidto have been 
executed over a century ago” should have 
been treated by thelower Appellate Court 
as an admission by the plaintiffs or their 
predecessors-in-interest. This contention, 
however, dces not appear to me to be sound. 
In the first place there was no record 
before the learned Subordinate Judge of 
the actual statement which might have been 
made by the plaintiffs or their predeces- 
sors-in-interest before the Settlement Officer; 
and in the second place even in. this 
order (Ex. 10) the Settlement Officer-does 
not clearly say that it was stated before 
him by tke plaintiffs or their predecessors- 
in-interest that the mortgage deed had 
been executed over a century ago. Besides, 
the learned Subordinate Judge has consi- 
dered these documents and the construc- 
tion placed by him not being an unreason- 
able one, no point arises jo second appeal. 
lt appears to me, therefore, that the deci- 
sion of the learned Subordinate Judge so 
far asitrelates to the date of the mortgage 
cannot be disturbed. 

The next contention which is put for- 
ward on behalf of the appellent is that 
certain persons who ought to have been 
joined as defendants have nob been B0 
joined. lb is stated in the plaint that all 
the persons who according tothe plaint- 
ifis were interested in the property as the 
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successors-in-interest of the original mort- 
gagors were impleaded. The defendants 
in their written statement stated among 
other things as follows: “The suit is not 
tenable without impleading all the proprie- 
tors of the mouza by the plaintiffs.” This 
statement is obviously vague and it was 
contended on behalf of the respondents 
that it was based upon a misapprehension 
of paras. 1 and 9 of the plaint. In my 
opinion, the defendants should have spe- 
cifically stated who were the persons who 
ought to have been impleaded as de- 
fendants but have not been impleaded. 
Notwithstanding the vagueness in their 
statement, an issue was raised in the case 
as to whether the suit was bad for defect 
of parties. Neither of the Courts below 
unfortunately investigated the question as 
to whether there had been any omission 
on the part of the plaintiffs to implead any 
persons who were necessary parties. The 
Uourt of first instance assumed that some 
of the proprietors had not been made par- 
ties and dealt with the legal aspect of the 
question as follows : 

“The question of non-joinder is governed by the 
provisions of O. I,r. 9, which provides that no 
suit shall be defeated by reason of non-joinder of 
parties. Order XXXIV, r. 1, which deals with mort- 
gage and joinder of parties is subject to O. I, 7. 9. 
Thus we find that though the suif may be bad for 
defect of parties but the defect is not fatal to the 
suit.” 

The learned Subordinate Judge- appears 
to have approached the matter in a slightly 
„different way and the respondents’ reading 
of his judgment is that in his view all the 
persons who were interested in the mortgage 
nad been made parties. The actual passage 
in which the learned Subordinate Judge 
dealt with the matter runs as follows; 

“It was urged by the respondents that the suit 
is bad for non-joinder of parties. The defendants' 
allegation was that all the maliks of the tauzi 
in which the lands in suit are situate, should be 
made parties. This is a redemption suit brought 
under O. XXXIV, Oivil Procedure Code, and soit 
will be governed by r. 1, O. XXXIV, Civil Pro- 
cedure Code. Under that rule only those persons who 
have the right of redemption or interested in the 
mortgage money should be made parties. ‘he 
other maliks of the tauzi have neither of 
those rights. Hence the suit is not bad for non- 
joinder of parties.” 


It appears to me that this passage does 
support the view taken by the respondents 
that what the learned Subordinate Judge 
meant to say was that in fact there was 
no defect of parties. If this is correct, there 
is obviously an end of the matter, but as 
the learned Advocate for the appellant still 
maintains that a few of the persons who 
were interested in the matter have not 
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been impleaded, it becomes necessary to 
deal with the legal aspect of the question. 
In one of the earlier decisions: of this 
Court if was laid down clearly: that r. 9, 
O. I, Civil Procedure Code, is subordinate 
to r. 1, O. XXXIV: see Girwar Narain 
Mahton v, Makbulunissa (1) and in view 
of this decision the learned Advocate for 
the appellant contends that the non- 
joinder of some of the proprietors is fatal 
to the decree passed in this suit, He also 
cited the decision in Govinda Chandra 
Ghose v. Jamaluddin Mondal (2) where 
it was laid down that O. XXXIV, r. 1, 
controls O. I, r. Band not vice versa. Both 
these cases, however, were cases in which 
some of the mortgagees having not been 
made parties it was held that in those cases 
the suit was liable to be dismissed in its 
entirety. Tne matter, however, has been 
dealt with very fully by a Division Bench 
of this Court consisting of Sir Dawson 
Miller, O. J., and Mullick J. in Sitel Prasad 
Roy v. Asho Singh (3). In the course of 
his judgment the learned Chief Justice has 
given strong reasons to show that the pro- 
position that O. [, r. 9, is subordinate to 
O. XXXIV, r. 1, wasnot correct. This view 
is supported by a reference to O. XXXIV, 
r. 1, which provides that : 

“Subject to the provisions of this Code all per- 
sons having an interest either in the mortgage 
security or in the right of redemption shall be 
joined as parties in any suit relating to the 
mortgage.” : 

lt is unnecessary for me to deal with 
this matter at length because I respect- 
fully agree with the conclusions arrived 
at by the learned Chief Justice in that case 
which are set out in the following passage: 

“It seems to me thatthe combined effect of these 
rules, in so far as the mortgages are concerned, 18 
that all persons whose rights and interests may 
pe adjudicated upon and determined in the suit 
ought to be added as parties but that failure to 
add one or more such persons should not have 
the effect of defeating the suit if the Court, m 
their absence, can deal with the matter in con- 
troversy so fur as regards the rights and interests 
of the parties actually before it. Whether the 
Court can do so or not must depend upon whe- 
ther the presence of those not added is essential 
to enable the Court to adjudicate on the rights 
and interests of those actually before it. It is a 
fundamental rule of procedure that the Court 
cannot, by its decree, affect the rights of those 
who are not parties to the suit. lf, therefore, no 
decree can be passed without affecting the rights 
of absent parties, the suit cannot proceed in their 
absence and should be dismissed. If, however 


b 
3 (J) 1P L J 468; 36 Ind. Cas, 542; A I R 1916 Pat. 
10 


(2) 37 O W N 478 146 Ind. Oas. 259, A I R 1933 
Qal. 621; 60 C 777; 6 R O 195, 
- (3) 2 Pat. 175; 69 Ind. Cas. 677; A I R 1928 Pat. 
651; 4 P L T 69; (1922) Pat. 326. l 
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thé rights of thé parties actually betore 16 can be 
determined in the suit leaving the rights and 
interests .of others unaffected, I can see no reason 
why, even if other parties might properly have 
been added, the Court should not determine the 
matters in controversy between the parties actually 
present,” 

Now it is settled beyond controversy 
that any one of the co-mortgagors can 
redeem the mortgage and it was pointed 
out clearly by the Privy Councilin Yadali 
Beg v. Tukaram (4) that: 


“It is not’ the law in India any more than in 


England that any one of the several mortgagora 
cannot redeem more than his own share unless the 
owners of other shares consent or make no objection 
subject to the proper safeguarding of the rights 
which these owners might possess.” 

Thus the rule laid down in O. XXXIV, 
r. 1, that all the persons interested in the 
right of redemption shall be joined as 
parties is merely a rule of procedure which 
has been enacted with the object of avoiding 
multiplicity of suits. Assuming, therefore, 
that some of the proprietors who were 
also interested in the equity of redemp- 
tion have not been made parties, the point 
which is to be decided here is whéther the 
presence ci these persons is essential to 
enable the Court to adjudicate upon the 
rights and interests of those actually be- 
fore it. The most important question 
which arose in this case was whether the 
mortgaged property could be redeemed or 
not; and, if one of the co-mortgagors is 
entitled to redeem it, I donot think that 
on the facts of this particular case, the 
omission to implead some of the proprie- 
tors (assuming that there was in fact such 
an omission) can affect the decree passed 
by the Courts below. However that may 
be, the defendants, if they were really 
serious about the plea of non- joinder, should 
have pointed out tothe Courts below who 
were the persons who ought to have been 
joined to enable them to decide how their 
absence would affect the decision in the 
suit. As matters however stand at pre- 
sent, the defendants have failed to sub- 
stantiate their objection. In these circum- 
stances, I do not think it necessary either 
to remand the case or to interfere with 
the decree passed by the Oourt below. 
I would, therefore, dismiss this appeal with 
costs. Leave to appeal under the Letters 
Patent is refused. 

D. Appeal dismissed. 

(4) 48 O 22; 57 Ind. Cas. 535; A IR1921P O 
125; 47 I A 207; 16 N L R 154; (1920) M W N 369; 
28 M L T 95; 39M LJ 147;2U P LR CO) 123; 
@ 6). 903; 22 Bom. L R 1315; 25 O W 2il 
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OUDH CHIEF COURT 
Second Civil Appeal No. 145 of 1935 
May 6, 1937 
Srivastava, C. J. AND THOMAS, J. 
SITAL SINGH— PLAINTIFF —APPELLANT 
VETSUS 
KALKA SINGH—DEFENDANT—RESPONDENT 

Family settlement -Nature of — Dispute, whether 
should be in existence—Held, there was family settle- 
ment and plaintiff was bound by it. 

A family settlement is binding between the parties, 
and theycannot be allowed to resile from it. It is 
not absolutely necessary for a valid family settlement 
that there must be disputes in existence at the time 
when the settlement is arrived at. If in order to 
prevent the arising of such disputes and in order to 
secure peace and happiness in the family, the parties 
arrive at a settlement among themselves, the settle- 
ment arrived at must be deemed to be valid, 
Muhammad Imam Ali Khan v. Sardar Hasain Khan 
(1), distinguished. Sheikh Ameer Hussan v. Muham- 
mad Ejaz Hussain(2) and Mohammad Ejaz Hussain 
v. Mohammad Iftikhar Hussain (3), referred to. 

Held, taking all the circumstances of the case that 
the mutation proeeedings in question were based 
en a family settlement and the plaintiff was bound 

yit. ; 

8. C. A. against the order of the Subordi- 
nate Judge of Sultanpur, dated February 
11, 1935, setting aside the decree passed 
by the Munsif, Amethi at Sultanpur, dated 
June 2,1934. 

Mr. H. H. Zaidi, for the Appellant. 

Mr. H. N. Misra, for the Respondent. 


Judgment.—This is a second appeal by 
the plaintiff against an appellate decree of 
the learned Civil Judge of Sultanpur revers- 
ing the decree of the learned Munsif of 
Amethi at that place. It arises out of a 
suit for declaration of the plaintiff's right 
to a moiety share in certain property owned 
by him and his brother the defendant- 
respondent. 

The facts of the case are that on the 
death of the father of the parties, the pro- 
perty owned by the father was mutated in 
the name of the defendant alone who was 
the elder of the two brothers. In 1910, the 
plaintiff made an application that mutation 
Should be effected in his name also. Ib. 
was stated in this application that the 
plaintiff owned one share and the defen- 
dant, hiselder brother one and a half shares, 
and that the parties were in possession 
accordingly. The plaintiff was also examin- 
ed in the case and made a statement to the 
game effect. He added in this statement 
that ke wanted entries to be made in the 
khewat in the name ofthe parties in the pro- 
portion of one and one and a half, but there 
was no need for the shares to be separated. 
The defendant agreed to the entries in the 
khewat being made as desired by the plaint- 
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if. The Tahsildar, therefore, reported that 
the entries may be amended according to 
the plaintifi’s application and mutation was 
eltected accordingly. ; 

_in 1983 the defendant made an applica- 
tion for partition in the Revenue Court. 
In the course of these partition proceedings, 
the plaintiff asserted title to an equal share 
with the defendant. The Revenue Court, 
therefore, ordered the plaintiff to have his 
title determined by the Civil Court. Hence 
the present suit. It- was resisted by the 
defendant mainly on the ground that the 
Mutation proceedings whicu took place in 
the year 1910, were based on a family settle- 
ment which was binding between the 
parties. It was also pleaded that there 
was a custom of Jéthansi prevailing in the 
family of the parties and amongst Rajkumar 
Vhakurs to which tribe the parties belong, 
under which an elder brother was entitled 
to one and a half share while the younger 
brother was entitled to one share only. 
The learned Munsif held that the custom 
was not proved. On the question of family 
settlement also, he was of opinion that 
there was no adjustment of any conflicting 
claims and, therefore, the proceedings in 
the Mutaticn Court could not be construed 
as a family arrangement. He accordingly 
decreed the plaintifs claim. On appeal 
the learned Civil Judge upheld the finding 
of the trial Oourt on the question of custom, 
but disagreed with its finding On the ques- 
tion of iamily settlement. ‘he learned 
Civil Judge found that at the time of the 
mutation proceedings, there was some ap- 
‘Rrehension in the mind of the plaintiff 
about his interest being jeopardised unless 
he got his name entered in the khewat, 
than he made the application for mutation 
in order to safeguard his interest and that 
tue defendant, on the advice of his mother 
and uncle, agreed to mutation being effect- 
ed in the proporticn of one and one and a 
half. He accordingly held that in tue cir- 
cumstances the alteration which was made 
in tLe entries in the khewat was based on 
a settlement between the parties which was 
in ihe naire of a tamily arrangement. 
‘Tue plantu bas come to tms Court in 
second appeal against this order of the 
Civil Juage. lhe defendant has also filed 
cross-objecuons quesiioning the correctness 
of uis Lnding on the question of custom. 

‘ue learned Counsel for the plaintiff 
appeliant has mainly contended that mere 
Inutallion of Names coniers no title and 
that the Mutalion prcceedings which tcok 
place in the year 1910, cannot constitute a 
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family arrangement. Reference has been 
made to the decision of their Lordships of 
the Privy Council in Muhammad Imam Alt 
Khan v. Sardar Husain Khan, 20 1. A. 161 
(1). The case is an authority for the pro- 
position that a gratuitous admission can 


be withdrawn at any time in the absence 


of any obligation incurred tothe contrary. 
We are of opinion that the position in the 
present case is quite different. elt is well 
settled that a family settlement is binding 
between the parties, and they cannot be 
allowed to rescile fiom it. ‘The only ques- 
tion is whether, in the circumstances: of 
the case, the proceedings, which tock place 
in the year 1910, evidence a family settle- 
ment. Tne explanation offered by the 
plaintiff for his conduct in making the 
application for mutation (Ex. A-1), and his 
statement (Ex. A-2) was transparently false 
and has been rejected by both the lower 
Courts. On the other hand, the statement 
made by the defendant in the witness-box 
that he agreed to the request of the plaint- 
iff, on the advice of his mother and uncle, 
has been accepted by the learned Civil 
Judge. The evidence which was adduced 
by the parties in this case on the question 
of custom shows that whether the custom 
is proved or not, the plea about the custom 
of Jethanst was not altogether baseless. 
There is, therefore, nothing surprising if, 
in the circumstances, the plaintiff should 
have agreed to recognise the right of his 
elder brother to a Jethansi share. It is not 
absolutely necessary for a valid family 
settlement that there must be disputes in 
existence at the time when the seltlement 
is arrived at. Asobserved in Sheikh Ameer 
Hassan v. Muhammad Ejaz Hussain, 6 
O. W.N. 51 (2), ifin order to prevent the aris- 
ing ofsuch disputes and in order to secure 
peace and happiness in the family, the 
parties arrive at a settlement among them- 
selves, the settlement arrived at must be 
deemed to be valid. it has been pointed out 
that the decision in Sheikh Ameer Hussan 
v. Muhammad Ejaz Hussain, 6 O. W.N. 
51 (2), was reversed by their Lordships 
of the Privy Council in Muhammad Ejaz 
Hussain v. Muhammad Iftikhar Hussain, 9 
O. W. N. 180 (3), but there 1s nothing in the 


(1) 25 I A 161; 260 281; 2 OW N 737;7 Sar. 432 
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(2) 6 O W N 51; 117 Ind. Cas, 456; A I R 1929 Oudh 
134; Ind. Rul. (1929) Oudh 360. 

(3)9 O W N 10; 136 Ind. Oas. 97; A I R1i932P 0 
76; 360 W N 3c]; Q932) A la J 199; 34 Bom. LR 
625: 550 L J157;62 M L J 410; 35 L W 480; 909 
LA. T 33 P L K 403; 7 Luck 1; Ind. Rul. (1932) P O 
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judgment of their Lordships of the Privy 
Council to throw doubt on the correctness of 
the proposition referred to above. 

It was also argued that a member of a 
joint Hindu family cannot predicate of his 
share while the family continues joint 
because the interest of such persons is a 
fluctuating one. In the present case there 
is no question as to whether the family 
at the time when the application for mita- 
tion was made, was joint òr separate. It 
is, therefore, unnecessary for us to enter 
into this question. It might, however, be 
noted that the learned Civil Judge was of 
opinion that the ascertainment of shares 
which took place in 1910 had the effect of 
causing disruption in the family. There is 
something to be said for this view because 
we find that the plaintiff, in his application 
as well asin his statement, definitely said 
that the parties had been in possession 
each according to the share owned by him. 
This would rather indicate that the family 
was not joint at that time. 

Thus taking all the circumstances of the 
case into consideration, we can see n) 
sufficient ground to disagree with the find- 
ing of the lower Appellate Court that the 
mutation proceedings in 1910 were based 
on a family settlement and that the plaintiff 
is bound by it. 

“The appeal must, therefore, fail and is 
dismissed with costs. 

‘In this view of the case, it is not neces- 
sary for us to discuss the lower Court's 
finding about the custom of Jethansi which 
was questioned by the defendant-respon- 
dent. He was entitled to question the 
finding without the necessity of filing cross- 
objections. With these remarks we dismiss 
the cross-objections as superfluous and mis- 
‘conceived and make no order as to costs in 
respect of them. 

D. Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 610 of 1934 
December 22, 1936 
MOHAMMAD Noor, J. 
Musammat SONPHULA KUER—PLAINTIPF 
—APPELLANT 
VETSUS 
GANSURI AND OTAERS— DEFEN DANTS— 
RESPONDENTI 
Contract Act (IK of 1872), s. 65—Plaintif ad- 
vancing money to defendant as consideration for 
arranging marriage of defendant's niece with plaint- 
iff's brother by influencing father of girl—Marriage 
not arranged—S, 65, tf applies—Money, if can be 
refunded, 
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Marriage brokerage agreements are of two kinds; 
one isso immoral, obnoxiousand repulsive that the 
Courts will have nothing to do with it; others are 
of such a nature that though they are not enforce- 
able but the refund of the benefit received bya 
party can be decreed. 

A suit by a plaintiff for recovery of amount paid 
to defendant in consideration of his arranging the 
marriage of the plaintiff's brother with the defend- 
ant's niece by influencing the father of the girl is 
maintainable and the provisions of s. 65, Contract 
Act, apply to sucha case. Bakshi Das v. Nadu 
Das (2) and Bhan Singh v. Kaka Singh (4), relied on, 


GO. A. from the appellate decree of the 
Officiating Additional Sub-Judge, Patna, 
dated February 26, 1934. 

Mr. K. N. Lal, for the Appellant. 

Mr. D C. Varma, for the Respondents. | 


Judgment.—This appeal arises out of 
a suitinstituted by the plaintiff-appellant 
for recovery of Rs. 9500 principal and 
Rs. 65 as interest from the defendants 
said to have been advanced by her to them 
as a consideration for one of the defen- 
dants, namely Hito Singh, arranging the 
marriage of his sister’s daughter with her 
(plaintiff's) brother, which he failed to do. 
It appears that the defendant Hito Singh 
was prosecuted for cheating in respect of 
this transaction and was convicted and 
sentenced to pay a fine of Rs. 200 out of 
Which Rs. 150 was awarded as compen- 
sation to the plaintiff. The defence was 
a total denial of the plaintiff's case. It 
was pleaded that no money was advanced 
by the plaintiff to the defendants. Both 
the Courts below bave held that the 
plaintiff paid Rs. 500 to Hito Singh for 
the marriage. They exonerated defendant 
No: 2. Both of them, however, dismissed 
the suit holding that as the contract was 
opposed to public policy, the plaintiff was 
not entitled to recover any amount from 
the defendant Hito Singh. 

The lower Appellate Court has held that 
the ‘girl was not under the guardianship of 
Hito Singh but that of her father and, 
therefore, Hito Singh was paid the money 
not as consideration for marriage but as 
consideration of his influencing the girl's 
father to perform this marriage with the 
plaintiff's brother who was of advanced 
age. In my opinion, the provisions of 
s. 65, Contract Act, are applicable to this 
ease. If the contract was void or void- 
able, the benefit received by Hito Singh 
has to be refunded by him to the plaintiff. 
It is true that in such cases the promisee 
cannot recover the money promised, but 
it does not follow that the money paid for 
the promise not performed cannot he 
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recovered. It can be recovered unless it was 
paid for immoral or criminal purpose. 

- Reliance was placed on behalf of the 
respondents on the decision of this Court 
in Raghubar Das v. Nataber Singh, 51 Ind. 
Cas. 280 (1). In that case the money, 
the refund of which was sought, was paid 
to a priest so that he may influence a 
cersain gentleman to adopt a particular 
boy. Sir Dawson Miller, C. J., who gave 
the judgment of the Court, held that the 
transaction was of such a nature that the 
Court would have nothing to do with it 
and would not help the man who had 
advanced the money to get its refund. 
Agreements, like this, as has been held in 
several cases, are of two kinds: one isso 
immoral, obnoxious and repulsive that the 
Courts will have nothing to do with it; 
others are of such a nature that though 
they are not enforceable but the refund 
of the benefit received by a party can be 
decreed. Promise to procure girls for mar- 
riages by means not unlawful comes in 
this category. Mookerjee, J. of the Caleutta 
High Court in Bakshi Dis v. Nadu Das (2), 
laid down that : 

“Although a Court may not enforce an agreement 
to pay money to the parents or guardian of an 
intended bride or bridegroom on the ground that 
the agreement is opposed to public policy, yet 
a suit ie maintainable for the recovery of any 
sum actually paid pursuant to the agreement, if 


the contract is broken and the marriage does not 
take place.” 

In another case the same learned Judge 
observed as follows: 

‘Weare not unmindful that there are excep- 
tions to the general rule that money paid or 
personal property transferred in accordance with 
the terms of an illegal contract cannot be ‘reco- 
vered, notwithstanding the other party refuses 
to affirm his part of the agreement. It is plain 
that although where money has been paid under 
an unlawful agreement, but nothing else done in 
the performance of it, the money may be recovered 
back; yet this exception will not be allowed if the 
agreement is actually criminal or immoral: Ledu 
v. Hira Lal Bose (3).” 

In thiscase the arrangement between 
the plaintif and Hito Singh for the mar- 
riage of the former's brother with the 
latter's niece cannot be said either to be 
immoral .or criminal. Hito Singh though 
not the actual guardian of the girl, for 
whose marriage according to the findings 
of the Courts below, he received the money 
was in a position to bring about that mar- 
riage. The only objection to this marriage 
is the disparity between the agesof the 
5 (b 51 Ind. Cas, 280; A I R1919 Pat.316;4P LJ 


42. 
“(B10L4 261. 


(3) 210 LJ 537; 29 Ind. Cas. 625; A IR 1916 Cal. 
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‘plaintiff's brother and the girl. Marriage 


between a man fairly advanced in age and 
a young girl may be objectionable but 
they do take place with the approval of 
those who are interested in the welfare of 
the girls. This case tomy mind is similar 
to the case in Bhan Singh y. Kaka Singh 
(4). In that case the defendant offered to 
procure a Jat girl for the son of the 
plaintiff, who paid him Rs. 2,000 in cash 
but later on, it was discovered that the 
girl who was given out to. be a Jat. was a 
sweeper by caste. Tek Chand. J., held that 
under the circumstances the plaintiff was 
entitled to get a refund of the money. In this 
case also, it appears on the finding that 
Hito Singh in fact never wanted to havea 
marriage between the plaintiff's brother 
and the girl in question. It was a case 
of pure swindling. Under the circum- 
stances I think the plaintiff is entitled ‘to 
get a refund. 

It appears that out of the fine which 
was imposed upon Hito Singh, Rs. 150 was 
paid to the plaintiff as compensation, and 
I think thatthe sum must be deducted 
from the amount of Rs. 500 which has 
been found to have been paid by the 
plaintiff to him. Hito Singh died during 
the pendency of the appeal before the 
lower, Appellate Court and the respondents, 
Ganouri Singh and others, have been sub- 
stituted to represent Hito Singh in spite 
of their protest that they were not ' the 
heirs of the deceased Hito Singh. I set 
aside the decrees of the Courts below and 
decree the plaintiff's suit for a sum of 
Rs. 350 only with half the costs incurred 
by the plaintiff throughout. The decretal 
amount including the costs will be realiz- 
able only from the assets of Hito Singh, 
if any be found, and the added respon- 
dents or their personal properties will not 
be liable for it. ni 

D. Order accordingly. 


ai) ATE 1933 Lah. 849; 149 Ind. Cas, 1028; 6R L 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
June 24, 1937 
Lorp RUSSELL op KILLOWEN, SIR BAADI 
LAL AND Ste GEORGE RANKIN 

RATTAN LAL—APPELLANT l 

ae Versus ale 

. BAIJ NATH AND ofarprs-—~ResponpENts 
Adoption—Evidence of — Will . providing that 
executors “shall be competent ‘to select boy and. hava 
him adopted by my wtfe’-—Construction-Validity 
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of adoption not challenged in trial Court on ground 
that all executors did not consent to selection of 
boy—Question of fact—Plea, if can be raised in 
appeal—Both factum and validity held proved. 

A clause in a will, which authorized the widow 
to adopt a boy, provided that after the testator’s 
death the executors “sball be competent to select 
a boy of a good family in the brotherhood and 
have him adopted by my wife on my behalf: 

Held, that there may be some doubt as to the 
exact intention of the testator, and it is possible 
to contend that, thinking that his wife being young 
and inexperienced, would stand in need of help in 
finding a boy for adoption, he required the executors 
to assist her in choosing a boy, but did not iùtend 
to restrict her power to the adoption of a boy 
suggested by them. Assuming, however, that the 
clause in question was not dictated by a desire 
merely to help the widow in finding a boy of the 
qualifications mentioned by the husband, but sought 
to limit her choice, the plea that the adoption was 
invalid on ground that the boy was not selected by 
all the executors, could not be raised for the first 
time before the High Court without giving the 
opposite party an opportunity to give evidence in 
support of the fact that all the executors gave their 
consent to the adoption; 

Held, however, that it was not necessary to remit 
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the case for further inquiry, since their Lordships 
found that the evidence adduced to establish the 
factum of adoption, also proved facts which justified 
the inference that the selection of the boy was made, 
or agreed to, by all the executors and that, there- 
fore, both the factum and the validity of the adop- 
tion had been established. 


Sir Thomas Strangman, for the Appellant. 

Sir Shadi Lal.—On April 26, 1909, one 
Basbeshar Nath, a Vaisha Hindu residing 
in the town of Delhi, died leaving him 
surviving a widow, Saraswati, and a minor 
daughter, Shamo. On April 25, 1909, he 
had made a will authorising his widow to 
adopt a son, and appointed four persons; 
namely, Peare Lal, Peshi Mal, Mul Chand 
and Bashambar Nath, to be his executors. 
Peare Lal was the natural father of the 
testator, but the other executors were only 
remotely related to him. The following 
pedigree table shows the exact relationship 
of the various persons who are interested in 
this litigation ; 


SALIG RAM 
died October 18, 1876 


Naneh Mal 
died sometime prior to August, 1895 


Saraswati—Basheshar Nath 





Gwardan Dass 
Predeceaged his Father 


Peare Lal 
died - adopted died April 27, 1918 
November died April | 
3, 1920 25, 1909 j | | | 
Bashesher Nath  Baij Nath Amba Mal Gauri Mal 
| adopted by Defendant Defendant Defendant 
Shamo Rattan Lal Naneh Mal ‘No, 1 No. 2 No, 3 
(daughter) Plaintiff 
born about 1910 
adopted by Saraswati 
to her husband in 1913 


It will be observed that Basheshar Nath, 
who was the eldest son of Peare Lal, was 
adopted bý Naneh Mal, and it is no longer 
disputed that after his adoption Basheshar 
Nath was separate in estate from Peare 
Lal, though some immovable property was 
held by them in common and had not been 
partitioned. by metes and bounds. 

The probate of Basheshar Nath's will 
was, after some contest among the execu- 
tors, granted to them on July 30, 1910, and 
thereafter they began to administer the 
estate and to perform other duties specif- 
ed in the will. Now, one of the duties was 
the selection of a boy to be adopted by the 
widow, aud it appears that Peare Lal, who, 
as the natural father of her deceased hus- 
band, was vitally interested in the matter, 
was asked by the other executors to find a 
suitable boy for this purpose. Thereupon, 
be went to a place called Matan, and select- 
sd in 1911 the plaintif, Rattan Lal, who 


possessed the requisite qualifications. The 
boy was then an infant, only a few months 
old. He came with his mother to Delhi and 
began to live there with the widow. After 
he had resided with her for nearly two 
years, he was formally adopted by her, in 
1913, in the presence of a large number of 
persons. 

Thereafter he continued to live with his 
acloptive mother and was treated, not only 
by her, but also by Peare Lal, his sons 
and their relatives. as the adopted son of 
Basheshar Nath, During his minority Peare 
Lal managed his estate, and realised, on 
his behalf, rents and profits thereof. He 
was still a minor when Peare Lal died in 
April, 1918, but his sons continued tojcarry 
on the management of the estate.“They 
subsequently repudiated his right to the 
estate, with the result that he brought the 
present action to recover from them] the 
immovable property which belonged to him 
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and also asked for a rendition of the 
accounts of the monies realised by them on 
his behalf. In his plaint he relied upon 
his adoption by the widow in accordance 
with the directions of her deceased husband, 
and also referred to the latter's adoption by 
Naneh Mal. 

The defendanis denied both the adop- 
tions, and the trial Judge, after recording 
the statements of the Counsel for the parties 
to elucidate their pleadings, framed only 
one issue fortrial That issue, which con- 
sisted of two parts, was in these terms: 
“Whether the plaintiff is the adopted son of 


Basheshar Nath, and whether Basheshar. 


Nath was the adopted son of Naneh Mal”. 
The learned Judge then heard the evidence 
produced by the parties on that issue and 
gave judgment for the plaintiff. He dis- 
cussed all the relevant evidence, oral as 
well as documentary, and reached the con- 
clusion that Basheshar Nath adopted by 
Naneh Mal, and that the plaintiff was ad- 
opted by Basheshar Nath's widow in accord- 
ance with the authority conferred upon her 
by the will of her husband. 

Against the decree pronounced by the 
trial Court, the defendants preferred an 
appeal to the High Court of Judicature at 
Lahore, and challenged, not only the factum 
of the plaintiff's adoption, but also its 
validity. The appeal was heard by Harri- 
son and Addison, JJ., who accepted the 
appeal and dismissed the plaintiff's suit. 
As stated in the judgment of the High 
Court, which was written by Addison, J., 
the appellants admitted before the learned 
Judges the adoption of Basheshar Nath by 
Naneh Mal, but impeached the factum as 
well as the validity of the adoption of the 
plaintiff by Basheshar Nath’s widow. The 
Court of Appeal found in favour of the 
factum of his adoption, but considered the 
question of the validity of adoption to be a 
difficult one. They held that according to 
the directions contained in the will of 
Basheshar Nath, all the executors “had to 
concur in choosing the boy” for adoption, 
and as all of them had not concurred, the 
adoption in question “was invalid and 
against the authority of the deceased hus- 
band.” The appeal was accordingly accept- 
ed, and the suit dismissed. 

From the decree dismissing his suit the 
plaintiff has brought this appeal, and their 
Lordships, after bestowing their careful 
consideration upon the whole case, have 
reached the conclusion that the view taken 
by. the High Court is erroneous, and that the 
appeal must succeed, 
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The fifth clause of the will, which autho-. 
rizes the widow to adopt a boy, provides 
that after the testator'’s death the executors 
“shall be competent to select a boy ofa 
good family in the brotherhood and have. 
him adopted by my wife on my behalf.” 
There may be some doubt as to the exact 
intention of the testator, and it is possible 
to contend that, thinking that his wife 
being young and inexperiencéd, would. 
stand in need of help in finding a boy for 
adoption, he required the executors to assist 
her in choosing a boy, but did not intend 
to restrict her power to the adoption of a 
boy suggested by them. Assuming, how-: 
ever, that the clause in question was not 
dictated by a desire merely to help her in ` 
finding a boy of the qualifications mention-. 
ed by the husband, but sought to limit. 
her choice, their Lordships: do not find any 
express plea raised by the defendants that 
the plaintiff's adoption was invalid, because 
he was not selected by all the executors. 
As stated, the trial Judge took the precau- 
tion of examining the Pleaders for the 
parties in order to ascertain the points in 
controversy, but a perusal of the statement, 
made by the Pleader for the defendants, 
does not show that he impeached the adop- 
tion on the ground decided by the High 
Court against the plaintiff. The dispute, 
as understood by the trial Judge and em- 
bodied in the issue framed by him, was 
“whether the plaintiff is the adopted son 
of Basheshar Nath.” Neither the parties, 
nor the Judge in the trial Court under- 
stood that the defendants were challeng- 
ing the adoption on the ground that the 
plaintiff had not been chosen by all the 
executors. It is significant that the judg- 
ment of that Court makes no reference 
whatever to the alleged invalidity of the 
adoption, which was mentioned, apparently, ` 
for the first time in the memorandum of 
appeal presented by the defendants to the 
High Court. The validity of the adoption, 
as raised before the High Court, depended 
upon a pure question of fact, namely, 
whether all the executors had agreed to 
the selection of the plaintiff for adoption,. 
and it would obviously be unjust to dismiss 
his claim as the adopted son of Basheshar 
Nath without giving him an opportunity to. 
produce evidence in support of that fact. 
Their Lordships do not, however, consider 
it necessary to remit the case for further 
inquiry, as they find that the evidence, 
adduced to establish the factum of adop-: 
tion, also proves facts which justify the - 
inference that the selection of the plaintiff - 


1937 


was made, or agreed to, by all the execu- 
tors. This evidence, as will be seen pre- 
sently, shows that the executors accepted 
him asthe proper person to be the adopted 
son of Basheshar Nath. 

It must be remembered that of the four 
executors, Peare Lal was the only person 
who was personally interested in the wel- 
fare of the widow, and in the estate left 
by her bausband. He was not only the 
natural father of Basheshar Nath, but, as 
the pedigree table shows, he was the near- 
est agnate of his adoptive father Naneh 
Mal. In these circumstances, he would 
ordinarily be expected to take a leading 
part in settling the affairs of the estate, 
and in carrying out the wishes of the 
testator. The evidence shows that he origi- 
nally opposed the application of the other 
executors for a grant of the probate of the 
will, but, when the will was found to be 
valid, he joined in taking out probate, and 
along with his colleagues he instituted suits 
for the recovery of the debts due to the 
testator and took active steps to administer 
the estate. As pointed out by the High 
Court, the evidence of the two executors 
Peshi Mal and Bashambar Nath (not Ba- 
sheshar Nath, as wrongly stated by the 
High Court) shows that the execulors left 
the management of the estate to Peare Lal. 
About the selection of the plaintiff for 
adoption, Peshi Mal states that “according 
to the will Peare Lal brought a baby ten 
months old from Matan side, the place from 
which the family had originally come.” It 


was apparently contended before the High - 


Court that the will required the selection 
of the boy by all the executors, and the 
phrase “according to the will” used by 
Peshi Mal implies that the selection was 
made by Peare Lal after consulting the 
other executors. It is noteworthy that while 
the evidence leaves no doubt that the boy, 
after coming to Delhi, lived with the widow 
for two years and was then adopted by 
her in the presence of nearly a hundred 
persons including such executors as were 
present at Delhi at that time, there is no 
suggestion that any of the executors object- 
ed to the selection. Indeed, Peshi Mal him- 
self was present at the adoption of the boy; 
and; as observed by the High Court, his 
implied consent to the selection of the boy 
“may .be deduced from his presence” at 
the adoption. There is also the evidence 
of -Banwari Lal, the brother of Basheshar 
Nath’s wife, to the effect that all the execu- 
tors except Bashambar Nath attended the 
ceremony of adoption. This evidence, 
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which stands uncontradicted, has an import- 
ant bearing upon the question, but has been 
overlooked by the High Court. 

It appears that Bashambar Nath was not 
present at the time of the adoption, but ke 
has not attempted to deny the fact deposed 
to by Peshi Mal that the boy was selected 
by Peare Lal in accordance with the pro- 
visions of the will which, as explained, 
implies that the selection was made after 
consulting all the executors. The remain- 
Ing two executors, namely, Peare Lal who 
had brought the boy for adoption, and Mul 
Chand, had died before the trial of the suit, 
and they could not, therefore, be examined 
as witnesses. 


In short, the evidence shows that the 
plaintiff Rattan Lal, who was an agnate of 
the deceased Basheshar Nath, was brought 
in 1911 from Matan to Delhi when he was 
only ten months old; thet he was selected 
by teare Lal after consulting his co-exe.- 
cutors; and that, after he had lived for 
about two years with the widow, he was 
adopted by her in 1913 in the presence 
of a large number of persons including all 
the executors with the exception of Basham- 
bar Nath. There ‘is ;not a scintilla of evi- 
dence that any of the executors, who had 
deputed Peare Lal to select the boy, ex- 
pressed his disapproval of the selection 
during the period of the boy's residence 
with the widow fortwo years prior to the 
performance of the ceremony of adoption, 
or at the time of the adoption. These facts, 
which are unrebutted, warrant the inference. 
that the plaintiff was selected or adopted 
with the consent of all the executors, and 
this inference receives confirmation from 
the circumstance that after the adoption 
he was treated as the duly adopted son of 
Basheshar Nath by all the persona concern- 
ed in the matter. It was only after the 
expiry of more than fourteen years from 
the date of the adoption that the defendants, 
who are the sons of Peare Lal, challenged 
the adoption, when they were asked tó 
deliver the property which belonged to the 
estate, and to render an account of the 
realisations made by them. 


Upon an examination of all the material 
circumstances, their Lordships are of opi- 
nion that the factum as well as the validity. 
of the adoption has been established. The 
appeal should, therefore, be allowed, the 
decree :of -the High Oourt reversed, and 
that -granted by the Subordinate Judge 
restored with copis here and in India, Their 
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Lordships will humbly advise His Majesty 


ecordingly. 
D. iki Appeal allowed. 
Solicitors for the Appellant.—Messrs. T. 


L. Wilson & Co. 
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Rai Bahadur KHARAG NARAIN 
AND ANOTHER—APPELLANTS 
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mortgaging undivided share—Transfer, if void ab 
initiom-Representation that he was separate—Trans- 
feree for value after formal partition, without 
notice-Applicability of s. 43, Transfer of Property 


aie February 9, 1918, G, a member of a joint 
Hindu family executed a bond in favour of J where- 
by he purported to mortgage a share of 1-6th in 
the property, specified part of which was ancestral 
property of the family. Ten years after this mort- 
gage, there was a formal partition between the mem- 
bers and in 1929, G again mortgaged a part of prop- 
erty which had come to him to one K. He also 
gold a portion to one L. Ina suit by J on basis 
of his mortgage, the sons of Gand K and L were im- 
pleaded as defendants who contended that Gat the 
time of the mortgage being a member of the joint 
family nothing was conveyed by the alleged mort- 


a Held, (i) thata mortgage by a member ofa joint 
Hindu family of his undivided share is not ab initio 
but voidable at the option of the other members of 
the family or ony one of them. Madan Lal v. 
i relied on. 
Cian tke since s.43 of the Transfer of Property 
Act, provides that where a person erroneously re- 
presents that he is authorised to transfer certain 
immovable property and professes to transfer such 
property for consideration, such transfer shall, at 
the option of the transferee, operate on any interest 
which the transferor may acquire in such property 
at any time during which the contract of transfer 
subsists, the mortgage lien was transferred on 
that portion of the property which G got on partition 
Bhup Singh v. Chheda Singh (2), followed. [p. 909, 


Li: PE ; 
kk ‘i from a decision of the Subordinate 


Judge of Monghyr, dated December 22, 
32. l 

ee Khurshed Husnain, B. C. Mitra, 

B. B. Saran and J. M. Ghosh, for the Appel- 


ts. : 
me B.C. De, M. K. Mukharyji, for the 


Respondents. 

James. J.—Gobardhan Lal and his bro- 
ther Girwar were members of a joint family, 
with their father Banarsi Lal, and their 
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two uncles Brij Lal and Dularchand. 
Gobardhan Lal at an early stage began to 
quarrel with hiafamily and to do business 
on his own account with Janki Rai. On 
February 9,1918, he executed a .bond 
whereby he purported to mortgage a share 
of \-6th in the property specified, part 
of which was ancestral property of the 
family, while part had been begueathed 
by Nandu Lal, the maternal grandfather 
of Banarsi Lal, to his three grandsons 
Banarsi Lal, Dularchand and Brij Lal. In 
the mortgage bond there was a recital to 
the effect that Gobardhan Lal had demange 
ed partition of the family property; but 
the members of the family were unwilling 
to make it: so this mortgage was executed 
in part for payment of antecedent debt and 
in part to raise money for the purpose of 
instituting a suit for partition. The money 
was not utilised for the institution of the 
partition suit, but it was utilised for asepa- 
rate business carried on by Gobardhan 
Lal. After 1918 the three brothers made 
further acquisitions of joint family prop- 
erty. They did not mention the name of 
Gobardhan Lal in any deed ; but as there 
18 no mention of any sons, this fact would 
not necessarily be of any significance. If 
Gobardhan Lal had actually separated in 
1918, he would not prima facie have been 
entitled, when partition was ultimately 
made, toa share in this property, though 
he might possibly have been entitled if, 
while he still remained a tenant-in-common, 
the property was acquired from the joint 
fund. On May 21, 1927, after the death of 
Banarsi Lal, Gobardhan Lal's two uncles 
with his brother executed a mortgage, 
wherein they recited that Gobardhan Lal 
had cut himself off from his family in the 
lifetime of his father and had ceased to 
have any right tothe family property. The 
mortgagee, doubtful on this point, obtain- 
ed another mortgage bond in the following 
year in the execution of which Gobardhan 
Lal took part, wherein it was recited that 
the family was joint. On September 25, 
1928, a formal partition of the property was 
made, wherein a third share went to Gobar- 
dhan Lal and his brother Girwar who im- 
mediately partitioned this share between 
themselves. On December 7, 1929, Gobar- 
dhan Lal mortgaged part of the property 
which had fallen to him on partition to 
Rai Bahadur Kharag Narain. On Janu- 
ary 12, 1930, he sold a portion of that 
property to Musammat Lal Pari who re- 
deemed to that extent the mortgage of 
Kharag Narain. 
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..,On May 11, 1931, Janki Rai instituted a 
“suit on the basis of his mortgage of 1918, 
claiming to proceed against the property 

- which had fallen to Gobardhan Lal on 
partition. The suit was instituted almost 
twelve years after the date of payment 
fixed by the mortgage bond, but within time. 
It was contested on various grounds by 
the sons of Gobardhan Lal, and also by 
the mortgagee of December 7, 1929, and the 

‘purchaser of January 12, 1930, who assert- 
ed that the bond was a colonrable trans- 

‘action not executed for consideration ; that 
there was no family necessity for the 
bond ; and that since the mortgagor was 

‘a member of the joint family when the 
morigage was made, nothing was conveyed 
by the transaction. The Subordinate Judge 

- found that the morlgage was for considera- 

‘tion and that so far as the sons of Gobar- 
dhan Lal were concerned, it was binding 
on them because it was executed on ac- 
count.of antecedent debt and for family 

‘necessity. He found that the mortgagor 
was not separate from his father and 
uncles at the time when the deed was exe- 
cuted, but that he represented tothe mort- 
gagee that he was separate. The learned 
Subordinate Judge accordingly applied the 
provisions of s. 43 of the Transfer ot Prop- 

‘erty Act holding that since the mortgagor 
by actual separation had placed himself 
in a position to carry out the alienation 
which in 1918 he had represented himself 
to be able to do, the mortgage deed must 
be enforced. The mortgageeof 1929 and 
the purchaser of 1930 were transferees for 

“Value ; but the learned Subordinate Judge 
found that they had failed to prove that 
‘they had no notice of the option conferred 
by the morigage of 1918, and it could, there- 
fore, be enforced against them. Jmmedia- 
‘tely after the institution of the present 
suit the mortgagee of 1918 instituted a suit 
on his own mortgage bond which was 
apparently disposed of more promptly than 
the suit with which we are here concern- 
ed, so that he was able to obtain a dec- 
Tee and purchase the property in dispute 
while this suit was pending. The mort- 
gagee andthe transferee of January 12, 
1930, have appealed from the decision of 
the Subordinate Judge. l 

Mr. Khurshed Husnain on behalf of the 
appellants attacks in the first place the 
finding of factof the learned Subordinate 

Judge that atthe time of the mortgage, 
the mortgagor represented to the mortgagee 
that he had made a definite announcement 
of his: intention to separate such as would 
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amount to separation in the eye of law. 
Mr. B.C. De supporting the decree on 
grounds decided against him in the trial 
Court argues that the learned Subordinate 
Judge ought to have found that there was 
actual separation in 1918. Whatever repre- 
sentation might have been made, Mr. 
Khburshed Husnain argues that the mort- 
gage should not be regarded as ‘taking 
effect upon the share which ultimately féll 
to Gobardhan Lal on partition, because the 
mortgagor did not purport to transfer a 
ghare of an undivided estate but merely 
a share in specific property. He argues 
also that the mortgage of an undivided 
share is void ab initio and no equity can be 
created by it, such as would call for the 
application of the provisions of s. 43 of the 
Transfer of Property Actor of any other 
equitable rule. Finally he argues ‘that 
the appellants are transferees for value 
without notice of the option and that they 
are, therefore, protected from the operation 
of s. 43. 

Mr. Kbhurshed Husnain suggests that 
there is no averment in the plaint that 
Gobardhan Lal at the time of the morte 
gage represented that he was separaté. In 
the translation of the plaint which has 
been prepared for this Court, the expression 
“apne khuahish zahir kiya" has been trans- 
lated “expressed desire” (for separation 
and partition); but “announced an intention" 
would be an equally good translation and it 
cannot be said that the representation has 
not been pleaded. Two witnesses Bihari 
Lal and Damri Sao state that Gobardhan 
Lal actually did make an announcemént of 
the fact that he was separate before the 
execution of the mortgage; and since it 
appears to be clear that he was at that 
time and for a long time afterwards on 
bad terms with his family and he did ac- 
tually separate from them, there is no reason 
why this evidence should not be accepted. 
The recitals in the bond of May 21, 1927, 
(Ex. 2) indicate what the rest of the 
family thoughton this matter. This deed 
executed by the surviving members of the 
joint family Dularchand, Brij Lal and Gir- 
war Lal, the brother of Gobardhan Lal, 
recites that Gobardhan Lal the eldest son 
of Banarsi separated during the lifétime 
of his father and went to his father-in-law's 
house in Benares on relinquishing his claim, 
leaving the executants in possession and 
occupation of all the property of the joint 
family. But later we find Gobardhan Lal 
joining with the other members of the 
family in executing a mortgage deed and 


908 


ab. the time of the partition they described 
themselves as joint. 

Mr. Khurshed Husnain argues with some 
reason that we have not here anywhere 
a definite unequivocal and irrevocable an- 
nouncement of intention to separate until 
the commencement of the actual proceed- 
ings for partition. There were attempts to 
obtain partition; Gobardhan Lal deserted 
the family home and went to Benares ; and 
the impression which would be conveyed by 
this evidence is that either of the two parties 
represented themselves as joint or sepa- 
rate as it suited their convenience. The 
position of Gobardhan Lal appears to 
have been uncertain and equivocal and 
it cannot be said that there was any 
unequivocal announcement of separation 
actually effected. On the -other hand 
it appears to be clear that Gobardhan did 
represent in 1918 that he had cut himself 
off from his family; although it does not 
appear from the subsequent conduct of the 
parties that the representation was regard- 
ed. by them as irrevocable. I would accept 
both the findings of the Subordinate Judge: 
that the representation was made at the 
time of the mortgage and that the mort- 
gagee believed it; and that there was no 
actual separation until 1928. 

-Fhe objection that what was mortgaged 
was not a-share in the undivided estate 
‘but was a share in specific property, was 
not. taken in the written statement and is 
mow raised for the first time. The plaintiff 
asserted by his plaint that Gobardhan Lal's 
1-6th share in the family property mortgag- 
ed to him represented the share which was 
allotted to Gobardhan at the partition. He 
distinctly stated in para. 8 of his plaint 
that the property detailed and specified 
below in schedule 2 had been allotted to 
Gobardhan Lal in lieu of tke mortgaged 
1;6th share. We do not know that at the 
time of the mortgage, the joint family 
possessed any property other than that speci- 
fied in the mortgage bond ; -nor whether 
the subsequent acquisitions to the joint 
family were made from the common fund 
represented by this property. A new point 
of this -kind must not be raised for the 
first time in appeal, Ifthe point had been 
taken in the. written statement, parties 
would. have entered into evidence on this 
question; -and it would have been possible 
to, ascertain whether what was.mortgaged 
was part of Gobardhan's share or the whole 
of it. The learned Subordinate Judge has 
pointed out that-at the time of the mortgage 
Gobardhan’s. share would not have. been 
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1-6th but 1-9th; but he appears to have been 
under the impression that he would be 
entitled to 1-6th on partition, the share to 
which he would become entitled on the 
death of his father and which Le actually 
obtained when the partition was made. [ 
consider that the learned Subordinate 
Judge rightly treated the mortgage as a 
mortgage of the share of Gobardhan Lal in 
the joint family property, together with 
his share in the property which descended 
to the family under the will of Nanu Lal. 
Mr. Khurshed Husnain argues that since 
Gobardhan Lal was not separate at the 
time of the mortgage, his mortgage of an 
undivided share was void abinitio. This 
question was discussed by the High Court 
of Allahabad in Madan Lal v. Chidu (1) 
where it was pointed out that an alienation 
made by a member of a joint Hindu family 
18 not void but voidable atthe option of 
the other members of the family or of any 
one of them. It appears that misunderstand- 
ing is apt to be caused by declarations that 
particular alienations are void, which have 
been made after the alienations have been 
impeached by persons at whose option they 
were voidable, when the Court finding that 
the alienation cannot be supported has 
declared it to be void. -When a voidable 
contract is successfully impeached by a 
person entitled to challenge it, it becomes 
void; but this is not a contract of the kind 
which is in itself void ab initio. The 
learned Judges in the case quoted pointed 
‘out that the alienation cannot be impeach- 
ed by the alienor himself or by any trans- 
feree who has not acquired by transfer or 
prescription the interest of the entire joint 
family. They made an exception of the 
position of an auction-purchaser who may 
have purchased the interest of a co-par- 
cener in execution of a decree. From that 
decision it would appear that neither of 
the two appellants are entitled to impeach 
this mortgage of Gobardhan Lal on the 


‘ground that his interest in the joint family | 


was not such as to entitle him to make it, 
since they both appeared in the appeal in 
their capacities of transferees from Gobar- 
dhan. For other property in which the 
appellant Razr Bahadur Kharag Narain, had 
acquired the interests of the entire joint 
family, his claim has been allowed by the 
Subordinate Judge; to that extent the 
plaintiff has failed, and we are not concern- 
ed with that property in this appeal. © 
Section 43 of the Transfer of Property 
(1) 53 A 31; 122 Ind. Cas. 829; A IR 1930 Al. 
852; (1930) A L J 1528, ; 
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Act provides that where a person errone- 
ously represents that he is authorised to 
transfer certain immovable property and 
professes to transfer such property for con- 
sideration, such transfer shall, at the option 
of the transferee, operate on any interest 
which the transferor may acquire in such 
property at any time during which the 
contract of transfer subsists. In 1918 Go- 
bardham Lal erroneously represented that 
he was entitled by reason of his declaration 
of separation to mortgage a share of i-6th 
in the joint family property; and he mort- 
gaged that share to the plaintiff in 1928. 
When he did in the partition proceedings 
finally and unequivocally separate from the 
rest of the family, he became entitied to 
dispose of the 1-6th share. I need only cite 
the decision in Bhup Singh v. Chheda Singh 
(2) wherein it is pointed out that it is an 
incident of the mortgage of an undivided 
share in joint property that the mortgagee 
cannot, follow his security into the hands of 
a co-sharer who may have obtained part 
of the mortgaged property on partition; the 
mortgage lien is transferred to that portion 
of the joint property which the mortgagor 
had obtained at the partition. As soon as 
the partition was effected on the September 
25, 1928, the mortgage lien was transferred’ 
to the property which fell to Gobardhan’s 
share; and the subsequent transfers of 
December 7, 1929, and January 12,'1930 
which were made by Gobardhan Lal were 
subject to the mortgage lien. 


Neither of the appellants proved want of 
notice. The plaintiff said that he approach- 
ed the appellant Rat Bahadur Kharag 
Narain when he was taking the mortgage 
from Gobardhan and he demanded his dues 
from him but the appellant declined to 
satisfy him. His Karpardaz Munshi Lal 
stated in evidence that this appellant had 
no knowledge of the mortgage; but the 
Subordinate Judge did not believe him. If 
he was to avoid being charged with notice, 
it would have been necessary to demon- 
strate that there was some irregularity in 
the registration of the bond of February 
9, 1918, in view of the provisions of s. 3 
of the Transfer of Property Act as amended 
by s. 4 of Act XX of 1929; and in the 
absence of such evidence the appellants 
must be deemed to have had notice of the 
-existence of a previous mortgage. Neither 
of the appellants can claim to be in the 
position of a transferee without notice. 


(2) 18 A LJ 807; 58 Ind. Cas.171; 2UPLR A 
45; 42 A 596, 
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The appeal accordingly fails and I would 
dismiss it with costs. 

Courtney-Terrell, C. J.—I agree. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
FULL BENCH. 

Second Oivil Appeal No. 326 of 1936 
Youna, CO. J., Monroz AND Din 
MowaMMAD, Jd. 

BAHADUR AND OTHERS —APPELLANTS 
Versus 
Musammat NIHAL KAUR—RESPONDENT 

Custom (Punjab) — Succession — Jats of Sialkot 
District — Daughters, if succeed in preference to 
collaterals - Custom in one District not in conformity 
with general customary law—Force of custom if 
weakened—Custom—Hvidence of—Proof of its being 
immemortal—Necessity of. i 

Among Jats of the Sialkot District the immemorial 
custom is that daughters cannot: succeed to their 
father’s self-acquired or other-property in preference 
to male collaterals. a 

It cannot be said that where a custom recorded in 
one district is not in conformity with custom pre- 
vailing elsewhere, which used to be called the general 
Customary Law, the presumption is weakened; one 
essential characteristic of a custom being that it is 
local or tribal law as distinct from the general law 
Gulab v. Umar Bibi (3), relied on. 
_ A custom to be legal must be proved to have been 
in existence for a time preceding the memory of man. 
It not always being possible to obtain such proof, 
the Courts have invariably been willing to-presume 
the existence of 9 custom for sucha period provided 
that evidence is produced which proves that the cus- 
tom has been in existence asfar as living testimony 
can establish it. 


Mr. Qabul Chand for Mr. M. E. Puri, for 
the Appellants. i Sa 
Mr. Nihal Singh, for the Respondent. 

Judgment.—The question involved .in 
this case came before a Division Bench of 
this Oourt in second appeal. The learned 
Judges differed and as there was a conflict 
of opinion in this Court itself upon the point 
involved, they suggested that the cage 
should be put before a Full Bench. Musam- 
mat Nihal Kaur, the plaintiff in the suit, 
claimed that she was entitled to possession 
of her father’s self-acquired property in 
preference to the defendants who are her 
father’s collaterals; the sole question for 
decision is whether Musammat Nihal Kaur 
has proved a custom among the Jats of the 
Sialkot District that daughters succeed to 
their father’s self-acquired property in 
preference to collaterals. It is difficult to 
See irom the papers before us whether a 
custom was pleaded in the trial Court.. The 
Issues as struck do not clearly include an 
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issue with regard to custom, but the learned 
Judge of the trial Court held that the 

aughter was by custom entitled to succeed. 
The learned District Judge on appeal gave 
a certificate as follows : 

“I do hereby certify that in my opinion the cus- 
tom in point is of sufficient importance and such 
substantial doubt regarding its existence has been 
created by the latest authority of the High Oourt as 
to justify a second appeal under s. 41 (3), Punjab 
is Act, 1918, tothe High Oourt of Judicature at 

ahore,” 


We must take it, therefore, that the ques- 
tion of custom was pleaded and argued in 
the lower Courts and that, therefore, the 
sole question is whether such a custom as 
alleged has been proved. In this view of the 
matter there does not appear to us to be 
any great difficulty in deciding the point. It 
is first necessary to appreciate what evidence 
is necessary in order to establish a custom. 
In this matter it is useful torefer to Black- 
stone. This learned author stated that : 

“A custom in order that if may be legal and 
binding, must have been used so long that the 
memory of man runneth not to the contrary ; so that 
if any one can show the beginning of it, it is no 
good custom.” 

In Tanistry case (1), at pp. 31 and 32* it 
is said : 

“Itis jus non scriptum and made by the people 
in respect of the place where the custom obtains. For 
where the people find any act to be good and bene- 
ficial and apt and agreeable to their nature and 
disposition, they use and practise it from time to 
time, and it is by frequent iteration and multipli- 
cation of this act that the custom is made and being 
used from & time to which memory runneth not to 
the contrary obtains the force of law.” 

Another definition is contained in Termes 
de la ley: 

“Oustom may be defined to be a law or right not 
written, which being established by long use and 
consent of ancestors hath been and daily is put in 
practice,” 

A custom.to be legal must, therefore, be 
proved to have been in existence for a time 
preceding the memory of man. It not 
always being possible to obtain such proof, 
the Courts have invariably been willing to 
presume the existence of a custom for such 
a period provided that evidence is produced 
which proves that the custom has been in 
existence as far as living testimony can 
establish it. The onus in this case, there- 
fore, was on the plaintiff to show that among 
Jats of the Silakot District a custom obtains 
that daughters succeed to their father's 
self-acquired property in preference to colla- 
terals and that such a custom has existed 
““so long that the memory of man runneth 
not tothe contrary”. In this she has clearly 


(1) (1608) Dav. Ir. 28; 80 E R £F16. 
*Pages of (1608) Dav. Ir—|Hd.j] . 
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and demonstrably failed. . The. plaintiff 
depended solely upon instances~ relevant 
under e. 13, Evidence Act, the instances 
being judicial decisions which she alleges 
are in favour of the proposition for which 
she contends. It is noticeable, however, 
that the attempt to establish the commence- 
ment of this alleged “custom” far from 
being so old that the “memory of man 
runneth not to the contrary” can be shown 
to be well within existing human enemory. 
As Blackstone says “if any one can show the 
beginning of it, it is no good custom”, Two 
documents have been produced and re- 
ferred to; the first is the Oustomary Law or 
riwaj-t-am of the Sialkot District, 1895. 
This riwaji-am alludes to the previous 
giwaj-t-am of 1865, which is not before us. 
The compiler of the document of 1893, how- 
ever, records that the work of the 1865 
record was thoroughly and carefully done. 
The main interest of the earlier riwaj-t-am 
is that (according to the 1-95 riwaj-i-am) it 
states ‘that daughters cannot inherit. The 
record of 1895 clearly shows that it had 
never occurred to any one up to that time 
to suggest that among Jats of Sialkot Dis- 
trict a daughter could inherit the self-. 
acquired property of her father, and ape 
parently the same position existed in 1865. 
Question No. 47 of the 1895 Customary Law 


of the Sialkot District is as follows : 

“Under what circumstances can daughters inherit 
(1) the immovable or ancestral, (2) the movable or 
acquired property of their father? Are they em- 
titled to inherit to the exclusion of sons, or the 
widow, or the near male kindred of the deceased ?. ° 
If they are excluded by the near male kindred, is 
there any fixed limit of relationship within which 
such near kindred must stand towards the deceased 
in order to exclude his daughters ?” - 


The answer is clear beyond doubt. Itis: 
“Tf there is any male kindred, a daughter 
cannot inherit property of any description.” 
At this date, according to a judicial ine 
stance given under Question No. 47 it had. 
been suggested that among Hindu Varai- 
ches a daughter possibly might be preferred 
to collaterals of the eighth and more remote 
degrees, but that it had been held that a 
daughter who claimed that such a custom 
existed failed to prove it. The second docu, 
ment is the riwaj-i-am of 1916. It is here’ 
noted for the first time that an effort had 
been made to endeavour to establish a cus- 
tom more in accordance with modern’ 
thought, namely that daughters might in- 
herit the telf-acquired property of their 
fathers in preference to the male collaterals 
of the 5th or more remote degrees. The 
custom as laid down by the learned compiler 
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of the Customary Law is clear and that is 
that. in ‘the inquiries conducted by him 
personally he was 
_ considerably impressed by the hold that the agna- 
tic theory has upon the mass of the people who 
donot keep stock of judicial decisions. The right 
of ‘alienation outside the family and the succession 
of married daughters were as a rule emphatically 
denied. It was only among the educated classes 
that any mention was made of limits to the rights 
of male collaterals and they generally referred to 
a Chief Court judgment as the ground of their 
belief...Onethe other hand there is undoubtedly a 
strong tendency among sonless proprietors towards 
getting rid of the shackles of agnatic claims and it 
must be remembered that women have not had a 
chance of expressing their views on the subject. ' À 
uestion No. 47 in the riwaj-i-am of 1916 
is as follows: 

“Under what circumstances can daughters inhe- 
rit (1) the immovable or ancestral, (2) the movable 
or acquired property of their father? Are they 
entitled to inherit to the exclusion of sons, or the 
widow, or the near male kindred of the deceased ? 
If they are excluded by the near male kindred, is 
there any fixed limit of relationship within which 
such near kindred must stand towards the deceas- 
ed in order to exclude his daughters ?” 

Tae answer again is clear : 

“In the absence of male lineal descendants and 
of widows, unmarried daughters take possession 
of their father's property till marriage but not 
Subsequently. Married daughters do not inherit 
in the presence of collaterals. This is the general 
rule, but under the influence of judicial decision 
some people assert that daughters succeed in prefe- 
rence to collaterals of the oth or more remote 
degrees. Mughals assert that agnates of the 4th 
degree are excluded by daughters.” 

nis last riwaj-i-am clearly shows the 
“beginning of the attempt to create a new 
custom.” But even here the custom alleg- 
ed is only that of exclusion of the col- 
laterals ot the 5th or more remote degrees. 
Ib is not stated in this riwaj-i-am that there 
was any judicial decision up to that date 
to the eifect that among Jats of the Sialkot 
District daughters succeeded to their father's 
Self-acquired property in preference to 
all collaterals. The instances given in the 
riwajt-am as exceptions tu this custom do 
not appear to support the plaintili’s present 
contention. The first instancein this case 
given by the plaintiff is a judicial decision 
in 1922. This decision, however, was based 
on a wrong view of the law. The learned 
Judge in that case decided that the riwaj- 
t-am possessed very little evidential value. 
The Privy Council, however, in Beg vV. 
Allah Ditta (2), laid it down beyond dıs- 
pute thatthe statements contained in the 
rewagj-t-am formed a strong piece of evi- 
dence in support of custom. ‘I'he first real 

(2) 45 P R1917; AIR1916 P O 129; 38 Ind. Oas 
354; 44 Cal. 749; 44 IA 89:12 PWR 1917; 21M LT. 
310; 32M L J 615;19 Bom. LR 388; 15 A LJ 525; 21 
OW N 842; 26 CLJ 175 (P 0). 
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instance, therefore, upon which the present 
plaintiff relies isin 1928, a decision of a 
Bench of this Court. Several other deci- 
sions after 1923 of this High Court were 
also used by the plaintiff as instances to 
prove a custom. Looking at the whole 
case in the light of what we have said above 
the question whether the plaintiff has been 
able to prove a custom or not is devoid of 
any difficulty. Evidence dating only from 
1928 cannot prove a custom. 

On the other hand, the opposite proposi- 
tion appears to be sound that the riwaj-i- 
ams of 1865, 1895 and 1916 are strong evi~ 
dence that the custom is to the contrary, 
namely that among Jats of the Sialkot 
District the immemorial custom is that 
daughters cannot succeed to their father’s 
self-acquired or other property in prefer: 
ence to male collaterals. This evidence 
cannot in law be rebutted by the modern 
instances relied upon by the plaintiff. We 
sympathise with the effort made by the 
various tribes and persons concerned to 
modernise this ancient custom, but a cus- 
tom once established, as this custom un- 
doubtedly appears to have been, can only 
at this time be altered by legislation and 
not by modern judicial decisions. It has 
been argued by Counsel for the plaintiff 
that the onus of proof of custom was orj- 
ginally placed on the defendants in the 
trial Court, and that, therefore, it was for 
the defendants to prove the custom relied 
upon by them. Even if this was so, the 
defendants referred to the riwaj-i-amg and 
thereafter the onus was upon the Plaintiff. 

This onus, as pointed out above, she has 
failed to discharge after producing all the 
evidence available to her, and aftér having 
had every opportunity to produce evidence, 
This point was not discussed in the judg- 
ments by which this case was referred to 
this Full Bench, nor is it mentioned in 
the grounds of appeal. It has been argued 
that the effect cf the statements in the 
TIwaj-t-ams is weakened by the fact that 
women were not in those days consulted 
by the officer compiling the Oustomary Law. 
We do not agree. In India, as indeed in 
all other countries, women until recently 
have had nothing to do with the making 
either of lawor custom. It is possible that 
in a few hundred years, when our present 
era may have been wholly forgotten, custom 
may be created in favourof the rights of 
women if in the meantime legislation has 
not altered the existing law. 

It has also been suggested that where 
a custom recorded in one District is not 
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in conformity with custom prevailing else- 
where which used to be called the general 
Customary Law, the presumption is weaken- 
ed. This we cannot follow, one essential 
characteristic of a custom being that it is 
local or tribal law as distinct from the 
general law. We approve of the opinion 
expressed in Gulab v. Umar Bibi (3). On 
‘a careful consideration of the arguments 
‘of Counsel, the riwaj-t-ams and the evi- 
_dence produced by the plaintiff in this case, 
we are clearly of opinion, that the plaintiff 
‘has failed to prove the custom alleged by 
her. We would,: therefore, accept this ap- 
peal and dismiss the suit. In view of the 
"conflicting decisions of this Court previous- 
ty, parties will bear their own costs through- 
‘out. It would be of great assistance to 
the people of this Province and to the 
‘Courts if legislation were undertaken codi- 
fying and, if so desired, amending some 
portions at least of the Customary Law. 
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should deposit’ within a fortnight Rs. 1,500 
representing six Months’ pay of the Manager 
proposed to be appointed but whose appoint- 
ment to the office was not completed for the 
reason that he was not able to secure a 
Fidelity Bond as he was required to do by 
the terms of an agreement. The learned 
District Judge has in the case before us 
shown more than usual interest in the 
matter of appointment of Manager by the 
guardian for reasons best known to him; 


“and has used language in his order against 


which this Rule is directed as also in his 
explanation submitted to this Court, which 
cannot be said to be well balanced. ` We 
very much regret to notice the same. Ib is 
not very unusual to find learned District 


Judges losing their balance of mind. when 


dealing with guardianship cases, and it is 
not at all uncommon that drastic action is 
taken and plenary powers exercised by them 
over the guardians appointed by them, for 





“ON. Appeal allowed. the purpose of looking after the interest of 
_ (3) ALR 1936 Lah, 403; 164 Ind. Cas. 796; 38 PL the minors committed to their care. It- 
R 807; 9 L R 159. goes without saying = the exercise of 
such powers should be kept within limits 

CALCUTTA HIGH COURT provided by law, and should not be wholly 


- Civil Rule No. 1085 of 1936 
August 19, 1936 
- Goua AND NASIM ALI, JJ. 
- Rani MOHINI SUNDA RI— PETITIONER 


versus 
DISTRICT JUDGE, MURSHIDABAD 
mn OPPOBITA PARTY 
: -Guardian and ward—Plenary powers exercised 
District Judge over guarditan—Limits within 
which it should -be exercised—Arbitrary exercise of 
` powers condemned. | 
Tt is not at all uncommon that drastic action is 
te a and plenary powers exercised by District 
Judges over the guardians appointed by them, for the 
purpose of looking after the interest of the minors 
“committed to their care. The exercise of such 
powers should be kept within limits provided by law, 
and should not be wholly arbitrary, made before 
necessary enquiries ure held inthe manner provided 
by.law. When such an arbitrary and unjustifiable 
order is made, it will be set aside by the High Court. 
“ ©. K. from an order of the District Judge, 
Murshidabad, dated July 20, 1936. 

‘> Mr. S. M. Bose, Acting Advocate-General 
-and Mr. Ramendra Chandra Roy, for the 


Petitioner. 
` Order.—This Rule was’ isaued on the 
learned District Judge, Murshidabad, calling 

‘upon him to show cause why an order passed 
: by him in aguardianship proceeding should 
- not be set aside. ; 

“The order was made by the Judge on 
“ July 20, 1936, in connection with an appoint- 


arbitrary, made before necessary enquiries 
are held in the manner provided by ‘law. 
The facts and the circumstances of the 
case have been placed before us in detail; 
and they have been exhaustively dealt with 
by the learned Judge himself in his explana- 
tion submitted to this Court. The guardian 
in this case before us was not altogether 
free from blame: but the order with which 
we are concerned was wholly unjustifiable. 
The District Judge has himself in his 
explanation characterized the. order. as 
summary; one which might seem arbitrary. 
We have no hesitation in stating that 
it is arbitrary and must, therefore, be set 
aside. 

In setting aside the. order passed by the 
learned District Judge on July 20, 1936, we 
direct that the prayer made -by the guardian 
in his application filed in this Court, on 
August 18, 1936, a copy whereof is to be 
sent to the District Judge along with our 
decision, be taken into consideration, and 
necessary action be taken on the same in 
accordance with law. It is to be deanitely 
understood that it would still be open to the 
learned District Judge to act in conson- 
ance with the provisions contained in 
ss. 43 and 32, Guardians and Wards Act, 
in the interest of the minors concerned. 
ment of a Manager by the guardian appoint- The records are to be returned as soon as 
ed by the Court, and the direction cone possible. 


“tained in the order was that the guardian N Case remanded. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 143 of 1933 
March 2u, 1936 
D. N. Mirrer AND PATTERSON, JJ. 
Srimati BIRAJMOHINI DASSI—DEFENDANT 
—APPELLANT 
VETSUS 
Srimat. SARALA DEVI CHOWDHURANI 


— PLAINTIFE— RESPONDENT 

Letters Patent (Cal), cl. 12 — Jurisdiction—Mort. 
gage of property outside jurisdiction—Suit, if can be 
maintained in High Court—Leave granted though one 
item outside jurisdiction—Suit and decree—Subsequent 
suit under O. XXI, r. 103, Civil Procedure Code (Act 
V of 1908)—Decree in mortgage suit, if can be chal- 
lenged on ground of jurisdiction—Adverse possession 
—Held, on facts and evidence adverse possession not 
established, 

The High Court has no jurisdiction to entertain a 
suit on mortgage if the only property included in the 
mortgage is property outside the original jurisdiction 
ofthe High Court; but ifia the mortgage are in- 
cluded properties one of which is situated within the 
original jurisdiction of the High Court, leave under 
cl. 12, Letters Patent might be granted. Where the 
High Court when granted the leave rightly or wrongly 
held that an item of property which was admittedly 
Situated within the original jurisdiction, was intend- 
ed to be included in the deed of assignment which 
also created a further charge, it is not open ina 
suit under O. XXI, r. 108, Vivil Procedure Code, 
based on that decree to contend that the decree was 
without Jurisdiction on that ground, for itis open to 
the Oourt to determine as to whether it has jurisdic- 
tion or not to entertain a suit or proceeding, and if 
there is a judicial determination, the judicial deter- 
mination assuming jurisdiction cannot be collaterally 
attacked, That must be held to bind the other party. 
Further it is no concern of the third party to raise the 
contention as to the real intention of the parties to 
the mortgage transaction, and thereby to impeach 
the validity of the mortgage deed. |p. 915, cols. 1 & 2.| 

An auction-purchaser being obstructed in taking 
possession by another alleging he was the owner, tiled 
a suit under O, XXI, r. 103, Civil Procedure Uode. 
The obstructor contended that there was an agree- 
ment to sell between his vendor and himself and he 
was in possession for over 12 years. lt was found 
that the consideration alleged to have been paid was 
not paidfor the agreement. It also appeared that 
the house in question was built by the vendor and 
the obstructor was allowed to stay in it as a 
tenant : 

Held, thatas the obstructor could not prove that 
he was actually in possession in pursuance of the 
agreement, the pleaof adverse possession could not 
succeed. Venkatesh Damodar v. Mallappa Bhimappa 
(2) and Bapu Apajiv. Kashinath Sadaba (3), relied 
on. |p. Yl/, col, 2. 

C. A. from tne original decree of the 
First Additional Sub-Judge, 24-Parganas, 
dated March 31, 1933. 

Mr. Hiralal Chakrabarti, for the Appel- 
lant. 

Messrs. H. D. Bose and Gopendra K. 
Banerji, for the Respundent. 


D. N. Mitter, J—Sarala Devi Chowdtuu- 
rani, the respondent, commenced on Maren 
17, 1930, the suit in which this appeal 


169—115 & 116. 
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arises inthe Court of the Additional Sub- 
ordinate Judge, 24-Parganas, for establish: 
ing her rights to the present possession o 
the house at No. 54, Ultadanga Main Road 
within the Municipal boundary of Calcutta. 
The suit purports to be one under the 
provisions of O. XXI, r. 103, Civil Procedure 
Code. That suit has been decreed by the Sub- 
ordinate Judge. Hence the present appeal 
by the representative of the defendant to 
that suit, one Benode Behari Biswas, who 
died during the pendency of the suit. 

The allegation on which the plaintiff 
founds her title to the said premises, 54 
Ultadanga Main Road, may be briefly 
stated thus: The property in question was 
originally held by Surendra Nath Dutt, 
Purendra Nath Dutt and Gokil Chandra 
Dutt who were members of the firm of P. N. 
Dutt and Company which at one time 
carried on an extensive business. The said 
Dutts mortgaged the property in question 
to Dr. Bipin Behari Ghose, a well-known 
physician of Calcutta on October 4, 1920 
taking a loan of Rs. 8,000 from the said 
doctor and hypothecating the said pre- 
mises by a registered deed of mortgage in 
his favour. Dr. Bipin Behari Ghose, on 
receipt of proper consideration, assigned 
the said mortgage bond in favour of the 
plaintiff respondent Sarala Devi Chow- 
dhurani. To the said deed of assignment 
the Dutts were made parties and by the 
said deed a further charge was created in 
respect of another property belonging to the 
Dutts, namely, 6 Kirty Mitter Lane which 
lies within tne original jurisdiction of the 
High Court of Calcutta. The Dutts having 
failed to.pay the dues on the mortgage 
security the plaintiff brought the suit on 
the: original side of the Court, and obtained 
a preliminary mortgage decree against 
the Dutts on March 3, 1924. The judg- 
ment-debtor not having paid the money 
within the period of grace, a final decree 
was passed in favour of the plaintif, 
Sarala, on December 14, 1925. In exes 
cution of the said decree the plaintiff pur- 
chased the property at. the Registrar's sale 
and thereafter obtained the sale certi- 
ficate. l l , 

The plaintif applied to be put in. posses» 
sion. and proceeding was taken. under the 
provisions of O. XXI, 1. 95, Civil Pro- 
cedure Code. Then on April 27, 1927, 
Costello, J., in that proceeding lur delivery 
of possession directed that the premises 
in question be delivered to the plaintiff 
under the provisions of O. XXI, r. 93, 
Civil. Procedure (ode. And it was fure 


914 
ther ordered that certified copy of the 
order together with a copy of the sale 
certificate and certificate from this Court 
that possession of the said property has 
not been obtained within the jurisdiction 
of this Court, be transmitted by the Regis- 
trar of this Court to the District Judge's 
Court of 24-Parganas for execution : see 
p. 102, para. II of the paper-book. The 
matter accordingly was sent to the Court 
of the Subordinate Judge - who dealt with 
the proceeding taken under the provisions 
of O. XXI, r. 95, Civil Procedure Code. 
After dealing with certain preliminary 
objections on the question of jurisdiction 
the Subordinate Judge of 24-Parganas 
came to the conclusion that although 
Bencde, the husband ‘of the appellant, 
could not establish his claim to the owner- 
ship of the building he (the learned Judge) 
was inclined to accept Surendra’s ver- 
sion that it was the Dutts who paid 
for the construction of the building and 
that Bencde came to cccupy the house 
with the permission of the judgment- deb- 
‘tor. But the Subordinate Judge dismissed 
the application of the plaintiff to be given 
possession on the ground that there was 
a sort of contract or agreement in pursu- 
ance of which Benode paid Rs. 55 as the 
earnest money for the purchase of the 
property and held that it cannot ke 
said that there was no enforceable right 
on the part of Benode in the premises in 
question. He accordingly refused the 
application of the plaintiff. The result 
was that the present suit had to be insti- 
tuted in accordance with the provisions 
of O. XXI, r. 103, Civil Procedure Code as 
has been already stated. 

The plaintiff practically founds her 
title to the disputed premises on the 
judgment of the High Court in the mort- 
gage suit commenced by her and she 
claimed to establish the right of possession 
in the property in question on the basis of 
the said judgment. Benode Behari Biswas 
who was the original defendant to the 
suit putin a written defence and several 
pleas were taken in the written statement 
filed by him. It is not necessary to refer 
to all the defences as the question in 
controversy in the present appeal really 
turns on two substantial defences which 
were taken to the suit. The first defence 
is that the decree passed by the original 
side of this Court on which the plaintiff 
founds her title was a decree without 
jurisdiction as the property to establish 
ho claim of which the suit had been 
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brought is admittedly situate outside the 
original jurisdiction of this Court and 
the other property, namely 6, Kirti Mitter 
Lane, which was included in the further 
charge mentioned in the deed of assign- 
ment in favour of the plaintiff was included 
in the said deed of assignment for the 
purpose of giving jurisdiction and not for 
the purpose of additional security. The 
second head of defence related to the 
question of adverse possession, It was 
stated in support of this defence that the 
Dutts in ihe year 1917 took a sum of 
Rs. 2,000 from the husband of the appel- 
lant Benode and agreed; to sell the prop- 
erty in question to Benode for that sum 
and although no valid deed of transfer 
by way of sale was executed bythe said 
Dutts, Benode, the original defendant, 
was allowed to continue in possession of 
the said land on which he afterwards con- 
structed the said building at a cost of 
about Rs. 10,000 for more than the statu- 
tory period of 12 years. Both these defences 
were negatived by Subordinate Judge 
of the Court below who decreed the plain- 
Liff’s suit. 


In appeal by Biraj Mohini Dassi, the 
widow of the original defendunt Benode 
and his legal representative, two questions 
really arise for determination. Although 
ab the opening My. Hiralal Chakravarti 
raised a uumber cf points it must be said 
in fairness to him that he did not press 
all of them but the two leading and sube 
stantial questions mentioned at the þegin- 
ning, namely (1) the question of the juris- 
diction of the High Court, to pass the dec- 
reeon the assignment of the mortgage 
security, and (2) the question of adverse 
possession. It is contended on the question 
of jurisdiction that the original side had 
no jurisdiction to entertain the suit on the 
mortgage asthe premises No. 51, Ultadanga 
Main Road was outside the jurisdiction of 
this Court, and premises No. ú, Kirti Mitter 
Lane, which was included in the deed of 
assignment, was included not as an addi- 
tional security for thesum for which the 
assignment was made in favour of the 
plaintiff, but only for the purpose of giving 
jurisdiction. Reliance is placed in sup- 
port of this position on the evidence of 
the plaintiff's solicitor, Mr. P. G. Kar, to the 


effect following : 

“No. 6, Kirti Mitter Lane property as it was really 
not Necessary as we were not relying on it as a 
part of the security but only fur the purpose of 
jurisdiction,” 

But the said witness states further on 
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that the Dutts joined in the transfer þe- 
cause of the additional security. It is cor- 
tended that this was not intended to be an 
additional security at all, for this property 
premises No. 6, Kurti Mitter Lane had al- 
ready been mortgaged with other pruper- 
ties for a sum of four lacs of rupees and this 
property was included in the further charge 
not for the purpose of security but for the 
purpose of giving jurisdiction to the Register- 
ing Officer to register the deed in Calcutta. In 
this connection reliance has been placed 
on a recent decision of their Lordships of 
‘the Judicial Committees of the Privy Coun- 
cil in Venkata Rama Rao v. Sobhanadri 
Appa Rao (1). Their Lordships point out 
in that case that: 

“Registration in acertain registration district on 
the strength of a small property situated therein 
and included in the deed, is invalid when there is 
no real intention that such property should pass 
under the instrument, although when there is such 
intention, the motive that the property is included 
for the purpose of allowing of registration in the 
particular district may be immaterial.” 

Their Lordships also pointed out that: 

“Phe crucial test is the 1otention which is to be 
gathered from the nature of the property,the attend- 
ant circumstances and the use made or possible to 
be made.” : < 


There is no doubt that in one part ofthe 
evidence Mr. Kar, the solicitor, states that 
the property, No. 6, Kirti Mitter Lane, was 
included for the purpose of jurisdiction, but 
he states at the same time that the Dutts 
joined in the transfer because of the addi- 
tional security in respect of No. 6, Kirti 
Mitter Laneproperty. This property was 
further charged for four lacs of rupees 
along with many other properties. But be 
that as it may, this question cannot now 
be taken for the purpose of raising the 
contention that the original side .of the High 
Oourt had no jurisdiction to entertain the 
suit as the real intention wasto mortgage 
only the property outside the jurisdiction 
of this Court, namely, the Ultadanga Main 
Road property. Leave was granted under 
s. 12, Letters Patent. The question of juris- 
diction must have been judicially delermin- 
ed. Itis now established on tne authori 
ties that the High Court has no jurisdic- 
tion to entertain a suit on mortgage if tne 
only property included in the mortgage is 
property cuiside the original jurisdiction 
of the High Court; but if in the mort- 
gage are included properties one of which 

Q) 40 C WN 545; 161 Ind, Oas. 29: ¢ J 
91; 33 IA 169; 59 M 539; 1936 OL 163; 188A L R 
269; 1936 O W N 278:2 B R 338; (1936) M W N 305; 
8 RPC 1t0; 10M LI 378; 43 LW 456; (830A L J 

O 


258; 38 Bom. L R 457; 38 L L R 308; E 
L J 382(P 0). i ;19 N L J 89; 63 
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is situated within the original jurisdiction 
of this Court leave under s. 12, might be 
granted. The High Court when granting 
vne leave rightly or wrongly held that prop- 
erty No. 6, Kirti Mitter Lane, which was 
admittedly situated within the original 
jurisdiction, was intended to be included 
in the deed of assignment which also created 
a further charge. It is not open now in 
this suit, which is based on that decree, 
to the appellant to contend that the decree 
was without jurisdiction on that ground, 
for it is open to the Court to determine 
asto whether it has jurisdiction or not to 
entertain a suit or proceeding, and if there 
isa judicial determination, the judicial 
determination assuming jurisdiction cannot 
be collaterally attacked, That must be held 
to bind the other party. Besides it scems 
to us that it is no concern of the third party 
to raise the contention as tothe real in- 
tention of the parties to the mortgage 
transaction, and thereby to impeach the 
validity of the mortgage deed. The point 
of jurisdiction must be decided against the 
appellant. 

We now proceed to consider the other 
question which falls for determination, 
namely, the question of adverse possession. 
If the appeliant could establish the case 
which she makes that it was in pursu- 
ance of the sale tor Rs. 2,000 that her 
husband took possession of the property 
and continued upon it for 12 years then 
the case of adverse possession would un- 
doubtedly be established although no valid 
deed of transfer had been executed. This 
view receives support from the decision of 
the Bombay High Court in Venkatesh 
Damodar v.Maliappa Bhimappa (2). The 
passage on which reliance has been placed 
15 at p. 7294 of the report. ‘lhe proposition 
laid down is this : 

“Then there is a Full Bench decision in Bapu 
Apaji v. Kashinath Sadaba (3), whore it was decid- 
ea that when the plaintif beiug the owner of cer- 
ain immovable property seeks to recover possession 
of that property and there are no facis operating 
to bis prejudice, it is a valid defence to the suit 
that the plaintil has agreed to sell the property 
to the defendant, the agreement being at the dave 
of suit still capable ct specine enturcement, bus 
there being no registexcd conveyance pussing the 
plopeity tu the defendant, who bas taken poussessiou 
under ue agreement for mule, and is willing to 
perform his part of it witu the pluintift, ‘That 
decision was based on tle fiduciary aspect of the 
vendor's position and the impropriety of permitting 

(2) 46 B 722; 66 lad. Cas, död; Al it 1922 Bom, Y; 
94 Bom. LR 242. ; 

(3) 41 B 438; 39 Ind, Cas. 108; AI R 1916 Bom. 1; 
19 Hom. L R 100 (F B). 


ar m a. 
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him to succeed against his vendee in a suit for pos- 
session. That argument must also apply where the 
vendee in possession has allowed the time for filing 
a suit for specific performance to expire. In this 
case, therefore, the defendant is entitled to remain 

possession against the plaintiff. He will not be 
able to sue the plaintiff for a sale deed, and so will 
have to remain in possession for 12 years before 
he can acquire a good title, but in the light of our 


decision the plaintiff might now be well advised if 
he passed the sale deed.” 


The passage which is relied on in parti- 
cular is to be found in the concluding 
words, namely : 

“He will not be able to sue the plaintiff for a 
sale deed and so will have to remain in possession 
for 12 years before he can acquirea good title,” 


In other words it is said that if in pur- 
suance of the sale the defendant is actually 
put in possession, and a case of continued 
possession for more» than 12 years is made 
since then, the defendant's plea of adverse 
possession must succeed. Mr. Bose who 
appears for the respondent has not con- 
tested this position in law. The crucial 
question, therefore, to decide is as to whe- 
ther on the evidence the defendant on 
whom the burden of establishing adverse 
possession lies has proved to the satisfaction 
of the Courtthat the entry of the appel- 
lant’s husband was in pursuance of the sale 
of the land on which the premises in ques- 
tion stand for Rs. 10,000. There is an ad- 
mission that asum of Rs. 2,000 was paid 
to the Dutts by the husband of the defend- 
ant. The case of the defendant-appellant 
is that this was really a sum which was 
paid as the purchase money for the land on 
which the premises in question stand. On 
the other hand the case made by the plaint- 
iffis that the sum of Rs. 2,000 was really 
given by Benode to the Dutts forthe pur- 
pose of ‘investment in certain shares in 
the Pottery Limited concern. We have to 
decide now astowhich of these conflicting 
statements is right. No books have been 
produced on behalf of the appellant to show 
that this sum was really advanced as the 
price of the land. On the other hand there 
are entiies in the books of the Dutts which 
have been believed by the Subordinate 
Judge and which would go to show that his 
sum of Rs. 2,000 was invested in the pottery 
business, although it is true that the mort- 
gage was Made six years after the date 
when this payment was made. There are 
documeuts of unimpeachable character 
which would go to show that even after 
1917, when thesum of Rs. 2,000 was paid 
by Benode, Surendra Nath Dutt was exercis- 
jing right of ownership of the disputed land. 
It appears from Ex. 18 that on June 30, 1917, 
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Surendra applied for sanction of a plan 
fora building at premises No. 54, Ulta- 
danga Main R ad to the Municip tlity: see 
p. 4), part 2 of the paper-book. This is a 
very significant circumstance, for, if the 
story of the appellant be true that Ks. 2,000 
were paid for the purchase of land it would 
not seem reasonable that the Dutts should 
concern themselves with applying for the 
sanction of a plan for a buildimg on the 
land which is now claimed by the appellant 
as belonging to her husband. 

The story that there was an agreement 
to sell is negatived by this documentary 
evidence as well as by a later document 
where a sanction is given to the plan: 
see Er. 6 printed at p. 44 of the second 
part of paper-book. It appears further that 
even much later, on October 4, 1917, it was 
Surendra who was applying for permission 
for construction of a six feet masonry cul- 
vert in front of No. 54, Ultadanga Main Road 
as per sanctioned plan enclosed with his 
application. The strongest documentary 
evidence which has been relied upon on 
behalf of the appellant is a letter written 
by the Dutis in 1926 which has been 
marked as Ex. Bin the suit. This no 
doubt contains an admission which is very 
damaging to the case of the plaintif, 
and unless this admission is explained it 
would be difficult to hold that a case of 
adverse possession can be made out. The 
letter is to be found printed at p. 111 of the 
second part of the paper-book. It 1s neces- 
sary to reproduce the letter tn extenso as 
this letter was read to us several times by 
the learned Advozates. Surendra Nath was 
writing to Benode thus : 

“My dear Benode Babu : 

The party with whom your house No, 54, Ultadanga 
Main Road was mortgaged has obtained a decree. 
They will send a surveyor, Mr.M. N. Mukherjee, to 
your house to-morrow morning at 8 A. M. Please let 
him survey the house. You should not be anxious 
for it, We will have 3 months’ (three months) time, 
by which time we shall be able to clear the mortgage 
and decree. Our financial arrangement will very 
likely be completed by this week, Then we will have 
easy fund to clear the mortgage. Please do not be 
anxious at all, God will help us. 


Yours sincerely, 
S.N. Dutt.” 


Stress has been laid and justly on behal’ 
of the appellant, on the expression “you> 
house” used in this letter from which ip 
is argued that itis quite clear if read liter- 
ally 5. N. Dutt was acknowledging that 
the house at No. 54, Ultadanga Main Roa 
was a house which belonged to Benode. Bu 
this is not a construction which must be 
taken to be the true one and Surendra Natl 
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Dutt has given the explanaticn that the 
words ‘‘your house” are really meant to 
convey the idea of the house which you, i.e, 
(Benode) was temporarily occupying. 
Surendra who has been admitted by both 
sides to be a very honest person states this 
on being re-called and re-sworn on the 
plaintiff's petition: “By ‘your house’ in 
Ex. B, I meant the house at present occupied 
by you temporarily": see p. 56, lines 22 
and 23. The learned Subordinate Judge 
has accepted the explanation, and having 
regard to the fact that he is a gentleman 
carrying on an extensive business and to 
the fact that for sometime he was a man of 
considerable affluence and is regarded by 
the witnesses on both sides to be a very 
honest person, we do not see any reason to 
disregard the explanation which he gave. 
This fits in with the explanation given with 
regard to other facts. With regard to the 
costs of construction of this building books 
have been produced on behalf of the plain- 
tiff. The books which belong to the firm 
of the Dutts show that a sum of Rs. 11,500 
was spent for the purpose of the building 
of the disputed premises. It is unfortunate 
that Benode died during the pendency of 
the suit in which this appeal arises. But 
we have a summary of what he has stated in 
the proceedings under O. XXI, r. 97, Civil 
Procedure Code, which was before the Sub- 
ordinate Judge at Alipore and which has 
been printed in the supplementary paper- 
book at pp. 4106. It appears that Benode 
also raised the same contention which has 
been raised now that he was the owner of 
the land and the building was constructed 
with Benode’s money. It appears from the 
evidence given in that suit on behalf of 
Benode that it was Benode who used to take 
the masons and labourers to work on the 
building to the office of Messrs. P.N. Dutt 
and Company. The: Subordinate Judge 
draws a legitimate inference from this and 
remarks : 

“If the building was constructed with Benode’s 
money, why did he take the witness to the office of 


P.N. Dutt and Co., to have the bills of the labourers 
checked." 


The Subordinate Judge who dealt with 
the matter under O. XXI, r. 97, Civil Pro- 
cedure Code, did not believe the statement 
of Benode as to the question of ownership, 
and it seems to us that he decided in favour 
of the present plaintiff on the view which 
he took that there was a subsequent agree- 
ment to sell in pursnance of which Rs. 55 
were paid as earnest money. The learned 
Judge says: 

“But the fact remains that Benode paid Rs, 55 as 
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earnest money in pursuance of a contract to pur- 
chase the property, and on the evidence available in 
this case itcannot be said that there is no enforce- 
able right on the part of Benode not extinguished 
by lapse of time.” a 

For these reasons, we are of opinion that 


the plaintiff has by production of books 
established the case that the defence set up 
by Benode is not a true defence. Itis con- 
ceded that if this case of sale was not made 
out the case of adverse possession must 
fail. The case on the other hand of Surendra 
Nath Dutt is that Benode’s possession Is 
attributable to the permission given by the 
Dutts to him tostay in the said building. 
For this purpose some admitted circum- 
stances must be referredto Benode had 
half share in the acid business in which the 
Dutts were also interested to the extent of 
the other half. They were on very good 
terms at the time and as Surendra Nath 
Dutt states that it was ‘by reason of Benode 
being a partner of the acid business that he 
was allowed to stay in the premises in ques- 
tion. This was the case which was set up 
before the Subordinate Judge. This also 
was tbe case made in the evidence of 
Surendra Nath Dutt before the Subordinate 
Judge. The caseof the Dutts is: Surendra 
Nath Dutt, who was the Receiver in respect 
of this property, obtained an order from the 
High Court for the sale of No. 54, Ultadanga 
Main Road. Benode offered to purchase 
the properly and deposited some money, 
but the transaction did not materialise. 
With regard to non-payment of rent the 
witness says that he did not realise rent for 
No. 54, Ultadanga Main Road. He demanded 
the rent from Benode but did not get it. 
Having regard to all these circumstances 
we do not think that we should be justified 
in coming to a conclusion different from 
what the Subordinate Judge has arrived 
at. This ground must also fail. The result 
is that this appeal must be dismissed. The 
question of costsremains to be determined. 
It appears that all these difficulties in this 
litigation could have been avoided if 
Mr. P. C. Kar had taken a little further care 
in the matter when he did not find Benode 
who, he was told, was in possession of No. 04, 
Ultadanga Main Road at the time when he 
made his first investigation into the title of 
the property in transaction between the 
plaintiff and Dr. Bipin Behari Ghose. The 
Subordinate Judge has referred to this cir- 


cumstance. The learned Judge Says that : 
“The title deeds which were in the possession of the 
Dutts were made over to Mr. Kar and he only went 
to inspect the mortgaged property evidently to verify ; 
its existence and condition as also what it was worth, 
He went round for the purpose of inspection and was 


918 


satisfied. He did not meet Benode nor did he care to 
meet him evidently as the title deeds were in his 
own possession. Of course it should have -been 
prudent and surely better if {Mr. Kar had seen 
Benode and ascertained personally how and why 
Benode was occupying, but this omission does not 
affect plaintiff's title.” 

This is a matter which must be taken into 
account in determining the question of costs 
and we think that, although the appeal has 
been dismissed, the appellant must be 
relieved from the payment of costs of this 
appeal. The appeal is «accordingly dis« 
missed without costs. 

Patterson, J.— I agree. 


Ne Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), s.151—Another 
remedy open—Remedy under s. 151, if barred—Minor 
—Duty of Courts in respect of minorsand widows— 
Order obtained by practising fraud on Court— 
Power of Court to vacate it. 

The fact that the minor hasa remedy to have the 
order set aside by suit should not exclude the remedy 
which the Court possesses under s. 151, Oivil Proce- 
dure Code, if the Court thinksthatit is essential in 

“the interests of justice that this power under s. 151 
should be exercised. It is of course easy in the 
quiet atmosphere of the Court tosay that this and 
that should be done, another suit should be brought 
but any one who has any experience of the difficul- 
ties of litigation in India, particularly where a 
widow ora minor is concerned, can realise that 
where two courses are open, one in which the 
Court can take immediate action in a suit that 
is before if andthe otherin which the Oourt can 
merely say that another suit should be filed, the 
„ Courtis bound inthe exercise of its duty and in 
answer to its own conscience to direct that course 
should be taken which would lessen the difficulties 
andremove obstructions in the way of widows and 
orphans. [p. 920, col 1.) 

An order permitting the withdrawal of a suit 
was obtained by misleading the Court and as a 
result of fraud practised upon the Court, the de- 
fendant colluding with the next friend ofthe minor 
plaia pi Subsequently the Court vacated its 
order : 

Held, that the Court had power under s. 151 
Oivil Procedure Code to vacate the order under the 
circumstances. Basangowda v, Churchgirigowda (1 
and Sabitri Thakurain v. F. A. Savi (2), relie 
on. [p. 919, col. 2.] i j 


Misc. C. A. against an order of the First 
Class Sub-Judge, Hyderabad (Sind). 
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My. Dipchand Chandumal, for the Appel- 
lant. n 
Mr. Fatehchan] Assudomal, for the 


Respondents. 
Davis, J. C.—Thisis an appeal against. 
an order of the First Class Subordinate 
Judge of Hyderabad dated May 2, 1936, 
in which he vacated a previous order 
dated December 14, 1935, permitting the 
suit, in whicha minor was interested, to 
be withdrawn. He vacated his first order 
because he was of the opinion that at the 
very least gross negligence has been 
shown by the next friend of the minor and, 
therefore, he directed that the suit should be 
restored and re-admitted under its original 
number. He ordered that the next friend 
Lekhraj should be removed from his 
position as next friend and that the Nazir 
should be appointed in his place. E 
This second order of the learned Judge 
is attacked by the learned Advocate for 
the appellant on tke ground that it was 
not within his jurisdiction to vacate an 
order that he had originally passed. But 
we are ofopinion that the learned Judge 
had the power under s. 151, Civil Procedure 
Code to vacate an order where, as in this 
case, it is clear the Court had been misled 
and which order has been obtained as a 
result of a fraud practised upon the 
Court. The suit in the first instance was 
a suit brought by the two minor sons of 
one R. S. Tejumal who died in February 
1933 for partition of a survey No. 258. 
But itis explained tous that though this 
land is described as one survey number it 
covers a whole Deh. Defendants in the 
suit were the present appellant, Mohanlal, 
the eldest son of R.S. Tejumal and the 
widow of R. S. Tejumal who was defendant 
No.2. The suit of the plaintifis was con- 
tested on the ground that the survey No. 208 
was the separate and exclusive property 
of this Mohanlal, the-eldest son of R, 8. 
Tejumal. It is perfectly clear, therefore, that 
there was a direct conflict of interests 
between the plaintiffs, the two minor sons 
and defendant No. l, the eldest son. On 
April 9, 1935 the then First Class Sub- 
ordinate Judge, Mr. Rahim Bakhsh, passed 
an order appointing defendant No. 1, 
Mohanlal, Receiver of the survey No. 258 
and directed that he should keep proper 
accounts of the proceeds of the land, sub- 
mit these accounts to the Court every 
six months, that ison April 15 and October 
15, of each year, and should further deposit 
a two-third share of the value of the net 
produce in Court till the disposal of the 
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suit. He was also directed to give securi- 
ty of Rs. 5,000 for the proper management 
and safety of the income which may be 
awarded to plaintiffs in case they should 
succeed, 

Nothing in substance was done under 
this order. An extension of time was 
obtained until December 16. But shortly 
before December 16, the defendant Mohan- 
lal, took | steps to evade his compliance of 
the order in a devious manner. He got 
his brother Lalchand who had just become 
of age to appear in Court and to state 
that he didnot wish to continue the suit. 
This statement is upon the record and is 
dated December 13, 1935. Itis significant 
that in this statement Lalchand Tejumal 
quite clearly appears to be answering 
quesilons put to him. But this was not 
sufficient for Mohanlal’s purpose, because 
while Lalchand then retired from the suit 
there still remained the younger brother, 
Hargobind, who was a minor, and so long 
as his next friend was faithful, the suit 
would have to proceed and the defendant, 
Mohanlal, would have to comply with the 
order passed upon him as Receiver. There- 
fore, on December 14, the next friend of 
the minor, Hargobind, his brother-in-law, 
Lekhraj, appeared and stated that he did 
not wish to continue the suit and asked 
that the Court should allow the suit to be 
withdrawn and it is interesting to note 
that this statement of the next friend was 
not made though his Pleader as it should 
have been made but was made through 
the Pleader of defendant No. 1 between 
whose interestsand the interests of the 
minor, whose interests this next friend 
should have strictly guarded, there was a 
direct conflict. This application of the 
next friend on behalf of the minor was in 
fact written by the Pleader of defendant 
No. 1 and on that the suit was not even 
fixed forhearing. In order to avoid fur- 
ther complications, it appears, that there- 
after this next friend cancelled the 
vakalatnama of Mr. Santdas who was his 
Pleader and incidentally therefore the 
Pleader of the minor, sothat he could not 
appear and put the case for the minor 
before the Court. A mere recital of these 
facts reveals the manner in which the 
interests of the minor were neglected. The 
date of the statement of this next friend 
is given as December 14. Apparently 
on the same date the Court recorded that 
the vakalatnama of Mr. Santdas was can- 
celled, but that was after the statement 
of Lekhraj, the minor's next friend. It 
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appears that on that very date the widow 


‘defendant No. 2, objected to the cancellation 


of the vakalatnama and to the course the 
proceedings had taken and she applied 
that she should be transposed as plaintiff. 
It appears, however, that this application 
must have been rejected because on the 
same day, December 14, the Judge 
passed theorder which he later vacated, 
which order we are now asked to set 
aside. 

The Judge is guarded in his language 
and states that the minor's next friend 
was at the least guilty of gross negligence. 
But in our opinion it is perfectly clear 
that a fraud has been perpetrated upon 
the Court. Itis said that there was no 
active misrepresentation. But there appears 
tous inthis case to be a suppression 
of the truth and the suppression of 
truth of course wasthat boththe brother 
Lalehandand the minors next friend 
Lekhraj had been brought round by 
Mohanlal and- had been induced for rea- 
sons naturally which were not before the 
Court, to withdraw the suit in the interests 
of Mohanlal and against the interests of 
the minor. Apparently the defendant, 
Mohanlal, the present appellant, thought 
that the Court would be prepared to 
accept aS evidence of his good faith a 
statement that he would have no objec- 
tion to givethe minor one-third share of 
this land in dispute on his attaining majo- 
rity. The minor Hargovind is now seven 
years of age and it is unnecessary to stress 
the various opportunities that might occur 
between now and the time when the minor 
would attain his majority, of which the 
defendant could take advantage to 
escape fromthe promise which so far as 
we can see, might be urged to have had no 
consideration and so in no way bound 
him. In our opinion, therefore, a fraud 
was practised upon the Court. In view 
of the fact that the fraud was practised 
on the Court by defendant No. 1 Mohanlal 
acting in collusion with the minor's next 
friend, we think that therecan be no doubt 
that the lower Court was right in vacating 
its previous order which was obtained 
by a fraud upon the Court. Reference may 
be made to the case in Basangowda v. Chur- 
chgirigowda (1) where it was held a Court 
had inherent power to set aside its order 
if it had been misled. The case in 
Sabitri Thakurain v. F. A. Savi (2) is an- 


(1) 34 Bom. 408; 5 Ind. Cas. 968; 12 Bom, L R 223 
a 6 Pat. 108; 105 Ind, Cas, 271; AIR 1927 Pat. 
4 
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Other authority on the point. It is argued 
that the minor should have sued to have 
the decree set aside; but we do not think 
the fact that the minor has a remedy to 
have the order set aside by snit should 
exclude the remedy which the Court pos- 
sesses under s. 151, Civil Procedure Code 
if the Court thinks that it is essential in 
the interests of justice that this power 
unders. 151 should be exercised. It is 
of course easy inthe quiet atmosphere of 
the Court to say that this and that should 
be done, another suit should be brought, 
but any one who has any experience of 
the difficulties of litigation in India, parti- 
cularly where a widow or a minor is con- 
cerned, can realise that where two courses 
are open, one in which the Court can take 
Immediate action in a suit that is before 
it and the other in which the Court can 
merely say that another suit should be 
filed, the Court is bound in the exercise 
of its duty and in answer to its own 
conscience to direct that course should be 
taken which would lessen the difficulties 
and remove obstructions in the way of 
widows and orphans. We have, therefore, 
no hesitation whatever, in confirming the 
order ofthe learned Judge for the reasons 
we have given. 

We would also direct the attention of 
thelearned Judge to the orderof his 
predecessor dated April 9, 1935 rélating 
to the keeping of accountsand the deposit 
in Court of two thirds share of the value 
of the net produce. We observe that 
.R. S. Tejumal died in February 1933 and 
it appears that until September 1936 this 
defendant Mobanlal has made no deposit 


of prcduce or its value in Court. Appeal 
dismissed with costs. 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appesl No. 1608 of 1934 
February 2, 1937 
SULAIMAN, C. J. AND Bennet, J. 

CHAIRMAN, MUNIOIPAL BOARD, 

J HANSI—DEFENDANT—ÅPPELLANT 

versus 

BHAJ AN—PLaintTirgF—RESPONDENT 
U. P. Municipalities Act (II of 1916), ss, 391 (1), 
180 \1), i86—No sanction under s 180 (1), for build- 
ing—Plainitff still building—Order under s. 186 for 
demclition—No appeal against order—Sxyit for in- 


junction in Civil Court, whether barred ` under 
s. 321 (D). 

In spite of the refusal under s. 180 (D), U, P. 
Municipalities Act, for constructing a house on part 
of hisland by a Municipal Board, the plaintiff 
began to construct the house. An order for its 
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‘demolition was passed by the Board under s. 186. 


No appeal was filed against the order but the 
plaintiff brought a civil suit for injunction against 
the Board restraining it from demolishing the build- 


ing: 

Held, that the Civil Court had no jurisdiction to 
entertain such a suit as s. 321 (1) specifically barred 
the questioning of such orders of the Board by any 
other authority except as provided by s. 318. 
Sheo Ram v. Sone Lal (1) and Municipal Board of 
Moradabad v. Sham Lal (2), followed. 


S.C. A. from the decision of the District 
Judge, Jhansi, dated August 20, 1934. 

Mr. Shankar Sahai Verma, for the Ap- 
pellant. 

Mr. N.C. Vaish, for the Respondent. 


Judgment.—This isa second appeal by 
the Municipal Board of Jhansi against an 
appellate decree of the learned District 
Judge of Jhansi granting an injunction to 
the plaintiff-respondent. The plaintiff 
brought a suit setting out that in May 1930 
he made an application to the Municipal 
Board for the construction of a house on his 
own land, and when he did not get any order 
for construction for a long time, he start- 
ed construction of the house after giving 
notice to the Board, and in the follow- 
ing year in 1931 the Board required that 
a portion of the house should be demo- 
lished and eventually demolished it, and 
he therefore asked for an injunction. The 
Board contested the suit on the various 
grounds: that the plaintiff was not the 
owner of the land on which the Board had 
ordered demolition, that the Board had 
refused permissicn for building on that 
particular portion shown by the letters M N 
O P QR, and that the Civil Court had no 
jurisdiction. The trial Court framed an 
issue “Ts the suit barred by s. 321, U.P. 
Municipalities Act?” and that Court held 
that that section barred the jurisdiction of 
the Civil Court. 

The plaintiff filed an appeal and the 
learned District Judge without entering 
into the merits of that contention held 
that because the applicant had made an 
application in May 1930 and on August 
7, 1930, sent to the Municipal Board an 
inquiry in writing asking what had hap- 
pened to his application and received no 
reply, therefore under s. 180 (8), Munici- 
cipalities Act, the Board must have been 
deemed to have sanctioned the applica- 
tion as presented, on the expiry cf 15 days 
from August .7, 1930, and the-:fore any 
subsequent orders of the Build’ng Com- 
mittee on December 21, 1930, wonld be 
of no effect. We consider, however, that 
the question of jurisdiction is one which 


a 
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governs the present suit. The facts are 
that after the order of the Building Commit- 
tee on December 21, 1930, refusing to allow. 
construction on part of the lund and al- 
lowing construction on the remaining portion 
of the land, the plaintiff made an appeal 
to the Board and on July 13, 1931, the Board 
rejected the appeal of the plaintiff. After 
that the plaintiff had a right of appeal to the 
District Magistrate under s. 318, Munici- 
palities Act, but the plaintiff did not exer- 
cise that right and he brought this suit in 
the Civil Court. Itis found by the District 
Judge that the plaintiff had begun his 
constructions at least before March 25, 1931, 
and there is no finding that he had hegun 
his constructions before the resolution of 
the Building Committee on December 21, 
1930. The provision in s.321 (1) of the 
Act is: 

“No order or direction referred to in s. 318 shall 


be questioned in any other manner or by any other 
authority than is provided therein. ” 


One of the sections referred to in 8. 318 
is s. 186, and also the orders made by a 
Board under the powers conferred upon it 
by s.180 (1). These applications are 
dealt with by the Board or when the powers 
are delegated to it by a Building Committee 
under s. 180 (1), and it was under that 
sub-section that rightly 
Building Committee passed the order of 
December 21, 1930. Now s. 185 provides 
that it isan offence for anyone to con- 
struct a building in contravention of an 
order of the Board refusing sanction or 
any written direction made by the Board 
under s. 180. Learned Counselin regard 
to this saysthat the order was not a 
legal order because of the period which 
had elapsed under the provisions of s. 180 
(3). That sub-section provides that if the 
Board neglects or omits for one month 
after the receipt of a valid notice to build to 
pass an order in regard to a building ap- 
plication, such person may by written 
communication call the attention of the 
Board tothe omission or neglect, and if such 
omissicn or neglect continues for the 
further period of 15 days, the Board shall 
be deemed to have sanctioned the work 
absolutely. Therefore learned Counsel 
argues that the resolution of the Building 
Committee of December 21, 1930, was 
invalid because under this provision the 
sanction had already accrued. Section 186 
makes provision that “where the Board 
considers thatsuch erection...is an offence 
under s. 185, it may. direct the demolition”, 
etc. Therefore as the Board considered 
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that there was an offence under s. 185 the 
Board had legal authority unders. 186 to 
direct demolition. It is to be noticed that 
s. 186 makes the Board the authority who 
isto decide the matter as to whether there 
is or there is not an offence under s. 185. 
These decisions of the Board no doubt 
are subject tothe appeal provided in s. 318. 
But s. 321 (1) specifically bars the ques- 
tioning of such orders by any other authority 
and this section is a section which prevents 
the Civil Court having any jurisdiction to 
interfere in these matters. 

We areof opinion that the trial Court 
was correct in holding that no suit lay in 
the present case. Such a view of the law 
has been taken in the ruling in Sheo Ram 
v. Sone Lal (1). We mav also refer to the 
case in S. A. No. 641 of 1934, decided by 
this Bench on December 8, 1936, Municipal 
Board of Moradabad v. Sham Lal (2), where 
there was a similar question for considera- 
tion which was decided in a similar man- 
ner. We, therefore, allow this second appeal 
and we restore the decree of the trial 
Court and dismiss the suit of the plaintiff, 
Parties will bear their own costs through- 
out. 


N, Appeal allowed. 


(1) (1930) A L J 482; A I R1929 All. 912; 118 Ind. 
Oas. 710; Ind. Rul. (1929) All. 918. 

(2) 168 Ind. Cas. 689; A I R1937 All, 298; (1937) A 
L J 180; (1937) A L R 396; 9 RA 671. 


CALCUTTA HIGH COURT. 
Ordinary Original Civil Jurisdiction 
A May 28, 1936 
MONATR, J. 
Re K. P. SINHA—PETITIONER 
l versus 
JATINDRA NATH BISWAS— 
RESPONDENT 

Calcutta Municipal Act (IIT of 1923), s. 46— 
Calcutta High Court (O. S.) Rules, Chap. IIT, 
y. 2—Period expiring on holiday—Saturday inter- 
vening—Petition, if intime when made on Monday 
—Petition deliberately withholding particulars— 
Affidavit in reply disclosing them—Respondents, 
if entitled to adjournment for inspection. 

Held, that since s. 46, Calcutta Municipal Act, 
provides for an application to the Court, that 
application must be made to a Judge in open 
Court and if the period expires on a holiday 
and the Judges of the Court are not sitting in 
open Court onthe Saturday immediately after 
the vacation, the application may legally be 
made on the first day on which the Judges are so 
sitting. | 

Held, alsothat where certain particulars have 
been deliberately withheld in the petition which 
however sets forth in general terms most of the cor- 
rupt practices and other materials which, it is 
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alleged, justify interference, when such particulars 
are disclosed in an affidavit in reply, the respond- 
ents are entitled to an adjournment to enable them 
to have inspection of all the decuments and other 
material on which the petitioner relies În support 
of the charges. 

Messrs. H. D. Bose, Boren Buse and H.C. 
Dhar, for the Petiticner. 

Messrs. C. C. Biswas and S. Bhose, 
the Respondents. 

Judgment.—tIn this application a pre- 
liminary objection is taken by Mr.C. O. 
Biswas for the respondents that the peti- 
tion has not been filed within the 8 days 
prescribed by s. 46 of the Calcutta Muni- 
cipal Act. Section 29,sub-s. 8 of the Act 
provides for the publication of the names 
of the successful candidates in the Caleutia 
Gazette and s, 46 provides that any per- 
son enrolled in the electoral roll may at 
any time within 8 days after the said 
publication apply to the High Court within 
the terms of ss. 46 and 47. 

The names in this instance were pablish- 
ed on April 9, 1986. The High Court was 
closed forthe Kaster Vacation from April 
10 to the 17 inclusive, that is to say, from 
Good Iriday until the end of the follow- 
ing Friday, April 17. Now that is in ac- 
cordance with r. 2 of Chap. 1U of the 
Original Side Rules of this Court. The 
following day was Saturday on which the 
offices of the Court were open, but the 
Court did not in fact sit. 

The question, therefore, for decision here 
is whether the Court can be said to he 
closed within the meaning of s. 12 of the 
Bengal General Clauses Act on Saturday 
April 18. It is noteworthy that s. 46 of 
the Calcutta Municipal Act provides for an 
application to be made to the High Court: 
There is obviously a difference between 
the Court sitting as a Court and the 
offices of the Court in which affidavits or 
other matters may be filed. 

In my view, since the section provides 
for an application to the Court, that ap- 
plication must be made to a Judge in 
open Court and ifthe Judges of the Court 
are not sittngin open Court asin this 
case on the Saturday immediately after the 
Vacation, the application may legally be 
made on the first day on whichthe Judges 
are so sitting. If I am right in that 
view this petition was filed within time. 

A further matter which has been discuss- 
ed isthe question whether the particulars 
which were not given inthe petition and 
which are said in the affidavit in reply to 
have been deliberately withheld should 
be excluded at the time of trial. In para. 


for 
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3 ofthe petition the applicant has set out 
In general terms most of the corrupt prac- 
tices and other materials which as he 
alleges justify ihe interference of the High 
Court and in some of the succeeding para- 
graphs he has given particulars, 

There is not, in my view, any justifica. 
tion for the shutting out of the particulars 
which have now been set out in the affidavit 
in reply, but there is ample justification for 
allowing the respondents an adj@éurnment 
to enable them to have inspection of all 
the documents and other material on which 
the petitioner relies in support of the 
charges that he has now made and of which - 
he has now givenpariiculars. In view of 
the fact that these particulars were de- 
liberately withheld the respondents are 
entitled to have this adjournment and to 
have their costs, of to day as of hearing. 

The petitioner has also asked that he 


‘may have inspection of the return of elec- 


tion expenses and of certain ballot papers. 
Both sides will be allowed inspection of 
tho ballot papers and the petitioner will be 
allowed inspection of the return as prayed. 

The case will be adjourned for three 
weeks. 

As regards Mr. Jamalthe application is 
dismissed against him with costs. 

N. Application dismissed. 





LAHORE HIGH COURT 
Civil Regular First Appeal No. 180 
of 1936 
December 9, 1936 
ADDISON AND DIN MOHAMMAD, Jd. 
AMAR SINGH—PLaINtTIre— 
APPELLANT 
ý VETSUS 
E. H. LINCOLN, DEPUTY 
COMMISSIONER, GUJRANWALA 


AND OTHERS—DEFENDANT3— RESPONDENTS 

Limitation Act TX of 1908), Sch. I, Arts. 2, 36 
—Cattle Trespass Act (I of 1871), ss. 20, 21, 22— 
Act done in pursuance of powers under Cattle Tres- 
pass Act—Article applicable. 

A suit was brought against the Secretary of Dis- 
trict Board and the District Magistrate of the place 
as ex oficio Ohairman by a pound keeper for com- 
pensation, The grounds alleged were that the de- 
fendants released certain cattle, without making 
any payment to him on account of the feeding 
charges which he was entitled to receive under the 
rules made by the District Board, their act being 
illegal: 

Held, that any proceedings that were taken by 
the Secretary, District Board, were taken under the 
Oattle Trespass Act and even if he had forward- 
ed any papers for disposal to the Deputy Oom- 
missioner he had done it under the provi- 

ions of the Cattle Trespass Act. In whatever 
aosition the Deputy Commissioner may have exer- 
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cised his functions, he had done ib by virtue of 
the powers vested in him under the Cattle Tres- 
pass Act. If any functions of the District Magis- 
trate have been transferred to the District Board 
by any notification of the Local Government, he, 
as Chairman of the District Board, could exercise 
those powers on behalf of the District Board and if 
those functions, have not been so transferred, he could 
by virtue of being District Magistrate take such 
action as was permissible under the Act. [p. 924, 
cols. 1 & 2 

Held, alsothat the Article of the Limitation Act, 
applicable was Art. 2 and not 36. 

Held, further that under s. 21, Cattle Tres- 
pass Act, the District Magistrate is enjoined to 
summon the’ person complained against and make an 
inquiry into the case; but the non-compliance with the 
provisions of this section did not affect the merits 
of this case. If the non-compliance with the pro- 
visions of s. 21 had the effect of making the order 
of the District Magistrate illegal, any suit for com- 
pensation on that account would clearly be governed 
by Art. 2ofthe Limitation Act. Punjab Cotton 
Press Co. v. Secretary of State for India in Council 
(1), explained und distinguished. [p. 924, col. 2.] 

Jt is not necessary that at the time of the doing 
of the act complained of, the doer of the act 
should expressly or publicly allege that he 
was doing the act under a certain statute 
and where a person honestly believes that he 
is acting under some enactment, he is protecied 
and his case is covered by Art. 2 ofthe Limitation 
Act. Ganesh Das v. G. FP. Elliott (2), held not 
good law Richard Watson v. Municipal Corporation 
of Simla (3) and Shiam Lal v. Abdul Raof (4), re- 
lied on. [p. 925, col. 2.] 


F. C. A. from the decree of tha Senior 
Subordinate Judge, Ferozepore, dated Janu- 
ary 27, 1936. 

Lala Badri Dass, R.B., and Mr. Shadi 
Lal, for the Appellant. 

Malik Barkat Ali and Mr. Kamal Din, 
for the Respondents. 

Jsudgment.—The suit giving rise to 
this appeal was instituted on April 29, 
1935, by Amar Singh against Mr. Lincoln, 
B. Gurkirpal Singh, Secretary to the Dis- 
trict Board, Ferozepore and the District 
Board, Ferozepore, for recovery of Rs. 5,250. 
The plaintiff alleged that he was a pound 
keeper in charge of the cattle pound esta- 
blished by the District Board, Ferozepore, 
at Gholian Kalan, and that on August 27, 
1933, about fourthousand sheep and goats 
were brought to the pound by an Assist- 
ant Sub-Inspector of Police and the mem- 
bers of the pound Sub-Committee and 
placed in his charge. On September 5, 
1933, the Secretary, District Board, went to 
Gholian Kalan and under the orders of 
Mr. Lincoln who was then Deputy Commis- 
sioner of erozepore and ex officio Chairman 
of the District Board, secured the release of 
the said cattle without making any pay- 
ment tohim on account of the feeding 
charges whichhe was entitled to receive 
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“under the rules made by the District Board. 


He contended that the act of both 
Mr. Lincoln and the Secretary, District 
Board, was illegal, that it had caused him 
a Joss ofabout five thousand rupees, and 
that he was consequenily entitled to re- 
cover the sum mentioned above as com- 
pensation for feeding charges, supervision 
and care of the said cattle, together with 
interest thereon at the rate of six per cent. 
per mensem. The total sum thus calculat- 
ed by him amounted to Rs. 5,375 but after 
remitting Rs.125he claimed a decree for 
Rs. 5,250 only. 

Mr. Lincoln contended that no suit lag 
against him in his personal capacity as 
whatever he did was done in his capacity as 
Deputy Commissioner and Chairman of the 
District Board. B. Gurkirpal Singh 
pleaded among other things that Mr. Lin- 
coln, as District Magistrate, was competent 
to pass an order releasing the cattle 
which had been impounded in the Gholian 
Kalan cattle pound, that consequently the 
plaintiff had no cause of action against the 
defendants and that, under any circum- 
stances, the plaintiff's suit was barred by 
time inasmuch as the act complained of 
was donein pursuance ofthe Cattle Tres- 
pass Act. 


In his statement, dated July 24, 1935, 
Counsel for the plaintiff clarified his posi- 
tion by saying that his suit was for com- 
pensation under the Law of Torts and also 
under the provisions of the District Boards 
Act; andin a subsequent statement made 
on September 3, 1935, he added that the 
suit was governed by Art. 36 of the Indian 
Limitation Act. On the other hand, Coun- 
sel for the defendants urged that the suit 
was governed by Art. 2 of the Indian Limi- 
tation Act, and not by Art. 36 and was 
consequently barred by time, having been 
brought long after the limitation had ex- 
pired. The Senior Subordinate Judge has 
dismissed the suit mainly on the plea of 
limitation and from that decision the plaint- 
iff has preferred this appeal. 


The sole question that falls to be judged 
in this case is whether Art. 2 of the Limi- 
tation Act governs this case or Art. 36, 
Article 2 runs as follows:— 


“For compensation Ninety When the act or 
for doing or for omit- days, omission taken 
ting to do an act alleg- place,’ 


ed to be in pursuance 
of any enactment in 
force for the time being 
in British India; 
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Article 36 reads as follows: — 


“For compensation 
for any malfeasance, 
misfeasance or non-fea- 
sance independent of 
contract and not herein 
specially provided for. 


It will be necessary, therefore, to deter- 
mine whether the suit was for compensa- 
tion for any act or omission in pursuance 
of any act of the Legislature or for com- 
pensation for any malfeasance, misfeasance 
etc., not otherwise specially provided for. 

It cannot be denied that the cattle pound 
at Gholian Kalan was established under 
the Cattle Trespass Act, 1871. Section 31 
of the Cattle Trespass Act empowers the 
Local Government to transfer to any 
local authority within any part of the 
territories under its administration, in which 
this Actis in operation, all or any of 
. the functions of the Local Government or 
the Magistrate of the District under this 
Act, within the local area subject to the 
jurisdiction of the local authority, Similar- 
. ly it is provided in cl. (n) of sub-s. (1) of 
s. 20 of the District Boards Act, 1883, 
that the establishment and management of 
pounds including, where the Cattle Tres- 
pass Act, 1871, is in force, such functions 
of the Local Government and the Magis- 
trate of the District under that Act as 
may be transferred to the Board by the 
Local. Government, shall subject to such 
exceptions and conditions as it may make 
and impose, be under the control and 
administration of each District Board with- 
“ in the area subject to its authority. 

It is common ground that the Cattle 
Trespass Act of 1871, is in force in the 
Punjab and that the pounds in the District 
of Ferozepore have been placed under the 
control and administration of the District 
Board, Ferozepore, Evidently, therefore, 
any proceedings that were taken by the 
Secretary, District Board, were taken under 
the Cattle Trespass Act and even if he had 
forwarded any papers for disposal to the 
Deputy Commissioner, Ferozepore, he had 
done it under the provisions of the Cattle 
Trespass Act. In whatever position the 
Deputy Commissioner may have exercised 
his functions, he had done it by virtue 
of the powers vested in him under the 
Cattle Trespass Act. If any functions of 
the District Magistrate have been transfer- 
red to the District Board by any notifica- 
tion ofthe Local Government, Mr. Lincoln 
as Chairman of the District Board could 
exercise those powers on behalf of the 


When the mal- 
feasance, misfea- 
sance or non-fea- 
sance takes 
place. ' 


Two 
years, 
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District Board and if those functions, with 
which we are at present -concerned, have 


“not been so transferred, he could by virtue 


of being District Magistrate take such 
action as was permissible under the Act. 

It appears that on August 30, 1933, 
Musammat Fatima made an applicaticn to 
the Deputy Commissioner, Ferozepore, 
praying for the release of her cattle that 
had been impounded in the Gholi&n Kalan 
cattle pound in a high-handed manner. 
Mr. Lineoln forwarded this application to 
the Secretary, District Board, for necessary 
action. In pursuance of his order a report 
was submitted to Mr. Lincoln on which on 
September 2, 1933, he ordered that all 
cattle except one hundred, which were to 
be detained as security for fine, should be 
released. On September 4, 1933, he again 
directed the Secretary, District Board, | to 
visit the place and settle the matter finally. 
Now, a reference toss. 20, 21 and 22 of 
the Cattle Trespass Act will make it clear 
that the action taken by the District 
Magistrate was within his powers. Sections 
20 and 2l authorize any person, whose 
cattle have been seized under the Act, to 
make a complaint to the District Magis- 
trate which may either be in writing 
or verbal; and s. 22 empowers the 
District Magistrate not only to order the 
release of the cattle but to award to the 
complainant for the loss caused by the 
seizure or detention reasonable compensa- 
tion tobe paid by the person who made 
the seizure or detained the cattle, together 
with all fines paid and expenses incurred 
by the complainant in procuring their 
release. Itis true that under s. 21 the Dis- 
trict Magistrate is enjoined to summon the 
person complained against and make an 
inquiry into the case; but non-compliance 
with the provisions of this section does not 
affect the merits of this case. If the non- 
compliance with the provisions of s. 21 has 
the effect of making the order of the Dis- 
trict Magistrate illegal, any suit for com- 
pensation on that account would clearly be 
governed by Art. 2 ofthe Limitation Act. 
If on the other hand, it does not affect the 
legality of the District Magistrate’s order, 
no suit would be competent. In this con- 
nection the following observations made 


“in para. 654 of Vol. 23 of Halsbury’s Laws 


of England may be referred to with advant- 
oat— 

“Tf the Legislature directs or authorizes the doing 
of a particular thing, the doing of it cannot be 
wrongful. The Statute usually provides that if. 
damage results, compensation shall be made for it; 
but, in the absence of such a provision, ng action 
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will lie at Common Law for such damage, whether 
the act is authorized for a public purpose or for 
private profit, because it is damnum sine injuria. 
The statutory authority covers every act reasonably 
necessary for the doing of the thing authorized.” 

Counsel for the appellant contended that 
Art. 2 of the Limitation Act applied only to 
those cases where either the defendany per- 
formed an act under authority conferred 
on him by any statute or the defendant 
at the éime of doing the act for which ccm- 
pensaticn was claimed alleged that he was 
acting in pursuance of a particular enact- 
ment; and in support of this propcsiticn 
relied on Punjab Cotion Press Co. v. Sec- 
retary of State for India in Council (1) and 
Ganesh Das v. G. F. Elliott (2). 

In Punjab Cotton Press Co. v. Secretary 
of State for India in Counctl (1), the 
Government who had constructed a vast 
set of irrigation canals in the neighbour- 
hood of ariver, cut three cuts through the 
canal with the result that water was let 
down from one side of the carnal to the 
other leading to a great accumulation of 
water lower down. They again cut two 
other cuts fearing that if this accumulation 
went on, the railway embankment and the 
railway might be injured. The result was 
that the plaintiff's mills were injured. No 
finding had been arrived at in that case 
that such action was necessary to avoid an 
accident to the canal. In the circumstances 
of that case their Lordships of the Privy 
Council came to the conclusion that as it 
did not appear that the action was done for 
any purpose of protecting the canal, a de- 
termination of the case depending on Art. 2 
could not stand. They remanded the case 
but remarked at the same time that if the 
High Court on taking up the facts of the 
case considered that it was proved as a 
matter of fact that the operation was really 
for the prctection of the canal, the plea of 
limitation would apply. This authority, in 
our view, dces not in any way support the 
case for the appellant; it rather helps the 
respondents inasmuch as it lays down that 
if itis once found that the act ccmplained 
of is done under the provisions of any en- 
actment, Art. 2 does ceme into operation. 

In Ganesh Das v, G.F. Elliott (2), it was 
held by a Division Bench of the Ohief Court 
that “the words ‘alleged to be in pursuance 
of any enactment’ in Art, 2 must be reason- 
ably construed and that the person who 
seeks to take advantage of the shorter 


(1) 10 Lah. 161: 103 Ind, Cas. 1; AI R 1927P.0 72; 
(1927) M W N 334,40 WN 471: 310 W N 835, 
28P L R453; 39 ML T343 (P O). 

(2) 124 P R 1881. 
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period of limitation must show that he had 
reasonab'e grounds for justifying his action 
under the particular enaclment which ke 
then relied upon, and not simply that he 
arbitrarily asserted or thought so. He must 
in short have assumed to act in the honest 
exercise of a supposed statuiory power.” One 
of the learned Judges constituting the Bench 
further remarked as follows ; — 

“Moreover, I am inclined to think (though not 
without some hesitation) that Art, 2 only applies to 
those cases where the defendant at the time of 
doing the act for which compensation is claimed 
alleged that he was acting in pursuance of a parti- 
cular enactment. This seems to be natural construc- 
tion of the woids ‘for compensation for doing an 
act alleged to be in pursuance * * * *' which 
certainly indicate to my mind that the statutory 
power must have been relied upon when the act 
was done; for the Article in question only contem- 
plates a suit based upon such an express allega- 
tion.” 


With the principle enunciated in that 
judgment we are in complete agreement but 
if we may say so with all respect, the re- 
mark quoted above does not lay down good 
law. In our view, it is not necessary that 
at the time of the doing of the act com- 
plained of, the doer of the act should ex- 
pressly or publicly allege that he was doing 
the act under a certain statute. In fact, 
it was so laid down in a later case by 
another Division Bench of the Chief Court 
in Richard Watson v. Municipal Corporation 
of Simla (3). The learned Judges discussed 
the legality of that remark in their judg- 
ment and came to the conclusion that they 
could not find any justification in the word- 
ing of Ari. 2 of the Limitation Act for the 
proposition that it could apply only to those 
cases in which the defendant at the time 
of doing the act informed the other party 
in so many words that he was acting under 
such and such a provision of law. In a 
recent case decided by a Full Bench of the 
Allahabad High Court reported as Shiam 
Lal v. Abdul Raof (4), it has been laid 
down that where a person honestly believes 
that he is acting under some enactment, he 
is proiected and his case is covered by Art. 2 
of the Limitation Act. 

We have clearly indicated above that 
the act complained of was cbviously done 
under the provisicns of the Cattle Trespass 
Act and in these circumStances, the plaintiff, 
if uggrieved by the act, was bound to seek 
the recourse of law within ninety days of 
that act. Not having done so, his suit ig 
clearly time-barred. In this view of the 


(3) 72 PR1909;2Ind. Cas. 819;112 P W R 1909. 
(4) A I R.1935 All. 538; 155 Ind. Cas, 131: 


cs ATI 459; 7RA 876; (1933) Or, Cas, 560 
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case, it is unnecessary to discuss the provi- 
sions of law contained in Art. 36 of the 
Limitation Act. 

We accordingly affirm the decision of the 
Court below and dismiss this appeal with 
costs. 

D. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Application No. 52 of 1936 
February 24, 1937 
MIDDLETON, J. O. AND MIR Auman, A. J. C. 
SECRETARY or STATE —PLALINTIFF 
—~PETITIONER 
VETSUS 
RADHA DEVI—Dgrenpant—Op?osits 

PARTY 

Civil Procedure Code (Act V of 1908), O. XLY, 
y., 4, s. 110—Consolidation of suits -Separate suits 
between same parties for possession, basis of title 
being totally diferent—Suits consolidated through 
consent of parties—Issues different and evidence 
not common—Heid, there was no consolidation for 
purposes of appeal to Privy Council—Decision 
regarding title in old suit to which petitioner was 
party—Petitioner seeking toshow no decision as to 
title was given-—-Whether question of law, 

The Sscretary of State liled two sspurate suits 
against the defendant for possession cf two sepa- 
rate plots of land the valuation being Rs. 7,800 and 
Rs. 6,500. The basis of the alleged title in the 
two suits was totally different. Both suits were 
tried inthe same Court and after separate issues 
had been framed, the suits were consolidated with 
consent of parties. Evidence was then recorded, 
buf none of the evidence was common tothe two 
separate matters before the Court. Finally the 
two suits were disposed of in one judgment. In 
that judgment the separate issues were mentioned 
and the two cases were dealt with ssparately, the 
decision of one being given before the evidence 
regarding the other was mentioned, One of ths 
two suits was dismissed with costs and in the 
other a decree for possession was granted. The 
appeals were disposed of by separete judg- 
ments, the final result being thas both suits were 
dismissed : 

Held, that there was no consolidation in ths 
sense of production of evidence on points common 
to the tivo-suits or consideration of common argu- 
ments affecting them; the decrees granted were 
entirely separate. ‘lhe trial Court was one of un- 
limited pecuniary jurisdiction and no question of 
pecuniary valuation of the suits arose therein and 
there was no consolidation ofthe two suits for the 
purposes of pecuniary valuation forthe purposes of 
appeal tothe Privy Council. Consequently, once it 
had been decided that the action of the trial Court 
did not consolidate the two suits for the purposes 


of O. XUV, r. 4, Civil Procedure Oode, the appli- . 


eant for leave could only press his petition in respect 
of one out of two suits. Rajendra Kumar v, Hash 
Behari Mondal (1), and Gopal Singh v. Johnstone 
(2), referred to. h | ; 
Where the decision as to title is contained in a 
judgment ina civil suit to which the petitioner 
was aparty, but it is argued that although the 
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present petitioner was a party, no decision was 
given in respect of his title, thé question is not 
one of law but one of interpretation of that judg- 
ment. : 


Misc. App. for leave to appeal to His 
Majesty in Privy Council, from judgment 
of the Judicial Commissioner's Court, dated 
August l, 1930. 

Mr. Saaduddin Khan, forthe Petitioner. 

Lala Charanjit Lal and Pagdit Mool 
Chand, R. 5., forthe Opposite Party. 


Middleton, J. C.—The Secretary of 
State brought two separate suits against 
Shrimati Kadha Devi for the possession of 
two separate plots of land. The basis of 
the alleged title in the two suits was 
totally different. Both suits were tried in 
the same Court. After separate issues had 
been framed the Court recorded the follow- 
ing order : 

“Oounsel for the parties agree that both the cases 


be consolidated. The cases are, therefore, consoli- 
dated.” 


Evideace was them recorded but none 
of the evidence was common to the two 
separate matters before the Court. Finally 
the two suits were disposed of in one judg- 
ment. In that judgment the separate 
issues were mentioned and the two cases 
were dealt with separately, the decision of 
one being given before the evidence re- 
garding the other was mentioned. One 
of the two suits was dismissed with costs 
andinthe other a decree for possession 
was granted. The plaintiff appealed against 
the decree dismissing one suit. The de- 
fendant appealed against the decree 
granting possession in the othersuit. Both 
appeals were heard by this Court on August 
l, 1935. They were disposed of by sepa- 
rate judgments, the final result being that 
both suits were dismissed. The plaintitf 
now applies for leave to appeal to Hie 
Majesty in Council. The valuation of 
thetwo suits was Rs, 7,800 and Rs, 6,500 
and it is urged that as they had been con- 
solidated in the trial Court only one conso- 
lidated appeal les to His Majesty in 
Council the valuation of which is Rs, 14,300, 
The only provisions regarding consolidation 
of suits ia the Civil Procedure Code are 
that unders. 128 rules for the purpose can be 
made and under O. XLV, r. 4 suits may 
be consolidated for the purposes of pecu- 
niary valuation in connection with appeals 
to His Majesty in Council. The word 
“consolidation” is not defined jn the Code, - 
So farasthe dictionary meaning is con- 
cerned there can of course be consolidation 
for a variety of purposes. In the present 
case ib is clear thatthe only consolidation 
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which took place in the trial Court was 
thatthe two suits being between the same 
parties came up for hearings on the same 
days, their evidence was recorded on the 
same days, arguments heard on the same 
day and one judgment written. On the 
other hand itis also clear that there was 
no consolidation in the sense of production 
of evidence on points common to the two 
suits or consolidation of common arguments 
affecting them; the decrees granted were 
entirely separate. The trial Court was one 
of unlimited pecuniary jurisdiction and 
no question of pecuniary valuation of the 
Bulbs arose therein. 

We must hold that there has never been 
consolidation of ihe two suits for the pur- 
poses of pecuniary valuation. We are 
satisfied that the two suits are not of a 
nature which should be consolidated for the 
purposes of appeals and Counsel for the 
Petitioner has not attempled to argue this 
last point. The amount or value of the 
subject-matier of the suit inthe Court of 
the first instance to which s. 110, Civil 
Procedure Code, refersis the said amount 
or value on the date upon which tke suit 
was instituted: wide the observations of 
their Lerdships of the Privy Council in 
their judgment reported as Rajendra 
Kumar v. Resh Behari Mondai (1). A pre- 
liminary point is raised by Cotnsel for 
the respondent that petilicn No. 53 present- 
edon November 12, 1936, is barred by 
time. The point is ccnceded by Counsel 
for the petitioner- who accordingly relies 
entirely upon petition No. 32 presented 
within time on October 30, 1936, and which 
was a single petition asking for leave to 
appeal in respect of both suits. In a 
somewhat similar case reported as Gopal 
Singh v. Johnstone (2), the peti- 
tioner was allowed to elect ihe suit to 
which his petition should be taken to re- 
late. Counsel for the petitioner in tke 
present case concedes that, once it has 
been decided that the action of the trial 
Court did rot consolidate the two suits for 
the purposes of O. XLV, r. 4, Civil Proce- 
dure OCcde he can only press bis petition in 
respect of one out cf two suils. 

He frankly concedes that there was no 
point of law involved in the suit which 
was decreed by tLe trial Court and dis- 
missed on appealin this Court. The other 
suit was dismissed both in the trial Court 
` (JAIR 19381 P C125; 132 Ind. Cas. (05; 35 0 W 
N tes; 33 Bom. LR 954; (93D M WN 657; Ind, 
Rul. (1931) P O 189; 61 M LJ 273 (P GC) 

(2) A IR 1932 Lah, 441; 140 Ind. Cas, 70; 33 PL 
R 455; Ind, Rul, (1932) Lah, 682, 
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and on appeal in this Court on the ground 
that the defendant's title had been estab- 
lished as against the petitioner by the 
principle of res judicata; Counsel contends 
that in this decision an important question 
of law arose. The decision as to title was 
one contained in a judgment in a civil suit 
of 1874 to which ihe present petilioner was 
a parly; Counsel argues that although the 
present petitioner was a party, no decision 
was given inrespect of his title. This is 
not a question of law but is a question 
of the interpretation of the judgment of 
1874. Accordingly no appeal lies to His 
Majesty in Council. Both petilions are 
dismissed with costs. Counsel's fee Rs. 25 
in respect of each petition. 
N. Petition dismissed. 
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LAHORE HIGH COURT 

Civil Regular Second Appeal No. 590 of 

1936 
December 18, 1936 
TEK CHAND, d. 
Musammat SAIDAN— PLatnrirr— 
APPELLANT 

versus 

SHARA F—DEFENDANT —Respoxpext 

Muhammadan Law—Marriage—Dissolution 
One spouse renouncing Islam—Marriage, 
facto dissolved. 

Renunciation of Islam by ore cf the spouses re- 
sults ipso facto in the dissolution of the marriage 
and it is immaterial whether the motive for the 
renunciation was a genuine conversion ora mere 
device to have the mariage dissolved but the 
factum of renunciation must be proved all the same. 
Bakho v, Lal (1), Rahmate v. Nikka (2), Sardaran 
v. Ailah Bakhsh (3) and Sardar Mohamad v. Maryam 
Bibi (4), relied on. 


CO. Reg. S. A. from the decree of the 
District Judge, Jhelum, dated April 23, 
1936, reversing that of the Subordinate 
Judge, Third Class, Chakwal, dated Janu- 
ary 24, 1936. 


Mr. Brij Lal, for the Appellant. 

Mr. L. M. Datta, for the Respondent. 

dudgment.—On December 9, 1935, the 
plaintiff Musammat Saidan, instituted a suit 
in the Court of Subordinate Judge, Chakwal, 
for a declaration that her marriage with 
defendant Sharaf had been dissolved on 
October 23, 1935, when she renounced 
Islam and embraced Christianity. The 
defendant denied the factum of the plain- 
tiffs renunciation of Islam or -conversion 
to Christianity, and stated that she was 
stil a Muhammadan and had been abduct- 
ed by one Sadar-ud-Din with whom she 
was living. The defendant had instituted 
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criminal proceedings on November 19, 
1935, against Sadar-ud Din and in order 
to furnish adefence in that case, a false 
story had been concocted as to her alleged 
conversion to Christianity. 

The trial Judge decreed the suit. On 
appeal by the defendant, the learned Dis- 
trict Judge came to the conclusion and 
held that the plaintiff had failed to prove 
the genuineness of her alleged apostasy 
from Islam or conversion to Chrislianity. 
He accordingly accepted the appeal and 
dismissed the suit. 

In support of her allegation as to her 
conversion, the plaintif had produced in 
the trial Court a baptismal certificate 
purporting to have been issued by one 
J. M. Paul of Lyailpur, bearing the date 
October 23, 1935. The trial Judge con- 
sidered that this certificate furnished 
strong corroboration of the statement of 
the plaintiff, and relying on it he held 
that the plaintiff was converted to Ohristi- 
anity on October 23, 1935, The learned 
District Judge, however, considered the 
document to be highly suspicious and 
felt that it had been ante-dated from 
November 123, 1935, to October 23, 1935, 
in order to furnish a defence in the 
criminal case under s. 498, Indian Penal 
Code which had been instituted by the 
defendant against Sadar-ud-Din, the alleg- 
ed abductor of the plaintiff. The learned 


Judge also stressed the fact that the 
Padre J. M. Paul had not been 
produced. 


The case came up for hearing before 
me on November 20, 1936 and after 
hearing both Counsel, { considered it neces- 
sary toexamine J. M. Paulin this Court. 
He was accordingly summoned as a wit- 
ness and has been examined to-day. His 
statement leaves no doubt whatever that 
the so-called baptismal certificate was 
written on November 23, 19:5 and that 
the date was subsequently changed to 
October 23, 1935. In his examination-in- 
chief the witness stated that the alteration 
had been made by him atthe time when 
the certificate was written, -as he had 
inadvertently given the month as “1” 
inslead of “10, and that he corrected the 
mistake immediately. He also stated that 
before converting her and issuing the 
certificate, she had given him an applica- 
tion in writing stating that she wanted to 
be converted. He produced this application 
(Ex. P-1): The application bears the 
date November 23, 1935. It is, therefore, 
quite clear that the statement made by 
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the witness in the examination in-chief 
as to how the alteration in the date was 
made is untrue, and it also establishes 
beyond doubt that the so-called baptismal 
ao was written on November 23, 

As already stated, the criminal case 
had been instituted on November 19, 1935. 
It will thus appear that the suspicicns of 
the learned District Judge as to the 
genuineness of Hx. P-1 which hèd D'en 
deliberately ante dated soas to make out 
that the sacalled conversion took place 
before the criminal complaint was tiled, 
were fully justified. 

The statement of J. M. Paul is un- 
satisfactory in several other particulas 
also. The evidence, taken as a whole, 
leaves no doubt in my mind that the 
learned District Judge has correctly found’ 
that the alleged apostasy of the pla‘niitt 
from Islam and her conversion to Christi- 
anity were not genuine. 

It is nodoubt the law, that renuncia- 
tion of Islam by one of the spou-:es 
results 1pso facto in the dissolution of the 
marriage and it is immaterial whether 
the motive for the renunciation was a 
genuine convertion or 4 mere device to have 
the marriage dissolved: see Bakho .v, 
Lal (1), Rahmate v. Nikka (2), Sardaran v. 
Allah Bakhsh (3) and Sardar Mohammad 
v. Maryam Bibi (4), but the facium of 
renunciation must be proved all the same. 
In this particular case the finding of tLe 
learned District Judge is that there wes 
no such renunciation on October 23, 1930, . 
as alleged in the plaint.’ This finding is 
one of fact, and the evidence now taken 
leaves no doubt asto its correctness. On 
this finding the plaintiff's suit was rightly 
dismissed, 


The appeal fails and is dismissed with 
costs. 


D. Appeal dismissed, 


(1)A I R1924 Lah, 397; 71 Ind. Cas. 830 

(2) AIR 1928 Lah. 954; 111 Ind. Cas. 
R570. 

(3) AI R 1934 Lah. 976, 

(4) A IR 1936 Lah. 666; 165 Ind. Oas. 388;9R L 
247. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 67 of 1936 
June 9, 1936 
= ADDISON ANDABDUL Rasuip, JJ. 
FAZAL ILAHI—Derenpant—APPELLANT 
versus 
GUDDAR SHAH AND ANOTHER -—PLAINTIRES 


— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 74, 15— 
Instalment bond—Option to creditor to sue for 
either thre® defaulted instalments or for entire sum 
—Creditor suing for entire sum—Article applicable 
—Practice—Relief-—Plaint not properly drafted— 
Hvidence—Proper relief should be given. 

The bond gave the creditor the option to demand 
payment of three instalments if default was made 
together with interest thereon from time to time, 
It also gave the creditor the option to bring a 
suitfor the whole amount due under the bond if 
the creditor chose to exercise hisright to call in the 
whole amount : 

Held, that in these circumstances it was open to 
the creditor to sue at any time for all those ins- 
talments’ which had become payable within three 
years of the institution of the suit. In view of the 
wording of the bond, the case fell within the 
purview of Art. 74, Limitation Act, and notArt 75. 
eas Shah v. Fazal Ilahi, 164 Ind. Cas. 59, revers- 
ed. 

Where on account of a badly drafted plaint the 
relief sought was not clearly brought out but evi- 
dence was led on the right issues and no party 
was prejudiced, the proper relief should be granted 
to the plaintiff. Sundar Das Virbhan v. Jassa Singh 
Jiwan Singh (5), relied on, 

L. P. A. from the decreeof Jai Lal, 
J. dated February 18, 1936, as reported in 
164 Ind. Cas. 59. 

Mr. Muhammad Monir, for the Appellant. 

Khalifa Suja-ud-Din, for the Respond- 
ents. 


Abdul Rashid, J.—This appeal arises- 


out of a suit brought by Guddar Shah and 
Murari Lal, plaintiffs, against Fazal Ilahi, 
defendant, for recovery of Rs. 940 on the 
basis of a bond. Thesuit was dismissed 
by the trial Court, and this decision was 
affirmed by the learned District Judge on 
appeal. The plaintiffs preferred a second 
appeal to this Court which was accepted 
by a learned Single Judge in parl, and 
the plaintifis were awarded a decree for 
Rs. 495 with proportionate costs, Against 
‘this decision the defendant has preferred 
an appeal under cl. 10, Letters Patent. The 
bond, which forms the subject-matter of 
the present litigation, was executed by 
defendant on October 1, 1929. It was re- 
cited in the bond that Fazal Ilahi, exe- 
cutant, bad borrowed the sum of Rs. 800 
from Ram Das, the father of the plaintiffs, 
and that this sum would be paid by month- 
ly instalments of Rs. 10 each. The first 
instalment would become pavable on Nov- 
ember 1, 1929. It was further recited that 
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if the executant did not pay three instal- 
ments, the creditor would be entitled 
to realise the sum of Rs. 34 being thé 
amount of three instalments and interest 
thereon, or to realise the entire balance by 
means of a suit, The plaintiffs in their 
plaint stated that the defendant had not 
paid any instalments on the bond, that 27 
instalments had become barred by limita- 
iion, and that they were entitled to recover 
the entire balance amounting to Rs. 530 at 
once. Rupees 410 were claimed on account 
of interest on the sum of Rs, 530. 


It was contended by the learned Coun- 
sel for the appellant that as the plaintiffs 
had chosen tosue for the entire balance 
due on the basis of the bond after deduct- 
ing the amount of 27 instalments which had 
become barred by limitation, the present 
suit fell within the purview of Art. 75. 
of pch. l, Limitstion Act. It was urged 
that the plaintiffs’ right to sue accrued 
when default had been made in the pay- 
ment of the first three instalments, t. e.s 
in January 1930, and that as the plaintiffs 
had not sued within three years of the de- 
fault, the suit for the balance due on the 
bond was barred by limitation. It was 
maintained that the payees had not estab- 
lished that they had waived the benefit of 
the provisions regarding default in the 
payment of the first three instalments, and 
that they could not, therefore, base their 
claim on default being made in the payment 
of the 25th, the 26th and the 27th instal- 
ments. Reliance was placed by the learned 
Counsel in this connection on a Full Bench 
ruling of the Punjab Chief Court reported 
in Khairuddin v. Atumal (1), where it was 
laid down that a mere forbearance to sue 
or mere inaction on the part of obligee 
did not amount to waiver within the mean- 
ing of Art. 75 0f Sch, I, Limitation Act. 
Reference was also made to Ramchand v. 
Nanga (2), Sukh Lal v, Bhura (3) and Kan- 
hai v. Amrutt (4). In our opinion, no ques- 
tion of waiver arises in the present case. 
Tne bond gave the creditor: the option to 
demand payment of three instalments if 
default was made together with interest 
thereon from time to time. It also gave 
the creditcr the option to bring a suit for 
the whole amount due under the bond if 


(1) 188 P R 1883. 
(2) A IR 1934 Lah. 283; 149 Ind Cas 972; 6R L 


771. 

(3) A IR 1934 All. 1039; 123 Ind. Cas 205; (1934) 
A Ld 1056; 7 R A465. 

(4) 47A 552; 87 Ind Uas. 182; A I R 1925 All, 499; 
23 ALJ 424. 
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the creditor chose to exercise his right to 
call in the whole amount. 

In these circumstances it was open tothe 
creditor to sue at any time for all those 
instalments which had become payable 
within three years of the instilution of 
the suit. In view of the wording of the 
bond, we are of the opinion, that the 
present case falls within the purview of 
Art 74, Limitation Act. It is, no doubt, 
true that the plaint has been very crudely 
drawn up, but that is no reason why the 
plaintiff should not be given adecree for 
Rs. 360 on account of principal that being 
the amount of the last 36 instalments. It was 
held in Sundar Das Virbhan v. Jassa Singh 
Jiwan Singh (5), that where on account of 
a badly drafted plaint the relief sought 
was not clearly brought out but evidence 
was led on right issues and no party was 
prejudiced, the proper relief should be 
granted to the plaintiff. The calculation 
of the amount of interest due on the sum 
of Rs. 360 presents some difficulty. Interest 
will have to be calculated on Rs. 10 for 36 
months, on another Rs.10 for 35 months, 
on another Rs. 10 for 34 months and so on. 
The amount of interest at 6 per cent. per 
annum on the sum of Ks. 860 amounts ap- 
proximately to Rs. 33. 

For the reasons given above, we accept 
this appealin part, and in lieu of the dec- 
ree awarded by the learned Single Judge, 
award the plaintiff a decree for Rs. 393, 
(Three hundred and ninety-three) with pro- 
portionate costs throughout. As the plaint- 
iffs originally sued for the entire balance 
due under the bond, they would be debarred 
from bringing any further suit on this 
bond. 

D. Order accordingly. 


(5) AIR 1926 Lah. 417; 93 Ind. Cas. 928; 97 P L 
R 344;8 L Ld 166. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 507 of 1935 
Fepruary 10, 1937 
M. C. Guoss AND B. K. MUKHEBJEA, JJ. 
NARMADA. OHANDRA BANERJEE 
—PLAINTIFF— APPELLANT 
versus 
MAHARAJ BAHADUR SINGH DUGAR 
—DEFEN DAN T— RESPONDENT 
Principal and agent—Accounts, suit for—When 
maintainable—Contract Act (IX of 1879), s. 218— 
Legal Practitioners Act (XVIII of 1879), s. 28— Plead- 
er suing for sum due for professional work since 1926 
Held, s. 28 did not apply. 
There cannot be in law a suit for accounts unless 
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the defendant in the suit is under an obligation 
to render accounts to the plaintiff. The principal 
owes no obligation to render accounts to the agent. 
Hence an agent cannot maintain a suit for accounts 
against the principal as defendant. The mere fact 
that in ascertaining the sum due to the plaintiff, 
it would be necessary to investigate accounts, does 
not in any way alter the nature of the suit. Kshetra 
Nath v. Kalidast Dasi (1), relied on 

Where all that was said in the plaint was that the 
appointment of the plaintiff as a pleader dated 
from the year 1903, and since that date his fees 
were allowed at a certain scale which was settled 
between him and the defendant's officer :° 

Held, that s. 28, Legal Practitioners Act, did not 
apply as the plaintiff did not found his claim upon 
any agreement between pleader and client arrived 
at prior to 1926, which would bring the case within 
the mischief of s 28 of the Act. 


C. A. from the appellate decree of the Sub- 
Judge, Dinajpur, dated January 5, 1985. 

Messrs. Girijaprasanna Sanyal, Nirod 
Bandhu Roy, Sourindra Narayan Ghose, 
Bajalt Bhusan Sanyai and Jatis Chandra 
Banerjee, for the Appellant. E 

Messrs. Naresh Chandra Sen Gupta and 
Urukramdas Chakravarty, for the Respon- 
dent. 

B. K. Mukherjea, J.—This appeal is on 
benalf of the plaintif who is a Pleader 
practising in the District Court at Dinajpur 
and arises out of a suit commenced by him 
to recover from the defendant, who was his 
client, a sum of Rs. 2,000 only under the 
following circumstances: The plaintiff 
was the defendant's constituted Pleader in 
respect of all legal work connected with 
Daudpur Katchery and worked as such 
from 1903 up to about April 1929, when he 
was removed and another Pleader was 
in his place. He used to 
receive payments from time to time from 
the officers of the defendant. He had also 
with him the moneys realized through 
Court on behalfof his client, and he used 
to credit all these sums to his client in his 
account books. He charged fees for his 
professional work at certain rates which 
were sanctioned by his client since the 
Commencement of his service and the 
remuneration of himself and his clerk and 
all expenses of litigation were duly debited 
against the defendant. The accounts were 
adjusted from time to time, the defendant 
paying whatever sums were found due to 
the plaintiff after taking accounts. The 
last adjustment was made according to the 
plaintiff for the period August 3, 1925, to 
August 27, 1926, and on September 6, 1926, 
a fresh account was opened. Between 
September 6, 1926, and February 25, 1929, 
there were three bills submitted by the 
plaintiff and the amount due on the same 
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after crediting the defendant with all 
receipts was Ks. 2,086 odd. The plaintiff 
says that this sum the defendant did not 
pay inspite of repeated demands and hence 
he was obliged to bring this suit. He has 
abandoned a small portion of the claim 
and the suit is valued at Rs. 2,000 only. 
The defence was that the suit was not 
maintainable unless the plaintiff rendered 
accounts for the whole period of his service, 
that the, plaintiff had not rendered any 
accounts, that the accounts submitted by 
him contained many untenable items and 
that the claim was excessive. 

The trial Court negatived all the pleas and 
gave the plaintiff a decree. There was an 
appeal by the defendant to the lower 
Appellate Court and the Court of appeal 
below has set aside the trial Vourt’s decree 
and dismissed the plaintiffs suit. The 
learned Judge has not really entered into 
the merits of the case, but has thrown out 
the suit on the preliminary point of law. 
The first ground is that the plaintiff has 
misconceived his remedy which lay not in 
filing a money suit but in bringing a 
proper suit for accounts in whicna preli- 
minary decree could be passed. The second 
ground upon which the Subordinate Judge 
has based his decision is that the fees 
claimed by the plaintiff could not be 
recovered on the case made in the plaint, 
inasmuch as it was based “on an agree- 
ment of the year 1903 which was hit by 
s. 28, Legal Practitioners’ Act, which 
Tequired that such agreement should be 
filed in the Court. Both the grounds have 
been challenged by Mr. Sanyal who has 
appeared for the appellant in this appeal. 
Asregards the first point it is difficult to 
appreciate the reasoning of the Subordinate 
Judge. His view seems to be that the only 
suit which the plaintiff could and should 
have brought was a suit for accounts in 
which a preliminary decree could have been 
passed by the Court. As there were no 
settled accounts, no suit for recovery of a 
Specified sum of money is maintainable in 
law. This view jis certainly wrong. 
There cannot be in law a suit for accounts 
unless the defendant in the suit is under 
an obligation to render accounts to the 
plaintiff; “Every bill for an account must 
be founded upon an obligation to render 
an account’. (Langdale’s Survey of Equity 
Jurisdiction, p. 74). Under s. 213, Contract 
Act, the obligation is upon the agent to 
render accounts to the principal. The 
principal owes uno obligation to render 
accounts to the agent. Hence an agent, 
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such as the plaintiff is, cannot maintain a 
suit for accounts against the principal as 
defendant. The mere fact that in ascertain- 
ing the sum due to the plaintiff, it would be 
necessary to investigate accounts, does not 
in any way alter the nature of the suit. 
Kshetra Nath v. Kalidasi Dasi (1). No 
preliminary decree could have been passed 
against the defendant in the suit directing 
him to render accounts and it is absurd 
that a decree could have been made against 
the plaintiff asking him to account to the 
defendant. The Subordinate J udge, in our 
Opinion, has clearly mis-appreciated the 
law and his decision on this point cannot 
stand. 

The second ground upon which the 
Court of appeal below based its decision, 
seems to us to be equally untenable. The 
plaintiff did not found his claim upon any 
agreement between Pleader and client 
arrived at prior to 1926 which would bring 
the case within the mischief of s. 28, Legal 
Practitioners’ Act. All that was said in the 
plaint is that the appointment of the plaint- 
iff dated from the year 1903 and since that 
date his fees were allowed at a certain scale 
which was settled between him and the 
defendant’s officer. It is true thatthe words 
quantum meruit do not appear in’ the 
plaint but in substance the plaintiff has 
claimed reasonable remuneration for work 
done, the fees being charged at the scale 
fixed by the Circular Orders of this Court. 
The Subordinate Judge nowhere says that 
the fees charged were excessive having 
regard tothe nature of the work done and 
we have no hesitation in holding that there 
was no justification for dismissing the suit 
altogether. 

Dr. Sen Gupta who appears for the respon- 
dent has pressed another point in support 
of the decision. He says that the plaint- 
iff was not competent to institute this suit 
after having refused to render accounts to 
the defendant and he has drawa our atten- 
tion to certain passages in the judgment of 
the learned Subordinate Judge where he 
has discussed the evidence on the point. 
It appears that the bills were submitted by 
the plaintiff sometime in February, 1929. 
There was correspondence between the 
plaintiff and the officers of the defendant 
and the latter wrote tothe plaintiff to say 
that his dues would be paid after examina- 
tion of accounts which would be brought 
down from Daudpur. Nothing, however, 
was done, and the plaintiff seems to have 


(1) 27 OLJ 96; 41 Ind, Cas, 929; AI R1918 Cal. 
1037; 21 OW N 784, 
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made a representation to the President of 
the Bar Association and there was actually 
a resolution passed by the Association to the 
effect that no Pleader would .work for the 
defendant unless the plaintiff's dues Were 
paid. Then there were negotiations started 
again for amicable settlement and it is said 
that the plaintiff took away the . account 
books, when the defendant's officer wanted 
to copy out certain items from them at the 
house of the President of the Bar Associa- 
tion where they were taken by the plaintiff 
for purposes of inspection. Ultimately 
nothing came about and we are unable to 
hold on the facts found that the plaintiff 


definitely refused to render accounts or that | 


would disentitle him to any relief in this 
suit. The result is that the appeal is 
allowed. ‘The judgment and decree of the 
lower Appellate Courtis set aside and the 
case remanded tothat Court with direction 
to hear the appeal and decide the cause on 
iis merits. Costs will abide the result. It 
has been represented to us that an account 
suit has been instituted by the defendant 
against the plaintiff and that is now 
pending in appeal before the District 
Judge of Dinajpur. It would be open to 
the pariies to apply to the lower Appellate 
Court to have these two appeals heard 
together, if they so like. 

M. GC. Ghose, J.—I agree. 

Ne Appeal allowed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1778 of 1935 
March 17, 1936 
Appison AND ABDUL RASHID, Jd. 
NATHU RAM—Puraintirg—A PPBLLANT 


VETSUS 
MULA AND OTHERS——DEFBNDANTS—- 
RESPONDENTS 
Specific Relief Act (I of 1877), s, 42—Suit in 


respect of rights arising out of contract affecting 
only pecuniary relationship-—-S 42, if applies. 
Section 42, Specific Relief Act, is not ordinarily 
applicable to cases where a declaratory relief is 
sought in respect of rights arising out ofa contract 
which would affect only the pecuniary relationship 
between the paties to the contract. Consequently, 
a suit for a declaration to the effect that defend- 
ants were the principal debtors, that the plaintiff 
was simply a sarety, and that in case thedebt was 
realised from the plaintiff, defendants were liable to 
compensate the plaintiff to the extent of the said 
payment, does not ccme under s, 42. Tian Sahu v. 
Mulchand Sahu (1), Rama Krishna Patter v. Nara- 
yana Pattar (2) and Sripat Rao v. Shanker Rao 
(3), apphed. 
S.C. A. from a decree of the District 
Judge, Gurdaspur, dated June 24,1935. 
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; Mr. Mehr Chand Mahajan, for the Appel- 
ant. 
Mr. Meta Rum, for the Respondents. 
Abdul Rashid, J.—Nathu Ram, plaintiff 
ZAorawar, defendant No. 1, and Mula, defen- 
dant No. 2, executed two entries in the 
bahi of defendants Nos. 3 to6, on June 17, 


1929 and June 29, 1929, respectively. On 
the basis of these entries defendants Nos. 3 


to Ginstituled a suit against the eplaintiff 
and defendants Nos. Land 2. A decree was 
passed in favour of defendants Nos. 3 to6 . 
on December 14, 1932, for a sum of about 
Rs. 7,000. On January 23, 1933, Nathu 
Ram, plaintiff, instituted the present suit 
for a declaration to the effect that Zorawar 
and Mula, defendants Nos. 1 and 2, were 
the principal debtors of defendants Nos. 3 to 
6, that the plaintif was simply a surety, 
and that in case the debt was realised from 
the plaintiff, defendants Nos. land 2 were 
liable to compensate the plaintiff to the 
extent cf the said payment. The trial 
Court decreed the plaintiff's claim. On ap- 
peal the learned District Judge held that a 
suit for a declaration thatthe plaintiff was 
the surety did not lie under s. 42, Specific 
Relief Act, against this decision the 
plaintiff has preferred a second appeal to 
this Court. 

It was contended by the learned Counsel 
for the appellant that by becoming a surety 
the plaintiff became entitled to a “legal 
character?’ within the purview of s. 42, 
Specific Relief Act, and that he was entit- 
led to a declaration that he was merely a 
surety and not the principal debtor.. In 
our opinion this contenlion is without any 
force. It was held by a Division Bench 
of the Patna High Court in Tian Sahu v.a 
Mul Chand Sahu (1), that a suit for a de- 
claration that the plaintiff would be enti- 
tled to contribution from the defendant if 
and when occasion arose did not fall with- 
in s. 42, Specific Relief Act. It was further 
held in Rama Krishna Pattar v. Narayana 
Pattar (2), that s. 42, Specific Relief Act,: 
was not ordinarily applicable to cases where 
a declaratory relief was sought in respect 


of rights arising out of a contract which 


would affect only the pecuniary relationship 
between the parties to the contract. To the 
same effect is Sripat Rao v Shanker Rao (3). 
We, therefore, hold that the learned Dis- 
trict Judge rightly dismissed the plaintift’s 
(1) 2 Pat. 1; 67’ Ind. Cas. 631; A IR 1922 Pat. 432, 


3 PLT 460. | 

(2) 39-M 60; 26 Ind. Cas. 883; AIR 1915 Mad, 
584; 27 ML J 634. 

(3) AI R1930 Bom. 331; 127 Ind. Cas. 330; 32 
Bom, L R 207; Ind. Rul, (1980) Bom. 554, 
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suit. The appeal, consequently, fails and is 
dismissed with costs. 


ID. Appeal dismissed. 


RANGOON HIGH COURT 
Second Civil Appeal No. 198 of 1936 
February 1, 1937 
i MoasELy, J. 
A.M. K. M. CHETTYAR Firem— 
APPELLANT 
versus 
MA SHWE EIN ano OTHRRS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 6—Ap- 
plicobilaty—Incidental issues—Whether can be tried 


though exceeding pecuniary limits of Court's juris- 
diction. 

There is no warrantin the Civil Procedure Code 
for saying thata Gourt cannot try incidentally an 
issue as to property, the value of which is beyond its 
jurisdiction. All that s. 6 says is that no Court 
shall have jurisdiction over suits, the value of which 
exceeds the limits of its pecuniary jurisdiction. It 
is the valuation of the suit and not of an incidental 
issue raised by the defence which determines the 
jurisdiction. | | 

S. C.A. against the decree of the Assis- 
tant District Court, Bassein, in C. A. No. 4 
of 1936, 

Mr. P. B. Sen, for the Appellant. 

Mr. Yan Aung, for the Respondents. 


Judgment.—tThe facts of this appeal 
have been exhaustively detailed in the 
judgment of the lower Appellalte Court. 
Both Courts wrote lurid and careful judg- 
ments, but there is clearly one mistake 
common to both, The defendant-appel- 
lant A. M. K. M. Cnettyar Firm was the 
prior mortgagee of a house and its site. The 
3rd and 4th plaintiff-respondents were the 
puisne mortgagees of the same property. 
The appellant firm sold the house in exe- 
cution of a simple money decree for 
Rs. 720 and costs obtained against the 
first two respondents (mortgagors). The 
suit had been brought in the Township 
Court. The sale was subject to the firm's 
own mortgage and the firm itself bought 
the property for Rs. 100. In view of s, 101, 
Transfer of Property Act, which was 
newly enacted in 1929, the Chettyar firm's 
morigage was of course not merged or 
extinguished. Then the Chettyar firm ap- 
plied in execuiion for attachment and 
sale of the house site, making the propor- 
tionate amount of the mortgage due on it 
Rs. 350. Respondents Nos. 3 and 4 asked 
that it be sold subject to their puisne 
mortgage. The Chettyar firm objected that 
their mortgage was sham and a collusive 
one, The Township Judge held that he 
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had no jurisdiction to go into that plea 
as the puisnse mortgage was for Rs. 1,200, 


“a sum beyond the jurisdiction of his Court, 


and he ordered the sale proclamation to 
set out both mortgages. 

In the suit now under appeal the mort- 
gagors and the puisne mortgugees, sued 
the Chettyer firm for a declaration that 
its prior mortgage had been extinguished, 
and in the alternative for apportionment 
of it if it was held that the mortgage was 
still subsisting. Clearly such a suit by 
the puisne mortgees at least lay under 
O. XXI, r. 63: vide Maung Aung Myint 
v Maung Tha Hmat (1). The suit was 
filed in a Court which had jurisdiction, 
whether that be determined by the value 
of the land or the principal sum due on 
‘the mortgage, as the principal sum due 
on the Chettyar firm’s mortgage was 
Rs. 1,000 only vide Kalee Kumur Nag v. 
v. Mayappa Chetty (2) and Ma Hla Saing 
v. Ma Su We (3). Much more was the alter- 
native claim one within the jurisdiction 
of the Township Court, as both the value 
of the balance of the decree remaining for 
execution and the value of the property in 
question were within its jurisdiction. Both 
Courts found that the site in question 
must bear the proportionate gum of 
Rs. 162-14-0 out of the mortgage debt due 
to the Chettyar firm, and it was ordered 
that the site be sold subject to the Chet- 
tyar’s mortgage for that amount. This 
calculation has not been impugned. What 
is said, however, in this appeal is that the 
Chettyar firm's plea that: the puisne 
mortgage was a sham and collusive one 
ought to have been gone into. 

Both lower Courts were clearly wrong 
in holding that the Township Court had 
no jurisdiction to try an issue incidental 
to the case and raised by the defendant as 
to the genuineness of the plaintiff's puisne 
mortgage for Rs. 1,200. There is no 
warrant in the Code for saying that a 
Court cannot try incidentally an issue as to 
property, the value of which is beyond itg 
jurisdiction. All that s. 6 says is that no 
Court shall have jurisdiction over suits the 
value of which exeeeds the limits of its 
pecuniary jurisdiction. It is the valuation 
of the suit and not of an incidental issue 
raised by the defence which determines 
the jurisdiction: for example, it is often 


(1) 9 R 367; 134 Ind. Cas. 746; AIR 193} Rang. 
310; Ind. Rul. (1931) Rang. 314. 
(2)5 L B R 208; 8 Ind. Cas. 973; 3Bur, L T 86. 


(E B). 
(3) 5R 499; 105 Ind. Cas. 412; AI R1927 Rang. 
304, 
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necessary in a suit for rent for the Court 
to incidentally determine the ownership 
of the property in question, the value of 
which is bevond its pecuniary jurisdiction, 
though the Court's decision would not, of 
course, be res judicata in a subsequent suit 
in a Court of proper jurisdiction where 
the title was directly in issue. I do not 
understand the concluding portion of the 
decree of the lower Appellate Court, for if 
the puisne mortgagees’ mortgage was a 
sham and collusive one, they had no right 
of suit, and the mortgagors’ remedy, 
though they joined as plaintiffs in the 
suit, was by way of execution only under 
s. 47. This appeal must, therefore, he 
successful with costs. No ccsts were award- 
ed in the lower Appellate Court, and 
I pass no orders as to those. The decree 
of the trial Court will be set aside, and the 
trial Court will be directed to pass proper 
orders after deciding this issue as to whe- 
ther the mortgage in favour of the puisne 
morgagees, the plaintiffs Po Khan and Daw 
. Sut, was a sham or collusive one. 

N. Appeal allawed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 422 of 1934 
October 9, 1936 
RANGNEKAR, J. 
GURUSHIDDAPPA GURUBASAPPA 
BHUSANUR AND OTHERS—PLAINTIRES — 
APPELLANTS 
VETSUS 


GURUSHIDDAPPA CHENAVIRAPPA 
CHETNI AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O.I, r.8 
s. 11, Expl. 6— Representative suit—Principle under- 
lying such suits—S.11, Expl.6, if includes litigation 
in which parties are entitled to represent persons 
other than themselves—Estoppel— Plaintiff allowing 
opposite party to proceed on footing he was suing in 
representative capacity — Whether estopped in con- 
tending in subsequent suit it was not so. 

All persons having an interest in the object of the 
sult ought to be made parties, and the test is the 
interest the person sued or suing has jn the specific 
relief prayed. But this general rule has an excep- 
tion. It is that the Courts to avoid inconvenience 
and to do justice once for all allow one or more per- 
sons to represent others though absent and that js 
why the principle of representation is adopted. Per- 
sons may be joined in a -suit either on account of 
something personal, as for instance having either 
sold or bought goods, or like officers of Corporation ag 
possessing certain knowledge. or because they are the 
owners or guardians of certain interests which the 
suit will affect. Uponthe first ground they must be 
joined in their own person. Upon the other grounds 
the proceedings can go with equal prospect of justice 
if the interests concerned are effectually and virtual- 
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ly protected Theabsent parties in such cases 
appear by their representative or representatives ; 
their interests are protected or claims enforced. 
This exception is adopted by the Courts to avoid 
inconvenience, because if all persons interested are 
made parties, there would be considerable delay by 
abatement, change of interest, etc, and justice will 
be hampered. There is nothing contrary to these 
principles in the Civil Procedure Code and Expl. 6 
ofs 1! and O I, r.8, are based on these principles. ` 
neler Thompson (1), referred to. [g, 935, col. 


‘It is possible for a suit tobe arepresentative suit 
within the meaning of Expl. 6, although it need not 
come under O. J, r. 8, and therefore, need not be 
brought under the provisions of that Order. Ex- 
planation 6,therefore, is not confined to cases 
covered by O. I, r.8, but would include any litigation 
in which, apart from the rule altogether, parties are 
entitled to represent interested persons other than 
themselves. Varanakot Narayanan Namburi v. 
Varanakot Narayanan Namburi (2) and Kumaravelu 
Chettiar v. Ramaswami Iyer (3), referred to. [p. 
936, co}. 1. 

Where having allowed the defendant to proceed 
with the suit on the footing that he was suing 
him in a representative capacity, and having 
taken the chance of a decree in his favour in 
three Courts, clear estoppel arises against the 
plaintiff to prevent him from contending later on 
in a subsequent suit that the opposite party was not 
represented in his own previous suit. There can be 
no stronger case of an absolute waiver or election or 
of conduct rendering it wholly inequitable to permit 
him subsequently to resile from the position he pre- 
viously adopted [p. 938, col. 1.] ‘ 

S.C. A. against the decision of the Dis- 
9l 
of 1933. 

Mr. S. V. Palekar, for the Appellants. 

Mr. A. G. Desai, for the Respondents. 

Judgment.—This is an appeal from 
a judgment of the District Judge of Dhar- 
war, afiming a decree made by the 
Second Class Subordinate Judge at Hubli 
in a suit for redemption of a mortgage 
of certain property mentioned in the 
plaint. The suit was filed under the pro- 
visious of O. I, r. 8, Civil Procedure Code. 
Thefacts are not very clearly stated in 
the judgments, butit is sufficient to state 
that the plaintiffs are claiming through the 
owner of the property, and the principal! 
contesting defendants, who are styled as 
the ‘Hubli Pinjrapzle Samstha,’ are claiming 
as donees of the property from the repre- 
sentatives of the mortgagee of the prop- 
erty, who as a result of certain litigation 
had purchased the property at a Court 
sale and claimed to have become owners 
of it. It was inter alia pleaded by these 
defendants thatthe suit was barred by 
res judicata by reason of a decree made 
in an earlier suit brought by the same 
plaintiff against them for the same relief 
in 1926. That suit was dismissed and the 
decree was confirmed in appeal. There 
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was a second appeal to this Court, but the 
appeal was held to have abated. Tney 
also pleaded that the plaintiffs were 
estopped by their conduct from maintain- 
ing the suit. These are the only questions 
which have to be determined in this 
appeal. 

The plaintiffs contend that the bar of 
res judicgia does not arise, as the parties 
in the suit were not the same in the 
earlier suit or claiming under any of the 
pirties to the eərlier suit, and that the 
identity of tha parties being different, the 
earlier decision is not binding on them. 
They say that the Pinjrapole is an uare- 
gistered association and, therefore, as the 
earlier suit was not brought against the 
members of the Pinjrapole or under the 
provisions of O. I, xr. 8, Civil Procedure 
Code, and asthe present suit is a repre- 
sentative suit, there is nn identity of 
parties. To this it is answered that the 
earlier suit also was a representative suit 
within the meaning of Expln. 6ofs. 11, 
Civil Procedure Code, and that being the 
case, the bar of res judicata would apply. 
There is some dispute between the parties 
as to the exact description of the defen- 
dants in the title of the plaint in the earlier 
suit. Unfortunately neither side has pro- 
duced the original plaint and it is not on 
record, but the decree in the original suit, 
which is available and which sats out the 
plaint, describes the defendants as “The 
Hubli Pinjrapole Samstha by its President 
Mahadeva Niranjanappa Sindgi” and that 
is also how the defendants are described 
in the title in the decree of the High 
Court in second appeal in the eirlier suit. 
The appellants’ Counsel, therefore, says 
that the suit was brought against the 
Pinjrapole by its President, and as the 
Pinjrapole was an unregistered asssciation, 
the suit was not properly constituted. On 
the other hand, the learned Couns:! for 
the defendants says that in the esrlier 
proceedings the President was sued ag 
representing the Pinjrapole. The Court 
interpreter has translated the title cf the 
previous suit which was in Kanarese as 
follows: “The Hubli Pinjrapole Samstha 
of this the President Mahadeva Niranjan- 
appa Sindgi.” This, in my opinion, means 
the defendant in the suit was the Presi- 
. dent and not the institute, and the only 
question would be whether he was sued 
in a representative character and as 
representing the Pinjrapole and all its 
members. l 

The principle admitted in all Courts 
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upon qnestions affecting the suitor'a per” 
son and liberty and his property is that 
the rights of no man shall be decided in 
a Court of justice unless he himself is 
present. Therefore, all persons having an 
interest in the object of the suit onght to 
be made parties, and the test is the 
interest the person sued or suing has in 
ths specific relief prayed. But this gene- 
ral rule has an exception. It is that the 
Courts to avoid inconvenience and todo 
justice once for all allow one or more 
persons to represent others though absent 
and that is whv the principle of repre- 
sentation is adopted. Persons may be join- 
ed ina suit either on account of something 
personal, as for instance having either sold 
or bought goods, or like officers of Oor- 
poration as possessing certain knowledge, or 
because they are the owners of guardians 
of certain interests which the suit will 
affect. Upon the first ground they must be 
joined in their own person. Upon the other 
grounds the proceedings can go with 
equal respect of justice if the interests con- 
cerned are effectually and virtually pro- 
tected. The absent parties in such cases 
appear by their representative or repressn- 
tatives their interests are protected or 
claims enforced. A familar instance is 
that of an executor or administrator. The 
rule, however, is, as observed by Sir John 
Leach in Lanchester v. Thompson (1), at 
p. 13: 9 

“Where it is attemptel to proceed against tw 
or three individuals, as representing a numərous 
class, ib must be alleged that the suit is brought 
against them in that character...” 

Story on Equity Pleadings pnt the case 
with regard to the latter class of cases in 
this way (p. 118-19): 

“The second class of cases, constituting an excep- 
tion to the general rule, and already alluded to, is 
where the parties form a voluntary association for 
public or private purposes, and those who sue or 


defend, may fairly be presumed to represent the rights 
and interests of the whole.” 


This exception is adopted by the Courts 
to avoid inconvenience, because if all per- 
sons interested are made parties, there would 
be considerable delay hy abatement, change 
of interest, ete., and justice will be ham- 
pered. Isthere, then, anything contrary 
to these principles in the Civil Procedure 
Code. I think not. Explanation 6 of 
s. Il, Civil Procedure Ocde, is in these 
terms : 

“Where personslitigate bona fide in respect of a 
public right or of a private right claimed in com- 
mon for themselves and others, all persons in- 

(1) (1820) 5 Madd. 4:56 E R795, 
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section, be deemed to claim under the persons so 
litigating.” ‘ 

The other rule; which allows a representa- 
tive suit being brought against one or two 
persons or more persons as representing a 
larger body of persons is contained in O.T, 
r. 8, Civil Procedure Code. 


“Where there are numerous personshaving the same 
interest in one suit, one or more of such persons 
may with the permission of the Court, sue or be 
sued or may defend in such suit, on behalf of or 
for the benefit of all persons so interested. But the 
Court shall, in such case, give, at the plaintiff's ex- 
pense, noticeofthe institution of the suit to all such 
persons either by personal service or, where from 
the number of persons or any’ other cause such 
service is not reasonably practicable, by public 
advertisement as the Court in each case may direct.” 


la my opinion, these two rules are based 
upan the principles which I have set forth 
above. But itis argued on behalf of the 
appellants that O. I, r. 8, controls Expln. 6 
of 8.11, and, therefore, the only way in 
which the Pinjrapole could have been used 
in the earlier suit was under O. I, 1.8, 
and admittedly that was not done. In the 
first place, there was no evidence before the 
Court in the earlier suit—there is none 
on the record before me—to show how 
many members the Pinjrapole had in 1996. 
Secondly, O. I, r. 8, is exhaustive of what it 
says, and itis clear from it that it is only 


when the parties are numerousthat a suit ` 


can be brought under the provisiens of 
O. I,r.8. Thatitis possible fora suit to 
be arepresentative suit within the meaning 
of Eixpln. 6,. although it need not come 
under O. I, r. 8, and, therefore, need not be 
brought under the provisions of that order 
has been held from very earliest times in 
this country, and I need only refer to one 
old case in Varannkot Narayanan Namburi 
v. Varanakot Narayanan Nambduri (2), 
where it was held that Expln. 5 ofs. 13 
of the old Code, corresponding to Expln. 6 
of s. 11, Civil Procedure Code, 1908, was 
not limited to the case of a = suit under 
8. 30, which now corresponds to O. I,r. 8 
of the present Civil Procedure Code. 
Expln. 6, therefore, is not confined to cases 
covered by O. I, r. 8, but would include any 
hitigation In which, apart from the rule 
altogether, parties are entitled to represent. 
interested persons other than themselves. 
But Mr. Palekar relies on Kumaravely 
Chettiarv. Ramaswami Ayyar (3), where it 
was held that, in a representative suit insti- 


(2)2 M 328, 

(3) CO I A 278; 143 Ind. Cas. 665; A I R1933 PO 
168; 56 M 657; Ind, Rul. (1933) P C'176; 57 CL J 528; 
37 OW N 853: (1933) MW N 758; 65M L J87 38I 
W 16; (1933) A L J 762; 35 Bom. L R827 (PO). 
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tuted under O.I, r. 8, Civil Procedure Code, 
1908, the decision in a former suit does 
not operate as res judicata by force of 8.1], 
Expla. 6, unless the former suit was insti- 
tuted in compliance with the. above rule 
(formerly s. 30 of the Code of 1877), namely 
by permissicn of the Court, the Court giving 
notice as therein prescribed to all persons 
interested. If the suitis one under O. J, 
r, 8, that is to say, if parties are numerous, 
then, of course, the provisions of that rule 
must be strictly complied with, otherwise 
Expln. 6 of s. 11 will not apply even though 
the omission is due to inadvertence and has 
caused no injury. But Expln.6is not con- 
fined to suits under O. I, r. 8, but extends to 
any litigation in which, apart from the rule 
altogether, parties are entitled to represent 
interested persons other than themselves ; — 
and that is clear from the observations of 
their Lordships at p. 294%. This is what 
their Lordships say : l 

“And the result of the decisions has shown that 
the explanation is not confined to cases covered by 
the rule, but extends to include any iitigation in 
which, apart from the rule eltogether, paries are 


entitled to represent interested persons other than 
themselves.” 


But itis argued that in the passage, 
which I have quoted, the Privy Council 
observed that in such cases parties ought 
to be entitled to represent others, and if a 
person is not entitled to represent others, 
he cannot sue or be sued in a representa- 
tive capacity. This, of course, is a correct 
proposition. But it is difficult to see how it 
applies to the facts of this case. In this 
case, in the earlier suit it was inter alia 
pleaded that the suit as framed was not 
maintainable. Itis true that in their writ- 
ten slatement the defendan's did not spe-. 
cify clearly the grounds on which the 
contention was based, but it was open to 
the plaintiffs by an application to compel 
them to set out the grounds on which this 
plea was based. The plaintiffs, however, 
took no steps in the matter. Fourteen 
issues were raised in tha case, including 
the issue that the suit was not maintain- 
able. The Court went inio the merits of 
the case and recorded findings on the first 
six or seven of them. No finding was re- 
corded on this particular issue as to the 
maintainability of the suit, and it seems to 
me to be pretty clear that this, along with 
some other issues, was abandcned by the 
parlies. Therefore, the position is that the ` 
issue as to the constitution of the suit 
against the President as representing the 


“Page of 60 I. A.— [Ed]. 
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Pinjrapole was specifically raised and given 
up. The abandonment of the issue must 
mean thatin any case the defendant con- 
ceded and admitted that he was sued in 
a representative capacity and as represent- 
ing the Pinjrapole. The plaintiff acquiesc- 
edin this and elected to proceed with the 
suit on the footing that the President was 
sued in 4 representative character. Both 
the parles, therefore, proceeded upon the 
footing thatit was a representiiive suit. 
The suit was conducted bona fide; the 
Court was satisfied that the other parties, 
who might have been joined, wished the 
Court to decide in the presence of one 
party, thatis the President. The plaintiff 
took the chance of getting a decree in his 
favour as did the Pinjrapole, and the liti- 
gation went on in three Courts cn that foot- 
“ing. It is conceded that the question that 
the Pinjrapole was not sued properly, or 
that the President did not represent it, or 
that the suit was not well constituted, was 
Never raised in the three Courts; and on 
these facts itis difficult to see why it can- 
not be held that the President was entitl- 
ed to represent the Pinjrapole, or that 
the suit was in a representative character. 

Mr. Desai has very properly drawn my 
attention to the evidence, which shows that 
so faras the Pinjrapole is concerned, the 
litigation was adop'ed by the institution, 
and that the costs of the litigation were 
defrayed out of the funds of the Institution. 
It is no answer to say that the plaintiff 
was ignorant of the constitution of the 
Pinjrapole. It was his suit, and it was his 
duty to see that proper parties were be- 
fore the Court; otherwise even if he suc- 
ceeded, and the suit in fact was not a 
representative suit, the decree would not 
bar the rights of the other members of the 
Pinjraposle. Apart from this, the objection 
raised can hardly come out of the mouth 
of the plaintiffs. It is true that in the 
case of an unregistered association the 
ordinary rule is to sue the members in- 
dividually, but I am unable to see why 
some of the members, or a few of the 
members, cannot sue or be sued for them- 
selves andon behalf of the other members. 
If the members are numerous, then, of 
course, the procedure laid down in O. I, r. 8, 
must be followed. But whether persons 
interested are numerous or not is a ques- 
tion of fact, and, as I have pointed out, in 
this case there is no evidence on this point. 
Why cannot then the plaintiffs sue two or 
three or even one member as representing 
the others, provided this position is made 
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perfectly clear in the pleading ? The whole 


‘question is, whether the Pinjrapole was 


represented and sued in a representative 
capacity, and if two or three can represent, 
say, twelve people. I am unable to see why 
on principle one cannot sue or be sued if 
the fact is made sufficiently clear. If that 
is so, and the other conditions in Expln. 6 
are Satisfied, as they admittedly are in this 
case, it is difficult to see why Iixpln. 6 ig 
not applicable, and why a decree in sucha 
litigatiow cannot bind not only the plaintiff 
but those persons who are absent but are 
held by the Court to be represented by 
the person or persons on record. Admittedly 
there was no cause of ac‘ion in this case 
against the President, except as represent- 
ing the Pinjrapole. Hae raised the defence 
that the suit was not maintainable, and that 
defence was subsequently abandoned by 
him. I may now refer to an English case, 
In re Pritt; Morton v. National Church, 
Teague (4), where it was held that, 
where an unincorporated charity is sued, 
the proper practice is to sue a regs 
ponsible official like the treasurer or gec- 
retary on behalf of the charity. In that 
case an objection was raised that the charity 
which was the National Church League, 
had been sued by name, and Counsel sug- 
gested that this practice was not correct 
in the case of unincorporated charity. Eve, 
J. intimated tht where unincorporated 
charities were sued, the proper practice was 
to sue a responsible official, like the trea- 
surer or secreiary, on behalf of the charity. 
In this connectien I may also refer to the 
remarks of Lord Macnaghten in Bedford 
(Duke of) v. Ellis (5), which are in these 
words (p. 8*) : 

“Under the old practice the Court required the 
presence of all parties interested in the matter in 
suit, inorder that a final end might be made of 
the controversy. But when the paities were so 
numerous that you never could ‘come at justice’ to 
use expression in one of the older cases, if every- 
body interested was made a party, the rule was 
not allowed to standin the way. It was originally 
a rule of convenience ; for the sake of convenience 
it was relaxed. Given a common interest and a 
common grievance, a representative suit was in order 


if the relief sought was in its nature beneficial to 
all whom the plaintiff proposed to represent.” 


Upon the whole, therefore, I have come 
to the conclusion that the lower Courts 
were right in holding that the suit was 
barred by res judicata. ButI think there 
is another answer to the plaintiff's con- 


tention, and that is estoppel. In my opin- 
(4) 1915) 31 T L R 299; 113 L T 136, 
9) ¿1901) AOl; 70L J Ch. 102; 83 LT 686; 17 T L 
R A 
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“ion, having allowed the defendant to pro- 
ceed with the suit on the fooling that he 
was suing him in a representative capacity, 
having assumed this position. and taken 
the chance ofa decree in his favour in 
three Courts, clear estoppel arises against 
the plaintiff to prevent him from now con- 
tending inthis suit that the Pinrajpole 
was not represented in his own earlier suit. 
Supposing there had been a decree against 
the Pinjrapole, could the Pinjrapole have 
disputed it in another litigation brought 
by them or some of the others? I think 
not. The obvious answer would have been 
that they were estopped. The principle iS: 
Allegans coniraria non est audiendus. “He 
isnot to be heard who alleges things con- 
tradictory to each other.” In other words, 
as Lord Kenyon says, a man shall not be 
permitted to “blow hot and cold” with refer- 
ence tothe same transaction, or Insist, at 
different times, on the tru h of each of two 
conflicting allegations, according to the 
promptings of his private interest. Sher- 
wood, O. J. in Bensieck v. Cook (6), observ- 
ed as follows : l 

“Having assumed the rollof being a proper and 
necessary party defencant, having pleaded to the 
merits, she cannot, after being cast in the suit, 
pow change front, and insist that error occurred in 
making her a party defendant Courts of justice 
cannot be trifled within this way. Parties litigant 
are not allowed to assume inconsistent positions 
in Court, to play fast and loose, to blow hot and 


old. Having elected to adopt a certain course of 
wa NG they will be confined to that course which 


they adopt “ 
‘The platii must be taken to have re- 


presented to the Court in the earlier suit that 
the President was sued in a representative 
capacity, that the suit was well constituted, 
and invited or allowed the Court to try the 
suit in a wrong way, and now he wants to 
go back upon it. He must be taken in the 
earlier suit to baveinsisted upon the Pre- 
sident being sued in a representative capa- 
city. In my opinion, there can be nostrong- 
er case of an absolute waiver or election 
or of conduct rendering it wholly inequil- 
able to permit him now to resile from the 
position he then adopted. In the result, 
therefore, the appeal must be dismissed 
it S. 
= ore Appeal dismissed, 


(6) (1892) 110 Missouri 173. 


ALLAH BAKHSH V. SANT RAM (LATHI.) 


# 
` 


169 10 


LAHORE HIGH COURT. 
Second Civil Appeal No. 449 of 1936 
l October 7, 1936 
Jat LAL, J. 
ALLAH BAKHSH AND oragres—Deren- 
DANTS— APPELLANTS 
VETSILS 

SANT RAM—PLaintirg—Rugsp.NDENT 

Jurisdiction—Civil Court—Mortgagor given lease 
of mortgaged property by mortgagee—Subsequent 
denial of tenancy by mertgagor—-Suit to eject him as 
trespasser—Civil Court, if can entertain it—Land- 
lord and tenant. 

A mortgagor executed a mortgage with possession 
of certain land. The mortgagee obtained possession 
and leased it back to the mortgagor. As the mort- 
gagor failed to pay rent to the mortgages, the mort- 
gages assigned his rights to collect rent toa third 
person who sued the mortgagor for rent, On mort- 
gagor’s repudiating the tenancy and the mortgage, a 
suit was brought to eject him as trespasser : 

Held, that the Oivil Court had jurisdiction to en- 
tertain the suit. Khushab v. Arjan (2), relied on 
Buta v. Kalu (|), distinguished. 


S.C. A. from a decree of the Senior Sub- 
Judge, Gurdaspur, dated January 74, 1936. 
. Mr. Mohammad Monir, for the Appellants. 

Mr. Lal Chand Malhotra, for the Res- 
pondent. 

Judgment.—The only question in this 
second appeal is as to the jurisdiction of 
Civil Court to entertain the suit. The plain- 
tiff alleged that he was given a mortgage 
with possession by the defendant and that 
possession of the mortgaged land was 
given to him. He also alleged that sub- 
sequently the mortgagor took the land on 
lease, but he did not pay the rent to him, 
the right to recover the same was assigned 
by the plaintiff to a third person who in- 
stituted a suit forthe recovery thereof but 
the defendant denied the existence of rela- 
tionship of landlord and tenant; he even: 
denied the existence of the mortgage, that 
is to say, he repudiated his tenancy and also 
the mortgage and thus became a trespasser. 
The suit was, therefore, for ejectment of a 
trespasser. 

The appellant relies upon Buta v. Kalu 
(1), a judgment of a Full Bench of the 
Chief Court of the Punjab, bnt another 
judgmant of the Chief Court of the Punjab. 
Khushab v. Arjan (2) is applicable to the 
facts of the present case. In the Full 
Bench judgment there was no repudiation of 
the relationship of landlord and tenant. 
In Khushab v. Arjan (2) there was such a 
repudiation and it was held that the snit 
was cognizable by the Civil Court. This 
judgment fully covers the present case and 
I agree with the view taken therein. J 

(1) 46 P R 1894, 

(2) 41 P R 1894 (F B), 
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hold therefore that the suit as framed was 
cognizable by the Civil Court and as. that 
is the only point raised before me, I dismiss 
the appeal with costs. 

D. i Appeal dismissed. 


Tera meae arah 


RANGOON HIGH COURT 

Criminal Revision Application No. 788-B 

of 1936 
February 3, 1937 
SPARGO, J. 
CHINA TAMBI-—Appricant 
VETSUS 
VIRAPPA— Opposite Party 

Criminal Procedure Code (Act V of 1828), s 145— 
Lease to applicant for one year— Lease to opposite 
party fornext year- Applicant trying te retain 
possesston—Decree of Civil Court declaring appli- 
cant to be in possession—Proceedings under s. 145— 
Decision holding opposite party to be entitled to 
possession-- Held, decision to be correct. 

A lease of certain land was granted to the ap- 
plicant for an year. For the next year the land 
was leased tothe opposite party as dissatisfaction 
was felt with the applicant who said that the land 
having been leased to him he had entered into 
possession and that possession could not be taken 
away from him and, therefore, the Court should not 
have found thatthe opposite party was in posses- 
sion. Applicant tried to retain possession. A 
decree was passed in a civil suit declaring the ap- 
plicant tv be tenant for the second year butit re- 
lated only to a fraction of the land. The trial 
Magistrate declared the opposite party to be in pos- 
session under s. 145, Criminal Procedure Code : 

Held, that the decision was correct and the actual 
physical possession had to be determined as other- 
wise a breach of the peace was likely to result, and 
that the Magistrate was not bound by the decision 
of the Civil Court. 

Cr. Rev. App. against an order of the 
Township Magistrate (1), Thongwa, dated 
December 5, 1936. 

Mr. De, for the Applicant. 

Mr. J. C. Ray, for the Opposite Party. 

Order.—Tais is an application for revi- 
sion of an order under s. 145, Criminal 
Procedure Code, passed by the Township 
Magistrate of 'Thongwa declaring one 
Virappa to be entitled to possession of 
certain Jand until evicted therefrom in due 
course of law. 

The facts are that the land in question 
belongs to a Chettyar firm S. P. L. P. M. 
Mutaya Chettyar. In the year 1935-36 the 
land was leased to China Tambi and he 
says that it was leased to him again by the 
Chettyar firm for the year 1936-37. The 
Chettyar firm says that the land was not 
leased to him but was leased to. Virappa 


because dissatisfaction was felt with China - 


Tambi. China Tambi says that the land 
having been leased to him he had entered 
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into possession and th st possession could not 
be taken away from him and, therefore, the 
Court should not have found that Virappa 
was in possession. There was a suit bet- 
ween the Chettyar firm and China Tambi. 
This was a Civil Suit No. 97 of 1936 in the 
Township Court of Thongwa. Mr. De for 
China Tambi says that on appeal to the 
Assistant District Court, HUanthawaddy, 
the decree that was granted in the Town- 
ship Court to the Chettyar firm was set 
aside. Therefore, since a Civil Court has 
adjudicated on the question of who is the 
tenant for the year 1936-37 the Magistrate 
should not have come to any decision con- 
trary to what had been dacided by the 
Civil Court. He referred to Doulat Koer v. 
Rameswart Koeri (1), at p. 629%. ‘The 
relevant passage is : 

“The duty of the Magistrate was to carry out the 


orders of the Civil Court and to maintain those 
orders by assisting the possession of any person 


` whose title is found by that Court.” 


He also referred to Gubraj Marwari vV. 
Sheikh Bhatoo (2), the headnote of which 


reads that: ` 

“It is the duty of the Magistrate in procesdings 
under s. 145, Criminal Procedure Code, to find posses- 
sion of that portion in accordance with the decree 
of the Civil Court.” 


Unfortunately the civil case in question 
here is found on examination to concern 
not the land in question but a minute 
fraction of the land, namely one-tenth of 
an acre with a hut built upon it. It is true 
that both the Township Court of Thongwa 
and the Assistant District Court of Hantha- 
waddy seem to have made the mistake of 
thinking that the subject-matter of the suit 
was the 30°20 acres of land which is holding 
No. 10-B of Tagundaing Kwin. But this 
mistake cannot alter what the real subject- 
matter of the suit was. Even, therefore, if 
we supposed that a decree had heen passed 
in that suit, it would not show that the learn- 
ed Township Magistrate was bound by that to 
find China Tambi was in possession of this 
holding. And it is difficult to suppose that 
China Tambi was in possession of this 
holding. Admittedly he could only be in 
possession of the holding if he had been 
placed in possession by the Chettyar firm 
as their tenant, and yet if they had placed 
him in possession for the year 1936-37 it is 
difficult to suppose that on May 18, 1936, 
they would have been suing him for re- 
covery of possession of this land. Yet that 


(1) 26 C 625; 30 W N 461. 
(28 32 C 796; 2 Cr. L J 761, 
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was the day on which Civil Regular No. 97 
of 1936 was filed. 

I think it is clear that what happened was 
that the Chettyar firm did decide to with- 
draw the tenancy of this land from China 
Tambi and give it to Virappa for the year 
1936-37. China Tambi was disappointed 
and angry at this and has tried to retain 
Possession of the land and to prevent 
Virappa’s working it. It is clear that in 
those circumstances a breach of the peace 
is likely to result unless the actual physical 
possession of the land is determined. I see 
no reason to doubt that the learned Magis- 
trate reached the correct decision on that 
matter and I see no reason to interfere and 
the application is, therefore, dismissed. 

N. Application dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 234 of 1936 
June 8, 1936 
Acua HAIDAR, J. 
MUHAMMAD ALI AND ANOTHER — 
DEFENDANTS—AÅAPPELLANTS 
VETSUS 
LABH SINGH AND ANOTHER — PLAINTIFFS 
AND ANOTABR——DEFENDANTS— RESPONDENTS 
Custom (Punjab)~ Religious Endowment—Long ex- 
istence of kacha mosque on site occupied by non- 
proprietors—Proprietor not objecting—Non-proprie- 
tors, whether can convert tt into pacoa structure— 
Evidence Act (I of 1872), s.167—Pinding of fact 
hasedon legal evidence-— Whether binding in second 
appeal, evenif inadmissible evidence has been ad- 


mitted. rare 
Where on a site occupied by the non-propriectors a 
- pacha mosque isin long existence and it is dedicated 
to worship fora long time without any objection by 
the proprietors of the site, the non-proprietors are 
entitled toconvert the mosque into a pucca structure. 
Miru v. Ram Gopal (8), relied on. 
So longas there is legal evidence onthe record jn 
support ofthe finding of fact recorded by the lower 
Appellate Court, the finding would be binding in 
second appeal even though the lower Court has ad- 
mitted inadmissible evidence Kamratan Sukal v. 
Mandu (5), relied on. 
5, G. A. from the decree of the Senior 
Sub-Judge, Gurdaspar, dated November 
29, 1935. 
Mr. Mohsin Shah, for the Appellants. 
Messrs. Mehr Chand Mahajan and Ratan 
Lal Chawla, for the Respondents. 
Judgment.—This appeal arises out of a 
suit for a perpetual injunction restraining 
the defendants from using the site indicated 
in the plan attached tothe plaint for the 
purpose of building a mosque and also for 
possession of a certain area indicated in 
the plaint which has been enclosed by 
walls and on which the defendants intend 
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to builda mosque. There was a further 
claim for asum of Rs. 20, the price of a 
certain tree which was standing on the 
site indispute and which it was alleged 
had been cut down by the defendants. The 
plaintifs are certain proprietors of the 
village and their case is that the site in 


‘dispute had been occupied by Bagh and 


Buta and on their death itcame into the 
possession of one Mangtu who djed 4 or 5 
years agoand on his death it reverted to 
the proprietors. The plaintiffs further 
allege that there was a kotha on the site 
which was burnt down by them about 24 
years agoand that the defendants are now 
raising cerlain walls and intend to build a 
mosque on the site of the old kotha. The 
case for the defendantsis that there had 
been a kacha mosque on the. site in dis- 
pute and all that they intended todo was 
to convert it into a pucca building. 7 

The trial Court dismissed the plaintiffs’ 
suit holding that although defendants No. 1 
and 2 were not the owners of the site, 
they had: been making use of the mosque 
which had existed for a long time and that 
it was too late for the plaintiffs to raise 
any objection. The plaintiffs went up in 
appeal. The lower Appellate Court held 
that there was a kacha mosque on the 
disputed site but the defendants had no 
right to convert it into a pucca building. 
It accordingly held that the defendants 
can use the land in dispute as a place for 
offering prayers by maintaining only a 
kacha mosque on it, The plaintiffs were, 
therefore, granted an injunction restaining 
the defendants from making any use of 
the site alife, sin swad and toe excepting a 
portion 23 ft. x 35 ft. towards the north- 
west of tha area. This portion the defen- 
dants were allowed to useasa place for 
offering prayers and they were given 
liberty to maintain a kacha mosque thereon. 
The claim regarding the price of the tree 
was rejecied: The plaintiffs’ suit for pos- 
session of the portion alif, be, jam and dal 
was dismissed. The defendants have come 
up to this Court in secoud appeal and the 
Plaintiffs have filed cross-objections. The 
sole question argued on behalf of the ap- 
pellants was that the lower Appellate Court 
having recorded a finding of fact that there 
was a kacha mosque on the site in dispute, 
its decision was wrong in so far as it gave an 
injunction to the plaintiffs restraining the 
defendants from converting the kacha 
mosque into a pucca mosque. The lower 
Appellate Court has referred to’ two autho- 
rities ofthe Punjab Chief Court. In Kalu 
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v. Wasawa Singh (1), the finding of the 
Divisional Judge was that the evidence was 
not sufficient to ‘sow that there was aregular 
mosque at the spot. The learned Judges 
rightly pointed out that the defendants, 
who were kamins, and as such, held land 
from the proprietary body, were not com- 
petent to build a mosque without the con- 
sent of the proprietors. This case, there- 
fore, has*no application. In the same way 
Sawan v. Mehr Din (2), is inapplicable. In 
that case a takyadar attempted to convert 
a thara on which some Muhammadans had 
been saying their prayers into a mosque. 
This he was not allowed to do as the land 
had been given to him with the primary 
object of maintaining a takya only. 

In the present case the lower Appellate 
Court has recorded a clear finding that 
after 1865 the mosque came into existence 
on a portion of site occupied by non pro- 
prietors and was dedicated very many 
years ago as a place of worship. It arrived 
at the conclusion that there was. a mosque 
in the village on the place alif, be, jim 
and dal inthe plan Ex. D-1, and that the 
proprietors couldnot be allowed, in view of 
the use to which the Jand had been put for 
many years without any objection on their 
part, tocontend that the defendants are 
not entitled to use the same as a mosque. 
It accordingly came tothe conclusion that 
the defendants are entitled to an area of 
35 ft. x 23 ft. for the purpose of offering 
their devotions. While holding that the 
place was more than a mere prayer thara, 
he went on to say that there was no mosque 
in the very strict sense of the term. I. have 
given my careful consideration to this un- 
satisfactorily worded sentence and have 
come to the conclusion that what the Judge 
really meant was that the building had not 
the shape -which tradition associates with 
an ordinary mosque. This is made clear 
_by the operative portion of the judgment 
in which he held that the defendanis can 
ouly be allowed to use the area referred 
to above as a place fcr offering prayers 
and asa kacha mosque but not for erect- 
ing a pucca structure thereon. Reading 
the judgment asa whole, there cannot be 
any doubt that after a consideration of 
the evidence on the record, the learned 
Judge came to the conclusion that there 
was kacha mosque on the site in dispute 
though the appearance of that mosque was 
not the same as that of an ordinary mosque 


(1) 19 PR 1904. 
pe at P W R 1918; 49 ind. cc 963; AIR 1918 
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and that the origin of the mosdqué must be 
taken tohave been a lawful one and the 
proprictary body never raised any objection 
to it for a long period of time, 

Mr. Mebr Chand Mahajan, Counsel for 
the respondents, has assailed the finding 
of fact recorded by the lower Appellate 
Court on the ground that the deposition of 
Amir Hussain, dated August 18, 1914, and 
the judgment of the Munsif bearing the 
same date were inadmissible in evidence 
and that the Court below was not justified 
in referring bo them. Sofar as thestate- 
ment of Amir Hussain is concerned, I do 
not think that it was admissible in evi- 
dence. The judgment, however, stands on 
a different footing. The suit was no doubt 
for the recovery of a sum of Rs, 55, but in 
the course of the judgmeut the learned 
Munsif, while giving the history of the 
ease, referred toa certain mosque in the 
village, According tothe evidence on the 
record, there is no other mosque in the vil- 
lage except the mosque in dispute, There- 
fore the judgment is admissible in evidence 
at any rate under the provisions of ss. 9 
and 11l, Evidence Act. Mr. Mehr Chand 
Mahajan has argued on the authority of 
Balwant Singh v. Baldeo Singh (3) and 
Lajpat Rai v. Faiz Ahmed (4), and other 
cases that afinding based upon inadmis- 
sible evidence is vitiated because it is 
impossible to divine how far the mind of 
the lower Appellate Court was influenced 
by a piece of evidence which was admis- 
sible under the law. This objection of 
course in view of what has been stated 
above, would apply to the evidence of Amir 
Hussain only which so far as I can see, is 
not admissible inevidence under any pro- 
vision ofthe Evidence Act. I have once 
again studied Ramratan Sukalv. Nandu 
(5), carefully and have not been able to 
trace any reference tothis high authority 
either in Balwant Singh v. Baldeo Singh 
orin Lajpat Rai v. Faiz Ahmed (A). 

In that case their Lordships of the Privy 
Council while dealing with the finding of 
fact ina second appeal, observed that it 
has now been conclusively settled that the 
third Court cannot entertain an appeal 
upon any question asto the soundness of 
findings of fact by the second Court, and 
that if there is evidence to be considered, 
the decision of the second Court, however, 


ny 2 Lah, 271; 64 Ind. Oas. 929; AI R 1921 Leh, 
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unsatisfactory it might be, if examined, 
must staud tinal. This authority has for 
many years been considered by the Allah- 
abad High Court to mean thut so long as 
there is legal evidence on the record in 
support of the finding of fact recorded by 
the lower Appellate Court, the finding would 
be binding in second appeal. In this con- 
nection the provisions of 5. 167, Evidence 
Act, are worthy of note. In order, however, 
to avoid the necessity of remand, I allowed 
the parties to refer to the evidence of 
witnesses relied upon by the lower Appel- 
late Court. In fact the parties ccntined 
themselves to this evidence only. The evi- 
dence of Sultan Ali, D. W. No. 1, and Devi 
Singh, D. W. No. 2, and the statement of 
Labh Singh clearly indicate that there 
wasa mosque of a somewhat crude type on 
the spot. lam, therefore, satisfied in my 
mind on a perusal of the evidence indicat- 
ed above, that there was a kacha mosque 
on the site in dispute. This being establish- 
ed, the recent decision of the Allahabad 
High Court reported in Miru v. ham Gopal 
(6), applies with full force and there can- 
not be any doubt that the defendants were 
entitled toimprove the existing mosque by 
converting itinto a pucca structure. 

The standards of comfort vary from 
time to time and houses which were good 
enough for our ancestors are considered 
unfit for human habitation by the present 
generation. In the same manner places 
of worship consisting of kacha walls and 
rude materials are being every day replaced 
by more imposing and substantial buildings 
which while pleasing to the eye, also pro- 
tect the worshippers from inclemencies of 
weather all the year round. I, therefore, 
allow the appeal and modily the decreeof 
the lower Appellate Court to this extent: 
that the injunction asked for and partially 
granted by the lower Appellate Court shall 
be vacated and the defendants shall be 
allowed to convert the kacha mosque into 
a pucca one. The appellants shall get their 
costs of this appeal. The objections of the 
respondents fail and are hereby dismissed 
with ccsts. ln case the respondents desire 
to file an appeal against this judgment 
under the Letters Patent, L grant them per- 
mission to doso. 

D. Appeal allowed. 


(6) A IR 1935 All, 891; 156 Ind, Cas, 942;(1935) A L 
3 1969; 8 R A 59; 1935 A LR 640; 58 A 121. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Civil Appeal No. 156-69- 16-e | 
of 1936 
February 3, 1937 
ALMOND, A. J.C. 
Nawab QUTBUDDIN KHAN— 
J UDGMENT-DEBTIR-—-APFRELLANT 
VErSus 
Nawabzada Sardar SADULLAH KHAN 
—DEORER-HOLDER— RESPONDENT l 

Res judicata— Question whether decree is declara- 
tory in nature—Whether governed by principie of 
res judicata—Declaratory decree—Hxecution — Cer- 
tain parts of decree declaratory tn nature-—lxpress 
directions to perform certain duttes—Whether can 
be enforced in execution. 

The question whether a decree is declaratory in 
nature and cannot be executed is not govérned by 
the principle of res judicata as the question iuvolved 
is one of jurisdiction. Mahomed Nawaz Khan v. 
Shiva Ram Singh (1) and Ram Chand v. Sundar- 
Lal (2), followed. 

Although certain parts of a decree might be dce- 
la:atory in nature, where there are express direc- 
tions to perform certain duties, such as the payment 
of money either ata point of time or per: dically 
such directions are meant tobe enforced in cxecu- 
tion. Thyagarajaswami Devasthanam Tiruvalur v, 
Balayee Ammal (3), applied. 


Misc. U. A. from an order of the Assistant 
Commissioner and Sub-Judge, First Olass, 
Tank, dated June 17, 1936. 

Mr. Diwan Chand and Kazi 
Wahab, for the Appellant. 

r Sheik Muhammad Shafi, forthe Respon- 
ent. 

Judgment.-—This is an appeal against 
the order of the Sub-Judge, First Class, 
Tank, deciding that the decree held by the 
respondent Nawabzada Sardar Sadullah 
Khan against his brother the appellaut 
Nawab Qutbuddin Khan is executory in 
nature and directing that the execution prv- 
ceedings be continued. 

The case for the appellant is that tke 
decree is declaratory in nature and cannot 
be executed. Learned Counsel for the res- 
pondent has raised the question as to 
whether the matter now in dispute is not 
governed by the principle of res judicata. 
In a former application for execution in- 
stituted on April 7, 1931, the appellant 
raised the same objection in the executing 
Court and it was decided against him by 
an order dated April z0, 1934. It was held 
by this-Court in a case reported as Muham- 
mad Nawaz Khan v. Shiva Ram Singh (1), 
that the question could not be governed by 
the principle of res judicata as a question of 
jurisdiction was involved. ‘Thisruling was 


Abdul 


(1) AIR 1934 Pesh. 64; 151 Ind. Cas, 235; 7 R 
Pesh, 16. 
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subsequently followed in Ram Chand v. 
Sunder Lal (2). earned Counsel for the 
respondent attempts to distinguish the 
present case from those two cases in that 
in those two cases the question had not 
actually been raised. I cannot see, how- 
ever, that any distinction can be drawn, 
for Explanation 4 tos. 11, Civil Procedure 
Code, places matters which might and 
ought to be raised on the same footing as 
matters which are actually raised. I am of 
opinion, therefore, that the principle of 
res judicata dves not apply. The question, 
therefore, remains as to whether the decree 
is executory or not. ‘The decree was passed 
in the terms ofthe arbitrator’s award. The 
particular portion of the decree of which 
execution is now sought is that by waich 
certain land of the respondent was handed 
over to the appellant for a period of 60 years. 
In return, therefore, the appellant was to 
pay Rs. 3,000 per annum to tae respondent 
and he was also to pay the respondent 
maintenance at fixed rates. The other terms 
of the award contained mutual promises 
which would probably be held to be no 
more than declarations of the rights of the 
parties. 

Learned Counsel for the appellant con- 
tends that the terms of the award as a 
whole are so interdependent that it is 
impossible to do otherwise than construe 
the whole decree as declaratory in nature. 
It was held by the Madras High Court in 
a case reported as Thyagarajaswami Devas- 
thanam Tiruvalur v. Balayee Ammal, 107 


Ind. Cas. 136 (3), that although certain. 


parts of a decree might be declaratory in 
nature, where there were express directions 
to perform certain duties, such as the pay- 
ment of money either at a point of time or 
periodically, such direction were meant to 
be enforced in execution. In my opinion 
the same principle should be applied to this 
case. The appellant isin possession of the 
land of the respondent and he has bound 
himself to pay Rs. 3,000 per annum and 
also a certain sum on account of mainten- 
ance. I cannot think that the parties 
intended that the respondent should be 
placed under necessity of bringing asepa- 
rate suit for the recovery of these sums of 
money as they fall due and I hold that the 
decree 18 a decree directing the paymeni 
of these sums of money and to that extent 
at any rate it can be executed, 


p8 AI R 1935 Pesh. 119; 157 Ind. Cas, 865;8 R 
esn. A 

(3) 107 Ind. Cas. 136; A I R 1928 Mad. 6l; 39M L T 
579; 27 L W 32. 
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For these reasons I dismisė this appeal 
with costs. Pleader's fee Rs. 32, 
N. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Judicial Miscellaneous No. 269 of 1936 
December 4, 1936 
Ruecaann, A. J. O. 
JERAMDAS DANOMAL—App rivant 
VvETSUS 
Mrssrs. MENGHRAJ AND Oo.~ Orposits 
Party 

Award—Enforceability of—Award in favour of a 
person for himself and as representative of 
minor brothers—Application to withdraw amount 
deposited under award—Security to be furnished 
—xtent of—Civil Procedure Code (Act V of 1908) 
0. XXXII) r. 6. 

An award can only be enforced as if it were a 
decree, and when enforced, all the provisions relat- 
ing to enforcement ofa decree should apply, 

Where an award is not ons made in favour of a 
person only but in his favour on behalf of himself 
as representing his brothers, it is an award in 
favour of all such persons. When some amount is 
deposited in Court for payment to him out of the 
amount payable under the award and he applies 
for its withdrawal, the security which he can be 
called upon to furnish under O. XXXII, r. 6, Civil 
Procedure Code, is in respect of the amount payable 
to his brothers according to their shares, 


Mr. Assudamal Rewachand, for the Ape 
plicant. 

Mr. Srikishindas 
Opposite Party. 


Order.—Menghraj who traded in the 
naine of Menghraj & Co. at Quetta, exe- 
cuted a pro-note dated January l, 1435, in 
favour of Danomal agreeing to pay to nim 
on demand a sum of Ks. 5,000. Both Da- 
nomal and Menghraj are dead. DVanomal's 
sons, two of whom are minors and who 
formed members ofa joint Hindu family 
with Danomal were entitled to recover the 
amount on the said pro-note. Some amount 
was paid to them by the heirs of Mengaraj 
without dispute. ‘hereafter the parties 
referred their disputes to arbitration under 
the provisions ofthe Arbitration Act. In 
the reference at tirst Jeramdas Vanomal 
was described as the first party but subse- 
quently the following words were added to 
toat description “for self and as head of 
the joint family consisting of himself and 
his brothers’. The arbitwators were two 
lawyers, Messrs. Fatehchand A and Jessa- 
ram B, and in their award, they have said 


as follows : 

“That Jeramdas Danomal for himself and ag 
head ofthe joint Hindu family consisting of himself 
and his brothers, Tulsidas who is a major and 


B. Lulla, for the 
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three minor brothers do receive from .Messrs. 
Menghraj & Oo., a sum of Rs. 5,000 (fve thousands). 
with interest thereon at six percent. from January, 
1, 1936, up to date of payment in the manner follow- 
WG aana awan 

Certain payments have been made under 
this award outside Court. But a sum of 
Rs. 500 has been- deposited in Court- for 
payment to respondents No. 1. Before the 
Second Registrar it was contended that 
respondents No.1 are Jeramdas Danomal 
and his four brothers, three of whom are 
minors, and that before this money is 
withdrawn security should be furnished 
by respondents No. 1 not only for the 
amount which is now in Court and which 
they seek to withdraw but also with regard 
to all the money paid to them outside 
Court: and that furthermore, as the pro- 
note which was the subject-matter of the 
reference is not forthcomirg, respondent 
“No 1 should also give security under O. VI, 
r. 16, for return to the heirs of Messrs. 
Menghraj & Co. the amount of the said 
pro-note in the event of some other person 
coming forward to ‘claim the same on this 
pro-note. The Second Registrar upheld 
both these contentions aud the matter has 
now come up before me for decision. 

I am prepared to accept the first con- 
tention only in part. Although the names 
of the minors are not disclosed in the 
award, and although formally a next friend 
of the minors has not been appointed by 
the Court, it would appear that if respon- 
dents No. 1 had filed an execution applica- 
cation for recovery of Rs. 500, they would 
have tocomly with the provisions of the 
Code and would be required to give security 
under O. XXXII, r. 6, Civil Precedure 
Code, before they could withdraw the money. 
An award can only be enforced as if it 
were 3 decree, and when enforced, all the 
provisions relating to enforcement of a 
decree should, in my opinion, apply. This is 
not an award made in favour of Jeramdas 
Danomal only but in his favour on behalf 
of himself as representing his brothers, 
and Itake this to mean that it is an award 
in favour of all such persons. But at the 
same time, I cannot lose sight of the fact 
that the only amount which the respondents 
No. 1 are seeking to recover through Oourt 
is Rs. 500 and not Rs. 5,000 and, therefore, 
the security which they can be called upon 
to furnish isin respect of the shares of the 
minors in the sum of Rs. 500 which is 
%-5ths. Security to be furnished for that 
amount. : 

With-regard to the second contention, 
nothing need be said because the pro-note 
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has been produced and is marked Kx. X 
for identification. The order of the Second 
Registrar is varied accordingly, 

D. Order accordingly. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1001 of 1935 
December 23,1936 . 
TEK CHAND, J. 

NATHA SINGH-—PLUAINTIFR—APPELLANT 

; VETSUS - 
Musammat BACHINT KAUR—LCrrenpant— | 

RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 488, 
4,9—Maintenance order — Jagir income, if can be 
attached—Civil Court, if has jurisdiction to go into 
the matter. 

Jagir income of a person, against whom mainten- 
ance order hadbeen passed bya Magistrate, wh 2 
collected by the Revenue Authorities can be taken i 1 
satisfaction ofthe arrears due under the order, The 
provisions of the Oivil Procedure Code, ex:mpting 
certain property from attuchment and sale, co not 
apply tothe Criminal Courts. Under ss. 4and 9, | 
Oriminal Procedure Oode, Civil Courts have no juris- 
diction to gointo the matter. Sirdar Raghbir singh 
v., Mela Singh (1) und Dewa Singh v. Fazl Dad (2), 
followed. 

S. C. A. from an order of the Senior Sub- 
Judge, Amritsar, dated’ May 30, 1936. 

Messrs. Shamair Chand and Prakash 
Chandra Jain, for the Appellant. 

Mr. Durga Das, for the Respondent. 

Judgment.—The parties to this litiga- 
tion are husband and wife. In proceed- 
ings under s. 488, Criminal Procedure Ccd:, 
taken some years ago, an order was passcd 
by a Magistrate, First Class, ordering the 
husband, Natha Singh, to pay a certain 
allowance to the wife, Musammat Bachiut 
Kaur. Natha Singh having failed to pay 
the amount, proceedings were taken. in 
the Magistrate’s Court for realization of 
the amount from certain jagir money which 
had been collected by the revenue authc- 
rities and this amount was duly attached. 
Thereupon Natha Singh instituted a suit 
in the Civil Court for a declaration that 
the money attached was not liable to` 
seizure, attachment or sequestration in 
satisfaction of an order of the Criminal 
Court, and for issue of a perpetual injunc: 
tion to the defendant, Musammat Bachitt 
Kaur, restraining her from attaching and 
realizing the jagir money in future. In 
defence it was pleaded that the suit, as 
framed, was not maintainable in a Oivil 
Court, and secondly, that the jagir money 
in question was not a political pension and, 
therefore, could be attached. The trial 
Judge found against the plaintiff on both 
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points and dismissed the suit. On appeal 
by the plaintiff the learned Senior Sab- 
ordinate Judge agreed with the Court of. 
first instance that the suit in its present 
orm was not maintainable. He, however, 
expressed the opinion (though it was not 
necessary for the decision of the case in 
view of his finding on the first point) that 
the jagir in question was a political pen- 
sion. In the result, he dismissed the suit 
leaving the parties to bear their own 
costs throughout. 

The plaintiff has come up in second 
appeal, and it has been urged on his behalf 
that the suit as brought was maintainable. 
After hearing Counsel I am of opinion 
that this contention is without force. 
Under s. 488 (3), if the person ordered by 
the Magistrate to pay maintenance fails 
without sufficient cause to comply with 
the order, the Magistrate may issue a 
warrant for levying the amount due in the 
manner provided for levying fines. Sec- 
tion 386 contains the provisions for the 


levying of fines, and in el. (a), sub-s. (1) it- 


is laid down that the amount may be levied 
by attachment and sale of any immov- 
able property belonging to the offender. No 
exemptions, whatsoever, like those contained 
in s. 60, Civil Procedure Oode, are given 
in this section. It is not contended that 
the Magistrate did not follow the correct 
procedure and it,-has not been shown that 
he had no jurisdiction to attach the money 
In question after it had been collected by 
the revenue authorities, assuming that it 
was a political pension. In Sirdar Raghbir 
Singh v. Mela Singh (1) a Division Bench 
of the Chief Court held that jagir income 
of a person, against whom maintenance 
order had been passed by a Magistrate, 
when collected by the revenue authorities 
can be taken in satisfaction of the arrears 
due under the order. It was held in that 
case that the provisions of the Civil Pro- 
cedure Code, exempting certain property 
from attachment and sale, do not apply 
to the Criminal Courts. It cannot, there- 
fore, be said that even on the allegations 
in the plaint, the Criminal Oourt acted 
without jurisdiction. It seems to me, that 
under ss. 4 and 9, Criminal Procedure Code, 
Civil Courts had no jurisdiction to go into 
the matter: cf. Dewa Singh v, Fazl Dad (2) 
Iam, therefore, of opinion that the Courts 
below rightly decided Issue No. 1 against 
the plaintiff. 
(1) 3 P R 1889 Cr. l 
ses” 10 Lah. 338; 111 Ind. Cas. 508; A I R 1928 Lah.. 


169—119 & 120 
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On, Issue No. 2, whether the jagir in 
question is a political pension, it seems 
necessary to point out that the finding of 
the Senior Subordinate Judge which isin 
nature of an obiter dictum, appears to 
have been given on incomplete data and 
the learned Judge ought to have been - 
well-advised in not leaving the matter 
alone. The materials on the record were 
very meagre anda complete history of the 
original grant and its subsequent renewals 
and devolution was not before him. It 
need hardly be said that the question 
whether a particular jagir is a political 
pension within the meaning of s. ll, 
Pensions Act, is one of considerable diffi- 
culty and ought not to have been decided 
summarily. The appeal fails and is dis~ 
missed with costs. 

N. Appeal dismissed. 


et 


RANGOON HIGH COURT — 
Special Second Civil Appeal No. 206 of 1936 
December 10, 1936 
DUNKLEY, J. 
U TALOK AND ANOTAER— APPELLANTS 
VETSUS 


MAUNG THA NYO—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 97— 
Lender put in possession by oral transaction 
Lender utilising usufruct for interest-—Subsequent 
dispossession on sale of land in execution —Suzt for 
recovery of loan-~-Article applicable~Time, when 
begins to run. 

The plaintiff lent a sum of money to a husband 
and wife and was subsequently put in possession 
of certain land belonging to thedebtor by an oral 
transaction. There was no mortgage. The plaint- 
iff retained possession for seven years utilising the 
usufruct in payment of interest, until he was dis- 
posssssed as the land was sold in execution of a 
decree against the debtors. The lender instituted 
a suit for recovering the loan : 

Held, (1) that the oraltransaction was ineffective 


` to create any interest in the land. Ma Kyiv. Maung 


Thon (1), applied. 

(2) that the suit fell under Art. 97, Limitation 
Act. Possession of the land was consideration which 
existed till the lender was deprived of possession 
and hence time began to run only from date of 
dispossession, Narsing Shivbakas v. Pachu Ram- 
bakas (2), Sriramulu v. Chinna Venkatasami (3) and 
Ma Hnit v. Fatima Bibi (4), relied on. 

5. 5. C. A. from the degree of the District 
Court, Prome, dated March 19, 1936. 

Mr. Ba So, for the Appellants. 

Mr. Kyaw Myint, for the Respondent. 

Judgment.—In the year 1926 the 
Plaintiffs-appellants made a loan of Rs. 500 
toa husband and wife, Maung Tha At and 
Ma Hmat Tha. After the loan was made, 
they were putinto possession of land be- 
longing to Tha Atand Ma Hmat Tha 


046: 


and they remained in possession until the 
month of May in the year 1933. During 
that time they utilized the usufruct of 
this land in payment of interest upon this 
loan of Rs. 500. There was no mortgage. 
It is said, of course, that the appellants 
were putinto possession as usufructuary 
mortgagees, but as this was entirely an 
oral transaction it was ineffective to create 
any interest in theland. The case quoted 
by the learned District Judge on first ap- 
peal, Ma Kyi v. Maung Thon (1), is conclu- 
sive On this point. 

In 1933 the appellants lost possession of 
‘this land, because it was sold in execution 
ofa mortgage decree against Maung Tha 
At and Ma Hmat Tha. They subsequently, 
in 1935, brought a suit against the legal 
representatives of Maung Tha At and 
against Ma Hmat Tha and also against the 
present respondent, Maung Tha Nyo, for 
recovery of the amount of the loan. It has 
been found by both tbe township Court, 
which tried the suit, and the District Court, 
on first appeal, that Maung Tha Nyo, by 
oral contract, became a surety for the re- 
payment of this loan by Maung Tha 
At and Ma Hmat Tha. This contract of 
guarantee was proved in the original Court 
by oral evidence. Learned Counsel for the 
respondent has urged that this evidence 
is not sufficient to establish that the res- 
pondent guaranteed re-payment of the loan, 
and it certainly does not seem to be very 
convincing ; but the witnesses were seen by 
the learned Township Judge and he has 
come to the conclusion that their evidence 
is worthy of credit, and if it is believed, it 
suffices to establish that the present appel- 
lants did not insist on the execution of a 
proper deed of mortgage because of the 
assurance of Maung Tha Nyo that he would 
be responsible “for the repayment of the 
debt if any difficulty should arise in re- 
lation to the land of the principal deb- 
tors, even to the extent of handing over 
his own landto the appellants. This evi- 
dence has been examined again by the 
District Court on first appeal, and the 
District Court has decided that credit must 
be given to it. Consequently, l could 
scarcely be justified on second appeal in 
reversing this finding of fact. 

The only point, remaining for considera- 
tion is whether in respect of the respondent 
the suit was barred by limitation. The 
learned Judge of the township Court came 
to the conclusion that Art. 97, Limitation 


(1) 13 R 274; 157 Ind. Cas, 565; A I R1935 Rang. 
230; 8 R Rang. 100 (F, B.) 
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Act applied, whichis for money paid upon 
an existing consideration which afterwards 
fails. On first appeal the learned District 
Judge came to the conclusion that, be- 
Cause no mortgage whatever was created, 
there never was any consideration, and 
that, consequently, Art. 97, Limitation Act, 
had no application, and he came to the 
conclusion that the suit was governed by 
Art 57, which is for money payable for 
money lent. The distinction between the 
two articles is this: in the case of Art, 57, 
time begins to run from the date when the 
loan is made, and in the case of Art. 97 
time begins to run from the date of failure 
of consideration. The learned District 
Judge has rightly held that there never 
was any mortgage, but nevertheless the ap- 
Pellants were putin possession of the land 
belonging to Maung Tha At and Ma Hmat 
Tha and they retained possession for seven 
years, and during that period they re- 
ceived the usufruct of the land, which they 
appropriated as interest due on the loan 
which they had made. Possession of land 
is clearly consideration, and that consi- 
deration existed until the appellants were 
deprived of possession : Narsing Shivbakas 
v. Pachu Rambakas (2) and Sriramulu y. 
Chinna Venkatasami (3). 

The facts of the case in Ma Hnitv. 
Fatima Bibi (4), which is a decision of 
their Lordships of the Privy Council, ap- 
pear tome to be very similar to the facts 
of the present case. In that casea Mu- 
hammadan woman, who purported to act 
as guardian of her nephew who was a minor, 
mortgaged part of the nephew's property, 
and ultimately a decree was obtained by 
the mortgagees upon this mortgage and 
they brought the property to sale under 
their mortgage decree. Several years later, 
On a suit for the benefit of the minor, the 
sale and the mortgage was set aside, on 
the ground that the aunt of the minor was 
not a guardian of the minor and had no 
authority to create a mortgage. Their 
Lordships held that Art. 97, was applicable 
in asuit for recovery of the money lent 
on this void mortgage, and thattime did 
not begin torun until the date of the decree 
setting aside the mortgage. Consequently, 
in the present case time did not begin to 
run until the date of dispossession of the 
appellants. 


(2) 37 B 538; 20 Ind. Cas. 254; 15 Bom. L R 559. 

(3) 25 M 396. 

(4) 5R 283; 101 Ind. Cas. 414; A I R 1927 P 
C.99; 542 A 145; 52M LJ 579; 29 Bom. L R 863; 
40 WN 517; 31 C WN 830; (1927 M WN 489; 26 
L W 429 (P.O) 
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As it has been held that the respondent 
is a surety of the two principal debtors 
and in regard to the two principal debtors 
Art. 97 must clearly be held to apply, 
s. 128, Contract Act; decides the case 
against the respondent, for his liability 
must beheld, in the absence of any agree- 
ment to the contrary, co extensive with that 
of the principal debtors. in my opinion, 
therefore, the decision of the learned Dis- 
trict Judge on lirst appeal was wrong. 
His judgment and decree are set aside 
and'judgment und decree of the township 
Court are restored, with costs against the 
respondent, Maung Tha Nyo, throughout. 

N. Order accordingly. 





LAHORE HIGH COURT 
First Civil Appeal No. 2235 of 1935 
December 8, 1936 
CoLDST&BAM AND BHIDE, JJ. 
Mahant QULAB DAS—Pgsririonge — 
APPELLANT 
versus 


FOJA SINGH AND OTHERS-—RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 16—Gur- 
dwara, if could be managed by Udasis—Place, if 
can be a resting place—Granth Sahib being read, 
whether conclusive to establish institution is Gaur- 
dwara~—Gurdwara, tf can contain samadh—Institu- 
tton, held Gurdwara, 

ft was very common, if not usual, for Sikh 
Dharmsalas to bs managed by Udasis who were re- 
garded by the Sikhs as their priests and employed 
as such. 

The fact that a particular institution was a 
resting place and a langar as well as one in which 
the Granth sahib was recited will not exclude the 
possibility of that institution having been founded 
and subsequently used for public Sikh worship. 

There is no authority that an institution contain- 
ing a samadh cannot be a Sikh Gurdwara, although 
no doubt the worship of a samadh is opposed to 
orthodox Sikhism. 

The evidence that the Granth Sahib has from 
earliest times been read in a Daarmsala will not by 
itself be conclusive evidence that the Dharmsaia 
isa Sikh Gurdwara. It might, indeed, be the deter- 
mining factor in arriving ata conclusion regarding 
the purpose for which a particular institutiun was 
founded. : 

Held, on evidence thatthe institution in question 
was founded for public woiship by Sikhs and was 
used fur such worship at the times mentioned jn 
cl. (tit) of sub-s, (2) of 8.16 of the Sikh Gurdwaras 
Act, 


F. ©. A. from the decree of the Sikh 
Gurdwaras Tribunal, dated September 27, 
193c. 


Messrs. Jagan Nath Aggarwal and Asa 
Ram Aggarwal, for the Appellant. 

Mr. V. N. Sethi, for the Respondents. 

Coldstream, J.—This is an appeal by 
Gulab Das, Mahant of an institution known 
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as Santpuri Dharamsala in Gandiwind, a 
Village in Tahsil Tarn Taran of Amritsar 
District against a unanimous judgment 
of the Sikh Gurdwaras ‘Tribunal declar- 
ing the institution to bea Sikh Gurdwara 
aud dismissing the appellant's petition 
submitted to wae Local Government under 
S. 8 of toe Sikh Gurdwaras Act. it is 
contended before uy that the decision is 
against the evidence which shows that the 
principal purpose for which the institution 
was founded was not public Sikh worship 
but the accommodation and feeding of 
fakirs and travellers. Stress was also laid 
on the fact that the founder or first 
Manager of the institution was an udasi 
and that his successor and the majority, 
if not all, of his successors, have been 
udasis. It is not disputed that the Granth 
Sahib has always been recited in the in- 
stitution but it is argued that the mere 
reading of the Granth Sahib in an institu- 
tion by udasis, who themselves reverence 
the Book, does not justify the inference 
that the institution was founded for public 
worship by Sikhs. 

We have been taken through all the 
evidence and after considering it in the 
light of the criticisms addressed to us by 
appellants Counsel [ have no doubt of 
the correctness of the Tribunal’s conclusion 
that the institution was founded for public 
worship by Sikhs and was used for such 
worship at the times mentioned in cl. tiii) 
of sub-s. (2) of s. 16 of the Sikh Gar- 
dwaras Act. 

{tis true that the first Manager of the 
institution Hira Dus an udasi. According 
to the petitioner's evidence he founded the 
Dharamsala about the year 1832. Subse 
quent Managers, as already noticed, have 
also been udasis but it was very common, 
if not usual, for Sikh Daaramsalas to be 
managed by udasis who were regarded by 
the ee as their priests and employed as 
such, ° 

That the feeding of travellers and fakirs 
was one of the purposes for Waleh the Sikh 
Dharamsalas (whica were pariy religious 
and partly charitable institutions) were 
founded cannot be disputed, but the fact 
that a particular institution was a resting 
place and a langar as well as one in whicn 
the Granth Sahib was recited will not exe 
clude tne possibility of tnat institution hav- 
ing beeu tounded and subseyueutly used 
for public Sikh worship. Nu doubts che 
evidence that the Granth Sahib has from 
earliest times been readin a Dhurumsala 
will not by itself be conclusive evidence 
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that the Dharamsala is a Sikh Gurdawara. 
There is ample authority for this proposi- 
tion, but there are cases in which such evi- 
dence is of very great importance. It 
might, indeed, be the determining factor 
In arriving at a conclusion regarding the 
purpose for which a particular institution 
was founded. 

It appears that when this Dharamsala 
was founded it was at the same time en- 
dowed with revenue free land by the 
lambardars of the village or by them and 
Maharaja Ranjit Singh. The proprietors 
of the village are Sikhs. During the course 
of an enquiry into the conditions of this 
assignment, begun in 1850, Sant Das, 
a chela and attorney of Hira Das, in ans- 
wer to the question whether the Dharam- 
sala was a resting place for travellers or 
whether it was meant for some other pur- 
pose stated that the Dharamsala was meant 
for the reading of the Granth Sahib 
{O.1). In another statement recorded on 
September 19, 1852, (0. 2) Sant Das des- 
cribed his occupetion as reciter of the 
Granth. The strong probability, in view 
of all this evidence, is that the Dharam- 
sala was founded for Sikk worship and 
that it was so used from the time of its 
foundation by the villagers who had en- 
dowed it, if not themselves founded it. 

There is a samadh of Hira Das in, or 
attached to, the institution but there is no 
authority of which I am aware supporting 
the contention of the appellant's Counsel 
that an institution containing a samadh 
cannot be a Sikh Gurdwara, although 
no doubt the worship of a samadh is op- 
posed to orthodox sikhism. There is no 
documentary evidence indicating that there 
have ever been any objects of public 
worship in the institution other than the 
Grahth Sahib, although, admittedly, there 
are pictures of Sikh Sardars on the walls 
surrounding the samach and it is also ad- 
mitted that people bow to the samadh. Of 
the worship of apy Gola Sahib, there is no 
reliable evidence, nor is it proved that the 
Hindu gods have been worshipped in the 
Dheramsala or the Hindu scriptures read. 
The reading of Granth Sahib was going 
on in 1852 (O. 5) and 1891 (O. 11). In 
1890 Mahant Chetan Das accepted a gift 
of land on bebalf of the institution in the 
name cf the Guru Granth Sahib (O. 10) 
and O. 20). There is no evidence to show 
that ¿ny change in the fcrm of worship 
in the institution took place after 1890, and 
l agice with the Tribunal in finding that 
ihis documentary evidence is gocd corrobos 
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ration of the respondents oral evidence 
that public worship by Sikhs continued . 
until 1926 I would dismiss the appeal with 
costs accordingly. 

Bhide, J.--I agree. 

4 Appeal dismissed. 


Ea aaan a Tataran kana 


CALCUTTA HIGH COURT 
Suit No. 18 of 1935 
July 23, 1936 
CosTBLLOo, J. 
HENRIETTA VIOLET WENKEN BACH 
(OtumkWIsE TAY LOR}—Perivrionger 


versus 
OTTO GUENTER WENKENBAOH 


—Opposits Party 

Divorce Act (IV of 1869), ss. 2, 19 (4)—Hffect of 
amendment in 1926—Parties domiciled outside India 
~~ Indian Courts, tf have jurisdiction to declare 
nullity of marriage-~Indian and Colonial Divorce 
Jurisdiction Act, 1926, (16 £ 17 Geo. V, Ch. 40), 
s, 1 (2), (3)—S. 1 (2), effect of—Non-registration — 
Whether affects subsequent marriage— Amendment 
suggested. 

Under s. 2, Divorce Act, as amended in 1926, 
Indian Courts have jurisdiction to make decrees of 
nullity of marriage, where conditions laid down in 
the section have been complied with, even in cases 
where parties presenting the petition are not domicil- 
ed in India. Keyes v, Keyes (1), Inverclyde x. In- 
verclyde (2)and Newbould v. Attorney-General (3), 
explained and relied on. 

Section 1 (2), Indian and Colonial Divorce Juris- 
that the law is that no 
decree made by virtue of the jurisdiction conferred 
ona High Court in India under the Indian gand 
Colonial Divorce (Jurisdiction) Act of 1926 has any 
force or effect either in India or elsewhere unless and 
until it has been registered in the High Court in 
England. Where there has been a decreefor dis~ 
solution of marriage made under the Act of 1869 and 
that decree has been made absolute, at least a further 
six months must elapse beforethere canbe afresh 
mairiage, and if beiore the expiry of that six months 
either of the parties goes through a ceremony of 
marriage, the second marriage will be null and void. 
Jackson v. Jackson (4) and Warter v. Warter (5), 
relied on. [p. 952, cols. 1 & 2.] 

lt is obviously desirable that the matter should be 
clarified by further legislative enactment. No doubt 
ib is all-to the gooa that a decree made by a High 
Court in India under the provisions of the Indian 
and Colonial Divoice Jurisdiction Act, 1926, should 
be registered in the High Cou:t in England but 
the only satisfactory method would be tomake it 
incumbent upon the Court pronouncing the decree to 
direct that stepsbe taken by an officer of the Court to 
have that decree registered in England as soun as 
ie after the deciee was pronounced, [p. 954, 
col, 

Mr. R. C. Bannerjee, for the Petitioner. 

Mr. Westmacott (with him My. Sekhar 
Basu), for the Advocate- General. 


Mr. Clough, as amicus curiae. 


Judgment.—T his suit raises questicns of 
very gieat public importance and the 
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decision which I have to give not only affects 
the rights and the status of the actual 
parties to these proceedings but may also 
have a bearing upon the status of persons 
who are in no way connected with these 
Proceedings as there may be other persons 
in India who are in the same position as the 
petitioner as regards divorce and subse- 
quent marriage. The legitimacy of children 
may eveħ be affected. | 

The points raised in this case are of such 
general importance that I thought it right to 
ask the Advocate-General of Bengal to 
appear or be represented before me in order 
that in the public interest all aspects of the 
matter might be fully discussed: Mr. 
Westmacott and Mr. Clough have appeared 
and argued on behalf of the Advocate- 
General andI am very much indebted to 
them forthe very full and able assistance 
which they have rendered to the Court. 

The suit is one fora declaration that the 
marriage which took place between the 
petitioner Henrietta Violet Taylor and the 
respondent Otto Guenter Wenkenbach on 
August 2, 1930, is null and void. It is, in 
fact, 8 suit for nullity of marriage brought 
under the provisions of the Indian Divorce 
Act*(Act IV) of 1859 which by s. 18 provides 
that any husband or wife may presenta 
petition to the District Court or to the High 
Oourt praying that his or her marriage may 
be declared null and void. 

The facts of this case are somewhat 
peculiar and the point of law which I have 
to determine is a novel one. The petitioner 
was married on December 4, 1913, to one 
Alfred Taylor. In the year 1929 the peti- 
tioner brought a suit against her then 
husband praying for the dissolution of that 
marriage. That was Suit No. 12 of 1999 
Instituted in this Court in its Matrimonial 
Jurisdiction but under the special jurisdic- 
tion conferred on this Court by the Indian 
and Colonial Divorce Jurisdiction Act of 
1926 (16 and 17 George V. Chap. 40), 
The reason why that suit was brought under 
the Act of 1926 was because Alfred Taylor 
was not domiciled in India but was 
domiciled in England and, accordingly, the 
petitioner by virtue of being his wife was 
herself also domiciled in England. The 
suit of 1929 was heard by me on November 
23,1929, and on that day I Pronounced a 
decree nisi for the dissolution of the 
marriage between Henrietta Violet Taylor 
and Alfred Taylor. That decree was made 
absolute on July 7, 1930. Shortly after- 
wards, that is to say on August 2, 1930, the 
petitioner went through a form of marriage 
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with the present respondent Otto Guenter 
Wenkenbach before the Senior Marriage 
Registrar of Calcutta. A copy of the 
certificate of that marriage as entered in 
the marriage register kept in the office of 
the Senior Registrar is annexed to the 
present petition. After that marriage the 
petitioner and the respondent lived and 
cohabited together at several places in 
Calcutta and finally at an address in 
Waterloo Street in premises belonging to 
the Great Eastern Hotel. It may be taken 
that thatis the place where “the husband 
and wife last resided together” for the 
purpose of fixing the proper forum for 
the determination of the matters raised in 
this suit. 

' The petitioner has given evidence to the 
effect that she herself professes the Christian 
religion and that she resides at 36, 
Chowringhee, Calcutta. She is, therefore, 
at present residing within the territorial 
limits of the jurisdiction of this Court. She 
has stated that the respondent is of German 
nationality and is domiciled in Germany. 
His occupation is that of a Civil Engineer 
and his present employment necessitates 
that he should move about to various 
places in India. At the moment he is 
residing at Quetta. On February 19, 1936, 
the respondent instituted a suit in this 
Court asking for a declaration under the 
Specific Relief Act, 1877, s. 42, that the 
marriage which took place between him and 
the present petitioner on August 2, 1930, was 
null and void on the ground that the 
marriage between the present petitioner 
and Alfred Taylor was “still in force tor 
the reason that the decree absolute which, 
had been made on July 7, 1930, in Suit No. 
12 of 1929 had never heen registered—in the 
High Court in England—as required by 
s. 1, sub's. (2) of the Indian and Colonial 
Divorce Jurisdiction Act, 1926, in manner 
provided for in sub s. (3) of that section. 

The suit brought by Otto Guenter 
Wenkenbach against the present petitioner 
was dismissed by me on June 20,1936, on 
the ground that a suit brought under the 
provisions of s. 42 of the Specitic Relief 
Act, 1877, was not the appropriate method 
for obtaining the relief which the plaintiff 
was seeking in that suit and that the right 
procedure where a decree for a declaration 
of nullity of marriage was sought would 
be proceedings in the Matrimonial Jurisdic- 
tion of this Court. The present suit is 
obviously an outcome of the prior proceed- 
ing and now Henrietta Violet Taylor (or 
Wenkenbach) in her tura íis asking for a 
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declaration that the marriage between her 
and the respondent which took place on 
August 2, 1930, is null and void for the 
same reasons as those previously advanced 
by Otto Guenter Wenkenbach in the suit 
in which he was the plaintiff. The petition 
in the present proceedings is dated June 25, 
1936, and on June 27, 1936, the respondent 
was served with the summons in the suit, 
and, of course, a copy of that petition. On 
July 20, 1936, that is to say as recently as 
three or four days ago the respondent 
entered an appearance and through his 
Solicitor intimated that he has no objection 
to the case being disposed of at an early 
date. Furthermore, he instructed his 
Solicitor (so the latter has testified in the 
witness-box) not to oppose the petition. The 
case, therefore, comes before me as an un- 
defended suit and it is, therefore, all the 
more a matter for satisfaction that I have 
had the advantage of the assistance rendered 
by Mr. Westmacott and Mr. Clough. 

Mr. Clough, addressed me at length upon 
the question of whether this Court has any 
jurisdiction at all in this matter. Under 
the provisions of the Indian Divorce Act of 
1869 the Courts in India originally had 
taken upon themselves to grant decrees for 
dissolution of marriage. A large number of 
such decrees had been made in the course 
of the half century or so preceding the year 
1921 when there came the case of Keyes v. 
Keyes (1) in which it was held that Divorce 
Courts in India had no jurisdiction to decree 
dissolution of a marriage between parties 
not domiciled in India, even though the 
marriage was celebrated in India: the 
parties were resident in India: and the acts 
of adultery relied on were committed within 
the jurisdiction of the Indian Court. 

Asa result of the decision in Keyes v. 
Keyes (1) the Indian Divorce Act of 1869 
was amended and the Indian and Colonial 
Divorce Jurisdiction Act of 1926 was enacted 
by the Imperial Parliament. Prior to the 
amendment of the Indian Divorce Act 
which took place in 1926,s, 2 contained these 
words: 

“Nothing hereinafter contained shall authorize any 
Court to grant any relief under this Act, except 
in cases where the petitioner or respondent pro- 


fesses the Christian religion and resides in India at 
the time of presenting the petition”. 


Mr. Clough argued that under the Act of 
1869 as the Couris in India had no jurisdic- 
tion to grant decrees of dissolution of 
marriage it became clear by the decision in 
the case of Keyes v. Keyes (1) that equally 

(1) (1921) P 203; 90 L J P 242;194 L T 797; 65 8J 
435; 37 T L R 499, 
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the Courts had no jurisdiction to make 
decrees of nullity of marriage. In support 
of his argument Mr. Clough refcrred to the 
case of Inverclyde v. Inverelyde (2) whereas 
it was held by Mr. Justice Bateson that a 
decree annulling a marriage on the ground 
of impotence was a judgment in rem alter- 
ing the status of the parties and could be 
pronounced cnly by the Court, of their 
domicile. A decree annulling a marriage on 
this ground dealt with a marriage which 
till the date of the decree was voidable 
only and not void. In substance it was a 
decree for the dissolution of that marriage 
and was thus distinguished from decrees 
annulling marriages for illegality or in-` 
formality. Had the matter stopped there, it 
would not have been open to Mr. Clough to 
contend as he did that it would necessarily 
follow from the decision in Inverclyde v. 
Inverclyde (2) that a decree annulling a 
marriage on the ground of some illegality 
or informality could only be made by a 
Court of the domicile of the parties. Mr. 
Clough was, however, able to refer me to 
another case reported in the same Volume 
of the Probate Division—the case of Newbould 
v. Attorney General (3) in which it was held 
by Lord Merrivale who was then the Presi- 
dent of the Probate, Divorce and Admiralty 
Division of the High Court of England; 
t 

ae final decree annulling a marriage on the ground 
of the incapacity of one of the parties fo jt to 
consumate it has retrospective operation, so that 
the effect of the decree amounts to a declaration that 
there is no marriage”. , 

Mr. Clough argued from this that all 
decrees annulling marriages are In par 
pasu. Whether a marriage is annulled on 
the ground of the incapacity of one of 
the parties or whether it is annulled on the 
ground of some illegality or irregularity, 
the position is thatin the eyes of the law 
there was from the very outset no marriage 
at all. Mr. Clough submitted, therefore, 
that if proceedings for nullity are brought 
on the ground of “incapacity” it is only 
the Court of the domicile of the parties 
which has jurisdiction of the matter and it 
is equally so in the case of proceedings 
for nullity brought on the ground of illegali- 
ty or irregularity. | 

I entirely agree thatif we were consider- 
ing the present matter in proceedings 
based on the Indian Divorce- Act of 
1869 as it stood prior to the amend- 


(2) (1931) P 29; 1001 J P 18; 144 L T 212; 95 J P 
73; 29 L GR 353; 74 8 J 863; 47T L R 140. 

(3) (1931) P 75; 100 L J P 54; 144 L T 728; 7384 174; 
47 TLR 297, l 
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ment of 1926, the argument of Mr. 
Clough would not only have had con- 
siderable force but might indeed lead to 
the conclusion that [had no jurisdiction 
to entertain the present petition or to grant 
the relief claimed by the petitioner in 
these proceedings. I have, however, to 
consider this point in the light of the 
Indian Rivorce Act of 1869 as it now stands 
since the amendment made ins.2 in the 
year 1926, by the Indian Divorce (ASmend- 
ment) Act of that year. As a result ofthe 
amendment then made 6. 2 of the principal 
Act now reads as follows: 

“That Act shall extend tothe whole of British 
India, and (so far only as regards British subjects 
within the dominions hereafter mentioned) to the 
dominions of Princes and States in India in alliance 
with Her Majesty. 

Nothing hereinafter contained shall authorize any 
Courtto grant any relief under this Act, except 
in cases where the petitioner or respondent pro- 
fesses the Christian religion”. | | 

Then follows the part which is material 
for our present purpose : 

“Or tomake decrees of dissolution of marriage 
except where the parties to the marriage are 
domiciled in India atthe time when the petition is 
presented; 
or to make decrees of nullity of marriage 
except where the marriage hasbeen solemnized in 
India, and the petitioner is resident in India at 
the time of presenting the petition; 
orto grant any relief under this Act other than a 
decree of dissolution of marriage or of nullity of 


marriage, except where the petitioner resides 
in India at the time of presenting the peti- 
tion.” 


The amendment of s. 2 was as I have 
already stated, obviously made as a con- 
sequence of the decision in the case of 
Keyes v. Keyes (1) andthe Legislature at 
the time whenthe amendment was made 
must have fully considered that decision 
and the implications of the judgment 
therein given. In other words, the amend- 
ment of s. 2 was made in the light of the 
decision on the case of Keyes v. Keyes (1). 
It seems to have been the intention of the 
Legislature tə make it clear that Courts in 
India are not empowered to pronounce 
decrees of dissolutton of marriage except 
in cases where lhe pariies to the marriage 
are domiciled in India at the time when 
the Petition is presented but at the same 
time to indicate that as regards decrees of 
nullity of marriage the only conditions 
necessary are that the marriage should 
have been “solemnized in time” and the 
petitioner should be resident in India at 
the time when the petition is presented. 
Itseems tome that the juxtaposition of 
the two paragraphs in s. 2 whichI have 
just read and the contradistinction therein 
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contained indicate thatit was the inten- 
tion of the Legislature to permit the Courts 
in this country to make decrees of nullity 
of marriage even though the parties pre- 
senting the petition are not domiciled in 
India. The present petitioner happened 
to marry as her first husband aman who 
was modiciled in England. Her domicile 
as a consequenee became an English 
domicil. But the marriage which she now 
seeks to have annulled was solemnized in 
India and the petitioner is resident in 
India and was so at the time when she 
presented the petition. 

Mr. Clough has suggested that the 
Legislature in this country has no power 
to pass any enactment which affects the 
rights at any rate, the matrimonial rights— 
of persons not domiciled inthis country. 
That, said Mr. Clough, is the underlying 
principle of the decision in the case of 
Keyes v. Keyes (1). As to whether that is 
soor not, I do not feel called upon to 
express any opinion in the present pro- 
ceedings. It seems tome that I am bound 
to act so far as these proceedings are con- 
cerned upon the assumption that the 
Legislature intended waat it seems to say 
in s. 2 as regards decrees of nullity of 
marriage and I must assume that the 
amending Act of 1926 was lawfully passed 
by the Indian Legislature. In there cir- 
cumstances, I feel obliged to hold that 
under the law in India asit stands to-day 
I have jurisdiction to deal with this 
case. 

I have now to consider whether the peti- 
tioner is entitled to the relief which she 
seeks. Mr. Westmacott has conceded that 
he is notin a position to do otherwise than 
agree with the contention put forward by 
Mr. Bonnerji on behalf of the petitioner 
that the effect of subs. (2) ofs. 1l of the 
Indian and Colonial Divorce Jurisdiction 
Act of 1925 is to bring it about that no 
decree for dissolution vf marriage made 
under the jurisdiction conferred upon 
Courts in India by that Act can have any 
force or effect eitherin India or anywhere 
else unless and until that decree is register- 
ed in the manner provided for in gub-s. 3. 
The petitioner herself has given evidence 
that when she first obtained the decree 
absolute in thesuit brought by her against 
her first husband Alfred Laylor (that decree 
absolute, as I have stated, being obtained 
on July 7, 1930), the petitioner was ignorant 
of the fact that that decree, although a 
decree absolute, did not have the effect 
of permitting her tore-marry in August, 
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1930. The petitioner has stated that she 
was unaware that there was any necessity 
to have the decree registered in England. 
Jt is true that later on she discovered that 
there was the provision in the Act of 1926 
requiring registration butshe then thought 
. it was not worthwhile incurring the expense 
of effecting such registration,—apparently 
not realising at that time that the absence 
of registration meant that the marriage 
between her and Alfred Taylor was—at any 
rate to a limited extent-—still in force. It 
is provided by s.19 of the Indian Divorce 
Act, 1869, that decrees of nullity of marriege 
may be made on any of the grounds set 
forth in the section, one of such grounds 
bein g:—'Section 19 (4) )— 

“That the former husband or wife of either party 
was living at the time of the marriage, and the 


marriage with such former husband or wife was then 
in force " 


Evidence has been placed before me to 
show that at the time when the marriage 
between the petitioner and Otto Guenter 
Wenkenbach took place on August 2, 1930, 
the former husband of the petitioner, that 
is tosay, Alfred Taylor was still living. 
A daughter of the petitioner and Alfred 
Taylor went into the  witness-box and 
testified that she had seen and spoken 
with her father in England in the year 
1931. It isclear, therefore, that he was 
living at the time when the marriage of 
August 2, 1930, took place. One of the con- 
ditions laid down ins.19 (4) is, therefore, 
fulfilled: as to that there can be no question. 
The petitioner says that the other condition 
isalso fultiNed; namely, that the marriage 
with her former husband, Alfred Taylor, 
was “thenin force", that is to say, was 
still in force on August 2, 1930. Look- 
ing at the language of s. 1 (2) of the 
Indian and Colonial Divorce Jurisdiction 
Act of 1926, although the drafting of that- 
sub-section is open to criticism,-one can only 
come to the conclusion that the law is 
thut no decree made by virtue of the 
jurisdiction conferred ona High Court in 
India under the Indian ard (Colonial 
Divorce (Jurisdiction) Act uf 1926 has any 
force or effect either in India or elsewhere 
unless and until] it has been registered in 
tte High Courtin England. ‘The position 
of a husband ora wife who has obtained 
a decree under the Act of 1926 as regards 
capacity—t. e. legal capacity—to re-marry 
seems tote entirely analogcus tothat of 
a husband or wife who has obtained a 
decree for dissolution of marriage under 
the Indian Divorce Act of 1869, but six 
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months have not elapsed from the ob- 
taining of such decree. The marriage of 
the parties to the suit brought under 
the Act of 1869 isnot dissolved for all pur- 
poses, even by the making of a decree 
absolute because by s. 57 of the Act of 
1869 it is provided : 

“When six months after the date of an order of a 

High Oourt confirming the decree for a dissolution 
of marriage made by a District Judge have 
expired, or when six months after the date of any 
decree of a High Court dissolving a marriage 
have expired and no appeal has been presented 
against such decree to the High Court in its 
appellate jurisdiction, or when any such appeal 
has been dismissed, or when in the result of any 
such appeal any marriage is declared to be 
dissolved, but no sooner, it shall be lawful for the 
respective parties to the marriage to marry again 
asifthe prior marriage had been dissolved by 
death: Provided that no appeal to Her Majesty 
in Council has been presented against any such 
order or deeree. When such appeal has been dis- 
missed or when in the result thereof the marriage 
is declared to be dissolved, but not sooner it shall 
be lawful for the respective parties to the marriage 
to marry again as if the prior marriage had been 
dissolved by death.” 
It follows that where there has been a 
decree for dissolution of marriage made 
under the Act of 1869 and that decree has 
been made absolute atleast a further six 
months must elapse before there can be 
a fresh marriage, and if before the expiry 
of that six months either of the parties 
gces through a ceremony of marriage the 
second marriage will be null and void. 
In this connection I would refer to the 
case cf Jackson v. Jackson (4), in which 
it was definitely held that where the 
successful petitioner in a suit for dissolu- 
tion of marriage had entered into a second 
marriage within six months of the decree 
for dissolution of marriage becoming 
absolute, the second marriage was void. 
Mr. Justice Chamier in his judgment at 
page 204* said: 

“the petitioner claims to be entitled to a declara- 
tion that her marriage with the respondent is null 
and void Section 19 of the Indian Divorce Act 
provides that such a declaration may be made at 
the instance of a wife onthe ground that the foimer 
wife of the husband was living atthe time of the 
marriage, and the marriage with such former wife 
was then in force. Section 57 ofthe Act provides 
that when six months after the date of a High 
Court dissolving a marriage have expired, and no 
appeal has been presented against such decree to 
the High Court in its appellate jurisdiction or 
when any such appeal has been dismissed, but not 
sooner, it shall be lawful for the respective parties 
to the marriage to marry again as if the prior 
marriage had been dissolved by death provided 
that no appeal to His Majesty in Council has been 
presented against any such decree. There is no 


(4) 34 A 203; 13 Ind. Cas, 958;9 A L J 108. 
“Page of 34 A.—[Hd.| 
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‘appeal to His Majesty in Council against a decree 
nist for dissolution of a ‘marriage (see s. 56), there- 
fore, there can be no doubt that the ‘decree of a 
High Court dissolving a marriage’ referred to in 
s. £7 is the decree absolute not the decree nisi. 
The section was construed in this way by Sir 
James Hannen in the case of Warter v. Warter 
(5), where one Taylor had obtained in the Calcutta 
High Court a deeree absolute for dissolution of his 
marriage on November 27, 1879, and the divorced 
wife was married to Colonel Warter on February 
3, 18580. Three days later Colonel Warter made a 
will in favour of his wife. In April 1 81, on the 
advice of a Solicitor Colonel and Mrs. Warter were 
remarried at a Registry Office. Colonel Warter 
having died without reexecuting his will or 
making another the question arose whether the 
meariiage of April 1£81, 1evoked the will. It was 
held that the marriage cf February 1880, was null 
and void, and, therefore, the marriage of April 
18&1, was valid and revoked the will.” i 

Then Mr. Justice Chamier quoted from 
the judgment cf Sir James Hannen where 
he said at page 155* of ihe report of Warter 
v. Warter (5). 

“It was contended that as this marriage was 
celebrated in England, the parties were freed from 
the 1estraint imposed by the Indian Divorce Act, 
I am of opinion that this is not the case. Mrs, 
Taylor was subject to the Indian Law of Divorce; 
and she could only contract a valid second marriage 
by shewing that the incapacity arising frcm her 
previous Marriage had been effectually removed by 
the proceedings taken under thet law. This could 
not be done, as the Indian Law, like our own, 
does not completely dissolve the tie of marriage 


until the lapse of a specified time after the decree. 
This is an integral part of the proceedings by. 


which alone both the parties can be released 
from their incapacity to contract a fresh mar- 
TIAL sive See 


A decision similar to that of the Allahabad 
High Court was given in Madras in the 
case cf J. S. Battie v. G. E. Brown (6), 
(falsely called Battie . The Leadnote in that 
case is as follows: 

“Section 57 of the Divorce Act (1V of 1869) ex- 
pressly prchibits remarriage within six months of 
the making of the decree absolute. The Indian 
law dces- not completely dissolve the tie of marriage 
until] the lajse cf aspecified time after a decree of 
dissolution and tle marriage is still in force within 
the meaning of s, 19 (4) so as to give the Court 
jurisdiction under s. 19 to prcncunce a decree of 
nullity regarding such prohibited mariage, Jackson 
v. Jackson (4), followed Chichester v, Mure (7) and 
Warter v. Water (5), referred to.” 


dt seems te me tLat the position of the 
present petitiiner she having cbtained a 
decree under ihe Indian and Colonial 
Divorce Jurisdicticn Act of 1926 but with- 
oul registering ur causing to be registered 
that deciee in the High Cowit in England 
is precisely the same as that of a person 


x ee 15 PD lo; 59 L J P 87; 63 L T 250; 24 J 


(6) 38 M 452; 30 Ind. Cas, 413. 
(7) (1863) 32. J 14t; 3 Sw. & Tr, 223; 9 Jur. (ws) 
79; 81, T 676,11 WR 990. 
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who obtains a decree under the Act of 
1669 and then re marries before ihe expiry 
of six months from the date of the decree 
being made absolute. In that view of the 
matter it follows thas as regards the re- 
marriage of the present pelilioner on 
August 2, 1930, it must be held that that 
mariiage was null and void on the grounds 
set out in s. 19 (4) of the Indian Divorce 
Act of 3869. 

Mr. Wesimacott has pointed ont ihat it 
is by no means clear what tLe position is 
under the provisions of the latter part of s. 1, 
sub-¢.(3) of the Indisn and Colcnial Divorce 
Joriedicticn Act of 1920. Thcse provisicns 
say that upcn such registration, i. e., the 
registration contemplated by the two 
foregoing sub-sections the decree ehall, 
as from the date of the registration, Lave 
the seme force and effect and proceedings 
may be taken thereunder as if it had 
been made cn the date on which it was 
made by the High Court in England or 
ike Court cf Sessions in Scotland, as the 
case may be. 

Mr. Westmacott has suggested that it 
seems doubtful whelLer if and when re- 
gistration takes place, such registration 
really does have a retrospective effect, or 
whether the provisions of sub-s. (3) only 
mean that upon registration, a decree 
previously made shall take effect as from 
the dale cf such registration and not on 
any date antecedent thereto. I am bound 
to say that the wording of sub-s. (3) is 
extremely ambiguous snd as Mr. West- 
macott bas pointed out if it is the fact 
that the effect of the registration would be 
to ecmplete the decree absolute for all 
purpcses as from the date on which it wag 
originally made, there might ensue tke 
fantastic result that a second maniage 
which at cne moment was invalid owing 
to the lack of registraticn might suddenly 
become valid by reason of subsequent 
registration. For example, in the present 
case (as Mr. Wesl(macott pointed out) the 
pesition might be, that if the mariage 
of August 2, 1930, is to-day declared to 
be null and void because the decree 
alsolute of July 7, 1930, bad never been 
registered, to-morrow or the day-atter, or 
at some dale in future, the marriage of 
Avgust 2, 1930, might all of a sudden 
become valid by reason of the decree 
absolute of July 7, 1930, being registered as 
required by s. 1, sub-s. (2) with effect in 
retrospect. One has only to consider the 
endless complication which might arise if 
that were the real position. The question 


4 


à 
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is by no means merely academic because 
it has already been held —in the case of 
Wilkins v. Wilkins (8), that where a decree 
absolute of divorce has been granted in 
India under the Indian and Colonial Divorce 
Jurisdiction Act, 1926, either party may, 
on production of the necessary certificate, 
secure the registration of such decree in 
the High Court in England. That case 
started as an application made by a husband 
who had been the respondent in a Divorce 
Suit in India to have the decree absolute 
registered in the High Court in England. 
The application was referred by the Regis- 
trar to the President, Lord Merivale, who 
directed that the decree should be register- 
ed, and observed: 

“Tf gome person with a real interest in the cause, 
who is not meddling comes forward to this Court 
and applies for the registration of a decree, on 
satisfactory evidence of the interest of that party 
the decree should be registered.” i 

That certainly means that a husband 
who has been divorced by his wife under 
the Indian and Colonical Divorce Jurisdic- 
tion Act of 1926 in a suit where the decree 
absolute obtained by tbe: wife has not 
been registered may, at any time, take 
steps to register that decree or cause it 
to be registered. The decision also seems 
to mean that a person other than a husband, 
if such person has a real interest in the 
case, might equally well cause the decree 
absolute to be registered. That ssems a 
very unsatisfactory state of things as it 
puts into the hands of a spiteful person 
much power for mischief or at any rate 
power to give rise to complications and 
possible hardship. In the present instance— 
Mr. Westmacott said—upop the supposition 
that the second marriage is, at the present 
time, null and void if the provisions of 
sub-s. (3) mean that the registration has 
a relrospective effect, it might be possible 
for Alfred Taylor if be were so minded to 
register the decree absolute which was 
made on July 7, 1930, and thereby re- 
establish and validate the marriage between 
his former wife and the present respond- 


ent, Otto Guenter Wenkenhbach. Mr. 
Westmacott further suggested that the 


provisions with regard to registration as 
they now stand might operate against the 
interests of public morality in that a person 
who had obtained a decree for dissclution 
of marriage might abstain from registering 
that decree in order to have what Mr. 
Westmacott described as atrial run in a 
second marriage while retaining a means 


(8) (1932) 101 L J Rep. 35; 147 LT 17; 76 S J 345; 
48 TL R 425. 
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of escape therefrom -in the shape of a 
possible subsequent registration of the 
decree which had purported to dissolve the 
first marriage. 
_ I have said enough to indicate that it 
is obvisusly desirable that the matter should 
be Clarified by further legislative enact- 
ment. No doubt it is all to the good 
that a decree made by a High Court in 
India under the provisions of the Indian 
and Colonial Divorce Jurisdiction Act, 1926, 
should be registered in the High Court 
in England bat this present case reveals 
that the only satisfactory method would be to 
make it incumbent upon the Court pro- 
nouncing the decree to direct that steps 
be taken by an officer of the Court to 
have that decree registered in England 
as soon as convenient after the decree was 
pronounced. 

Having regard to what seems to be plain 
provisions of s. 1, sub-s. (2), I hold that 
l have no option but to pronounce a decree 


declaring that by reason of those provi- 


sions the marriage of August 2, 1930, 
between the petitioner Henrietta Violet 
Taylor and the respondent Otto Guenter 
Wenkenbach is null and void. Mr. 
Bonnerjee and Mr. Westmacott both agree 
that following the English practice and 
as the law standsat present in India, the 


decree should be a decree nisi. The peti- 
tioner is entitled to her costs. 
N. Order accordingly. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 448 of 1934 
September 4, 1936 
Boss, J. 

GOPAL SINGH—A PPELLANT 
versus 
SHEOKUMAR SINGH AND ANOTHER—- 


RESPONDENTS . 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 58, 
63— Objection proceedings—Burden of proof—Shift- 
ing H onus—Sutt by defeated clatmant—Burden of 

oof. 

Where objection is filed on attachment in execu- 
tion proceedings on the ground that the property 
attached was sold to the objector prior to the at- 
tachment the objector has to prove this. The mo- 
ment he does this, the burden shifts to the other 
side to show that the transaction could be avoided 
in some way, such as that the transfer had been 
made with intent to defeat or delay the transferor’s 
creditors. If this ig done, the burden shifts back 
again to the objector to show that he was a trans- 
feree in good faith and for consideration. When 
an objector loses in such proceedings then all that 
happens is that the defendant in the regular suit 
which follows is relieved of the onus of showing 
that the transfer was made with intent to defeat 
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and delay the creditors; that ig all. The burden 
is still on the plaintiff to establish his transfer, 
but if he succeeds, then instead of being able to 
rest on his oars he has to go on and do something 
more. He has two courses open to him and he can 
adopt one or the other or both as he pleases He can 
challenge the presumption which is now made in 
favour of the defendant about the transfer having 
been made with intent to defeat or delay 
the creditors, That is the advantage which the 
defendant has obtained and it is for the plaintiff 
to displa®e it if he wants to doso, The burden is 
now on him as regards this instead of being on 
the creditor as before. If he succeeds, there is no 
need to go further. He is entitled to a decree. But 
if he fails, or if he does not want to challenge this 
position, he still has another course which he can 
adopt. He 
notwithstanding this intention in the mind of his 
transferor he purchased for consideration and in 
good faith. The burden is on him, but he can 
discharge it in exactly the same way as he could 
have done before: no more no less. The interven- 
ing objection proceedings do not alter either the 
standard or the usual methods of proof. Ghunsham 
Das v. Umapershad (1) and Y. E. A. R.M. Firm v. 
Maung Ba Kyin 12), explained. 

S$. O. A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
August 6, 1934, in ©. A. No. 26-A of 1934, 
reversing the decree of the Court of the 
lst Sub-Judge, 2ud Class, Burhanpur, dated 
March 26, 1934, in O. S. No. Z-A of 1934. 

Messrs. M. B. Kinkhede, R. B. and A. R. 
Kulkarni, for the Appellant. 

Messrs. D. B. Najbille and W. R. Puranik, 
for the Respondents. 

Judgment.—The frst defendant cbtain- 
ed a decree against the second on January 
6, 1932, in Civil Suit No: 427 of 1931 and 
in execution attached the house now in 
question. The plaintiff objected and lost 
and so he brings the present suit. His 
case is that the second defendant owed 
him Rs. 500 on a registered mortgage of 
March 6, 1927. In satisfaction of this 
amount he sold him this house which he 
says is worth just that sum. 

A great deal of the argument before me 
was directed to the burden of proof and to 
the conflict which is supposed to exist 
between the two Privy Council rulings in 
Ghunsham Das v. Umapershad (1) and V. E. 
A. R.M. Firm v. Maung Ba Kyin (2). I 
can see no conflict whatever. 

The plaintiff was the objector in the ob- 
jection proceedings. In order to succeed 
he had to establish certain things. He had 
to prove that the house had been sold to 
him prior to the attachment. The moment 


(1) 15 N LR 68; £0 Ind. Cas, 264; 17 AL J 410; 36 
M LJ 483; 21 Bom. L R472; 23 OWN 817; (1919) 
W N 513; 10 L W 511; 1 U P L RiP CO) 86 (P 0). 
(2) 5 R 852; 105 Ind. Oas. 788; 4 O W N 926; 53 M 
J 388; AI R 1927 P C 237; 29 Bom. LR 1481; 32 
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he did that the burden shifted to the other 
side to show that the transaction could þe 
avoided in some way: in this case under 
s. 53 of the Transfer of Property Act, that 
is to show that the transfer had been made 
with the intent to defeat and delay the 
creditors of the transferor. If this was 
done then the burden shifted back again 
to the objector to show that he was a trans- 
feree in good faith and for consideration. 

When an objector loses in such proceed- 
ings then all that happens is that the 
defendant in the regular suit which fol 
lows is relieved of the onus of showing 
that the transfer was made with intent to 
defeat and delay the creditors; that is all, 
The burden is still on the plaintiff to 
establish his transfer, but if he succeeds 
then instead of being able to rest on hig 
oars he has to go on and do something 
more. He has two courses open to him and 
he can adopt one or the other or both as he 
pleuses. 

He can challenge the presumption which 
is now made in favour of the defendant 
about the transfer having been made with 
intent to defeat or delay the creditors. 
That is the advantage which the defendant 
has obtained and itis for the plaintiff to 
displace it if he wants to do so. The 
burden is now on him as regards this 
instead of being on the creditor as before. 
If he succeeds, there is no need to go fur- 
ther. He is entitled to a decree. 

But if he fails, orif he does not want 
to challenge this position, he still has 
another course which he can adopt. He 
can go on and prove, as before, that not- 
Withstanding this intention in the mind of 
his transferor he purchased for considera- 
tion andin good faith. The burden is on 
him, but he can discharge it in exactly 
the same way as he could have done before; 
no moreno less. The intervening objec- 
tion proceedings do not alter either the 
standard or the usual methods of proof. 

That iben is the meaning of Chunsham 
Das v. Umapershad (1). Now as regards 
the other ruling in V. E. A. R.M. Firm 
v. Maung Ba Kyin (2), it is necessary to 
examine the facts in order to understand 
it. They can be stated thus: A who own- 
ed certain properties owed B money on 
a promissory note and also owed C 
Rs. 17,000. C asked A to transfer his 
property to his (C's) son X and daughter- 
in-law Y (who incidentally was A’s daugh- 
ter) in satisfaction of his claim for this 
Rs. 17,000, together with an additional 
Rs, 3.000 in cash. A did so and the trans- 
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ferees obtained possession and became 
ostensible owners of the property. B then 
obtained a decree on ihe strength of his 
promissory note and in execution attached 
‘this property. X and Y objected and 
lost; so they instituted a regular suit. In 
this suit they proved their sale and they 
established the genuineness of Re. 17,000 of 
the consideration of Rs. 20,000 and estab- 
lished that they were the ostensible owners 
of the property. The other side did nothing 
and adduced no evidence whatever. Their 
Lordships held that in those circumstances 
the burden lay on the other side to show 
that the sale was a fraudulent one. I do 
not think their Lordships meant to abrogate 
(Ty ruling in Ghunsham Das v. Umapershad 
1). 

All that the objection proceedings accom- 
plished for the decree-holder in that case 
was to relieve him ofthe onus of proving 
the fraudulent intention of the transferor. 
The burden of proving good faith and 
consideration still lay on the transferees 
and, as I see it, their Lordships emphasised 
the fact that they had discharged it. They 
say in effect that the husband and wife 
have produced their sale deed and have 
proved that they were ostensible owners 
of the property and have proved sub- 
stantial consideration, viz., Rs. 17,000. What 
more can they do when the other side ad- 
duces no evidence whatever. Their good 
faith cannot be impugned because the 
father of one of them had actually waived 
his right to collect a debt of Rs. 17,000, 
in order that his son and daughter-in-law 
might benefit thereby a laudable motive. 
In those circumstances their Lordships con- 
sidered that the only way in which the 
decree-holder could impugn the transac- 
tion would be by showing that the Rs. 17,000 
which was fully proved was an inadequate 
price. The words: 

“and that could only be done in this case (there 
is no other evidence)” 
show quite clearly that they were dealing 
only with the facts of that case and not 
altering the usual rule that the transferee 
must prove both consideration and good 
faith when matters reach this stage. 


Turning now to the case before me the 
crucial point in this particular case where 
the transfer is fully established, and where 
because of the objection proceedings a 
fraudulent intent on the part of the trang- 
feror is presumed, the crucial question is 
whether the objector has proved considera- 
tion and good faith. À 

The consideration alleged is a balance 
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of Rs. 500 due on a registered mortgage 
of March 6, 1927, which incidentally has 
been fully proved. The first defendant 
Pleaded that in addition to the Rs. 500 
which the plaintiff objector admitted he 
had received on the mortgage, he had also 
received a second sum of Rs. 600 which 
fully satisfied the mortgage and consequent- 
ly the sale was without consideration. The 
learned Judge of the lower Appellare Court 
holds this has not been proved. We are, 
therefore, left with the position that there 
was a valid mortgage dated March 6, 1927, 
for Rs. 800 outstanding on the date of the 
sale towards the satisfaction of Which only 
Rs. 500 had been repaid upto that date. 
A simple arithmetical calculation discloses 
ihat there was a balance of at least Rs. 300 
due even if we disregard all questions of 
interest. iven if nothing more was proved 
{hat would be consideration, and the only 
question then would be as their Lordships 
pay to consider its adequacy. 

But the learned District Judge considers 
that at least Rs. 600 were due on the mort- 


gage on that date for he holds: 

‘In my judgment the real truth is that part of 
the house was purchased for consideration of Rs. 800 
in the name of Radhabai and this Rs. 600 was not 
paid in cash but credited to the mortgage debt.” 


He also holds: 

“From the evidence of both these withnesses (P. 

W. No. l and P. W No. 2) it is evident that only 
Rs. 500 have been paid by defendant No. 2 to the 
plaintiff towards the mortgage.” 
Now this is exactly what the plaintiff pleads, 
except that he says Rs. 500 is all that 
remained due om the mortgage after repay- 
ment of the other Rs. 500, instead of the 
Rs. 600 which the Jearned District Judge 
finds. The value of the house is only 
Rs. 500; it has been valued at that in the 
plaint and there is no plea that it was 
worth more. So not only is consideration 
established butthe full consideration, and 
once that is established, good faith follows 
almost as a matter of course except in cases 
of an exceptional nature. 


The learned Judge of the lower Appellate 
Ocurt instead of confining himself to the 
pleadings of the parties sets up a totally 
different case which is not the case of 
either side, namely that the plaintiff is a 
benamidar, apparently for Radkabai, though 
even that isnot clear. Obviously he had 
no right to do this and equally obviously 
it is impossible for me to accept his judg- 
ment as a legal one. 

I hold that the sale was for consideration 
and was taken in good faith, this being 


the only legal inference possible on the 
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findings öf the lowér Appellate Court which 
I have set forth above. 

The appeal is allowed. The decree of the 
lower Appellate Court is reversed and that 
of the first Court allowing the plaintiff's 
claim is restored. Costsin this and the 
lower Appellate Court will be borne by the 
contesting respondent’ Sheokumar Singh 
who was the first defendant in the original 
_ Court. The second defendant admitted the 
plaintiff's claim. So there will be no order 
as to costs against him. 

N. Appeal allowed. 


— 


MADRAS HIGH COURT 
Civil Revision Petition No. 574 of 1936 
January 6, 1937 
VENKATARAMANA Kao, J. 

S. P. SWAMI NAIDU—Puraintirg 

— PETITIONER 
VETSUS 

NATESA AYYAR AND ANOTHER— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 9 (c)—Scope of—Mortgage sutt — Leave tosue as 
pauper obtained on ground plaintiff was entitled to 
whole sum — Subsequent agreement that defendant 
is entitled to half—Plaintiff, if liable to be dis- 
paupered, a 

Order XXXII, r. 9 (c), Civil Procedure Code, con- 
templates an agreement in and by which an ` interest 
is transferred or created in the subject-matter of the 
suit infavourof a person who isnot entitled to it; 
and would not cover a case such as this where by 
virtue of a family settlement between the parties 
there is a recognition of an antecedent title in one of 
the parties to the suit. 

The plaintiff who suedon amortgage executed in 
favour of his mother and sister the deceased mother 
of 6th defendant, claimedthat though the mortgage 
was executed in favour ofboth the plaintiff's mother 
and sister, they were really benamidars for the 
father of the plaintiff, and the plaintiff was the per- 
gon solely entitled to the amount due under the mort- 
gage, and therefore he prayed for a mortgage decree 
for the entire amount to be passed in his favour. 
Plaintiff obtained leave to sue wn forma pauperis but 
filed a memo. into Court giving up his contention as 
to benami nature of the document and agreeing that 
the 6th defendant was entitled to one-half of the 
amount : 

Held, that O. XXXIII, r. 9 (c) was not intended to 
affect cases of this description and plaintiff was not 
liable to be dispaupered on account of this agree- 
ment. 

C. R. P. under s. 115 of Act V of 1908, 
praying the High Court to revise tLe order 
of the Court of the Subordinate Judge of 
Coimbatore, dated March 4, 1936, and made 
in I, A. No. 149 of 1936 in O. 8, No. 240 of 
1934, 

Messrs. S.. Muthiah Mudaliar and M. 
Krishna Bharati, for the Petitioner. 

Mr. L. A. Gopalakrishna Aiyar, for the 
Respondents. 


5 P, sWamMi NaipU r. NATESA ayyak (MADR:) 
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Judgment.—This is a petition to revise 
the order of the Additional Subordinate 
Judge of Coimbatore declining to dis- 
pauper the plaintiff under O. XXXII, r. 9, 
Civil Procedure Code. The plaintiff insti- 
tuted the suit, out of which this petition 
arises, on a mortgage executed by defen- 
dants Nos. 1 to4, in favour of his mother 
and deceased sister, the mother of the 
6th defendantin the suit. The case on 
which the plaintiff came to Court was, 
though the mortgage was executed in 
favuur of both the plaintiff's mother and 
sister, they were really benamidars for 
the father cf the plaintiff, and the plaintiff 
was the person solely entitled to the amount 
due under the mortgage, and, therefore, he 
prayed fora mortgage decree for the en- 
tire amount to be passed in his favour. The 
case of the 6th defendant is that his mother 
is entitled to half the amount, thatthe al- 
legations relating to benami are false and 
that he was entitled to half the mortgage 
amount in the rightof his mother. Among 
the issues framed in the suit, are the fol- 
lowing:— 

1. “Was the mortgage deed in question taken by 
the plaintiff's father benami in the names of the 
ee mother and sister as alleged by the plain- 
14 r 

6. Isthe 6th defendant entitled to any portion of 
the mortgage amount’ ? 

On December 13, 193%, the plaintiff and 
6th defendant filed a joint memo. into 
Courtin and by which the plaintiff agreed 
that the 6th defendant is entitled to one half 
of the amount. The result of the arrange- 
ment embodied inthe said memo. is that 
the plaintiff gives up his contention as to 
benami. The Sth defendant who is subse- 
quent purchaser of the suit property has 
filed an application to dispauper the plain- 
tif onthe ground that the plaintiff has 
subsequent to the suit entered into an ar- 
rangement with reference to the subject- 
matter of the sultin and by which the 6th 
defendant has obtained an interest therein 
and, therefore, he is liable to be dispauper- 
ed. The lower Court has negatived the 
contention and dismissed the applica- 
tion and the question is,is the view of 
the lower Court sound? 1 am inclined to 
think itis. Order XX XID r. 9 (e) contem- 
plates an agreement in and by which an 
interest is transferred or created in the. 
subject-matter of the suit in favour of a 
person who is not entitled to it, and would 
not cover a case such as this where by 
virtue of a family settlement between the 
parties, there is a recognition of an an-. 
tecedent title in one of the parties to the 


958 
suit. The joint memo. does no more than 
declare that tke plaintiff's sister was from 
the inception entitled to half the entire 
mortgage amount and that the 6th defen- 
dant as per heir would be entitled to it. 
Order XXXIII, r. 9 (c) is not intended to 
affect cases of this description. Mr. Kri- 
shna Bharathi contends that as under the 
memo. the plaintiff is now entitled to get 
a decree for half the amount, the lower 
Court ought to have found out whether the 
plaintiff would not bein a position to pay 
the court-fee for half the amount, and given 
a finding in regard thereto, but this was 
not made a ground for dispaupering the 
plaintiff. Itis open to the 5th defendant 
if he is so advised. to prefer a separate 
petitioner. I, therefore, donot propose to 
deal with the said matter in this Review 
Petition. 

In the result, the ©. R. P. is dismissed 
with costs. 


Av Na Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
Civil Appeal No. 152/29 of 1936 
February 9, 1937 
MIDDLETON, J. C. AND ALMOND, A. J. O. 
Firm BHAGAT AMIR CHAND-LAKHMI 
CHAND - APPELLANT 
VETSUS 
Musammat BIBI FATIMA AND OTHERB-— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 41, 
53-A—Transfer—Consent of person interested — H ffect 
of—Registration Act (XVI of 1908), s. 49—Gift-in 
lieu of dower—Property worth over Rs, 100—~Deed 
not registered —Mortgage by husband—~Wife,if can 
object to execution—Deed, if can be admitted under 
proviso to 3. 45. 

The consent of the person interested is a consent 
to another person being the ostensible owner of the 
property and not a consentto the transfer of the 
property. Jesa Ramv Ghulaman (|), relied on. 

Inasuiton a mortgage deed executed by a 
Muhammadan, his wife objected to the execution and 
attachment of the property onthe ground that the 
property belonged to her under a deed of dower which 
was unregistered though the property was worth more 
than Rs. 100. Sheclaimed a declaration of ownership 
of the property : 

Held, that the mortgagees were not seeking to 
enforce any right against the wife but were merely 
defending their rights against her suit and hence 
the deed was not admissible under the proviso to s. 49, 
Registration Act. 

Held, alsothat even if the mortgagees were not 
claiming under the husband, they were protected by 
s. 53-A, Transfer of Property Act, as no suggestion 
had been made that they had notice of any contract 
or part performance as between the petitioner and 
her husband. Thoughthe provisions of the Transfer 
of Property Actare not in force inthe N.-W. F.P, 
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its principles are applicable as being principles of 
justice, equity and good conscience. 

©. A. against the decree of the District 
Judge, Peshawar, dated June 29, 1936. 

Mr. Hukam Chand and Lala Chandar 
Bhal, for the Appellant. 

Messrs. Diwan Chand, R. B., and Abdul 
Latif, for the Respondents. 

Almond, A. J. C. -This judgment will 
cover further Appeals Nos. 152-29 and 
153-30 of 1436 and. Revision Application 
No. 370 of 1936. They arise out of three 
Suits: Nos. 51-1, 52-1 and 53-1 tried on the 
original side by the Sub-Judge, First Class, 
Peshawar. The plaintiffs in the three 
cases were respectively Musammat Awtul- 
zohra, the widow of Hakim Mohammad 
Mahfuz Jan, Sardar Begum, the wife of 
Said Ahmad Jan, and Musammat Bibi 
Fatima, the wife of Abdul Latif, The 
husbands of the three plaintifs are the 
sons of Hakim Ahmad Jan.” The con- 
testing defendants in the cases were the 
Firm Bhagat Amir Chand Lathmi 
Chand. The firm Hakim Ahmad Jan 
and Sons were pro forma defendants. 
The pame of Hakim Ahmad Jan, which 
occurs in the firm name is that of the 
father of the plaintiffs’ husbands. Tue 
trial Judge disposed of all three cases in 
one judgment and dismissed the three suits. 
All the plaintiffs appealed to the District 
Judge, Peshawar, who accepted the appeals 
of Musammat Amtulzohra and Musammnat - 
Fatima, which he disposed of in one judg- 
ment, and rejected that of Musammat 
Sardar Begum, with which he dealt in a 
separate Judgment. 


It will be convenient from this point 
Onward to deal with the two further 
appeals together and with the revision 
application separately. In the cases from 
Which the two appeals arise Musammat 
Amtulzohra and Musammat Bibi Fatima 
alleged that they were the owners in equal 
shares of house No. 1992-1993 situated in 
the Peshawar City by virtue of gifts in 
lieu of dowers from their father-in-law, 
Hakim Ahmad Jan, that the contesting 
defendants had got the house attached in 
execution of a mortgage decree which 
they had obtained against the Firm Hakim 
Ahmad Jan and Sons. ‘They claimed a 
declaration that the house in question was 
not liable to attachment and sale in the 
execution proceedings. In support of their 
case they produced two letters purporting 
to have been written by Hakim Ahmad 
Jan from Kabul, the first in 1908 and the 
second in 1918,'to his agent in Peshawar, 
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Mirza Muhammad Yusaf, authorizing the 
latter to convey one-half of his residential 
house to each of the two plaintiffs in case 
the plaintiffs’ father insisted on a dower 
being given. They also produced oral evi- 
dence to prove that on the basis of these 
two letters the house had been transferred 
to them orally by Mirza Muhammad 
Yusaf. 

The contesting defendants resisted the 
suits parly on grounds which are no longer 
in dispute, partly on the ground thit the 
two letters referred to were inadmissible 
in evidence for want of registration and 
lastly on the ground that they were pro- 
tected by the provisions ofs 41, Transfer 
of Property Act. The learned trial Judge 
found that the documents required regis- 
tration and had not keen registered. He 
further found that the plaintiffs had not 
been in exclusive possession of the house 
but were living there in their position as 
the wives of their respective husbands. 
He did not consider it necessary therefore 
to go into the question of whether the 
defendants were protected bys. 41, Transfer 
of Property Act. 

The learned District Judge held that 
the two documents which had been sent 
from Kabul did not amount to a transfer 
of property of value more than Rs. 100 or 
a transfer of any rights therein but that 
they were merely powers of attorney given 
by Hakim Ahmad Jan to bis agent Muham- 
mad Yusaf. He accepted the evidence of 
the oral witnesses as regards the oral gifts 
in favour of the two plaintiffs. He refused 
to consider the applicability of s. 41, Trans- 
fer of Property Act, on the ground that 
the question had not been raised by the 
defendants. In the grounds of appeal be- 
fore us it has again been urged that the 
documents did require registration but that 
ground of appeal has not been argued 
before us and itis clear from a perusal of 
the documents that they are powers of 
attorney and did not purport to transfer 
any property or any right in any property. 
We are, therefore, left to consider whe- 
ther there was an oral transfer in favour 
of the plaintiffs and whether the defen- 
dants are protected by the provisions of 
s. 41, Transfer of Property Act. In our 
Opinion the evidence abundantly shows that 
there was no such transfer. We advert in 
the first place to a petiticn for insolvency 
which was filed by the frm Hakim Ahmad 
Jan in January 1432, case No. 6-6 of 1932 
in the Court of the Senior Sub-Judge, 
Peshawar. In schedule B showing the assets 
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of the petitioners, the house now in dis- 
pute, was shown as the property of the 
firm and it was shown as mortgaged for 
Rs. 10000. It is alleged by the learned 
Counsel for the appellants that the two 
documents on which the plaintiffs rely 
have been forged subsequently to that date 
in order to save the property from sale. 
Learned Counsel points out that although 
the two documents purport to have been 
written ab an inlerval of ten years, they 
are written on exactly similar pieces of 
paper; the handwriting in the body of the 
documents, which is in black ink, is the 
same in both cases and in both cases the 
Signature of Hakim Ahmad Jan is in red 
ink. Furthermore, one witness for the 
plaintifis produced three other documents, 
which he said had been signed on the back 
by Hakim Ahmad Jan. These decuments 
bear on their faces the seal of the Afghan 
Government. Learned Counsel for the 
appellants points out that the signatures 
of Hakim Ahmad Jan on these documents 
are entirely different from those purporting 
to be his signatures on the documents 
relied on by the plaintiffs. We have exa- 
mined these documents ourselves care- 
fully and come to the conclusion that the 
two sets of signatures are entirely different 
and the two documents on which the plain- 
tiffs rely bear all the traces of having 
them written at one and tLe same time. 

In view of these conclusions from the 
inspection of the documents themselves 
we are not prepared to rely on the oral 
testimony of the witnesses regarding gift. 
In fact such evidence would be valueless 
without satisfactory proof that Mirza 
Muhammad Yusaf had authority from 
Hakim Ahmad Jan to give the property 
in dower. We are, therefore, of opinion 
that the decision of the trial Oourt on this 
question was correct although the reasons 
which it gave therefor were incorrect. 
Even, however, if there had been an oral 
gift to the two plaintiffs, the appellants 
would, in our opinion, be protected by the 
provisions of s. 41, Transfer of Property 
Act. The learned District Judge is wrong 
when he says that this point was not 
raised by the appellants. It was definitely 
raised in para. 3 of their written statement 
and an issue was actually framed on the 
point by the learned trial Judge. Section 41, 
Transfer of Property Act, provides: 

“Where, with the consent, exprees or implied, of 
the pergons interested in immovable property, a 
person is the ostensible owner of such property, 


and transfers the same for consideration, the- 
transfer shall not be voidable on the ground thet 
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the transfer was not authorized to muke it: pro- 
vided, ete," - 


It has been laid down in a case reported 
as Jesa Ram v. Ghulaman (1) that the 
consent of the person interested isa con- 
sent to another person being the ostensible 
owner of the properly and not a consent 
. to the transfer of the property. With this 
interpretation we are in full argeement. 
It is not, disputed by the learned Oounsel 
for the respondents that when the mortgage 
was effected by the Firm Hakim Ahmad 
Jan in favour of the appellants’ firm, the 
title-deed of the property, which had been 
purchased by Hakim Ahmad Jan, was 
handed over to the mortgagees. In fact 
that deed is still in the. possession of the 
Mortgagees. It appears to us to be open 


to no doubt that where the two plaintiffs’ 


allowed one of their husbands, Abdul Latif, 
to retain possession of the fitle-deed cf the 
house which they claim to own, they 
impliedly consented to his holding him- 
self out as the owner of the property. We 
do not think that the arguments which 
have been addressed tous by the learned 
Counsel for the respondents as to the usual 
practice amongst pardanashin ladies of 
allowing their husbands to manage their 
property can get over the obvious fact. 
We therefore find that the appellants were 
entitled to the protection afforded by s. 41, 
Transfer of Property Act. | a 
We now turn to the revision application. 
In the suit from which that arises Musammat 
Sardar Begum claimed a declaration of 
ownership of house No. 2583-4-5-G on the 
basis of a dower deed, executed by her 
husband Said Ahmad Jan in April 1929. 
In her case both the Courts held that the 
document was a document transferring 
property of value more than Rs. 100 which 
required registration and which had not 
been registered and they both therefore 
dismissed Sardar Begum’s suit. Before us 
the learned Counsel for the respondents 
has taken up a somewhat different posi- 
tion. While admitting that the document 
required registration he says that it had 
not been brought into British India until 
it was required for the purposes of this 
suit and that he had from tnat date a 
period of four months in which to get it 
registered. He, however, admits that that 
period of four months has now expired 
and the document has still not been regis- 
tered. He therefore principally ‘relies on 
s, 49, Registration Le the proviso to which 
j ing elect: 
ae ee 816; 1€6 Ind. Cas, 723; 9 R Lah. 
412, 
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“Provided that an unregistered document affect- 
ing immovable property and required by this Act 
or the Transfer of Property Act, to be registered, 
may be received as evidence.... .. of part per- 
formance of a contract for the purposes of s, 53-A, 
Transfer of Property Act.” 

The relevant part of s. 53-A, Transfer 
of Property Act, is as follows:— 

“Where ....... the transferee has in part per- 
formance of the contract taken possession of the 
property or any part thezeof, or the -transferee | 
being already in possession, continues in poosess- 
sion in part performance of the contrac? and has 
dons some act in furtherance of the contract...... | 
.. then notwithstanding that the contract though 
required to be registered has not been registered 
& a Na the transferor or any person claiming under 
him shall be debarred from enforcing againt the 
transferee and “persons claiming under him any 
right in respect of the property of which the 
transferee has taken or continued im possz:ssion, 
Other than a right expressly provided by the terms 
of the contract: Provided that nothing in this 
section shall affect the rights of a transferee for 
consideration who has no notice of tle contract or 
of the part performance thereof.” 

Learned Counsel for the petitioners has 
argued for the purposes of this part of his 
case only, that the mortgagees are in this 
case claiming under Said Ahmad. Even 
if the morigagees were the representa- - 
tives of Said Ahmad, they did not inthe ` 


mortgage suit seek to enforce any Tig.t 


against Musammat Sardar Begam or any 
person claiming under her, nor in the 
present case are they attempting to enforce 
any such rignt; they are merely defending 
their rights against a suit brought by 
Musammat Sardar Begum. On the other’: 
hand if the mortgagees are not claiming 
under Said Ahmad, it is clear that they 
are protected by the proviso to s. 58-A as 
no suggestion has been made that they ' 
had notice of any contract or part per 
formance as between the petitioner and her 
husband ‘The provisions of the Transfer 
of Property Act are not in force in this 
Province but its principles are applied us 
being principles of justice, equity and good 
conscience. We have not considered it 
necessary to go into the question of whe- - 
ther a petition for revision can be enter- 
tained in this case, for it is clear that the 
petitioner must fail on the meriis of her 
application. For these reasons we accept 
the two appeals and setting aside the 
decrees of the District Judge, restore thosc 
of the trial Court. We dismiss the peti- 
tion for revision. The defendants Bhagat 
Amir Chand-Lakhmi Chand will have 
their costs from the plaintiffs in each case.’ 


Other defendants will bear their own 
costs. 
N. Order accordingly. 
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LAHORE HIGH COURT 
Civil Execution First Appeal No. 
29] of 1936 
December 17, 1936 
Jat LAL, J. 
DAVINDAR SINGH—DEOREE-HOLDER 
— APPELLANT 
VETSUS 

COURT or WARDS or tan ESTATE or 
LACHHMI DEVI— JUDGMENT- DEBTOR— 


RESPONDENT 

Punjab Court of Wards Act {II of 1903), ss. 26, 
31 (2)—S. 26, if includes certificate signed by decree- 
holder and produced in Court to the effect that his 
claim against estate has been admitted—Form of 
certificate—Mere intimation by Deputy Commissioner, 
whether enough, ` 

Section 31 (2), Punjab Court of Wards Act, merely 
provides for the production of a certificate that the 
claim has been preferred as required by s. 26; it 
‘does not say that the certificate should be from any 
particular official or that it’ should not be by the 
decree-holder himself, The section is wide enough 
to cover the case of a certificate signed by the 
decree-holder and produced in Court to the effect 
that the claim has been submitted to the Deputy 
Commissioner as required by s. 26 of the Panjab 
Court of Wards Act. 

The law does not provide for any form of a certi- 
ficate and the mere intimation by the Deputy 
Commissioner given to the Court, in which the exe- 
cution proceedings are pending isa sufficient com- 
pliance with the provisions’ of s. 31, sub-s, (2), if 
a certificate from the Deputy Commissioner is con- 
templated by that sub-section. 

_ O. Ex. F. A. from the order of the Senior 
ao Judge, Lyallpur, dated June 29, 


Mr. Mehr Chand Mahajan, for the Appel- 
ant. 

Mr. Achhru Ram, for the Respondent. 

Judgment.—The appellant Sardar Da- 
vindar Singh has a decree against Sardarni 
Lachhmi Deyi of Vahali. He applied for 
execution of that decree but in the meantime 
superintendence of the estate of the 
Sardarni was taken over by the Court of 
Wards under the provisions of the Punjab 
Court of Wards Act (1903). The execution 
proceedings were consequently stayed. 
Subsequently, however, on September 2, 
1935, the decree-holder‘made an application 
to the execution Court praying that the 


execution proceedings be continued because 


he had notified his claim as required by 
s.26 of the Punjab Court of Wards Act to 
the Deputy Commissioner. A certificate to 
this effect was filed along with this applica- 
tion. An objection to the resumption of the 
execution proceedings was raised on 
behalf of the Court of Wards on the ground 
that the proceedings could nct be continued 
in the absence of a certificate, from the 
Deputy Commissioner that the claim had 
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been notified in accordance with s. 26 of the 
Punjab Court of Wards Act. 

Section 26 provides thatafter a notification 
relating to the assumption of the estate of a 
person by the Court of Wards has been 
published, the Deputy Commissioner shall 
publish a notice calling upon all persons 
having claimed against the ward or against 


. the property under the superintendence of 


the Court of Wards to notify the same in 
writing to such Deputy Commissioner 
within six months from the date of the 
publication of the notice. Subsequent to 
the presentation of the claims, under s. 28, 
the Deputy Commissioner is empowered to 
admit or to disallow them. 

Section 31 must be quoted in extenso: It 
reads:— 

“Nothing contained in this Chapter shall be 
deemed to empower the Deputy Commissioner to 
disallow any claim, notified under s. 26, which ia 
based upon a decree passed by any competent 
Court, and any such decree may be proved by tha 
production of a certified copy of the same accompani- 
ed by a certificate from the proper Court that such 
decree remains unsatisfied.” 

““2) On the publication of a@notice under s, 26, 
all suits and all proceedings in execution of any 
decree against a ward or as affecting any property 
under the superintendence of the Court of Wards 
then pending in any Civil Court shall be stayed until 
the plaintiff or the decree-holder files a certificate 
that the claim has been notified in accordance with 
8. 26." 
It is not necessary to quote sub-s. (3) 
because it relates toa fresh application for 
execution and hasno bearing on the ques- 
tion involved in this case. 


The learned Senior Subordinate Judge 
has allowed the objection of the Court of 
Wards that the execution proceedings 
cannot proceed because the provisions of 
s. 31, cl.(2) have not been complied with in 
this case. Before him in addition to the 
certificate filed by the decree-holder himself 
along with his application of September 2, 
1935, reliance was placed on two documents: 
One is a pest card addressed to the decree- 
holder purporting to be issued by the Court 
of Wards admitting his claim; the amount 
admitted is specified in the post card: 
The other is a letter addressed by the 
Deputy Commissioner to the Senior Subordi- 
nate Judge. In that letter he has notified 
to the Senior Subordinate Judge that he bas 
admitted the claim of appellant for the 
figure mentioned by him. There is no 
dispute about the figure but the learned 
Judge below is of opinion that a formal 
certificate from the Deputy Commissioner 
should have been produced and filed with 
the application to continue the execution 
proceedings, 
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In my opinion, the view of the learned 
Senicr Subordinate Judge cannot be 
sustained. Itis irue tkat in practically all 
the cases which have been cited, it has been 
assumed that a certificate under s. 31 (2) 
must be from the Deputy Commissioner but 
the point has never been judicially adjudi- 
cated upon. The section itself merely 
provides forthe prcduction of a certificate 
that the claim has been preferred as required 
by s. 26; it does not say that the certificate 
should be from any particula:: official or that 
it should not be by the decree-holder 
himself. In my opinion, the section is 
wide enough to cover the case of a certi- 
ficatie signed by the decree-holder and 
produced in Court to the effect that the 
claim has been submitted to the Deputy 
Commissioner as required by s. 26 of the 
Punjab Court of Wards Act. 

The learned Counsel for the appellant has 
advanced another argument in support of 
his contention that a certificate of the Court 
of Wards or of the Depuly Commissioner is 
not legally necessary. That argument is 
based cn a reading of s. 31, sub-s. (1) which 
provides that in the case cf a decree tke 
Deputy Commissioner must recognise a 
claim of the decree-holder if it is supported 
by a certified copy of the decree and 
certificate from the proper Court that such 
decree remains unsatisfied. The ccntention 
of the learned Counsel is thatif the inten- 
tion cf the Legislature had been that ihe 
certificate should be frcm the Deputy 
Ccmmissioner or frcm any specified cfficial, 
provisicn wculd have keen made in sub- 
s.(2)in ike same manner as it has been 
made in s 31, sub-s. (1), that a certificate 
that the decree has not been satisfied should 
be from the proper Court. There appears 
to be force in this contention also. But I 
am unable to hold that sub-s. (2) read alone 
lays down that a certificate should be from 
the Court of Wards. 

In the present case the Deputy Commis- 
sioner has written to the Subordinate Judge 
that the claim has been preferred to him 
and it has been recognised by him. The 
law dces not provide for any foim of a 
certificate and the mere intimation by the 
Deputy Ccmmissicner given to the Court, in 
which ibe execution preceedings are pend- 
ing is a sufficient compliance with the 
pic visicr s cfs. 3], sub-s. (2), if a certificate 
jram tle Deputy Cen missicner is ecn- 
templated by that sub-secticr. On brih 
these points, therefore. I em of cpinicn that 
the vicw of tbe learned Subordinate Judge 
is inccrrect. I hold that a certificate filed 
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by the decree-holder himself is sufficient ` 


compliance with the provisions of s. 3l, 
sub-s. (2), and in this case there is a 
certificate by the Deputy Commissioner that 
the claim has been preferred to him as 
required by s. 26 of the Punjab Court of 
Wards Act. No other point was raised 
before me. 

I accept this appeal with costs and set 
aside the order of the Subordinate Judge 
and send the case back tohim with the 
direction to proceed with the execution of 
the decree in accordance with law. The 
parties have been directed to appear before 
the Senior Subordinate Judge on January 11, 
1937. l : 

D. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1449 of 1935 
February 4, 1637 
BENNET, J. 

L. RAM CHANDRA—DEFENDANT— 
APPELLANT 
VETS 8 
L. ASA RAM AND ANOTHER-—~PLAINTIFFS— 
RESPONDENTS 

Adverse possession—Ingredients—Held on facts that 
there was no acquisition of title by adverse possession 
—Second appeal—Adverse possesston—Mixed question 
of law and fact. | 

For acquisition of title by adverse pcssession, the 
p'aintifi must prove that the pcssession was open, ex- 
elusive and continuous for 12 years. 

A co-sharer in a mahal instituted a suit for a 
declaration that he was the owner of a certain 
plot of waste land adjoining the defendant’s house. 
The plot wasin proximity to the abadi and for more 
than 12 years the plaintiff had been tying his cattle 
on that plot and had also stored certain logs of wood 
on the plot, the logs merely lying on the ground and 
not in any house Atone time the plaintiff did in- 
tend to make a house on the plot andhe began certain 
foundations but he abandoned that intention many 
years ago and no house was erected and those founda- 
tions were not visible on the surface but are covered 
over by the ground. Theland was being used by the 
defendant as a passage to his house : 

Held, that there was no exclusion ofthe owncr from 
making use of the land, in the same way as he was doing 
before the plaintiff began the occupation thereof. 
The acts ofuser by the plaintiff, i. e.,tying the cattle, 
etc., did not also constitute exclusion of the defendant, 
inasmuch as these acts were not enough to prevent the 
defendant from passing over the plot. Notitle by 
adverse possession, therefore, could be acquired by 
the plaintiff. Framji Cursetjt v. Goculdas Madhowjt 
(2), Chandan v. Bahadur (3), Mansa v. Khushalt Ram 
(4), Lakhu v. Lal Singh (5) and Daya Shankar v. Debt 
Din 46), relied on. H. Vekantakristanamacharyulu v. 
Ismoil Sahib (1), distinguished. 

Tle question cf adverse possession is a mixed 
questicn of Jaw and Jactund, therefcre, it is fcr the 
High Ccurt in second appeal todccide wlether on 
the facts found by the lawer Appellate Ccurt the 
possessicn of the plaintiff has been such as would con- 
stitute adverse possession in law, 
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S. C. A. from a decision of the 2nd Sub- 
neon Saharanpur, dated September 16, 


, Messrs. P. L. Banerji and S. K, Mukerji, 
for the Appellant. 

Dr. K, N. Katju and Mr. G. 8. Pathak, 
for the Respondents. 
- Judgment.—This is a second appeal by 
defendant against a decree of the lower 
Appellate Court in favour of the plaintiff 
declaring that the plaintiff has acquired 
title by adverse possession to 8 biswas of 
land in plot No. 330 in Mahal Baru Mal, 
Mauza Koter contiguous to the abadi but 
“not forming part of the abadi. The trial 
Court decreed in favour of the defendant. 
The Courts below have not, however, clearly 
stated how the case arose. The order of 
April 28, 1933, by an Assistant Collector 
shows that there was a suit for perfect 
partition of this Mauza Koter, whether of 
this mahal or of other mahals also is not 
stated, and in that partition case an objec- 
tion was made by the plaintif claiming 
proprietary title and hie order js: 

“I direct the objector to file a declaratory suit in 


the Civil Court within three months and get a 
declaration,” 


Now such an order is passed under 
S. 111, Land Revenue Act, on the objec- 
tion by a recorded co-sharer in the mahal 
which is the subject of the partition suit. 
If the plaintiff had not been a re- 
corded co-sharer in that mahal then 
the claim would not have been the sub- 
ject of an order of this nature as the order 
would probably have been that the partition 
Court would take no notice of the claim 
until it was established in a Civil Court, 
but there would be no question of a limit 
of three months. Learned Counsel for the 
plaintif- respondent also admitted that his 
client was a co-sharer in this mahal. In 
1922 there was an exchange of this par- 
ticular plot and it was given by Sha- 
kumber Devi to defendant No. 2 who is 
the contesting defendant and appellant. It 
has not been shown whether prior to that 
exchange tha plot was in the same khewat 
number in which the plaintiff is a co- 
sharer and this exchange was within 12 
years of the suit in 1933. But it is ap- 
parently common ground that the plot 
is not now in the khewat number in 
which the plaintiff is aco-sharer although 
the plaintiff is a co-sharer in the mehal 
in which this plot is situated. The ins- 
pections and findings of the Courts below 
show that the plot is in proximity to the 
abadi and the facts found by both the 
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Courts are that for more than 12 years 
the plaintiff has been tying his cattle on 
that plot and has also stored certain logs 
of wood on the plot, the logs merely lying 
on the ground and not in any house. At 
one time apparently the plaintiff did in- 
tend to make a house on the plot and he 
began certain foundations but he aban- 
doned that intention many years ago and 
no house was erected and as the inspec- 
{ion note of the Munsif shows, those 
foundations are not visible on the surface 
but are covered over by the ground: 

“It was also admitted by the parties that on the 
noith and on the east in the disputed land there 
are foundations of two walls which were never 
completed. At present the foundations are covered 
with earth.” ' 

Certain carts, charpoys and wooden 
cattle-troughs were also found ‘on the 
ground and there were cattle tied to pegs, 
but the record is silent as to the number 
of cattle. Now the area of 8 biswas is 
1 of an acre, in which there are 32 biswas 
and this area of + of an acre contains 
1,210 square yards: in other words, the 
dimensions of the plot would be 30 yards 
by 40 yards. This is a very considerable 
area, and it would require a great many 
cattle to cover that area. So it is apparent 
that if the plaintiff merely possesses a dozen 
orso of cattle, they would occupy only a 
small portion of the area. The question of 
adverse possession is a mixed question of 
law and fact and, therefore, it is for this 
Court in second appeal to decide whether 
on the facts found by the lower Appellate 
Court the possession of the plaintiff has been 
such as would constitute adverse possession 
in law. Learned Counsel for the plaintiff- 
respondent admitted that such possession 
must be open, exclusive and continuous. 
Now there is no doubt that the possession of 
the plaintiff has been found to be open and 
to be continuous. It remains to be seen 
whether the possession of the plaintiff can 
be said to be exclusive. Learned Counsel 
for the plaintiff relied on a ruling reported 
in H. Vekantakristanamacharyulu v. Ismail 
Saheb, 21 Ind. Gas. 765 (1) That was a 
ruling in which the party claiming adverse 
possession had erected a tatti wall round a 
piece of land and made use of this area as 
his backyard, and it was held that this 
excluded the owner and did amount to 
adverse possession. But in the present case 
the wall which as originally intended by the 
plaintiff was not brought above ground and, 
therefore, there was no exclusion of the 


(1) 21 Ind. Oas, 766. 
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owner in the present case. It appears to 
me that having regard to the area of 8 
biswas the mere presence of cattle for 
certain periods of the day when the cattle 
were not working in the fileds and their 
presence at night would not exclude the 
defendant, the owner of the ground, from 
making the same use of the ground which 
he or his predecessors had made before the 
occupation of the plaintiff began. As the 
piece of ground was merely waste piece of 
ground adjoining to the house of the defen- 
dant, the use which the defendant had pre- 
viously made of thé ground was apparently 
no more than to pass over it from his house. 
The presence ofthe cattle tied on portions 
of this considerable area would not, in any 
way, prevent the defendant from still con- 
tinuing to pass over that piece of ground, 
nor would the presence of pieces of wood 
stored there by the plaintiff. There was, 
therefore, in my opinion no exclusion of the 
defendant or his predecessors by the acts 
of the plaintiff. Onthe other hand learned 
Counsel for the defendant-appellant relies 
on the following rulings: Framji Cursetjt 
v. Goculdas Madhowji (2). In that case 
there was occupation by the claimant for 
adverse possession by erecting a privy and 
sheds for his cows, goats, fowls, etc., and a 
hut for a ghariwallah, structures of a purely 
temporary character and it was held that 
such a user of the land, which was like the 
present uncultivated land, would not amount 
to any adverse possession. 


In Chandan v. Bahadur, 68 Ind. Cas. 263 
(3! it was laid down that the mere storage 
of bricks and wood and the tethering 
of cattle on a vacant site of a village 
would not constitute adverse pcssession. In 
Mansa v. Khushalt Ram, 69 Ind. Cas. 4 (4), 
it was held that storing fodder and tethering 
cattle and grazing cattle on a piece of waste 
land did not amount to adverse possession. 
In this Court it has been held in Lekhuv. 
Lal Singh (5), by a learned Single Judge 
that even the enclosing of a plot of waste 
land for the purpose of keeping cattle in it 
would not amount to adverse possession 
against the zemindar. The well in that 
case was 11 feet in height and the material 
involved is not mentioned. In another case 
which came before me recently, reported in 


(2) 16 B 338. 

d) 68 Iud. Cas, 263; AIR 1922 Lah. 6£; 62 PLR 
1944; 4 Lah, LJ 16b;4 UPLE(L) 106, dd PWR 

(4) 69 Ind, Cas. d; A I R1923 Lah, 25, 58 P LR 1922; 
4 Lah. L J 467. 

(5) A I R 1923 All. 399; 71 Ind, Cas, 265, 
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Daya Shanker v. Debi Din (6), the person 
claiming adverse possession had set up a 
tiled shed and kept coal and ashes in it and 
I keld that such a construction did not 
amount to adverse possession but there was 
only a temporary occupation. For these 
reasons I consider that the decision of the 
Court below was not correct and that the 
plaintiff has failed to establish that he had 
title by adverse possession. I may point 
out that the decision of this’ case is of very 
little importance to the parties because 
even if itis held that the plaintiff has not 
got title to this portion of ground, it is open 
to the Revenue Court in making a partition 
toallot this particular plot to the plaintiff as 
part of the land to be put into his Kura. 
But I do not think that the Revenue Court 
will give a larger share of the mahal to the 
plaintiff merely if ke were able to establish 
title by adverse possession. The plaintiff 
andthe contesting defendant are both co- 
sharers in the mahal under partition and 
if for example the plaintifi’s house were 
twice the size of the defendant's house, that 
fact would be taken into account in the 
area of thé abadi to be allolted to each co- 
sharer, and the defendant would obtain an 
equivalent portion of the abadi on the 
ground that his house was smaller than the 
house of the plaintiff. But as the matter 
has beenraised in the Civil Court I decide 
in accordance with the principles of civil 
law and I hold that the plaintiff has failed 
to establish a title by adverse possession, 
and, therefore, I allow this appeal with 
costs throughout and I dismiss the suit of 
the plaintiff. Permission is granted for a 
Letters Patent Appeal. 


D. Appeal allowed. 
(6)1937 A W R46; 169 Ind. Cas. 151; 1987 R D 52; 
(1937) A LJ 131; A I R 1937 All. 238; 1937A LR 
456; 9 R A 713. 





PATNA HIGH COURT 
Letters Patent Appeal No, 12 of 1936 
COURTNEY-TERRELL, O. J. AND JAMES, J. 
February 3, 1937 
RASHIK LAL SAHU AND ANOTA ER— 
APPELLANTS 
versus 
Babu SURPAT SINGH AND ANOTHER 


RESPONDENTS 

Record of Rights—Presumption—Entry that land 
was held rent-free—Landlord showing that land fall 
within his proprietary right—Presumption, tf gil 
inter- 
petation on Privy Council ruling—~It must be fol- 
lowed unless dissented from by targer Bench. 

Even though the landlord had succeeded in show- 
ing that the land in question fell within his pre- 
prietary 1ights, the presumption given” by the 
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Record of Rights to the entry that the land was 
held rent-free should not be taken as rebutted. 
Kameshwar Singh Bahadur v. Sakhawat Ali (5), 
dissented from. Stonewigg v. Kameshwar Narayan 
Singh (2) followed. Surpat Singh v.Gena Jha, 162 
Ind. Cas. 999, Reversed. 

It is desirable that the interpretation put on a 
certain ruling ofthe Privy Council, by a Bench of 
the High Court should be followed unless a larger 
Bench should dissent from that interpretation. 


L. P. A. against a judgment of Mr. Justice 
Wort, dated February 24, 1936, reported 
in 162 Ind. Cas. 999. 

Mr. D. L Nandkeolyar, for the Appel- 
lants. 

Mr. J.C. Sinha, for the Respondents, 

Courtney-Terrell, C. J.— This Letters 
Patent Appeal is brought by the defendant- 
appellant against a decision of Wort, J.; 
sitting singly and arises outof a suit by 
the landlord for a declaration that an 
entry intke Record of Rights to the effect 
that the land held by the defendant is 
held rent-free is erroneous and for assess- 
ment ofa fair rent. The suit was dismiss- 
ed by the trial Court and by the first Ap- 
pellate Court, but these decisions were 
reversed by Wort, J. who held that the 
landlord plaintiff was entitled to succeed. 

The substantial point for our consider- 
tion is the effect to be given to the entry 
in the Record of Rights that the land is 
held rent-free, Some difficulty has been 
felt by the Courts by reason of a decision 
of their Lordships of the Privy Council in 
Jagdeo Narain Singh v. Baldeo Singh (1), 
and that decision has been interpreted 
and discussed in subsequent decisions of 
this Court. The first decision of importance 
was given in Stonewigg v, Kameshwar 
Narayan Singh (2). The decision of the 
Privy Council had given rise to the belief 
that it laid down the proposition that the 
presumption of the correctness of the entry 
inthe Record of Rights was rebutted if 
the landlord could show that the land in 
respect of which the suit was brought fell 
within the ambit of his zamindari. Now 
the word zamindari has been somewhat 
loosely used. It may be used in the strict 
sense to denote the land in respect of which 
the landlord hasa proprietary right and 
in respect of which he is assessed to re- 
venue. Itmay also be used in a wider and 
looser sense to mean the land over which 
he has proprietary rights as to part of which 
he is assessed to revenue and as to the 


(1) 2Pat. 38; 71 Ind. Cas, 984; AIR 1922 P O 272; 
49 1A 399; 3PLT605; 36C LJ 499; 32 M LT 1; 
. aren M W N 361; 27 OW N 925; 45 M L J 460 


(PO) 
(2) 11 P LT 444; 71 Ind, Oas. 1022; AIR 1923 Pat. 
840; (1923): Pat. .122; 1 Pat, L R 99, 
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remainder of which he is not assessed to 
revenue but may have the duty of collecting 
fhe cess, andin this wider sense it may | 
be that the zamindari includes both land 
in respect of which the landlord receives 
rent and which is assessed to revenue and 
land in respect of which no rent is paid or 
in respect of which the tenant is not liable 
to pay rent. Ithink that some of the sub- 
sequent confusion has been due to the fact 
that the term has been used, sometimes in 
the one sense and sometimes in the other. 

In the Privy Council decision, as was 
pointed ont by Das, J. in Stonewigg v, Ka- 
meshwar Narayan Singh (2), their Lordships, 
when the decision is examined, were deal- 
ing with a casein whichit wasshown by 
evidence that there was no rent-free land 
within the landlord's zamindari and that 
the land in suit was within the zamindari; 
and asamatter of evidence in that case 
their Lordships took the view that as a 
matter of fact the presumption was rebutt- 
ed. It is entirely a mistake to imagine that 
that decision laid down the broad proposition 
thatif it could be shown that the land in 
suit was part of the landlord’s proprietary 
right, the presumption which the Courts 
are bound under the Bengal Tenancy Act 
io attach to the entry in the record has 
keen rebutted. Indeed if such a broad 
proposition had been intended by their 
Loidships of the Privy Council, it would 
have been in contravention of the express 
terms of the Bengal Tenancy Act. By 
e. 102, para. (jj itis the duty of the officer 
to make an entry in the record as to whe- 


‘ther the land is claimed to be held rent- 


free and whether or not rent is actually 
paid and if not paid whether or not the oc- 
cupant is entitled to hold the land with- 
out payment of rent, andif so entitled, un- 
der what authority. The entries including 
entries of such matters as are prescribed by 
(7) are given presumptive force by 
the Act itself and the proposition in the 
wider and erroneous sense which was at- 
tempted (had their Lordships laid down 
any such proposition) would have meant 
that as between a landlord and tenant 
that the entries in the Record of Rights 
relating to these matters have no presump- 
tive force whatever. 

The view of Das and Kulwant Sahay, JJ. 
in the case reported in Stonewigg v. Ka- 
meshwar Narayan Singh (2) was followed 
and assented to by the judgment of a 
Bench of which I was a member together 

(3) 11 P L T468; 123 Ind. Cas, 386; AI R 1929 
Pat. 748; Ind, Rul. (1930) Pat. 306, 
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with Chatterji, J., reported in Jodha 
Sahu v. Tribena Sahu (3). The same view 
of the judgment of the Privy Council was 
taken by Muhammad Noor and Madan, JJ. 
in so recent a case as in Surpat Singh vV. 
Bhupendra Narayan Singh (4), which was 
decided subsequently to the decision of 
Wort, J. from which this appeal is now 
presented, The learned Judge of this 
Court has made reference to the decision 
of a Bench consisting of himself and Agar- 
wala, J. in Kameshwar Singh Bahadur v. 
Sakhawat Ali 5), and in that case the 
Oourt did not follow the decisions of this 
Court reported in Jodha Sahu v. Tirbena 
Sahu (3), notwithstanding that those de- 
cisions were cited to the Court. Now in the 
decision given by the learned Judge to 
which I have just referred, it would seem 
that a point of principle in the matter of 
Judicial decisions was not given its proper 
weight. The decision of the Privy Council 
had been interpreted in the two cases re- 
ported in Stonewigg v. Kameshwar Narayan 
Singh (2) and Jodha Sahu v. Tirbena Sahu 
(3), and it was in the circumstances, there- 
fore, desirable that the interpretation 
placed by the Court upon the Privy Council 
decision should be followed unless a larger 
Bench should dissent from that interpreta- 
tion. The learned Judges there, like Wort, 
J. in the particular case before us, seem 
to have reverted to and followed the con- 
tention that the decision of the Privy 
Council was to be given to have laid down 
the principle that when onée the landlord 
had succeeded in showing that the Jand in 
question fell within his proprietary rights 
the presumption given by the Record of 
Rights to the entry that the land was held 
rent-free should be.taken asrebutted. In 
view of the decisions in Stonewigg v. Ka- 
meshwar Narayan Singh (2), and Jodha 
Sahu V. Tirbena Sahu (3), that opinion as 
to the meaning ofthe decision of the Privy 
Council was not open to a Bench of two 
J udges sitting in this Court. The plaintiffs 
in this case did attempt to prove by the 
evidence of a patwari that the land in reg- 
pect of which the suit was brought was in 
fact assessed to rent, but this evidence 
was not believed and in the circumstances 
therefore, the entry in the Record of Rights 
should have prevailed and the defendant 
should have been held to have held his 
land rent-free and the plaintiff's suit should 


(4917 PLT 824; 166 Ind. Cas. . 

PDR a Iga e an 
; d. Cas. ; : 

Pat, 96; 3 B R 283; 9 R P 396 s. 238; A I R 1937 
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accordingly have failed. For these reasons 
would allow the appeal, set aside the 
judgment of the learned Judge of this 
Court and restore the judgments of the trial 
Court and the first Appellate Court with 
costs throughout. 
James, J.—I agree. l 
D. Appeal allowed, 
LAHORE HIGH COURT ° 
Civil Revision Petition No. 358 of 1936 
December 15, 1936 
TEK CHAND, J. 
SHIAM SINGH—PLAINTIFE—PETITIONER 
VETSUS 
KUNDAN SINGH—Derenpant— 


RESPONDENT 
Punjab Regulation of Accounts Act (I of 
1930), s. 4—Whether applies to case where plaintiff 
is a contractor. 

Provisions of s. 4, Punjab Regulation of Accounts 
Act, are inapplicable to a case where the plaintiff is 
a contractor, and not a money-lender. 


C. R. P. against the decree of the Judge, 
ae Cause Court, Simla, dated April 22, 
1936. 

Mr. Krishna Swarup, for the Petitioner. 

Judgment.—The plaintiff brought a suit 
against the defendant for the recovery of 
Rs. 250 principal and Rs. 33-4, interest, 
alleged tobe due on loans advanced as 
evidenced hy entries in the plaintiff's baht 
duly signed by the defendant. The defen- 
dant pleaded that the suit was premature, 
as ithad been agreed that the defendant 
could repay the amount due at any time in 
three years. He also prayed for instal- 
menis. 

The Judge, Small Cause Court, decided 
the first point against the defendant as 
he produced no convincing evidence to 
provethe alleged agreement to re-pay at 
any time in three years. He also found 
that there was no adequate ground for 
allowing instalments. He, however, held 
that the plaintiff was a “‘money-lender” and 
ashe kept no accounts, he was not entitled 
to interest and costs under the Punjab 
Regulation of Accounts Act. He accord- 
ingly passed a decree for Rs. 250 the prin- 
cipal amount advanced plus annas 4 costs of 
notice or Rs. 250-4 in all. 

The plaintiff has filed a petition for 
revision. in this Court, urging that interest 
and costs should have been allowed, as the 
Punjab Regulation of Accounts Act did 
not apply to this case. The respondent has 
been served but is not present. 

The defendant in this case is admittedly 
a contractor. The lower Court purported 
to act under s. 4ofthe Punjab Regulation 
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of Accounts Act, which provides that not- 
withstanding anything contained in any 
other enaciment in force for the time being 
im any suit or proceeding relating to a 
“loan”, the Court shall disallow the whole 
or a portion of the interest and shall dis- 
allow costs, ifthe plaintiff is a “creditor” 
as defined in the Act and hasnot complied 
with the duly cast on him to maintain and 
furnish accounts as laid down in s. 3 of 
the Act. Section 2 (vit) of the Act. defines 
& ‘loan’, and specifically provides that it 
Shall not include, (inter alia), a loan ad- 
vanced toatrader. ‘Trader’ is defined in 
cl. (ix) as including s contractor. The 
defendant is admittedly a contractor. In 
these circumstances it is clear that the 
present suit didnot relate to a‘loan’ as 
defined in the Act. The provisions of s. 4, 
therefore, were inapplicable and interest 
and costs could not have been disallowed 
by reason of the plaintiff's failure to com- 
ply with the provisions of s. 3. 

_ The rate of interest is clearly mentioned 
inthe various writings in the plaintiff's 
bahi signed by the defendant himself in 
his own hand. The defence onthe merits 
put forward by the defendant, was not 
substantiated. There are no grounds why 
the plaintiff should not get interest and 
costs. 

_ I accept the petition for revision and in 
modification of the decree of the Court 
below, pass a decree for Rs. 285-4 with 
costs in both Courts against the defendant. 

D. Petition accepted. 





RANGOON HIGH COURT 
Second Civil Appeal No. 259 of 1936 
January 11, 1937 
LEACH, J. 

MA WE GYAN~—AppELLANT 
VETSUS 


. MAUNG THAN BYU—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 32, O. XXXII, r. 3—Decree for restitution of con- 
jugal rights—Sale of property before it was under 
attachment for 3 months — Legality of — Minor— 
Decree against, without appointment of guardian 
ad litem—H fect of — Limitation Act (IK of 1908), 
Sch. I, Arts. 166, 181—Applicability — Sale void for 
want of jurisdiction—Nature of application required 
—Limitation. 

The Code of Civil Procedure does not empower the 
Court to change a decree for the restitution of con- 
jugal rights into a decree for the payment of money. 
All that it empowers the Court to do is to sell the 
property attached and out of the proceeds allow the 
decree-holder compensation. But this is subject 
to the condition that the attachment must have been 
in force for a period of three monthe or for such 
further period not exceeding twelve months as the 
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Court may have decided, Where, therefore, before 
the property has been under attachment for three 
months, it is ordered to be sold, treating the decree 
as one for payment of money, the sale is void the 
Oourt having no jurisdiction to order the sale. Raghu- 
nath Das v. Sundar Das (1) and Gopal Chunder 
Chatterjee v. Gunanont Das (2), relied on. 

The Court cannot dispense with the appointment 
of a guardian ad litem of a minor defendant and a 
decree passed against a minor who is not properly 
represented is a nullity. 

Article 166, Limitation Act can only apply where it 
is necessary to have a formal order setting aside the 
sale. Itis clearly not necessary where the sale wasa 


nullity. 

When the sale is void for want of jurisdiction, the 
applicant need not apply for an order asking the 
decree-holder to deliver the property to him. If such 
an application is made, it is governed by Art. 181 and 
not by Art. 166. Thenature of the application is not 
affected by the mere fact that he has also asked for 
setting aside the sale, 

. ©. A. against the decree of the 
ee Court, Kyaukpyu, dated March 10, 
Mr. Sein Tun Aung, for the Appellant. 

Judgment.—On December 3, 1934, in 
Suit No. 93 of 1934 of the Township Court 
of Myebon, the respondent obtained a 
decree for restitution of conjugal rights 
against the appellant whom he had married 
in 1931. On December 4, 1984, the res- 
pondent applied to execute the decree 
and on February 1, 1935, certain property 
belonging to the appellant was attached. 
On February 28, 1935, the costs due to the 
respondent under the decree were paid into 
Court and were withdrawn by him. The 
appellant did not, however, return to her 
husband and on April 4, 1935, the Court 
ordered a sale proclamation to issue, 
treating the decree as a money decree for 
the payment of Rs. 1,000. The Township 
Court greatly erred in so doing. On July 
22, 1935, the auction took place and the 
decree-holder was declared to be the pur- 
chaser of the property for the sum of 
Rs. 1,000. On August 26, 1935, the Court 
passed an order confirming the sale. On 
March 5, 1936, the appellant filed an ap- 
plication in which she asked that the sale 
be set aside and the property be restored 
to her. The Township Court dismissed 
the appliGation, holding that the case was 
governed by Art. 166, Limitation Act, which 
provides that the period of limitation for 
an application to set aside a sale in exe- 
cation of a decree shall be one month 
from the date of sale. The appellant 
appealed to the District Court of Kyaukpyu, 
but the District Court dismissed the appeal, 
agreeing with the view of the Township 
Court that Art. 166 applied. The appel- 
lant contends that the Courts below have 
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erred in applying Art. 166 and that the 
artitle which governs the case is Art. 181, 
which prescribes a period of limitation of 
three years. For reasons which I shall 
state, I consider that the appellant’s con- 
tentions are well founded. 

In the first place it is necessary to exa- 
mine certain of the provisions of O. XXI, 
r. 32, Civil Procedure Code, sub-r. (1) of 
that, rule provides that where the person 
against whom a decree for restitution of 
conjugal rights has been passed has had 
an opportunity of obeying the decree and 
has wilfully failed to obey it the decree 
may be enforced by the attachment of his 
property. Sub-r. (3), as amended by this 
Court under its powers, states that where 
any attachment under sub-r. (1) has re- 
mained in force for three months or for 
such further period not exceeding one 
year in the whole, as may be fixed by the 
Court on the application of the judgment- 
debtor, if the judgment-debtor has not 
obeyed the decree and the decree-holder 
has applied to have the attached property 
sold, the property may be sold and out of 
the proceeds the Court may award to the 
decree-holder such compensation as it thinks 
fit and shall pay the balance, if any, to 
the judgment-debtor on his application. 
The Ccde of Civil Procedure does not em- 
power the Court to change a decree for 
the restitution of conjugal rights into a 
decree forthe payment of money. All that 
it empowers the Court to do is to sell the 
property attached and out of the proceeds 
allow the decree-holder compensation. But 
this is subject to the condition that the 
attachment must have been in force for 
a period of three months or for such further 
period not exceeding twelve months as the 
Court may have decided. In this case the 
Township Court ordered the property to be 
‘sold before it had been under attachment 
for three months, wrongly treating the 
decree as being one for the payment of 
money. The Court had no jurisdiction to 
order the property to be sold in the cir- 
cumstances and the sale was, there void 
for want for jurisdiction. It was not a 
matter of mere irregularity which would 
render the sale voidable if action were 
taken in time. The Court had no jurisdic- 
tion to order the sale to take place and 
the sale was, therefore, ab initio a nullity. 
If authority is wanted for this view it is 
to be found in Raghunath Das v. Sundar 
Das (i). That case had reference to O. XXI, 
r. 33, Oivil Procedure Code, but the prin- 
ciple involved is the same. Order XXI, 
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r. 22, provides that where an application 
for execution is made more than .cne year 
after the date of the decree (this Court 
has fixed the period at three months), the 
Court executing the decree shall issue a 
notice to the person against whom execu- 
tion is applied for, requiring him to show 
cause on a date to be fixed why the decree 
should not be executed against him. In 
Raghunath Das v. Sundar Das (l) their 
Lordships of the Privy Council expressly 
approved of the decision of the Calcutta 
High Court in Gopal Chunder Chatterjee 
yv. Gunamoni Dasi (2) where it was held- 
that the issuing of the notice was a con- 
dition precedent to the execution of the 
decree. In other words the giving of notice 
was necessary to confer jurisdiction on the 
Court to order execution. 

There being no jurisdiction in the Town- 
ship Court to sell, it could give no title to 
the property to the respondent and there 
being no valid sale, it is not necessary for 
the appellant to apply to have the sale set 
aside. If it were necessary, Art. 166, 
Limitation Act, would constitute an insur- 
mountable obstacle. At one time there 
was a conflict between the Calcutta High 
Court and the Madras High Court on the 
question whether Art. 166 applied to an 
application made unper s. 47, Civil Pro- 
cedure Code. In Satish Chandra vw. Nishi 
Chandra Dutta (3) a Bench of the Calcutta 
High Court held that an application under 
s. 47, Civil Procedure Ccde, for setting ` 
aside the sale of a property on the ground 
that it did not belong to the original judg- 
ment-debtor - was governed by Art. 166 
and not by Art. 181, The Madras view 
was that Art. 181, applied to such an 
application by a judgment-debtor: see 
Seshagiri Rao Y. Srinivasa Rao (4) and 
Rajagopala Ayyar v. Ramanujachariar 
(5). The controversy was, however, settled 
by an amendment of the Act in 1927 which 
had the effect of making Art. 166 applic- 
able to applications of this nature by a 
judgment-debtor. But it is obvious that 
Art. 166 can only apply where it is neces- 
sary to have a formal order setting aside 

(1) 4LIA 251; 24 Ind. Cag. 304; A I R 1914 P O 129; 
4920479: ISO W N 1058;1L W 567; 27 M L J 150; 
16M L T 353: (1914) M WN 7417; 16 Bom. L R 814; 
20 OL J 555; 13 A L J 151 Œ ©). 


(2) 20 O 370. 
(3) 46 C 975; 54 Ind. Cas. 43l; AI R1920 Cal. 
165 


(4) 43 M 313; 56 Ind. Cas. 260; A I R 1920 Mad. 402; 
38 M L J 62; (1920) M W N 127. 

(5) 47 M 288; 80 Ind. Cas. 92; A I R 1924 Mad. 431; 
a LJ 10419 L W 179; (1924) M W N 182; 34ML 
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the sale. It is clearly not necessary here 
as the sale was a nullity. It was only 
necessary for the appellant to ask the 
Court to order the respondent to deliver 
back to her the property on the ground 
that he had obtained no title to it and this 
is what she asked for in her application. 
It is true that ehe also asked that the sale 
be set aside, but this prayer was not re- 
quired and does not alfect the real nature 
of the application; when properly construed, 
the application is one for an order direct- 
ing the respondent to deliver to her her 
own property cn the ground that there was 
no valid sale. Anapplication of this nature 
comes within Art. 181 and is, therefore, 
within time. ; 
When she gave evidence the appellant 
swore that her age was 17 years and this 
was not challenged. She was, therefore, 
a minor and a guardian ad litem ought to 
have been appointed under the provision of 
O. XXXII, r. 3, Civil Procedure Ccde. The 
Court’ cannot dispense with the appoint- 
ment of a guardian ad litem of a minor 
defendant and a decree passed against a 
minor who is not properly represented is 
a nullity. This provides an additional ground 
for ordering the property of the appellant 
to be restored to her. For the reasons in- 
dicated, the appeal will be allowed and the 
appellant put in possession of the property. 
She is entitled to costs, not only in this 
Court but in the Courts below. The decree 
will embody an order to this effect. I fix 
Advocate’s costs in this Cotirt at three 
gold mohurs. 
N. Appeal allowed. 


amm, 


ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 335 of 1934 
“August 7, 1936 
CoLLISTER AND BAJPAI, JJ. 
Mufti MUHAMMAD ASLAM KHALIFA 
= MANDI— APPLICANT 


Tersus 

COMMISSIONER or INCOME-TAX— 

OPP.'SsITE PARTY 

Income Tax Act (XI of 1922), s. 3—Body of co- 
owners appointing common rent collector—Body, 
whether becomes ‘association of individuals’ —It must 
have some attributes of firm or partnership. 

Before there can be an association of individuals 
within the meaning of s 3, Income Tax Act, it must 
first be shown that the association has at least 
some of the attributes of a firm or partnership, 
though not in the strictly legal sense of the term. 
The mere appointment by a body of co-owners of a 
common collecting agent will not convert such body 
of co-owners into an “association of individuals” 
Within the meaning of s. 3 of the Act. 
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A mandi consisting of shops, houses and a piece 
of ground on which a market was held was owned 
by various co-owners. They employed a person to 
collect rent and keep accounts. Subsequently, a 
second person was engaged. Sometimes rents were 
collected by ons orthe othsr or by individual cə- 
owners. The authority of the accountants dil not 
extend beyond collecting rents and muintaining 
accounts thereof; some of the co-sharers filed suits 
to recover rent in respect of their shares only: 

Held, that the owners of the mandi were not ‘“‘associa- 
tion of individuals’ within the meaning of s. 3, Income 
Tax Act. In the matter of Messrs. B. N. Elias (5), 
referred to. 


Dr. K. N. Katju and Mr. P. L. Banerji, 
for.the Applicant. 
Mr. K. Verma, for the Opposite Party. 


Order.—The Commissioner of Income- 
tax has on his motion under s. 66 (1), 
Income Tax Act, referred the following two 
questions to this Court for decision : (1) 
Whether on the facts of the case stated 
below (2. e. in his statement of the case) 
the various co-sharers owning the mandi 
known asthe Khalifa Mandi at Allahabad 
constitute an association of individuals 
within the meaning of s. 3, Income Tax 
Act? (2) Ifthe answer to the above ques- 
tion bein the affirmative, whether in view 
of the fact that Mufti Muhammad Aslam 
has subsequently to the issue and service 
of the notice under s.2 (12), Income Tax 
Act, 1922, transferred his proprietary in- 
terest to his wife, the Income Tax Officer 
is debarred from treating him as the 
Principal Oficer of the association within 
the meaning of the section quoted above? 

The Khalifa Mandi consists in some 
shops, houses and a piece of open ground 
„on which a market is held. Ib originally 
belonged to one Mufti Karim Quli who 
died in 1860. It appears that from 1925 
onwards 26 persons have by right of suc- 
cession or transfer been the owners of 
this mandi. Up to 1926 the owners used 
to lease the mandi to thekadars, but in 
that year they appointed a man named 
‘Kanhaiya Lal to collect rents and main- 
tain accounts. These accounts were kept in 
Hindi; but subsequently, for the conveni- 
ence of some of the co-sharers, another 
man, named Abdul Shakoor, was also ap- 
pointed, who wrote in Urdu. It appears 
that Kanhaiya Lal has now resigned, but 
‘we do not know the date of his resigna- 
tion and we do not know ‘whether Abdul 
Shakoor is still in the employment vf the 
owners: As regards question No. (1), the 
learned Counsel for the department con- 
tends that an association of individuals 
within the meaning of s. 3, Income Tax 
Act, will cover any case where a number 
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of persons haye a specified but undivided 
share in property which produces income; 
but he has not been able to show us any 
authority for this definition. Taken by 
itself, if cannot be denied that the ex- 
pression is capable of a very wide inter- 
pretation, but having in view its context 
and the Act as a whole, we do not think 
it was the intention of the legislature that 
the words should have so comprehensive 
a Meaning. Originally the words used in 
the Act were “individual, company, firm 
and Hindu undivided family,” but under 
an Amending Act of 1924 (XI of 1924) the 
words “individual, Hindu undivided family, 
company; firm and other association of ine 
dividuals” were substituted. There is no 
comma after the word “firm” and from 
this as well as from the fact that the 
“Hindu undivided family” have been trans- 
posed to a higher position in the sentence 
it must be inferred that it was the inten- 
tion of the legislature that the expression 
“other association of individuals” should 
be ejusdem generis with the word immedi- 
ately preceding, i. e., the word “firm.” Thus, 
before there can bean association of in- 
dividuals within the meaning of the section, 
it must first be shown that the association 
has at least some of the attributes of a 
firm or partnership, though not in the 
sirictly legal sense of the term. Learned 
Counsel for the department has referred 
us to the following cases: Commissioner 
of Income Tax, Madras v. Mohideen Sahib, 
Bellary (1), Hote Trust of Simla v. Commis- 
sioner of Income Tax, Lahore (2), Commis- 
sioner of Income Tax, Madras v. Mrs. J.V. 
Saldanha (3), Trustees of the Tribune Press 
v. Commissioner of Income Tax (4), In the 
matter of Messrs. B. N. Elias (5) and Mian 
Channu Factories Union v. Commissioner of 
Income Tax, Punjab (6). None of the above 
cases with the possible exception of In the 
matter of Messrs. B. N. Elias (5) is of much 
assistance to usin deciding the questions 
which are laid before us. In the last-men- 
tioned case it was held that persons who 
-have joined themselves together in the 


(1) ATR 1927 Mad. 1052; 108 Ind. Cas. 226; 53 M L 
J 719; 26 L W 655; (1927) MWN 874; 39 MLT 
61 


2. 

(2) 11 Lah. 724; 129 Ind. Oas. 116; A IR 1930 Lah. 
929: 32 P L R 226; Ind Rul. (1931) Lah. 116 

(3: 55 M 891; 138 Ind. Oas.1; AI R 1932 Mad. 378; 
62 M É J 600; (1932) M W N 575; 35 L W 735; Ind. 
Rul. (1932) Mad. 507 (F. BD. 

(4) 16 Lah. 829; 158 Ind. Oas. 306; A I R 1935 Lah, 
570; 37 P L R 88; 8RL 219. 

(5) 63 O 588; 40 C W N 476. 
sa) A I R 1936 Lah. 548; 166 Ind. Oas. 150; 9 R L 

l. 
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purchase of a property and have remained 
joined as owners and for holding and us- 
ing it in order to make gain thereby are 
an association of individuals within the 
meaning of s. 3, Income Tax Act. The 
following observations of the learned Chief 
Justice in that case may with advantage be 
quoted: PS 

“Those words ‘association of individuals’ have to 
be construed in their plain, ordinary meaning. 
There is no difficulty about the word ‘Mdividuals’, 
‘Associate’ means, according to the Oxford Diction- 
ary: ‘to join in common purpose, or to join in an 
action. Did these individuals join in a common 

urpoge, or common action thereby becoming an 
‘association of individuals’? In my view, they did. 
In the first place, they joined together in the pur- 
chase of thie property on January 9, 1920. In the 
second place, they have remained joined as owners 
of this property from the date of the purchase down 
to the present time. Thirdly, they have joined to- 
gether, as the power-of-attorney shows, for the 
purpose of holding this property and of using it 
for the purpose of earning income to the best advant- 


age of them all. 

We now have to see what are the facts 
in the present case. The Commissioner 
of Income Tax at one place states that in 
1925 

“the owners as a body employed one Kanhaiya 


Lal, an accountant and a servant of the former 
lessees, to collect rents and maintain the accounts 


thereof.” 
He then mentions that subsequently a 


second man was employed and he then goes 


on to state: 

“The collections were made generally by the staff, 
but sometimes the co-sharers made them themselves - 
and reported them to the accountants for the pur- 
pose of writing up and adjusting the accounts.” 

It thus appears that the rents were some- 
times collected by one or other of the 
accountants and sometimes by individual 
co-sharers. Thus, although the learned 
Commissioner has stated at the beginning 
that these accountants were appointed by 
the owners as a body, it seems at least 
doubtful whether all the co-sharers had 
consented or were satisfied with their ap- 
pointment. It also appears that there is no 
large measure of agreement among the 
co-sharers. It does not appear from the 
Commissioner's statement of the case that 
the accountants had authority to do any- 
thing more than collect rents and maintain 
accounts. On p. 4 of our printed book we 


read that 
“suits have been filed by some of the co-sharers 


for the recovery of rent in respect of their shares 


only.” : 
Even if the accountants were acting 


under the authority of all the co-sharers, 
we do not think the mere appointment: by 
a body of co-owners of a common collect- 
ing agent will convert such body of co- 
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owners into an “association of individuals” 
within the meaning of s. 3 of the Act, 
We express no opinion as to what the 
position would be ifthe co-owners of an 
income producing property appointed one 
or more persons, whether from among 
themselves or from outside, to perform al] 
the functions of a commen scheme of 
management. For the reasons given we 
are unable to agree with the Income Tax 
Commissioner that the owners of the 
Khalifa Mandi are an “association of indi- 
viduals” within the meaning of s. 3, Income 
Tax Act. This is our reply to question 
No. (1) of the reference. In this view of 
the first question, the second question does 
not fall to be decided. The assessee will 
be entitled to his costs from the depart- 
ment. Mr. Kamla Kant Verma on behalf 
of the department should file his certificate 
within two months. The hearing of this 
case occupied a whole day, 


D. Answer accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 1879 of 1933 
March 12, 1937 
COURTNEY-TERRELL, O. J. AND JAMES, J. 
MUHAMMAD WALIUL HAQ AND OTHERS — 
PLAINTIPFS— APPELLANTS 
Versus 
LUDPUT UPADHYA AND orners— 


DrrenDANTs— RESPONDENTS 

Record of Rights —- Presumption — Land forming 
part of zemindari and entered in record as gair- 
mMazrua-am, whether under control of zemindar—Pool 
butlt on such land— Rights of Brahman custodians to 
collect offering recognised in permanent settlement 
—Landlord,if can interfere— Customary Right—Such 
pool enclosed by tron gates for more than 25 years— 
A distinguished Muhammadan taking casual bath 
—Whether creates customary right in favour of 
Muhammadan community. 

Land forming part of a zemindari estate and entered 
in the Record of Rights as gair-muzrua-am or public 
waste land is not under the control of the zemindar. 

Where a pool or kund is built on such a land and 
the rights of its Brahman custodians to collect the 
offerings to it to the exclusion of others is recognised 
at the permanent settlement, the only presumption 
that can bedrawn isthat the zgemindar has no con- 
trol over the pool. In such cases the zemindar cannot 
interfere with the pool. 

And where such a kundforming part of the precincts 
of a Hindutemple is kept in repairs by its Brahman 
custodians and is enclosed completely by iron gates 
for more than 23 years, a casual bath ofa distin- 
guished Muhammadan can hardly be treated as a 
representative bath and such kind of evidence is not 
enough to prove the existence of general customary 
right of all Muhammadans to enter the precincts to 
bathe whenever they pleased. 
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C.A. from the appellate decree of the 
District Judge, Patna, dated September 18, 
1933. 

Sir Sultan Ahmad, Messrs. Khurshed 
Husnain, S. A. Khan, A. H. Fakhruddin, 
H. R. Kazimi, A. A. K. Warsi and S. 
Naimul Haq, for the Appellants. 

Sir Tej Bahadur Sapru, Messrs. K. P. Jay- 
aswal, Murari Prasad, C, P. Sinha, Ram» 
chandra Prasad, Ramnandan Prasad, R. K. 
L. Nandkeolyar and Phulan Prasad Varma, 
for the Respondents. 

James, J.—This is a second appeal from 
the decision of the District Judge of Patna 
affirming the decision of the Subordinate 
Judge. It appears from the findings cf fact 
of the Courts below that frcm some of the 
springs at Rajgithe water has been led by 
artificial channels to artificially constructed 
tanks or pools (kunds) over a number of 
which certain families of Brahmans have for 
generations exercised supervision, and have 
collected the customary offerings from pil- 
grims who bathe at the pools. One of these 
pools is under the supervision of Muham- 
madans and is used by Muhammadans; 
while others are used by Hindus. The pool, 
with which we are here concerned, is entered 
in the survey map as plot No. 2349 and in the 
gair-mazrua-am khatian of the Record of 
Rights it is described as Saptadhara Kund. 
A Hindu temple bearing plot No. 2348 opens 
on to the pool, and access to the pool has been 
guarded by iron gates for a time longer 
than 25 years before the institution of the 
suit. The Courts have found that this kund 
has beenin actual possession of the Brah- 
man custodians (Pandas) from ancient 
times. About 80 years ago one Sitaram, a 
kayestha of Baksanda, introduced some 
improvement in the Saptadhara Kund and 
built the temple of the seven Rishis which 
adjoins it. The Saptadhara Kund is kept 
in repair and is cleaned by the Brahmans 
who receive the offerings of pilgrims and 
are the defendants in this suit. The suit 
was instituted by five Muhammadans, three 
of them residents of Rajgir village and two 
of other villages praying for a declaration 
that they have a right to bathe in the waters 
of the kund whenever they please. The 
Courts have found that the kund is in 
charge of iis Brahman custodians and that 
no general right has been proved of Muham- 
madans or of any persons who are not 
Hindus to enter the sacred precincts for 
the purpose of bathing. The appeal would 
on the face of it appear to be concluded by 
the findings of fact of the Courts below, but 
Sir Sultan Ahmad argues that the law has 
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been misunderstood and that in some res- 
pects the findings of fact are vitiated by 
misunderstanding of the effect of the evi- 
dence. ; 

The entry in the Record of Rights is of 
gar-muzgrua-am within an estate which 
was settled with the Nawabs of Hussain- 
abad temporarily in 1781 and permanently 
eight years later. Sir Sultan Ahmad argues 
that since this pool is shown as lying within 
this zamindari, it shouid be presumed that. 
the zamindar has complete right of control 
and that no such right of control can be 
claimed by the Brahman custodians of the 
pool, but the lower Appellate Court has 
found that the rights of the Pandas were 
recognized at the time of the settlement so 
that although this pool with its adjoining 
temple may lie geographically within the 
zamindar's estate, it did not at any time, 
strictly speaking, form part of that estate. 
It appears from the rubkari of 1840 that this 
estate was originally granted in life muk- 
arrari to Muhammad Yahia Khan, ancestor 
ofthe Nawabs of Hussainabad and that it 
was resumed in 1840 when a record was 
prepared under Regulation VII of 1222. Re- 
settlement was not made permanently until 
1861, but thisis apparently the rubkari of 
the resumption proceedings. The rub kari 
describes first the Muhammadan dedications 
in the estate, and what part of the estate 
may have been set aside to meet the’ ex- 
penses of such institutions. It describes in 
the second place the sacred places of the 
Hindus and how far they were sources of 
profit to the zamindar. It is there stated 
that the Brahman families who are custo- 
dians of the kund have the right of receiv- 
ing offerings, and that these righis are 
ancestral sothat persons who are not mem- 
bers of the families are excluded from the 
privilege. The report states that dues 
levied at a fair which was held every three 
years at Rajgir were excluded from the 
patwart's papers, but there is nothing in 
it which indicates that by the settlement 
any right was conveyed to the zamindar of 
interfering with the kunds which were 
places of worship for Hindus. I consider 
that taking this rubkart as a whole, the 
learned District Judge was entitled to come 
to the conclusion that the permanent settle- 
ment with the zamindar conveyed to him 
no right of interference with the-kund. It 
“has been observed by the Courts below that 
although the Muhammadan zamindar may 
now say that these kunds form part of the 
zamindart in the strictest sense of the word, 
he is at the present time only proprietor of a 
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share in the estate, and other co-sharers 
definitely say that they have no right to 
interfere with the kunds. The-entry in-the 
Record of Rights cannot be read as warrant- 
ing any presumption that the zamindar 
more than any other person has a right of 
control ever these lands. There are two 
terms of khatian for non-agricultural land 
or waste Jand. [n one (gair mazrua-malik), 
is entered land, waste or uncultivated, or 
utilised for building or non-agricultural 
purposes, which is under the control of the 
zamindar. Inthe other (gair-mazrua-am or 
public waste), is land of that kind not under 
the control of the zamzndar, and the only 
presumption in that connection which can 
properly be drawn from the entry in the 
Record of Rights is that this pool is not 
under the control of the zamindar. 

In the second place Sir Sultan Ahmad 
argues that it ought to have been presumed 
from the entry in the Record of Rights that 
the plaintiffs enjoyed the customary right 
which they claimed, that gair-mazrua-am 
means public waste, so that it should be 
presumed that all members of the public 
are equally entitled to enjoy it, In this 
khatian No. 483 we find that most of the 
entries are of Hindu temples and of their 
compounds cr of Muhammadan mosques or 
sacred buildings and it is manifest that ithe 
entry ofa plot in khatian No. 483 conveys 
no presumption that every member of the 
public irrespective of race. or religion is 
entitled to enter the precincts of every plot 
described in the khatian. The adjoining 
temple is entered as plot No. 2343 while for 
plot No. 2349 the pool on which the temple 
opens out, the entry is Saptadhara Kund. 
The learned District Judge has found that 
the Saptadhara Kund is a place of special 
sanctity to the Hindus, the kund of the seven 


-Rishis, and as Sir Tej Bahadur Sapru on 


behalf of the respondents reasonably ob- 
serves the framers of the Record of Rights, 
though they plotted this appanage of the 
Hindu temple separately, would not have 
considered that any other description than 
that of Saptadhara Kund should be necessary 
to indicate its sanctity. I do not consider 
that it can be held that any right of the 


‘plaintiffs to enter the precincts can be pre- 
‘sumed from the entry in the Record of 


Rights. 
We thus find that this is an artificial pool 


‘forming part of the precincts of the Hindu 


temple, which has always been kept in 
repair by its Brahman custodians; it has 
always, for the greater part, been enclosed, 
and has actually been enclosed completely 
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by iron gates for twenty-five years or more 
before the institution of the suit. A custo- 
mary right’of the public in general irrespec- 
bive of caste or creed to enter the precincts 
for the purposes of bathing might possibly 
exist in such circumstances, but it 18 cer- 
tainly not possible to say that in the present 
case the evidence adduced on behalf of the 
piaintifis is such as to prove the existence 
of such a Tight. There is evidence on be- 
half of the plaintiffs to show that at differ- 
ent times particular Muhammadans have 
bathed in this pool as cf right, which has 
not been believed on the whole by the 
Courts below, who in these matters are final 
judges of fact. Sir Sultan Ahmad lays 
special stress upcn the evidence of certain 
Muhammadan gentlemen of position 
who have at different times bathed in 
this pool whcse evidencs has been believed 
by the Courts below, though in one instance 
wilh certain reservations regarding the 
correctness of the witness’s memory as to 
the particular pool in which he bathed. 
Sir Sultan Ahmed suggests that if this evid- 
ence is believed, the existence of some kind 
of easement or custcmary right is proved, 
but es Sir Tej Bahadur Sapru;points out this 
casual bath of a distinguished Muham- 
madan can hardly be treated as arepresent- 
ative bath, and this kind of evidence can 
certainly not be held. to be sufficient to 
prove the existence of a general customary 
right of all Muhammadans to enter the 
precincts to bathe whenever they please. It 
may be possible that the Courts in India 
have sometimes insisted too strictly on proof 
of immemorial practice and invariability 
before they would treat the establishment 
of customary right as proved, but it cannot 
be held that in this case the Courts below 
have committed any error of law in finding 
that tLe custcmary right alleged has not 
been proved by the evidence adduced. I do 
not consider that it can be said that any 
case has been made out on behalf of the 
appellants which would warrant our inter- 
ference urder s. 100 of the Givil Procedure 
Code, with tte decision of the learned Dis- 
trict Judge end 1 would dismiss this appeal 
with ccsts lo the contesting respondents. 


Courtney-Terrell, C. J—I entirely 
agree.’ 


D. Appeal dismissed. . 
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LAHORE HIGH COURT 
Civil Revision Petition No. 602 of 1936 
December 18, 1936 


JAI LAL, d. 
GUMANI SHAH—DeErenpant—PEtTiTIoNER 
versus 
Diwan HUKAM CHAND —P rarntirr-- 
RESPONDENT 


Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment—-Only one debt in cxistence—Acknowledgment 
need not refer specifically to it. 

A letter amounting to an acknowledgment need 
not specify the debt in respect of which the acknow- 
ledgment is made, where there is only one debt. 
Beti Maharani v. Collector of Etawah (1), distin- 
guished. 


C. R. P. against the decree of the Senior 
Subordinate Judge (First Class), exercising 
enhanced appellate powers, Attock at Camp- 
bellpur, datedJune 15, 1936, affirming that 
of the Subordinate Judge, Third Class, 
Attock at Campbelpur, dated March 30, 1936. 

Mr. Ram Lal Anand, I, for the Petitioner. 

Messrs. S. L. Puri, M. L. Puri and M, L. 
Whig, for the Respondent. 


Judgment.-—The only question in this 
petition for revision is whether a letter, 
dated August 11, 1932, (Ex. P. 3) is a suffi- 
cient acknowledgment of liability within 
s. 19 of the Iudian Limitation Act to ex- 
tend time for the institution of the suit. 
The Courts below have held that it is a 
sufficient acknowledgment of liability. 

Tke only ground on which this conclusion 
is attacked is that the letter does not spe- 
cify the debt in respect of which the ac- 
knowledgment was made. In support of 
this contention reliance is placed on a 
judgment of theJudicial Committee of the 
Privy Council in Bett Maharani v. Col- 
lector of Etawah (1). In that case the 
Court of Wards had given a nolice to the 
creditor mentioning the liability of the 
ward to him and it appears that there were 
mcre than one debts due to .the creditor. 
It was held that it was not certain to 
which of these debts the acknowledgment 
related. 

In the present case the letter was written 
to one Chuni Lal who, it has been found on 
evidence, was a partner with the plaintiff 
and it isnot established that there was 
any other liability either in favour of the 
plaintiff or in favour of Chuni Lal. There 
being only-one debt due to Chuni Lal or 
to the plaintiff or to both jointly, there 
can be no manner of doubt that the letter 
related to the debt in dispute. There is no 
ambiguity inthe matter, and in my opinion, 


(1) 17 A 198; 12 I A 31; 6 Bar, 551 (P O). 
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the Privy Council judgment is not applic- 
able to the facts of this case. 

I dismiss this petition for revision with 


costs. 
D. Petition dismissed. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 676 of 1935 
October 2, 1936 
POLLOCK, J. 
RUPCHAND— APPLICANT 
VETSUS 
MOTILA L-—-Opprosıre PARTY 

Civil Procedure Code (Act V of 1908), s. 48— 
Decree sent to Collector for execulion—Duty of 
Collector—-At time of sending decree, Civil Court 
striking off case, whether amounts to dismissing case 
—Subsequent application for sale of remaining 
attached property, whether fresh application— 
~ Limitation, question of. 

Under the rules governing the execution of 
decrees trensferred to Collectors, which are con- 
tained in Revenue Book Circular HI-8, the Col- 
lector has no power to dispose of the sale proceeds 
but when he has realised them he must remit 
them to the Civil Court together with the decree. 
The order of the Civil Oourt striking off the case 
at the time of sending the decree for execution 
to Collector in Form O, is clearly, not an order 
dismissing the case. The caseis bound to go back 
to the Civil Court when the decree is returned by 
the Collector to the QOivil Court with the sale 
proceeds, and the order striking off the case amounts 
to merely one adjourning the procedings until that 
date. A subsequent application for the sale of 
the remainder of the attached property is 
not a fresh application for execution either in 
form or substance, but merely an application 
ancillary to the substantive application. The 
application, therefore, for the sending of a second 
Form O for gale of the remainder of the attached 
property to the Collector is not barred by limita- 
tion. Jit Mal Y. Jwala Prasad (1) and Ram 
Sarup v. Dasrath Tiwari (2), referred to. 


O. Rev. App. against the order of the 
Court of the 7nd Sub-Judge, Second Class, 
Burhanpur, dated July 20, 1935, in Ex. Case 
In C. S. No. 378 of 1916. 

Mr. Fida Hussain, for the Applicant. 

Mr. K. B. Tare, for the Opposite Party. 


Judgment.—On an application for 
execution presented on August 17, 1932, 
six items of landed property were attached; 
and ihe decree was transferred to the 
Collector for execution on April 14, 1934. 
The actual order passed was: “The case 
struck off as transferred to Collector". 
The Form C, which was sent to the Collector 
showed that Rs. 975-83 was to be realised. 
As the Collector thought this could be 
realised by sale of part of the attached 
property, he sold three items only- and 
these fetched Rg. 1,055. Inthe meantime, 
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however, another decree-holder had come 
forward and. asked for rateable distribu- 
tion, and as a result of this the decree- 
holder at whose instance the execution 
was proceeding obtained only about half 
of what was dueto him. He accordingly 
asked the Oivil Ocurt to direct the Col- 
lector to sell the rest of the attached pro- 
perty, and the Civil Court passed an 
order to that effect, but the Collector stated 
that he could do nothing on that order, 
the difficulty apparently being that the 
amount shown in the Form C had already 
been recovered. The decree-holder then 
asked for another Form © to be sent to- 
the, Collector, and this was eventually 
done. 

The judgment-debtor contends in this 
Court that there was no application for 
execution pending when the second Form 
O was sent to the Collector, that, there- 


‘fore, this was a fresh application for 


execution, and that such an application 
was then barred by limitation under s. 48 
of the Civil Procedure Code. Under the 
rules governing the execution of decrees 
transferred to Collectors, which are con- 
tained in Revenue Book Circular HI-8, the 
Collector has no power to dispose of the 
sale proceeds but when he has realised 
them, he must remit them to the Civil Court 
together with the decree. The order of the 
Civil Court on April 14, 1934, striking off 
the case was clearly, in my opinion, not 
as order dismissing the case. The case 
was bound to go back to the Civil Court 
when the decree was returned by the 
Collector to the Civil Court with the sale 
proceeds, and the order was merely one 
adjourning the proceedings until that date. 
A subsequent application for the sale of 
the remainder of the attached property 
was, in my opinion, not a fresh applica- 
tion for execution either in form or 
substance, but merely an application 
ancillary to the substantive application. 
In this connection I may refer to Jit Mal 
v.: Jwala Prasad (1), and Ram Sarup 
v. Dasrath Tiwari (2). The application, 
therefore, for the sending of a second 
Form C to the Collector was not barred by 
limitation. 


Another objection has been taken that 
this order was passed behind the back of 
the judgment-debtor. Thatis not so. On 
April 27, 1935, when the question was still 
under consideration the judgment-debtor 


(1) 21 A 155; A W N-1899, 6, 
(2) 33 A 517; 9 Ind. Oas, 817; 8 A L J 412, 
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was present, and on that date the case 


was adjourned for further action. 

The judgment-debtor failed to appear 
on the subsequent dates fixed, and he is 
not entitled to say that he had no notice 
of the proceedings. 

Tke application for revision is, there- 
T D with costs. Counsel's fee 

s. 25, o 


D Revision dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal from Order No. 39 
of 1936 
December 17, 1936 
SKEMP, J. 
Lala SUNDAR DASS AND OTHERS— 
A LIENEES— APPELLANTS 
| versus 
Tnn OFFICIAL RECHIVER, 
InsoLvents Estates Court, AMRITSAB, 
WASAWA SINGH, INSOLVENT AND 
Chaudhri DIRA SINGH, ALIENER— 
RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 53— 
Official Recciver challenging alienation by insolvent 
— Onus of proof cs to absence of good faith and 
consideration. l 
Under s. 53, Provincial Insolvency Act, the onus 
of proof of absence of good faith and consideration 
lies onthe Official Receiver. Official Receiver v. 
>. K.M. R.M. Chettyar Firm (1), followed, Secre- 
tary of State v. Balwant Singh (2) and Ram Ditta 
Mal Bhalla v. Oficial Recciver, Lahore (3), refeired 


to. 

S, ©. A. frcm an order of the Additicnal 
District Judge, Amritsar, dated April 4, 
1936, affirming that cf the Judge, 
Insolvents Estates Court, Amritsar, dated 
January 21,1936. 

Mr. Chiranjiv Lal, for the Appellants. 

Messrs. M. L. Puri and Qabul Chand, for 
the Respondents. 

Judgment —This appeal arises frcm 
insolvency proceedings. One Wasawa Singh 
wes adjudicated insolvent on January 18, 
1934, on a petition presented by a creditor 
on August 18, 1933. The Official Receiver 
sought to set aside two alienations effected 
by Wasawa Singh. Tke learned Insolvency 
Judge rejected the applicaticn as to the 
frst alienation andno appeal was preferred. 
As io tbe second alienation, a sale of 
fiuils fora peiicd of seven years effected 
cn December 23, 1932 for Rs. 2,500 he held 
that Rs. 1,370 only Lad been proved to 
consist of previous debts. As, however, 
part of the consideration was fictitious, 
he annulled ite alienaticn under s. 53 of 
the Provincial Insolvency Act. 


“The alienees appealed to the learned District 
Judge who found that the alienation was entirely 
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devoid of good faith and only a fictitious affair 
meant to defraud the other creditors.” 

The alieneces hnve ceme here in second 
appeal and it is pointed out that the 
learned District Judge tcok an erroneous 
view of the law as at present interpreted 
with regard to onus The learned In- 
solvency Judge framed the following issue: — 

Was the lease, dated December 23, 
1932, effected in favour of respondents 
Nos. 2,3 and 4 without consideration and 
mala fides and is such transfer void against 
the Official Receiver? 

He placed the cnus on the applicant, 
i. e., the Official Receiver and in the course 
of his judgment said :— 

“Tt ig admitted by the learned Counsel for both 
sides that the onus of proof of absence of good 
faith lies on the Official Receiver, in view of the 
recent pronouncement of their Lordships of the 
Privy Council, and of several High Courts, recorded 
as Oficial Receiver v. P. L. K. M. R. M. Chettycr 
Firm (L,” 
and other rulings which he referred to. 
The learned District Judge, however, said:— 

“The transferee is bound to show that the transfer 
to him was both for valuable consideration as well 


as in good faith and I shall presently show that 
both are wanting in this case.” 


The law as long interpreted in India 
was that the cnus under s. 53 of the 
Provincial Insolvency Act lay on the 


transferee but their Lordships of the Privy 
Council in one of the rulings referred to 
by the Insolvency Judge, Secretary of 
State v. Balwant Singh (2), following a 
judgment of their own from ihe Straits 
Settlements (1931) 67, laid down in a similar 
ease that the cnus was cn tle Official 
Receiver. This ruling was given in the 
year 1930 and has since then necessarily 
been followed by the Courts in India. In 
our High Court itis sufficient to refer to 
Secretary of State v. Balwant Singh (2), 
and Ram Ditta Mal Bhalla v. Official 
Receiver, Lahore (3), at p. 801* i 

As ike learned District Judge tcck a 
wrong view of the onus, it is necessary 
io accept the appeal and remand the 
case to his Court for a re-decision bearing 
in mind the correct onus. I order accord- 


ingly. Costs of this hearing will be costs 
in the cause. 
D. Order accordingly. 


(1) 581A 115; 131 Ind. Cas, 767; A I R 1931 P O 
75: 350 W W577; Ind, Rul. (1931) P O 159; (1931 
A LJ 444; 53 O LJ 373; 60M LJ 652; (1931) 
a 615; 9 R170; 33 Bom. LR 867; 34 LW 36 
PC). 

2 A I R1933 Lah. 18; 150 Ind. Cas. 674;7 R L 

9 


6 (2). 
(3) 15 Lah. 294 at p. 301; 147 Ind. Cas. 1026;6R 
L 478; 35 P L R 271; A I R 1934 Lah. 365. 


*Page of 15 Lah.—[Ed]. 
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PATNA HIGH COURT 
Civil Appeal No. 56 of 1935 
March 31, 1937 
CoURTNEY-TEERELL, C. J. AND 
JAMES, J. 

RAMBALI PRASAD SINGH-—APPELLANT 
versus 


Musammat KISHORI KU ER-—RESPONDENT 

Pardanashin lady—Will by—Undue influence— 
Proof of—Ezecution of will after taking advice 
from father of person to whom she proposed to leave 
property —Whether undue influence. ne 

It is not incumbent upon a person wishing to 
prove the willofa pardanashin lady of her own 
separate property to, prove that the will has been 
executed under independent advice, And the mere 
fact that she took the advice of the father of the 
young man to whom she proposed to leave the 
property, is no evidence at all of undue influence. 
Undue influence does not mean the exercise of advics 
by a closefriend or relative, It means the domi- 
nation of a weak mind by a a stronger mind to an 
extent which causes the behaviour of the weaker 
person to assume an unnatural character. 

A. from the decision of the District 
Judge, Muzaffarpur, dated February 5, 
1939. 

Mr. Manohar Lal, for the Appellant. 

Mr. Sambhu Parmeshwar Prasad, for the 
Respondent. l 

Courtney-Terrell, C. J.—This is an 
appeal from the order cf the District 
Judge refusing a grant of probate. One 
Kodai Singh died in the year 1897 leaving 
two widows. The senior widow Deoratan 
Kuer had no issue. The junior widow 
had issue by Kodai Singh—three daughters 
—Gena whois a widow and issueless, Anar 
who is dead and Kishori who is the 
caveator. The deceased Anar married one 
Mun Prasad and by him had a son who is 
the applicant Rambali. The two ladies 
Deoratan and Uchanti, widows of Kodai 
Singh, made a will which will of course 
operate only upon their separate stridhan 
property bequeathing the entire property to 
Rambali, the son of the deceased daughter 
of Uchanti. Later on, Deoratan died and 
the surviving widow Uchanti then pur- 
ported to execute a further will by which 
she stated that having regard to the fact 


ihat her daughter Gena was a widow and. 


issuelees whereas Kishori, the caveator, 
was married and was living with her 
husband, she considered that Gena was 
entitled 105 annas 4 pies share in the estate 
bequeathed by her and her co-widow and 
therefore she purported to give effect to 
this view of the matter and to give to 
Gena 5 annas 4 pies share of the preo- 
perty left by the co-widows, Rambali 
being named asthe executor. The cavea- 
tor Kishori raised no question of undue 
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influence on either Uchanti or Deoratan in 
respect of the earlier joint will. The 
learned Judge, however, seems to have been 
under the impression that it was incumbent 
upon the person asking for probate of a 
will executed by a pardanashin lady to 
prove affirmatively that the will was exe- 
cuted under separate independent and 
disinterested advice. The evidence before 
him showed that the ladies had been 
advised by Man Prasad, the father of 
Rambali; but there is nothing in such 
evidence which would give rise to any 
inference that he exercised undue influence. 
It is nob incumbent upon a person wishing 
to prove the will of a pardanashin lady 
of her own separate property to prove that 
the will has been executed under indepen- 
dent advice. The tendency seems to be 
for the Courts to place a pardanashin lady 
under a conditicn of almost total disability 
and the mere fact that she took the advice, 
if she did take the advice of the father 
of the young man to whom she proposed 
to leave the property, is’ no evidence at 
allof undue influence. Indeed the learned 
District Judge’s finding that the applicant's 
witnesses had deposed that the widows 
were of sound mind and in full possession 
the 
will negatives the very suggestion of undue 
influence. Undue influence does not mean 
the exercise of advice by a close friend 
or relative. It means the domination of 
a weak mind by a stronger mind to an 
extent which causes the behaviour of the 
weaker person to assume an unnatural 
character. The bequest itself was notin 
the least unnatural in the circumstances, 
Rambali, the applicant, has very properly 
intimated through the learned Advocate 
appearing on his behalf that he wishes to 
give cffect to the wishes of the ladies 
and in particular to the wish of Uchanti 
and Voluntarily consents to a declaration 
that the lady Gena is under tne will 
entitled to 5 annas 4 pies share which 
the later will of Uchanti purported to be- 
queath to her. I would, therefore, set aside 
the decision of the District Judge, direct 
the grant of letters of administration with 
the will annexed to the applicant and 
grant the declaration in the form to which 
the applicant consents. The caveator must 
pay the costs of this appeal and of the’ 
Court below. 

James, J.—I agree. 

D. Appeal allowed. 
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CALCUTTA HIGH COURT. 

a. Special Bench ae 
Criminal Appeals Nos. 484 to 486 of 1935 
and 421 of 1936 
July-30, 1936 
Gusa, BARTLEY AND Nasim Aut, JJ. 
JITENDRA NATH GUPTA AND 0THERS— 

; APPELLANTS 
VETSUS 
EMPEROR— Opposites Parry 

Penal C8de (Act XLV of 1860), s. 121-A—Conspiracy 
-Illegal act or omission as overt acts of conspiracy, 
af should be established—Direct evidence that ac- 
cused entered into agreement to conspire need not 
be given—Offence, when complete—Mere agreement 
to do or cause to be done an illegal act—Sufficiency 
of—General evidence of existence of conspiracy— 
Whether can be given before proving that one or 
more accused took part in it—Overt acts by members-- 
Whether evidence of existence of concealed intention 
—Members of conspiracy being members of different 
organisations—-Connection of these with one another 
need not be proved—Sentence—Linking up politics 
with treason—Offence, if  minimised—Considera- 
tions tn passing sentence—Criminal Procedure Code 
(Act V of 1898), ss. 164, 196, 403, 235, 236, 237— 
Statements made to verifying Magistrate in course 
of proceedings—Admissibility—Fresh trial—Ques- 
tion whether it is barred—Tests—Operation of 
ss. 196, 235, 236, 237, if barred by Criminal Law 
Amendment Act—Hvidence Act (I of 1872), ss. 10, 65, 
66, 45—-Document found in possession of accused 
charged with conspiracy—Inference—S. 10, scope of 
Document, of which writer is not known, found in 
possession of accused—Admissibility—Notice under 
gs. 65, 66—Object of—Secondary evidence—Admissi- 
bility-~-Intercepted letters—Copy of, tendered in 
evidence—Admessibility—Cipher Code—Absence of 
evidence to show that matters appearing from secret 
documents are associated with lawful purpose— 
Inference—Admissibility—Exzpert evidence—Hand- 
writing expert—Duty of Court—Criminal trial— 
Huidence—Mere irregularities in matters of procedure 
-Whether reduce value of approvers evidence— 
Judgment—Contents of—All evidence, if tobe re- 
produced. 

Under the law as contained in s. 121-A, Penal 
Code, conspiracy itself isa crime and it is not 
necessary to establish any illegal act or illegal 
omission as overt acts ofthe conspiracy the exist- 
ence of which has to be established. The illegal 
acts or omission, if established, support the case of 
the existence of the conspiracy itself, the offence 
being complete even though two persons conspiring 
together go no further than the original agreement. 
There cannot be strictly epeaking direct evidence 
of the inception of a conspiracy, if any of the 
conspirators themselves do not choose to speak to 
the same. |p. 982, col. 1.] 

The criminality of the conspiracy is independent 
of the criminality of the overt acts. Where direct evi- 
dence is given to prove the existence and the 
planning of a conspiracy as charged, it is not 
necessary to establish by direct evidence that the 
accused persons did enter into an agreement to 
conspire, [p. 984, col. 2,] 

The offence of criminal conspiracy is complete 
as soon as two or More persons agree to door 
cause to be done an illegal act, or an act which is 
not illegal by illegal means, Itis immaterial whe- 
ther the illegal act is the ultimate object of such 
an agreement or is merely incidental to that object. 
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The agreement itself is enough to constitute the 
offence as contemplated by s. 121-A, Penal (ode, it 
not being necessary that any act or illegal omission 
shall take place in pursuance of the conspiracy. 
The rule of evidence forming part of the substan- 
tive law is the one formulated in s. 10, Evidence 
Act, the operation of which is strictly conditional 
upon there being reasonable ground to believe that 
two or more persons have conspired together to 
commit an offence. [p. 995, cols, 1 & 2.] 


In a trial under s. 121-A, general evidence of 
the existence of a conspiracy can be given before 
particular facts are proved to show that oneor more 
of the accusedtook part init. Amrit Lal Hazra y. 
Emperor (|), Regina v. Frost (11) and Benoyendra 
Chandra Pandey v. Emperor (12), referred to. [p. 
995, col. 2.1 

Where there are overt acts on the part of the 
members of the conspiracy, they are to be hoked at 
as evidence of the existence of a concealed inten- 
tion. [¢bid,] 

Where the members of the conspiracy are members 
of different organisations, if is not necessary to 
establish that the different organisations were con- 
nected with one another, fp. 996, col. 1.] 


The linking up of politics with treason, revolu- 
tion and murder cannot serve to minimise the 
offence charged against the accused. In awarding 
sentence, the prevention of crime, the protec- 
tion of the State, the society and the public, as 
also the reformation of the offender, have to be kept 
in view In the case of political offences, arising 
out of beliefs of the accused, severe sentences defeat 
their object. But a distinction must be drawn be- 
tween political offences of the nature of sedition or 
spread of ideas of communism and socialism charg- 
ed under s. 121-A, Penal Code, and offences against 
the State and society involving treason, armed 
rebellion and murder, in connection with which the 
name of politics is used. The sentence passed in a 
case which is required to be deterrent must 
be in proportion to the gravity of the offence 
committed. The Court has to keep in view the 
ends of justice as provided by law, in the 
matter of conviction of the accused placed on 
trial, as also inthe matter of sentence passed on 
him commensurate with the nature of the offence 
committed. In awarding sentences the complicity 
of each of the individual accused persons, and the 
part played by him as a member ofthe conspiracy 
in furtherance of the aims and objects of the 
conspiracy, must be carefully considered Jhabwala, 
vy. Emperor (4), referred to. [p. 996, col. 2 | 


Verification proceedings are undertaken, with 
a view to testing the truth of a confession and 
to obtain evidence either corroborating the con- 
fession or indicating its falsity. In so far at least 
as such evidence may be obtained, for instance 
in ascertaining that the prisoner is familiar 
with or wholly ignorant of the localities of which 
he has spoken or in furnishing clues to far- 
ther enquiry, such proceedings may be useful. 
Statements made bythe accused to the verifying 
Magistrate in the course of the proceedings, if they 
are not recorded in the manner provided in 
s, 164, Criminal Procedure Code, are inadmissible, 
Amir-ud-din v. Emperor (6), relied on. [p. 986, col. 


The question asto whether a particular trial is 
barred by reason of previous prosecution ending in 
conviction or acquittal is a question to be deter- 
mined onthe facts and circumstances of a particular 
case. The true test is not so much whether the 
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facts are the same in both trials as whether the 
acquittal or conviction from the first charge neces- 
sarily involves an acquittal or conviction on the 
second charge. The provisions contained in’ s. 403, 
Criminal Procedure Code, are complete by them- 
selves on the subject of the effect of previous acquit- 
tal or convictions and no question of exercise of 
inherent jurisdiction or the application of the rule 
of res judicata arises where there are specific provi- 
sions in the law. RamSahay.Ram v. Emperor (7), 
referred to [p. 988, col. 2; p. 989, col. 1.) i 

Where the facts ina prosecution under s. 121-A, 
are not the same as in a previoue trial though 
some are common but on the facts of the previous 
trials a charge under s. 121-A, Penal Code, could 
not possibly have been framed or a trial held on 
that charge, and where the present charge not only 
includes the offences with which the accused were 
charged in the previous trial but goes beyond them, 
the case is governed by sub-s. (2) of s. 403 and not 
by sub-s, (1). Ram Sahay Ram y. Emperor (7), re- 
lied on. [p. 989, col. 1.] 

Anything contained in the Criminal Law Amend- 
ment Act, does not bar the operation of the provi- 
sion of the Code of Criminal Procedure as contain- 
ed in s. 196, or ss. 235, 236 and 237 to which latter 
provisions reference is made ins, 403 of the Code. 
[p. 989, col. 2.) 

Section 10, Evidence Act, lays down not only the 
rule applicable inthis country, so far as leading 
evidence in cases of conspiracy is concerned, but 
has to betreated as a part of statute law in the 
matter of proof of existence of a conspiracy and 
of the furtherance of its objects. [p. 991, col. 1.) 

So far as documents found in possession of a 
party are concerned, possession and conduct create 
an inference that he was aware of its contents; 
what sort of conduct would properly give rise to 
such inference must necessarily depend on the facts 
of each case. Documents found in possession on 
search or otherwise areadmissible in evidence if 
they satisfy any of these conditions, namely (4) 
they are in the handwriting of the party concerned, 
and (it) they fall within the scope and operation 
of s. 10, Evidence Act. Pulin Behari Das v. Em- 
peror (2) and Barindra Kumar Ghose v. Emperor 
(3), relied on. [tbid.] 

A document of which the writer is not known, 
if found in the possession of a conspirator, would 
not by itself be admissible for the purpose of prov- 
ing the truth ofits contents as against other ac- 
eused. The fact of possession would be evidence to 
show that the conspirator in whose possession it 
was found, had received and preserved it. The exe- 
cution and authorship of a document isa ques- 
tion of fact. Jhabwalav. Emperor (4), relied on. [p. 
991, cols. 1 & 2.) 

The only purpose of a notice under ss. 65 and 
66, Evidence Act, isto give the party an opportu- 
nity by producing, if he pleases, the best evidence 
of its contents. Secondary evidence as provided by 
s. 65 is admissible when the party offering evidence 
of the contents of the document cannot for any 
reason not arising from his own default or neglect 
produce the original document in a reasonable time. 
ip. 992, col. 1.] 

The execution or authorship of a copy of inter- 
cepted letter as in the case of any other document 
is a question of fact and may be proved like any 
other fact. The question whether the contents of a 
copy of intercepted letter used in evidence against 
an accused person could be acted upon must be 
determined ona consideration of other evidence in 
the case, documentary and oral. [p. 992, cole, 1 & 2.] 

Where ciphers or cipher lists are discovered in 
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searches, the ciphers, provided they were ‘properly 
decoded, arenot and cannot of course,” he treated, 
as acts, words or deeds of any particular person ; 
but the fact that they existed and that the names 
and addresses of a number of persons who were 
alleged to be parties to a conspiracy as charged, 
are mentioned inthem; the fact that they were in 
peculiar forms, such as was not likely to be used 
for any lawful purpose, taken along with other 
matters brought out in evidence, gives rise to a 
legitimate inference thatthe ciphers were prepared 
in connection with some unlawful purpose requiring 
secrecy; and in the absence of evidence that the 
matters appearing from the secret of documents 
were associated with some legitimate or lawful pur- 
pose, the ciphers are themselves materials afford- 
ing good reasons for infering that the names, ad- 
dresses and other matters appearing inthe ciphers 
were connected with the furtherance of the objects 
of the conspiracy and as such evidence under s. 10, 
Evidence Act. [p. 992, col. 2.) 

Expert opinion in the case of handwriting as 
in thecase of other matters has to be received with 
caution. A comparison of handwriting is some- 
thing hazardous and inconclusive, and should be 
made with care and caution inthe light of assist- 
ance that may be available in the shape of expert 
evidence or arguments on behalf of parties concern- 
ed, or other ways ensuring a right decision, No 
hard and fast rule could possibly be laid down as 
tothe best method of arriving at a proper con- 
clusion on the question of similarity of handwriting. 
The rejection even in toto of an expert's opinion 
would not exonerate the Court from the duty of 
coming toan independent finding on the question 
of an authorship of handwriting ; the Court has to 
examine the opinion and come to its own decision. 
The most important things are to examine the gene- 
ral characteristics, formation of letters, fixed pen 
habits and mannerisms, and discern the identity of 
the writer. The identity or resemblance in hand- 
writing hasto befound out on the valueof the 
effect of various considerations arising from indivi- 
dual characteristics and idiosyncracies which have 
been embodied in technical language of experts. 
lt goes without saying that considerations that arise 
in the case of examination of continuous documents 
with a view to fix the identity of the writer, are 
different from those arising in the case of signatures 
on documents, or forged documents. Mere irregu- 
larities in matters of procedure in recording state- 
ments on different dates and at different times can- 
not take away the value of the evidence of the ap- 
provers before the Court when it is found 
that it is in the main supported by other 
reliable evidence, documentary and oral. [p. 993, 
cels. 1 &2; p 994, col. 1; p. 995, col. 1.) 

A judgment isnot required to be a resume or 
reproduction of all the evidence on record ; a Court 
is entitled to and should select such important 
evidence as it considers necessary to support a deci- 
sion on material points arising for consideration. 
[p. $87, col. 2.] 


Messrs. J. C. Gupta, Purnendu Chau- 
dhury, and Asru Bhusan Das Gupta (in 
No. 484), J. C. Gupta, Hiralal Ganguli and 
Sudhansu Bhusan Sen (in No. 485), B. K. 
Chaudhury, Nani Gopal Das and Sudhir 
Chandra Chaudhury (in No. 486), Purnendu 
Chaudhury, Nani Gopal Das, and Sudhansu 
Bhusan Sen (in No. 421), for the Appel- 


Jants. 
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Advocate-General, Messrs. C. T. Moore 
ad.” B. C. Nag, for the Crown. 

Judgment.—The appellants in these 
appeals, 29 persons, were tried by a Spe- 
cial Tribunal, constituted by the Govern- 
ment of Bengal under the Bengal Criminal 
Law Amendment Act,on a charge of con- 
spiracy under 8. 121-A, Indian Penal Code. 
The charge as drawn up by the learned 
Commissigners constituting the Tribunal 
was of the following description: That the 
accused persons, between 1330 and De- 
cember 1933, at Munshiganj Road, Wat- 
gunge Police Station, and other 70 places, 
(mentioned in a schedule to the charge), 


along with Jiten Naha (an approver, exa- 


mined as a witness for the prosecution) 
and other persons, five hundered and thirty- 
seven of whom were named in the schedule 
to the charge were parties to a criminal 
conspir .cy to wage war against the King 
or to deprive the King of the Sovereignty 
of British India, or of some part thereof, or 
to overawe, by means of criminal force or 
show of criminal force, the Government of 
India or the Local Governments. 

It may be noticed that the mention of 
so many names in the charge sheet as co- 
conspirators, was perhaps in consonance 
with the rule adopted in a case decided 
by this Court, the propriety of which has 
not always been recognized: see Amrit Lal 
Hazra v. Emperor (1), at pp. 9384-986*, al- 
though the adoption of such a course, the 
mention of names of persons as co-conspira- 
Kors indiscriminately gives greater facility in 
Khe matter of leading evidence unders. 10, 
Evidence Act, which would otherwise be 
“inadmissible. It may further be mentioned 
that the vagueness or indefiniteness attach- 
sing tothe period of time mentioned in the 
sharge must be taken to be inherent into the 
mature of the charge itself relating to a 
conspiracy the origin of whichit was im- 
possible to trace with any amount of ac- 
suracy, unless it came from the persons 
charged with the offence of criminal con 
spiracy, secretin its origin and inception 
and carried onin secrecy. The petition of 
complaint filed in the Court of the Commis- 
3lonere appointed under sub-ss. (1) and (2) 
= s.4, Bengal Criminal Law Amendment 
Act mentions the commission of murders, 
jJacoities and collection of arms in Bengal 
and other placesin India and Burma, and 
ammunition in contravention of the provi- 
gions of law, and unlawful and malicious 

(1) 42 0957; 29 Ind. Cas. 513; A I R 1916 Cal. 188; 
K6 Or. LJ 497; 190 W N 676. 

* Page of 42 O-~|Hd]) 2 
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making, possessing, or having in control 
explosive substances for purposes of des- 
truction of person and property; and eyi- 
dence, it would appear, was led on the side 
of the prosecution in support of the case 
stated in the petition of complaint. For the 
purpose of a general idea of the case before 
the Court, a reference to the facts stated 
in the petition of complaint is necessary. 
The criminal conspiracy of the nature 
mentioned above, was traced in the course 
of searches in connection with tracing cer- 
tain persons who had escaped from prison, 
detention camps or village domicile or were 
evading arrest under the Bengal Criminal 
Law Amendment Act. Jitendra Nath Gupta 
who had escaped from the Buxa Detention 
Camp was arrested in Calcutta; this was 
followed by the arrest of Hem Chandra 
Bhattacharya who was evading arrest under 
the Bengal Oriminal Law Amendment 
Act, and of Kisori Mohan Das Gupta and 
Bimal Bhattacharjya; on the person of 
Jitendra Nath Gupta was found a bunch 
of keys and other articles; on Kisori 
Mohan Das Gupta was found a bunch of 
keys and three letters. After this Surendra 
Dhar Chaudhury and Jyotish Mazumdar 
were arrested in a room in which was found 
a revolver intwo parts concealed inside 
some flour contained in an earthen pot 
(Handi) 20 cartridges, and several docu- 
ments and letters including a note on Sanyet 
Sen ;from the pocket of a coat of Surendra 
Dhar Chaudhury were recovered nine cart- 
ridges and a magazine base of a pistol 
No. 9978. The pistol itself was recovered 
subsequently from another place. Follow- 
ing upon this, Hrishikesh Das Gupta was 
arrested, on a statement made by Kisori 
Mohan Das Gupta, and Kisori's statements 
led to a searchin which books, maps, list 
of books, letters and iron rods were seized, 
and this was followed by the arrest of 
Jitendra Chakravarti, Santosh Chatterjee, 
Dwijendra Talapatra one after another on 
the same day. In the house in which 
Jitendra Chakravarty lived were found maps 
of different Districts of Bengal, proscrib- 
ed literature, and an angle of a spring, the 
spring was connected with the part of the 
pistol found previously to which reference 
has been made above, the magazine base 
of which was also discovered. In the house 
of Santosh Chatterji was found a cryptic 
letter ; and in the room in which Dwijendra 
Talapatra lived with Jiten Gupta, were 
found Dwijendra Talapatra’s Post Office 
Savings Bank Pass Book and other books, 
a number of letters, maps, Railway Time 
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Tables, false motor car number plates, big 
hammers, chisels and documents. Subsequent 
to this the house occupied by Shyam behari 
Sukla was searched, and in that search 
was found one pistol No. 9978 without the 
magazine base, three cartridges ina clip, 
42 copies of “Swadhin Bharat,” leaflets, two 
zine blocks, a list of proscribed books and 
a copy of the Sedition Committee Report ; 
the search was followed by tbe arrest of 
Shyambehari Sukla. This Shyambehari 
Sukla according tothe case for the prose- 
cution was the person who introduced 
Sitanath De tothe United Provinces Branch 
of the conspiracy as an organiser. 

The search of the premises No. 11, Sitala 
Lane resulted in the arrest of Probhat 
Chandra Chakravarti, the Leader of the 
organisation. Probhat Chandra Chakra- 
varti was a detenue at the Buxa Camp, and 
was transferred to village Faridpur (Asan- 
sol Sub-Division) as an internee; he es- 
caped from that place, leaving some of his 
belongings and was in hiding, till he was 
found at No. 11, Sitala Lane living with 
Abani Bhattacharjya. The search of the 
above premises led toimportant discoveries; 
in the room occupied by Provat Chak- 
ravarti and Abani Bhattacharjya were found 
one revolver, one air pistol, two sketches of 
a bomb, cipher codes, a mass of documents; 
correspondence and letters establishing 
connection of the conspiracy with Burma, 
the Punjab, Guzerat, Bombay, the United 
Provinces, Delhi, Madras, Bihar and differ- 
ent places in Bengal; among the finds 
were also a catalogue of Messrs. Lyon and 
Lyon gun makers, maps, time tables and 
various other articles. The cipher codes 
mentioned above, on being decoded were 
found to contain names of 186 persons, 
with addresses of persons in different Dis- 
tricts of Benga] and other provinces. Ac- 
cording to the prosecution the room in which 
Provat Chakravarti and Abani Bhattachar- 
jya lived at No. 11, Sitala Lane was the 
very centre of the criminal conspiracy of 
which Provat Chakravarti was the Leader, 
The arrest of Abani Bhattacharjya was 
subsequent to that of Provat Chakravarti. 
The arrest of Probodh Ghose followed upon 
the search of the premises mentioned above, 
-and in the house in which he lived were 
found proscribed books, letters and pocket 
diaries of an incriminating nature. 

The discovery of cipher codes at No. 11, 
Sitala Lane led to many other searches 
and arrests. Indu Bhusan Mazumdar was 
arrested in Calcutta, and Dhirendra Kumar 
Bhattacharjya at Lahore; this Dhirendra 
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Bhattacharjya was according to prosecution 
an important emissary from the Bengal 
revolutionary party and was sent to the 
Punjab to organise and was responsible. 
for revolutionary activities there. Among 
the other accused persons arrested were 
Hrishikesh Gupta who subsequently turned 
an approver, who was connected with the 
arrangement for the publication of the 
Swadhin Bharat leafletsin which the objects 
of the conspiracy of which Provat Chandra 
CGhakravarti was the leader were fully set 
out. The accused Manindra Chaudhury, 
a detenue in Chittagong Jail and who was 
subsequently removed to the Buxa Camp 
ata time when Probhat Ohandra Chakra- 
varti and Jiten Gupta were there, was 
connected with a letter written from the 
Buxa Oamp found at No. 11, Sitala Lane 
which disclosed the existence of a con- 
spiracy ; and contained instructions to carry 
on the organisation in various centres dur- 
ing his absence. The accused Abani Ranjan 
Sarkar was arrested in Calcutta with a 
bundle containing one hundred and seventy- 
five copies of the Swadhin Bharat leaflets 
and two letters, one of which was in the 
handwriting of Probhat Chakravarti, con- 
taining directions relating to the distribution 
of the leaflets. 

It was the case for the prosecution that 
it was arranged by the conspirators led 
by Probhat Chakravarti that Swadhin 
Bharat leaflets advocating armed rebellion 
and violence on persons co-operating with 
the Government should be distributed 
simultaneously on a particular day, in 
different parts of Bengal, and that such 
distribution was made, in point of fact. 
The accused Narendra Prosad Ghose was 
convicted of a dacoity on his own plea, 
was connected with activities of the con- 
spiracy in Burma, and correspondence in 
his handwriting was recovered from Probhat 
Chakravartis room at No. 11, Sitala Lane. 
In support of the case for the prosecution 
and jn proof of the methods employed for 
the furtherance of the objects of the con- 
spiracy, reliance was placed on letters in- 
tercepted at Post Offices of a highly in- 
criminating nature, referring in one case tc 
transmission of arms through a steamer 
station ; and on the strength of some oñ 
these intercepted letters a parcel contain- 
ing a six chambered revolver and thirty 
live cartridges of different bores was seized 
by the Police during course of transmission 
The accused Sitanath De, a detenue, wat 
according to the prosecution deputed as =< 
representative of the revolutionary orga 
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nisation in Bengal, to the Punjab and the 
United Provinces for the ‘purpose of 
carrying on the activities there; this Sitanath 
De according to the evidence led by the 
prosecution was responsible for a Bank 
robbery at Ootacamond (Madras). 

The accused Satyendra Narayan Mazum- 
dar was detained, at Presidency Jail, 
Calcutta under the Criminal Law Amend- 
ment Ac®, and when being transferred to 
Jessore for village domicile, was found to 
be in possession of a thousand rupee note; 
a letter in his handwriting was found at 
No. 11, Sitala Lane. The accused Jiten 
Naha, who turned an approver, was ar 
rested at a place where one glass phial 
containing silica tetra clelomide, formulae 
for bomb, and metal blades with a coating 
of poisonous layer of strychnine, gun cotton 
and other chemicals, maps of different 
places, a cipher list, proscribed literature 
and a book on military tactics were found 
on search. The accused Paresh Guha was 
a detenue who had escaped from his village 
domicile; Amiya Pal was arrested and 
materials were found connecting him with 
the conspiracy. The search of No. 11, 
Kakurgachi Lane led to important dis- 
coveries ; here were found amongst other 
things wooden folding ladder, four phials 
of liquid, a cardboard case containing wire 
rope, boring machines, nails, chisels, bolts, 
emery cloth, small crucibles, small cast 
iron pipe, 2 catalogue of guns and hardware, 
maps of several districts, a list of schools 
and Police Stations district by district, a 
printed programme in English detailing the 
constitution of Hindusthan Socialist Revolu- 
tionary Party. 

The petition of complaint before the 
Court mentioned the purchase of a motor 
car by the members of the conspiracy 
which used to be seen in the front of the 
Kakurgachi house; the car was seized at 
another place, and at about that time the 
ascused Haripada De and Niranjan Ghosal 
were arrested ; in the car was found an 
abstract of the printed programme seized 
at the Kakurgachi house, and a leather 
pouch containing money claimed by 
Niranjan Ghosal. On the arrests of Pro- 
bhat Kumar Mitter were found letters and 
some proscribed literature was seized at 
the place of his residence. At No. 12-A, 
Chakraberia Road where the accused 
Amulya Sen Gupta was arrested, were 
found a dagger, some revolutionary litera- 
ture and a cipher list. The accused Sudhir 
Bhattacharjya confessed his guilt after 
arrest but it has to be mentioned that the 
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confession was retracted as soon as the trial 
commenced. The accused Purnanda Das 
Gupta was said to have sent out a cipher 
message from the Presidency Jail, Calcutta, 
which, decoded, contains detailed instruc- 
tions to members of conspiracy outside 
the jail regarding the working of the 
orgamisatiun which is in consonance with 
other ciphers seized at the Chakraberia 
Lane house referred to above; in addition 
to that, the case for the prosecution was 
that on search of the belongings of Pur- 
nananda Das Gupta when he arrived at the 
Deoli Prison Camp, was recovered a letter 
which definitely connected him with the 
conspiracy to the farthest extent, regard 
being had to the matters of detail finding 
place in the letter. Na 

The case for the Crown as already indi- 
cated in the petition of complaint filed in 
Court, the contents of which have been 
summarized above, was a widespread con- 
spiracy to wage war against the King- 
Emperor, the central figure of which was 
the accused, Provat Chakravarti. Accord- 
ing to the prosecution the conspiracy was 
hatched in the Detention Cump at Buxa, 
and the plan of the conspiracy was per- 
fected as between the ringleadet and the 
principal figures of the conspiracy, and was 
directed from the different haunts in Oal- 
cutta. It would appear that evidence was 
led for the purpose of connecting the con- 
spiracy of which Provat Chakravarti_ was 
the central figure with the Anusilan Party 
in Bengal of which the history and deve- 
lopment are to be found in the judgment of 
this Court in Pulin Behari Das v. Emperor 
(2), tte real object of which was to subvert 
the Government in this country. The main 
object af the conspiracy was the building 
up of an organization in preparation for a 
general armed rising throughout the country 
at such time as might find the organiza- 
tion complete ; collection of arms, robbery, - 
murder, violence, rebellion so far as con- 
stituted authority of the Government was 
concerned, were the avowed objects of the 
conspiracy as means to an end. ‘The exist- 
ence of such a conspiracy was required to 
be proved by the prosecution. For the 
objects of the conspiracy which the prosecu- 
tion sought to establish, as it is manifest 
from the evidence led in the case, men, 
money ard arms were to be collected, 
emissaries or agents were to work in the 
districts ot Bengal and other provinces of 
India recruiting young men and women ; 


(2) 160 W_N 1105; 16 Ind. Oas. 257; 150L J 
517; 13 Or. L J 609. 
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seditious and revolutionary literature were 
collected for the purpose of undertaking 
the objects of the revolutionary organiza- 
tion, and young men and women were be- 
ing converted to revolutionary ideas. The 
existence of the conspiracy was attempted 
to be established by evidence, portions cf 
which must necessarily come from ap 
provers and accomplices, by searches at 
different places, by interception of letters 
and the publication of the objects of the 
conspiracy was sought to be established by 
the publication of leaflets in which the ob- 
jects of its organization were clearly and 
definitely stated. In short the prcsecution 
placed before the Court such evidence to 
establish that conspiracy of the nature 
indicated above existed, that the object of 
the conspiracy was armed revolution ; the 
accused persons placed on trial were par- 
ties to the conspiracy, their connec’ion with 
the same was sought to be established by 
evidence of association and by evidence 
which was discovered at the searches. It 
is elementary but itis usual to state that 
under the law as contained in s. 121-A, 
Indian Penal Code, conspiracy itself is a 
crime and itis not necessary to establish 
any illegal actor illegal omission as overt 
acts of the conspiracy the existence of 
which has to be established. The illegal 
acts or omission, if established, support the 
case of the existence of the conspiracy it- 
self; the offence being complete even though 
two persons conspiring together go no fur- 
ther than the ‘riginal agreement. 

There cannot be strictly speaking direct 
evidence of the inception of a conspiracy, 
if any of the conspirators themselves do not 
choose to speak to the same. That a con- 
spiracy, as contemplated by s. 121-A, Indian 
Penal Code, did exist and the persons 
placed on trial were members of the con- 
spiracy was sought to be established by 
evidence which falls under different heads; 
in the first place, there was the evidence 
of the approvers or accomplices, then 
there was the confessional statements of 
the accused persons, the finds at the 
searches at different places and the letters 
intercepted at Post Offices supported and 
supplemented in material particulars by 
evidence, documentary and oral which is 
denominated as independent evidence as 
distinguished from the evidence of ap- 
prover and accomplice witnesses. There 
was evidence led for proof of overt acts on 
the part of the conspirators in furtherance 
of the objects of the conspiracy, and evi- 
dence was placed on record for establish- 
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ing the publication and distribution of the 
Swadhin Bharat leaflets in which the ob- 
jects of the conspiracy were stated in de- 
finite and clear language. The method fol- 
lowed in leading evidence on the side of 
the prosecution appears to be in accord- 
ance with that indicated in previous cases 
of conspiracy which came up for considera- 
tion of this Court or of the ojher High 
Courts in India; and in reading the judg- 
ment in the case before us, one is force- 
fully reminded of all that was said in 
Barindra Kumar Ghose v. Emperor (3), 
Pulin Behari Das v. Emperor (2), Amrit Lal 
Hazra v. Emperor (1) in Jhabwalla v. 
Emperor known as the Meerut case (4) 
and in Indra Chandra Narang V. Em- 
peror (5) not to speak of other cases de- 
cided by the High Courts finally, in which 
the question relating to the existence of a 
conspiracy, of participation in the same 
by the members of the same came up 
for decision, both in the matter of letting 
in evidence and weighing and applying 
the same. 

The one salient feature that stands out 
prominently is the publication of the Swa- 
dhin Bharat leaflet and the wide dissemi- 
nation of the same throughout Bengal. The 
objects of the ccnspiracy were clearly in- 
dicated in the leaflet. It is a document 
giving unqualified expression tothe idea of 
revolution and hatred to the Government, 
it is an incitement in unequivocal langu- 
age to rebellion and armed revolution 
throughout the country. The bloody path 
of revolution was the only way to the 
royal gate of liberation, or triumphant march 
to freedom. The path lay over the raging, 
surging sea of death. The object was to 
erect a system of Government based on 
revolution to be achieved by means of an 
armed rebellion. Actions of the Govern- 
ment taken for the purpose of rooting out 
terrorism and indiscriminate murder of 
officials were referred to in the leaflets as 
wrongs done by the Government and it 
was asserted that there were still men in 
the land who could take revenge for these 
wrongs. There is a direct incitement in 
the Swadhin Bharat leaflet to armed re- 
volution the existence of an organisation 
having armed revolution as its object was 
definitely disclosed and warning was given 


(3) 37 O 467; 7 Ind. Cas. 359; 11 Or. Ld 458; 14 O 
W N 1114 


(4) 145 Ind. Cas. 481; (1933) A LJ799;L R 4A 
259 Cr.; 34 Or, L JY67; 6 R a 65; A IR 1933 All. 690; 
(1933) Cr. Cas. 1202; 55 A 1040. 

(5) AIR 1929 Pat, 145; 116 Ind. Oas, 756; 30 Cr. 
L J 646;11 PLT 45. 
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in unmistakable language to all who:would 
resist the organisation and continue to sup- 
port the Government established by law. 
The prosecution led evidence as to the 
printing and publishing cf the leaflet 
Swadhin Bharat and as to its wide distribu- 
tion. Whether the avowad objects of the 
conspiracy headed by Provat Chakravarti 
a8 disclesed in the leaflet were similar to 
those of the Anusilan party or not, is not 
a question arising in the case before us; 
the question was whether it was established 
that a conspiracy for the furtherance of 
the objects stated in the Swadhin Bharat 
leaflet existed, and whether the accused 
persons placed on trial were members of 
that conspiracy. It is worthy of notice in 
this connection that in addition to the publi- 
Cation and distribution of the Swadhin 
Bharat leaflet, there was evidence placed 
on record, for the purpose of establishing 
that blocks were prepared in pursuance of 
the objects of the conspiracy for printing 
other leaflets similar to the Swadhin Bharat 
leafiets, for propaganda work. 

The evidence of the existence of the 
conspiracy and of the participation of the 
accused persons in the same came from 
the approvers Jiten Naha and Hrishikesh 
Gupta: there were then the witnesses 
coming within the category of accomplices 
or persons in the position of accomplices: 
and there were also the confessions—so 
called confessional statements—by some of 
the accused persous of these confessional 
statements, two stand out prominently, 
others are of a self-exculpatory nature, 
and their evidentiary value as statements 
of accused persons is negligible. The ob- 
jects of the conspiracy were stated definitely 
by Sudhir Bhattacharjya, one of the ac- 
cused persons, in his confession which 
was subsequently retracted; the organisa- 
tion for which Sudhir Bhattacharjya was 
to work was for the purpose of an armed 
rebellion against the British Government. 
The object of the party to which Probodh 
Ghose was grafted was to achieve the inde- 
pendence of India by means of an armed 
revolution; their programme of work con- 
sisted of guerilla warfare, political assasina- 
tion and political dacoities which were to 
be committed in order that money for the 
purchase of arms might be procured; high 
officials were to be murdered; and the 
Government to be paralysed by such acts 
of terrorism. In addition to activities in 
Bengal, evidence was given to establish that 
workers for the furtherance of the objects 
of the conspiracy started by Provat Chakra- 
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varti and of which he was the directing 
genius were busy in Burma, in the Punjab 
and the United Provinces, and in Madras. 
Whether the expression “emissaries” could 
or could not be used in describing the 
workers in the other provinces, evidence 


“was given that three of the accused persons, 


Narendra Ghose, Dhirendra Bhattacharjya 
and Sitanath De, were in connection with 
Provat Chakravarti and were acting as 
agents of ProvatChakravarti and his Bengal 
associates, and who were working towards 
and whose activities were directed towards 
the achievement of the India-wide conspir- 
acy of which Provat Chakravarti was the 
leader, and the objects were carried on 
nder his direction. 

The evidence relating to the activities in 
the Punjab and Madras related to overt 
acts in furtherance of the objects of the 
party controlled from Calcutta, the party 
of Provat Chakravarti which certain persons 
in these provinces were serving under the 
guidance of Dhirendra Bhattacharjya and 
Sitanath De. So far as Burma was concern- 
ed, and evidence was not very full, as to the 
exact nature of the objects achieved by 
Narendra Ghose, in View of the nature of 
the evidence coming from an accomplice. 
The searches leading to the arrest of some 


-of the accused persons furnished material 


evidence in the case for the prosecution. 
The documents found at the different 
searches in and outside Calcutta and the 
things discovered at the several places 
searched, according to the prosecution, not 
only lead tothe conclusion of the existence 
of the conspiracy and the complicity of 
the accused persons inthe same, but also 
in the nature of things the finds at the 
searches were used as valuable evidence 
supporting the history and development of 
the conspiracy, and the method adopted in 
furtherance of its objects. Of the places 
searched, the room at, No. 1], Sitala Lane 
was the most important; according to the 
prosecution that was the head-quarter of 
the organisations in Bengal. There were 
the cipner lists containing addresses; there 
was the introduction slips, letters of ineri- 
Minating character; and in addition bomb 
diagrams and a revolver; all found at the 
search of No. 1], Sitala Lane. It was at 
this place that Provat Chakravarti was 
arrested. Of the other searches mention has 
to be made of the one at No. 35, Sib Thakur 
Lane, where two of the accused Persons were 
arrested when they were packing a revolver 
in an earthen vassel (Handi) and where in 
addition to other things the magazine base 
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of a pistol was found. At No. 9, Darmahata 
Street, were discovered letters of incrimin- 
ating nature, as also thick iron rods; when 
No. 201, Harrison Road was searched by the 
Polive, blocks were found as also a number 


of Sawadhin Bharat leaflets, and a copy of. 


the Sedition Committee's Report. Searches 
at 221, Darmahata Street, at 62, Upper Circu- 
lar Road, at No. 6/2, Tangra Road, at No. 47, 
Kakurgachi Second Lane, and No. 12-A, 
Chakraberia Lane, led to discoveries of 
incriminating things and documents. At 
the front of the house No. 11, Jamir Lane 
a motor car was seized by the Police and in 
the car was found a pouch containing some 
money which was claimed by Niranjan 
Ghosal, one of the accused persuns apes 
on trial, as also a violently revolutionary 
document. The Police Officers claimed to 
have arrested this Niranjan Ghosal as also 
Haripada De in the motor ear. 

The search at No. 11,Sitala Lane led to the 
finds which supplied the material clues to 
the discovery of the conspiracy charged 
against the accused persons placed on trial, 
and was the most important of the searches 
in that way, relating to the existence of the 
conspiracy in question and to the participa- 
tion of the accuged persons in the same. 
The incriminating articles found at the 
different searches stood by themselves, in- 
dicating the nature of the activities of the 
conspirators concerned, some of whom were 
arrested at the places searched. Then 
there were the cipher lists, and the introduc- 
tion slips and letters found at the different 
places searched. Tuecipher lists were de- 
. coded and the handwriting in 
ments were examined by experts competent 
to discharge the functions allotted to them 
by persons responsible for the prosecution 
and these experts were subjected to cross- 
examination ofa most searching nature on 
matters depcsed to by them in Court. It 
` would appear to be clear that with reference 
to the dccuments 1ecovered at the searches 
the standpoint was kept in view that they 
need not have been written by the party 
against whom they were used, that it was 
sufficient if they were found in their pos- 
session and the conduct of the person con- 
cerned created an inference that he was 
aware of its contenis and admitted their 
accuracy. The documents found at the 
premises searched or found in possession 
of individual accused persons were ad- 
mitted in evidence if they satisfied all or 
any of the conditions that the handwriting 
was proved by comparison with an admitted 
or proved specimen of the handwriting of 
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the persons concerned, in the light of the 
testimony of expert witness; that the 
document was in possession of an accused 
person; and that the document was admissi- 
ble in evidence as one falling within the 
scope and operation of s. 10, Evidence Act. 

The searches at which the documents 
which the prosecution tried to establish 
were discovered, were carried op in the 
manner provided by law, and to which no 
just exception could be taken and the arti- 
cles found atthese searches have to be 


connected with the conspiracy charged 


against the accused persons, and evidence 
had to be given to connect these finds with 
the conspiracy and with the acts of the 
individual accused persons alone in fur- 
therance of the objects of the conspiracy. 
The prosecution examined two persons who 
turned approvers,and there was evidence 
coming from independent sources or from 
accomplices or persons in the position of 
accomplices, as they are sometimes deno. 
minated, to prove facts establishing that 
the accused persons were acting in pursu- 
ance of an agreement between two or more 
persons, leading to the inference that a 
conspiracy as contemplated by s. 121-A 
existed. The existence of a concerted in- 
tention was sought to be established as a 
matter of inference closely bound up with 
some overt act or acts, as if only by means 
of overt acts that the facts of the existence 
of the conspiracy would be established. 
The criminality of the conspiracy was, as it 
was well settled now, independent of the 
criminality of the overt acts. Direct evi- 
dence was given io prove the existence and 
the planning of a conspiracy as charged, but 
it was nob necessary to establish by direct 
evidence that ihe accused persons did enter 
into an agreement to conspire. 

In regard to the inception of an agree- 
ment andthe origin of a conspiracy as 
charged, there was evidence led consisting 
principally of documents that Provat Chak- 
ravarti, who was the ringleader, when he 
absconded from his place of village domi- 
cile, left behind him alist of 457 detenues 
dealt with under the Bengal Oriminal Law 
Amendment Act and information contained 
in an exercise book regarding the location 
of arsenals in different parts of India. A 
list of books of a distinctly revolutionary and 
seditious nature was also left behind. These 
discoveries were significant and gave suffi- 
Cient indication of the ideas that were 
Working in the mind of Provat Chakra- 
varti, and throw a flood of light on the 
whole case before the Court in which Pro- 
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vat Chakravarti was taken to be the central 
figure of the criminal conspiracy charged 
against the accused persons placed on their 
trial. j 

The searches which led to the discovery 
of the conspiracy and which formed the 
basis of the case for the pros-cution, and 
which were most rigorously attacked, were 
found to have been conducted in the manner 
provided? by law, and evidence was given 
of the due preparation of the list prepared 
after the searches which were signed by 
search witnesses andin some cases by the 
accused persons themselves in whose pre- 
sence some of the searches were conducted; 
the search lists full and completein matters 
of detail were initialled by the Magistrate 
concerned. The evidence discovered by the 
searches was admissible and that evidence 
could not be held to be inadmissible even 
in a case in which it could be made out, as 
was not done, that there was irregulari- 
ties or disregard of the strict formalities 
relating to searches and to the manner of 
conducting them. The discovery of docu- 
ments and other articles at the searches 
was the veryimportant connecting link in 
the case for the Crown. The cipher lists 
were decoded and the handwriting in letters 
and other documents was sought to be prov- 
ed by the best evidence possible. 

In addition to the documentary evidence 
referred to above, there was a body of re- 
volutionary literature in the shape of hooks 
found at the different searches, used, 
as sought to be established by evidence, for 
the purpose of recruitment and furtherance 
of the objects and method of the conspi- 
racy. The evidence in the case points to 
the fact of recuitment of members by 
reading bcoks, In addition to the evidence 
of the approvers, there is the evidence of 
persons acquainted withthe methods and 
. working of the conspiracy who testify to 
the fact of the use of books in further- 
ance of the objects of the conspiracy, Short 
sketches of the contents of twelve of the 
books discovered at the various searches 
have been given in the judgment of the 
Tribunal in a separate chapter ; many of 
them are proscribed books; and some of 
them were written solely for.the purpose 
of influencing young readers, to emulate 
the deeds of persons who lost their lives 
following the commission of revolutionary 
and terrorist crimes in Bengal and else- 
where men like Khudiram, Kanai Lal and 
Bhaghat Singh. The revolutionaries in 
Russia, Ireland and China are held up in 
the books as heroes; and these books were 
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found at some of the haunts: of the con- 
spirators, along with arms, ammu- 
nition and incriminating documents, and 
were associated with the revolutionary 
pamphlet Swadhin Bharat, leaflets stating 
in clear language the object of the con- 
spiracy. The books were used for the pur- 
pose of recruitment, and evidence was led 
to show that the course adopted generally 
wasto ask prospective recruits to read 
certain books for the purpose of finding 
out whether they favour violence or armed 
revolution, and the method of terrorism ; 
attempts were then made to gain them 
over by prolonging the course of reading, 
until the final object was attained. The 
evidence furnished by the books related 
to the method of furtherance cf the objects 
of the conspiracy. 

The prosecution brought before the 
Court the evidence of approvers and accom- 
plices more than one of whom was sought 
to be placed in the category of spies and 
informers. The evidence coming from this 
class of witnesses was sought to be sup- 
ported in material particulars, and in all 
matters of detail by evidence which is 
commonly described as independent evi- 
dence; and conclusion had to be drawn 
from the entire evidence in the case. The 
Commissioners constituting the Tribunal 
before which the appellants were tried 
demanded corroboration. of evidence com- 
ing from approvers and accomplices, where 
that evidence implicated individual ac- 
cused and the whole trend of the judgment 
of the Tribunal, consisting of minute de- 
tails in evidence, proceeds on that basis, 
t may be mentioned in this connection 
that amass of materials has found its way 
onto the records in the case before us, 
some of which may very well be held to 
be not strictly admissible under the law, 
except by a liberal interpretation of the 
provisions contained in s. 10, Evidence Act 
and from the nature of the case, great 
care had to be taken to weigh the general 
character ofthe evidence which was toa 
large extent bound to be circumstantial 
affording corroboration of facts related by 
witnesses,in the position of approvers, 
accomplices or jndependent witnesses. The 
materials before us must beexamined in 
the light of the above proposition as it 
appears to have been in the trial Court in 
consonance with the observations of Sir 
Lawrence Jenkins, .C. J. in Barindra 
Kumar Ghose v. Emperor (3). 

The above is the main outline of the 
case for the Crown, and in addition to the 
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materials referred to, there were the con- 
fessions of the approvers who were exa- 
mined as witnesses and the other confes- 
sions strictly so called were more or less 
self-exculpatory recorded as confessions by 
the accused persons. The confessions were 
retracted, and evidence was led for the 
purpose of ‘establishing the voluntary 
nature of the same, and the truth of the 
same, In one case there was a Verifica- 
tion report so far as the confessional state- 
ment cfan accused person was concerned 
which it would appear was fairly supported 
by other evidence bearing on matters 
covered by the said report by the Magistrate 
by whom it was recorded, and which can- 
not beruled out on the ground that it was 
inadmissible in evidence seeing that the 
Magistrate himself was examined as a 
witness in the case, and spoke to the con- 
tents of the report made by him, which is 
placed on record as evidence in support 
of the confessional statement of Sudhir 
Bhattacharjya. An objection was taken to 
these verification proceedings. They are 
not wholly illegal : 


“They are undertaken it would seem, with a 


view totesting the truth of a confession and to 
obtain evidence either corroborating the confes- 
sion or indicating its falsity. In so far at least 
as such evidence may be obtained for instance in 
ascertaining that the prisoner is familiar with or 
wholly ignorant of the localities of which he has 
spoken or in furnishing clues to further enquiry 
' guch proceedings may be useful: Amiruddin 
v. Emperor's case (6). 

Statement made by the accused to the 
verifying Magistrate in the course of the 
proceedings, if they are not recorded in 
the manner provided in s. 164, Criminal 
Procedure Code, are however inadmissible. 
The line of defence adopted in the case 
before us is indicated by the cross-exami- 
nation of witnesses before the Court that 
the entire evidence was fabricated and 
false, coming mainly from Police Officers 
and from persons who were Police informers 
and Police spies. The approvers and some 
of the accomplice witnesses or persons in 
the position of accomplices were suggested 
to be persons who had purchased escape 
from prosecution by gross perversion of 
truth at Police instigation. The confes- 
sional statements made by some of the 
accused were generally characterized as 
statements forced on these persons. In 
regard to the searches ‘with furnished 
materials for the prosecution and resulted 
in the accused persons being placed on 
trial it was asserted that they were not 


(6) 45 O 557; 44 Ind. Cas, 321; AIR 1918 Cal. 88; 
-- 9 Cr, L J 305; 220 W N 213, 
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properly conducted: that the documents 
and arms and ammunition and other incri- 
minating things were planted by the 
Police and nothing incriminating was 
found and the accused were not con- 
nected with them, the Police Officers 
conducting the searches could not be 
relied upon as also the witnesses to the 
searches. The documents found at the. 
searches did not bear the interpretation 
Placed on them. The ciphers to which a 
great deal of importance attached, so far 
as the case for the Crown was concerned 
were aconcoction by the Police, they had 
not been properly decoded, and they could 
not possibly bear the interpretation put on 
them by the prosecution. The hand- 
writing in the documentsa large number 
of which was examined by a handwriting 
expert examined as a witness by the 
prosecution, was the subject of detailed 
criticism by way cf elaborate and what 
appears to be necessary and irrelevant 
cross-examination ; and it was the case 
for defence that the evidence given by 
the expert could not be accepted. As 
to the conspiracy as alleged by the prose- 
cution, it was the case for defence that its 
origin had not been proved, and its 
existence has not been established, the 
conspiracies in the Punjab, the United 
Provinces, Madras and Burma, of which 
evidence was given had no connection with 
any conspiracy in Bengal, and in Bengal 
itself there might have been separate and 
independent bodies which were not con- 
nected with the conspiracy to which the 
present prosecution related. It was suggested 
that the accused might have been members 
of different and separate organizations, 
but were not proved to be members of 
a conspiracy, the existence of which was 
sought to be established by the prose- 
cution, of which Provat Chakravarti was. 
the leader. In regard to the objects of 
the organization, as it was manifest from 
the Swadhin Bharat leaflet, which was 
according tothe case for the Crown widely 
distributed by Provat Ohakravarti and his 
party in furtherance of the objects of the 
conspiracy, the case for the defence was © 
that the contents of leaflets could not 
bear the interpretation sought to be placed 
on it by the prosecution, namely that it 
was a direct incitement to armed revo- 
lution. 
According to the defence a violent poli- 
tical revolution was not referred to, but 
the leaflet has a socialistic or communistic 
ideal in view, and could at best be said‘to 
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be seditious in its nature. The legal 
aspect of the case for the defence mainly 
related, in the first place, to the plea in 
bar so far as the prosecution was con- 
cerned generally and with some of the 
accused persons individually in view of 
Previous prosecutions, in which some of 
the accused persons placed on trial were 
convicted or acquitted. The charge as 
framed was characterised as bad in law, 
vague in its nature, giving no information 
ta the accused placed on trial, fixing an 
arbitrary period from 1930 to December 
1933. The joint trial of the accused per- 
sons was said to be unjustifiable. A plea 
in bar was specifically raised based on 
provisions contained in s. 403, Criminal Pro- 
cedure Code and on general principle and it 
was said that some of the accused having 
stood their trial on one charge of conspiracy, 
a second trial on a cognate charge was 
barred and was not maintainable gener- 
ally or as against some of the accused in 
particular. In regard to documents of 
which secondary evidence was given on 
the side of the prosecution, in place of 
primary evidence, asin the case of letters 
intercepted in Post Office it was urged on 
the side of the defence that the provisions 
contained in ss. 65 and 66, Evidence Act, 
not having been complied with the docu- 
menis could not be admitted in evidence, 
that the contents of these 
letters could not be proved, that no reliance 
can be placed upon them. 

There was also a question raised on the 
admissibility of documents found in the 
possession of persons placed on trial or 
others, and their evidentiary value, in cases 
where handwriting in the document had 
not been proved. The Commissioners 
of the Tribunal, before whom the trial was 
held, gave their decision against the appel- 
lants in the Court. They were each of 
them convicted of the offence charged 
against them, under s. 121-A, Indian 
Penal Code. The appellants Provat Chan- 
dra Chakravarti, Jitendra Nath Gupta. 
Narendra Prosad Ghose, Purnendu Das 
Gupta, Dhirendra Nath Bhattacharjya and 
Sita Nath De have been sentenced to trans- 
portation for life. The appellants Kishori 
Mohan Das Gupta, Manindra Lal Chaudhury 
and Paresh Guha have heen sentenced to 
undergo rigorous imprisonment for ten 
years each. The appellants Jitendra 
Chakravarti. Dwijendra Mahapatra, Abani 
Mohan Bhattacharjya, Provat Kumar Mitter, 
Satyendra Narayan Muzumdar, Haripada 
De, Niranjan Ghoshal, Amulya Charan Sen 
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Gupta and Amiya Kumar Pal have been 
sentenced to seven years rigorous imprison- 
ment each. The appellants Hem Chandra 
Bhattacharjya, Bimal Bhattacharjya, 
Surendra Dhar Choudhury and Jyotish 
Chandra Mazumdar, have been sentenced 
to rigorous imprisonment for six years 
each, and Sudhir Chandra Bhattacharjee to 
five years’ rigorous imprisonment. The 
sentences passed on the appellants Santosh 
Chatterjee, Shyambehari Lal Sukla, Indra 
Bhusan Mazumdar, Probodh Kumar Ghose 
and Susil Kumar Roy Chakravarti were 
those of three years’ rigorous imprisonment 
in each case; and the appellant Abani 
Ranjan Sarkar in view of his conviction 
and sentence in another case, was sentenced 
to undergo rigorous imprisonment for one 
year. 

In giving our decision on questions 
arising for consideration in case before us, 
it may be mentioned at the outset that the 
points raised in the appeal by several 
appellants were the same or similar to 
those raised before the Tribunal before 
which the trial was held and it is worthy 
of notice that although a great deal of time 


was taken in placing the cases of the appel- 


lants by the different lawyers appearing 
on their behalf before us, not much of 
discrimination or exercise of sound judg- 
ment in the matter of importance or of 
substance involved in the points framed 
before us, was generally exercised ; there 
were exceptions in some cases. 

The judgment in the case consists of 359 
printed pages excluding the appendices to 
the same covering pp. 3868 to 449 of the 


‘printed papers before us containing trans- 


lations of documents or transcriptions of 
some of the important documents placed 
on record. It must be acknowledged that 
the judgment as it stands shows great 
care and attention that was bestowed to 
the case before the Tribunal, and the usual 
practice in vogue now-a-days of writing out 
long judgments has been followed ; it may 
however be mentioned in line with what 
was said by Sulaiman, C. J. of the Allahabad 
High Court in Jhabwala v. Emperor (4), 
that much time would have been saved if 
the Commissioners constituting the Tribue 
nal were not called upon to discuss in their 
judgment all the evidence produced by the 
prosecution. A judgment is not required 
to be a resume or reproduction of all the 
evidence on record; a Court is entitled to 
and should select such important evidence 
as it considers necessary to support a deci- 
sion on material points arising for cone 
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sideration. The materials collected in the 
judgment itself show that greater dis- 
crimination in the choice and selection of 
evidence should have been used by the 
prosecution and more strictness on the part 
of the Tribunal which appears to have al- 


lowed the trial before it to continue for. 


an extraordinary long perlod. The most 
important part of the judgment is that con- 
tained in the two chapters dealing with 
“The Conspiracy” (Ch. XX XV) and “The In- 
dividual - accused and the conspiracy 

(Ch. XXXVI). The portion relating to the ex- 
istence of the conspiracy has been dealt with 
already, and the cases of individual accused 
have to be separately dealt with. The con- 
clusions we have arrived at on the material 
parts of the case on a careful consideration 


of the materials placed on record and which- 


have been enumerated in very great detail 
in the judgment of the Tribunal, are given 
below under separate heads : p 

The plea of non-maintainability of the 
trial wholly unsubstantial on the merits, 
regard being had to the materials on the 
record, was based on this state of facts. 
The Government of Bengal directed the 
trial of the appellants Provat Chakravarti, 
Abani Bhattacharjya, Hem Bhattacharjya, 
Bimal Bhattacharjya, Surendra Dhar Chau- 
dhury, Jyotish Mazumdar and Shyambehari 
Sukla. The orders of the Government in 
the case of Provat Ohakravarti and Abani 
Bhattacharjya related to offences under 
s. 120-B, Indian Penal Code, and s. 19-A, 
Arms Act, in the case of Hem Bhattacharjya, 
Bimal Bhattacharjya, Surendra Dhar Ohau- 
dhury and Jyotish Mazumdar, the orders 
of the Government related to offences 
under ss. 19 (f) and 20, Arms Act, as also 
s. 120-B, Indian Penal Code, read with 
ss. 117 and 302, Indian Penal Code. The 
orders of the Government in Shyambehari 
Lal Sukla’s case were with reference to 
offences as mentioned in the case of Hem 
Bhattacharjya and others mentioned above. 
As the result of the trials held, Provat 
Chakravarti was convicted, while Abani 
Bhattacharjya was acquitted. Hem Ohandra 
Bhattacharjya and the three other persons 
mentioned above tried together were con- 
victed. Shyambehari Lal Sukla was also 
acquitted. In addition to the above ap- 
pellants the appellant Abani Sarkar was 
convicted under s. 18 of Act XXIII of 
1931 (The Press Emergency Powers Act) 
and under ss. 506-117 read with.s. 120-B, 
Indian Penal Code. On these facts, it was 
asserted that the trial of the appellants 
named above was barred according to the 
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general principles of law and justice, and 
under the provisions enacted in s. 403, 
Criminal Procedure Code. It was urged 
that the accused persons could not be 
charged or held guilty of two conspiracies. 

The facts which have to be noticed on 
this part of the case are that none of the 
persons referred to above was charged 
with the commission of an offence under 
s. 121-A, Indian Penal Code, at any of the 
previous trials,in connection with a con- 
spiracy of a general nature we are dealing 
with; and in the case of Abani Sarkar the 
Courts before which they were tried were 
not even competent to try a charge under 
s. 121-A, Indian Penal Code. In the case 
of others, the Courts were not competent 
and had no jurisdiction under the law to 
try any of the appellants under s. 121-A, 
Indian Penal Code, as charged in the case 
before us in the absence of a complaint. 
In the absence of a complaint under s. 196, 
Criminal Procedure Code, the Court would 
have no jurisdiction totry any of the ac- 
cused persons for an offence under s. 121-A, 
Indian Penal Code. As the learned Com- 
missioners of the Tribunal have observed, 
the question at present is whether the 
Special Magistrate who held the previous 
trial was competent to try the accused 
persons on the charge on which they were 
tried in the present case. The answer 
must be in the negative in view of the 
clear provisions of s. 196, Criminal Pro- 
cedure Code, and in this connection it is 
worthy of notice that the Bengal Suppres- 
sion of Terrorists Outrages Act, 1932, was 
controlled by s. 196, Criminal Procedure 
Code, which not being inconsistent with 
the provisions of Chap. II of the Act, was 
not superseded by s. 34 of this Act. 

No useful purpose can be served by dis- 
cussion, more or less academical, of the 
decisions of the different High Courts in 
this country bearing upon the provisions 
contained in s. 403, Criminal Procedure 
Code, in which the conflict of opinions ex- 
pressed from time to time is more apparent 
than real. The question as to whether a 
particular trial is barred by reason of 
previous prosecution ending in conviction 
or acquittal is a question to be determined 
on the facts and circumstances of a par- 
ticular case: one of the tests the Commis- 
sioners of the Tribunal in the case before 
us have observed in their judgment is 
whether facts are the same or not: but the 
true test as has been said in cases decided 
by this Court is not so much whether the 
facts are the same in both trials .as whe- 
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ther the acquittal or conviction from the 
first charge necessarily involves an acquit- 
tal or conviction on the second charge: 
see Ram Sahay Ram v. Emperor (7). Itis 
necessary to indicate here that the pro- 
visions contained ins. 403, Criminal Pro- 
cedure Code, are complete by themselves 
on the subject of the effect of previous 
acquittal or convictions and no question 
of exercise of inherent jurisdiction or the 
application of the rule of res judicata 
arises where there are specific provisions 
in the law. The four sub-sections of 
s. 403 de:l with four different kinds of 
cases: (1) the case of one set of facts or 
omissions constituting one legal offence: 
(2) the case of cne series of facts involying 
more than one offence: (3) the case of 
one set of facts constituting more than 
one legal offence: and (4) a special case 
where a single act or set of acts has had a 
consequence unknown or having occurred 
since the first trial. The law as enacted, 
complete by itself, deals with the maxim 
that ‘noman ought to be tried twice upon 
the same facts’ which must mean that a 
person cannot be tried a second time for 
an offence which is involved in the offence 
with which he was previously charged. 
Keeping the above consideration in view it 
must be held in the case before us that the 
contention as to the non-maintainability of 
the prosecution must be overruled as wholly 
without substance. The factsin the present 
prosecution under s. 121-A, Indian Penal 
Code and those involved in the earlier 
prosecutions are not the same; some of the 
facts are no doubt common, but on the facts 
` of the previous trials a charge under s. 121-A, 
Indian Penal Code could not possibly 
have been framed or a trial held on that 
charge. As the Commissioners of the 
Tribunal have observed, the offences with 
which the accused were charged in the 
earlier trial were some of the limits, the 
present charge under s. 12l-A, Indian 
Penal Code includes them, but goes much 
beyond them. The facts of this cage, there- 
fore, attract the operation not of sub-s. (1) 
but of sub-s. (2) of s. 403, Criminal Proce- 
dure Code. The offence charged in the 
present case was a distinct offence and 
could not possibly be covered by a charge 
under s. 120-B, Indian Penal Code. 

In view of the conclusions set forth above, 
the contention advanced on behalf of the 
appellants that if Provat Chakravarti, the 
central figure, the. leader and the directing 


(7) 48 C 78; 57 Ind. Oas. 278; AIR 1921 Cal. 181; 
21 Ör. LJ 614; 24 O W N 763. 
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genius of the conspiracy, could not be tried, 
for a second time, the whole of the present 
trial of conspiracy was bound to fail, 
cannot be given effect to. Nor could it be 
held that the trial of any of the other 
accused persons who were convicted or 
acquitted st previous trials referred to 
above, was not maintainable. On this part 
of the case to accept the contention would 
have the effect of our holding that a person 
accused of conspiracy under s. 121-A, Indian 
Penal Code cannot be convicted of that 
offence, if he had been convicted or ac- 
quitted of an overt act in regard to that 
conspiracy, a proposition wholly untenable 
in its nature. It may be mentioned in this 
connection that it cannot be seriously argued 
that anything contained in the Oriminal 
Law Amendment Act bars the operation 
of the provision of the Code of Criminal 
Procedure as contained in s. 196, or ss. 235, 
236 and 237 to which Jatter provisions 
reference is made in s. 403 of the Code; 
and it is further difficult to appreciate how 
the provisions contained in 8. 561, Criminal 
Procedure Code relating to the saving of 
the inherent power of the Court to prevent 
abuse of the process of any Court or 
otherwise to secure the ends of justice, 
could be invoked on the facts of the case 
before us in support of the position that 
the conviction or acquittal of Provat 
Chakravarti or of any accused previously 
tried for commission of offences under the 
Indian Arms Act or unders. 120-B, could bar 
the present prosecution or the present 
trial. 

The subject of the general conspiracy 
charged in the case before us, the existence 
of the same, and the evidence led for 
establishing the fact of the furtherance of 
the aims and objects of the conspiracy, 
were matters discussed at length, more as 
a matter of form than of substance. It 
has been established on evidence that there 
was an agreement between a number of 
persons. The prosecution established on 
reliable evidence that the acts done by the 
conspirators of whom Provat Chakravarti 
was the leader were in furtherance of the 
common object of the conspiracy charged 
and not of different conspiracies as sug- 
gested by the defence. In the evidence 
reference was made by some of the wit- 
nesses tothe original Anusilan Samity of 
Dacca, and connection with that organiza- 
tion was traced; reference was also made 
in the evidence to other revolutionary 
parties, the Jugantar party, the Hindusthan 
Socialist Revolutionary party, the Indian 
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Socialist Revolutionary party, the Indian 
Republican party, the Chittagong Revolu- 
tionary party, the District Organization 
Scheme at Malda, the different groups of 
the Anusilan party, as also some other 
organizations revolutionary in nature. The 
connection with Anusilan party of Dacca 
as originally started, the connection with 
different crganizations with similar objects, 
the connection of individual member or 
members with different organizations, were 
not questions of primary importance in the 
case before us snd could not minimise the 
offence of the accused persons placed on 
trial charged as members of the conspiracy 
of which Provat Chakravarti was the leader 
and relating to which materials were placed 
before the Court proving its aims and 
objects, its origin so far as it could be 
traced, its existence and establishing the 
furtherance of the aims and objects at 
different places in and outside Bengal. 
There was one conspiracy and not different 
conspiracies which had to be taken into 
consideration, the association of the accused 
persons in furtherance of the aims and 
objects of the same was sought to be 
established, and has been proved by the 
prosecution. 

It requires notice that there was a large 
number of letters placed on record the 
writers and the addresses of which were 
not traced; there were also slips of papers 
found at the different searches placed on 
record in which names were mentioned 
against whom no evidence was led by the 
prosecution. The Commissioners of the 
Tribunal do not appear to have based their 
decision on any of the documents referred 
to above; and as no decision could be based 
on any of the documents which were more 
or less irrelevant for the purpose of the 
case before us, we do not attach any 
importance to these documents. The same 
observation applied to some of the names 
appearing in the cipher list which have not 
been traced. The documents connecting 
individual accused with the conspiracy, of 
which the handwriting has been satisfac- 
torily proved, and of the admissibility in 
evidence of which has heen established, 
are the only ones of which mention is made 
at places where the cases of individual 
accused persons are considered. The 
searches at various places which furnished 
materials for the discovery ofthe conspiracy 
in question, and led to the arrest of the con- 
spirators were criticised on the side of the 
defence. They were according to the 
defence not properly conducted under the 
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law; the finds atthe searches were accord- 
ing to the trend of cross-examination of 
witnesses connected with the searches 
were things planted at the places searched, 
the Police Officers conducting the searches 
were unreliable, the witnesses to the 
searches were untruthful witnesses procured 
by the Police and the search lists were con- 
cocted. 

On examination of the materials placed 
on record on this part of the casé@, there 
can be no doubt that the prosecution has 
given reliable evidence in support of the 
searches and the suggestions made in 
cross-examination of witnesses relating to 
the searches are not worthy of serious con- 
sideration. The searches and the finds at 
the searches which were conducted in the 
manner prescribed by law, fully supported 
the case for the prosecution, and they formed 
the main base of the evidence led in the 
case before us, establishing the fact of the 
existence of a conspiracy, and the complicity 
of the accused persons placed on trial with 
the objects of the same. The evidence 
relating to the searches also gave clear 
indication of how the members of the con- 
spiracy were acting in furtherance of the 
objects of the same. The existence of the 
conspiracy as members of which the 
appellants before us were placed on their 
trial was proved; the object was definitely 
stated in the Swadhin Bharat leaflet. The 
furtherance of the object of the conspiracy 
and the manner and method were definitely 
indicated in the leaflet intended to be 
distributed and circulated as widely as 
possible. The contention on the side of 
the defence that the contents of the leaflet 
could not have the interpretation placed 
on it by the prosecution does not bear 
serious consideration. The leaflet speaks 
of the bloody path of revolution and of 
the nature of the struggle that was to be 
undertaken; it speaks of sacrifice of lives 
and of soaking the earth with streams of 
blood. 

There can be no question with that the 
object of the conspiracy as stated by the 
Swadhin Bharat leaflet was violent revolu- 
tion, and warning was given to all those 
who dared to support the Government in 
this country as established by law; it was 
not simply a seditious leaflet or one advocat- 
ing communism or socialism, as contended 
for by the defence. The evidence estab- 
lished the fact of the origin and the dis- 
tribution of Swadhin Bharat leafiet advocat- 
ing overthrowing the Government and the 
present order of society by means of an 
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armed revolution; the objective indicated in 
the leaflet was nota distant sim to be 
realized in the unknown far off future, but 
an immediate object The members of the 
conspiracy whose progress of work was 
definitely indicated by the Swadhin Bharat 
leaflet bad come to an agreement to deprive 
His Majesty the King Emperor of the 
sovereignty of British India, and were 
guilty of an offence as contemplated by 
s. 121-A® Indian Penal Code. In proof 
of the existence of the conspiracy and 
for the purpose of establishing the con- 
nection with the same, so far as the 
accused persons placed on trial were con- 
cerned, by means of acts done in reference 
to the common intention of the conspi- 
racy after the time when such intention 
was first entertained, a mass of documents 
was placed on record as mentioned in s. 10, 
Evidence Act, which lays down not only 
the tule applicable in this country, so 
far as leading evidence in cases of con- 


Spiracy was concerned, but hasto be 
treated as a part of statute law in 
the matter of proof of existence of a 


conspiracy and of the furtherance of its 
objects. 

No useful purpose is served by pointing 
out, asis the practice now-a-days the dıs- 
tinction between the English and the 
Indian Law onthe subject, inasmuch as 
decisions of Indian Courts throw sufficient 
lighton the same. Sofar as documents 
found in possession of a party were con- 
cerned, possession and conduct create an 
inference thathe was aware of its con- 
tents; what sort of conduct would pro- 
perly give rise to such inference must 
necessarily depend on the facts of each 
case: Barindra Kumar Ghose v. Emperor 
(3). Inthe next place documents found in 
possession on search or otherwise are ad- 
missible in evidence if they satisfy any 
of these conditions, namely (4) they are 
in the handwriting of the party concerned 
and (ii) if they fall within the scope and 
operation of s. 10, Evidence Act: Pulin 
Behari Das y. Emperor (2}. The class of 
documents to which the rule would apply 
in the case before us, includes not only the 
letters found at searches and in the 
Possession of the persons at the time of 
their arrest, but also to the cipher lists, 
introduction slips and other documents, 
and one proposition deducible from the 
general rule applicable was very clearly 
enumerated by Sulaiman, C.J. in his judg- 
ment in Jhabwala v. Emperor (4), a 
document of which the writer is not known 
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if found in the possession of a conspirator 
would not by itself be admissible for the 
purpose of proving the truth of its con- 
tents as sgainst other accused. The fact 
of possession would be evidence to show 
that the conspirator in whose possession 
it was found had received and preserved 
it. Itis tobe noticed that the execution 
and authorship of a document was a ques- 
tion of fact. It may be mentioned in this 
connection that ia England letters and 
other papers found ina party’s possession 
are received in a criminal prosecution, 
specially in case of conspiracy and treason 
though their weight as evidence against 
the prisoner depends on the fact whether 
anything can be shown to have been done 
upon them. The propositions which indicate 
rules which may be taken to be well settled 
and are beyond the pale of controversy 
have been kept in view in arriving at 
conclusions on the question of admissibility 
and of the question of their evidentiary 
value in regard to the documenis and it 
will not be necessary, therefore, to discuss 
the question of admissibility separately in 
connection with a particular document. 
The document which has been held to be 
admissible inthe caseof an individual 
accused person, has been considered to be 
admissible in the light of the above pro- 
position; and its evidentiary value by 
way of admission or otherwise has been 
estimated in the light of other materials on 
record. 

In addition to letters seized on searches 
and found on the person of accused per- 
sons, there were numberof documents in 
the shape of copies of intercepted letters 
placed on the record in support of the 
case for the prosecution. Some of the 
letters were intercepted at the Post Office 
at Jamshedpur, others at the Post Offices 
at Dacca, Comilla and Chandpur. Insome 
cases photographs of the letters intercept- 
ed were taken, and the handwriting and 
signature in them were proved while in 
the majority of cases copies taken by 
Police Officers af the place of interception 
were used in evidence. It was urged on 
the side of thse defence that the second- 
ary evidence of the intercepted letters was 
inadmissible under the law as the provi- 
sions contained in s. 66, Evidence Act had 
not been complied with. It would appear 
that notices under s. 66 were not given to 
the addressees of letters in question before 
the copies were admitted in evidence. 
Notices under s. 66, Evidence Act were 
however, subsequently given; and as indi- 
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cated -by the Commissioners of the Tribunal 
in their judgment, neither the evidence nor 
the exhibits could be considered till after 
thereturn of notices had been received. 
The result of the notices issued was that in 
all cases there was denial of the receipt of 
the letter in question. The only purpose of 
a notice under ss. 65 and 66, Evidence Act 


isto give the party an opportunity by ' 


producing if he pleases, the best evidence 
` of its contents. Secondary evidence as 
provided bys. 69 is admissible when the 
party offering evidence of the contents 
of the document cannot for any reason 
not arising from his own default or neglect 
in a 


roduce the original document 
; reaaonable time: Surendra Krishna Roy 
Vv. Mirza Sye a Alt (8) . The proce- 


dure followed in the case in regard to 
reception of copies of intercepted letters 
was somewhat irregular, regard being had 
to the circumstances stated in the judgment 
of-the Tribunal; but we are satisfied on. 
the. materials before us that the provisions 
of the law bearing upon the reception of 
secondary evidence were substantially com- 
plied with in the case before us, and that 
the. accused persons against whom the 
secondary evidence was used were not 
prejudiced in any way whatsoever. | The 
accused were given full opportunity of 
entering their defence by cross-examination 
or otherwise in respect of the secondary 
evidence given in the case, In the shape of 
intercepted letters; and there could not 
be any question of prejudice on account of 
which the copies of intercepted letters used 
in evidence could be ruled out. The proce- 
dure adopted by the Tribunal in the matter 
of reception of copies of intercepted letters 
in evidence amounted merely to a technical 
defect and may very well be condoned 
in the absence of prejudice toany of 
the accused persons or a Very clear case 
of miscarriage of justice: see in this con- 
nection Profulla Kumar Bose v. Emperor 
(9). Itis hardly necessary to reiterate 
the position to which a reference has 
already been made that the execution or 
authorship of a copy of intercepted letter 
asinthe case of any other document 
isa question of fact and may be proved 
like any other fact. The question whe- 

Cas. 29; A L R1936 P O 15; 
1904 Ai DR O L R 60: 1936 A I R91; 8 RP 
C133: (1936) M W N 22; 2 B R 207; 40 O W N 226; 
8P LR 19; 43 L W 107; (1936) ALJ 84; 10 MLJ 
906: 19 N L J 29; 38 Bom, LR 330; 680 LJ 29 (PC, 
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ther the contents of acopy of intercepted. 
letter used in evidence against an accused 
person could be acted upon must be de- 
termined on a consideration of other evi- 
dence inthe case, documentary and oral. 
It may be mentioned that no useful pur- 
pose could be served by entering into-a 
discussion of the provisions of the law con- 
tained ins. 94, Criminal Procedure Code 
and ss. 130 and 162, Evidence Act inasmuch 
as the technical question raised on ¢he side 
of the defence related solely to the fact 
of the want of service of notice previous 
to the-placing of copies of intercepted 
letters on the record, and to the 
weight to be attached to the contents of 
the copies. 

The ciphers or cipher lists discovered 
at different searches constituted an import- 
ant link inthe matter of leading evidence 
as to the existence of and as to the 
furtherance of the aims and objects of 
the conspiracy we are dealing with. The 
effect of these documents and waether they 
were properly decoded are questions of 
fact the general proposition that must 
guide Courts in regard to ciphers was. 
clearly mentioned inthe judgment of the 
Patna High Court in Indra Chandra Narang 
v. Emperor (5). The ciphers, provided 
they were properly decoded, were not and 
could not, of course be treated as acts, 
words or deedsof any particular person 
but the fact that they existed and that the 
names and addresses of a number of 
persons who were alleged to be parties 
to a conspiracy as charged are mentioned . ; 
in them; the fact that they were in peculiar.“ 
forms, such as was not likely to be used -` 
for any lawful purpose, taken along with 
other matters brought out in evidence gives 
rise to a legitimate inference thatthe ciphers 
were prepared in connection with some 
unlawful purpose requiring secrecy; and 
in the absence of evidence that the matters 
appearing from the secret documents were 
associated with some legitimate or lawful 
purpose, the ciphers were themselves 
material affording good reasons for infer- 
ing that the names addresses and other 
matters appearing in the ciphers were 
connected with the furtherance of the 
objects of the conspiracy and as such 
evidence under s. 10, Evidence Act. 

In so far as decoding the ciphers goes,’ 
we have, on a very careful consideration 
of the evidence of the expert on the subject 
come to the definite conclusion that the 
ciphers were properly decoded in the 
manner mentioned by him. The effect 
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of the evidence of the expert could not be 


minimised in spite of the elaborate cross-. 


examination on behalf of the defence, 
which principally related to the position 
that ciphers could not possibly be decoded 
within a short timeas mentioned by the 
expert and thatthe decoding of ciphers 
was a story invented by the prosecution. 
The weight to be attached to those ciphers 
which were properly deccded is a matter 
of evidence and the effect of the same had 
to be considered in the case of each indi- 
vidual accused person. 

The handwriting insome of the docu- 
ments used insupport of the case for the 
prosecution was required to be proved 
aud an expert was examined in Court 
who gave evidence on writing of at least 
twenty-five persons, including some of the 
accused persons placed on trial, and the 
two approvers examined as witnesses 
in the case. The handwriting expert was 
subjected towhat appears to be unneces- 
sarily lengthy crcss-examination which 
afforded very little material for the pur- 
pose of assisting the Court. The writing 
In question had to be examined and points 
‘of similarity or dissimilarity were to be 


noticed with the alleged handwriting of- 


tthe individual and his admitted hand- 
writing. The reasons given by the expert 
had to be considered and either accepted 
or rejected for the purpose of coming to a 
decision. It is almost a truism to say 
‘hat expert opinion in the case of hand- 
‘Writing as in the case of other matters has 


ko be received with caution; the charge - 


of ‘expressing a too emphatic opinion 
Kevelled against the expert examined in 
the case before us is nothing new. Experts 
in handwriting always try to impress 
themselves by reference to pen holds, pen 
Pressure, pen scope, pen pause, pen pre- 
sentation, pen lift, hand movements, move- 
nents of letters and spaces, angles of the 
pen, under-strokes and numerous other 
dhings, which formed the subject of elabo- 
tate but more or less groundless cross- 
examination in the case before us, giving 
little of real assistance, seeing that more 
attention was bestowed on generalizations 
than on points requiring attention in the 
case of particular documents so far as for- 
mation of letters, pen-habits and idiosyn- 
oracies of the writer were concerned. 
Numerous examples are to be found in 
the judgments of Courts and in books in 
Which the experts’ opinion could not be 
acted upon on careful examination of the 
handwriting or otherwise; the reasons 
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given by the expert had to be examined 
by the Court In all cases in which the 
service of an expert was requisitioned. 
The handwritings in the documents which 
had to be proved to be the handwritings 
of any particular individual were examin- 
ed by the Commissioners of the Tribunal, 
and they were scrutinised with all possible 
care and attention by ourselves, in the 
light of the reasons given either for ac- 
cepting or discarding the opinion of the 
expert on hardwriting examined as a witness 
for the prosecution. The handwriting ex- 
pert based his conclusion on certain class 
characteristics of the writings and the 
fixed pen-habits of the writer. The Com- 
missioners in arriving at their conclusion 
have taken into consideration the reasons 
given by the expert as well as other evi- 
dence in the case. On careful consideration 
of the reasons given by the Commissioners 
bearing directly upon the question of identity, 
similarity or dissimilarity of handwritings 
placed before the Court, there is no reason 
to differ from them; the record was bur- 
dened with an examination-in-chief, so far 
as the handwriting expert was concerned, 
by introduction of technicalities and mat- 
ters of technical detail; and full advan- 
tage was taken of that by the cross-exa- 
mining Counsel; the Commissioners of the 
Tribunal did however succeedin separat- 
ing substance from mere chaff in the 
experts evidence in arriving at the proper 
decision with reference to different docu- 
ments to which reference has been made in 
Chap. XXXI of the judgment, dealing with 
handwriting. 

There is no doubt that a comparison 
of handwriting is something hazardous 
and inconclusive, and should be. made 
with care and caution in the light of assist- 
ance that may be available in theshape 
of expert evidence or arguments on behalf 
of parties ecncerned, or other ways ensur- 
ing aright decision. No hard and fast rule 
could possibly be laid down as to the best 
method of arriving ata proper conclusion 
on the question of similarity of handwrit- 
The rejection even in toto of an ex- 
pert’s cpinion would not exonerate the 
Court from the duty of coming to an in- 
dependent finding on the question of an 
authorship of handwriting ; the Court has 
to examine the opinion and come to its 
own decision. The most important things 
were to examine the general characteris- 
tics, formation of letters, fixed pen-habits 
and mannerisms, and discern the identity 
of the writer. The identity or resemblance 
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in handwriting has to be found out on the 
- value of the effect of various considara- 
tions arising from individual characteristics 
“and idiosyncracies which have been embo- 
died in technical language of experts. It 
"“gces without saying that considerations that 
arise in the case of examination of continu- 
‘ous documents witha view to fixthe iden- 
tity of the writer, as in the case before us, 
are different from those arising in the case 
of signatures on documents, or forged docu- 
ments. ; 
In arriving at the decision on the iden- 
tity or similarity of handwritings, on 
comparison with admitted handwritings 
with the handwritings on the disputed 
documents, the position has been recog- 
nized that the writing that we often see 
has about it that which we instantly 
recognize as something that gives them 
personality and characteristic which it 
may be impossible to describe and fix 
“without the most careful analysis. It is 
not the form alone, nor any one feature, 
but a combination of all its qualities that 
impress us and we name the writer with- 
out hesitation. This total individuality 
in free and ‘natural writing is thus recog- 
nized even by the untrained without 
dependence upon individual peculiar forms 
and may strongly affirm judgment as to 
identity; the general appearance or pic- 
torial etfect is always of assistance in 
identifying a writing. A correct conclu- 
sion in any case is based only upon a 
combination of common qualities and indi- 
vidual characteristics in sufficient number 
so thatit is reasonable to say that they 
would not all accidentally coincide in two 
writings by different writers (Osborn on 
“Questioned Documents,” Edn. 2, pp. 262, 
263 and 381). It may be mentioned in this 
connection as was pointed out by this 
Court in Sarojini Dasi v. Hari Das Ghose 
(10), that a comparison of handwriting 1s at 
all times, as a mode of proof, hazardous 
and inconclusive and specially when it is 
made by one not conversant with the sub- 
ject and without such guidance as might be 
derived from the arguments of Oounsel and 
evidence of experts, a comparison of writ- 
ing has consequently been deemed a mode 
of ascertaining the truth which ought to be 
used with very great caution. In the case 
before us the method adopted by the 
Ccmmissioners of tte Tribunal appears to 
us 1o satisiy the tects that could possibly 
be applied to arrive at a proper conclusion, 
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and it must be taken into account tha 
the decision on the question of dispute: 
handwritings in the case before us is no 
based on identity or similarity of hand 
writing alone, but also on what i 
called internal evidence supplying a solic 
and substantial basis for pronounciDs 
judgment. 

A part of evidence on the side of the 
presecution in a case of consperacy of the 
nature we are dealing with, must of neces 
sity come from accomplices, some of whom 
turh approvers. The evidence in the case 
before us, coming from approvers, or from 
witnesses in the position of accomplices o: 
persons in the position of accomplices o 
informers has been supported and amply 
corrohorated in material particulars b: 
other materials placed on the record, 11 
the shape of confessional statements, othe 
evidence, documentary and oral, and evi 
dence afforded by circumstances leading te 
irresistible inference. The decision o 
the question wholly academical in the cas 
before us, on the question whether a 
accused person can legally be convicte: 
upon the uncorroborated evidence of a 
approver, which finds place in the judg 
ment of the Commissioners of the Tribv 
nal, against which these appeals ar 
directed, appears to ba wholly inappr 
priate and out of place. The judgmer 
states the position clearly that the tria 
Court demanded corroboration of the ev 
dence of the approvers; and the conclusion 
we have arrived at are based on the ev 
dence in thecase as a whole. ‘It is sign. 
ficant that some of the confessional state 
ments, about the voluntary nature an 
truth of which we have no doubt, suppo 
the basis of the case for the Crown. It 
worthy of notice that the case before us 
not cne the decision in which primari) 
depends upon the weight to be attached t 
the evidence of approvers or accomplice: 
characterised by the evidence as Polic 
spies and informers, the exis‘ence of tl 
conspiracy, the furtherance of tke ain 
and objects of the same, the participatic 
of the members of the conspiracy place 
on trial, and the acts done by them ind 
vidually as such members, were est 
blished by evidence afforded by search: 
and by documents and articles found í 
searches. and otherwise, and by oral ev 
dence coming from sources which a 
ubimyeachabie and that evidence w 
supported and links connecting eviden 
direct or circumstantial afforded by doc 
ments and incriminating articles we 
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supplied by evidence of approvers and per- 
sons who were aware of the existence of 
the conspiracy, although not participators 
In crime, and were in a position to support 
other evidence in the case. 

The evidence of the two approvers, on 
carelul consideration, appears to be reliable 
on the whole, although in the case of one 
of them, Jitendra Nath Naha, there are 
Inconsigtencies in matters of details so far 
as narration of events goes. It has to be 
noticed in this connection that some of the 
overt acts of which detailed accounts were 
given by the approvers, were not connect- 
ed with the conspiracy we are dealing 
with; the dacoity at Balurhat, and what 
was described as the Dacca Municipal rob- 
bery cannot be considered as overt acts 
of the conspiracy, of which Provat Ohakra- 
varti was the leader, and the inconsisten- 
cies in matters of detail occurring in the 
narration of events in connection with 
these two incidents do not affect the evi- 
dence of the approver as a whole which 
Bupplies connecting links in the chain of 
other evidence docunentary and oral. The 
method of obtaining statements from the ap- 
provers, especially in the case of Jitendra 
Naha, was subjected to comments. Attempt 
was made to throw doubt on the 
propriety of the procedure adopted by the 
investigating Police Officers in obtaining 
statements from this person; but the al- 
leged irregularities in matters of proce- 
dure in recording statements on different 
dates and at different times cannot take 
away the value of the evidence of the appro- 
vers before the Court when it is found that it 
is in the main supported by other reliable 
evidence documentary and oral. The view 
point from which the materials placed be- 
fore the Court appears to have been con- 
sidered by the Tribunal and from which 
we have considered them in arriving at 
our conclusions, specifically set forth in 
the case of individual accused persons, 
may be briefly stated although such a 
statement only embodies well established 
rules which have guided Courts in deal- 
ing with cases of conspiracy of the nature 
we are dealing;with in the present case. 

1. The offence of criminal conspiracy is 
complete as soon as two or more persons 
agree to do or cause to be done an illegal 
act, or an act which is not illegal by illegal 
means. It is immaterial whether the illegal 
act is the ultimate object of such an 
agreement or is merely incidental to that 
object. The agreement itself is enough to 
constitute the offence as contemplated by 
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s. 121-A, Penal Oode, it not being neces- 
sary that any act or illegal omission shall 
take place in pursuance of the conspiracy. 
The rule of evidence forming part of the 
substantive law is the one formulated in 
s. 10, Evidence Act, the operation of which 
is strictly conditional upon there being 
reasonable ground to believe that twWo or 
more persons have conspired together to 
commit an offence. As has been indicat- 
ed clearly in the judgment, the position 
summarised above has been clearly adher- 
ed to in the case before us. 

2. The general evidence of the exis- 
tence of the conspiracy of which Provat 
Chakravarti was the leader was given in 
the case before us before particular facts 
were proved to show that one or more of 
the accused persons placed on trial took 
part in it as members of that conspiracy. 
In this connection it is worthy of notice, 
regard being had tothe nature of evidence 
led in the case, that whenever it was neces- 
sary torebut by anticipation the defence 
suggestion of an innocent condition of 
mind, evidence was given that the accus- 
ed has been concerned in a course of 
conduct of the same or similar kind. It 
appears further that the proof of the case 
against an individual accused depended 
for its support not upon the absence or 
want of any explanation on the part of the 
accused; but upon the positive evidence 
of his guilt. If, however, there was a cer- 
tain appearance made out against an ac- 
cused person, if he was involved by the 
evidence in considerable suspicion, he was 
very properly called upon for his own 
sake and his safety to state the circum- 
stances which might reconcile such suspici- 
ous appearances with perfect innocence: 
see in this connection the observation of 
Tindal, ©. J. in Regina v. F'rost (11) quoted 
in Amrit Lal Hazra v. Emperor (1) and 
Benoyendra Pande v. Emperor (12). 

3, It is to be noticed that there were 
overt acts on the part of the members of 
the conspiracy we arə dealing with. They 
were to be looked at as evidence of the 
existence of a concealed intention; as it 
has been said, the conspiracy was closely 
bound up with the overt acts because 
in many cases it is only by means 
of overt acts that the existence of the 
conspiracy can be established, but the 
criminality of the conspiracy is indepen- 


C11) (1839) 4 St. Tr. (x 9 85; 9 O & P 129,’ 

(12) 400 W N 432; 161 Ind, Cas. 74; A IR 1936 
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dent of the criminality of ‘the overt acts. 
This aspect of the case has prominently 
been kept in viewas it was not always 
possible nor was it necessary to establish 
by direct evidence that the accused per- 
sons did enter into an agreement to con- 
spire. 

4. As has been indicated in some other 
places in this judgment, members of the 
conspiracy with which we are dealing led 
by Provat Chakravarati may have been 
members of different organisations or 
associations. It was not necessary in the 
case before us to establish that the different 
association were connected with one 
ancther. What was established on evidence 
was that the accused persons charged under 
s. 121-A, Penal Code were members of the 
conspiracy mentioned in the charge. 

9. The method of proof adopted in the 
case before us is clear and consistent and 
fully meets the requirement of law. The 
origin of the conspiracy was traced as far 
as practicable to Provat Chakravarti and 
his principal confederates Jitendra Gupta, 
Narendra Prosad Ghcse, Purnendu Dag 
Gupta, Dhirendra Bhattacharjya and Sita 
Nath De. The existence of the aims and 
objects of the conspirators and the further- 
ance of the same were proved by a mass of 
documentary and oral evidence, admissible 
under the general provisions of the law, 
and under the special provisions applicable 
to a case of conspiracy. Evidence was 
led in proof of overt acts connected with 
the conspiracy generally and connecting 
the individual accused persons specially 
with some act or another, in furtherance 
of the aims and objects of the conspiracy. 
The evidence coming from a mass of docu- 
ments and that evidenced by the searches 
and arrest, was necessarily connected so 
far as different parts of the same were con- 
cerned, by means of oral evidence, a part 
of which was bound tocome from approvers, 
accomplices, informers and spies. The 
evidence coming from this class of witnes- 
ses was amply supported by other evidence, 
documentary and oral. There were also the 
confessions by some of the accused persons 
affording very valuable materials so far as 
the case for the prosecution was concerned, 
(The judgment then considered the cases 
against the individual accused and their con- 
nection with the conspiracy and proceeded.) 
The question of sentence has received our 
auxious consideration. The evidence eslab- 
lished the case forthe prosecuticn that a 
conspiracy existed of which the aim was 
armed rebellion ; it was proved that the 
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conspiracy was not a local affair but had 
its associates in different parts of India 
and Burma, the leadership and direction 
was in Bengal, as indicated by the rising 
sun over Bengal in the heading of the 
Swadhin Bharat leaflet. 

The materials on record give indication 
that there was a great deal of aimless 
activity, but it: could not be gainsaid that 
the existence and the active furtherance of 
its aims and objects as manifested by the 
materials placed cn record, involved a 
serious menace to the State and to the 
country, and the objective was the des- 
truction of the existing order of things, so 
far as this country was concerned. In con- 
nection with the existence of a conspiracy 
as contemplated by s. 121-A, Indian Penal 
Code, and in regard to the acts of individual 
persons placed on trial under that provision 
of the law in furtherance of the aims and 
objects of the conspiracy, the state of things 
prevalent in Bengal for years now, cannot 
be overlooked. The linking up of politics 
wilh treason, revolution and murder cannot 
serve to minimise the offence charged 
against the appellants before us. In award- 
ing sentence, the prevention of crime, the 
protection of the State, the society and the 
public, as also the reformation of the 
Offender, have tobe keptin view. It has 
been said that in the case of political 
offences, arising out of beliefs of the accus- 
ed, severe sentences defeat their object: 
Jhabwala v. Emperor (4); but a distinc- 
tion must be drawn between political 
offences cf the nature of sedition or spread 
of ideas of ccmmunism and socialism 
charged under £. 121 A, Indian Penal Code, 
and offences against the State and society ~ 
involving treason, armed rebellion and 
murder, in connection with which the name 
of politics is used. The sentence passed in 
a case which is required to be deterrent 
must be in proportion to the gravity of the 
offence committed, and the offence commit- 
ted was one of the most serious against the 
State. The Court has to keep in view the 
ends of justice as provided by law, in the 
matter of conviction of the accused placed 
on trial, as also in the matter of sentence 
passed on him commensurate with the 
nature of the offence committed. In award: 
ing sentences mentioned below, the com- 
plicity of each cf the individual accused 
persons, and the part played by him as a 
member of the conspiracy in furtherance 
of the aimsand objecis of the conspiracy, ` 
have been carefully considered. 

The question of meeting out adequate 
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Sentences on the accused persons, the 
appellants before us, in most cases mis- 
directed persons in the prime of their 
youth, has received our anxious considera- 
tion. It goes without saying and as it has 
been said above that the guilt of the 
appellants as members of the sume cons- 
piracy has not been and could not be 
considered of the same description, regard 
being håd to the part actually played by 
them. There was in the first place, the 
originator, the master mind of the cons- 
piracy, the leader of the party of the con- 
spirators with whom we are concerned, and 
those directly connected with and closely 
associated with the leader acting as his 
agents and messengers and concerting plans 
for the furtherance of the aims and objects 
of the conspiracy ; in ihe next place there 
were persons directly connected with some 
other overt acts of the conspiracy of which 
evidence was given, and were very impor- 
tant of the conspirators. The guilt of some 


of the accused persons falling within the. 


category might have been of the same de- 
scription as those of others of the same class. 
After these come those of the accused per- 
sons, who were on the evidence directly 
concerned with the objects of the conspiracy 
and to whom was entrusted the duty of 
cairying on the objects of the same; but 
who were not the originators or the guiding 
spiriis of the conspiracy. Lastly, there 
were the members of the conspiracy placed 
on trial entrusted with the work of rezruit- 
ment in different parts of the country, the 
work of rescuing prisoners in jail for which 
elaborate preparations appear to have been 
made, these members taking more or less 
minor parts in the furtherance of the 
objects of the conspiracy. Some of those 
members, playing minor parts, were chan- 
nels of communication between the leaders 
and ‘other persons whose direct complicity 
was clearly established on evidence. The 
case of Abani Mohan Bhattacharjya asso- 
ciated closely with Provat Chakravarti 
the leader of the conspiracy, stands by 


itself, so far as the nature of his guilt is’ 


concerned. 


The decision we have arrived at is that 
the appeals to this Court must be dis- 
missed, so far as they relate to the convic- 
tion of the appellants. The sentences 
passed on some of the appellants have to 
be reduced, regard being had to the nature 
of the offence proved against them. The 
reduced sentences have accordingly been 
passed, (Their Lordships after pass- 
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ing sentences in each case dismissed the 
appeals). a 
N. Appeals dismissed, 





ALLAHABAD HIGH COURT 
Civil Miscellaneous Case No. 112 of 1936 
February 1, 1937 
Nramat ULLAH AND ALLSOP, Jd. 
Dewan Syed ALEY RASUL— 
APPLIOANT 
VETSUS 
Seth BALKISHAN AND oTHERS— 


Opposite PARTIES 

Civil Procedure Code (Act Vof 1908), s. 47~Judg- 
ment-debtor, if bound to raise all possible objections 
under s.47 at one time—Objection to execution of 
decree taken—New objection not expressly adjudicat- 
ed upon, if can be taken in same proceeding—Res 
judicata. | 

If on an application for execution the decree-holder 
obtaing some relief by way of part satisfaction of the 
decree, the judgment-debtor should be deemed to have 
taken but unsuccessfully all objections, which if 
successful, would have prevented the decree-holder 
from obtaining satisfaction in part of the decree. 
Where, however, the decree-holder failed to obtain 
any reliefand his application became abortive, the 
judgment-debtor was not debarred from taking any 
plea which, if successful, would defeat a second ap- 
plication for execution. There is no rule of law which 
makes it incumbent upon the judgment-debtor to 
raise all possible objections under ss. 47, Civil Pro- 
cedure Code, at agiven time. While the Court 
possesses ample powers to prevent the abuse of its 
process, it must decide all objections under s. 47, 
Civii Procedure Code, when they are raised if they 
are not barred by any rule of law. In the absence 
of express adjudication, and during the pendency.of 
the same execution proceeding, there is nothing to 
prevent the judgment-debtor from taking any objec- 
tion which might have beentaken onthe earlier 
occasion but was not taken. Genda Lal v. Hazari 
Lal (1), applied. [p. 999, col. 2; p. 1000, col. 1 | 


O. Mis. ©. submitted by the Additional . 
District Judge, Ajmer-Merwara, dated Feb- 
ruary 8, 1936. 

Mr. B. E. O’'Conor, for the Applicant. 

Mr. P. L, Banerji, for the Opposite Parties. 


Order.—This is a reference unders. 17 
of the ‘Ajmer Regulation I of 1877. 
Before we state the precise question referred . 
to this Court, the previous history of the 
case which has given rise to it should be 
stated. By adeed, dated January 22, 1919, 
Dewan Immamuddin, a former sajjada- 
nashin of the Ajmer Dargah, hypothecated 
a number of properties, including a jagir, 
income from the shrine, a havelt and a 
nohra, also called a bagh, to secure the 
advance of a certain sum of money. The 
original mortgagor died, and was succeed- 
ed by Dewan Sharfuddin, against whom a 
suit for sale of the mortgaged properties 
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was brought by the mortgagee. A prelimi- 
nary decree was passed in the usual 
terms. On September 28, 1920, the Court 
recorded an order directing the prepara- 
tion of a final decree. Itis common ground 
that no final decree is traceable. It may 
be that no such decree was ever prepared 
through an oversight on the part of the 
office or that one was prepared but has 
been lost. Sharfuddin died on December 2, 
1922, and the mortgagee Amir Chand died 
on October 8, 1924, before the mortgage 
decree could be satisfied. 

An application for execution had been 
made in the lifetime of the original parties 
on October 1, 1920; but, on the application 
of Sharfuddin to the Government for a 
certain loan, the execution proceedings 
were in abeyance. The Government finally 
refused the loan applied for by an order, 
dated October 16, 1924. The legal repre- 
sentative of the mortgagee made an applica- 
tion on March 17, 1925, asking for the 
revival of the execution proceedings and 
also for substitution of names for those of 
the original parties to the execution proceed- 
ings. Sharfuddin was in the meantime 
succeeded by Aley Rasul as Dewan and 
sajyjadanashin. He put forward a number 
of objections, one of whith was that he was 
not the legal representative of the deceased 
Sharfuddin and that the mortgaged 
properties were not transferable and could 
not, therefore, be sold in execution of the 
decree. The Subordinate Judge and the 
Additional District Judge took different 
views on the questions raised by the objec- 
tions. Eventually the Judicial Commis- 
sioner held, by an order, dated April 23, 
1930, that the important question to consider 
was whether the mortgaged properties in 
dispute were alienable. Acccrdingly he 
reversed the orders of the Subordinate 
Courts and remanded the case to the Court 
of first instance for determination of the 
question indicated by him. The Subordi- 
nate Judge held after remand, by an order, 
dated March 15, 1933, that none of the 
mortgaged properties, except the haveli 
and the nohra also called the bagh, was 
in its nature transferable. He also held 
that Aley Rasul was the legal represent- 
ative of Sharfuddin qua these two pro- 
perties, Accordingly he directed execu- 
tion to issue in respect of these two pro- 
perties. l ; 

An appeal by Aley Rasul to the District 
Judge was unsuccessful. On the sale pro- 
clamation being prepared, Aley Rasul put 
forward a number of objections mostly 
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directed against alleged defects in the 
preparation of the sale proclamation. Some 
of the objections, however, are construed in 
these proceedings as raising a question of 
title. These objections were dismissed by 
the Court of first instance on November 28, 
1933. The Appellate Court upheld the order 
of the Court of first instance by an order, 
dated July 26, 1934. For reasons which 
do not appear from the record and which 
itis not necessary to mention, no sale took 
place in pursuance of the sale proclamation 
to which reference has been made, anda 
fresh sale proclamation was subsequently 
prepared when Aley Rasul took a fresh set 
of objections on August 11, 1934. The first 
of this was that, as no final decree had 
been prepared, there was no decree cap- 
able of execution before the Court, the 
preliminary decree not being one which the 
Court could execute. The second was that 
no substitution of names for those of the 
deceased parties having been made under 
O. XXII, Civil Procedure Code, within the 
limitation allowed by law, the suit bad 
abated long before the application for 
execution was made. Lastly, it was plead- 
ed that the mortgage money, mentioned 
in the preliminary decree, was charged 
cn all the properties detailed in the mort- 
gage-deed and that only two of the proper- 
ties, namely, the kareli and the nohra or 
bagh could not be sold in satisfaction of 
the entire mortgage money. These are 
the objections which the Court has to 
decide. : 


It was urged on behalf of the legal repre- 
sentatives of the mortgagee-decree-holder 
that the earlier decisions of the Court, 
passed on the objections of Aley Rasul,. 
operated as res judicata as regards the 
objections, dated August 11, 1934. This 
plea found favour with the Court of first 
instance, who also disposed of the objections 
on the merits. Aley Rasul made an appli- 
cation, under s. 17, Regulation I of 1877, 
asking fora reference to this Court for 
decision on the question whether the earlier 
decision operated as res judicata on the 
questions raised by him by his objection, 
dated August 11,1934. The Court refused 
tomake the reference. The case went in 
second appeal, to the Judicial Commissioner 
of Ajmer, who sent it back to the Court of 
first instance with the direction that the 
reference asked for by Aley Rasul be 
made. Accordingly, the Subordinate Judge 
referred the following question to this 
Court: o 

“Whether the consideration of the new objection 
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raised by the judgment-debtor and referred to by the 
«Subordinate Judge in his order of September 3, 19334, 
miv2S in the circumstances of the present case, barred 
Boy the principle of res judicata ?" 

The case was heard by a Division Bench 
of this Court, and one of the questions 
maised before it was whether the reference 
sunder the Regulation above referred to was 
sompetent. The Division Bench referred 
Khe question to a Full Bench* which has 
«since rule@ that in the circumstances of this 
case the reference should be taken tobe 
competent. The case is now before 
Mhis Bench for decision of the question 
minder reference. Learned Counsel on both 
‘sides have taken us through the objections 
made and the orders passed on previous 
occasions. The only one to which a detailed 
reference is necessary is the order of the 
Court, dated November 28, 1933, which will 
salso show the nature of the objections that 
Mad been preferred by the judgment-debtor 
son that occasion. We may say at once that 
Aley Rasul did not on that occasion raise 
«the question which he is now raising, 
«namely, that no final decree having been 
prepared, the Court had no decree capable 
of execution before it, nor did he plead 
that proceedings for substitution of names 
mot having been taken under O. XXII, Civil 
Procedure Code, the suit itself abated. It is 
Krue he had contended that substitution of 
mames not having taken place in place of 
Khe deceased decree-holder and the deceased 
judgment-debtor, the application for execu- 
kion of the decree abated—an objection 
evhich was shortly disposed of by the Court 
«with reference to O. XXII, r. 12, Civil 
Procedure Code, which makes it clear that 
the provisions contained in that Order are 
aot applicable to execution proceedings. 
elt should be noticed that the present objec- 
Mion raises the question whether the suit 
bitself abated. His case seems to be that 
ras no final decree was prepared, the suit 
whould be deemed to be pending and as 
Khe plaintiff and the defendant both died 
during the pendency of the suit and their 
Ilegal representatives have not been brought 
on the record, the suit should be deemed to 
have abated. This question, as already 
wtated, was not raised by Aley Rasul's ob- 
jections, dated August 11, 1933. It could 
not be and was not decided by the Court's 
order, dated November 28, 1938. 

Out of the three questions raised by 
Aley Rasul the first two are found on the 
assumption that a final decree not having 
been prepared the suit should be deemed 


to be pending. There can be no doubt that. 
“ (FB). 


Beo 167 Ind. Gas, 21 (F. B) [2d] 
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these objections are not barred by any 
express decision of the Court. It is, 
however, argued on behalf of the decree- 
holder that they might and ought to have - 
been taken on the previous occasion and not 
having been then taken they should be 
deemed to have been constructively decided 
against Aley Rasul by the order of the 
first Court, dated November 28, 1933, and 
by that of the Appellate Court, dated 
J uly 26, 1934. It is not disputed that s. 11, 
Civil Procedure Code, does not in terms 
apply. Itis also common ground that the 
principle of the rule of res judicata does 
apply. How far the rule of constructive 
res judicata embodied in Expln. IV, 
s. 11, Civil Procedure Code, is applicable 
to orders passed in execution proceedings 
has been the subject of numerous judicial 
decisions some of which are not easily 
reconcilable. The view of this Court has 
been clearly expressed in Genda Lal v. 
Hazari Lal (1) in which it has been laid 
down that: 

“(1) Where there has been an express adjudication 
by the execution Court in the presence of the 
parties, then the question must be considered to 
have been finally decided, no matter whether it is 
raised again at a subsequent stage of the same 
proceeding or in a subsequent execution proceeding. 
(2) Where an objection is taken but is dismissed or 
struck off, even though not on the merits, and the 
application for execution becomes fructuous, the 
judgment-debtor is debarred from raising the ques- 
tion of the invalidity of that application, but (3) 
Where an objection to execution is taken butit is 
not dismissed on the merits or is dismissed for 
default, and the application for execution does not 
become fructuous, the judgment-debtor is not 
debarred from subsequently raising the question 
that that application was not within limitation, 
Lastly (4) Where no objection to the execution is 
taken but the application becomes partly or wholly: 
fructuous and such fructification necessarily involves 
the assumption that the application was made within 
limitation, then after such fructification the 
judgment-debtor is debarred by the principle of 
res judicata from raising the question that that appli- 
cation was not within limitation.” 

In the Full Bench case the question was 
whether the judgment-debtor was compe- 
tent to take the plea of limitation on a 
second application for execution ifhe had 
omitted to take it when an application for 
execution was first made and process of 
execution was issued though no satisfac- 
tion was obtained. The test which has 
been laid down by the Kuli Bench seems 
to be that ifon an application for execu- 
tion the Gecree-holder obtains some relief 
by way of part satisfaction of the decree, 
the judgment-debtor should be deemed to 


(1) 1935 A LJ 1189; A I R1936 All. 21; 160 Ind, 
Oas. 394; 58 A 313; 1986 AL R 118;8 R A 599 
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have taken but unsuccessfully all objec- 
tions, which, if successful, would have 
prevented the decree-holder from obtaining 
satisfaction in part of the decree. Where, 
however, the decree-holder failed to obtain 
any relief and his application became 
abortive, the judgment-debtor was not 
debarred from taking any plea which, if 
successful, would defeat a second applica- 
tion for execution. The case before us is 
one in which only one application for execu- 
tion was made and is still pending. The 
judgment-debtors successively objected not 
on successive applications for execution 
being made but on various occasions 
arising in the course of the same proceed- 
inge. The proceedings started by the 
application for execution dated October 1, 
1920, are still pending. Strictly speaking, 
the Full Bench case is not applicable to the 
present case, but the ratio decidendi 
deducible from it can be safely applied to 
this case whichis stronger than the one 
which the Full Bench had to deal with. 
Learned Advocate for the decree-holder has 
strenuously contended before us that the 
order of the Court dated November 28, 1933, 
dismissing the judgment-debtor’s objection 
and directing the execution to issue should 
be taken to have impliedly decided all such 
objections as would be fatal to the execution 
of the decree if they were upheld by the 
Court. Wedo not think that the principle 
of res judicata can be extended so far. In 
the absence of express adjudication, and 
during the pendency of the same execution 
proceeding, there is nothing to prevent the 
judgment-debtor from taking any objection 
which might have been taken on the 
earlier occasion but was not taken. We 


have not been referred to any rule of law 


which makes it incumbent upon the 
judgment: debtor to raise all possible objec- 
tions under s. 47, Civil Procedure Code, at a 
given time. While the Court possesses 
ample powers to prevent the abuse of its 
precess it must decide all objections under 
s. 47, Civil Procedure Code, when they are 
‘raised if they are not barred by any rule 
of law. Accordingly we hold that the first 
two objections already mentioned are not 
barred by the principle of res judicata. 
For similar reasons we declare that the 
third question is also not barred. We 
answer the question under reference in the 
negative. The ccsts incurred by the parties 
in this Court shall follow the ultimate result 
of the proceedings inthe Court eXecuting 
the decree. 


D. Answer accordingly, 
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PATNA HIGH COURT | 
Civil Appeal No. 429 of 1934 
March 16, 1937 
MonamMmMap Noor AND ROWLAND, JJ. 
MUHAMMAD SHAIAIT (Sic)—APPELLANT 
VETSUS 
NITHALI RAM AND OTAERS—RESPONDENTS3. 

Bihar Tenancy Act (VILU of 1934), s. 26-N—-Trans- 
fer of holding by tenant before January 1, 1928, 
without landlord's consent— Landlord's consent, whe- 
ther to be deemed as given— Provisions, whether retros- 
pective in effect. : 

The Bihar Tenancy Amendment Act of 1934 has got 
retrospective effect: K., C, Mukerjee v. Ram Ratan 
Kuer (1), followed. 

When the Legislature has deliberately made a cer- 
tain provision retrospective by legalising all the 
transfers which took place prior toa certain date, 
the persons who were holding those lands by virtue 
of these transfers must be deemed to have purchased 
them. with full consent of the landlord, and therefore, 
must get complete title to them. 


(J. A. from appellate decree of the Sub- 
Judge, Arrah, dated March 5, 1934. 

Mr. Brahmdeva Narayan, for the Appel- 
lant. - 

Messrs. Manohar Lal and D. N. Varma, 
for the Kespondents. 

Mohammad Noor, J.—This second 
appeal arises out a suit instituted by the 
plaintiffs for recovery of possession of a 
holding which originally belonged to the 
defendants second party, some of whom 
sold it to plaintiffs Nos. land 2in 1921. 
Plaintiffs Nos. 3 and 4 are sikmidars of 
plaintiffs Nos. land2. The principal de- 
fendant is the landlord of the holding who 
purchased it in execution of a decree 
(which has now been held tobe a simple 
money decree) on December 2, 1931, and got 
delivery of possession on February 21, 
1932. That the-decree was a simple money 
decree has not been questioned before us. 
The plaintiffs, therefore, instituted this 
suit on July 26, 1933, for recovery of posses- 
sion of the holding on the ground that 
what the landlord purchased in execution 
of his money decree and of which he got 
delivery of possession was the right, title 
and interest of the judgment-debtors and 
not the holding itself. The suit was resisted 
on various grounds and was dismissed by 
the trial Court; but on appeal by the 
plaintiffs it has been decreed by the lower 
Appellate Court and the principal defen- 
dant has preferred this second appeal. 

The learned Advocate for the appellant 
has attempted to secure the dismissal of 
the suit on the ground that the principal 
defendant being the landlord is entitled to 
retain possession of the holding unless the 
plaintifis show a good title to it as against 
him. In other words the principal defen- 
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dant wants to defend the suit not in his 
capacity as auction-purchaser in execution 
of the money decree but as a landlord. 
The argument is this. The defendants 
second party, the original raiyats of the 
holding, having sold it to the plaintiffs 
must be taken tohave abandoned it and, 
therefore, the landlord, that it to say, the 
principal defendant was entitled to re- 
enter into it. Itis contended that though 
he has obtained possession of the holding 
under the sale and delivery of possession 
in execution of a simple money decree but 
once he has taken possession of if he can- 
not be ousted ashe was entitled to take 
possession of it independent of his pur- 
chase in execution of his decree. In my 
opinion this argument wculd have been 
unassailable but for the fact that in the 
meantime the Legislature has intervened 
by amending the Bihar Tenancy Act. 
Section 26-N of the newly added {sections 
runs thus: 

“Every person claiming an interest as landlord 
in any holding or portion thereof shall be deemed 
to have given his consent to every transfer of such 
holding or portion by sale, exchange, gift or will 


made before the first day of January 1923, and etc., 
ete: ... ki 


The transfer in favour of the plaintiffs - 


was on June 26, 1921, and therefore, prior 
to the date specified in the section and by 
its clear words as soon as the Act came 
into force, the landlord must be deemed to 
have given his consent. ‘This being the 
case the plaintifis have complete title to 
the land. It was keld by the Privy Coun- 
cil in K.C. Mukerjee v. Ram Ratan Kuer 
(1) that the Act has got retrospective effect 
and in that case it was applied to a pend- 
ing litigaticn. Their Lordships observed : 
“The object of this section can only be to quiet 
titles which are more than 10 years old and to insure 
that if during thcse 10 years the transferee 
has not been ejected, he shail have the right to 
remain on the land. Within this class the Legis- 
lature has not thought fit to discriminate against 
tenants whose right is under challenge in a suit, 
@ course which it may well have regarded as invi- 
dious or unnecessary. As substantive rights of land- 
lords and their accrued causes of action were to be 


abrogated, respect for pending suits over old 
transfers cannot be assumed.” 


In this particular case the defendant 
landlord did not enter into possession of the 
holding in his capacity as landlord having 
treated it as an abandoned holding. He 
entered into it as the purchaser in execu- 
tion of as.mple money decree. Now when 

(1) 15 Pat, 268; 160 Ind. Cas. 105; A I R1936 P C 49; 
63 1 A 47; (1936)0 W N69; 1936 A LR 101; 8RPG 


142; 40 O W N 263; 17 P L T 25; (1936) M W N 35; 
2 BR 225; 10M L J 105; 62 © EJ 419; 43 LW 


MOHAMMAD SHATAIT V. NITHALI RAM 


1001 


he is called upon to surrender its posses- 
sion to the plaintiffs who have purchased 
it from the original raiyats and whose 
tille has become complete by the operation 
of law, he contends that he is entitled to 
remain on the land because he is the 
landlord. He cannot be allowed to do so, 
as there was no abandonment. He must 
be deemed to have given his consent to 
the transfer. 1 think the clear meaning 
of the section is that when the Act came 
into force, the plaintiffs’ title tothe land 
which they had purchased from the origi- 
nal raiyats became complete. There is no 
answer to the suit since then. The learned 
Advocate, however, contended that as the 
plaintiffs had no title on the date when 
they instituted the suit, they cannot get 
a decree on the basis of title subsequently 
acquired by an Act of the Legislature. I 
am unable to accept this contention. When 
the Legislature has deliberately made a 
certain provision retrospective, that is to 
say, legalised all the transfers which took 
place prior to a certain date, all those 
persons who were holding lands by virtue 
of those transfers must get complete title 
to them inthe same way as if they had 
purchased them with the full consent of 
the landlords. In this view of the matter 
though the judgment of the learned Sub- 
ordinate Judge as itstands is untenable, 
his decree must be upheld. 

The appeal is dismissed. As the situa- 
tion has arisen on account of an Act com- 
ing intoforce during the pendency of the 
appeal, the parties will bear their own 
costs throughout. The learned Subordinate 
Judge had not allowed mesne profits to the 
plaintiff. That order is also upheld. In 
respect of the mesne profits since tbe pass- 
ing of the decree of the learned Sub- 
ordinate Judge, with the consent of the 
learned Advocate for the respondents, we 
order that in case the principal defendant 
gives up possession of the holding within 
six weeks from to-day; there will be no 
enquiry in respect of the mesne profits ; 
otherwise the plaintiffs will be entitled to 
mesne profits from the date of the decree 
of the learned Subordinate Judge till the 
date of recovery of possession. 

Rowland, J.—I[ agree. 


D. Appeal dismisse J. 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 983 
of 1935 - 
March 3, 1937 
S. N. Guaa AND BARTLEY; JJ. 
Srimati NAGENDRA NANDINI— 
DASSI—PILAINTIFF—APPELLANT 
VETSUS ; 
BHOLA NATH KHAMARU — 
DEFENDANT —RESPONDENT 

Evidence Act (I of 1872), s. 92—Oral agreement 
varying amount of consideration stated in sale-deed 
— Admissibility ~ Collateral distinct oral agree- 
ment on which deed is silent~—Hvidence as to, if ad- 
missible. 

Evidence to vary the amount of consideration 
mentionedin a registered sale-deed is inadmissible, 
and ifsuch a course was permissible, the protection 
afforded by s. 92 of the Evidence Act would be com- 
pletely nullified. Annada Charan Silv. Hargobinda 
Sil (1) and Tyagaraja Mudaliyar v. Vedathanni 
(2), relied on, Nabin Chandra Chakraburty v. Sona 
Mala Ghose (8), doubted. 

“But evidence may be given of a distinct and sepa~ 
rate oral agreement upon a matter on which a written 
contract is silent, and a party isentitled to enforce 
the same. Whether the oral agreement precede or 
be contemporaneous with the agreement, is of no con- 
sequence, provided it beona distinct collateral 
matter. Lindlay v, Lacy (4', relied on. 

Appeal against the decree of the First 
Additional District Judge, 24-Perganas in 
Title Appeal No. 581 of 1934, dated June 17, 
1935, reversing that of the Subordinate 
Judge, Third Court, 24-Perganas, dated 
August 30, 1934. 

Dr. Sarat Chandra Basak, Messrs. Sita- 
ram Banerjee, Diptendra Mohan Ghose and 


Sarojendra Mohan Ray Chaudhary, for the 


_ Appellant. 
Messrs. Atul Chandra Gupta and 
Rajendra Bhusan Bakshi, for the Respon- 
dent. A 


Judgment.—This appeal is from the 
decision and decree passed by the learned 
First Additional District Judge, 24-Per- 
ganas, dismissing a suit instituted by the 
plaintiff-appellant for recovery of an amount 
of money due on a promissory note and a 
deed of agreement. 

The plaintiff by two different registered 
documents dated Octcber 4, 1929, sold to 
the defendant a rice mill standing on the 
lands described in the schedule to the 
plaint in which the total consideration was 
stated to be Rs. 26,000, for satisfying a 
mortgage in favour of the defendant in 
respect of the properties. Subsequent to 
that, there was the execution of the pro- 
missory note and the agreement in suit by 
the defendant in the plaintiff's favour on 
November 20, 1929. Tae promissory note 
contained a promise to pay Rs. 5,000 while 
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the agreement was to the following effect: 

“That you mortgaged your Emerald Rics Mill 
along with the lands on which it standsat Shah- > 
pore to me at Rs. 26,000. As you had no other 
sources to pay the said loan, you agreed to sell 
the said mortgaged properties to me and I also 
agreed to pay you Rs. 5,000 over and above my 
mortgage dues being written off. You have 
already executed and registered sale-deeds in my 
favour -on October 4, 1929. Hence I acknowledge 
and promise by executing this deed of agreement 
that for the aforesaid sum of Rs. 5,00 have 
executed a handnote to-day in your favour and I shall 
pay up the entire aforesaid sum in different in- 
stalments within three years from this date. 
You will not be entitled to sue mo within that 
period,” 

On the pleadings of the parties three 
distinct issues were raised on the parties of 
the plaintiff's claim in suit: 

Issue No.5. What was the amount of 
consideration for the sale of the properties 
by the plaintiff to the defendant? 

Issue No. 6. Was the plaintiff to get 
Rs. 5,000 as alleged by her or was the 
price fixed to be set off against the defen- 
dant’s principal mortgage dues of 
Rs. 26,000? 

Issue No. 7. Are the handnote and agree- 
ment in suit void for want of considera- 
tion ? 

It appears that at the trial of the suit 
the question was raised whether the plain- 
tiff was at liberty to adduce evidence that 
Rs. 0,009 payable in cash was also the con- 
sideration for the transaction evidenced by 
the two sale-deeds executed by the plain- 
tiff; the contention of the defendant having 
been that ths plaintiff was not entitled to 
adduce evidence and that s. 92 of the: 
Indian Evidence Act was a bar to the 
same. 

The trial Court held that Rs. 5,000 men- 
tioned in the promissorv-note and the 
agreement was also the consideration of the 
sale evidenced by the kobalas mentioned 
above. A decree was accordingly passed 
in favour of the plaintif for the amount 
claimed in suit. It may be mentioned that 
the plaintiff's prayer made in the suit for 
declaration ofa charge on properties was 
refused by the Court of first instance. On 
appeal by the defendant the Judge in the 
Oourt of Appeal below held that the evi- 
dence adduced by the plaintiff as to con- 
temporaneous oral agreement contradicting 
the terms of the registered kobalas was 
wholly inadmissible in evidence and the 
promissory note and the deed of agreement 
were without consideration. It was further 
held by the lower Appallate Court that te 
promissory note and the deed of agreement 
were taken by thej plaintifs ammukhtear 
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by the exercise of undue influence, fraud 
and coercion on the defendant. The appeal 
before the lower Appellate Court was 
allowed, and the judgment and decree of 
the trial Court were set aside. 

It is necessary to state that at the hear- 
ing of this appeal the decision of the Ad- 
ditional District Judge that the promissory 
note and the deed of agreement on which 
the plaintiff's claim was based, were the 
result of undue influence, fraud and coe- 
rcion on the defendant, was not supported 
.on behalf of the defendant-respondent. 
The questions argued in the appeal related 
only tothe position whether evidence re- 
lating to the consideration for the promis- 
sory note and the agreement in suit was 
admissible in evidence under s. 92 of the 
Indian Evidence Act. 

The decision of this Court in the case of 
Annada Charan Sil v. Hargobinda Sil (1), 
cited in support of the proposition that 
evidence to vary the amount of considera- 
tion mentioned in » registered sale-deed 
is inadmissible, and that if such a course 
was permissible, the protection afforded by 
8. 92 of the Indian Evidence Act would be 
completely nullified, is amply supported 
by the wording of the section itself, and 
is in consonance with the decision of 
Courts; and we do not see any reason to 
depart from the salutary rule of evidence 
adopted in the same. The observations 
contained in the judgment of their Lord- 
ships of tke Judicial Committee of the 
Privy Council in Tyagaraja Mudaliyar v. 
Vedathanni (2), to the effect ihat e. 92 of the 
Indian Evidence Act only excludes oral 
evidence to vary the term of a written con- 
tract, and has no reference to the question 
whether the parties had agreed to contract 
on the terms set forth in the document, 
on which reliance was placed on behalf of 
the appellant in this Court, dces not throw 
any light on the question arising for con- 
sideration in this case before us, whether any 
evidence (oral or documentary) of any oral 
agreement or statement could be admitted as 
between the parties to any such instrument, 
for the purpose of contradicting, varying 
adding to its terms. This is with referrenceto 
the sale-deeds in which, the two documents 
taken together, the consideration was men- 


(1) 27 C W N 496; 75 Ind. Cas. 557; 37 C.L J 552; 
AIR 1923 Cal. 570. 

(2) 63 IA 126; 160 Ind. Cas, 384; 1936 O L R 93; 
1936 A L R 157; (1936) O WN 120; 8 RPO 149; 
A I R1936 PC 70; 2B R 246;40 O W N353;43 LW 
271; (1936) A L J 136; 38 P L R 156;70 M L J 232; 
(1936) M W N 310; 38 Bom. L R 373; 19 N L J 104; 
. 59 M 446; 63 O LJ 353 (P 0), 
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tioned to Rs. 26,000 and the question is 
whether the statement contained in the 
deed of agreement, “and I also agree io 
pay Rs. 5,000 over and above my mortgage 
dues being written off” could be proved by 
the evidence afforded by the promissory 
note, the deed of agreement and by other 
evidence, oral and documentary. 

The reason for the judgment of this 
Court in the case of Nabin Chandra 
Chakrabarty v. Sona Mala Ghose (3), laying 
down the proposition that if was permis- 
sible for parties to prove that the real 
Consideration was not that mentioned ina 
document, but something else, inasmuch 
as the recital of the consideration is not 
one of the terms of a document, but the 
recital of a fact does not commend itself 
to us. That the consideration specifically 
mentioned ina document is merely a re- 
cital of fact, and not one of the terms of 
a transaction evidenced by a document, 
may he a proposition based upon a nice 
distinction; but it is difficult to follow the 
reason on which the distinction is based; 
and such proposition, in our judgment, 
militates with the reason for the rule of 
law and evidence laid down ins. 92 of the 
Indian Evidence Act. 

In the case before us, it appears to be 
clear from the materials on record, and 
from the judgment of the trial Court, that 
the plaintiff did not want to adduce evi- 
dence for varying the amount of considera- 
tion mentioned in the deeds of sale namely 
Rs. 26,000 the plaintiff wanted to establish 
that besides the amount of Rs. 26,000 at 
which amount it was agreed that the mort- 
gage-debt should be fixed and wiped out, 
the defendant promised to pay the further 
sum of Rs. 5,000. What was sought to be 
proved by the plaintiff, was a contem- 
poraneous oral agreement which was a part 
of the consideration for the sale of the 
lands ona part of which the rice mill was 
situate, the rice mill itself with its good 
will, the accessories of the mill and other 
things of which no mention was made in 
the deeds of sale. The amount of Rs. 5,000 
mentioned inthe promissory note and the 
deed of agreement represented the price 
of all these other things not specifically re- 
ferred to in the sale-deeds. 

On the position indicated above, the 
plaintiff wanted to call into her aid, 
Proviso (2) of s. 92 of the Indian Evidence 
Act and prove the existence of a separate 
oral agreement as to matters on which 

(3) 35 O W N 279; 183 Ind. Cas. 568; Ind. Rul. (1931) 
Oal. 696; AIR 1932 Oal. 25. 
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the sale-deeds were silent, and which were 
not inconsistent with the terms of those 
documents. Theseparate agreement sought 
to be established was on a distinct and 
collateral matter, although it might have 
been a partof the same transaction; the 
test being that it should not vary or 
contradict the terms of the written con- 
tracts. The proviso, gives a discretion to 
the Court; the rule underlying the same 
does not and could not prevent parties to 
a written contract from proving that either 
contemporaneously or as a preliminary 
measure, they entered into a distinct oral 
agreement On some collateral matters: and 
the decisions of the Courts support the 
position referred to above: see Lindlay v. 
Lacy (4), and Morgon v. Griffith (5). In 
the case ct Lindlay v. Lacy (4), the posi- 
tion was summarised by Erle, C. J. and 
Byles, J. thus: Does it appear from the 
written instrument that it was meant to 
contain the whole that was intended to be 
binding between the parties. If so, nothing 
could be added to it. If this does not 
appear, then an agreement upon a dis- 
tinct matter may be shown to have been 
made orally, and may be enforced. Whe- 
ther the oral agreement precede or be 
contemporaneons with the agreement, is of 
no consequence, provided it be on a dis- 
tinct collateral matter. Evidence may be 
given of a distinct and separate oral ag- 
reement upon a matter on which a written 
contract is silent, and a party is entitled to 
enforce the same. 

In view of the legal position indicated 
above, arising from the materials on record 
in the case before us, the Court of Appeal 
below is wrong in holding that the evi- 
dence adduced by the plaintiff as to the 
contemporanous oral agreement is wholly 
inadmissible, and the decision of that 
Court dismissing the plaintiff's suit cannot 
be supported. l l 

In the case before us, the question aris- 
ing upon s. 92 of the Indian Evidence 
Act, regard being had to proviso (2) con- 
tained in that section, is as indicated 
above connected . with the position the 
plaintif wanted to establish by evidence 
that Rs. 5,000 now sought to be recovered 
on the basis of a distinct and separate 
oral agreement upon a matter on which 
the deeds of sale executed for a considera- 
tion of Rs. 26,000 was silent, but which 


(4) 34 L. J OP 7; 17 C B(ws) 578; 10 Jur. (N s) 1103; 


L T 273; 13 W R 80. 
NG 6 Ex. 7; 40 L J Ex. 46; 23 LT 783; 19 WR 
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was incorporated in the promissory note 
and the deed of agreement, which were 
not without consideration and were enforce- 
able under the law. 

The case has to be remitted to the 
Court of Appeal below for necessary find- 
Ings on evidence referred toby the Court 
of first inslance that besides the mill and 
the lands, the plaintiff sold the accessories 
of the mill and sundry other things which 
were not mentioned in the deeds of sale: 
that there was also the good will of the 
mill: and Rs, 5,000 mentioned in the pro- 
missory note and the agreement in suit re- 
presented the price of all these. 

_ In the result, the decision and the decree 
against which this appeal was directed, 
are set aside, and the case is remitted to 
the Court of Appeal below for jthe purpose 
of rehearing the appeal before it, on evi- 
dence already on record, and coming to a 
fresh decision in accordance with law, in’ 
the light of our decision on the question 
of law arising upon the statutory provisions 
pontained in s.92 of the Indian Evidence 

ct. : 
The costs in the litigation including the 
costs in this appeal will abide the decision 
on remand. 

N. Case remanded. 


ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 627 and 1517 
of 1933 
November 8, 1935 
HARRIES AND RAOHHPAL SINGH, JJ. 
KUER MOHAMMAD ASHRAF ALI KHAN 
AND OTSERS—APPELLANTS 
versus 


' BEHARI LAL AND ANOTHER — 
RESPONDENTS 

Mortgage—Usufructuary mortgage—Agreements on 
the same date—Mortgagor retaining possession on 
payment of rent—Rent secured by charge on equity of 
redemption—Transaction, whether makes mortgage a 
simple mortgage—Rent falling in arrears—Suit for 
ascertaining arrears and enforcing charge—Whether 
cognizable by Civil Court—Agra Tenancy Act (III of 
1926), s. 269 (1) — Jurisdiction —. Appeal triable by 
District Judge—Appeals so filed but transferred to ' 
Subordinate Judge—Subordinate Judge, whether can 
hear them. 

Where after a usufructuary mortgage the mort- 
gagor executes a gabuliyat in favour of the mortgagee, 
by which the mortgagor retains possession of the 
property on payment of certain rent and executes a 
third document whereby the mortgagor charged his 
equity ofredemption to secure the due payment of 
rent, all these documents, though executed on the 
same date, do not form one transaction, viz., that of a 
simple mortgage. Mian Feroz Shah v. Sohbat Khan 
(1), relied on. | 
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And where in the above circumstance the rent_falls 
in arrear and a suit in Civil Court is brougt by the 
mortgages to enforce the charge, the reliefs asked for 
being theascertainment of the arrears and enforce- 
ment ofthe charge created by the agreements, the 
fact that before the Court could give the second relief 
the arrears had to be ascertained, does not make the 
claim of the mortgage, a claim for rent cr arrears of 
rent. Consequently such a suitis cognizable by the 
Civil Court But even considering that it was not 
cognizable by the Civil Court, the Appellate Court, 
when it hag all the materials before it, can determine 
the suit by virtue of s. 269 (D, Agra Tenancy Act. 
Mahadeo Rai v. Baldeo Rat (2), distinguished. 

The Subcrdinate Judge has jurisdiction to hear 
appeals, which are cognizable by District Judge and 
which are filed before him but are transferred to the 
Subordinate Judge. Babu Nandan Prasad v. Changur 
(3), ‘relied on. 


Mr. N. P. Asthana, for the Appellants. 

Messrs. G. Agarwala, K. Verma and 
Satya Narain Agarwala, for the Rospcn- 
dents, 


Judgment.—These are two appeals 
against decrees of ihe lower Appellate 
Court confirming decrces of the Court of 
first instance dismissing the claims of the 
plaintiffs. The plaintiffs in both the suits 
were {he same persons although the de- 
fendants in each suit were different. How- 
ever, both suits arese out of precisely 
similar facts and circumstances and, there- 
fore, they were conveniently dealt with 
together by the lower Appellate Court. We 
also propose to dispose of beth the appeals 
in this judgment. The facts relating to 
both cases can be shortly stated as follows: 
On January 21, 1918, the defendant in each 
of the two cases executed usufructuary 
mortgages in favour of the plaintiffs’ pre- 
decessor-in-title, the mortgagor in Appeal 
No. 627 of 1933 being one Behari Lal and 
the mortgagorin Appeal No. 1517 of 1933 
being one Ram Prasad. On the same date 
the respective mortgagors executed gabu- 
liats in favour of the plaintiffs’ predecessor- 
in-title whereby they retained possession 
of the mortgaged property cn payment of 
a certain sum by way of rent or theka 
money. On thesame date ihe respective 
mortgagors executed a third document 
whereby they charged their equity of re- 
dempticn in the mortgaged properties to 
secure the due payment by them of the 
rent or theka money. The rent having 
fallen in arrear in both the cases, suits 
were brought in the Civil Courts by the 
present plaintifs who are the successors- 
in-title to the original mortgagee to enforce 
the security bonds executed by the res- 
pective morigagors. Both the lower Courts 
dismissed the plaintiffs’ claims, hence the 
two appeals to this Court, 
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Before the two lower Courts a number of 
defences were taken, but in this Court a 
number of these pleas have been abandon- 
ed. In the first place the learned Sub- 
ordinate Judge who heard these appeals 
came to the conclusion ihat the mortgage- 
deeds, gabuliats and agreements to Secure 
the rent due under the gabuliats formed 
one transaction which amounted to a simple 
mortgage. That being so he held that 
there was no relationship of landlord and 
tenant existing and that in fact the suits 
could not be maintained. The learned 
Subordinate Judge appears to have relied 
upon a number of authorities upon this 
point but it is to be observed that he gives 
no reasons why he regarded these various 
transactions as substantially forming one 
transaction, viz, that of a simple mortgage. 
However, it has now been decided by their 
Lordships of the Privy Council in Mian 
Feroz Shah v. Sohbat Khan (1), that where 
documents of this kind are executed in the 
manner in which they were executed in this 
case, they do not form one transaction and 
that itis not open to the parties to give 
evideuce which tends to vary or contradict 
the terms of the written documents. In 
our judgment the present cases are entirely 
covered by the decision of their Lordships 
of the Privy Council referred to and that 
being so we are bound to hold that the 
learned Subordinate Judge was wrong 1n 
dismissing the plaintifs’ claim on this 
ground. 

A further point was taken before the 
learned Subordinate Judge, viz., that the 
Civil Court had no jurisdiction to hear 
these suits. Jt was contended that in order 
to enforce the charge it was first necessary 
to ascertain what rent was due and to obtain 
a decree for such rent. Tnat being so, it 
was argued that the Civil Court had no 
jurisdiction and that the matter was cogniz- 
able only by the Revenue Court. It is true 
that by reason of s. 216, Agra Tenancy 
Act, 1926, the provisions of the Act relating 
to the recovery of rent apply to thekadars 
and it cannot be argued that a thekadar 
could come to a Civil Court and claim a 
decree for arrears of rent. For such a 
decree he would te bound by the terms of 
the Agra Tenancy Act to sue in the 
Revenue Court. It is the respondents’ con- 
tention that this claim which was brought in 
the Civil Court is in effect a claim for rent, 

(1) (1933) A L J 1193; 143 Ind Cas. 629; A I R 1933 
PO 178; 601A 273; 14 Lah. 466; Ind. Rul. (1933) 
P Č 183: (1933) M W N 755;65M LJ 1£0; 38 L W 6b; 
Po” R 811; 37 OW N 983; 80O L J 52 
(P 0). 
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but with that view we cannot agree. A 
perusal of the plaint andthe prayer con- 
tained therein makesit clear that (his was 
a claim for the enforcement of a charge 
and clearly such claims can only be brought 
in a Civil Court. 

It is true that the amount secured was 
not a known and definite sum and, there- 
fore, reference is made in the plaint to the 
ascertainment of this sum in order that the 
charge might be enforced. In the plaint a 
decree for arrears of rent is not asked for. 
All that is asked for is thatthe amount of 
the arrears of rent should be ascertained 
and that the charge created by the agree- 
ment should be enforced. The Court is 
not asked to pass a decree for rent. All 
that itis asked to do is to enforce a charge 
created by an agreement. The fact that 
before the Court can pass a decree enforc- 
ing that charge, the arrears of rent have to 
be ascertained does not make the claim a 
claim for rent or arrears of rent. In our 
judgment this isatype of case which is 
clearly cognizable by the Civil Court, and 
that being so, the learned Subordinate 
Judge was wrong in dismissing the claim 
on the ground that he had no jurisdiction 
to hear and determine it. Both the Courts 
below in arriving at the conclusion that 
this case was not cognizable in the Civil 
Court relied upon a dictum ina judgment 
in a Bench case in Mahadeo Rai v. Baldeo 
Rai (2). At p. 479* Tudball. J. observed: 

“The lien upon the property could not be enforced 
in the Revenue Court, and not in the Oivil Oourt 
' until a decree for the arrears had been obtained 
inthe Revenues Court which alone had jurisdiction 
to hear and determine the suit for the arrears.” 

From this dictum it would appear that 
Tudball, J. was of opinion that before 
charges such as exist in the present cases 
could be enforced, suits would have to be 
brought in the Revenue Court for the 
arrears of rent. It is to be observed that 
in the case in question the point for deter- 
mination in these appeals did not arise as 
the only point in issue was one cf limita- 
tion. No argument appears to have been 
addressed to the Court upon the points 

‘raised in these appeals and in any event 
tthe dictum referred to is merely obiter. 
In that particular case a decree had actually 
been obtained in the Revenue Court and 
then steps had been taken to enforce a 
charge in the Oivil Court. The learned 
Judges in that case appear to have thought 
that the obtaining of a decree in the 

(2)19 AL J 478; 63 Ind. Cas, 504; AIR 1921 All. 
801; 43 A 539. 
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- Revenue Court was a condition precedent to 


a suit to enforce a charge, but there is no- 
ihing to show that the contrary view was 
ever put before them. We do not, in the 
circumstances, feel bound to follow the 
dictum to which we havereferred. In any 
event if the case was not cognizable in 
the Civil Court, the lower Appellate Court 
having all the materials before it should 
have heard and determined it Dy reason 
of s. 269 (1), Agra Tenancy Act. We can- 
not understand the reasons given by the 
learned Subordinate Judge for not proceed- 
ing under that section. He said that 
there was no quesion of the suits having 
been brought in the wrong Court. If that 
were so we cannot understand why he held 
that he had no jurisdiction to deal with 
them. 

He further held ihat the appeals in ques- 
tion were enlertainable only by the Dis- 
trict Judge and, therefore, he, as a Sub- 
ordinate Judge, had no jurisdiction to 
entertain them. We must point out that 
the appeals were filed in the Oourt of the 
District Judge and transferred by the latter 
to the Subordinate Judge. In circumstances 
such as existed in these eases the Sub- 
ordinate Judge had jurisdiction to hear the 
cases transferred to him: seeBabu Nandan 
Prasad Vv. Changur (8). In the result, there- 
fore, we are of opinion that the lower Courts 
had jurisdiction to hear and determine 
these suits and that the orders dismissing 
them cannot be sustained. In our judg- 
ment the cases should have been heard 
and determined on their merits and that 
being so, we allow these appeals, set aside 
both the decrees and direct that the cases 
be re-heard and determined by the trial 
Court on all points except that of jurisdic- 
tion which we have decided. As regards 
the question of costs, we think the plain- 
tiff-appellants are entitled to the costs of | 
these appeals from the contesting defen- 
dant. Wenote that the Sat Narain Bank, 


‘Limited, did not contest Appeal No. 627 of 


1933 and is, therefore, not liable to pay 
costs. The costs of the hearingsin the 
Court below will of course abide the result 
of these cases. The appellants in both 
cases are entitled toarefund of the court- 
fee in this Oourt. We have not dealt in 
this judgment with the point raised as to 
the effect of Government remissions. As 
we have remanded the cases for further 
hearing, we do not wish to fetter the lower 
Court in any way. We merely point out 
that our silence upon this point must not 
` (8) 16 A 363; A W N 1894, 113 FB), 
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“be construed to mean that we are in agree- 
ment with the views expressed by the -One witness Lal Singh deposed that he 


lower Courts. 
D. Appeals allowed. 
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LAHORE HIGH COURT _ 
Criminal Revision Petition No. 13 of 1937 
March 4, 1937 

ADDISON, J. 
HARNAM SINGH AND ANOTHER 
— OoNnvICTS-~PETITIONERS 
VETSUS 

LMPEROR-— RESPONDENT | 

Penal Code (Act XLV of 1860), s. 420— Essen- 
tials for conviction—Criminal intent at time of 
alleged bargain, necessity of-—Denial of transaction 
at time of trial~Whether shows criminal intent 
from beginning. | 

Criminal intent at the time of the alleged 
bargain must be establishéd for conviction under 
s. 420, Penal Code. The mere fact that the ac- 
cus¢d deny the transaction at the trialand refuse 
to return the money does not necessarily show 
that they had a criminal intent from the begin- 
ning and their denial may merely amount to the 
usual mistaken attempt to protect themselves from 
the result of the prosecution, 

Cr. R. P. against the order of the Ad- 
ditional Sessions Judge, Amritsar, dated 
November 25, 1936, modifying that of the 
Magistrate, First Class, Amritsar, dated 
October 26, 1936. 

Dr. Nand Lal, for the Petitioners. 

Mr. A. G. Maurice, for the Government 
Advccate, for the Respondent. 


Order.—Harnam Singh and ‘Sucha 


“Singh were each. sentenced to undergo 


-. with a fine of Rs. 


one year’s rigorous imprisonment together 
200. On appeal the 
Additional Sessions Judge reduced the 
sentence upon Harnam Singh to nine 
months’ rigorous imprisonment together 


“with the same fine, while the sentence on 
- Sucha Singh was reduced tothe period of 


imprisonment already undergone together 
with the fine imposed. On their behalf 
this revision petition has been preferred in 
this Court. 

The story told is not a very convincing 
one nor is the complainant Tara Singh a 
very trustworthy person. It is stated that 
Harnam Singh representedto him that he 
would get him married to a widow in his 
family provided Rs. 300 were paid. On 
this representation he paid Harnam 
Singh and Sucha Singh this amount. 
They, however, failed to provide him with 
a wife and declined to pay back the 
amount and hence Tara Singh filed a com- 
plaint before a Magistrate against the two 
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brothers Harnam Singh and Sucha Singh. 


was present when the amount was paid 
on the representation that the petitioners 
would arrange that Tara Singh should be 
married to a female relative of theirs. 
Another witness Ujagar Singh stated that 
Tara Singh borrowed Rs. 203 from him 
for this purpose. The complainant Tara 
Singh admiited that he had no money of 
his own -and he wasnot able to explain 
properly how he raised the other Rs. 100. 
It has been established, according to the 
Additional Sessions Judge, that this sum 
of Rs. 100 was borrowed from another 
Tara Singh,a relative of Harnam Singh 
and Sucha Singh, but that as the pro- note 
had been lcst the complainant now refused 
to admitit. This is a circumstance which 
must be taken against the complainant 
while it is nearly inconceivable that the 
complainant would advance Rs. 300in 
order to be married toa female widow in 
ihe family of the petitioners, the woman 
not even being named. Surely Tara Singh 
would have insisted that the woman should 
be named. 

Apart from these circumstances it is 
difficult to say that there is anything to 
establish criminal intent at the time of the 
alleged bargain. It may have been the 
case that the two petitioners intended to 
carry outthe bargain atthe time, and, if 
thal is so, no offence was committed under 
It was contend- 
ed thatthe fact that the petitioners now 
deny the transaction altogether and refuse 
to return the money showed that they had 
a criminal intent from the beginning. 
This is not necessarily so and their 
denial may merely amount to the usual 
mistaken attempt to protect themselves 
from the result of this prosecution. On 
the record as it stands there is not suffe 
cient evidence to convict the petitioners 
and I, therefore, accept this petition, set 
aside their convictions and sentences and 


acquit them. The fines, if paid, will be 
refunded. 
N. Petition accepted, 
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LAHORE HIGH COURT 
Special Bench os 
Criminal Original No. 3 of 1936 ~ 
May 15, 1936 
COLDSTREAM, MONROE AND BHIDE, JJ. 
MAHBUB AHMAD—PETITIONER 
versus 
EMPEROR-—RESPONDENT 

Press (Emergency Powers) Act (XXIII of 1931), s. 3 
— Notice on joint keeper—Joint keeper purchasing 
share of partner— Use of press continued under differ- 
ent name—Whether can escape liabtiity to have press 
forfeited. 

A joint keeper of a presson whom a notice has 
been served under s. 3 of the Press Act cannot by 
purchasing the share of his partner escape liability 
to have his press forfeited when he continues to use 
the press, under a different name by pleading that he 
the present keeper had not been given notice as 
required bythe Act. In the matter of Virjanand 
Printing Press, Lahore (1), distinguished. 

Mr. Shabbir Ahmed, for the Petitioner. 

Diwan Ram Lal, for the Crown. 

Coldstream, J.—On September 18, 1926 
the petitioner Mahbub Ahmad made a de- 
claration under s.4, Press and Registration 
of Books Act, 1867, stating that he had 
a press in Multan called the ‘‘Mahbub-i- 
am Press”. On February 24, 1928 Mahbub 
Ahmed jointly with Baha-ud-din made a 
similar declaration in respect of another 
press in a different street in Multan en- 
titled the Iqbal Electric Press. On July 5, 
1935 the Local Government acting under 
sub-s. (3), s. 3, Press (Emergency Powers) 
Act, 1931, called on Mahbub Ahmad and 
Baha-ud-din to deposit securities to the 
extent of Rs. 2,000 on July 19. The secus 
rity was not deposited and the press was 
closed. On Jully 27, 1935 Mahbub Ahmad 
having purchased from Baha-ud-din the 
latter’s share in the Iqbal Electric Press 
brought the Mahbub-i-am Press machinery 
to the room where the Iqbal Electric Press 
was located and started printing in the same 
premises, calling the Press, the Mahbub-i-am 
Press. In August Mahbub Ahmad began 
to use this press for printing. On Decem- 
ber 10, 1935 the Local Government in exer- 
cise of the power given it bys. 12, sub-s. (2), 
Press (Emergency Powers) Act, 1931 de- 
clared the press to be forfeited to Hie 
Majesty. The Police accordingly took pos- 
session of all this machinery and the other 
articles on the premises connected with the 


. press. 


The petitioner has appealed to this Court 
-under s. 23 of the Act tó have the order 
of forfeiture set aside. The contention 
urged before us is that the management 
of the press having been changed and 


MAHBUB AHMAD-v. EMPEROR (LAH) 


Electric Press. 


169 1.0 


. K . NELA Cae 
no notice having been served on the héw’ | 


management to deposit security the con- 
fiscation.was ultra vires and illegal. I can 
see no force in this argument. It is not 
disputed before us that the press which has 
been forfeited was none other than the 
press which had been called the Iqbal 
Electrict Press although it was working 
under the name of the Mahbub-i-an Press, 
parts of the machinery of whiche press 
had been incorporated with the Iqbal 


keeper of this same press when notice 
to deposit security was served upon him on 
July 5,1935 and was still its keeper when 
it was declared forfeited. I can see no 
good reason for holding that a joint keeper 
of a press on whom a nctice has been served 
unders. 3 of the Act can by purchasing 
the share of his partner escape liability 
to have his press forfeited when he con- 
tinues to use the press, by pleading that 
he, the present keeper, had not been given 
notice as required by the Act. In the matter 
of Virjanand Printing Press, Lahore (1) to 
which the petitioner's Counsel has drawn our 
atlention deals with a different case and 
does not appear to me to have ang clear 
application to the present circumstances. 
Secondly, it is contended that so much 
of the confiscated press as consists of 
machinery of the Mahbub-i-am Press can- 
not be confiscated. It is not, however, de- 
nied that the manchincy of both the 
presses was being used for the same work 
and printing the same matter when the 
confiscation was made, and parts of the 
Mahbub-i-am machinery were being used 
to supplement that of the Iqbal Press. 
It is not shown that the Mahbub-i-am 
Machinery or any part of it was being kept 
separate from and not being used in con- 
junction with the confiscated press. The 
only question for decision in this case 
appears to me to be one of fact, namely, 
whether the confiscated press is the Iqbal 
Electrict Press in respect of which the 
petitioner was given notice on July 5, 
1935. There can be no doubt that the 
conficated press was 
Electrict Press. I would accordingly dis- 
miss this petition with costs, fixing Coun- 
sel’s fee at Rs. 64. l 
Monroe, J.—I agree. 


Bhide, J.—I agree. 
Petition dismissed. 


N. 
= (1) 16 Lah. 270; A IR 1935 Lah. 338; (1935) Or. 
Cas, 572; 156 Ind. Cas. 674; 36 Cr. LJ 971; 37 PLR 
107; 8 R L 13(8 B). 
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Accounts, Sez Civil Procedure Code, 1908, 
k O. XXXIL 7. 7 741 
Settled accounts — Re-opening of— Errors 

subsequently discovered—Whether ground for re- 

opening accounts. = < 

Parties having accounts between them may meet 
and agree to settle those accounts by the ascertain- 
ment of the exact balance; and, if they mean to 
ascertain the exact balance, it may be necessary for 
that purpose, and probably is necessary in most 
cases, that vouchers should be produced and that all 
the information which is possessed on one side and 
the other, should be furnished in the settlement of 
those accounts; and, if it afterwards turns ous that 
there are errors in the account, it is sufficient 
ground for opening the account and for setting it 
right in a Court of Equity. Yrvanse Kris..na BHATTA 
v. KHANDIGH ISWARA KsaTTA Mad. 860 
Acknowledgment— When amounts to promise to 

pay~—Creterion, 

The question whether an acknowledgment is 
tantamount to a promise to pay and whether ib re- 
quires to be stamped as an agreement must be decid- 
ed onthe wording of the acknowledgment in ques- 
tion. 

- The wording of the acknowledgment in question 
given after the debt was barred by time was: 
“Balance fromthe above account, at the instance of 
M under date Phagan 21, Sambat 1984, Rs 6,100-3.6:” 

Held, that the language used in this acknowledg- 
ment could not be held to express a promise to 
-pay. Kesar SINGH v. Sant Ram Lah. 608 
ACQUIsitlon-—-Compensation—Public utility under- 

taking, transfer of—Compensation to transferor, 

basis of —Grant of franchise for such private 
undertakers for limited period coupled with 
obligation to transfer undertaking to pubtic 
„~ authority after expiry of period—~Structure by 
` transferor—His rights thereto. 
=: -In ‘the absence of directions to the contrary in 


-the terms of transfer the compensation payable by 
the transferee ofa public utility undertaking as 
a going concern to the transferor should not be 
fixed at the break-up value to the transferee, The 
compensation should be fixed on the basis ofre- 
construction cost less depreciation. 

it isa familiar feature common to all cases in 


which a franchise for a public utility is granted to. 


private undertakers for a limited period, coupled 
with an obligation to transfer the undertaking to 4 
“public authority at the conclusion of the period, 
that the undertakers must look to reap the reward 
of their enterprise ic the profit which they may 
make during the currency of their franchise and on 
its- expiry shall receive only the value of the 
` structure which they have created without any 
compensation either for the profits or the losses 
which they may have made or sustained while in 
the enjoyment of their franchise. This is plainly 
just, for with the termination of the franchieé the 
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power to make profits or the liability to incur losses 
Simultaneously terminates. Where the promoters 
have had their chance tomake what they can out 
of their undertaking in the knowledge that it was 
of limited duration and that they must part with 
it al a fixed date, to compensate them onthe basi- 
of the profits which they have made and are surs 
rendering would be to assume that they had a 
right to go on making profits althoughex hypothesi 
the franchise which gave them that right had come 
to an end, INTERNATIONAL RAILWAY COMPANY v. 


Ter NIAGARA Parks COMMISSION PCO 562 
Acts—General. 

Act 1856—X.V. See HINDU Wuipow's RE-MARRIAGE 
ACT. 


wom 1860—X LV, Ses PENAL Cops. 
mn 1867-—~III. SEs PUBLIO GAMBLING Act, 
———- 1869—-1V, SEB Divorce Act, 
me L87O—VIT, Ses Court FEES Act, 
——« NGT LA AA LIT, SEE Pensions AOT. 
mma LBIQ——[, SHE EVIDENOE AOT. 
mem | BI Den IK, SEE OONTRAOT AOT. 
ne 1872——X VY, SEE OHRISTIAN MARRIAGE AOT. 
e 1874—IJII. Sse MARRIED oe PROPERTY 
; oT. 
mee 1877—T, BER Breorwro RELIEr AOT. 
maen 1878—I BER Optum Act. 
mme 1878-—VIIL BER Sga Oustoms Aor, 
ma 1878—KI BBE ARMS ACT, 
ma 1879- AN ILI. Ses LEGAL PRAOTITIONERS Aor, 
mmmn JABA AVI. SEE NEGOTIABLE INSTRUMENTS ACT, 
mene LBZ -TI BER TRUSTS Act, 
m L882- LV, SEB TRANSFER OF PROPERTY AOT. 
ume 1882—V, SER WASEMENTS AOT. 
me 1889 ~XV, SHE PRESIDENOY SMALL OAUSE Courts 
| AOT, 
wom 1 887-——-CX. SEE PROVINCIAL SMALL CAUSE Courts 
AOT. 
m JBYO — VIII, BEN GUARDIANS AND WARDS AOT. 
m JOYO — ILA, See RAILWAYS AOT, 
mna 1898--V. BEE ORIMINAL PROOBDURE CODE, 
m 1899—IL SEE STAMP AOT, 
meea L899—TX, SEB ARBITRATION AOT. 
wee 1908—V. BEE CIVIL PROCEDURE CODE, 
meme 1908—-DX. See LIMITATION Act, 
men 1908--X VI See REGISTRATION Act. 
e 1909—ITI. Sez Presrpency Towns Inso.venoy 
AOT. 
me 1912—II SER CO-OPERATIVE SOOILBTIES AOT. 
——-— 1912—-VI. SEB Lire ASSURANOE COMPANIES AOT. 
mema 1913—VIE SEE OOMPANIES AOT. 
ew JYLA— VIII, Ses MOTOR VEHICLES Act, 
mn 19L8—X, Ser UsurIOUs LOANS ACT, 
mem 1920—V. BEE PROVINOILAL INSOLVENCY Act. 
m 1922——XI SEE NGOME TAX AOT. 
mm 1923K LILE SER MUSSALMAN Waxr Aor, 
wee 19D5—XRAIX. SEE SUCOESSION AOT, 
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Act 1929—XIX. See Curto Marriage Restraint 


ACT. 
=— 1929—XX. See TRANSFER OF Property (AMEND- 
MENT) AOT. 


—— 1930—-1411. Ser SALE or Goons Aor. 

—— 1931-—-XX01I, Suz Press (EMERGENCY POWERS) 
ACT. 

—— 1932—IX. Sse Partnersare AOT. 

—— 1934— VIII. See SUGARCANE Aor. 


Acts—Bengal. 


Act 1847—IX. Sez BENGAL ALLUVION AND DILUVION 
AcT. 

— 1866—IV. See Carourra MUNICIPAL Act. 

——~ 1871—I. Ser Carourra Trespass ACT, 

—— 1880—IX. Ses BENGAL CESS Aor, 

—— 1885—-l]I. Ses BENGAL Looan SELF-GOVERNMENT 

A Act, 

—— 1885—VIII. Sen BENGAL Tenanoy Aor. 

—— 1919—V. See BENGAL VILLAGE SELF-GOVERNMENT 
AoT, 

——- 1919—VI. See Benoa Foon ADULTERATION 
AOT. 

——— 1932—XII Sez BENGAL Suppression oF 

TzeRogist OUTRAGES AOT. 
wee 1933—III See CALOUTTA MUNIOLPAL Act. 


Acts—-Bihar and Orissa, 


Act 1908— VI, See Onora Naarur TENANOY AOT. 
=— JYYA IV, Sse BIHAR anp Onissa PUBLIO 
Demanps RECOVERY ACT, 
~ 1922—VII. Sez BIHAR AND ea MUNICIPAL 
CT. 

imm 1934-——VIIJ, See BIHAR Tenanoy Aor, 

—— 1935—ViI. See BIHAR Tenancy (AMENDMENT) 
AOT. 


Acts—Bombay, 


“Act 1876—II, Ses Bomsay Orry LAND Revenve Aor, 

—— 1878—V. Begs BOMBAY ABKARI AOT, 

—— 1879—V. Ses BOMBAN Lanp Kevenve CODE 

———- 1887—l1V. Sen BOMBAY PREVENTION OF GamBLING 
AOT. 

—— 1923-—V I], Sen BOMBAY Locat Boarps AoT. 

—— 1925—V1I. Ses BOMBAY CO-OPERATIVE SOCIETIES 
AOT. 

= 1929—[V, See Karacur Smartt Oausn Courts 

ACT, 


Acts—C P. 


Act 1917—1L Sere O. P, Lanp REVENUE Aor. 

—— 1933—IL See 0. P. DEBT Conciniarion Act. 

——— 1934—X1, bee Ustrious (U. P. AMENDMENT) 
LOANS ACT, 


Acts—Madras, 


Act 1900--I, Sree MALABAR COMPENSATION 
TENANTS IMPROVEMENTS AOT, 
—— 1902-—1. Ses Mapras Court or Warps Act, 


FOR 


—— 1905—LI. See Mapras LAND JINCROACHMENT 
Act. 
——. 1908—I, See Mapras listates LAND ACT. 


— 19z0—V. sex Mapras Distxict MUNICIPALITIES 
A 


CT, 

—— 1920—XIV. Seg MADRAS Locau Boagps ACT. 

~ )920--XV. See MADRAS VILLAGE PANObAYAT AOT., 

—— 1922—11]. See MADRAS CITY TENANTS PROTEC- 
TION AOT. 

aman 1930—XIV, See MALABAR TENANOY Act, 
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(1937 


Acts—PunjJab, 


Act 1887—XVI. See Punsas Tenancy Aor, 
1900—XIII. See PUNJAB ALIENATION or LAND 
CT, 

1903— 11. Sez PUNJAB Courror Warps AOT. 

1912—V. Sez PUNJAB COLONIZATION oF Govern- 
MENT LAND8 ÅCT. 

1913—1. Sge PUNJAB PRE-EMPTION ACT. 

1918—VI. Ssu PUNJAB Jourts Act. 

1925— VIII, See Siku Guepwaras ACT. 

1930—I. Szu PUNJAB REGULATION F ACCOUNTS 

ACT. 
—— 1936— 11. Ses PUNJAB DEBTORS Protection Act. 


Acts—U. P. 


Act 1869--I. Sree Oupa Estates Act, 

— 1899— 11], Sze Norts Western Provinoes AND 
Oupu Courror Warps AOT, 

—— 3901— 111. Ses U.P. Lanp REVENUE ACT, 

-— 1916~—I. Ser U. P. MUNICIPALITIES Act. 

—— 1922— 1], Sex AGRA PRE-EMPTION ACT, 

—- 1926— 111. SEBAGRA Tenancy Act. 

—— 1932— Vlll. Sse U. P. Assistance or TENANTS 

AOT. 

1934—XXV. Ses U.P. Excumpeeep Estates Act, 

1934—XX VII. See U, P. Aertoutturistrs’ Revie 
AOT. 


Regulations. 


Reg. 1827—X VII. Sge BOMBAY REGULATION 
1931—l. See N.-W. F. Provinces Covers 
KEGULATION 


Statutes 


Stat. 1919 (9 & 10 Gzo. V, Cu. 101), SER Government 
OF INDIA ACT. 
1926 (16 & 17 Geo. V, Oa. 40). SEE INDIAN AND 
COLONIAL DIVOROB JURISDICTION ACT. 


Adoption—Lvidence of—Will providing that 
executors “shall be competent to setect boy and have 
him adopted by my wife'— Construction — Validity 
of adoption not chaltengedin trial Court on ground 
that ati executors did not consent “to selection of 
boy—Question of jact— Plea, if can be raised am 
appeal— Both factum and validity held proved. 

A clausein a will, which authorized the widow 
to adopt a boy, provided that after the testator’s 


MEET dd 


— m 


‘ death the executors “shall be competent to select 


a boy ofa good family in the brotherhood and 
have him adupted by my wife on my behalf; 

Heid, that there may be some doubt asto the 
exact intention of the testator, and it is possible 
to content that, thinking that his wife being young 
and inexperienced, would stand in need of help in 
finding a boy for adoption, he required the executors 
to assist her in choosing a boy, but did not intend 
to restrict her powerto the auoption of a boy 
suggested by them. Assuming. however, that the 
clause in question was not dictated by a desire 
merely to help the wiaow in finding a boy of the 
quailhcations mentioned bythe husband, but sought 
to limit her choice, the plea that the adoption was 
invalid on gruund that the boy was not selected by 
all the executors, could not be raised forthe firat 
time betore the High Court without giving the 
opposite party an opportunity to give evidence in 
support of thefact that all the executors gave their 
cousent to the adoption: 

-Helda, however, thut ıt was not necessary to remit 
RATTAN Lau v. BAIJ Nata PO 902 
—— Incidents of. 

Adoption does not sever the tie of physical blood 
relationship but it completely transfers the adopted 
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son tothe adoptive family as regards legal rela- 
tionship. Consequently a son who leaves his own 
family and enters by adoption into a different 
family ceases to be a sapinda of his former rela- 
tions and a fortiori ceases to be a gotraja sapinda of 
any ofthem. Lat HARIHAR PRATAP Bakasa BINGA v, 
BAJRANG BAHADUR SINGH P CS551 
Adverse possession— Held, on facts and evidence 
adverse possession not established 

An auctién-purchaser being obstructed in taking 
possession by another alleging he was the owner, filed 
a suit under O. XXI, r. 103, Civil Procedure Code. 
The obstructor contended that there was an agree- 
ment to sell between his vendor and himself and he 
was in fossession for over 12 years. It was found 
that the consideration alleged to have been paid was 
not paid for the agreement. It also appeared that 
the house in question was built by the vendor and 
the obstructor was allowed to stay in it as a 
tenant : l 

Held, that as the obstructor could not prove that 
he was actually in possession in pursuance of the 
agreement, the plea of adverse possession could not 
succeed, BIRAJMOHINI Dassr v. BARALA Devi 
CHOWDHURANI Cal. 913 

Ingredients—Held on facts that there was no 
acquisition of title by adverse possession, 

For acquisition of title by adverse possession, the 
plaintiff must prove that the possession was open, ex- 
clusive and continuous for 12 years. 

A co-sharer in a mahal instituted a suit for a 
declaration that he was the owner of a certain 
plot of waste land adjoining the defendant's house. 
The plot wasin proximityto the abadi and for more 
than 12 years the plaintiff had been tying his cattle 
on that plot and had also stored certain logs of wood 
on the plot, the logs merely lying on the ground and 
not in any house At one time the plaintiff did in- 
tend to make a house on the plot andhe began certain 
foundations but he abandoned that intention many 
years ngo and no house was erected and those founda- 

- tions were not visible on the surface but are covered 
‘over by the ground Theland was being used by the 
defendant as a passage to his house : 

Held, that there was no exclusion ofthe owner from 
making use of the land, in the same way as he was doing 
before the plaintiff began the occupation thereof. 
The acts ofuser by the plaintiff, 2. e., tying the cattle, 
etc., did not also constitute exclusion of the defendant, 
inasmuch as these acts were not #nough to prevent the 
defendant from passing over the plot. Notitle by 
adverse possession, therefore, could be acquired by 
the plaintiff. Ram Caanprav. ASA Ram All. 962 
Agra Pre-emption Act (XI of 1922), 8. 4 (2). Ser 

Agra Pre-emption Act, 1922, 5. 11 577 
———~-—§, 4 (2)— Pre-emptor, whether can be made to 

pay more than what is decreed in foreclosure decree 

under s. 4 (2)—Mortgagee in possession, tf can claim 
interest on amount spent by him in discharge of 
encumbrances on property. 

The pre-emptor cannot be made to pay anything 
morethan the amount entered in the decree for fore- 
closure for a period prior to the passing of this 
decree. But where the mortgagee discharges the 
prior encumbrances, these amounts must be paid by 
"the pre-eemptor before he pre-empts the property. 
But the mortgagee in possession cannot claim interest 
on the consideration because itmust be presumed 
thatthe income ofthe property was sufficient to pay 
off the interest. MUSTARI Begum v. RAGHURAJ BINGA 

All. 577 
ss. 11, 4 (2) — Preliminary foreclosure 
ydecree passed. on compromise — Final .decree , in 
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accordance with preliminary decree, whether valid 
under O. XLIII, r. 3, Civil Procedure Code (Act V 
of 1908)—Right of pre-emption, whether accrues. 
Final decree for foreclosure based on a preliminary 
decree which had been passedasa result of a com- 
promisaina pending suit for foreclosure isa good 
decree under O, XLIII, r. 3, Civil Procedure Code, 
and upon the passing of such a decree, no right of 
pre-emption accrues under s. 11, Agra Pre-emption 
Act within the meaning of s. 4 (2). Mustarar BEGUM 


v. Raauuras SINGH All. 577 
Agra Tenancy Act (III of 1926), 8. 23. 
Ser Civil Procedure Code, 1908, s. 61 (1) 181 


Ser Provincial Insolvency Act, 1920, s. 28 (5) 224 

—$, 44—Entries in yuingquenntal registers 
opposed to statement in partition “chitthis"s 
whether incorrect. 

The entries at the quinquenial settlement or, for the 
matter of that, inother settlements, so far as they are 
opposed tothe entries in the partition ‘chitthis’, must 
be held to be incorrect, Hamro UDDIN v. AKBAR HUSAIN 

All, 628 
44—-Limitation— 





— $, 44—Suit under s3. 
Unathorised occupation—Onus. 
Period of limitation for a suit under s.44, Agra 

Tenancy Act, is that prescribed by Serial No. 2 of 

Group B, Sch. IV of that Act, which provides limita- 

tion of 12 years to be computed from the date when 

the landholder first knew of the unauthorized occupa- 
tion of the land by the defendant. It is for the land- 
lord to prove that he obtained knowledge of the 

defendant's unauthorised occupation within 12 

years. HAMID UDDIN v. AKBAR HUSAIN All. 628 

S. 97 (2)—Crops own after order for execution 
of ejectment order without permission of landlord 

— Judgment-debtor's application for review of 

ejectment order — Proceedings stayed — Review 

application dismissed — Application by decree- 
holder for revival—Delivery of possession granted 

—Judgment-debtor meanwhile removing crops 

sown by him after old order of ejectment—Decree- 

holder, whether entitled to its value—“After the 
date of decree” ins. 97 (2), scope of. 

An order for execution of order of ejectment by de- 
livery of possession was passed by the Court in execu- 
tion ofa rent decree. The judgment-debtor filed an ap- 
plication for review of theorder of ejectment, where- 
upon the execution proceedings were stayed. In the 
meantime the crops were sown by the judgment- 
debtor. The review application was dismissed and 
the decree-holder again applied for revival of the 
proceedings. The application was allowed and deliv- 
ery of possession was given to the decree-holder. 
Crops were removed by the judgment-debtor after his 
ejectment and a suit was brought by the decree-holder 
for value of the crops so removed : 

Held, that in s. 97 (2), Agra Tenancy Act, 1926, the 
phrase ‘after the date of the order for execution’ 
governs both the word ‘decree’ and the phrase ‘order 
for ejectment’. The fact that the srops were sown 
without the landlord’s permission after the order for 
ejectment wag made did not in itself disentitle the 
defendant tothecrops sown by him unless they were 
sown after thedateof the order for execution of the 
ejectment order, 

Held, also that the execution of the order for eject- 
ment had been suspended through no act or default 
of the decree-holders and therefore they hed a right to 
ask the Court to revive and carry through the exe- 
cution proceedings which had been eo suspended. 
No new order was passed andit was only the old 
order of execution that was carried into effect; the 
crops in question were sown after the date ofthe 
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order for execution of the order for ejectment and as 
this was done without the written permission of the 
decree-holder landlords, the latter were entitled to the 
crops when possession was delivered to them. As the 
defendants had no right to retain tbese crops when 
possession was delivered tothe decree-holders their 
acts in entering uponthe landand removing these 
crops were clearly wrongful. The decree-holders 
were therefore entitled to the value of the crops so 
removed. MUHAMMAD IBRAHIM KHAN v, NAZIR AHMAD 
l All. 269 
Tam mammaman$, 152— Proceedings under s. 36, U. P. 
Land Revenue Act (III of 1901), pending—No 
rent fixed—Land-holder, if can distrain crops of 
tenant and sell them for arrears of rent—Subse- 
guent fixing of rent, effect of. 
In a proceeding under s. 36, U. P. Land Revenue 
Act, assoon the rent is fixed, it becomes payable 
from the date the ex-proprietary tenancy arose and 
not from the date when it is fixed by the Collec- 
tor; but untilthe land has been specified and the 
rent has been fixed by the Collector, it can hardly 
be treated as an arrear of rent. Where, therefore, 
during the pendency of proceedings under s. 36, 
and when the rent is not fixed, a lJand-holder dis- 
-trains the crops of his tenant for arrears of rent 
and sells them, the distraint is illegal, there being 
no arrears of rent within the meaning of s. 152 (2) 
of the Agra Tenancy Act. The subsequent fixing of 
rent by the Collector will not make the distraint 
valid on the date when the property was sold and so 
legalise the sale, Murur Duar v. Har SARUP 
All. 843 
——-—8. 197-— Ex-proprietary holding—Planting 
of trees before mortgage in 1915—Mortgage, if 
lawful—Hffect of Act of 1926—Holding, if becomes 
transferable—Transfer, effect of. 
ere on an exproprietary holding trees were 
being planted’ for several years before it was mort- 
gaged in 1915, and after the passing of the Agra 
Tenancy Act,1926, the holding became transferable 
under s. 197 of the Act : 

Held, that as the nature of the land had altered 
and it had become a grove, it could, be lawfully 
mortgaged, and’even if the holding be taken ag 
non-transferable before the Act, by the Act of 1926, 
the mortgagors became capable of making the trans- 
fer and hence the transfer should operate on the 
interest then held by the mortgagors. The mort- 
gage could, therefore, be enforced. Kunwar BAHADUR 
Vv ,GULSLRR KHAN All. 115 
—-— Sch. H, No.10—Suit for profits—Set-off— 

Prior settlement of account between parties in 

respect of transactions other than profits—Agree- 

ment to set-off sum due from plaintiff towards his 
share of profits — Court, if can recognise it— 

Whether can allow it in suit for profits by plaintiff 

— Plea of set-off, nature of. 

There is aclear distinction between a case in 
which a Court is called upon to allow a set-off and 
a case in which if is merely asked to recognize a 
set-off already made by the parties themselves. The 
latter case isnot prohibited by No. 10, Sch. IT, Agra 
Tenancy Act, 

Where between the parties to the suit, there was 
a settlement of account in respect of certain 
transactions other than profits in respect of mahal 
and it was found that certain sum was due pay- 
able by the plaintiff to the defendant but it was 
agreed then that the sum should be set-off against 
the share of profits due by the defendant to the 
plaintiff : ; 

Held, in the suit brought by the plaintiff for his 
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share of profits, that the Court could allow the 
set-off as agreed on settlement between the parties. 
The settlement, of accounts amounted to payment in 
anticipation of settlement of profits and that the 
plea of set-off was in effect only a plea of re-pay- 
ment by the defendants. NITANAND v. Roop Sie A 
Appeal. Sze Oivil Procedure Code, 1908, O. KALI, 

r. 20 186 


Dismissal of — Mistake in description of 
respondents being only a formal one— Dismissal 
of appeal on this account, whether proper. | 
The fact that there wasa mistake in the descrip- 

tion cf the respondents does not entail the dismissal 
of the appeal where the defect is a formal one. 
When brought to ite notice the Appellate Court 
should allow it to be corrected, especially when the. 
appellant applied aé the hearing of the appeal 
to amend the mistake and the respondents 
are willing to go on with the appeal on merits, 
JPUTHA Kam v. Ram Sarup Lah. 647 
No relief against pro forma defendant— 

Suit dismissed—Pro forma defendant, if can appeal. 

Where no relief is claimed by the plaintiff against 
the pro forma defendant, and the suit is dismissed, 
the pro forma defendant has no locus standi to 
appeal. NIRMAL Sinead v. ZAMIR-UDDIN Kuan 

“ All. 395 
Arbitratlon—Agreement confirmed by Legislature 

—H fect. 

Where the agreement is “approved, ratified, con- 
firmed and declared to be valid and binding on the 
parties” thereto by an Act of the Legislature, the 
effect of this statutory confirmation is to render 
every. provision and stipulation of the agreement 
as obligatory and binding on the parties as if 
these provisions had been repeated in the form of 
statutory sections. INTERNATIONAL RAILWAY COMPANY 
v. THE NAIGARA PARKS COMMISSION PCG 562 
Method of valuation for purposes of com- 

pensation—Discretion of arbitrators—Arbitrators 

considering only two methods and choosing one— 

Whether their decision is justified is question of 

law—Power to include interest in assessment of 

value. 

Arbitrators must, in general, havea wide discretion in 
selecting their methods of valuation, but where they 
have considered two methods and two methods only and 
have chosen one of these methods and have rejected the 
other, it becomes a question of law whether, having 
regard to their terms of reference, their. decision 
can be justified. 

Held, that arbitrators whose only duty was “ to 
ascertain the actual value of certain property at a 
certain time“ had no power to include interest in 
their assessment of value. INTERNATIONAL RAILWAY 
COMPANY v. ThE NIAGARA PARKS COMMISSION 

PC 562 


Arbitration Act (IX of 1899), 5.14 — 8S. 14, if 
covers inquiry into and decision on question of 
validity of submission—Such question heard and 
decided— Whether bars subsequent suit to re- 
agitate it—Res judicata. 

The words of s. 14, Arbitration Act, are suff- 
ciently wide to cover an enquiry into and a deci- 
sion on the question of the validity of the submis- 
sion. As the basis of an arbitration is the sub- 
mission, so the improper procuring of an arbitra- 
tion, which is covered bys 14, Arbitration Act, 
must include the question of the validity of the sub- 
mission, 

If the Court has power to hear and decide this ques- 
tion, and hears aud decides it, there is no reason Why 
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the principle of res judicata should not apply and why 
the party aggrieved should be allowed to re-agitate 
the question. ROCHANBAI UDHOMAL v, Morcman 
SaEWARAM ; Sind 623 
Arms Act (XI of 1878), 8.19 (f)—Several persons 

occupying a house—Presumption of head of family 

being in possession of arms—Whether rebuttable. . 

In a prosecution under s. 19 (f), Arms Act, it must 
be proved that the accused has arme in his posses- 
sion or “ontrol. Where several people occupy a house 
it should be presumed that the head of the family is 
in possession and control of everything in the house 
including unlicensed arms. It is of course open to 
him to rebut that presumption by any evidence which 
he can adduce. EmĒmperor v. Mir Arman Pegh. 681 
Assignment—Creation of — Particular form, if 

necessary, 

Indian Law does not require any particular form 
or words to effect an assignment Ram Govinn PANDEY 
Vv. Bris Ratan Das All. 836 
Award. Ses Civil Procedure Code, 1908,s. 4 388 

Award made through intervention of Court~ 

Registration, if necessary, 

Awards made through the intervention of the Court 
do not require registration, Kessoman KIsHNoMAL 9. 
GIANCHAND SALAMATRAI Sind 479 
Declaratory award—Indication that orna- 

menis and house may be sold to one sharer and 

amount distributed among alli—Award, if void for 
indefiniteness. 

Where an award indicates that certain ornaments 
tan be sold to one of the sharers at the market-price 
and the amount realised distributed equally among 
the sharers, and is declaratory in this sense, it is not 
void for indetiniteness. Likewise where it directs 
that certain houses can be sold to one of the sharers 
at a fixed price or its market value and the amount 
distributed among the sharers, it is not void. GANGA- 
DHAR LAXMAN DESLPANDE, v., DATTATRAYA LAXMAN 
DESHPANDE Bom. 301 

District Magistrate intervening and diz- 
charging duty imposed upon him—Action on request 
of one party to a reference—Award on such 
reference—Whether rendered unlawful. 

Ina case where an independent and responsible 
authority such as a District Magistrate has intervened 
and discharged the duty imposed upon him by law, it 
is difficult to say that the fact that he acted on the 
request of one of the parties to a reference makes 
that reference or the award upon it unlawful on the 
ground that the consideration is immoral or against 
public policy. Kxussoman XISHNOMAL v. GIANOaAND 
SALAM ATRAI Sind 479 
—Einforceabiltty of—Award in favour of a 

person for himself and as representative of 

minor brothers—Application to withdraw amount 
. deposited under award—Security tobe furnished 

—Hatent of —Civil Procedure Code (Act V of 1908), 

0. XXXII, r. 6. 

An award can only be enforced as if it were a 
decree, and when enforced, all the provisions relat- 
ing to enforcement ofa decree should apply. 

Where an award is not one made in favour of a 
person only but in his favour on behalf of himself 
as representing his brothers, it is an award in 
favour of all such persons. When some amount is 
deposited in Court for payment to him out of the 
amount payable underthe award and he applies 
for its withdrawal, the security which he can be 
called upon to furnish under O. XXXII, r. 6, Civil 
Procedure Code, is in respect of the amount payable 
to his brothers according to their shares, JERAMDAS 
DaNoMaL v, Musszs, MENGHRAJ & Oo, Sind 943 
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Benami transaction. Ses Trust 389 
Bengal Alluvlon and Diluvion Act (IX of 1847), 
8. 5—“ Lost” in s. 5~Whether means loss of title. 

“Lost " in s.5 of Act IX of 1847, does not refer 
to loss of title butto loss of cultivable value, 
SEORETARY OF STATE For INDIA IN CoUNCIL v. MIDNAPORE 
ZEMINDARY COMPANY, LIMITED P C 881 

s. 6—Diluvion of land from permanently 
settled estate—Re-appearance on old site--Whether 

“ added’ land—~Liability to land revenue—Land 

revenue, abatement of, in respect of washed away 

land-— Position, tf affected. 

Lands originally part of a permanently settled 
estate which having been washed away have re 
appeared “ cannot be said to have been added to 
the estate to which they already belonged,” within 
the meaning of s.6, Bengal Alluvion and Diluvion 
Act, 1847. Such land is not assessable to land 
revenue as such, whether or not any abatement of 
revenue had been granted on accvunt of the diluvion, 
unless perhaps it is shown that on the reduction 
being made the lands in some way ceased to form 
part of the original estate or that they were aban. 
doned so asto merge again into the public domain, 
Abandonment must depend onthe intention of the 
person alleged to be giving up a legalright. Tt 
cannot beright to draw such an inference from the 
attitude of a zemindar who simply pays the land 
revenue legally demanded from him by the Revenue 
Authorities. 

Title or ownership isnot affected by submersion 
in water or reduction of land revenue in respect of 
lands washed away, nor isabandonment proved by 
acceptance of such reduction SECRETARY or STATER 
FOR INDIA IN UOUNGIL v. MIDNAPORE ZEMINDARY ComM- 
PANY, LIMITED PC 881 
Bengal Gess Act (IX of 1880), ss. 16, 54, 56, 

66, 91— Collector proceeding under s. 66— 

Notice under s. 16 calling for return from 

niskardars —Subsequent re-valuation and direction 

under s 71, para. 1 that niskar shall be included 
in estate—Provisions of s 54, whether attracted—~ 

Notice under 3. 54, publication of, necessity of. 

Section 51, Bengal Cess Act, requires the holder 
of every estate or tenure-holder, to whom any cess 
is payable by holders of rent-free lands, to cause a 
notice to be published ina certain form and in a 
certain manner requiring the niskardars to pay to 
him. Such a notice is necessary whenever a new 
valuation or re-valuation takes effect, and whenever 
the rate of cesses and whenever the dates fixed by 
ths Board of Revenue under s., 57, for payment of 
instalment of cesses by holders of rent-free land are 
changed. 

If the Collector proceeds under s, 66 of the Act, 
and causes a notice to be served on the niskardars 
under s. 18, his ntskaris to be treated on the same 
footing as if it was a revenue-free estate. If the 
Collector does not proceed under the last paragraph 
of s. 66, the position will be that the liability of the 
nisicardar will be to pay cess to the Collector direct 
or to hisagent. But where on a re-valuation of an 
estate the Oollector has the option of including the 
rent-free.land in respect of which he has taken pro. 
ceedings under s. 66, within a revenue paying or 
revenue-free estate. the Collector must give this direc- 
tion by an order in writing and when such a direc- 
tion is given, the consequences are defined in the 
last paragraph of s. 71, and the provisions of s. 54 
are attracted by the making of such an order and 
the proprietors of the estate are not entitled to claim 
cess in respect of the niskar lands, without first 
publishing the notice under s 54 in the manner 
described therejn. Kiran Onanpra Roy BAHADUR v. 
BRAJENpRA Natu CHATTERJER Cal, 690 
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— ss. 18, 21, 56—Rent-free lands included 
within estate — Collector, if can dispense with 
return in form prescribed in Sch. A~Annual value 
fixed—Liability of holder of rent-free lands to 
pay cess to holder of estate —-Non-submission of 
return, if ground for non payment, mp 
In regard to rent-free lands included within an 

estate,ss.18 and 21, Bengal Cess Act, make it 

elear that the Collector can dispense with the return 
whichis prescribed under Sch A, Part 4. IE suffici- 
ent cause for so doing is shown to his satisfaction, he 
may then make the valuation unders. 21 which 
would enable him with the Record of Rights to as- 
certain the information which the Act saysshall be 
provided in Sch. A, Part 4 by the zemindars. When 
he has accepted from the holder information in some 
other form, such as extracts from the Record of Rights 
and fixed the annual value of the rent-free lands, the 
owner or holder of the lands is bound to pay cess to 
the holder of the estate at the rate payable by him 
under s. £6. It is not open tohim to plead that he is 
not liable to pay on the ground that the return specifi- 
ed in Sch. A has not been submitted. Krron CHANDRA 

Roy BAHADUR v, SUD JANSU SEKHAR BANERJEE 

Cal. 850 
ss. 54, 56, 66, 91. Suz Bengal Cess Act, 

1880, s. 16 690 

Bengal Food Adulteration Act (VI of 1919), 
ss. 9,10,11—Sanitary Inspector not authorised 
under s. 10 to act under ss 10 and 12, taking samples 
and sending them to Public Analyst—Whether can 
act under s, 9 —To notify under s. 11, no particular 
form is necessary—Seller must know that samples 
‘are to be taken to Public Analyst for analysis. 

A Municipal Sanitary Inspector took some samples 
from a ghee shop and sent them to Public Analyst. 
The Inspector wag not specially authorised under 
s. 10, Bengal Food Adulteration Act, to act under 
ss. 10 or 12 of the Act: 

Held, that he could take the samples and send them 
to public analyst for examination as a private in- 
dividual under s. 9. i 

The person buying the articles is bound by the 
statute to notify to the seller his intention to have the 
article analysed. ‘But no particular form of words 
isrequired, nor even any words at all. What is 
necessary is that the seller must know that the 
samples are to be taken for the purpose of analysis; 
so that he may see the samples are to be fairly 
taken, MANINDRA Nata BANERJEE v, JYOTIS A ees 

al. 

BA Local Self-Government Act (ill of 
1885), s. 53——Powers of corporate body~ Extent 
of—District Board spending money for starting 
propaganda in favour of Union Boards for 
educating public opinion—Whether comes under 
powers conferred by Act. 

The powers of a body corporate are not confined 
to what is expressly stated in the Act, but extend 
to what is necessary and properly required for Carry- 
ing into effect the undertakings and works which the 
Act has expressly sanctioned, l 

The spending of money for starting a propaganda 
in favour of Union Boards for the purpose of educat- 
ing public opinion is not one of the purposes which 
expressly or impliedly comes within the scope of the 
powers and duties of the District Board. JESSORE 
District BOARD v. SURENDRA Nata Haupar Cal. 726 


Bengal Suppression of Terrorist Outrages 
nat (XII of 1932), 8, 35—“Knowingly qualifies 
“possession” and not “notification, 

k The word “knowingly” in s. 35, Bengal Sup- 

pression of Terrorist Outrages Act, qualifies the 
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word ‘‘possession.” Constructive possession on 
the part of the person charged is not enough. If 
a book is in a room occupied by the person 
charged, he is no doubt in the eye of law in posses- 
sion of the book, because he has possession of the 
room, but to sustain a conviction under the section 
the Crown must prove that he knew that the book was 
in his room. It is immaterial whether the person had 
knowledge of the notification or not. HarrP&pa Sen 
Gupta v. EMPEROR Cal. 60 
—S. 35-—Sentence under s. 35—Considerations 





for. 

For the purpose of deciding what sentence ought to 
be passed under s. 35 of the Act, it is the duty of the 
Court to take into account thecharacter of the book. 
If the book in question is a violent one advocating 
terrorism or terrorist crimes, the sentence ought to be 
substantial. If it is aninnocent one in the sense that 
it does not encourage terrorism, it may be unfortunate 
that authority to file a complaint has been given by 
the District Magistrate, but the Court must take 
the character of the book into consideration in 
passing sentence. HARIPADA SEN Gupta v. EMPEROR 

Cal. 60 
—— s. 35 (a)—Court, if can go behind the 
sanction. 

A prosecution can be started only on the sanction 
of the Local Government or of an authorised Dis- 
trict Magistrate. Whether the sanctioning authority 
would authorizea prosecution for an alleged offence 
punishable under s.35 (a) or not is a matter for that 
authority to decide. Nodoubt the Legislature enjoins 
the Local Government or the District Magistrate to 
satisfy themselves that the book in question contains 
words, ete., which tend to further or encourage terro- 
rism or terrorist crimes, but once the prosecution is 
authorised, the trying Oourt cannot go behind the 
sanction or question the propriety of the judgment of 
the sanctioning authority. HARIPADA Sen Gupta v. 
EMPEROR Cal. 60 
———~8s.35(a)—Offence under, when committed. 

An offence under s. 35 (a), Bengal Suppression of 
Terrorist Act,in respect of a book is committed if 
it could have been rightfully seized by the Chief 
Customs Officer at the time ofits importation under 
the Sea Customs Act 1878. Haripapa SEN GUPTA v. 
EMPEROR Cal. 60 
Bengal Tenancy Act (VIH of 1885) —Bihar 

Tenancy Amendment Act (VIII of 1934), s. 184, 

Sch. III, Art. 2 (b) Gij—Amending Act becoming 

law on November 14,1934,and coming into force 

on June 10, 19385—Suit for rent in respect of cause 
of action arising before Amendment Act—Suit in 
time under old Act though barred under Amending 

Act— Act applicable — Suit, whether barred— 

Interpretation of Statutes. 

It is certainly not the rule that when a statute 
introduces a shorter period of limitation suits in- 
stituted after the amendment of the law in respect 
of causes of action accruing before such amend- 
ment are governed by the rule of limitation, which 
was in force on the date when the cause of action 
accrued. On the contrary, the rule ordinarily ap- 
plicable is the law which is in force at the time 
of the institution of the suit. The case is different 
when there is an interval between the passing of 
the Act and its coming into force so that a party 
affected by the new period of limitation has a 
reasonable time during which he could avail him- 
self of hig remedy before the new period of limita- 
tion came into force. In such a case the limitation 
is governed by the Amending Act and it is so 
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even in cases where the cause of action has arisen 
before the Amending Act came into force. 

Where the original period of limitation of three 
years for filing suits for rent under Bengal Tenancy 
Act was reduced by the Bihar Tenancy Amend- 
ment Act, to one year and such a suit was brought 
in respect of cause of action which arose’ before 
the Amending Act came into force: 

Held, that the Amending Act became law on 
November 14, 1934, and was brought into force on 
June 10, 1935, and that the suit even though within 
limitation under the old Act was barred under the 
Amending Act, as there was sufficient time between 
the passing and coming into force of the Amending 
Act. RAMESHWAR PRASAD SINGH V. MANGAR KAHAR 


; Pat. 78 
——8. 26-F— Civil Procedure Code (Act V of 

1908), O. XXXII, r. 3—Co-sharer landlord's 

application unders. 26-F—He added party in 

another application—Latter application dismissed 
for some defect—His application, tf can goon. 

It is quite clear from a comparison of s. 148-A 
(9), Bengal Tenancy Act, with the provisions of 
s. 26-F, that aco-sharer landlord is not bound to 
exercise his right of pre-emption by becoming a 
co-applicant in his co-sharer'’s application for pre- 
emption filed under s 26-F (1). There is no provi- 
sion corresponding tos, 148-A (9), inthat part of 
the Bengal Tenancy Act, which deale with the eo- 
sharers’ right of preemption. In fact the pro- 
visions of s. 26-F (4) a), indicate that co-sharer 
landlords have independent rights to make inde- 
pendent applications under sub-s. (1) ofs. 26-F and 
they are not bound to exercise their rights of pre- 
emption only by becoming co-applicants in their co- 
sharers’ pending application. So, where a co-sharer 
landlord making an application under s. 26-F, is 
added as cc-applicant in another application by his 
cossharer landlords, and the latter application is 
dismissed, he is not barred from continuing his own 
application. MUKTI Devi y, Monorama MITRA 

Cal. 862 
——- S. 26-F—One of opposite party minor-—~ 

Guardian not appointed—Application, if defective 

—Duty of Court to appoint guardian—Minor's ap- 

plication to be made co-applicant beyond Limitation, 

maintainability of. 

Where inan application for pre-emption under 
s. 26-F, one of the opposite parties impleaded is a 
minor, and no guardian is 
him, the application cannot be gaid to be defective. 
The minor must be taken to have been made a 
party for purposes of 8, 118, Bengal Tenancy Act 
The appointment of the guardian of a minor de- 
fendant is to be made atter the institution of the 
suit or proceedings against him; the duty of mak- 
ing the appointment of a proper person as guardian 
of a Minor is onthe Court and there must be: an 
appreciable interval; it may be short, it may be 
long, between the filing of the suit against the 
minor or the tiling of the application for pre- 
emption with aminur as opposite party, and the 
selection and appointment of his guardian. An 
application for pre-emption, or a suit, cannot be 
instituted with a guardian of a minor defendant or 
opposite party already appointed, But the subse- 
quent proceedings are irregular if the Uourt has not 
discharged its auty in appointing a guardian of a 
person whose name appeared in the proceedings 
with the description that he was a minor. The 
proper order which must be passed, having regard 
to these defects, is to discharge the order for pre- 
emption which bas been passed and to remit the 
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case to the lower Court in order that the proceed- 
ings may be continued after the Court has appoint- 
ed a pruper person as guardian of the minor. If 
after the appointment of guardian, the minor wants 
to be made a co-applicant, his application is com- 
petent, although made after limitation, provided it 
18 made promptly. The minor should not be allow- 
ed to suffer on account of the Ovourt's failure to dis- 
charge its duty. Murti Devi v Monorama MITRA 
Cal. 862 


m §, BO, 118— Pre-emption, application 
for—Benamidar of co-sharer landlord, tf can be 
made party in place of beneficial owner. 

Where in an application for pre-emption under 
s. 26-F, Bengal Tenancy Act, the benamidar ofc- 
sharer landlords is made a party, the application 
is not defective. A benamidar represents in a suit 
or proceeding, the beneficial ownerfully. The bene- 
ficial owners can be added as parties in place of 
the benamider any time, incase they want to come 
in. MUKTI Devi v. MONORAMA Mitra Cal. 862 
s, 104. See Limitation Act, 1908, Sch. I, 
Art. 16 881 


aw nambi, 17 O—Civil Procedure Code (Act V of 

1908), O0. XXI, r. 58—Sutt against three persons 

for rent— One defendant having half share in 

tenure—Amendment of plaint keeping the claim 
only against this defendant—Rent decree —Objection 
by third party under O. KAT, r. 58, alleging himself 

transferee, whether barred under s. 170. 

If it can be shown that the decree was not a 
rent decree a third paity can file objections under 
O. XXI, r. 58, Civil Procedure Code; for instance, 
if it appears that the plaintiff is not the 16 annas 
landlord of the tenure or holding or that that 
suit was in respect of a portion of a holding 
or tenure or that rents for two or more holdings 
or tenures had been claimed in one and the 
same suit, the claim is entertainable; but if the 
decree is a rent decree but against a wrong person the 
claim is barred, Though sometimes it may be 
difficult to distinguish between cases in which 
O. XXI, r. 58 is applicable and where it is not, the. 
distinction is there and can be found out for all 
practical purposes, 

The rent suit by the laodlord was originally in- 
stituted against three persons, namely, S$, N and 
R, but later the plaintiff obtained leave to amend 
the plaint by excluding N and kK and the claims 
against them onthe allegation that the tenure was 
split up and a separate tenure consisting of half of 
the original tenure was created for the share of 
S, A decree was passed on this basis. It was in 
execution of deciee that a claim was preferred on 
behalf of one B claiming that he was a purchaser 
of the tenure from the husband of Y and that the 
decree had been wrongly obtained against her and 
was therefore not a rent decree andthey were entitled 
to cume in under O. XXI, r. 58: 

Held, that as the suit was originally instituted 
only half ofthe tenure was said to belong to S, the 
other half being that of N and R. But the plaint wag 
amended and the suit became a suit for the tenure 
held by S alone, that is to say, the halfof the original 
tenure became a complete tenure by splitting up of 
the tenure into two distinct and separate tenures, It 
was on the basis of this amended plaint that the decree 
was based. It could not therefore be held to be a sim- 
ple money decree on this ground, Under these circum- 
stances the claim of B under O. XXI, r. 58, was clearly 
barred under s, 170, Bengal Tenancy Act. CHHATER 
Kumasi Desi v, BHAGWATI PRASAD Pat. 72 


ranb)d 


Vill 


Bengal Village Self-Government Act” (V of 
1919), ss. 6, 7—Rules under, rr. 6, 7, 9—Curcle 
Officer's decision — Finality of—Person's name 
appearing in list, as duly qualified — Decision of 
Circle Oficer— Civil Court, if can entertain suit 
challenging appointment. . 
It is quite clear from r. 7 framed under Bengal 

Village Self-Government Act, that the only person 

who can determine who is entitled to vote at an 

election of members of a Union Board is the Circle 

Officer. The same tribunal namely, the Circle 

Officer, is the person to decide. the question ofre- 

sidence onder r. 9. This decision is aiso final. 

When the tribunal and authority appointed by the 

Act to determine that matter decided that a person's 

name should be placed on it and it has been placed 

on it after proper proceedings taken in accordance 
with the Act, he is duly and properly qualified to 
be appointed a member of the Board unuer the pro- 
visions of s.6 (3, No suit hes in the ordinary 

Civil Courts to challenge his appointment due to 

the exclusive jurisdiction bestowed on the Circle 

Officer to decide as to who is entitled to vote at the 

election of the Board, SAJANI KANTA GtosaL v. 

BISTOOPADA MEYUR Cal. 486 


—_—8. 64—Applicability —S. 64, if applies to 
suits for declaration of rights of easement. 

The suit contemplated by provisions such as s. 64, 
Bengal Village Self-Government Act, are those where 
the plaintiff claims damages or compensation for some 
wrongful act committed by the corporate body or 
their officers in the exercise or honestly supposed ex- 
ercise of their statutory powers. Section 64 does not 
apply toa guit fora declaration of right of easement 
on anallegation that a Union Board has infringed the 
right. KEDARUDDIN AHMAD V. ASKAFALI Cat. 771 
—-— $, 64-—~- Protection under s. 64, when 

available, 

Before the Union Board can avail themselves of the 
advantage of the section, it is necessary for them to 
show that the act complained of was done both law- 
fully as wellasin good faith with due care and 
attention, under the provision of the Act. Ifthe 
land is not a public road but the private property of 
an owner, an act of encroachment upon it by the 
Union Board, cannot be said to be a lawful act done 
under the provisions of the Act, even though they 
. may have an honest belief that it was really vested 
in them. If no suit lies under such circumstances, 
the result will be, that on proof on good faith, they 
will be able not only to encroach upon private pro- 
perty but could retain is forever without even the 
necessity of paying any compensation, KEDARUDDIN 
AHMAD V. ASBAFALI Cal. 771 


Binar and Orissa Municipal Act (Vil of 1922), 
s. 217, SEE Bihar and Orissa Municipal Act, 1922, 
8, 238 3% 

—-——-$S, 238, 359 (2), 217—Notice under s. 238 
— Provisions of s. 299 (2) not complied with— 
Prosecution, if tegal—Specification not supplied— 
Notice is defective. 

Where notice under s. 233, Bihar and Orissa Muni- 
cipal Act was served upon the Manager of an Estate 
asking him to improve drains within a month, but 
the alternative that if he did not doit, the Municipal 
Commissioners would get it done themselves was not 
mentioned in the notice ; ` 

Held, that the notice was illegal due to non-com- 
pliance withthe imperative provisions of #. 359 (2) 
and hence uo prosecution could be based on it. 

` Further as nothing was expressed therein as to whut 

was the proper type of drains to be constructed the 
novice was vague and it was also defective from the 
point of view of sg, 217 as no specitication had been 
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supplied. MANAGER, DJALBJUM Iistarz y, OVERSEER, 
JuasaLal NOTIFIED AREA COMMITTEE Pat. 38 
Bihar and Orissa Public Demands Recovery 

Act (lV of 1914), ss. 25, 26—Two brothers B 

and D owning equal shares in three properties 

—Certificate proceeding by O against D—B and 

his transferee G not parties—Sale of properties 

in certificate execution—Interest of B and G, 

whether passes — Suit by B and G for mere 

declaration without any consequential reltef, whe~ . 

ther barred by s. 42, Specific Relief Act (I of 

1877) -Suzt, tf bad for misjoinder of parties and 

causes of uction. 

Two brothers B and D owned equal shares in 
three properties. The former transferred to one G, 
his half share in two properties. OC who was a 
certificate holder against D brought the properties, 
in execution of his certificate, to sale and himself 
purchased them. On the date of the sale the 
attachment was objected to by B alone but it was 
rejected and the sale held. B and G brought a 
suit for a declaration that they were entitled to 
a half-share in certain properties, and that that 
share was not affected by a certificate sale held at 
the instance of C and after the filing of the suit C 
took possession. It was found that B and D were 
separate, which finding was not challenged ‘in first 
appeal: 

Held, that the possession of B and G was not 
disturbed before the suit and their interest did 
not vest in C by mere sale, within the meaning 
of s. 26 of Bihar and Orissa Public Demands Re- 
eovery Act. Consequently the suit, even though 
declaratory, was not barred by s. 4%, Specific Re- 
lief Act, since Do consequential relief could have 
been asked by them; 

_ Held, further, that the suit was not bad for mis- 
joinder of parties and causes of action.  BALDRO 
PRASAD v. AK :oURI HIRAMBO NARAIN SINGH 

Pat. 309 
Blhar and Orissa Sugarcane Rules,r. 18— 

“Whoever” in r. 18, scope of—Jamadar weighing 

sugarcane on behalf of factory and taking illegal 

gratificatton—Eactory purchasing sugarcane at 
minimum price fixed by Government—Growers 
prevented from getting full minimum price— 

Jamadar, held rightly convicted under r. 16. 

The opening word of r. 18, Bihar and Orissa 
Sugarcane Kules ‘Whoever’ is not restricted in any 
way to the purchaserof cane. 

A Jamadar used to weigh sugarcane at the 
weigh-bridge on behalf of the factory. He was, 
therefore, ın a position to delay the weighing of 
the cane when brought in the tactory or to prevent 
its delivery altogether by not delivering in time or 
not delivering at all a purjt which would authorise 
the weighman to weigh and receive the cane. 
Takiog advantage of this position he was in the 
habit of demanding payments for himself before 
making out and delivering the purjis to the persons 
entitled tothem. ‘Lhe amounts thus levied by the 
Jamadur for his own benefit resulted in the 
growers of sugarcane receiving about 5 per cent, 
less than the minimum price tixed by the Govern- 
ment for the pericd and in the controlled area, 
The Jamadar was prosecuted and convicted under 
r. 18 cf the Bihar and Orissa Sugarcane Rules: 

Held, that what had tobe seen was whether by 
demanding gratilication or other payment the ac- 
cused prevented the cane growers from receiving 
the -Eull benetit of the minimum price fixed for 
their produce. The cane growers dealing with the 
factory were unable to receive the full minimum 
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rate for their produce because the accused insisted on 
a payment to him before their cane was weighed. 
Provided the factory was buying cane from them at 
the minimum rate, and nob at any rate in excess 
of the minimum rate, it followed that the cane 
growers were not receiving the benefit of the full 
minimum rate. It was clear, therefore, that the 
accused was guilty and the conviction was rightly re- 
corded against him, Ram BARAN JHAY. EMPEROR 

4 Pat. 312 
Bihar Tenancy Act (VIII of 1934), 5 26-N— 

Transfer of holding by tenant before January 

1, 1923, without landdiord’s consent — Landlord's 

consent, whether to be deemed as given. : 

When the Legislatuie has deliberately made a cer- 
tain provision retrospective by legalising all the 
transfers whichtook place prior toa certain date, 
the persons who were holding those lands by virtue 
of these transfers must be deemed to have purchased 
them with full consent of the landlord, and therefore, 
must get complete titleto them. MUHAMMAD S4AIAIT 
v. NITHALI Ram Pat. 1000 
me. 169 (C) (D)—Money payable under cl. (e) 

and cl. (b)—Distinction—Agent having vakalatnama 

giving full powers to take out execution and realise 
money and draw decretal amount deposited in 

Court—W hether can draw balance due to decree- 

holder on account of subsequently accrued rent. 

There is no reason to distinguish the claim to 
money payable to the decree-holder under s. 169 (c), 
Bihar Tenancy Act, from money payable to him 
under cls. (a) and (6). All such sums are monies 
realised in execution of the decree. Where vekalat- 
nama which had been presented by the patitioner's 
Pleader in execution gave him full authority to take 
out execution and to realise money in the suit or 
execution and to draw any decretal money deposited 
in Qourt on the petitioners behalf. No fresh 
vakalatnama is required to enable his agent to 
draw any balance due to the decree-holder on ac- 
count of subsequently accruedrent. KAMESHWAR 
Sines BAHADUR, K. O. I. E, or DasBuanea v. DHOLAI 
KuAawas Pat, 725 

§.170—Purchaser of nolding in execution 

of rent decree, if canapply under O. XXI, r. 58, 

Civil Procedure Code, saying that subsequent rent 

decree in execution of which the same holding is sold, 

is a nullity. 

A purchaser of a holdingin execution of a rent 
decree cannot, in viewofs.170; Bihar Tenancy Act, 
apply under O. XXT, r. 58, Civil Procedure Code 
saying that a subsequent rent decree in execution 
of which the same holding is put up for sale, isa 
nullity, A third party cannot avail himself of 
O. XXI,r. 58, against a rent decree merely onthe 
ground that the tenure or the holding belonged to him. 
ALAKHNANDAN PROSAD v. BIBI SALMA Pat. 729 
Bihar Tenancy (Amenament) Act ( of 

1934)—Provisions, whether retrospective in effect. 

The Bihar Tenaucy Amendment Act of 1934 has got 
retrospective effect. MuoammMaD SaAIT v. NITHALI 
RAM Pat. 1000 
——S, 26 (B) (F) (O)—Holding transferable by 

custom, transferred before Act—s8, 26 (B)and (PF), 

whether apply—s. 26 (0), when applies. 

Sections 26 (B) and 26 (F) of Bihar Tenancy (Amend- 
ment) Act, have obviously no application where the 
holdings are transferable by custom and have been 
transferred before the commencement of the Act. 
In such cases the title of the transferee will be deem- 
ed to be perfect even though the landlord may not 
have consented tothe transfer. If the title of the 
transferee is already perfect itis obvious thatit will 
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not be necessary to have recourse to the provisions 
made about the payment of transfer fee in 2. 26 (O). 
Section 26({O) is intended to apply only to those 
cases where the title of the transferee has not been: 
perfected or, in other words, to those transfers only 
which relate to non-transferable holdings. Haraourr 
Prasap v. RAGHUNATH SINGH Pat. 350 

s. 184. Ses Bengal Tenancy Act, 1885 78 
m= SOK. HH, Art. 2 (D) dil. See Bengal Tenancy 

Act, 1885 78 
Bombay Abkarl Act (V of 1878), s. 43—Search 

Bottle containing illicit liquor produced by son 

—Father not present at time of search—Presumption 

as to joint possession—-When can be raised, 

Where ona search, the son produced the key of 
the box in whicha bottle containing illicit liquor 
was found, but at the time of the search the father 
was not present ; 

Held, that beforea presumption could be raised 
that this bottle wasin the joint possession of both 
the gon and the father it was incumbent upon the 
Crown to prove that both of them had either physi- 
cal or constructive posseszion of the contraband 
liquor, or if the son had euch possession, that 
he had it on behalf of himself and the father 
to the knowledge of the father. Dopo RAOHO v. Em- 
PEROR Sind 561 
Bombay City Land Revenue Act (ll of 1876), 

ss. 14, 8—Assessment under Act—Assessee claiming 

“right in limitation of the right of Government”— 

Burden of proof. 

In a suit under s. l4 of the Bombay Oity Land 
Revenue Act, to contest the legality of the assessment, 
under the Act, the burden is onthe assesses to show 
that as the superior holder of the property in question 
he has “a right in limitation of the right of Govern- 
ment in consequence of a specific limit to assessment 
having been established or preserved”, and that that 
specific limit is nil. i 

Held, that the assessee having failed to discharge 
the burden of proving the existence of an “established 
and preserved” right on her part in limitation of the 
right of Government to assess her property, the Oollec- 
tor wasentitled to fix an assessment at his discretion, 
subject to the control of Government, KAMALA 
Vanoosr MAHARAJ V. COLLEOTOR or BOMBAY 

PC 778 
Bombay Co-operative Societies Act (VII of 

1925), s. 54—Scope of s. 54—Part of loan not 

covered by award—Jurisdiction of Civil Court, if 

barred. 

The word “include” in para. 2, s. 54 of the Act 
ghows that this paragraph is not meant to be an ex- 
haustive definition of a dispute. The jurisdiction of 
the Civil Courts must, in view of s. 9, Civil Procedure 
Code, be heldto be impliedly barred, even as to the 
part of the loan not covered by the award, DHARWAR 
URBAN CO-OPERATIVE Bank, LTD. v. KAMOHANDRA 
GOVINDRAO ALNAVAR Bom. 439 
eee § 5 7——-Award—Whether can be questioned in 

Civil Court. 

The terms of s. 57 of the Bombay Oo-opsrative 
Societies Act of 1925 which correspond to r. 43 under 
the old Act, prima facie show that the award of the 
arbitrators or a decision by the Registrar or his 
nominee cannot be called in question in any Civil - 
Court Consequently, if a question arises whether 
there has been undue influence or fraud ia any tran- 
sactioninvolvedin the reference to the Registrar 
under the Act, that would be a question for the arbi- 
trator to decide and would not therefore be a matter 
into which a Civil Court would be competent to in- 
quire, The Oivil Court cannot go behind the award, 
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In enacting s. 57, Oo-operative Societies Act, the 
Legislature clearly intended that where an arbitrator 
has passed an award under this Act, it will not be 
open to a Civil Court to go behind that award and to 
Gall ih Question any matter which might have arisen 
ih connection withthe decision of the dispute which 
necessitated that award. Dyarwar URBAN Co- 
OPERATIVE BANK, Lip. v. RAMCHANDRA GovinpRAO 
ALNAVAB Bom. 439 
——- $, 7O—Notice under s. 70—Necessity of, 
before suit—Objection not raised—W aiver, if can be 
presumed 

A notice under s, 70, Bombay Co-operative Societies 
Act, has to be served noit on the defendant Society 
but on a third party, the Registrar and it cannot be 
held that the conduct of the defendantin not raising 
the objection at the proper time could deprive the 
Registrar of a right which the law gives him. The 
section requires the fact of notice to be mentioned in 
the plaint and it isthe duty of the Court to see that 
the mandatory provisions of the section are complied 
with. Merely because the defendant has not raised 
any objection on the ground of want of notice, it 
cannot be said that the Registrar hasin fact waived 
the notice. DHARWAR URBAN Oo-oPeraTIVE Bank, 
Lip. v. RAMOEANDRA GovINDRAO ALNAVAR Bom. 439 
Bombay Land Revenue Code (Act V of 1879), 

ss. 31 (2), 57,165—Land forfeited for non-pay- 

ment of revenue—Private sale of the same by 

Collector — Revenue Officer purchasing same benami, 

through defaulter's wife—No permission obtained 

— Purchase, whether illegal. 

- It is clear upon the language of cl. 2 of s, 31, 

Bombay Land Revenue Code, that there is nothing 
in the language itself which would limit the pur- 
chase prohibited toa public sale, except the words 
which refer to “ bid.... ......for any property,” and 
except the marginal notes. The section itself does 
not particularly refer to a purchase at a public 
sale or a private sale and makes no distinction of 
that character. It undoubtedly refers to and pro- 
hibits bidding either directly or indirectly by a 
Revenue Officer at a sale in regard to property 
ordered to be sold by a revenue authority Merely 
prohibiting a bidding of this nature does not 
restrict the prohibition toa purchase at a public 
sale only having regard tothe spirit and the letter 
of the section read asa whole. The section pro- 
hibits Revenue Officers from being directly or in- 
directly concerned in any of the transactions or 
acts set out in the section, 

Consequently where certain lands are forfeited by 
Government for non-payment of land revenue but 
are sold by private sale by the order of the Collec- 
tor and a Revenue Officer purchases it benami 
through the defaulter's wife without the Collectors 
or Government's permission, the purchase being in 
contravention of s. 31 (2), ie illegal. DHARWAR 
URBAN Bank, LTD v. KRISHNARAO ANANTRAO KONUR 

Bom. 381 

. =~ ngg, 45, 48—Non-agricultural assessment not 

previously levied on land converted to non- 

agricultural purposes—Crown sg power to assess, if 
limited. 

It would be opposed to principle to imply, from 
the mere circumstance that the non-agricultural 
assessment has not been previously levied, any 
limitation on the prerogative of the Crown to 
assess the land to land revenue, and to revise the 
assessment periodically according to law. AHMED- 
ABAD QINNING & MANUFACTURING CoO., LTD. v. SEORETARY 
oF STATE Bom. 542 
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Whether ceases at expiry of period—Retrospective 

levying, if proper. 

The assessments fixed ata survey settlement do 
not cease to be operative at the expiry of the period 
of guarantee unless and until they are revised. 

Where certain lands were agricultural lands when 
the assessment was fixed and wera assessed with 
reference tothat uss and the usa is subsequently 
changed, the assessments fixed under the Bombay 
Land Revenue Code by the Survey Officer és liable 
to be altered by the Collector. AHMEDABAD GINNING 
-& MANUFACTURING Co., LTD. v, SEORETARY oF STATE 
r Bom. 542 
-S. 48—S. 48 (1), scope of -Cl. (1), if lays 

down conditions for operation of cl. (2). 

Section 48, cl. (|), Bombay Land Revenue Code 
means that assessments are to be made in future and 
shall be deemed tə have been made in the past 
with referencs to the use of the land. It may also 
mean that whether assessments are actually fixed 
with reference to the use of the land or not, they 
shall be deemed to have been so fixed. But in any 
case cl. (1) lays down the conditions for the opera- 
tions of cl, (2). It is a wrong view of the section to 
say that when the Oollector levied a fine and did 
not alter the assessment, the land must be deemed 
to have been at that time, that is at the date of 
the Collector's order, assessed for building purposes 
so that there was no changeof use after the lands 
were assessed. AHMEDABAD GINNING & MANUFACTURING’ 
Co., Lip. v. SECRETARY OF STATE Bom. 542- 
———--88.57, 165. See Bombay Land Revenue 

Code, 1879, s 31 (2) 381- 


Bombay Local Boards Act(Vi of 1923 as 
amended by Act Xill of 1935), s. 136—Act, if 
retrospective in effect. a 
The general rule of construction is nova constitution 

futuris formam imponere debet, non proeterrttrs. 

But this rule does not apply to statutes relating to 

procedure and the law of limitation is a law of 

procedure. Such a law has retrospective effect 
unless there isa distinct provision to the contrary. 

Section 136 therefore has retrospective effect. 

NURALHAQSHAH V. EMPEROR Sind 274 FB 


8.136 (2) as amended by Act XIII of 
1935—Appli:ability of—President and servant of 
Taluka Board charged with offences-under s, 120-B, 
read with s. 406 or s. 409, Penal Code and 
s. 406 ors. 409 and s. 477-A, read with s. 109, 
Penal Code (Act XLV of 1860)—-Notice not given 
as required bys. 136 (2 —Prosecution more ‘than 
three months after offence—S. 136 (2), tf applies 
to offences—Good faith, question of, tf arises. 
Per Davis, J. C. and Mehta, A J. C. (Rupchand, 

A. J. C., contra)—Section 136 (2), Bombay Local 

Boards Act as amended by Act XIII of 1935, applies - 

only to acts done by protected persons in discharge 

of their public duties towards the public. | 
The President of a Taluka Lacal Board in 
his capacity as President, and a servant of the 

Board were charged with conspiring with a 

contractor to commit criminal breach of trust’ 

(s. 120-B with 8.406 or s. 409, Penal Code', and 

with the commission of criminal breach of trust and 

falsification of accounts [s. 406 or s. 409 and 

s. 477-A read with s. 109 (abetment) of the Penal 

Oodel, - Notice required by sub-s, 2 of s. 136, Bom- 

bay Local Boards Act, was not served on the accus- 

ed and the proceedings were commenced more than 
three months of the acts complained of: 
Held, that the provisions of s. 136 (2), Bombay 

Local Boards Act, VI of 1923, as amended by Act- 
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XIII of 1935, applied to the offences with which 
the applicants were charged ; 

Held, also that the argument that sub-s. 2 of 
8. 136, Bombay Local Boards Act, can apply only 
to acts done in good faith, could not stand in the 
face of the inclusion in sub-s, (1) and the exclusion 
from sub-s. (2) of these precise words, NORALHAQSdAH 
V, EMPEROR Sind 274 FB 
s. 136 (2), as amended by Act XIll of 

1935—§. 136° (2), if contemplates distinction 

between public and private prosecutions. 

Per Davis, J. C.—A distinction between public 
and private prosecutions cannot be found ins, 136 
(2), Bombay Local Boards Act. NURALHAGSYAH 2. 

EMPEROR Sind 274F B 
Bombay Prevention of Gambling Act (IV of 

1887), s. 3 \a)— Persons performing operations 

necessary for gaming—Whether must be deemed 

to be gaming. 

Persons taking part in operations to enable the 
game to be played, such as giving instruc- 
tions to those who come to participate on it, etc., 
must be deemed to be gaming within the provisions 

of the Bombay Prevention of Gambling Act, as they 
actually assistin the gaming. MUHAMMAD Hassan v. 
EMPEROR Sind 35 
——-—— 8, 12 —-Conviction—Confiscation~—Order for 
sale of instruments of gaming—Legality of. 

In s. 12, Bombay Prevention of Gambling Act, 
before as well as after amendment, it would 
appear that the forfeiture of money and the 
severer penalties imposed by the section relate to 
a person convicted of wagering or betting but not 
to a person convicted merely of gaming. Where 

| there has been a conviction under s. 12, tha money 
and the instruments of gaming will not be for- 
feited and will be returned to the owner of the 
instruments. In the section there is a direction 
that all instruments of gaming found in such pub- 
lic place shall be destroyed and not ordered to be sold. 
Mouuammap Hassan v. EMPEROR Sind 35 
—sS. 13—Game of skill, what is—Element of 
chance predominating—Game, if one of chance. 

No game can be a game of skill alone, and in 
any game in which even great skill is required, 
chance must play a certain part. Even a skilled 
playerin a game of mere skill may be lucky or 
unlucky, so that we think that evenin a game of 
mere skill chance must play its part. But itis 
not necessary to decide in terms of mathematical 
precision the ielative portion of chance to skill 

when deciding whether a game is a game of mere 
skill within the provisions of 3.13, Where the ele- 
ments of chance most strongly predominate, the 
game is nota game of mere skill, Mu..ammap Hassan 
V. EMPEROR Sind 35 
_ Bombay Regulation (Xvil of 1827), whether 
applies to City of Bombay- Bombay Regulation 

(XIX of 1827), whether recognises prescriptive 
right to exemption from land revenue. 

Bombay Regulation XVII of 18z7 does not apply 
to the property situated in the City of Bombay. 
But Regulation X1X of 1827, which does apply, con- 
tains no provision for recognising a prescriptive right 
to exemption from land revenue such as is contained in 
Chap. 1X. Section 36 of the Regulation XVII, and while 
adopting some of the provisions of Regulation XVII, 
has not adopted Chap. IX, s. 36. The assessee. whose 
property situated in Bombay City, is assessed under 
Bombay City Land Revenue Act, therefore cannot 

rely on any etatutory prescriptive title to exemp- 
tion. KAMALA VAŁOOJI Masaray v. COLLEOTOR oF 
-BOMBAY PCO 778 
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Burmese Buddhist Law—Adoption — Essentials 
of—Keittima adoption — Intention and public 
notoriety—Necessity of. 

Under Burmese Buddhist Law, in order to con- 
stitute a valid adoption, a formal ceremony is not 
necessary. Whatis tobe proved is not only the 
fact of adoption but also thefacts of the intention to 
adopt in the keitttma form and of the public notoriety 
which are necessary to constitute a valid adoption in 
this manner U Ba Tuaunea v., Daw U Rang, 617 

Adoption—Residence with adoptive parents 

—Hvidentiary value of~Gwing of presents— 

Value as evidence. | 

Though an adopted child usually resides with the 
adoptive parents, that is not essential for a valid 
adoption. But although residence with the adoptive 
parents is not one of the legal ingredients of a valid 
adoption, where other evidence is lacking, residence 
with theadoptive parents is most valuable as evi- 
dence. 

The giving of presents in most cases affords a valu- 
able contribution to the sum total of the evidence 
relied upon to prove adoption. U Ba Tsaune v. 
Daw U Rang. 617 
—Marriage—Second wife—Share in jointly 

acquired property of first marriage. 

Under Burmese Buddhist Law, the share of a 
second wife in the jointly acquired property of the 
first marriage is one-sixth. S. P. L. A. A. Cserrrar 
Fira v. Ma Pu i Rang. 693 
Calcutta High Court (Original Siae) Rules, 

Chap. Ili, r. 2. Ses Calcutta Municipal Act, 1923, 

s., 46 921 
Calcutta Municipal Act (iH of 1923), s. 46— 

Calcutta High Court (0. S.) Rules, Chap. III, 

r. 2—Period expiring on holiday—Saturday inter- 

vening—Petition, if intime when made on Monday 

—Petition deliberately withholding particulars— 

Affidavit in reply disclosing them—-Respondents, 

if entitled to adjournment for inspection. 

Held, that since s. 46, Calcutta Municipal Act, 
provides for an application to the Court, that 
application must be made to a Judge in open 
Court and if the period expires on a holiday 
and the Judges of the Court are not sitting in 
open Court onthe Saturday immediately after 
the vacation, the application may legally be 
made on the first day on which the Judges are go 
sitting. i , 

Held, alsothat where certain particulars have 
been deliberately withheld in the petition which 
however sets forth in general terms most of the cor- 
rupt practices and other materials which, it is 
alleged, justify inte:ference, when such particulars 
are disclosed in an affidavit in reply, the respond- 
ents are entitled to an adjournment to enable them 
to have inspection of all the documents and other 
material on which the petitioner reliesin support 
of the charges, K. P. SINA 2. JATINDRA Nara 
Biswas Cat 921 
s. 127 (b)- Land appertaining to premises 

-~Valuation of — Whether should be separately 

valued from building on it. 

For the purpose of meeting the require- 
ments of s 127 (b), Oaleutta Municipal 
Act, the value of the land appertaining to the 
premises tobe assessed has to be Separated and 
kept distinct from the value of the building standing 
on the land; the law requires that the valuation is 
to beon a basis other than the rental basis as 
indicated ins.127 (a), and the rough and ready 
method of taking value of the land and building 
together ona rental basis,and then giving a deduc- 
tion of the value of the building, is not a method 
contemplated by law, in view of the definite pros 
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visions laying down rules for determining the value 
of different classes of property for the Purposes 
of assessment to rates and taxes as stated in the 
different and separate cls. fa) and (b),s. 127, Calcutta 
Municipal Act. CORPORATION or CALCUTTA V. JARDINE 
SKINNER & Co. Cal. 811 
Calcutta Municipal Act (I of 1933),s. 205— 

Scope of—Consolidated rate—When a first charge 

and when can be declared—‘Belonging to the said 

person’, meaning 07. 

The consolidated rate, whether payable by the 
owner or occupier in respect of any land or building, 
is a first charge on such land or building and 
hence can be declared as a charge when only the 
occupier's share of the tax is in arrears. The 
words “and belonging to the said person” can 
have reference only to the words immediately pre- 
ceding, viz., “movable property found within or 
upon such land or building”. 

Section 205 as it stands is out ofharmony with 
the scheme of the Act and should be smended. 
CORPORATION oF OatcuTta v. FOOLCOOMARI DABI 

Cal, 474 

Calcutta Police Act(IV of 1866), s. 3—‘Common 
gaming house’, what is—Fixed charge on profit 
must accrue regularly to person keeping the house. 

Premises occupied and kept bya person are not 
strictly ‘common gaming house “ within the mean- 
ing ofthe language of the Calcutta Police Act, 
unless some fixed charge or profit accrues regularly 
to the person who is occupying or keeping the pre- 
mises quite apart from any fluctuating profit which 
may occur from time totime between the gamblers 
themselves as a result of the gambling. J. B. BEATTIR 
vy EMPEROR Cal. 87 
—8. 44, Ber Calcutta Police Act, 1866, ere 








—ss. 47,44—Search under s. 47 — Effect— 
Court cannot presume guilt. 
The result of a search under s. 47, Calcutta 
. Police Act, is that there is evidence before the 
Magistrate which would entitle him as a Court of 
fact to find that these premises were in fact a 
common gaming house; but it would not entitle 
him, to presume anything whatsoever with regard 
tothe guilt of a person charged witha specific 
offence under s. 44, J. B. BEATTIE v. EMPEROR 

Cal. 87 
Calcutta Trespass Act (| of 1871), ss. 20, 21, 

22. Sze Limitation Act, 1908, Ech. I, Art. 2 922 
Caste—Peraons setting up title in derogation of 

rights of members of caste— Recovery of possession 

held necessary before property can be administered. 

Held, that recovery of possession is absolutely 
necessary from persons who are setting up a title in 
dercgation of the rights of the members of the caste 
before the property can be administered for the 
comMon purposes of the caste, whether by Courts or 
the caste. Muour.vsamMi PILLAI v. MaNiIcKAVASAGAM 
„PILLAI Mad. 819 
C. P. Debt Conciilation Act dil of 1933), ss. 8 (1) 

(2), 9 (1)—Non-compliance with s. 9(1), whether 

discharges debt under s. 8 (91. 

It is not open to the Board to say that the debt 
was duly discharged under s 8(2) merely because 
the plaintiffs had not, in the opinion of the Board, 
complied with s. 9 (1). MOTIRAM v. S. S BHURAMALSAO 

Nag 268 
—s. 8 (2— Delay in producing accounts— 

Effect of. 

Where delay in producing accounts or documents 
is condoned, the debt cannot the discharged under 
s.8 (2). Moti Ram v. S, S. BRURAMALSAO Nag. 268 
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85, 8, 9—Analysis of ss. Band 9—Creditor 
failing to make statement but producing documents 
—Board, if can declare. debts as discharged— 
Document not in possession of creditor being filed 
in Civil Court along with plaint—Order of Board 
discharging debt, whether ultra vires — Debtor 
admitting claim of creditor in Civil Court—Civil 
Court, if can pass decree in spite of order of 
Board, making bond inadmissible. j 


The statement which is required to be sub- 
mitted under s, 8, C.P. Debt Conciliation Act 
should be accompanied by the documents bearing 
upon the creditors claim, but the penalties 
for failure to file a statement and for failure to 
produce the documents are distinct. The debt would 
be deemed to have been discharged only in case 
the statement is not filed. That penalty is provid- 
ed by sub-s.(2) of s. 8 and its scope is limited 
strictly to what is required by the creditor to be 
done under s. 8, sub-s, (1). The position isthat if 
the creditor fails to make a statement although 
he may produce the necessary documents, still the 
Debt Conciliation Board would have the power to 
declare that all his debts are discharged. On the 
other hand; if he files a statement but fails to pro- 
duce his decuments, the case falls under s. 9 and 
goes out of the scope of 8 8 and comes within that 
of s 9. That section does not authorise the Debt 
Conciliation Board to declare the debt having 
been duly discharged when the creditor files a 
statement but faile to produce the documents. H 
in such an event as this the Debt Conciliation 
Board makes an order declaring that the debts 
have been duly discharged, that order would be 
obviously beyond their power, and consequently, 
illegal, so as not to affect the jurisdiction of the 
Civil Oourt in regard to the matter pending before 
it arising out of the same transaction. To the ex- 
tent that the Debt Conciliation Board's order is 
ultra vires it would not be binding on the Civil 
Court which would, therefore, have full Jurisdiction 
to proceed with the creditor's suit as if the debt 
had not been discharged. ; 

Section 9 requires a little analysis. It appears 
from the wording of sub-s. (3) of s. 9 that it eon- 
templates the case of a creditor who has not filed 
his suit and it, therefore, would not apply to a 
case when a suit is actually brougbt on the basis 
of the instrument of obligation. Apart from this 
initial difficulty it cannot strictly be said that the 
bond is either in the creditor's possession or under 
his control where it had been filed in the Civil Court 
along with the plaint as he is bound to do as 
required by the provisions of the Civil Procedure 
Code On this foint the Civil Courts would be 
guided not by the order of the Debt Conciliation 
Board but by the terms of sub-s. 3 of s. 9 only, 
Granting for the nonce that sub-s. (9) rendered the 
bond inadmissible in evidence, s. 58 of the Evidence 
Act which dispenses with the necessity of proof of 
any matter which is admitted would not preclude 
the Civil Court from decreeing the creditor's claim. 
RAMLAL Y S:.EOLAL Nag. 323 


— 58. 8, 9—Construction of Act. | 

It ig a well recognised rule of construction of 
statutes that an enactment such as the Debt Oon- 
ciliation Act which purports to deprive the subject 
of his Common Law right to resort to the ordinary 
Courts of Justice ought to be construed very strictly 
and the Court should not extend its operation 
further than the language of the enactment requires 
RAMLAL v. SHEOLAL Nag. 323° 
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—~—~—~ 8.9 (1). Sze 0. P. Debt Conciliation Act, 
1933,8 8 (1), (2) 268 

—~~ =» S, 15 (2)—Applicabtlity — Section does not 
apply where the creditor is applying in execution 
for recovery of decretal debt~Decree payablein 
monthly instalments carrying interest with con- 
dition that entire decretal amount should become 
exigible on default of three “instalments ~ 
Execution proceedings—Judgment-debtor producing 
certificdte from Debt Conciliation Board showing 
that decree-holder dtd not accept fair offer — Court 
passing order that no interest should run on 
decree-~Propriety. 

Section 15 (2) of the C. P. Debt Conciliation Act, 
applies only where the creditor is suing for the 
recovery of a debt in respect of which a certificate 
has been granted. It does not apply where the 
creditor is applying in execution for the recovery of 
a decretal debt, 

The applicant obtained a decree against the non-ap- 
plicants for Rs. 472 payable in monthly instalments of 
Rs. 7and carrying interest at 6 percent. per annum 
with the condition that the entire decretal amount 
should become exigible on default of three instalments, 
Later the applicant started execution proceedings 
to recover Rs 481-8-0. One of the judgment-deb- 
tors produced a certificate from the Debt Concilia- 
tion Board showing that the decree-holder had put 
in a claim before the Board for Rs, 472 11-0, that 
he had refused to accept a fair offer of settlement 
and that execution of his decree was, therefore, 
postponed. Onthis the lower Court passed an order, 
that no further interest on the decree should run: 

Held, that the Court had no jurisdiction to pass 
an order altering the decree so as to stop interest. 
BHABUTMAL NATHMAL OSWAL v. BALWANTRAO 

Nag. 294 
—— 5, 21 as amended in 1935 —Scope of— 

Sale in execution—Purchase by decree-holder 

and sale price set-off—Subsequent proceedings for 

confirmation— Whether amount to proceedings in 
jo a af prevented from confirming 
sale. 

After an execution sale has been held and the 
sale price has been set-off against the judgment 
debt or deposited in Court, subsequent proceedings 
for confirming the sale are proceedings between the 
judgment-debtor and the auction-puichaser, just as 
are proceedings for the delivery of possession to 
the suction-purchaser. In these proceedings the 
decree-holder plays no part, and these proceedings 
do not amount to executing a decree so as to fall 
Within the ambit of the proviso to s. 21, O.P, 
Debt Conciliaticn Act. The property has been sold 
in execution of the decree, and the title of the 
auction-purchaser vests in him from the date of sale, 
subject to confirmation, which is inevitable in the 
absence of any objection, Thesale price has either 
been set-off against the judgment-debt or is held 
by the Court on behalf of the decree-holder. The 
proceedings thereafter cannot be called execution 
of the decree, and there is nothing in the proviso 
to s. 21 as amended,to prevent the Court from 
confirming the sale. Firm or HAJI DADA KACHHI v. 
PANNALAL Nag. 99 
C. P, Land Revenue Act (II of 1917), s. 203 (1), 

(3) (4 —‘Such site’ in cl, (3)—Meaning of. 

The words “ such site” ins. 203 (3) of the C. P, 
Land Revenue Act, refer to the words ‘a house 
site of reasonable dimensions in the abadi” in 
el. (1) of s. 203 Baru v. GANPATRAO VENKATARAO 
“NAIK Marat. E Nag. 524 
s. 203 (3) (4)—Piea that a person is not 
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in possessionof a suficient site and hence transfer 

was incompetent~—Question of allotment, if involved 

—Proper venue for decision. 

A plea that a person is not in possession of a 
sufficient site, and is, therefore, not already in pos- 
session of such a site asisreferred to in s. 203 (3), 
and sothe transferto him was competent isa dis- 
pute regarding the allotments of sites in the abadi 
and the Civil Court has no jurisdiction to settle 
such amatter. It involves a question of allotment 


and the proper venue for its decision is, under 
s. 203 (4), the Revenue Court. BAPU v. Ganpatrao 
VENKATARAO NAIK Manat .z Nag. 524 


Charge— Transfer of Property Act (IV of 1882), 
s. 100— Charge for maintenance created by 
decree of Court-—-Einforceability against subsequent 
bona fide transferee of property. 

When a charge is created by a decree of Court on 
certain property that charge is enforceable even 
against a subsequent bona fide transferee of that pro- 
perty. This applies to charge for maintenance. MAINA 
V. ALSAN HUSSAIN Nag. 169 
~ When created. 

Where a fand is indicated out of which a specifi- 
ed liability is to be met, a charge is created. 
Ram Govinp PanpEy v. Brig Ratan Das All. 836 
Charter of 1800, cil, 22 Ser Jurisdiction 189 
Child Marriage Restraint Act (XIX of 1929), 

s. 8— Additional District Magistrate with powers 

of District Magtstrate— Whether empowered to 

try cases under the Act. 

An Additional Distriet Magistrate who has been 
given all the powers of a District Magistrate is 
empowered to try acase under the Child Marriage 
Restraint Act also, Jn re ABDUR RAHIMAN Kerry 

Mad. 71 

Chit fund—Suzt by starter to recover instalment 
from subseriber — Maintainability — Relation 
between starter and subscriber, 

A suit by the starter of a chit fund against a sub- 
scriber for recovering the amount due from the latter 
for an instalment is not.a suit to enforce a mere con- 
tract to lend money. It is more in the nature of a 
suit to enforce a contract on the part of the subscriber 
to pay a certain sum of money to the stake«holder 
underthe rules of thechit fund, and when he has 
broken the contract, he is entitled toinstitute a suit 
for recovery of the money which the subscriber had con- 
tracted to pay. Ramananp.A AyyaR v. NARAYANA- 
SWAMY AYYAR Mad 692 
Chota Nagpur Tenancy Act(Vi of 1908), s. 47 

—Judgment-debtor’s family doing business in cloth 

building pucca house for residence and shop on 

plots acquired—Family not acquiring agricultural 
lands and not depending on agriculture — Plots, 
whether exempt from, attachment 

lt was found that the land attached in execution 
ofa decree was purchased by the judgment-debtor'g 
ancestors, who built the houses and had come to the 
village for doing business in cloth and grocery. The 
land was not acquired by the judgment-debtor's 
family and they did not depend forany appreciable 
portion of their livelihood on agriculture: 

Held, that the land was liable to be sold in exe- 
cution of a decree against the judgment-debtors as 
the land did not fall within purview of s 47, Chota 
Nagpur Tenancy Act. G.astgam MARWARI v SHIBA 
FRASAD SINGH Pat. 872 
—S. 265—Suit by plaintiff for partition of 
properties jointly purchased by him and defendant 
at auction held by Deputy Commissioner in 
execution of rent decree—Suit, whether barred by 
s. 66, Civil Procedure Code (Act V of 1908), 
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Clause (1) of s. 265, Chota Nagpur Tenancy Act, 
by implicationrenders the provisions of the Code of 
Civil Procedure inapplicable to matters before the 
Deputy Commissioner except in so far as the provisions 
ofthe Code are applied tosuch matters by rule. 
Consequently a suit by plaintiff for partition of certain 
properties alleging that such properties were pur- 
chased by him andthe defendant jointly atthe auction 
sale held by the Deputy Oommissionerin execution 
of a certain rent decree is not barred by s. 66 of the 
Oivil Procedure Code. RAJAB ALI v, AKBAR ALI 

Pat. 736 
Christian Marrtage Act (XV of 1872), 8. 88— 

Scope of. 

Section 88 of the Christian Marriage Act clearly 
contemplates and prevents a marriage which would 
be invalid in places elsewhere, including in England 
and it does not become a valid marriage because 
it is celebrated inthis country. WiILLIAM HUDSON v. 
Mrs. K. M WEBSTER Mad. 516 
Civili Procedure Code (Act V of 1908)—Rules— 

Scope of. | 

Rules framed under Orders in the Civil Procedure 
Oode have the force of law. It is incorrect to say that 
the main sections are more imperative than the 
Rules. MUKHRAM MARWARI y. Bateswar MATON 


Pat. 805 - 


s. 2 (2),\14)—‘Decree’ and ‘order’, distinction 
between —Manner of expression, whether material, 
The presence or absence of a formal expression 

cannot be the true criterion of the difference between 
a decree and an order, Reading thetwo definitions 
together, the essence of the distinction seems to lie 
in the nature of the decision—whether it is an 
adjudication of a particular kind or not—rather than 
in the manner of its expression. JAMUNA PrasapD Rar 
v. RaJBALLAM RAI Pat. 359 
m S, 4-——Decision, when res judicata against 
person not umpleaded in suit— Certain cultivators 
claiming injunction against residents of other 
village restraining them from interfering with 
irrigation—Suit referred to arbitration —Award— 

Decree on award—Similar suit by other cultivators 

of same village, whether barred. 

Oe: tain cultivators of a certain village brought a 
suit claiming that the residents of another village be 
restricted from interfering with their right to ir- 
rigate their fields. The suit was referred by the 
parties to arbitration and a decree was passed on the 
award. Subsequently the other cultivator instituted 
another suit for similar relief : 

Held, that it did not appear that they claimed a 
right for themselves as wellas for all the other resi- 
dents of village. It may be that the right claimed 
by them was similar to the right which other resi- 
dents of village were interested in claiming. That 
did not, however, make the suit a representative one 
andthe others were not debarred from claiming a 
similar relief in a subsequent suit. It is only if the 
relief claimed by the plaintiffs is so comprehensive 
that, if granted, it will confer a benefit on a class of 
persons, including the plaintiffs of the suit, that the 
decision can operate as res judicata ageinst those not 
actually impleaded. 

Held, further that the decree being based on award 
was not binding on the persons other than those who 
made the reference to arbitrators. Nampar K an v. 
NAIMUL Kwan Ail. 388 
—ss. 4, 9—EHlection, if can be challenged in 

Civil Court, otherwise than on grounds in s. 19, 

U. P. Municipalities Act (II of 1916). 

From s. 4, Givil Procedure Code, it follows that 
where there is special or local law the Civil Court 
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would not have jurisdiction under s. 9, Oivil Pro- 
cedure Code, to entertain a claim merely because it 
is of a civil nature. So far as the reliefs for the 
declaration regarding the illegality of the election 
of the members of the Board and the injunction 
against the Board are concerned, no suit would 
lie in a Civil Court for a declaration that the 
result of a Municipal election has been wrongly 
declared and that the plaintiff is the person entitled 
to be declared elected. No injunction can be issued 
against the Board for the same purpose. Hence the 
election of a member ofa Municipal Board cannot 
be challenged on grounds other than those mentioned 
in s, 19, U. P. Municipalities Act, in Civil Court. 
NAWAL KISHORE AGARWALA w. MUNICIPAL Boarp, 
QORAK PUR All. 239 
— 8. 6—Applicobility— Incidental issues — 

Whether can be tried though exceeding pecuniary 

limits of Court's jurisdiction, 

There is no warrant in the Oivil Procedure Oode 
for saying that a Court cannot try incidentally an 
issue as to property, the value of which is beyond its 
jurisdiction. All that s. 6 says is that no Court 
shall have jurisdiction over suits, the value of which 
exceeds the limits of its pecuniary jurisdiction. It 
is the valuation of the suit and not of an incidental 
issue raised by the defence which determines the 
jurisdiction. A.M. K. M. OHETTYAR Firm v. Ma SHWE 
EIN Rang. 933 





— §. 9. 
Sez Bombay Co-operative Societies Act, 1925, s. 54 
4 


39 

Sze Civil Procedure Code, 1908, s. 4 239 
—_—— $. 11— Competent Court — Decision of 

Settlement Officer in 1°53, on question of title, 

relating toagricultural land in Cis-Sutlej and 

Trans-Sutlej territories, whether can operate as res 

judicata, 

In 1851~ 53 in Cis-Sutlej and Trans-Sutlej territories 
the Settlement Officer was the only judicial autho- 
rity competent to decids questions of title relating 
to agricultural land. Oonsequently the decision of 
1853, of the Settlement Officer on question of title 
is res judicata. CraNDA BING V. Paltal SING. 

Lah. 847 
— —--—-$, 11—Decree for sale of mortgaged property 

—Preliminary decree specifying judgment-debtor’s 

personal liability to payin case of insufficiency 

of sale proceeds — Decree-holder getting order 
under O. XXXIV, r. 6—On appeal preliminary 
decree set aside—Order passed on application under 

O. XXXIV, r.€, whether operates as res judicata, 

A deeree for sale of mortyaged property under 
s. 88, Transfer of Property Act, can validly provide 
that if the proceeds of sale are not sufficient to pay 
the mortgage-debt, the mortgagor should pay the 
balance personally, though the personal decree 
would not be executed until after the property was 
sold and the net sale proceeds were found to be 
insufticient to satisfy the debt. This being so, 
if the decision about the personal liability of the 
judgment-debtor is incorporated ia the preliminary 
decree, any order passed on an application under 
O. XXXIV, r. 6, Civil Procedure Vode, would cer- 
tainly flow from the preliminary decree. Therefore 
if an appeal against that preliminary decree succeeds 
the order or decree under O. XXXIV, r. 6, would ipso 
facto fall to the ground and cannot operate as 
res judicata. Suro Ram v. Lura Ram Lah. 876 
——-—-§, 11— Hzecution proceeding—Prtior execution 

—Obdjection dismissed on ground of vagueness— 

Review application dismrsed on ground that 

applicant had no authority-Decision, whether 
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operates as res judicata in subsequent execution 

application. 

In prior execution of the same decree, an objec- 
tion by M was dismissed on the ground that it was 
vague and indefinile. The question whether M was 
authorised to appear on behalf of H in his personal 
capacity was not raised. M subsequently made an 
application for review of the order but this ap- 
plication was dismissed on ground that M had no 
power to eepresent H personally: 

Held, that this decision was not res judicata in 
the subsequent execution case It was only the 
general principles of res judicata that applied in 
execution proceedings and, ifit had been decided 
in the original application that M had no power to 
present it, it may have “been the case that the 
matter would have been res judicata ; for an appeal 
would have been competent and the result of that 
appeal would have been binding on the parties ; 
and, ifthere was no appeal, the original decision 
would have been binding, but the original decision 
was that ithe application was vague and was 
therefore, liable to be dismissed That order was 
appealable but that did not raise the question now 
arising. Since the. order rejecting an application 
for review being under O. XLVUJ, r. 7 (1), Civil 
Procedure Code, wae not appealable, the question 
whether Af was authorised or not could not be said 
to have been finally decided. ALLAHABAD Bank, LTD. 
v. RATTAN LAL Lah. 854 
~S, 11 — Scope of s. 11— Previous suit on 

morigage-—-Moritgagor's wife impleaded as one of 

defendants—She not appearing nor raising any 
objection as to jurisdiction — Subsequent suit 
challenging previous decree on ground of 

Jurisdiction, whether maintainable. 

If aparty disregards a suit filed against him 
and refrains from referring the defences open to 
him he cannot in a subsequent suit reagitate one 
of the defences which under the law heis bound to 
take at the first possible opportunity, namely, the 
defence that the Court in which the suit is filed has 
no jurisdiction to entertain it. To allow this would 
be materially restricting the scope of s. 11, Civil 
Procedure Uode. Where therefore in a previous 
mortgage suit the wife of the mortgagor who is 
impleaded as one of the defendantsin that suit does 
not appear nor contests the suit and does not even 
appeal against the decree passed in such a suit, she 
cannot, on principles underlying s. 11 and on grounds 
of equity, justice and expediency, be allowed to 
bring asuit subsequently challenging the decree on 
the ground that the Uourt which passed the decree 
had no jurisdiction to pass it. Bishessar DAYAL v. 
JAERI BEGAM Ail. 609 
—-——$. 11, Exp! 6—5. 11, Expl. 6, if includes 

litigation in which parties are entitled to represent 

persons other than themselves. 

It is possible for a suit tobe a representative suit 
within the meaning of Expl. 6, although it need not 
come under O. I, r. 8, and therefore, need not be 
brought under the provisions of that Order. Ex- 
planation 6,therefore, is not confined to cases 
covered by O. J, 1. 8, but would include any litigation 
in which, apart from the rule altogether, parties are 
entitled to represent interested persons other than 
themselves. GuRUSHIDDAPPA GuRUBASAPPA B: USANUR 
V. GUBUSAIDDAPPA OHXENVIRAPPA G.ETNI Bom. 934 
— $S. 11, Exp! 6—Leading members of Hindu 

family acting on behalf of minors—S. 11, Expl. (6), 

whether applies. 

In the casé of a Hindu family whero all have rights, 
itis impossible to allow each member of the family 
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to litigate the same point over and over again, and 
each infant to wait till he bec:mes of age, and then 
bring an action or bring an action by his guardian 
before and in each of these cases, therefore, the 
Court looks to I$xpl 6, s. 11, Oivil Procedure Code, to 


See whether or not the leading member of the family 


has been actingeither on behalf of minors in their 
Interest or if they aie majors, with the assent of the 
majors. MustaraAr BEGUM v Raguuras SINGA 


| All.577 
$8.11, 13—Suitins. 11—Whether includes 


arbitration proceedings in foreign Court of 
competent jurisdiction, 
Arbitration procesdings are included within the 


word “suit” in s Il of the Code and matte: 
which had been fully dealt with in those Beanie 
ings cannot be re-opened in a subsequent suit, This 
principle applies even if the proceedings took place 
in a foreign Court of competent jurisdiction where 
the decision was arrived at after taking evidence 
and after going into the merits of the case. MAYADAS 
Buacat v COMMERCIAL UNION ASSURANCE Co., LTD. 
as Cal. 788 
~s. 20—Jurtsdiction —Party actually and 
voluntarily residing at a place—~—No abandonment— 
Occasional visits to other places on business— 
Court at that place, jurisdiction of, over him— 
Intention of not returning to that place — Onus. 
Where a person actually and voluntarily resides 
at 4 and has not abandoned it but only occasionally 


. 8o2s to another place for business, the Court at A has 


jurisdiction over him. And if he alleges thi 

has abandoned his residence at A and that ie Hie 
no intention of returning to A it is for him to prove 
this allegation, Ram Das v. LACHHMAN Das 


Lah. 321 
———— s. 39, O. XXI, r. 11—Application for 
transfer of decree, form of—Difference between 
such application and execution application—Mere 
clerical error in writing name of party, when 
ag ste paca Sufficient to trace the decree to 
_ @ transferred are given, wh 
opalzatton invalid. ether makes transfer 
nlike an application for execution of j 
under O, XXI, r, 11, Civil Procedure cae ee arte 
Certain particulars, an application under s. 3. Civil 
Procedure Code, is not required by law to be in an 
particular form. All that the section reqtfires is hae 
an application should be made to the Gourt passin 
the decree to transfer it. Ifthe application zives 
sufficient particulars of the decree sought 6 b 
transferred to indicate with precision “the decr : 
which the Court is to transfer, the application pape, 
be considered tobe otherwise than one according ia 
law. In many cases it may be enough for the ap- 
plication to give the number of the suit in which ve 
deciee was pessed, provided the Court does not 
require further particulars to begiven in order t 
trace the decree, A clericalerror in writing a DAN 
of a party is not such a flaw asto make the application 


one not according to law. Harz : 
CEANDER Das = kan a 5 
s. 47. ae 
See Civil Procedure Code, 1908, s. 73 
Sze Civil Procedure Coda, 1908, s. 151 AEF 
Sge Civil Procedure Code, 1908, O, XXI, r. 2 
Sze Civil Procedure Uode, 1008 0, XXI, r. 95 = 
SEE Execution _ re 
~8.47-—Dispute between decree-holder and 





judgment-debtor—Separate suit, whether b 
Section 47, Civil Procedure Code, is a hee ie l a 
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regular suit if the object of that suitis to decide 
a question between the decree-holder purchaser 
and the judgment-debtor Where the object of the 
sult is to settle dispute between decree-holder pur- 
chaser and persons other than the judgment-debtors, 
8. 47 cannot be a bar and itis no objection to 
say that there was nodelivery under r. 96. There 
18 ro rule of law which says that there must be 
some kind of delivery. The only rule of law is 
one requiring that all disputes between the decree- 
holder purchaser and the judgment-debtor should be 
settled in execution proceedings and only indirect- 
Jy this rule of law involves the need for obtaining 
Some delivery under rr. 95 and96 But if the dis- 
pute itself is not as against the judgment-debtor 
but agsinst some other persons the need for delivery 
as against the other parsons, goes and there is no 
bar toa regular suit. In other words all that is 
obligatory on the decree-holder purchaser in the 
pursuit of a proceeding for obtaining delivery is to 
have an outsanding dispute between him and the 
judgment-debtor, VENKATAKBISHNAYYA v. VENKATA- 
NARAYANA Rao Mad. 456 
S. 47— Duty to raise question in the earlier 

proceedings and the bar in the later suit are 

co-extenstve. 

The bar ofs 47 can only apply to cases where 
there is a duty to raise the question in the earlier 
procesdings. The duty to raise the question in the 
earlier proceedings aud the bar in the later suit 
are co-extensive and each compliments the other. 
Where there is no duty to raise the question in the 
earlier proceedings, there can be no bar in the later 
proceedings. The bar in the later suit can only be 
because of the duty to raise the question in the 
earlier proceedings. VENKATAKRISHNAYYA Ve VENKATA- 
NARAYANA Rao Mad. 456 
—~— 8. 47—Judgment-debtor, if bound to raise 

all possible objections under s. 47 at one ttme— 

Objection to execution of decree taken — New 

objection not expressly adjudicated upon, if can 

be taken in same proceeding—Res judicata. 

If on an application for execution the decree-holder 
obtains some relief by way of part satisfaction of the 
decree, the judgment-debtor should be deemed to have 
taken but unsuccessfully all objections, which if 
successful, would have prevented the decree-holder 
from obtaihing satisfaction in part of the decree. 
Where, however, the decree-holder failed to obtain 
any reliefand his application became abortive, the 
judgment-debtor was not debarred from taking any 
plea which, if successful, would defeat e second ap- 
plication for execution. There ig no rule of law which 
makes it incumbent upon the judgment debtor to 
raise all possible objections under 8, 47, Civil Pro- 
cedure Code, at agiven time, While the Court 
possesses ample powers to prevent the abuse of its 
process, it must decide all objections under s. 47, 
Civil Procedure Code. when they are raised if they 
are not barred by any rule of law. Inthe absence 
of express adjudication, aud during the pendency of 
the same execution proceeding, there is nothing to 
prevent the judgment-debtor from taking any objec- 
tion which might have beentaken on the earlier 
occasion but was not taken. RASUL v. 
BALKISEAN i All, 997 

- $, 47—Party impleaded in one capacity— 

Objection by such party in another capacity— 

Objections do not fall under s. AT— Objections 

should be raised and decided in separate sutt— 

Applicability of doctrine to mortgage suits. 

Where the impleading of party was in one capa- 
city and questions (claims) are raised in execution 
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objecting to the decree in another capacity, they are 
not matters falling under s. 47 and should be decid- 
ed in a regular suit and no appeal lies against an 
order in execution, or in other words the capacity 
in which a party isimpleaded has got to be looked 
to in applying s. 47, the only exception to this 
rule being where the question is raised by a person 
as legal representative when, though there is ap- 
parently a different capacily, the question should be 
settled in execution, m 

Similarly if a party is impleaded in a mortgage 
suit by reason of one capacity and if he has no 
other points which he wishes to raisein another 
capacity but was not impleaded in the latter capa- 
city, these other points could not only be not raised 
in the suit but could not’ be1aised even in execu- 
Lion prcceedings, because the capacity would then 
be different and should be agitated only in a regu- 
lar suit. If a claim is made it will be in the 
nature of a claim petition bya stranger and there 
cannot be an appeal butonly a regular suit should 
follow. VENKATAKRISANAYYA v. WENKATANARAYANA 
Rao Mad.456 
5. 47, O. XXI, rr. 96, 95 — Applicability 

of s. 47—-Objection in execution by parties to suit 

and by strangers — Dispute between parties should 
be decided in execution — Stranger's objections 
should be decided by separate suit. 

Where in execution perscns wuo were parties to 
the suit obstruct the delivery of land to the pur- 
chaser, claiming an occupancy right therein, the 
question should be decided in execution proceeding 
but as to others who were not parties to the suit, 
a regular suit isthe only remedy and gs. 47, Givil 
Procedure Code, is no bar. VENKATAKRISHUNAYYA v. 
VENKATANARAYANA Rao Mal, 456 

s$. 48— Decree sent to Collector for execution 

—Duty of Collector—At time of sending decree, 

Civil Court striking off case, whether amounts to 

dismissing case-~-Subsequent application for sale of 

remaining attached property, whether fresh 
application—Limitation, question of. 

Under the rules governing the execution of 
decrees transferred to Collectors, which are con- 
tained in Revenue Book Circular III-8, the Col- 
lector has no power to dispose of the sale proceeds 
but when he has realised them he must remit 
them to the Civil Court together with the decree, 
The order of the Civil Court striking off the case 
at the time of sending the decree for execution 
to Collector in Form O, is clearly, not an order 
dismissing the case. The cas2is biund to go back 
to the Civil Court when the decree is returned by 
the Collector to the Civil Court with the sale 
pioceeds, and the order s:riking off the case amounts 
to merely one adjourning the procedings until that 





date. A subsequent application for the sale of 
the remainder of the attached property is 
not a fresh application for execution either in 


form or substance, but merely an application 
ancillary to the substantive application. The 
application, therefore, for the sending of a second 
Form © for gale of the remainder of the attached 
property to the Collector is not barred by limita- 
tion. KupcHanp V MOTILAL Nag. 974 
————§ 49, O. XXI, r. 18— Which prevails—~ 
Set-off—Assignment of his rights under money 
decree by Gto M against B and M~—B assigning 
to S rights under his decree against Mand others 
—Haxecution by S against M and others—M, whether 
can be allowed set-off of decretal amount assigned 
to him by Q. 
Order XXI, r. 18, ands, 49 of the Civil Procedure 
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Code are not inconsistent: but if there is any in- 
consistency, 8. 49 shall prevail. 

There wasa money decree in favour of one G 
against B and M. Subsequently a decree against M and 
others was passed in favour of B. Rights under his 
decree were assigned by G toM and by B to S. S 
put in an execution application of his decree 
against M and other judgment-debtor. M was allow- 
ed to set-off the decretal amount due under the 
decree assigned tohim by G against the decretal 
amount claimed by 8: 

Held, that there could be no doubt that before S 
Came on the scene there was a decree which M 
could execute against B. There was another decree 
which B could execute against M. The judgment- 
debtors in both the decrees were jointly and sever- 
ally liable, so that every one of them was liable to 
pay the entire decretal amount. If S had taken no 


assigament of the decree in favour of B, there could. 


be no doubt that a set-off of the nature contemplat- 
ed by O. XXI, r. 18, would have been allowed. 
There could also be no doubt that M had an equity 
enforceable against B, The assignment by the latter 
of his own decree would, having regard to the pro- 
‘visions of s. 49, affect such equity, in favour of M. 
The set-off was properly allowed to N and if S had 
any grievance in consequence of the equity in favour 
of M being enforced against him, he had his remedy 
against his assignor. Bris Mosan Lat 9. Monmonan 


Das AU. 385 
———§. 51, See Civil Procedure Cade, 1908, 
8. 61(1) 181 


S. 52 (2)—Personal liability, if accrues to 
legal representative—S., 52 (2), when operates. 
Section 52 (2), Civil Procedure Code, applies only 

when it is proved that the property inherited by the 
legal representative from the deceased judgment- 
debtor is no longer in his possession. Until then, 
there can be no execution against him personally. 





S.utv LAL V. AKBAR Kwan Pesh. 445 
s. 53. Sre Execution 872 
"m S. G0, See Hindu Law 400 





ss. 61 (1, 51, O. XL, r. 1 (2—85. 60 (1), 
scope of — Ha-propriectary and occupancy tenancies 

— Exemption from sale in execution of decree of 

Civil or Revenue Court by s. 23, Agra Tenancy Act 

(III of 1926)—Interest in tenancies, if can be 

attached—Appointment of Receiver ~S. 51, af 

confers general power ——S. 51 and O. XL, go 

together—S, 51, whether subject to rules in Sch, I— 

Appoiniment of Receiver of such tenanctes—Pro- 

visions of Agra Tenancy Act, if defeated. 

The interest of an ex-proprietary or occupancy 
tenant cannot be sold in execution of a decree of either 
Civil or Revenue Court or otherwise by virtue of s, 23, 
Agra Tenancy Act. Under s. 60 (1) of the Civil Pro- 
cedure Code, the property liable to attachment and 
sale must belong to judgment-debtor and must also 
be saleable; consequently the interest in the tenancies 
not being saleable under statute cannot be attached 
and sold and s. 60 (1) has ‘no application to such 
tenancies, 

Under s, 23, Agra Tenancy Act, any interest of an 
ex-proprietary or occupancy tenant which he posses- 
ses is Not transferable or attachable or saleable 
under the Tenancy Act, Section 51, Civil Proce- 
dure Code, does not confera general power onan 
execution Court to appoint a Receiver in every case 
where it is just and equitable and the appoint- 
ment of such a Receiver neither amounts to a transfer 
of the interest of the judgment-debtor tothe Receiver 
nor even his dispossession, Having regard to the 
definition of the word “prescribed”, it is subject to 
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the rulesin Sch. I and s. 5land O. XL,r. 1, go to- 
getber. On the other hand, O. XL makes it clear 
that the Court may by order appointa Receiver of any 
property, subject tothe condition that the Court is 
not authorized to remove from the possession or 
custody of property any person whom any party to 
the suit has not a present right soto remove, The 
appointment of a Receiver of occupancy or ex-pro- 
prietary tenancies is certainly tantamount to the 
removal of these tenancies from the possession and 
custody of the tenant. The appointment will have 
the effect of preventing the tenant from cultivating 
his lands or manuring it. It will be contrary to the 
spirit of the Tenancy Act to hold that although the 
tenancy lands cannot be attached or sold nor can 
even a lease be granted fora longer period than is 
prescribed, the dispossession ofthe tenant can be 
brought about in an indirect way by appointing a 
Receiver of such tenancies and thereby dispossessing 
the tenants for an indefinite period until all the 
debts due from him have been psaidup. This may 
be tantamount to an ejectment of the tenant, which 
is not allowed except in accordance with the Act, 
and is certainly introducing a stranger into the 
village which the landholder may not like. When a 
simple loan isadvanced on personal credit, it is not 
in the contemplation of the parties that the debt 
would be recovered out of tenancy lands in the posses- 
sion of the tenant. There is noequity infavour of 
the creditor which would compel a Court to order the 
dispossession of the tenant from his agricultural lands, 
which have been expressly made inalienable by 
statute AMIRUDDIN V. PANOBAITI AKHARA BARA UDASI 
Nanak Saaul All. 181 
--8, 63. Sex Civil Procedure Oode, 1408, 
O. XXI, r. 72 713 
——— S, 66. SER Ohota Nagpur Tenancy Act, 
1908, s. 265 736 
—5, 68, Sch. IH, paras. 11, 10—Decree sent 
to Collector for execution—Some villages attached 
— Decree satisfied by sale of some villages—Rest of 
village, if can be transferred by judgment-debtor. 
So long as a property is under the management of 
the Oollector under s. 68 of the Gode of Oivil Pro- 
cedure, any transfer of it by the judgment-debtor is 
wholly void. Wheresome of the villages are under 
the management of the Collector for satisfaction of a 
decretal amount of a certain decree-holder and this 
amount is satisfied by auction sale of the some of the 
villages, it cannot be said that the remaining pro- 
perty isliable to be transferred by the judgment- 
debtor, Untilthesale by the Collector is confirmed, 
hie powers and duties under Sch. III, para, 11 of the 
Code of Civil Procedure do not cease and until then 
the property is under his management. RAJA 

MOHAN MANUOHA v. MANZOOR AHMED KHAN 
Oudh 785 

s. 73 


Ser Civil Procedure Code, 1908, O. XXI, r. 18 

639° 
Sen Oivil Procedure Code, 1908, O. XXI, r. 72 

713 
ss. 73, 47- Order determining question of 
rateable distribution between rival decree-holders 
—Judgment-debtor having no interest in it— 
Whether falls under s.47—-Appeal, if lies. 
Where an order under s. 73, Oivil Procedure 
Code, determines the ques‘ion of rateable distribu- 
tion as between rival decree-holders and the judg- 
ment-debtor has no interest in it, the order does not 
fall under s. 47 and is not appealable. Aca M, 
S. pRazex v. R. M, P. M, Onerrian Frew Rang. 644 
s. 95—Compensation under s. 95—Order for 
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compensation by Small Cause Court — Appeal, 

whether lies—Provincial Small Cause Courts Act 

(IX of 1887), ss. 24, 27, 17. 

No appeal lies against an order under s, 95, Civil 
Procedure Code, passed by the Small Cause Court. 
RAJA RAM v. BALKRISHNA Nag. 614 
——~——-88. 95,104 (1) (g)— Application under 

O,XXXVITI, r.5 for attachment, when to be 

granted, 

The question to be decided under s. 95, Civil Pro- 
cedure Oode, is whether there were in fact no suffici- 
ent grounds for applying under O, XX XVIII, r. 5, for 
attachment, and not whether there were no reason- 
able grounds stated inhis application. RAJARAM v. 


BALKRISHNA Nag. 614 
s$. 96 (3). Serz Civil Procedure Code, 1903, 
s. 191 870 


$.99—Causes of action—Suit by deceased 
husband on one cause of action—Suit continued 
by wife after his death—-Application for amend- 
ment introducing new cause of action which 
accrued to her personally — Amendment allowed 
and suit triedon that basis—Parties adducing 
evidence relating to both causes of action—Suit 
tried on merits—No prejudice~Suit, if can be 
rendered abortive. 

Even if it be true that the wife of a deceased 
husband can continue the suit filed by her husband on 
the cause of action which accrued to her husband 
she is not entitled to add to it an alternative cause 
of action which accrued to her in her personal 
eapacity, yet where the suit has been tried on the 
amended plaint, and the parties have adduced all 
the evidence relating to both the causes of action 
ap. objection to the amendment of the plaint by the 
wife so as to include new cause of action should 
not be allowed to prevail, and all the time and 
labour expended on the trial of the suit ehould not 
be thrown away. Assuming that the High Oourt 
has erred in overruling the objection to the amend- 
ment and inupholding the trial on both the causes 
of action, the trial should not berendered abortive, 
when the alleged misjoinder has affected neither 
the merits of the case nor the jurisdiction of the 
Court. MUHAMMAD HUSAIN Kaan v, Kisuva NANDAN 
SABAI POGI 
S. 99—Suit for rent by landlord—Heirs of 

deceased tenant not formally substituted as heirs, 

though already on record as parties—Rent decree, 
whether reduced to money decree, 

A decree in a suit for arrears of rent will not operate 
as a rent decree; if the tenants are not all impleaded 
in the suit. But where insuch a suit by a landlord 
against his recorded tenants, the heirs of a deceased 
tenant are not formally substituted as his heirs but 
are on record already as parties to the suit, the mere 
want of formal substitution, may be merely an irregu- 
larity but not a material one and it does not reduce 
the rent deciee into a money decree. RATANDEO 
NARAYAN V. JAMUNA PRASAD TEWARY Pat. 304 

s. 100 — Question of faet — Whether 
particular matter tis subject-matter of or relates to 
suit, is question of fact. 

Whether a particular matter is the subject-matter 
or relates to the suit, is primarily a question of fact 
depending upon the circumstances of each case; al- 
though a matter not strictly the subject-matter of a 
suit, may relate to or havereference to the suit if it 
forms part of the consideration. Mosammap Yacia 








y. BIBI SOGHRA Pat. 741 
—~§.104 (1), Sse Civil Procedure Oode, 1908, 
< 614 


s. 107 (2), O. XLI, rr. 20, 33—Amendment 
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of memorandum of appeal and addition of person 
as party to appeal—Distinctton—Addition of party 
after limitation for appeal, whether amendment of 
memorandum — Court's power to order addttion. 
The Code of Civil Procedure draws a clear dis- 
tinction between a mere amendment of a pleading 
and the addition of a party. In the case of a plaint, 
the amendment of a plaint can be made by the Court 
under O., VI, r. 17, whereas addition of parties can be 
ordered under O.1,r.10. The two are nog identical- 
ly the same. The addition of a new person as a 
party isnot and cannot be described as an amendment 
ofe pleading. Similarly addingthe name of a fresh 
person asa party toan appeal is not the same as & 
mere amendment of the memorandum of appeal. The 
amendment of a memorandum of appeal can be made 
by an Appellate Court by virtue of the powers con- 
ferred on it under s. 107 (2), Oivil Procedure Code; but 


the power ofthe Appellate Courtto adda new party 


is subject tothe limitation prescribed by the Code. 
Order XLI, r. 20, deals with euch a power and an 
Appellate Court, when if appeais to it at the hearing, 
that any person who was a party to the suit but who 
has not been madea party to the appeal and is in- 
terested in the result of the appeal, may direct that 
such a person be made a respondent. The object of 
that rule ig not to empower an Appellate Court to 
implead a person who was interested in the decree 
of the Court below and against whom no appeal has 
been preferred and who has, therefore, acquired a 
substantive rightand is no longer interested in the 
result of the appeal, to be impleadedso as to enable 
the Appellate Court to pass a decree against him 
afresh ‘The Court cannot and it hasno inherent 
power toadda person as a party to appeal after the 
expiry of limitation. ATTAR SINGH v, DEBI BAHAI 
All. 186 
~— 8, 110. Sse Civil Procedure Code, 1908, 

O. XLV, r. 4 926 
————$, 110— Decision regarding title in old suit 

to which petitioner was party— Petitioner seeking 

to show no decision as to title was given — Whether 
question of law. 

Where the decision as to title is containedin a 
judgment inacivil suit to which the petitioner 
was a party, but it is argued that although the 
present petitioner was a party, no decision was 
given in respect of his title, the question is not 
one oflaw but one of interpretation of that judg- 
ment, SECRETARY OF STATE v. RADHA Devi Peshk., 926 
-$.144. Ses Execution 783 
88, 144,151—Restitution— Decree not varied 

or reversed—Principle of restitution, if can be 

applied. 

Neither s. 144 of the Code of Civil Procedure, nor 
the inherent powers under s, 151, will justify the 
Court in applying the principle of restitution to a 
decree which has not been varied or reversed. 

T'he defendants brought a suit against the plaint- 
iffs, for a declaration that they were not the ante- 
alienation tenants of a certain holding. The suit was 
dismissed by the first Court but was ultimately 
decreed after a remand by the Appellate Court, In | 
between these two dates, while the appeal in 
the suit was still pending, the plaintiff filed 
a suit against the defendant for possession of 
8 acres 6 gunthas in Survey No. 102. They obtained 
a decree and later obtained possession in execution. 
They were also given a decres for costs amounting 
to ks. 159-4-0, but did not execute ib at that time. 
When the first suit was finally decided in the de- 
fendant's favour, he applied for restitution of the 
field and also for mesne profits, and obtained 
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«all he sought. After this, the plaintiffs applied 
for execution of their decree for costs, and the 
amount was paid to the process-server. At the 
next hearing an objection was taken, and it was 
contended that the sum had been wrongly paid, and 
an application was made for restitution : 

Held, thatthe plaintifis had a right to execute 
their decree for costs. The decree had never been 
varied or reversed, and so long as it stood, decree- 
holder had®a right to execute it. A decision in a 
subsequent suit does not necessurily have the effect 
of varying or reversing the original decree. It 
msy affect the rights of the parties; bat that is 
because the new decree gives them fresh rghts 
which must be worked out in the ordinary way in 
execution of that decree. It is different when the 
subsequent suit reverses or varies the previous 
decree in some way permitted by law. Narayan 
SAMBHAJI ae v, RADHABAI Nag. 311 

——§ 149. 

Sze Civil Procedure Code, 1908, O. XX XIII, rr. 2, 

5, 7, 8 368 

Ser Court Fees Act, 1870, s. 28 672 
——-—- §. 149, O. VII, r. 11 (C)—Appeal filed with 

insufficient court-fees—Prayer for time for paying 
deficiency—Appeal admitted and pending without 
any notice being taken of prayer—Appeal, if 
should be returned to be filed with sufficient court- 
fees—Proper procedure. 

Where an appeal on insufficient court-fee is not only 
admitted but remains pending for several months 
without any notice being taken of the appellant's 
prayer for grant of tims to make up the deficiency in 
court-fee, itis not a case where the Court should 
return the memoranda of appeal at once to the appellant 
to be refiled with full court-fees, but it should allow 
time under s. 149 or under O. VII, r. 11 (c) of the Code 
of Civil Procedure, and in such a case no question of 
a sufficient cause under s,5 of the Limitation Act 
arises, HUSAIN ALI KHAN v. AMBIKA PRASAD 

Oudh 794 
m 5, 149, O. XXXIII, r. 7~-Order granting 
plaintiff permission to pay court-fees, whether 

under s. 149, 

It is essential for the granting of permission to pay 
court-fees that there should be a pending proceeding 
before the Court. Where, therefore, an application 
for leave to sue in forma pauperis is rejected under 
O. XXXII, r.7, there is no proceeding before tke 
Court and the plaint cannot be said to remain, and an 
order granting the plaintiffs permission to pay court- 
fees cannot be deemed to be one under s. 149, and the 
suit must be held to have been instituted on the day 
on which the court-fee is paid. ALopr PRASHAD v. 
GAPrI Lah. 368 
s. 149, 0. XXXIII, r.15 — Application for 

leave to sue as pauper—Rejection of—Hffect— 

Plaint, if can be deemedto be still subsisting— 

Benefit of 8. 149, when can be availed of. 

In the ordinary cases, when the application for 
leave to sue as a pauper is rejected, the proceed- 
ings before the Court are terminated completely. 
The plaint could only be considered as a plaint 
if the application for leave is allowed. On the 
failure of the application for leave, the document 
cannot be considered any further by the Oourt 
The plaint falls with the application to sue, and 
the only recouise of the applicant in such an event 
is to pay the court-fees and institute the suit in 
the ordinary way. When that is done, s. 149, 
Civil Procedure Oode, cannot be invoked so as to 
enable the Court to deem the suit to have been 
instituted ab the time the application for leave 
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to sue as pauper was made, inasmuch as the two 
proceedings are entirely distinct and the one is 
commenced after the termination of the other. 
Consequently, a petitioner in an application for 
leave to sue in forma pauperis desiring to take 
advantage of the provisions of s. 149 must make 
his application for permission to pay the court- 
fees on the proposed plaint or for a grant of time 
for such payment before his application for leave 
to sue in forma pauperis is finally rejected. In prac- 
tice, when the Court pronounces its decision to 
be followed by an order rejecting the application, 
an application for permission to pay the court- 
fees on the proposed plaint can be made either 
orally or in writing. Ma Saw Yin v. 8. P. K. ALA. 





M. Firm sa Rang. 890 
8. . 

Sez Civil Procedure Code, 1908, s. 144 311 

See Execution 783 


—— — 8, 151 — Another remedy open—Remedy 
under s. 151, if barred—Minor — Duty of Courts 
in respect of minors and widows—Order obtained 
by practising fraud on Court—Power of Court to 
vacate 24. 

The fact that the minor hasa remedy to have the 
order set aside by suit should not exclude the remedy 
which the Court possesses under s. 151, Oivil Proce- 
dure Code, if the Court thinksthatit is essential in 
the interests of justice that thie power under s. 151 
should be exercised. It is of course easy in the 
quiet atmosphere of the Oourt tosay that this and 
that should be done, another suit should be brought, 
but any one who has any experienceof the dificul- 
ties of litigation in India, particularly where a 
widow ora minor is concerned, can realise that 
where two courses are open, one in which the 
Court can take immediate action in a suit that 
is before it and the other in which the Court can 
merely say that another suit should be filed, the 
Oourt is bound inthe exercise of its duty and in 
answer to its own conscience to direct that course 
should be taken which would lessen the difficulties 
andremove obstructions inthe way of widows and 
orphans. 

An order permitting the withdrawal of a suit 
was obtained by misleading the Oourt and as a 
result of fraud practised upon the Court, the de- 
fendant colluding with the next friend ofthe minor 
ee Subsequently the Court vacated its 
order: 

Held, that the Court had power under a. 151, 
Civil Procedure Oode to vacate the order under the 
circumstances. MOHANLAL TEJUMAL v. Kus. aLiBal 

Sind 918 

——-_ $S. 151, 96, (3), 47—Formal order 

releasing portion of property fromattachment with 

consent of parties—Appeal, if lies—Further 
executton—Hacluded property included — Legality 
~~Powers under s. 151, ifcan be exercised— 

Auction-purchaser, if acquires good title in 


respect of such portton—Judgment-debtor, if can 
resist his claim. | 
In execution proceedings a formal order was 


passed releasing certain portion of property from 
attachment. The order was passed with the con- 
sent ofthe parties. In further proceedings in the 
Collectorate, on an application by the decree-holder, 
the Collector executed the decree by leasing out 
the whole property including the portion which was 
released from attachment : 

Held, that by the principle underlying s. 96 (3), 
Civil Procedure Gode, no appeal lay against o 
consent decree, and, therefore, the execution pro- 
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ceedings which were carried on in the Oollectorate 
could have nothing to do withthe fractional share 
which had been definitely protected by the order of 
the Court, which had become final. Therefore, 
after the order ofrelease there were no proceedings 
under s, 47, Oivil Procedure Code, in respect of this 
share and, if the plaintiffs had been deprived of their 
property, the law would come to their help and 
restore.the property to them under s. 151, Oivil Pro- 
cedure Code; 

Held, further that the auction-purchaser could not 
get a good title in respect of the portion already 
released, and he could not resist the claim of the 
judgment-debtor in respect of that portion. The 
position of the auction-purchaser in respect of their 
` portion was merely that of a trespasser. No one 
guarantees a perfect and unassailable title to the 
auction-purchaser, who merely obtains the right, 
title and interest of the judgment-debtor. JALAL 
Din vy Sant Ram Lah. 870 
— $. 152, O. XVII, rr. 3, 2—Ex parte decree— 

Judge passing such decree, but mentioning 

O. XVII, r. 3— Presumption - Correction of such 

mistake. ` 

The presumption must be that the Judge intended 
to proceed according to law, and where in a case 
the right course for the Judge was to decide the 
case under O XVII, 7, 2, Civil Procedure Code, it 
must be presumed that he intended to act under that 
provision, andthe entry of r. 3 which he actually 
made was an accidental slip for r,2. The fact that 
the Judge also mentioned O, IX, r. 6 in his order 
would also bear out the same conclusion. BABA Din 
v. Surnas BAKSH SINGH Oudh 226 
O. $, r. 8,5. 11, Expl, 6 — Representative suit 

— Principle underlying such suits. 

All persons having an interest in the object of the 
suit ought to be made parties, and the test is the 
interest the person sued orsuing has in the specific 
relief prayed. But this general rule has an excep- 
tion. It is thatthe Courts to avoid inconvenience 
and to do justice once for all allow one or more per- 
sons to represent others though absent and that is 
why the principle of representation is adopted. Per- 
sons may be joined in a suit either on account of 
something personal, as for instance having either 
sold or bought goods, or like officers of Corporation ag 
possessing certain knowledge. or because they are the 
owners or guardians of certain interests which the 
suit will affect. Upon the first ground they must be 
joined in their own person. Upon the other grounds 
the proceedings can go with equal prospect of justice 
if the interests concerned are effectually and virtual- 
ly protected. The absent parties in such cases 
appear by their representative or representatives ; 
their interests are protected or claims enforced. 
This exception is adopted by the Courts to avoid 
inconvenience, because if all persons interested are 
made parties, there would be considerable delay by 
abatement, change of interest, etc., and justice will 
be hampered. There is nothing contrary to these 
principles in the Civil Procedure Code and Expl. 6 
ofs li and O.I,r.%, are based on these principles, 
QURUSsIDDAPPA GuRUBASAPPA BHUSANUR v. GURU- 
8. IDDAPPA CHENAVIRAPPA CHETNI Bom. 934 

O. |, r. 9—Non-joinder of parties—Objector 
should specifically state persons who oughtto have 

‘been joined. 

Defendants objecting to the maintainability of suit 
on ground of non-joinder of parties should specifical- 
ly state who are the persons who ought to be im- 
pleaded as defendants but are not been impleaded. 
Narain PANDEY v. BURAJBHAN LAL Pat. 897 
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O. |, r. 9—Suit for infringement of right of 
easement—Necessary parties 

It is open to one of several co-sharer owners to sue 
for declaration of his right of easement and the other 
co-sharer owners need not be made parties. Fur- 
ther, persons who are not parties to the act of obstruc- 
tion complained cf and were not resisting the plain- 
tifs claim need not be added as defendants Their 
absence is not fatal to the suit IKEDARUDDIN AHMAD 
v. ASRAFALI + Cal 771 

O. ||, r. 2. See Civil Procedure Oode, 1908, 

O XXI, r. 58 258 
O. flr. 2,0. XLI, r. 23—Property mis- 

described in sale deed—Vendee's suit for possession 

without prayer for relief of rectification—Suit 
dismissed as no cause of action arose for possession 

—Subsequent suit for rectification and possession, 

whether barred under O. II, r. 2--Court granting 

possession in subsequent suit according to right 
description of property—Relief of rectification not 
expressly granted— Appellate Court, if can rectify 

ihe setae: onappeal by vendor, under O. XLI, 

r. 23, 

A certuin property was misdescribed ina sale-deed 
and the plaintif (the vendee) brought a suit for 
possession of the purchased property. Thers was no 
prayer for relief of rectification of the sale deed and 
the Court which tried that suit came to the conclu- 
sion that as the sale deed stood unrectified, the 
plaintifi could not sue for possession and therefore 
the claim was thrown out. Then the plaintiff in- 
stituted the suit for possession and rectification. 
The Court held that he was entitled to both the 
reliefs and granted the relief of possession both in 
the judgment and decree in accordance with the 
right description of the property but at the same 
time failed to give relief of rectification expressly 
both in the judgment andthe decree. On appeal by 
the vendor the vendee applied to the Appellate 
Court for amendment of the decree by granting the 
relief of rectification in the decree: 

Held, that although both the reliefs to which the 
plaintiff was entitled arose out of the same transac- 
tion, they were yet quite distinct and separate. There 
was one cause of action for the relief for rectification 
and that cause of action arose when a mutual mistake 
was made in the sale-deed. Causes of action for the 
relief for possession, however, would arise if the deed 
had been rectified and they were, therefore, quite 
distinct and separate. The plaintiff could have, 
if he had so chosen, instituted one suit claiming both 
the reliefs but it was not obligatory todo so. There- 
fore, the second suit was not barred byr, 2, O.T, 
Givil Procedure Code. 

Held, also, that the prayer of the vendee in Ap- 
pellate Court for amendment of decrees could be 
granted, as such technical mistakes could be 
rectified by the Appellate Court under O XLI, r. 33, 
Civil Procedure Uode, even though the respondent 
might not have appealed. CHANDRA SARUP V, KANHAIYA 

All. 570 

.O. Ill, rr.1 and 2, Sez Madras Estates 

Land Act, 1908, ss, 131, 192 (0) ee fas 244 

. O. iil, rr. 1 and 2, applicability of, to 
proceedings under Madras Estates Land Act. 

Rules t and2ofQ. III, Civil Procedure Code, are 
applicable to proceedings under the Madras Estates 
Land Act. ELLAPPA NAIOKER 2. SIvASUBRAMANIA 
MANIAGARAN Mad. 244 
———— O, Hi, r, 4 — Pleader not duly authorised due 

to bona fide and reasonable mistake—Litigant 

should be given chance to set matter on foot — 

Power-of-attorney — Agent given all powers for 
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proper conduct of suit—Agent appointing Pleader 

empowering him to appoint another Pleader— 

Such Pleader appointing another Pleader by 

vakalatnama—Appeal filed by him, if properly 

filed. : 

< It is contrary to the spirit of justice that a 
litigant should fall simply because through some 
perfectly bona fide and reasonable mistake the 
Counsel appearing for a party is not duly authorised, 
and although where it appears that heis not duly 
authorised, it will doubtless be the duty of the Court 
in question to treat the proceedings that he has 
set on foot as of no effect, still the Court should, 
so far as is possible, eafeguard the litigant from 
his litigation coming to so unsatisfactory a con- 
clusion by pointing out to him the desirability 
of making the necessary application to set the 
matter on foot again and, if an application is made, 
to be indulgent as regards time and give effect to 
the provisions, in a suitable cage, of s. 5 of the 
Limitation Act. 

The plaintiff appointed a general agent to conduct 
litigation on his behalf and authorised him to 
“engage a Pleader ora Barrister onmy behalf when 
necessary", The agent gave a vakalatnama to a 
Pleader duly signed and filed and gave him power 
to appoint another Pleader if necessary This 
Pleader appointed another Pleader by vakalatnama 
duly signed by himself and appeal was filed by this 
latter Pleader : 

Held, that the Pleader who filed the appeal was 
duly empowered to do what he did and he was thus 
duly authorised by a vakalatnama duly filed and 
the appeal was properly constituted. RAMDEO v. 
LALU Nag. 117 
—————-Q, Vil, r.11—Application for rejection of 

plaint~Court, if can go beyond the pleadings. 

The Court in arriving at a decision on a pre- 
liminary point is not entitled to go outside the 
pleading, and the Court is similarly restricted in 
deciding an application under O. VII, r. 1) of the 
Code of QOivil Procedure. Mayapas BHAGAT v. 
CommERoIAL UNION ASSURANOGE Co., LID. Cal. 788 
O. Vil, r. 11 (c). Ses Oivil Procedure Uode, 

1908, s. 149 794 
————. O, VII, r. 14 (2)—Suit on pro-note for cash 

consideration — Consideration denied—Plaintiff 

alleging consideration to be pre-existing debt — 

Production of bonds before recording of evidence, 

‘though not included in list—Adverse inference, if 

should be drawn Plaintiff, if can prove that 

consideration was different from cash one. 

Ina suit on pro-note for cash consideration the defen- 
dant denied the receipt of consideration. The promises 
subsequently stated that a part ofthe consideration 
was on account ofthe pre-existing debts due to him 
and produced before recording of evidence bonds not 
included in the list of documents tiled with the 
plaint : 

‘Held, that in these circumstances no inference 
could be drawn against the plaintiff from the non- 
production of the bonds with the plaint or the omis- 
sion from the list of the documents on which the 
plaintiff intended to 1ely which list had also been filed 
with the plaint ; 

Held, also that the actual consideration was 
something different from that recited in the 
document, but effect must be given to the real con- 
sideration, and the contract falling unders, 25 (3), 
Contract Act, was no exception to this rule. SANDRURA 
SINGH v. Kear SINGH Lah. 228 
———— O. XI, r. 1—Court, declining to re-issue 

wmterrogatories — High Court, if can interfere 
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under s. 44, Punjab Courts Act (VI of 1918)— 
Whether can exercise power under s. 107, Govern- 
ment of India Act, 1919, (9 and 10 Geo. V, C. 101). 
Though under s 44, Punjab Oourts Act, the High 
Court cannot entertain an application for revision 
from’ an interlocutory order declining to re-issue 
interrogatories the High Court can interfere under 
s 107, Government of India Act, to prevent in. 
justice, since onder that section High Court's 
powers are not merely administrative but also 
judicial. FIRM JAWAHIR SINGH-SUNDER SINGH v. 
FLEMING Saaw & Oo., LTD., AMRITSAR Lah. 687 
——— O XI,ť 14—Plaintiff relying on documents 

— Right of defendant to inspect them before filing 

defence—Sutt for restitution of conjugal rights 

relying on correspondence--Plaintiff, if can claim 
privilege for sone time and produce correspondence 
at later stage. 

The defendant is prima facie entitled to have in- 
spection of documents relied upon by the plaintiff 
in his plaint before he files his defence. It is not 
open toa party to bloW hot and cold and to withhold 
the documents from inspection by the other side at 
the proper time and then to spring asurprise on him 
or her asthe case may be at a subsequent stage of 
the proceedings. 

Where therefore in a suit by the husband for 
restitution of conjugal rights the plaintiff relied on 
the correspondence between the parties and the wife 
insisted on its production but the plaintiff, while 
not prepared to claim absolute privilege altogether 
not to produce the correspondence in Court, claimed 
the privilege for the present and said that he would 
produce the documents later in Court : 

Held, that he could not do so and the wife wag 
entitled to inspect the documents before filing her 
defence. DAYARAM AMBRITRAI v. Mo.winr RAMOHAND 

Sind 588 
——-—O. XIII, r. 3. See Stamp Act, 1899, s. 36 


641 
——_——-. XIII, r. 3—Scope of O. XIT. 

Rule 3 of O. XIII o£ the Qivil Procedure Code, which 
empowers the Court to reject any document at any 
stage of the suit if it considers such document to be 
irrelevant or otherwise inadmissible, must be taken 
subject to the provisionsof s, 36 of the Stamp Act 
which is mandatory. NALLAJERLA SATYAVATI v, VIJJAPU 


PALLAYA Mad. 641 
O. XVII, rr. 2, 3. See Civil Procedure 
Oode, 1908, s. 162 
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O. XX, r. 4—Small Cause Court judgment— 

Contents of — Duty of Judge to mention material 
circumstances relied on. 

A Small Cause Court Judge is not bound to record 
the evidence im extenso, but it is incumbent 
upon him to record such statements of witnee- 
ses, or to make a summary of those statements 
inthe deposition as recorded, on which he relies in 
hisjudgment. Facts and circumstances should be 
noted while recording theevidence of witnesses who 
depose before himsoas to enable the Revisional 
Court to form an opinion as to the respective cases of 
the parties. Heshould also state on what material 
circumstances he relies on in supportof his judg- 
ment. ILIMADDIN 9. ABIDULLAH Cal. 512 
—QO, XX, r. 11. Ser U. P, Agriculturists’ Relief 
Act, 1934, ss. 3, 5 231 
O. XXI, r. 2—Applicability of r. 2—Whether 

there should be relationship of judgment-debtor and 

judgment-creditor between parties, at time of 
adjustment. 

For the application of O. XXI, r. 2, Civil Procedure 
Oode, it is not necessary that there should be relation- 
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ship of judgment-debtor and judgment-creditor bet- 
‘ween the parties to an uncertified adjustment at the 
time of the adjustment, SuanEepAN Bisiv. MIR ALI 
Cal. 602 
O.XXI, r. 2, Sch. [l—Lxecution transferred 
to Collector—Collector, if ‘Court’— Adjustment, 
intimation of, recorded by Collector, if amounts to 
certification — Mortgage during pendency of pro- 
ceedings before Collector—Sutt founded on mort~ 
gage—Omission to certify — Suit, if barred— 

Agreement to adjust decree, effect of. 

The Collector to whom execution is transferred 
under Sch. III, Civil Procedure Code, is not a Court 
although the power to execute a certain class of 
decrees is conferred on him by a Notification of the 
Local Government under s, 68, Civil Procedure Code. 
Though the Collector has all the powere of the Oivil 
Court in the matter of selling the property, that 
fact does not turn him into a Gourt within the 
meaning ofthat term occurring in r. 2, O. XXI, 
Civil Procedure Code. Consequently the intimation 
of the adjustment recorded by the Collector cannot 
be treated as certification under O. XXI, r. 2, 

Where a decree was transferred to the Collector 
for execution and before formal termination of the 
proceedings the defendants, in pursuance of a pre- 
existing agreement to adjuet the decree, executed 
a mortgage in favour of the plaintiffs affecting the 
property which was under the Collector's control, 
and it was contended in a@ suit founded on this 
mortgage that it was void having been executed 
during the pendency of the Collector's procéedings : 

Held, (1) that the intimation of the adjustment 
recorded by the Collector could not be treated as 
certification under O. XXI, r. 2, the Collector not 

ing a Oourt. 
at that regard being had to the cardinal rule 
of evidence, that all things are presumed to have 
been rightly and properly performed, until the 
contrary is proved, the burden lay on the defend- 
ants to prove that the adjustment had not been 
duly certified by a competent authority. It must, 
therefore, be heldthat the adjustment was certified 
by the Civil Court before the date of the mortgage 
and that the mortgagors were competent to transfer 
` their interest inthe property. l 

(3) that even on the assumption that the adjust- 
ment was not certified under O. XXI, r. 2, Oivil 
Procedure Code, the effect of the omission was that 
the adjustment could not be recognised by the 
executing Court, but it did mot preclude the Oourt 
trying this suit, founded as it was on the mort- 
gage, from recognising the adjustment. 

(4) that 8. 47, Oivil Procedure Code, did not 
debar the recognition of the adjustment by the Court 

i the suit. 
HTa that the period within which the Collector 
could exercise his powers of perform his duties 
under Sch. LIL terminated on the date of the 
adjustment because there were no powers to 
exercise or duties to perform, the matter boing 
settled, and that the agreement to adjust the decree 
by itself replaced the decree which was under 
execution, Such an agreement concluded by the 
parties to satisfy the decree, though executory, 
amounted to an adjustment of the decree. RAGHOJI 
Parkast KUNBI v. VITHOBA Nag. 110 
O. XXI, rr. 2, 16—Decree-holder, meaning of 

— Whether includes transferee decree-holder until 

cognised under r. 16. 

The word ‘decree-holder’ in the Civil Procedure 
Code means the person in whose favour a decree 
has been passed, This is the meaning which the 
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word must bear in O. XXI, r. 2, providing for the 
recording of satisfaction of adjustment of decrees 
between the decree-holder and the judgment-debtor. 
Until the transferee has taken steps under O. XXI, 
r. 16 for sanction to execute the decree the execut- 
ing Court cannot recognise any other person than 
the decree-holder on record. Prppiserrr RanGayya 
SETTI v. GUDURU VENKATASUBBA REDDI Mad. 704 
—O_.XXi, rr. 2, 16—Notice under r. 16 on 
judgment-debtor —Adjustment, if can be pledhed, 

Order XXI, r. 2, Civil Procedure Code, prevents 
the execution Court from recognizing an uncertified 
payment or adjustment and hence the adjustment 
cannot be pleaded and proved in an objection taken 
by the judgment-debtor in pursuance of a notice 
issued on him under O. XXI, r. 16,for the purpose 
of showing thatthe decree being satisfied before the 
transfer of the decree, the transferee got nothing by 
the assignment,there being then nothing to assign. 
SaAsEDAN BIBI v. Min ALI Cal. 602 
——§-0O. XXI, r, 18. Sze Civil Procedure Code, 

1908, s. 49 385 
——— O. XXI, r. 18, s. 73 — Cross-decrees — 

Execution — Proper procedure — Third decree- 

holder attaching smaller decree — Whether can 

execute it inspite of larger decree—R. 18 must be 
first applied before rateable distribution. 

Where there are cross-decrees under O., XXI, 
r. 18, Civil Procedure Code, a smaller decree must 
always beset offagainst the larger decree, and if 
the smaller decree is attached by some other decree- 
holder, that other decree-holder has no greater 
right than the decree-holder whose decree has been 
attached and the attaching decree-holder cannot 
claim that he has a right to execute the smaller 
decree in spite of the existence of a larger decree 
held by the judgment-debtor. In other words, the 
rule laid down by O. XXI, r. 18, must be first 
applied before any question can arise for rateable 
distribution under s. 73. Ragman Ram v. SARJU 
PRASAD All. 639 
—_——O. XXI, r, 22. Sre Limitation 872 
—_—— O. XXI,r, 32, O. XXXII, r. 3— Decree for 

restitution of conjugal rights — Sale of property 

before it was under attachment for 3 months — 

Legaizty of. 

The Code of Civil Procedure does not empower the 
Court to change a decree for the restitution of con- 
jugal rights into a decree for the payment of money, 
Allthat it empowers the Oourtto do is to sell the 
property attached and out of the proceeds allow the 
decree-holder compensation. But this is subject 
to the condition that the attachment must have been 
in force for a period of three monthe or for such 
further period not exceeding twelve monthsas the 
Court may have decided. Where, therefore, before 
the property has been under attachment for three 
months, itis ordered to be sold, treating the decree 
as one for payment of money, the sale is void the 
Court having no jurisdiction to order the sale, Ma 








We Gyan v. Mauna THAN BYU Rang. 967 
— O. XXI, r. 57. Sze Execution 255 
+0 XXI os. 

SEE Bengal Tenancy Act, 1885, s. 170 BA 


Ser Bihar Tenancy Act, 1934, s. 170 
—___——. XXI, rr. 58, 63—Odjectton proceedings-— 

Burden of proof — Shifting of onus—Sutt by 

defeated claimant— Burden of proof. | 

Where objection is filed on attachment in execu- 
tion proceedings on the ground that the property 
attached was sold to the objector prior to the at- 
tachment the objector has to prove this, The mo- 
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ment he does this, the burden shifts to the other 
side to show that the transaction could be avoided 
in some way, such as that the transfer had been 
made with intent to defeat or delay the transferor's 
creditors, If this 1s done, the burden shifts back 
again to the objector to show that he wasa trans- 
feree in good faith and for consideration. When 
an objector loses in such proceedings then all that 
happens is that the defendant in the regular suit 
which fqllows is relieved of the onus of showing 
that the transfer was made with intent to defeat 
and delay the creditors; that ig all. The burden 
is still on the plaintiff to establish his transfer. 
but if he succeeds, then instead of being able to 
rest on his oars he has to go on and do something 
more, He has two courses open to him and he can 
adopt one or the other or both as he pleases. He can 
challenge the presumption which is now made in 
favour of the defendant about the transfer having 
been made with intent to defeat or delay 
the creditors, That is the advantage which the 
defendant has obtained and it is for the plaintiff 
to displace it if he wants to doso. The burden is 
now on him as regards this instead of being on 
the creditor as before. If he succeeds, there is no 
need to go further. He is entitled to a decree, But 
if he fails, or if he does not want to challenge this 
position, he still has another course which he can 
adopt. He can go on and prove, as before, that 
notwithstanding this intention in the mind of his 
transferor he purchased for consideration and in 
good faith. The burden is on him, but he can 
discharge it in exactly the same way as he could 
have done before; no more no less, The interven- 
ing objection proceedings do not alter either the 
standard or the usual methods of proof. Goran 
SINGH V, SHEOKUMAR SINGA Nag. 954 
—0. XXI, rr. 58, 63—Suit underr. 63-— 

Court-fee payable—Court Fees Act (VII of 1870), 

Sen. II, Art. 17. 

When an application to the execution Court under 
O. XXI, r. 58, Civil Procedure Oode, is dismissed, 
the only remedy is by suit under O. XXI, r. 63 and 
such a suit falls within Art. 17 of the Second Sche- 
dule of the Court Fees Act, Kisan v. TOTARAM 

Nag. 590 (a) 
-- QO, XXI, rr. 58, 63, O. Il, r. w—Sale in 

Court auction—Suit for bare declaration without 

consequential relief —Maintuinability— Subsequent 

suit for recovery of value of property— Whether 
barred. 

Where there has been a claim under O XXI, 
r. 58, Civil Procedure Code, a suit for a bare declara- 
tion will always lie under O. XXI, r. 63, and even 
where the goods have been sold before the suit is filed, 
the plaintiff is not bound in either law or practice to 
claim any consequential relief, for once he has obtain- 
ed his declaration, he is not barred by the pruvi- 
sionsof QO, Il, r. 2, from filing a subsequent suit 
for recovery of the value or the cattle or the 
auction price or whatever it may be he sues for. 
KAKAYAN 9. Les LIKE Rang. 258 
O. XXI, r. 63— Attuchment — Claim by 

purchaser dismissed—Suit— Burden of proof—Onus, 

when shifts. 

Where on dismissal of a claim made by the pur- 
chaser of property to its attachment, he files a regular 
suit, the initial onus is on the plaintiff, But the 
burdenis shifted when the plaintiff claiming to be a 
purchaser of the suit property proves his purchase by 
producing a duly registered sale-deed containing 
recitals showing consideration. The defendant then 
has to prove that the consideration is utterly in- 
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adequate. JAGOBA IKASHIBA Kasar of DHAMANGAON v. 
ANAND Rao Nag. 449 
O. XXI, r. 63 — Judgment-debtor gifting 

property to daughter after decree against him— 

Gift not proved bona fide—Onus—Transfer to 

defeat and delay donor's creditors. 

The property in dispute had already been attached 
before the alleged gift. After the attachment the 
judgment-debtor appeared in Court, paid Rs. 100 and 
undertook to pay the balance ina short time. On this 
under-taking, the decree-holder agreed that the attach- 
ment be raised and the shop released. Very soon 
afterwards, however, the judgment-debtor executed 
the deed in question gifting the particular shop and 
two other shops, and four houses to his daughter, The 
reason for the gift, as given in the deed, was that 
the relations between his daughter and her husband 
had been strained, that she had been living with 
her father and that the latter wanted to make pro- 
visions for her, lest after his death his sons might 
decline to maintain her, In the deed of gift it was 
stated that possession of the property had been 
given to the donee though it was proved that the gifted 
property was in possession of tenants since long 
before the gift. None of the remaining property, was 
available for the decree-holder or the other unsecured 
creditors for satisfaction of their debts, thé property 
being agricultural and exempt under s. 35, Punjab 
Relief of Indebtedness Act. The only property, which 
could be attached and sold, was the property which 
was the subject-matter of the gift. in a suit by the 
daughter of the judgment-debtor to set aside the 
subsequent attachment of the disputed property : 

Held, that the onus lay heavily on the daughter 
to prove not only the factum of the gift, but also 
to establish its bona fides and show that it was 
not intended to defeat and delay the creditors of the 
donor and that she failed todo it: 

Held, further that the gift being of the entire at- 
tachable and saleable property of the judgment- 
debtor to his daughter, made ata time when he 
was in debt to unsecured creditors, besides certain 
sums due on mortgages, the transfor was not a 
bona fide transaction, but had been made to defeat 
and delay the donors’ creditors. Mera RAM v. 
Inayat BEGAM Lak. 123 

O. XXI, r. 69~—Scope — Sales on same list 
held in accordance with rules of Patna High Court 
continuing beyond first day — Sales, whether in 

contravention of 0. XXI, r. 69. 

Rule 69 of O. XXI, Civil Procedure Code, does 
not refer toa case where sales on the same sale 
list held in accordance with the rules of the Court 
continue beyond the first day. Consequently the 
gales un the same sale list held in accordance with 
the rules of the latna High Court and continued 
beyond the first day cannot be deemed to have been 
held in contravention of O. XXI, r. 69. HAJENDRA 
NARAIN Buuns DEo v, DEBI OHOUDHARY Pat. 877 
O. KAI, r. 72, 88. 73, 63 - Application for 

set-off—Rateable distribution, application for— 

Necessity of filing before date of sale—Sale by 

Court attaching property subsequent to attachment 

by another Court—\ alidity. 

The application for set-off is regulated by O. ANI, 
r. 72, Oivil Procedure Code, and sub-s. (2) express- 
ly makes it subject to the provisions of s, 73, Civil 
brocedure Code. If, therefore, more than one dec- 
ree-holder applies for execution the amount due on 
the decree to the decree-holder purchaser is the 
amount to which he would be entitled on a rateable 
distribution under s. 73. But if there is no applica- 
tion before the Court which holds the sale and the 
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Court allows sa set-off tor the whole amount, the sale 
is undoubtedly protected under s 63, sub-s. (2), 
Oivil Procedure Code. It isnot enough to say that he 
would make an application for rateable distribution 
after the sale was held and before the entire pur- 
chase money was paid down. The Court holding the 
sale must be the Court also who was called upon to 
make rateable distribution and the existence of cir- 
cumstances specified ins. 73 are a condition preced- 
ent to the rival decree-holders having a right to 
compel the decree-holder purchaser to deposit money 
in cash Sale of property byw Oourt attaching it 
subsequent to attachment by another Court, although 
in contravention of s, 63 (1) is rendered valid by 
B. 63 (2). Aninata GANGULI ~v. NEPAL HANDRA 
GHOSE Cal. 713 
O. XX!,r. 83—Order refusing postponement 

of sale—Whether appealable— Order, nature of— 

Appeal, if can be treated as revision application 

ander s. 34 (1) (a), N-W F. Province Courts 

Regutation (I of 1931). 

No appeal lies against a decision refusing an ap- 
plication by the judgment-debtor under O. XXI, 
r. 83, Civil Procedure Code for postponing the sale of 
their property. Such an order does not amount to 
a case decided and is essentially of an interlocutory 
nature and hence an appeal therefrom cannot be 
treated asan application in revision under s. 34 (1) (a) 
N-W.F. Province Courts Regulation of 1931. 
Arran SINGH Y. MoaammaD AKBAR Kuan Pesh. 315 

O. XXI, r. 89—-Application within time but 
requirements not complied with in time—Order, if 
appealable— Revision. 

In a case in which there is an application for 
setting aside a sale, but its requirements are not 
complied with within time, it is clear that the sale 
cannot be set aside, but nevertheless the proceeding 
is under O. XXI, r. 89, and an order passed even 
on a barred application or on an application in 
which the deposit is not made according to law is 
an order under O. XXI,r. 89. The order in essence 
is one under O. XXI, r. 89, and is appealable. Even 
of no appeal lies, the order.can be interfered with 
in revision. BHAGWAT NARAIN SINGA v. SRINIVAS 

Pat.483 F B 

——— 0, XXI, r. 89—Application within thirty 

days—Deposit made later according to agreement 

of parties—Order passed in such proceeding, if 
appealable. 

Order XXI, r. 89, Oivil Procedure Code, contem- 
plates an application for setting aside a sale within 
thirty days of it as prescribed in Art 166, Limita- 
tion Act. I£ such an application be made withiu 
the time andthe decretal amount and compensation 
be deposited in Court within thirty days of the 
sale, the sale has to beset aside, Where there has 
been an application within thirty days of the sale 
but the deposit was not made and was not to be 
made within the prescribed time but was to be 
made under the agreement of the parties on a later 
date fixed by them, the proceeding is outside the 
scope of O. KAL, r. 69, and the Court in allow- 
ing the parties to substitute a procedure in lieu 
of one prescribed by law is acting under its 
inherent power andthe order passed in such a pro- 
ceeding is not appealable. Bsaawat NARAIN BINGA v. 
SRINIVAS Pat.483 F B 
O. XXI, r.89—Court sale—Money deposited 

by purchaser of portion of property sold, whether 

can be treated as a deposit by judgment-debtor 
under O. XXI, r. 89, with consent of purchaser, 

The money deposited by the purchasers in a 
Court auction is in the custody of the Oourt until 
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final orders are passed with respect to the sale 
and they cannot, whilethe money is kept in the 
custody of the Court pending final orders relating 
to the sale, operate upon it and make it available 
to the judgment-debtor for a deposit under O. XXI, 
r. 89, Civil Procedure Code, by consenting that the 
money deposited by them may be treated as a de- 
posit made by the judgment-debtor. 

Where the purchaser of one of the lots sold in 
execution of a decree took a private sale from the 
judgment-debtor subsequently for a higher amount 
and expressed his willingness that the amount de- 
posited by him may be treated as a - portion of the 
deposit made by the judgment-debtor and the judg- 
ment-debtor deposited only the balance of the decree 
amount and poundage: 

Held, that he was not entitled to do so and there 
was no valid deposit under O. XXI, r 89. MARUDA- 
MUTHU Kapurar v. ARUMUGASWAMI KaDURAN 

Mad. 532 
of possesston— 





-O, XXI, r. 95 — Delivery 
Right of landlord and tenant. 
Where the delivery that was originally attempted 

was under O, XXI, r. 95, but the result ofall the 

objections raised was that the outstanding dispute 
that remained was only the right ofthe tenants, the 
commonsense and reasonable view is that the deli- 
very so far as landlord's right was concerned, was 
effected and what was not completed was the right 
to actual possession asserted by the tenants. VENKATA- 

KRIS:NAYYA V. VENKATANARAYANA Rao Mad. 456 

—O.XXI, r.95,5.47 —Order on application 
under O. XXI, 7.95 by auction-purchaser who is 
decree-holder—A ppeal, if lies. 

An order passed on an application under O, KAT, 
r. 95, Civil Procedure Code, by an auction-purchaser 
who is also the decree-holder, is an order- under 
s. 47, Civil Procedure Code, and appealable as such. 
Kinap Dev v. PARTAP SINGH Lah. 242 

O, XXI, rr. 95, 97 — Mortgage decree 
against executors tn their representative capacity 

—Decree and sale — Purchaser, if can, by 

proceeding under rr. 95 and 97, obtain possession 

as against beneficiaries under the will 

Where a mortgage decree has been obtained 
against executors in their representative capacity 
and there has been a decree for sale and sale held, the 
purchaser cannot, by proceeding under rr. 95 
and: 97, O. XXI, Civil Procedure Code, obtain 
possession as against the beneficiaries under 
the will, that is to say, the beneficiaries entitled to 
the estate which is represented by the executors. 
Beneficiaries donot claim under executors and are 
not judgment-debtors Praspsas (OHUNDER MoLrick 
2, DalRENDRANATH KER Cal. 454 
O. KAI, rr 96—Sale certificate should bear 

date of confirmation. 

Sale certificate should bear the date of confirm ation 
VENKATAKRISUNAYYA V. VENKATANARAYANA Rao 











Mad. 456 

O. XXI, rr. 96,95. Sze Civil Procedure Code, 

1908, s. 47 456 
——--——-Q, XXI, ¢.103. See Letters Patent (Cal), 
el. 12 913 


O. XXI, r. 103—Swit to set aside order under 
—When essential—Policy underlying the rule— 
‘May’, significance of. 

The policy underlying r. 103 of O. XXI, Civil 
Procedure Code, is to have a speedy settlement of 
the questions of title raised in execution sales, 
Ih is the establishment of a right to the property 
that is contemplated as necessary to supersede 
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the order and if the unsuccessful party is able 
to get his right declared or established within 
a year, then the order must be held to have been 
superseded by the later adjudication. Otherwise, in 
spite of the adjudication in his favour he must again 
file a suit to have his right to the property declared 
which a competent Court has already declared. The 
use of the word “may” in r. 103 suggests that what 
is yee nee is the establishment of a right 
and the remedy by a suit is indicated. But what 
makes the order conclusive isnot the failure to in- 
stitute a suit but the failure to have the right estab- 
lished. K. M.M. PALANIAPPA OurrTiar vy RAMASWAMI 
SERVAI Mad. 673 
-— O., XXI, rr. 124, 132 (added by the 
Allahabad High court)—Property attached and 
put under charge of custodian — Custodians fees— 
Discretion of Court — Decree-holder's liability to 


' pay. 

Onder r. 124, O. XXI, Civil Procedure Code, the 
fee for the services of person in whose charge 
the ‘property is kept under r. 123, shall be paid 
at a rate mot less than four annas and ordi- 
narily not more than six annas per 
The Gourt is given a discretion to allow a higher 
fee for adequate reasons andit is the Execution 
Court only which can settle the fee which is to 
be paidto the custodian. It isthe decree-holder, 
at whose instance the property is attached, who 
alone can be called upon to pay the fees. Govinp 
Prasan v. Yap Ram All. 634 
O, XXII, r. 3—Whether applies where decree 

is passed before death of appellant—Limitation 
- for appeal in such cases. 

Order XXII, r. 3 ,Civil Procedure Code which re- 
lates to the abatement of a suit, or an appeal during 
the progress or hearing of that suit (or appeal), has 
no application in cases where original or appellate 
decrees have been passed before the death in ques- 
tion. In such a case limitation for appeal is the 
usual period of 90 days, not from the death 
of the appellant, but fromthe date -of the decree. 
Daw Ser Tin v. Ournese Kwan Tein Kang. 398 
——— O, KA, r. 4 (3)--Abatement of suit—Surt, 

when abates—Definite order that sut has abated, 

whether necessary. 
- Under O. XXII, r. 4 (3), Civil Procedure Code, the 
suit shall abate if within the time limited by law 
no application is made under sub-r. (|), No order 
that the suit has abuted is necessary, HARISA RATANSA 











DONGAON v. JANU Nag. 853 
——~-——QO, XXIL r. 5. SEE Res judicata 798 
——-—-O, XXIH, r. 3. Sez Oivil Procedure Code, 
1908, O. XXXIIL, r.7 741 
- O. XXXI r. 3, 
SEE Bengal Tenancy Act, 1885, s. 26-F 862 


See Civil Procedure Uode, 1908, O. XXI, r. 32 
967 
O. XXXII, rr. 3, 4—Suit against minor 
nephews and uncle on acknowledgment signed by 
uncle—Uncle appointed guurdian ad litem — 

Defence open to minor coming in conflict with 

interest of uncle—Suit compromised by  uncle— 

Appointment of uncie as guardian of minors held 

pean as and, therefore, decree against them a 

nullity. 

The uncle was appointed guardian ad litem in a 
sult on an acknowledgment signed by him, against 
him and his minor nephews. No norice was sent 
either to minors or their muther. Had the minors 
been properly represented they wuuld have taken 
up the plea of limitation and that they were not 
bound by the acknowledgment since it was given 
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when there was no outstanding debt against them 
andthat they were not liable for any debt incurred 
by him for his-personal use. Without raising these 
pleas the guardian entered into a compromise with 
the plaintiff. In a suit by minorsto set aside the 
decree against them: ' 

Held, that for the purposes of substantiating 
these defences the uncle was nob the proper guar- 
dian ad litem, as his own action was to be impuga- 
ed and his own interest was likely to come into 
conflict with that of his minor nephews so far as 
the liability forthe debt was concerned, His in- 
terest was adverse to that of the minors. It was 
also clear thatthe minors were seriously prejudiced 
by his confessing judgment on his own behalf and 
on that of his minor nephews, and therefore, the ap- 
pointment of the uncle as guardian was not proper 
and that the decree against the minors was there- 
fore, a nullity : 

Held, also that one of the points to be considered 
by the Court at the time of appointing a guardian 
ad litem is whether the interest of the proposed 
guardian is adverse tothat of the minor; and if 
the Court isnot apprised of all the circumstances 
of the case and is, for that reason, not ina position 
to say that the interest of such guardian is adverse 
to the minor; whom he is called upon to represent 
in the suit, butin reality the facts are such that 
the. defence reasonably open to the minor would 
necessarily raise questions like this to create a con- 
flict between him and the proposed- guardian, the 
appointment of such person as guardian is highly 


improper. RapszSayvaAm v. Frem Goran Rar-Pxoon 
OHAND All, 508. 
—~—_— O, XXXII, r. 6, SER Award 943 


— O. XXXI, r. 7, O. XXII, r. 3 —Accounts,: 
suit for—Plaintiff agreeing to take only her share 
of income on referenceto Vakilsin constderation 
of her giving up her rightto an account from 
defendants— Agreement, if one relating to suit and 
thus subject-matter of suit— Decree of on such, 
agreement—Eachange of shares, whether requires 
registration ~Registration Act (XVI of 1903), ss. 
17 (2) (vi), 49 — Agreement to refer to Vakils, if can 
be enforcedunder s. 21, Specific Relief Act (I of 
1377). 

By k compromise arrived at ina suit by a plaintiff 
against defendants, one of whom was a minor, the 
plaintiff, in consideration of her giving up her right. 
to an account of the whole property from the defen- 
dants who managed it, for which she had infact sued, 
agreed inorder to facilitate enjoyment to take her 
shaie of the income from only sume of the villages 
and it was also agreed between the parties thatin 
case no agreement could be arrived at on referance 
to the Vakils,the parties hada right to get partition 
from the Court : 

Held,-that this arrangement which wus described 
as an arrangement for the ‘facility of management”, 
was the consideration and therefore had reference to 
the suit within the meaning of O. AKALI, c. 7, Civil 
Procedure Vode, and strictly therefore the subject- 
matter of the suit within the meaning of O, XXIII, 


r. 3} 

H eld, also that the exchange of shares under com- 
promise decree of immovable property amongst co- 
owners, did not create or extinguish title iu immoy- 
able property, sv as to affect it, Such exvhanye did 
not amount to tiansfer of immovable property within 
the meaning of Transfer of Property Act and did not 
therefore require registration. 

Held, further that the agreement to refer to two 
Vakils in substance amounted to one for submission 
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to arbitration and such a contract could not be 

specifically enforced under s 21, Specific Relief Act. 

Mo. amMAD YA 14 v. BIBI SoGHRA Pat. 741 

O. XXXH, r. 9 (c)—-Scope of —Morigage suit 
~ Leave tosue as pauper obtained on ground plaint- 
iff was entitled to whole sum—Subsequent agreement 
that defendant is entitled to half— Plaintiff, tf 
liable to be dispaupered. 

Order XXXII, r. 3 (c), Civil Procedure Code, con- 
templates an agreement in and by which an interest 
is transferred or created in the subject matter of the 
suit in favourof a person who isnot entitled to it; 
and would not cover a case such as this where by 
virtue of a family settlement between the parties 
there is a recognition of an antecedent title in one of 
the parties to the suit. 

The pleintiff who suedon a mortgage executed in 
favour of hismother and sister the deceased mother 
of 6th defendant, claimedthat though the mortgage 
was executed in favour ofboth the plaintiff's mother 
and sister, they were really benamidars for the 
father of the plaintiff, and the plaintiff was the per- 
son solely entitled to the amount due under the mort- 
gage, and therefore he prayed for a mortgage decree 
for the entire amount to be passed in his favour, 
Plaintiff obtained leave to sue in forma pauperis but 
filed a memo. into Court giving up his contention as 
to benami nature of the document snd agreeing that 
the 6th defendant was entitled to one-half of the 
amount : 

Held, that O. XXXIII, r.9(c) was not intended to 
affect cases of this description and plaintiff was not 
liable to be dispaupered on account of this agree- 
ment, S. P. Swamr NAIDU v NATESA AYYAR 

Mad. 957 

—-———Q. XXXIH, r. 2, O. XLIV, r. 1—Leave to 

appeal in forma pauperis — Memorandum not 
verified-—Whether should be rejected, 

Under O. XXXII, r. 2, Civil Procedure Code, ap- 
plication to sue in forma pauperis has to be signed 
and verified as a plaint; but a memorandum of appeal 
does not require to be verified, and it is a matter of 
at least considerable doubt whether the provision 
that an application for permission to sue as 4 
pauper, which is virtually a plaint and contains 
various allegations of fact, should be verified as a 
plaint, isa provision that may suitably be ap- 
plied to an application for leave to appeal in forma 
pauperis which contains merely a bare statement 
in Form No. 10 of Appendix@G. 

Even assuming, however, that an application 
for leave to appeal in forme pauperis must be 
verified as a plaint under O. HI, r. 2, read 
with O. XLIV,r. 1, it is the duty of the Court 
when it finds that a defect in verification is 
there, to offer a chance to the applicant to correct 
the verification and the Court should not reject 
the application under O. XXXIII, r. 5, without 
first giving the applicanta chance to amend. If 
the applicant refused to take that chance, then 
the application should be dismissed. Before a Judge 
goes out of his way to be ultra-technical and gives 
a decision which he no doubt hopes is good law 
but must know is inequitable he ought to be certain 
that his law is good. BISANLAL v. Kirsan Nag. 894 

O. XXXIII, rr, 2,5, 7,8, 8.149—Applica- 

twn for leare to sue in forma pauperis— Rejection 

of —L fect on limitation— Application, if ceases to 
be plaint —Subsequent payment of  court-fees, 
whether revives it, 

The application to suein forma pauperis is a 
potential plaint, Ifitisrejected under r. 5or x. 7 of 
Q. AKALI, Civil Procedure Code, it never ripens into 
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a plaint. if the application ripens into a plaint, then 
the date of the institution of the suit shall relate back 
to the date of the filing of the application to sue in 
forma pauperis. If onthe other hand, such an ap- 
plication is rejected, it cannot be deemed to bea 
plaint, and the payment of the court-fee after the 
application to sue in forma pauperis has been re- 
jected cannot revive a potential plaint which ceased 
to exist when the application for leave to sue in 
forma pauperis was rejected. Consequent®y, where an 
application for permission to sue in forma pauperis 
is rejected, anda full c_urt fee is paid fora suit for 
the samerelief, the suit must be considered for the 
purposes of limitation to have been instituted only 
after the payment of the court-fee, and not at the date 
of presentation of the petition to sue asa pauper 
ALOPI PRASHAD v. GAPPI : Lah. 368 
O. XXXII, rr. 5, 9—Transfer of interest 
involved in suit—Transferor, if can be allowed to 
sue in forma pauperis. 
The principle underlying O XXXIII, r.5, Civil 
Procedure Code, isthat a person ought not to be 
allowed to sus in forma pauperis, after transferring 


to a third party his interest in the property involv- 


ed inthe suit, no matter for what reason the trans- 
fer has been made andthe question would be, whe- 
ther at the date of the institution of the suit, there 
was a subsisting agreement falling within the pro- 
vision. The only question is whether there is an agree- 
ment or not referring to the subject-matter of the 
proposed suit and there is no warrant for assuming 
that the agreement should be one made with refer- 
ence to or in view of the intended suit. Kori Visva- 
NATHAN V. PANDIRI SATYANANDAM Mad. 174 
——0. XXXII, r. 7. See Civil Procedure Oode, 
1908, s. 149 368 
—— 0. XXXIII, r. 9. See Civil Procedure Code, 
1908, O. XXXIII, r.5 174 
——— 0. XXXIII, 7.15. Sse Civil Procedure Code, 
1908, s. 149 890 
O. XXXIV, r.1—Mortgagee tf can implead as 
defendant person who as prior transferee claims 
paramount title to morigaged property. I 
There is nothing in O. XXXIV, r. 1, Civil Procedure 
Code, which prohibits the mortgagee from impleading 
in the mortgage suit any person who, he alleges, 
impugns his titleas mortgagee. To hold otherwise 
would, in many instances, lead to more Bight 
undesirable and inequitable results. Further, to hold 
that a mortgagee is not entitled toimplead asa 
defendant any person who impugns his title as a 
mortgagee, would lead to unnecessary multiplication 
ofsuits. Hither before or after filing the morigage 
suit he should have to bring another suit against 
the person claiming title asa prior transferee to the 
mortgaged property for a declaration that that 
person's title was invalid. It would be unfortunate if 
he had to follow such a devious course. There is no 
reason in law or equity, for holding that the question 
of the prior transferees’ paramount title should not 
be decided in the mortgage suit, BISLESHAR DAYAL v. 
Ja¥RI BEGAM All. 609 
O. XXXIV, r. 1—R. 1 is one of procedure— 
Redemption suit— Persons interested in redemption 
not joined—Luty of Court—Non-joinder, when does 
not affect suit. e 
The rule laid down in O. XXXIV, r. 1, Civil 
Procedure Code, that ali the persons interested in 
the right of redemption shall be joined as parties 
is merely a rule of procedure which has been 
enacted with the object of avoiding multiplicity 
of suits. Where, theiefore, in a redempticn sult 
some of the proprietors who were also interested 
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in the equity of redemption have not been made 
parties, the point which is to be decided is whether 
the presenceof these persons is essential to enable 
the Court to adjudicate upon the rights and interests 
of thoee actually before it If, however, the rights of 
the parties actually before it can be determined in 
the suit leaving the rights and interestsof others un- 
affected, there is no reason why, even if other parties 
might properly have been added, the Court should 
not determine the matters in controversy between the 
parties actually present, NARAIN PANDEY v. SURAJBHAN 
La Pat. 897 
————-0, XXXIV, r. 6—Dakhali rehan mortgage— 

Mortgagors promising to loan on certain date in 

default agreeing to put creditors in possession till 

payment — Personal liability incase of failure to 
give possession—Held it was anomalous mortgage 
and there was personal liability — Assignee of 

mortgagee could get decree under O. XXXIV, r. 6. 

Adakhalirehan mortgage deed began by stating 
that the mortgagors had taken a loan which they 
expressly promised to pay by a certain date. It was 
next stipulated that in the event of non-payment the 
eredito:s will be put in possession of certain property 
as dakhali-rehandars .until payment. There wasa 
‘further stipulation that if the creditors through any 
act done by the mortgagors or in any manner failed to 
get possession over the said land, they should be at 
liberty to realize the principal amount, with interest 
“from our person and properties or from the rehkan 
property in any manner they like” : 

Held, that the mortgage was ot an anomalous kind, 
and therefore the rights and liabilities of the parties 
to it must be determined by their contract as evi- 
denced in the mortgage deed. Since there wasa 
personal liability, the assignee of the mortgagee was 
entitled to a decree against the mortgagor personally 
under O XXAIV,r, 6, Civil Procedure Code. BENI 
Mango LAL v., JANKI PANDEY Pat. 75 


—O. XXXIV, r. 11—The expression “On the 
principal amount found or declared due” refer 
not only to principal sum but also toamount due on 
interest which has become part of principal— 
Interest from date of suit itil date of redemption on 
principal sum with interest can be awarded if deed 
provides it. 

The words “on the principal amount found or 
declared due" in cl. (a), sub-cl. ʻi) of O. XXXIV, 
r. 11, Civil Procedure Oode, refer not only to the 
principal sum secured by the mortgage-deed but also 
to the amount due on account of interest which has 
become a part of principal in accordance with the 
terms of the deed onthe date when the preliminary 
decree is prepared. There isno force in the conten- 
tion that the Legislature when they used the words 
“due or declared to be due” in r. 11, enacted that 
in calculating interest from the date of the suit till 
the date fixed for redemption, no interest on inter. 
est wasto be allowed tothe mortgagee inspite of 
the te:ms of the mortgage-deed. Jarar Husain v, 
BISHAMB AR NATA All. 795 


—— 0, XXXIV, r. 14 — Mortgage debt — Suit 
against principal debtor and surety—Plaint stating 
“plaintiffs have givenup only the mortgage right 
and filed the suit as on a simple bond’ — Con- 
struction—Surety, if discharged—Mortgage right, 
if extinguished—Registratton Act (XVI of 1908) 
s. 17 (i) (b) i 

. In a suit against a principal debtor and his 

surety on a debt due under a mortgage bond, the 

plaint contained a statement “the plaintiffs have 
given up only the mortgage right and filed the suit 
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ason a simple bond.” On this statement it was 
argued that the surety was discharged: | 

Held, that the only reasonable construction of 
this statement inthe plaint was that the plaintiff 
was content to enforce the bond as a money claim 
and did not want a mortgage decree, and that not- 
withstanding this statement, by reason of the pro- 
visions of O. XXXIV, r. 14, Oivil Procedure Code, 
it was still open to the plaintif to sue to enforce 
the mortgage: 

Held, further, that if the statement could be con- 
strued as amounting to anything more than a etato- 
ment of an intention not to claim the relief by way 
of sale, it would be inoperative in law because 
under s. 17 (i) (b) of the Registration Act, no dogu- 
ment which is unregistered can extinguish the mort- 
gage, because the mortgage was admittedly for 
more than Rs. 100. Free or AYILI MALLAPPA SANNA 
JEMBAPPA V. PARESETTI SIDRAMAPPA Mad. 679 
OQ, XXXVIII, r. 5. See Civil Procedure Code, 
1908, s. 95 , 614 
O, XXXIX, r. 2—Order granting or refusing 

to grant temporary injunction—Appealability of. 

An order granting, oran order refusing to grant 
a temporary injunction is an order passed under 
O. XXXIX, r. 2, Civil Procedure Oode. The Oourt 
can either grant the application or it can refuse it 
and its jurisdiction to decide the matter 18 conferred 
by the rule, An appeal lies from an order refusing 
to grant a temporary injunction. KAMAL Togacco Qo. 
v. A.G. HAJEB A. RAHIM | Rang. 413 
O. XL,r.1 (2). See Civil Psocedure Code, 
1908, s. 61 (1) ee 181 
a 0. XL, r.1 C2 a einir a ‘Court to 

emove occupancy or ex-proprictary tenant. 

Order XL, < 1 (3), Oivil Procedure Code, does not 
authorise the Court to remove occupancy or ex-pro- 
prietary tenants from possession of their teaancies and 
the Court has no right to appoint 2 Receiver. 
AMIRUDDIN D. PANOHAITI AKHARA BARA Upast Nanak 
SsAul 4 7 n m ON 
m . Sge Income lax— 

O.XLL r 2. § p ia 

O. XLI, r. 11—Distinction between sub-rr, (1) 

and (2) of r. 11, 0. XLI —Dismissal of appeal under 

sub-r. (1), whether appealable as decree—Dismissal 
under sub-r. 2), whether appealable. 

The difference between the wording of gub-r. (1) 
and aub-r. (2) of O. XLI, r. 11, Civil Procedure Code, 
is significant. Sub-r. (2) provides for “an order that 
the appeal be dismissed”, if the appellant does not 
appear when the appealis called on for hearing. The 
intention is clear to make the order under this 
sub-rule not appealable; and for this there are two 
good reasons: first, the ground of dismissal under 
O. XLI, r. 11 (2) being non-appearance, the Gourt haa 
not considered and adjudicated onthe question whe- 
ther there is any merit in the appeal; secondly, the 
Code has provided another remedy under O. XLI, 
r. 19, by application for the re-admission of the appeal, 
and jf ihat application is refused, anappeal lies 
under O. XLIII, r. 1 ¢). But an appellant has no 
such remedy when his appeal is dismissed under 
O. XUL r. 1), sub-r. (1). Such a dismissal has, so 
far ag the Court pronouncing it is concerned, the 
finality which is an essential ingredient in the 
definition of “decree” in s. 2 (2), and in substance it 
expresses an adjudication within that definition, to 
the effectthat the appeal is without merit. IË sọ, 
“digmissal” under sub-r. (1) would amount to & 
decree but ‘an order that the appeal be dismissed 
under sub-r. (2) would not. Jamuna PRASAD Rat v. 
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O. XLI, r.19—Restoration of appeal—Names 
of all persons to be served with notice, should be 
mentioned in application — But, if it does not 
mention them, it will be dismissed if Court with 
help of record has actually served notices. 

Under O. XLI, r. 19, Civil Procedure Code, 
it is open to an appellant, whose appeal 
has been dismissed for default, “to apply to the 
Appellate Court for the re-admission of the appeal.” 
There is nothing inthe Code which provides that 
the application should expressly implead a parti- 
cular party. Ordinarily it is‘advisable to mention 
the names ofall persons on whom notices of the 
application should be served ; but if no names are 
mentioned and the record enables the Court to as- 
certain the names of persons towhom notice should 
be given and notice is in fact given, the applica- 
tion cannot be dismissed merely on the ground that 
names of some of the respondents were not men- 
tioned in the heading of it and that, therefore, no 
application can be considered to have been made 
against such respondents within the period of limi- 





tation. Kanawatr v. Daya NAND All. 246 
O. XLI, r. 20. Ber Oivil Procedure Code, 
1908, s, 107 (2) 186 


——— 0O. XLI, r. 20— Joint decree in favour of 
plaintiff and defendant— Appeal against plaintif 
—Defendant not made party, whether can be added 
oie eaten — Remedy of appellant-~Practice 

- —Appeal, 

If pa h to some bona fide mistake or other suffci- 
ent cause one of the defendant has been omitted from 
the memorandum of appeal against a joint decree 
there is nothing to prevent the appellant from filing a 
fresh appeal against him even though limitation has 
expired, and the appeal can be admitted if he satisfies 
the Appellate Court that there was sufficient cause for 
not appealing against him within the prescribed 
time. H in sucha case the appeal is ultimately ad- 
mitted against the new defendant, then even if the 
previous appeal has been dismissed on account of non- 
joinder, the Court may, in a proper case, review its 
previous orderand restorethe appeal to its original 
number, and dispose of both the appeals simultane- 
ously. 

Where a decree is a joint decree in favour of the 
plaintifis and defendant No. 2, the position of 
defendant No. 2 is identical with that of the co- 
plaintifis, and it is just as incumbent on the ap- 
pellant to implead defendant No. 2 as any of the other 
plaintifis. The omission to implead him would be 
fatal,and an Appellate Court has not power to im- 
plead him after the period of limitation has expired : 
put where the decree is in fact not a joint one, such a 

defendant may be impleaded. ATTAR SINGH v. DEBI 
SAHAI All. 186 


O, XLI, r. 20— Person interested in result 
of appeal’, meaning of—Second appeal~New plea 
—-Plea of res judicata—Court, if should entertain. 
Although a second Appellate Court will be chary 

of allowing an appellant to take a point in 
second appes]! which has not been raised, and 
which ought to have been raised at an earlier 
stage of the hearing, where 8 particular point in- 
volves a question of res judicata, a OCourt is bound 
to entertain it notwithstanding that the parties them- 








selves may even have abandoned it. RAKKA 
KuUDUMBAN v. ARULAYI Mad, 318 
—O. XLI, r. 23, Sse Civil Procedure Code, 

1908, O. II, r. 2 570 
O. XLI, r. 27. See Oriminal Procedure 
Code, 1898, s. 476 i 816 
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——~——- O, XLI, r. 33. See Civil Procedure Code, 
1908, s 107 (2) 186 
———-—-O. XLII, r. 3. See Agra Pre-emption Act, 
1922, s 11 577 
O. XLIV, r. 1. See Civil Proeedure Code, 
1908, O.X XXIII, r. 2 i 894 
O. XLIV, rr. 1, 2—Appeal in forma pauperis 
— Findings as to pauperism—Whether can be 
challenged by respondent during hearing of appeal. 
Tt is open to the respondent to arguee that the 
appellant is not a pauper and that the decree ig 
not contrary tolaw, etc., even though there has been 
a preliminary finding to that effect, and the reason 
for this should be based on the principle 
that an order passed behind the back of a party 
should not operate to the prejudice of that party. 
BHAIRANLAL V. AMBIKAPRASAD Nag. 260 
O. XLV, r. 4, 8.110—Consolidation of suits 
—Separate suits between same parties for posses- 
sion, basis of title being totally different—Suits 
consolidated through consent of parties — Issues 
different and evidence not common—~Held, there 
was no consolidation for purposes of appeal to 
Privy Council. 
The Secretary of State filed two separate suits 
against the defendant for possession of two sepa- 
rate plots of land the valuation being Rs. 7,800 and 
Rs. 6,509. The basis of the alleged title in the 
two suits was totally different. Both suite were 
tried inthesame Court and after separate issues 
had been framed, the suits were consolidated with 
consent of parties Evidence was then recorded, 
but none of the evidence wascommon to the two 
separate matters before the Court. Finally the 
two suis were disposed of in one judgment. In 
that judgment the separate issues were mentioned 
and the two cases were dealt with separately, the 
decision of one being given before the evidence 
regarding the other was mentioned. One of the 
two suits was dismissed with costs and in the 
other a decree for possession was granted. The 
appeals were disposed of by separate judg- 
ments, the final result being that bcth auits were 
dismissed: 

Held,that there -was no consolidation in the 
sense of production of evidence on points common 
to the two suits or consideration of common argu- 
ments affecting them; the decrees granted were 
entirely separate. The trial Court was one of un- 
limited pecuniary jurisdiction and no question of 
pecuniary valuation of the suits arose thereim and 
there was no consolidation of the two suits for the 
purposes of pecuniary valuation for the purposes of 
appeal to the Privy Council Consequently, once it 
had been decided thatthe action of the trial Court 
did not consolidate the two suits for the purposes 
of O. XLV, r.4, Civil Procedure Code, the appli- 
cant for leave could only press his petition in respect 
of one out of two suits. SECRETARY oF STATE v. RADHA 
Devi Pesh. 926 
-———— Sch. ||, para. 20— Part of award dealing 

with property outside jurisdiction—Court, if and 

when can file award, : 

In the case of an arbitration without the interven- 
tion of Court, where a part ofan award deals with 
property outside the jurisdiction, if that part is 
geparable without disturbing the basis and equili- 
brium of the award as a whole,the Court may 
delete that part of it and order the restto be filed. 
GanGaD. AR Laxman DESHPANDE v. DATTATRAYA LAXMAN 
DESHPANDE Bom. 301 

Sch. II. 8sz Civil Procedure Code, 1908, 

O. XXI r, 2 : f 110 
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~- Sch. fl, para. 11—Sale in contravention of 
para. 11, Sch. III, whether good~—Vendee, if can 
take benefit of s. B50r 70, Contract Act (IX of 

1872). 

Where a money decree was obtained against a judg- 
ment-debtor, and the decree was transferred for exe- 
cution toa Collector who fixed a date for sale of a 
field, under para. 11 of Sch. III of the Civil Procedure 
Code, judgment-debtor is inc mpetent to sell this field 
if at the ¢ime ofthe sale the Collector had jurisdiction 
to executethe decree. 

But wherethe deed of transfer is executed on the 
same day as the decree-holder is paid off, it may 
perhaps be fairly presumed that the decree-holder 
was paid off and that therefore the decree was adjust- 
ed before the sale was executed, possibly on the prin- 
ciple that the law does not ordinarily take notice of 
fractions of the day; but where the deed of transfer 
is executed two days before the decres-holders were 
paid off, it cannot possibly be presumed that the 
decree-holder was paid offor that the decree wasad- 
justed before the transfer was executed. 

A transfer made in contravention of the provisions 
of para.ll of Sch. 111, is void and of no legal effect 
whatsoever and no title passes to the transferee. 

Section 65, Contract Act, starts from the basis of 
there being a contract between competent parties and 
has no application to a case in which there never was 
and never could have been uny contract, and a 
person who is incompetent to transfer property under 
para. 11 of Sch. ILI stands on the same footing as a 
minor or lunatic and is incompetent to contract, In 
such a case s. 65 cannot be of any help to the trans- 
feres, NATHIBAI v, WAILAII Nag. 675 

Co-helrs— One co-heir, if can give valid discharge in 
respect of debt due to deceased ancestor without 
consent of other co-hetr. 

One co-heir cannot give a valid discharge, in res- 
pect of a debt due tothe deceased ancestor, without 
the concurrence of the other cc-heirs. Payment to 
one of them is valid to the extent of his own share of 
the debt only and it could not operate asa discharge 
of the other's share and such payment, whether 
genuine or not, cannot affect the other's right to 


recover from the debtor his share of the debt. Sumer 
SINGA v. HET Lan Leh. 531 
Companies Act (VII of 1913), S. 26. SEE 

Company 500 


——— SS, 131, 134—S. 134, scope of—Charge in 
respect of same years against same persons— 
Legality of. 

In respect of the same years the same persons 
cannot be charged with offences punishable both under 
ss. 131 and 134, Companies Act, because s. 134, clearly 
contemplates the sending of a copy of the balance 
sheet only after it has been placed or laid before the 
company at a general meeting unders 131. Where 
there has been no such placing of the balance sheet 
before the company at u general meeting, the offence 
under s, 134 cannot possibly have been committed. 
Inre N.V. L NARASIMHA Rao Mad. 100 
————-S 229. BER Presideney Tuwns Insolvency 

Act, 1909, s. 49 506 
——_—_-—-$8, 229, 230—Crown debts—Priority of, 

in winding up proceedings — Extent of—Whether 

extends to trading activities. 

The priority of Crown debts in winding up pro- 
ceedings is limited to those specifically mentioned 
in s. 230, Companies Act. 
aa is no real inconsistency between ss 229 and 
The priority exercised regarding Crown debts by 
reason. of the royal prerogative is limited to those 
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matters such as revenue and taxation, to which such 
prerogative rights originally applied and does not 
extend to trading activities In the matteriof 
NorTHERN-BENGAL Company, LTD Cal. 506 
$. 240—Entries in books of company — 

A in ion—Contributory denying the transaction 

—Onus. 

Where a company is bsing wound up, all 
documents of the company and of the liquidators 
shall, as between the contributories of the com- 
pany, be prima facie evidence of the truth of all 
matters purporting to be therein recorded and the 
onus is onthe contributory denying the transaction 
to rebut and disprove the entries. The mere fact 
that the contributory has repudiated the transaction 
will not save him from his liability. Kesar Sinea v. 
JOINT ORFICIAL LIQUIDATORS OF RADHESHAM  BEOPAR 
Co, LTD., OKARA Lah. 643 
Company. Bege Trust 522 
—~—— Articles of Association — Alteration of— 

Company registered under s. 26, Companies Act 

(VII of 1913)—Procedure for altering Articles of 

Association — High Court wrongly confirming 

alteration without its being first approved by the 

Local Government — Whether can cancel con- 

firmation. 

Wherea Company registered under s, 26, Com- 
panies Act, desires to alter its Memorandum of Associa- 
tion, the proper course for the Company is to apply 
in the first instance to the Local Government for the 
approval of the proposed alterations and, if the Local 
Government approves them “as being consistent with 
the continuation of the license”, then the High Oourt 
can entertain the upplication ofthe Company for the 
confirmation of the alterations But where the High 
Court wrongly confirms the alteration -without its 
being first approved by the Local Government, the 
High Court can cancel its wrong order because it is its 
duty to recall and cancel its invalid order if no right 
has accrued to any personin consequence of the 
illegal order. Firm Uaar Sxn-Parsotam Das v. 
CHAMBER OF COMMEROGE, HAPUR All. 500 
Director—Whether liable for acts taking 

place before he became director, 

Persons cannot be held liable in respect of the 
default made in preparing a balance-sheet or plac- 
ing it before a generel meeting of the company 
which took place long before they ever became 
directors or officers of the company, and indeed ° 
before they were even share-holders. In re N.V. 
L. Narastmua Rao Mad.100 
Contract—Acceptance of satisfaction of contract 

—Conditions. 

Before @ party can be said to accept something 
other than the performance stipulated for in satis- 
faction of the contract, it must be opento him to 
refuse to accept such satisfaction and to insist on 
performance ofthe contract in accordance with its 
terms. Ramssroop MAMOHAND 9, OdAJURAM & Sons 

Cal. 827 
Agreement in writing—Rights of parties— 

Court, if can look into circumstances resulting in 

completed contract. 

When the terms of an agreement are ieduced to 
writing, then the rights of the parties are governed 
by the terms agreed upon and the Oourt is not 
entitled to look into the circumstances under which 
the lease was created. Nor is the Oourt justified 
in going into the history of the negotiations 
which led to the formation of a completed con- 
tract between the parties, Szuwax Ram v. MUNIOIPAL 
BOARD, MEERUT All. 145 
Consideration— Defendant agreeing to pay 


— 





— 
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- certain sum to charitable society, proportionate 
to value of, goods imported by him-~-Such sums in 
arrears —Hxecution of hatchitta—Money, tf can be 
recovered—Trustee—Liability—Defendant agreeing 
to collect money for charitable society from 
customer proportionate to sale — Defendant 
bargaining with customer to add such percentage to 
bill in credit transactions — Society, whether 
entitled to account of money thus received. 

A person who collects money fora charity whether 
or not the person from whom the money is collected 
pays it willingly or with any sympatliy or interest in 
the charity in question, besomesa trustee of such 
money for the charity and it is entirely immaterial 
that the charity or society has made any arrange- 
ment with the collector authorizing him to collect 
because the trust is constituted by the payment by 
the member of the public on the representation by 
the collector that the money is for a specific charitable 
purpose. 

Members of a certain society, who were in the main 
traders and shop-keepsrs were in the habit of main- 
taining a Gaushala by collecting from their cus- 
tomers asmall sum proportionate to every sale of 
goods made, The members of the society also agreed 
to contribute a small precentage of the cost of bales 
of cloth imported by them. For some time the defen- 
dants who were members of the society paid up the 
money collected by them, and also the agreed per- 
centage on importations contributed by themselves 
to the officials of the Gaushala. After atime, how- 
ever, the defendants were found to be in arrears and 
were reproached by the members of the society. 
Ultimately the defendants made out a hatchita ad- 
mitting the amount due to the Gaushala in respect 
of the transactions carried through which the defen- 
dants promised to pay wìth interest, The plaintiff 
on behalf of the other members of the Gaushala 
sued the defendants for the amount so submitted to 
be due withinterest. In respect of credit transactions 
the defendants had bargained with the customer 
that a percentage of the cost of the goods was to be 
added to the bill : 

Held, that in respect of the promise to make a 
contribution to come out oftheir own pockets on the 
value of the goods imported, the promise was not 
enforceable against the defendants, being without 
consideration, and thatthe hatchita to the extent 
that the sum mentioned related to this form of con- 
tribution was no morethan a repetition of the volun- 

ise : 
eld, ies that the society was entitled to an 

' account from the defendants of all moneys had to its 

use from subzeribers. The case was analogous to 

the state of affairs in which a person openly purports 
to collect money for a home or hospital, and that as 
regards such money whether already paid or whether 
to be paid in future the plaintiff was entitled to the 
same: if already paid then immediately and if to be 
paid in the future then as and when paid by the cus- 
tomers to the defendants. Jamuna Das v. Ram 

Kumar Jl Pat. 396 

Consideration — Third person undertaking 
another's liability—E fect. 

It is not a principle of law that wherever a 
third person undertakes the liability of another in 
whom he has an interest, the third person's promise 
is either without consideration or vitiated by 
illegality. ADDEPALLI LAKSHMANASWAMY 9, GADIREDDI 
NARASIMHA Rao Mad.435 
Construction — Contractor to so construct 
coffer-dams that the logs may be driven by the site 
of dam and “to provide such opportunities for the 
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passage of logs as the construction work may render 

necessary’ —Interpretation of. 

The contract between the appellant contractor and 
the respondent company, who had a lumber business, 
for building a dam ona ceitain river, contained inter 
alta the following clause: “He [the contractor] shall so 
construct the eoffer-dams and arrange and manage the 
construction of the works as a whole, that logs of the 
owner, or of others, may be driven by the site of the 
dam during the driving season of 1429,end shall 
provide such opportunities for the passage of logs as 
the construction work may render necessary: 

Reld, that it was impossible to construe these words ‘to 
provide such opportunities for the passing of the logs’, 
as meaning that respondent obligated itself to provide 
whatever booms or other equipment were necessary 
to guide the logs intothe opening inthe dam. These 
words ‘to provide such opportunities for the passing 
of logs’ could not but mean to provide times or places 
favourablefor executing the passing of the logs, 
‘These words ‘to provide such opportunities’ did not sug- 
gest the obligation of furnishing anything necessary 
for the actual execution of the work, but only favour- 
able circumstances of time or place. WILLIAM I. 
Bis op, LTD, v. JAMES MAOLAREN Co LTD. P C137 
—Construction—Held, time was of essence of 

contract. 

Where the words of a contract are that in case 
the judgment-debtor fails to pay up the decretal 
amount within the time specified the sale would 
stand confirmed and no order is necessary, the 
wording shows that the parties meant that the bene- 
fit which was to accrue to the judgment-debtors 
would belost to them if the payment was not made 
within the specified time; or, in other words, that 
time was of the essence of the contract. BHAGWAT 
NARAIN SINGA v. SRINIVAS Pat.483 F 8 
m Liability Mortgage purporting to be by his 

brothers —One alone signing—Liability of the 

other. 

A mortgage-deed purporting to be by two 
brothers of a joint family, but signed by one of them 
only, is binding on the executant at least to the 
extent of his share irrespective of the fact whether 
the executant as a manager intends to bind his 
other brother by it. But, if it is proved that it was 
agreed that the liability of the executant was con- 
ditional upon other signing ib, it is not so. GANPAT 
RAOJI v. ABDULJI Nag. 23 
Contract Act (IXof 1872), s. 23 —Champerty— 

Agreement being champertous, tf by itself enough 

to render it void. 

An agreement being champertous is not of itself 
sufficient to render it void, but it must be shown, in 
addition, to be contrary to public policy. OTI 
VISVANATGAN v. PANDIRI SATYANANDAN Mad.174 

s. 23—Prosecution under s. 108, Penal Code, 
pending—Accused executing promissory nole and 
giving some cash to complainant—Jotnt application 
to Court to withdraw prosecution — Application 
reciting receiving consideration in form of cash 
and pro-note—Pro-note, whether can be x peer 

The defendant wasin the service of the plaintiff 
and was alleged to have embezzled a large sum of 
money for which he was being prosecuted for an 
offeuce under s. 408, Penal Cede. While the erimi- 
nal proceedings were pending the promissory note 
in suit was executed. The promissory note itself 
recited the fact of the pending prosecution. On the 
same date anapplication was presented in the Ori- 
minal Court in which the case ander s. 408 was 
pending, and it was stated in that application that 
the accused had been pardoned by the complainant, 





Vol. 162" 
Contract Act-~contd. 


that 8 certain sum has been paid in cash and pro- 
missory note executed for Rs. 500 by the defendant 
and his brother as surety. It was prayed that the 
case be ‘consigned to the record room and the crimi- 
nal .proceedings were dropped : 

Heid, that the recitals contained in the promissory 
note and the petition presented in the Criminal 
Court and surrounding circumstances left no room 
for doubt, that the withdrawal of the criminal pro- 
ceedings was part if not the whole of the considera- 
tion for the promissory note. The promissory note 
was clearly theresult of a compromise between the 
parties, one of whom, viz., the plaintiff, agreed to 
drop the criminal case, in case, the other, viz., the 
defendant, agreed to pay a certain sum in cash and 
execute a promissory note and that a part of the 
consideration, at any rate, of the promissory note in 
suit, wasthe abandonment of the pending criminal 
proceedings which had been taken by the plaintiff 
under s. 408, Penal Code, a non-compoundable offence, 
and that for this reason the promissory note 
was void and not enforceable. Banu Mat v. RATAN 
DEO All, 533 


-> s. 25 (3)—Consideration being barred debt 

— Whether good consideration. 

Under s. 25, Gontract Act, the promise to pay e 
debt barred by the law of limitation constitutes good 
consideration, and itis not necessary that the debtor 
must expressly state that he was renewing a barred 
debt. If the Legislature had intended thatthe debtor 
should expiessly state that he was renewing a barred 
debt, before such a debt could form valid considera- 
tion for a promise under s. 25, it should have stated 
so explicitly in the statute. SANDHURA SINGH v. KEHR 





SINGH Lah. 228 
——— §.25(3)~ Promise to pay time-barred debt 
—Nature of — Acknowledgment should contain 


express promise. 
A mereimplied promise such as is conveyed by an 
unconditional acknowledgment is not sufficient 


for the purposes ofs. 25 (3), Contract Act. KESAR 
Sines v. Sant RAM Lah. 608 
——— 8. 30-—Suit by principal against agent or 


trustee in receipt of prize money in lottery on 
behalf of principal—-Whether barred—Prize money 
already recetved—Defendant not tn receipt of it 
due toinjunction—Suitt for prize money received 
by defendant in trust for platntiff—Maintain- 
ability of. 

The defendant purchased a lottery ticket through 
one A andona draw of the lottery obtained a 
prize. A claimed no interest in the prize money 
and was prepared to make it over to the defendant 
but plaintiff brought a suit for the prize money 
and for an injunction restraining A fiom paying 
it to the defendant alleging that he had asked de- 
fendant to purchase a ticket for himself and was, 
therefore, entitled tothe money: 

Held, that the suit, notwithstanding its object be 
to recover winnings on wager, Leing against an 
agent or trustee or a person in the position of an 
agent or trustee in receipt of such winnings, was 
not barred by s 30, Contract Act, and that the suit 
was not one on a contract of wager as the prize 
Money was already paid to A ; 

Heid, also that the defendant should be 
deemed to have received the winnings asit was 
merely by the interveution of the Court that money 
had not actually been received by him; and that 
if there was aright to sue the defendant on receipt 
of the money, there was alsoa rightto ask for a 
declaration and prevent the defendant from actually 
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Onowp..ury J, MADANESWAR CHATTERJEE 
—___—-s, 65— Plaintiff advancing money to 
defendant as considerotion for arranging marriage 
of defendant's niece with plaintiff's brother by 
influencing father of girl—Marriage not arranged 

—S, 65, if applies Money, if can be refunded. 

Marriage brokerage agreements are of two kinds ; 
one isso immoral, obnoxiousand repulsive that the 
Courts will have nothing todo with it; others are 
of such a nature that though they are not enforce- 
able but the refund of the benefit received bya 
party can be decreed. | 

A suit by a plaintiff for recovery of amunt paid 
to defendant in consideration of his arranging the 
marriage of the plaintiff's brother with the defend- 
ant’s niece by influencing thefather of the girl is 
maintainable and the provisions of s. 65, Contract 
Act, apply to such a case, Sonp..uLa KUER v. GANSURI 

Pat. 901 
s. 65—Relief under 8.65 cannot be claimed 
at the last moment in appeal. 

Where the plaintiffs failto claim any relief under 
s. 65 of the Contract Act in the Court below and do 
not also raise the point in their memorandum of 
appeal, they should not be allowed to raise the point 
at the last moment. They can seek a remedy under 
this section by a separate suit. Rasa Mo. AN MANUC. A 
vy. Manzoor AbMED Kuan Oudh 785 
— ——§, 65— Whether applies to transfer. 

Section 65, Contract Act, applies to transfers also 
RAJA Mosan Manooaa v. Manzoor A.MED Kuan 

Oudh 785 
———3, 65 or 70. SEE Civil Procedure Code, 

1908, Sch. IH, para. 11 675 
—s.69— Person bound by law to pay, if 

interested person~- One person compelled to pay 

what another is liable to pay—Sutt for recovery, rf 
maintainable. 

A person who is bound by law to make a pay" 
ment is a person who is interested in the payment 
within the meaning of 8.69 of the Contract Act, 
Consequently, a person who is compelled under a 
decree to pay money which another was ultimately 
liable to pay, is entitled to recover it from such 
other person under s. 69, Contract Act. VISHRAM v 
PANNALAL Nag. 298 
———— S. 70— Applicability. 

For an applicability of s.70, Contract Act, law 
will presume a contract ; but where there could not 
have been a contract, the law will not presume 
one NAToIBAI v. WAILAJI Nag. 675 
s. 73. Sze Specific Relief Act, 1877, re 

8.74—Agreement to pay on a particular date 

—Concession of reduced sum if pardon such date 

—Debtor agreeing to pay full sum on fatlure— 

Stipulation, if amunts to penalty—Trme, if essence 

of contract. 

If there is an agreement to pay a „um of money 
by a particular date with a condition that if the 
money is not paid on that date a larger sum shall 
be paid, that condition is in the nature of a penalty 
against which a Court of equity can grant relief and 
awardto the party seeking payment only such 
damage ashe has suftered by the non-performance 
of the contract But if,on the other hand, 
there is an agreement to pay a particular sum follow- 
ed by a condition allowing to the debtor a concession, 
for example, the payment of a lesser sum, or payment 
by instalments, by a particular date or dates, then 
the party seeking to take advantage of that conces- 
sion must carry out strictly the conditions on which 
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it was granted, and there is no power in the Coart to 
relieve him from the obligation of so doing. The 
test of a penalty would be that it was a liability im- 
posed on the defendants to pay the decree-holder 
something more than he was entitled to underthe 
decree. 

Where an agreement is entered into between a 
debtor and creditor that the former would pay the 
full amount of the latter's claim if he doesnot fulfil 
the condition on which a concession of a reduced sum 
was made, that is, if if is not paid on a stipulated 
date, the stipulation does not amount to a penalty. 
Asthe only reason for the concession is that the 
payment should be made on the stipulated date, 
time stipulated in the agreement is the essence of the 
contract. ALLAVARAPU SUBBAYYA-V. JAKKA PEDDAYYA 

Mad. 345 
s.74—Compromise embodied in decree—- 

Whether subject to s. 74. | 

A compromise being an agreement is subject to 
gs, 74, Contract Act, and to the equitable relief which 
the Court can give under that provision, notwith- 
standing that the compromise is embodied ina 
decree. ALLAVARAPU SUBBAYYA vV, JAKKA PEDDAYYA 


Mad. 345 

———— S. 213. Sege Principal and agent 930 

___ s5, 215. See Contract Act, 1872, s. 220 559 

s5. 220, 215 — Contract entered into on 

behalf of undisclosed principal—Agent, if entitled 

to remuneration — Party choosing to abide by 
agreement — Position, af altered, 

Under s. 220, Contract Act, agents are not entitled 
to any remuneration in respect of the contracts in 
which they were the undisclosed principals although 
purporting to act as agents. When an agent acts 
as principal in a contract without the knowledge of 
the party whose agent he is, he forfeits his right 
to remuneration from that party under the agency 
agreement This is so even where the party has 
chosen to abide by the agreement Ramsaroop 
MAMO.. AND v. O-AJURAM & Sons Cal, 827 
Co-operative Societies Act (II of 1912), s. 42 (b). 

SEE Court Fees Act, 1870, 5. 7 (@z-A) as amended 

in Madras” 698 
—s. 43 ()—Award— Death of person before 

institution of proceedings relating to award— 

Award against him—EHaxecution of, if can be taken 

out— Execution application dismissed—On appeal, 

execution ordered to continue— Revision, if lies— 

Execution. 

An award granted under the Co-operative Socie- 
ties Act, isto be executed inthe same manner as a 
decree of a Civil Court and where the defendant 
dies long before the institution of proceedings re- 
lating to the award under the Act, the award 
passed against him is a nullity and cannot be 
executed. Where such anapplication for execution 
is dismissed, but the District Judge on appeal 
directs the execution to proceed, revision against 
his order is maintainable, since the question goes 
to the root of the jurisdiction, the decree being a 
nullity and, therefore,no Court having jurisdiction 
to execute it. Gutas BANO v, ANJUMAN JMDAD Baume 
QARZA , Lah. 879 
Co-sharer—Eaclusive possession by one—No ob- 

jection by others — Others, if entitled to realise 

income from land to extent of thetr respective 
shares—Compensation, at time of partition. 

If one of the co-sharers takes exclusive possession 
over a piece of land ina village without the consent 
of the other co-sharers, it is open to them to take 
immediate steps for assertion of their rights. I, 
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however, they allow aco-sharer to take possession 
exclusively over a plot and raise no objection what- 
soever for a number of years, itis not open to them 
to ask that a decree should be given to them en- 
titling them to make realization to tke extent of 
their respective shares in the plot. When, however, 
accounts are taken between the co-sharers, the rent 
of the land held by a co-sharer exclusively will þe- 
taken into account. A co-sharer may take posses- 
sion over a plot and ifno objection is taken by the 
other co-sharers, then at the time of partition the 
other co-sharers will be given other lands in the 
village by way of compensation. Ifthe ¢c.-sharer is 
in possession with the consent of all the co-sharers, 
the caseis much stronger. PUNJAB Sucar Mutts, 
Oo. LTD. v. LaksaMan PRASAD All. 17 
Exclusive possession for 12 years by one of 

claimant co-sharers from order under s. 145, 

Criminal Procedure Code in his favour — Adverse 

possession. 

Exclusive possession fora period of 12 years by one 
of the co-sharers from the date of an order under 
s. 145, Oriminal Procedure Code, declaring him to be 
in possession, followed by ouster of another co-sharer 
against whom the order was passed, amounts to 
adverse possession and the ouster coupled with the 
denial of the other's right to possession, extinguishes 
his right to property in dispute. JAIDEVI KUARI v. 
Daxs.. INI DIN AH. 125 
~ Sfare in Moglai Hak sold by co-sharer 

without knowledge of another co-sharer—Suwuit by. 

latter for share of sale proceeds —Limitation—Re- 
fusal and demand. 

A. co-sharer plaintiff claimed a share along with 
the defendant in a Moglai Hag (which was a right 
granted by the State to receive revenue) to receive 
the revenue in certain village. The defendant sold 
the hak without the plaintiffs knowledge. The 
plaintiff's demand in 1920, for his share in the sale 
proceeds was refused in 1925, and in 1927 the 
plaintiff instituted a suit to recover his share: 

' Held, that Art. 120 and not Art. 62 appliel and 
the suit having been brought within six years from 
1925, the refusal of the demand, it was in time. 
JAFFAR [in Eprus v. MAHOMED ÈL Eprus Bom. 232 
Costs. Bes Punjab Regulation of Accounts Act, 

1930, s. 3 697 
—-When can be refused to successful plaintiff. 

In certain cases the Court might refuse to award 
costy even to a successful plaintiff, if he had been 
guilty of improper conduct in connection with the 
institution or trial of the case; but there is little 
or no precedent for directing a successful plaintiff 
to pay the defendant's costs, when the conduct of 
the defendant in putting forward his pleasor in 
conducting his case has been no better than that 
of the plaintiff. AppEPALLI LAKSHMANASWAMY 2. 
Gaptreppr Narasim.uA Rao Mad. 435: 
court Fees Act (Vil of 1870 as amended In 

Madras), s. 7 (Iv-A), Sch. Il, Art. 17-A Cil)— 

‘Decree’ in s. T (iv-A), meaning of — Suit jor 

declaration that order of liquidator under Co- 

operative Societies Act was null and void—Court- 


tarren 








fee payable—Co-operative Societies Act (IL of 

1919, s. £2 cb). 

The plaintiff in his plaint prayed for a 
declaration that an order of a liquidator of a 


Co-operative Society determining the amount of 
contribution payable by the plaintiff under s. 432 b) 
ofthe Co-operative Societies Act was nill and 
void. The case of the plaintiff was that he ceased 
to be a member in or about June 1930, that more 
than two years after he ceased to be a member 
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an order for contribution was' made against him on 
November. 25, 1433, directing him to pay a 
large sum, namely, Rs, 800 and that the liquidator 
had no jurisdiction to pass such an order and he 
therefore prayed for a decree that such an order is 
“illegal, void and of no effect and unenforceable 
against the plaintif” and a court-fee of Rs. 100 
was paid under bch. Il, Art, 17-A (iti): 

Heid, that the term ‘decree’ in s. 7 (20-A), 
Madras Court Fees Amending Act connoted a 
final ordr of a Court, whether civil or revenue, 
ina suit and an order passed by an officer or a 
body which is not a Court but is invested with 
judicial powers in pursuance of which a liability 
is fixed on a person to paya sum of money, will not 
come within its purview. The order of the 
liquidator under s. 42 (b), Co-operative Societies Act 
was not a decree for money within the meaning of 
s. 7 (iv-A), Court Fees Act, not having been passed 
by any Court in a suit and hence the court-fee 
paid was correct, Kuppu GovINpDAN OHETTIAR 2. 
UTTUKOTTAI Co-operative SOCIETY BY ITS Liquipator 

Mad. 698 

$. 7, Cl. (V)— Representative sutt—Prayer 

for possession after ejectment of those in posses- 
sion—Court-fee payable. 


A suit under 0. I, r. 8, Civil Procedure Code, by. 


certain members of the caste for administration of 
property in which all members of the caste are in- 
terested, and in which there is a prayer for recovery of 
possession of the properties after ejectment of persons 
in exclusive possession refusing to have the proper- 
ty administered for the common benefit, is govern- 


ed for purposes of court-fee by s. 7, cl. (v), Court 
Fees Act. MUTHUSAMI PILLAI v. MANIOKAVASAGAM 
PILLAI Mad, 819 


mS, TAMI) CO), (d)—Suit for possession of 5 
annas shure together with certain specified sir 
and khudkast fields and aiso two malik makbuza 
fields —Court-fees payable—S. 7 (v) (cl), whether 
applies. 

A plaintiff sued for possession of a5 anna share in 
a certain Mouza together with certain specitied 
sir and khudkast fields and also two malik makbuza 
fields. He paid court-fees on 74 times the pro- 
portionate revenue of the ð anna share andon 74 
times the revenue of the malik makbuza tields. These 
str and khudkast fields belonged to the 9 anna 
ehare in dispute, The revenue of the entire village 
was fixed after taking into consideration the value 
of the str and kudkast fields: 

Held, that plaintiff was suing fora definite share 
of an estate paying annual revenue to Government 
and the case clearly fell under s. 7 (v) (b) of the 
Court Fees Act, Section 7 (v) (d) would apply only 
if he were suing foran indetnite share, but that he 
was not doing. GanpatT kao MANAJI Kapoo, Kunsr v, 
PABASRAM NAGORAO Nag. 896 
8.12, Gis. 1 and 2—Dispute as to proper 

court-fee—Decision by Court —Lower of Court to 

revise tts dectston—Power of Appellate Court to 
revise deciston of trial Court. 

Once on an objection taken by the office or by 
defendant, the Court applies its mind aud gives its 
considered decision onte question of court-tee, itis 
rN and its power to revisethe valuationis at an 
end. 
The Court cannot exercise its powers under cl. 2 of 
8, 1%, Court Fees Act, unless the subject-matter of the 
suit 1s before it by way of appeal, reference or revi- 
Sion, SADASIVAM PILLAI v. VARADARAJA ODAYAR 

Mad, 875 

S. 28~—Civil Procedure Code (Act V of 1908), 


169—G. I—V 
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s. 149--Objections on award filed without court-fee 
stamp —Opportunity to make good court-fee not 
given—Materral irregularity. 

Where on objections against an award being 
filed without court fee stamp, the Court proceeded 
at once to dispose of the matter, without taking 
any notice of the objections, and without giving 
the objector any opportunity whatsoever to make 
good the court-fee stamp: 

Held, that the Court at least should have given 
him a locus pentitentia by enabling him to pay the 
court-fee. The action of the Court was und ubt- 
edly precipitate. The Court had acted with mate- 
rial irregularity in the exercise of its jurisdiction, 
in ignoring the provisions of s. 28 of the Court Fees 
Act and s. 149 of the Civil Procedure Code. ABDUL 
QAFFAR ALI v. ROSHAN ABA BEGUM Lah. 672 

Sch. H, Art. 17.” See Civil Procedure Code, 

1908, O, XXI, rr. 58, 63 590 @) 
—— em —Art, 17-A (li, as amended In 

Madras. Sex Court Fees Act, 1870, s. 7 (iv-A) as 

amended in Madras 698 
Criminal Procedure Code (Act V of 1898), 8s. 

4,9. See Criminal Procedure Code, 1898, s. > a 

§.35—Sentences of imprisonment in default 
of fines—Direction that sentences should run 

concurrently—TIllegality. l 

A Criminal Oourt is not competent to direct 
that sentences of imprisonment imposed for 
default in payment of fines should run concurrently. 
Under s. 35, Oriminal Procedure Code which 
relates to the subject, such a direction can be 
given only in respect of sentences of impriscnment 
or transportation. In re KANDA Moorran Mad. 607 
—————-§,103. Sze Public Gambling Act, rae 





$, 107—Object of—Information that person 
was commiiting acts involving breach of peace 
in the past—Whether in itself justifies order 
ander s. 107. 
The object of s. 107, Criminal Procedure Code, is 
to guard against apprehended breaches of the peace 
or wrongful acts which might probably lead to 
breach of the peace, Where information laid against 
a person is to the effect that he was committing 
various acts involving breach of peace in the past, 
an order directing him to furnish security for keep- 
ing the peaceis not justified. In re MARUTHAPALLI 





GOUNDAR Mad. 97 
——~——-§, 110. Sas Criminal Procedure Code, 1898, 
s. 350 z 833 


ss. 110, 117 (2), 350 (1) (a)—Scope of s. 117 
(2) — Expression “the manner heretnajter . . . 
in warrant cases in cl. (2), whether covers special 
procedure contained in Chaps. XX and XXI and 
general provisions found in Chap, XXIV. 

The words “themanner hereinafter prescribed 
for conducting trials and recording evidence in 
warrant cases’ in cl, (2), s. 117, Oriminal Procedure 
Code are wide enough to cover the special procedure 
laid down for the trials of summons or Warrant cases 
in Chaps. XX and XXI, as well as the general pro- 
visions as to inquiries and trials contained in 
Chap. XXIV. Maotas Sinau v. Emperor = Al. 833 
s. 145. 

Sge Co-sharers 125 

See Limitation Act, 1908, s. 28, Sch. I, Art. eee 








5,145—Lease to applicant for one year 
Lease to opposite party for next year- Applicant 
trying te retain possesston—Decree of Civil Court 
declaring applicant to be in possession—Proceedings 
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under s. 145— Decision holding opposite party to 

be entitled to possession—Held, decision to be 

correct, l 

A lease of certain land was granted to the ap- 
pheant for an year. For the next year the land 
was leased tothe opprsite party as dissatisfaction 
was felt with the applicant who said that the land 
having been leased to him he had entered into 
Possession and that possession could not be taken 
away from him and, therefore, the Court should not 
have found thatthe opposite party was in posses- 
Bion. Applicant tried to retain possession. A 
decree was passed in a Civil suit declaring the ap- 
plicant to be tenant for the second year butit 1e- 
lated only to a fraction of the land. The trial 
Magistrate declared the opposite party to be in pos- 
session under s. 145, Criminal Procedure Code : 

Held, that the decision was correct and the actual 
physical possession had to be determined as other- 
wise a breach of the peace was likely to result, and 
that the Magistrate was not bound by the decision 
of the Civil Court. Catna TAMBI v. VIRAPPA 

Rang. 939 
S. 164— Madras Criminal Rules of Practice, 

r. 85—Confession—Omission of Magistrate to record 

reasons for believing that the confession is voluntary 

and toinform accused that he is not going to be 
taken as an approver —V alue of such confession. 

Though the rule laid down by r. 85 of the Madras 
Criminal Rules of Practice, that a Magistrate shall 
not record any statement or confession until he has 
first recorded his reasons for believing that the 
accused is prepared to make the statement volune 
tarily and until he has explained to the accused 
that he is under no obligation to answer any ques- 
tion and that it is not intended to make him an 
approver, is a rule of practice and not a rule of law, 
it is so obviously based on justice and reason that 
its non-observance must be regarded as a serious 
defect and must necessarily have a bearing on the 
question of the admissibility or, at any rate, the 
value of the confession and this is all the more 
60 In cases where the case for the prosecution prac- 
tically ests on the confession. GOVINDA SUBBA- 
RAMAYYS V. EMPEROR Mad. 372 

—§. 164 — Statements made to verifying 

Magistrate in course of proceedings--Admissibility. 

Verification proceedings are undertaken, with 
& view to testing the truth of a confession and 
to obtain evidence either corroborating the con- 
fession or indicating its falsity. In so far at least 
as such evidence may be obtained, for instance 
in ascertaining that the prisoner is familiar 
with or wholly ignorant of the localities of which 
he has spoken or in furnishing clues to far- 
ther enquliy, such proceedings may be uguful, 
Statements made bythe accused to the verifying 
Magistrate in the course of the proceedings, if they 
are net recorded in the manner provided in 


8. 161, Criminal Procedure Code, are inadmissible, - 


JITENDRA oe GUPTA v. KMPEROR Cal. 9775 B 
monn §, 195, 
SEE Criminal Procedure Code, 1898, s. 350 44 
DEE Defamation 429 
S.195-—Hvasion of provisions not to be 
tolerated —T'est to see af there is evasion stated, 
The Couits should not tolerate evasion of the 
provisions Of s, 195, Criminal Procedure Code, or of 
the intention of the Legislature, but, on the other 
hand, the.Court must be careful not unnecessarily to 
extend the provisions of the section which restricts the 
right of a subject to have recourse to the Courts, The 
principle tobe followed in casesof this kind isnot 
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whether the complaint discloses other facts which 
constitute offencesfor which no complaint of the 
Court is necessary, 18 well as facts for whicha com- 
plaint of the Court is necessary, but whether there is 
or is not an evasion of the provisions of s, 195, Ox imi- 
nal Procedure Code, and the test whether there is 
evasion or not is whether the facts disclose primarily 
and essentially an offence for which the complaint of 
the Cout is required. SADHURAM GHIMANDAS v, 
CrIMANDAS PUD. URAM ind 112 
—$$.196, 235—Operation of ss. 196, 235, 
A 237, if barred by Criminal Law Amendment 
ct 





Anything contained in the Criminal Law Amend- 
ment Act, does not bar the operation of the provi- 


sion of the Code of Oriminal Procedure as contain- 


ed in s. 196, or ss. 235, 236 and 237 to which latter 
provisions reference is made ins. 403 of the Code. 
JITENDRA Nata GUPTA v. EMPEROR Cal. 977 $S B 
$s. 199,177. See Penal Code, 1860, ss. 498, 
497 526 
S$. 209—Committing Magistrates, duty of 
—Discharge—Evidence necessary for—Magistrate, 
af precluded from finding that prosecution case is. 
alse. . 
he Oommitting Magistrate is bound to weigh the 
evidence of the witnesses who appear before him. 
If he does not, his proceedings are farcical and 
cross-examination or the examination of wit- 
nesses might as well be forbidden. He should not 
of course require in cases triable exclusively by the 
Court of Session, the same high standard of proof 
for the prosecution which he would require in cases 
which he can himself finally dispose of. If there 
merely exists in his mind a reasonable doubt as to 
the truth’ or otherwise of the evidence before him, 
he should commit the accused for trial and leave 
the Sessions Court to appreciate the evidence for 
iteelf. But this is not to say that he is precluded 
from finding that the prosecution case is false. If 
that is the only conclusion to which the evidenca 
leads him, he would be failing in his manifest duty 
if he did not record hie finding and discharge the 
accused. It is an important part of the duty of 
Committing Courts to prevent false cases and 
frivolous cases from occupying the time of the Court 
of Session both in the iaterests of the accused him- 
self and in the interests of the Court.of Session, 
In re PNDAPALLE ELLA REDDI Mad. 102 
ss. 282, 283—Trial by jury—Discharging 
of jury during trial—Sessions Judge's power to 
discharge them, extent of —Duty of High Court. 
While the Code of Criminal Procedure does not 
provide for discharging a jury during the continuance 
off a trial except in the circumstances mertion.d in 
ss. 262 and 283, Criminal Procedure Code, yet where 
the question of misconduct on the part of the jury 
or other similar cause arises, the Sessions Judge has 
inherent power to discharge a jury and empanel an- 
other. This inherent power of a Sessions Judge 
to discharge a jury is not confined to cases of 
misconduct, but plainly extends to cases where the 
Judge finds reason for doubting the impartiality 
of the jury.. And in any case even if an order 
discharging a juiy in the exercise of the inherent 
power vf a Sessions Judge were to be found une 
justified, the only relief that the High Court could 
give would be to order afresh trial before another 
jury. Bipat GOPE v, HutERor | Pat. 495 
- S. 307—Majority verdict, if to be reversed 
unless it is proved verdict of acquittal was perverse 
rather than that of conviction. | 
Jf a jury convicted one accused and then acquit- 
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ted another, against whom the evidence was exactly 
the same, it might be said that the verdict must be 
perverse. But such considerations do not apply 
where the verdict was not unanimous and three of 
the Jurors were not prepared to accept the evidence 
against any of the accused. Nor would it be 
enough to say that such a majority verdict ought 
to be reversed, unless it could be established that 
the verdict of acquittal was perverse rather than the 
verdict of conviction, EMPEROR v, SARRALI BADYAKAR 
"E Cal. 342 

S, 307 — Reference — Questions of fact— 

Decision of jury should be accepted unless they 

are proved to have been perverse. ; 

If persons are put on their trial before juries, on 
questions of fact the decisions of the jury should 
always be accepted, unless it is possible to demonst- 
rate thatthe acquittals have been arrived at per- 
versely. The Court will view unsympathe- 
tically the reference’ under s. 307, Oriminal 
Procedure Code, unless it is shown unmistakably 
that the jury failed todo their duty in consider- 
ing the evidence brought before them roperly, 
EMPEROR v. SAERALI BADYAKAR Gat 342 
~ 8, 345 (2)—Offence under s. 325, Penal Code 

(Act XLV of 1860)—Compounding of—Duty of 

Magistrate—Opinion of Police, whether should be 

called for, ? 

Under s. 34512) of the Criminal Procedure Code, 
an offencd punishable under s. 325 of the 
Peial (ode may only be compounded with the per- 
mission of the Court before which any prosecution 
for such offence is pending, that is to say, the 
Oourt which is in possession of the case. No 
reference is permitted by ány subordinate Magis- 
trate to a superior Court on the question whether 
an offence should be compounded or no; it is the 
Oourt itself which has to determine the question; 
a fortiori the Court is not permitted to refer the 
question to any outside agency. Where the Magis- 
trate entirely surrenders his own judgment and 
discretion as a Magistrate: to the opinion of the 
Police the opinion of the Police in a matter which 
the Magistrate is by law bound to dispose of in 
his judicial capacity is entirely irrelevant. In asking 
Tor an opinion of the Police the action of the 
Magistrate is particularly reprehensible in that 
it is bound to give rise to the impression that 
Magistrates are influenced in their decisions by 
the opinion of the Police. Paarap Sitnaay. EMPEROR 

Nag. 33 
—§. 350 — Transfer of case — Accused, af 
can insist that there shall not be de novo trial. 

It is clearly desirable for the proper administra- 
tion of justice that mormally the Magistrate who 
aie the final order should be the Magistrate who 

as heard all the evidenca, and in order that there 
should be no prejudice to the accused it ig expressly 
provided that, in cases where the Magistrate does 
not proposes to follow. this procedure, the accused 
is entitled to demand that this procedure shall be 
followed. 

Where a case is transforred to another Magis- 
trate on the ground of the apprehension of accused 
that he would not get a fair trial, the accused 
cannot insist that there shall not be a de novo 
trial or inquiry, or that the Magistrate was acting 
without jurisdiction in beginning the proceedings 
anew when the accused did not so desire. Section 350 
of the O1iminal Procedure Code lays down that 
one Magistrate succeeding another may either act 
on the evidence heard partly by his predecessor or he 
may Le-summon the witnesses and re-commence the 
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inquiry or trial. The discretion is in the Magis- 
trate and his action is only limited in the trial 
by proviso (a). There is no proviso that the accused 
may demand that witnesses examined by the Magis- 
trate who has ceased to exercise jurisdiction shall 
not be re-summoned and re-heard, SARDARILAL V, 
EMPEROR Nag. 47 
—88. 350, 110— Inquiry under s.110 made 
partly by one Magistrate- Another Magistrate 

succeeding—Accused, whether entitled to ask the 

Court to re-summon and re-hear prosecution 

witnesses, , 

Olause 1 of s. 350, Criminal Procedure Code, gives 
a discretion tothe trial Magistrate while proviso (a) 
gives a right to the accused. One of the objects of 
this section isto give the trial Magistrate an op- 
portunity to watch and observe the demeanour of & 
witness which is a very important factorin assessing 
the value of his evidence and in deciding the ques- 
tion as to how far reliance can be placed on him, 
There is no reason why in an inquiry jin a case under 
s. 110, Criminal Procedure Oode, which vitally affects 
an accused he should be deprived ofthe right given 
to him in proviso (a) to askthe Magistrate who 
succeeds the Magistrate who has made a part ofthe 
inquiry to seefor himself the demeanour of the wit- 
ness and to have a first-hand impression of the wit- 
ness and his evidence by re-calling the prosecution 
witnesses and re-hearing him. Mantras SINGa v. Em- 
PEROR All. 833 
s8.350,195—“Resummoned and reheard’ 

in proviso (a) to 3, 350, significance of—Object of 

s. 350-~Witnesses examined by interrogatories —De 

novo trial — Issue of further commission, if 

ecessary. 

The monde ‘rasummoned and reheard' used in 
proviso (u), s. 350, Oriminal Procedure Oode pre- 
suppose that the witnesses have already been sum- 
moned and heard. Section 350, Oriminal Procedure 
Gode, is inserted in order that an accused should not 
be prejudiced by a Magistrate relying on evidence 
which he did not himself record. | 

Where, therefore in a prosecution under ss. 193, 
467 and 471, Penal Code, after the Government Exa- 
miner of Questioned Documents was examined on 
commission, on the transfer of the Magistrate a de 
novo trial is, commenced and the second Magistrate 
records again the evidence of all witnesses but no 
commission is issued a second time to examine the 
Expert, 8. 350 does not apply, inasmuch as in case of 
witnesses examined by interrogatories there would be 
no point whatever in the second Magistrate issuing a 
further commission for interrogatories, and hence 
there would be no irregularity in the trial, KAURA 
Ram v, EMPEROR Pesh, 44 
$8. 376, 418 (2)—_Appeal ontrial by Jury— 

: 1e8, 

hci 376, Oriminal Procedure Code, is to be 
read with s. 418 (2). Itis now an exception tothe 
general rule that an appeal ona trial by jury will lie 
only on a matter of law. In a confirmation case the 
accused has full liberty to attack the verdict of the 
jury notonly on questions of law but on questions of 
fact. KHADIM v, JIMPEROR | | Sind 716 
—$S, 403 —Fresh Trial—Question whether it 

d—Tests. 

he gik as to whether a particular trial is 
barred by reason of previous prosecution ending in 
conviction or acquittal is a question to be deter- 
mined on the facts and circumstances of a particular 
case. The true test is not so much whether the 
facts are the same in both trials as whether the 
acquittal or conviction from the first ¢harge necas- 
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sarily involves an acquittal or conviction on the 
second charge. The provisions contained in s. 403, 
Oriminal Procedure Code, are complete by them- 
selves on the subject of the effect of previous acquit- 
tal or convictions and no question of exercise of 
inherent jurisdiction or the application of . the rule 
of res judicata arises where there are specific provi- 
gions in the law, 

Where the facts ina prosecution under s. 121-A, 
are not the same as in a previoug trial though 
some are common but on the facts of the previous 
trials a charge under s. 121-A, Penal Gode, could 
not possibly have been framed or a trial held on 
that charge, and where the present charge not only 
includes the offences with which the accused were 
charged in the previous trial but goes beyond them, 
the case is governed by sub-s. (2) of s. 403 and not 
by sub-s. (1). JITENDRA Nara GUPTA v. EMPEROR 


Cal. 9778 B 
———-— 8, 417 — Return of property — Jewels 
borrowed for 


7 urpose of wedding pledged with 
third person— Dorrower convicted for cheating— 
Order directing return of jewel to owner— Legality 
—- Interference in revision. 

In making an order for return of property under 

the Criminal Procedure Code, the Magistrate has a 
wide discretion and unless it is clear that he has 
exercised iton scme wrong principle and returned 
the property to somebody who is obviously not em- 
titled to have it, the High Court will not set aside his 
, Order in revision. 
_ Where the accused represented tothe owner of a 
jewel that he wanted itfor use at a wedding and 
upon that representation obtained the jewel but in- 
stead of using it for that purpose the jewel was 
pledged and the Magistrate after convicting the 
accused of cheating ordered the jewel to be returned 
te the owner: 

Held, the order of the Magistrate could not be said 
to be wrong. Suprama AYYAR v. KIZAKKA PURAKKAL 
PAZANI VELAN’S SON, DAMODARAM Mad. 80 


-—88. 417, 439— Acquittal — Interference in 
revision — Principles — Normal procedure not 
resorted to—Held, High Court will not interfere. 
The right of an accused person who has been 

acquitted, that he should not be tried a second 

time, is a valuable right and is not to be interfered 
with lightly, Althoughin exceptional circumstances 
the High Court will interfere in revision even with 
an acquittal, the High Court will not consider doing 
so until the normal procedure has been followed 
and has failed. The, normal procedure for 
the party aggrieved is to apply to the District 

Magistrate, who will then refer the matter, if he 

thinks proper, to Government, and Government can, 

if they think proper, sanction proceedings under s. 417, 

Criminal Procedure Code, and where this course has 

not been followed, the High Court will not interfere. 

KARACHI MoNIcIPAL 

KHUSHALDAS 





Sind 40 
———— 6, 418 (2). Sex Criminal Procedure Code, 
1898, s. 376 . 716 


———~— 5, 436—Accused discharged by trial Court 
— Revisional Court ordering further enquiry on 
taking into consideration conduct of accused— 
Order, tf can be interfered with, 

Where the trial Court does not disbelieve the evi- 
dence ina case for possession of contraband opium 
and discharges the accused, and in revision, taking 
Into consideration the conduct of the accused in 
running away saying that the search party would 
not find anything mthe hut, orders further enquiry, 
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this order will not be interfered with. Mauna SU v, 

EMPEROR Rang. 63 
— —8. 436—Further enquiry— When can be 
ordered, 

Before ordering further enquiry it is necessary - 
that the Magistrate should not be satisfied with 
the “correctness, legality or propriety of any find- 
ing, sentence or order,” and it is then his duty to 
exercise the discretion he possesses under s, 436, 
and to order that further enquiry be made ¢into the 
complaint that had been dismissed. Mauna BU v, 
EMPEROR Rang. 63 
S, 439, SEE Criminal Procedure Code, 1898, 

S. 417 40 
———- 585, 439, 539-B, 537—Compensation order 

—Illegal order in favour of accused—When can 

be set aside—Spot inspection by Magistrate—No 

notice Non-compliance with s. 539-B—Defect, if 
curable—Compensation order, if to be set aside. 

Although the interests of justice require that or- 
dinarily an accused person should have notice of 
any prcceeding in which an order awarding com- 
pensation to him is to beset aside, he cannot be 
deemed an accused person on his defence within the 
meaning of s. 439 (2), Criminal Procedure Code, 
so that if after proper attempts have been made, he 
cannot be served, an illegal order for compensation 
passed under s. 25), Oriminal Procedure Code, 
must not necessarily stand for ever. Moreover, 
s. 439 (2), Criminal Procedure Oode, must be 
read with sub-s. (1) of the same section, and the 
frame of the whole section has application to an 
accused person charged with some offence and not. 
to an accused person to whom compensation has 
been ordered to be paid and who is in the position, 
so far asthe order of compensation is concerned, 
of the complainant. 

A Magistrate made inspection of a site without 
giving notice to the parties. The accused was, 
however, present by chance. The Magistrate made 
a compensation order in favour of the accused and 
it appeared that the Magistrate has been largely 
influenced in his judgment not only by personal 
a aaa of the site but by local inquiries made 
by him. No memorandum of facts observed was, 
recorded : 

Held, that the Magistrate had so neglected the 
provisions of s. 539-B, Criminal Procedure Code, 
that he could not be said to have acted under the 
section at all, and the irregularities disclosed could 
not be cured under s. 537. Failure of justice had 
been occasioned, as far asthe order for compenga- 
tion was concerned, and the order should hence be 
set aside. JUMO SILEMAN v. HASHIM Umar Sind 431 
———— $&.476,476-B—Civil Procedure Code (Act 

V of 1908), 0. XLI, r. 27—Subordinate Court 

dismissing application under s. 476—Appeal to 

District Judge—Nature of-~Whether qvil or 

Criminal—Whether can take additional evidence. 

Although an appeal for an order of a Subordinate 
Judge dismissing an application under s. 476, 
Criminal Procedure Code, itself is one which is 
allowed by the Codeof Criminal Procedure, the 
appeal must be heard by the District Judge to whom 
the Judge is subordinate, i. e, by an Appellate 
Court exercising civil appellate jurisdiction. It 
follows, therefore, that the procedure governing an 
appeal of this description is one which is to be 
sought for within the four corners of the Code of 


Oivil Procedure. The Additional District Judge 
therefore, has powers conferred on him by 
O. XLI ofthe Civil Procedure Code, and under 


r. 27 of that order he is entitled to take -further 
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evidence if he requires that evidence in order to 
enable him to decide the case. 

Where the suit was dismissed on August 6, 1934, 
and the application under s. 476, Criminal Proce- 
dure Code was made on October 13, 1934, and as no 
time limit is prescribed by the Code of Criminal 
Procedure, the delay is not so great that the appli- 
cation ought to be dismissed on that ground alone. 
BHOLANATH v. ACHHERAM Rang. 816 
mun — $3°488~—Maintenance of minor children— 

Minors living with mother after dissolution of 

marriage wiih father—Duty of father to maintain 

them- Negligence, what constitutes. 

Vhere two minor children lived with the mother 
after dissolution of her marriage with their father, it 
is the duty of the father to make an allowance for their 
maintenance unless he can show that there has been 
no negligence or refusal on his part to support and 
maintain the children. If he has been making 
no contribution towards their support from the time 
they left his protection, there is negligence on hie 
part and hecan be directed to make an allowance 
for the maintenance of the children. Ma Suwe Kyin 
v, Mauna San NYEIN Rang. 428 
— 85, 488, 4, 9—Maintenance order — Jagir 

income, if can be attached~-Civil Court, if has 

jurisdiction to go into the matter. 

Jagir income of a person, against whom mainten- 
ance order had been passed by a Magistrate, when 
collected by the Revenue Authorities can be taken in 
satisfaction of the arrears due under the order. The 
provisions of the Civil Procedure Cone, exempting 
certain property from attachment and sale, do not 
apply tothe Criminal Courts. Under ss. 4 and 9, 
Oriminal Procedure. Code, Civil Courts have no juris- 
diction to go into the matter. NATHA SING vw. 
Baosint KAUR Lah 944 

8. 530— Order void for want of jurisdiction 

— Whether valid until set aside by competent 

Court—Such order, if should be set aside by High 

Court. 

An order which was void for want of jurisdiction 
must nevertheless be regarded as valid unless it 
is set aside by a Court of competent jurisdiction. 

On conviction by the Sub-Divisional Magistrate 
the aceused appealed to the Sessions Judge who dis- 
missedthe appeal on merits. Subsequently learning 
that the Sub-Divisional Officer was exercising powers 
of a Magistrate of the Second Class he then filedan 
appeal in the Court of the District Magistrate. On 
reference to the High Court : 

Held, that although the proceedings before the 
Sessions Judge were void, it was not imperative on 
the High Court toset aside an order made on appeal, 
without jurisdiction. Therefore, strictly speaking 
before filing his appeal in the Court of the District 
Magistrate the accused ought first to have applied 
to the High Court to act aside the order ofthe Ses- 
sions Judge. 

But held, also that to avoid waste of time, the order 
of the Sessions Judge should beset aside and the Dis- 
trict Magistrate directed to hear theappeal. RAKHU 
SARIF v, PancunsNon MONDAL Cal. 34 
—s8s.537,539-B. Ser Criminal Procedure 

Code, 1898, s. 439 431 
— §, 545 (1) (D), (a)—Defamatory statement 
-in evidence in civil suit — Held, compensation 

could not be recovered in civil suit and s. 545 (1) 

tb) did not apply. 

K had stated in his evidence in a civil suit 
where one D had sued him for dismissal as mana- 
er of K's mine that he dismissed D because he 

d been informed that D had arranged to sell his 
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ore toone S and had borrowed money on the 
strength of this from S. This statement .was made 
in cross-examination and again in re-examination 
voluntarily. This statement was not true, and not 
believed in good faith by Æ to be true; for it was 
improbable and came from persons whom he had 
himself described as rascals and thieves, and was 
not in any way verified by him: 

Held, that compensation for such defamation was 
not recoverable ina Oivil Court and the order for 
compensation under s. 545 (1) (b), Criminal Proce- 
dure Code, should be set aside though the case 
was a fit one under sub-s. (1) ʻa). J. M. Kuan v. 
EMPEROR Rang. 245 
Criminal trial. Sez Trade mark 880 

Action of Magistrate in calling for opinion 
of Police, held reprehensible 

It is essential for the administration of justice 
and for the self-respect of the magistracy as a body 
that Magistrates should avoid any suspicion of 
being influenced in their decisioas by the opinion 
of the Police who investigate the cases which are 
brought before them. Pratap SINGH o. EMPEROR 

Nag. 33 
——~—- Appeal—Appeal from acquittal, when can be 
entertained. 

Although the Oourt is competent to entertain an 
application to set aside an acquittal, it is not the 
custom of the Court te do so on a consideration 
of the evidence at the instance of private individuals 
except in extreme cases, It is open to the applicant, 
should he so desire, to move the Local Govern- 
ment to appeal against the acquittal on the 
facts, In re Kiswi Nag. 96 
— Approver—Corroboration— Confession of co- 

accused subsequently retracted—- Whether can be 

used to corroborate approver. 

An approver can be corroborated by the confession 
of a pergon whois being tried jointly with the ac- 
eused for the same offence implicating both himself 
and the accused and a confession which is sub- 
sequently retracted may equally well be used to cor- 
roborate an approver, though it is the duty of the 
Court to scrutinize such corroboration with very 
great care. Naa HLA Mauna v. Emperor Rang. 425 
————- Approver — Corroboration — Confession of 

person tried jointly with acoused for same offence 

—Both retracting confessions ~~ Corroboration, if 

suficient. 

The evidence ofan approver canbe corroborated 
by the confession of a person who is being tried 
jointly withthe accused for the same offence and 
this principle applies even where both the approver 
and the confessor subsequently retract their state- 
ments NGA Tun S wE v. EMPRROR Rang. 45 
— Complaint not mentioning nime of one 

accused—Mugistrate, 1f can try him of offence 

complained, along with other accused complained 

agatnst. N 

Cognizance is taken of an offence and not of the 
individual offenders, and it would ordinarily follow 
that, once a complaint has been made according 
to the provisions of the Criminal Prucedure Code, 
cognizance can be taken in respect of the offenders 
named in the complaint and also others who may 
be shown to have taken part in the transaction, 
although no complaint has been specifically made 
against them. Consequently, the <bsence of the name 
of one of the accused in the operative part of the 
complaint will not be sufficient to take away the 
jurisdiction of the Magistrateto try him. EMPEROR v. 
VITHU _ Nag. 74 
implicating 
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maker in anything which preceded death—Ad- 

missibility against co-accused, ` ; 

The confession of an accused which is only a 
confession about taking part in the disposal of the 
dead body so faras the maker of the confession is 
concerned, and does not implicate the maker of the 
confession in anything which preceded the death, 
cannot be made use of against a co-accused who is 
charged with murder. GovixDA SUBRARAMAYYA 9. 
EMPEROR Mad. 372 


Corroborative evidence — Accomplice must 
be confirmed as Mg circumstances of crime and 
1 ity of accused. 
aaa the evidence of the approver, 1t must 
be borne in mind that corroborative evidence need 
not be direct :it may be circumstantial, and what is 
wanted is evidence sufficient to confirm the evidence 
of the approver when he speaks as to the identity of 
each criminal. Ii ADIM v. EMPEROR Sind 716 
Evidence — Every witness contradicting 
1 —Conviction, if proper. 
aa every one of Ae witnesses for the prosecu- 
tion bas been demonstrat d at the trial to have 
contradicted the statement he made before the 
Committing Magistrate, it is not safe: to convict 
the accused. Harnam SINGH v. EMPEROR Lah. 434 
Evidence— ellie evidence included in 
‘dence in Sessions Court—Prosecution witnesses 
pai to be prosecuted --Fact not noted by Magis- 
trate—All records not consulted — Held, there wus no 
; tal. 
L Aan for murder, the recorded evidence in 
the Sessions Court included some evidence which 
should not have been admitted to record as being 
inadmissible under s. 122, Evidence Act, and some 
evidence was also totally inconsistent with other 
evidence, The statements of the prosecution wit- 
nesses before trial were in consistent and the Com- 
mitting Magistrate had directed two of them to be 
prosecuted for perjury and they were examined at 
the trial on a date when presumably they might 
have been standing their trial for perjury. This 
fact was not noted by the trial Judge. Further, 
Counsel for the eet kaba the Oourt did not 
ecords available : 
ord, a there was no fair trial for the accused 
and that he should under s. 376, Criminal Proce- 
dure Code, be directed to be re-tried. NAJAB QUL 
MOHAMMAD V. EMPEROR Pesh.257 


Joint trial—Commission of rape by different 

persons on different ececasions—Joint trial— 

ality. 

F wd and O forcibly broke into the house of 
the complainant and carried the wife of the cum- 

lainant off. They then and there raped her in a 
fold. She was subsequently taken to the house of K 
and raped there by him. Finally ghe was taken to 
a hut in 8 field where she was raped- by & and 
other people and eventually she was made over to 
M who took her to his hcuse and there raped her. 
All of them weze tried jointly : | 

Held, that the joint trial was illegal as sub- 
sequent acts committed by K and M were not com- 
mitted in the course of the same transaction : 

` Held, further, that even supposing the joint trial 
to be legal, it was in no sense compulsory, and the 
Judge would have been well advised to try sepa- 
rately inasmuch as M and K were liable to 
be prejudiced by the admission of evidence which 
was quite irrelevant so far asthe charges against 
them were concerned. BaoLa SALDAR v. e ei 
Cal. 
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————— Judgment—Contents of—All evidence, if to 
be reproduced. 

A Judgment isnot required to be a resume or 
reproduction of all the evidence on record ; a Court 
is entitled to and should select such important 
evidence as it considers necessary to support a deci- 
Sion On material points arising for consideration 
JITENDRA Natu Gupta v. JUMPEROR Cal, 977 SB 

Jury—Charge—Duty of Judge stated—Mis- 
dtrection—Suggestion that if jury did mot believe 
defence version they should automatically accept 
prosecution case as true—Law not explained— 

Held, there was misdirection. 

Where the case is one in which there are two dia- 
metrically opposite stories supported on oath by 
two sets of witnesses, one set of whom must be 
perjuring themselves before the Court, by no means 
an easy case to try, the presiding Judge ought 
to exercise the greatest possible vigilance and the 
greatest possible care in assisting the jury. If in 
such cases, the Judge feels very strongly that the 
prosecution case is a true one, whilst maintaining 
his care and his vigilance in presenting all the 
facts before thejjury, he ought to, as much as pos- 
sible, conceal his feelings It is no" part of a 
Judge's duty to act as an Assistant Public Prosecu- 
tor. But if he feels that there issomething extreme- 
ly suspicious about the prosecution case, if he finds 
that the main witness for the prosecution is a per- 
son whose testimony sbould be regarded with the 
greatest caution, then he ought to show his hand to 
the jury. He is not a mere judicial automaton, ` 
that is worse than useless and waste of public time. 
They should bear in mind that if they are.of the 
opinion that the case for the defence is a worthy 
case and needs backing up by judicial authority, 
they oughtto take that course. The Judge chould 
not bother abont anyreport of Police Authorities. 
His duty is to act as a check and an effective 
check upon the wrongful conviction of persons who 
may be innocent or may be in that position which 
justifies the benefit of the doubt being exercised in 
their favour. 

It is absolutely necessary that the heads of 
charge should show clearly and distinctly what the 
exposition ofthe law actually was Where the 
Judge suggested in his charge that if the jury did 
not believe the defence version, they must automatic- 
ally accept the prosecution story as true and while 
dealing with the law he merely read and explained 
some sections of the Penal Code, but did nut make 
out to the jury whatthe law actually was: 

Heid, that the Judge should have explained that 
both versions might be false, and if the jury were 
not satisfied that the defence version was true, they 
were by no means to regard this as helping the 
prosecution to establish the truth of their version. 
He should have, in recording the heads of charge, 
shown clearly what the exposition’ of the law was, 
There was, therefore, serious misdirection in the 
charge. MADAN TILAKDAS v. EMPEROR Cal. 306 
-—_——— Jury—Direction—Duty of Judge— Direc- 

tion as to testimony of approver— Held, direction 

was proper, 

It isthe duty of the Judge to warn a jury not to 
convict on the uncorroborated testimony of the ap- 
prover, but to inform them that in law, il after they 
have been warned not so to convict, they can do so, 
Where the Judge directs the Jury to rely upcn the 
evidence of the approver only if after considering the 
other evidence on the record there is sufficient to 
corroborate his evidence and to satisfy them that 
ih 3 can rely upon his evidence as the basjs of their 
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verdict, there is no misdirection. K ADIM v. EMPEROR 
Sind 716 

Jury—Warning that conviction cannot be 

bused on uncorroborated testimóny of accompiice— 

Ne essity of. 

Whero there isa jury, the Judge should warn the 
jury of the danger of convicting a prisoner on the un- 
corroborated testimony of an accomplice or accom- 
plicesand may, if he chooses, advise them not to 
convict, byt he may point out to them that it is within 
their legal province to convict if they believe his 
testimony. Noa AUNG Pe v, EMPEROR Rang. 705 

Parties right of arguments. 

Phere should not be any arbitrary and undue 
curtailment by the Cout ofthe parties’ right of 
argument. SAMARENDRA KumM4R CHAKARVARTI v. 
EMPEROR Pat. 48 
— Reference—Reference for ruling on point of 

law—Maintainability. 

There is no provision in the Criminal Procedure 
Code under which a Magistiate can refer a case to 
the High Court fora ruling on a point of law, but it 
is open to the High Court to treat the case as one 
which has come to its knowledge under s 439, Crimi- 
nal Procedure Code. EMPEROR v. MIR AHMAD 

Pesh. 681 
Revision — Discretion exercised by lower 

Court—Lt should not be liyhtly interfered with. 

The discretion of Magistrates in dismissing com- 
plaints is not lightly to be inte:fered with. Where 
he has used his discretion in dismissing a complaint, 
if there is as much to be said in its favour as against 
it, the discretion should not be interfered with. 
Jurisdiction in revision should not be lightly ex- 
ercised. SAD URAM O, IMANDAS V. CnImanpas BUDALU- 
RAM Sind 112 

Sentence— Enhancement tn reviston— Princi- 
ples— Conviction under 3s. 247, Penal Code (Act 

XLV of 1860)—Sentence reduced—Sound- reasons 

given—Held, it would not be enhanced in revi- 

sion. 

Though it- is competent to the High Court to en- 
hance the sentence inievision, it will only do so 
for exceptional reasons, Where a sentence passed 
is substantial even though inadequate it will not 
be enhanced in ievision, of the mere ground that the 
High Court as a Court of first instance would hae 
passeda heavier sentence. The High Couit, in the 
exercise of its revisional power, enhances a sentence 
only where the sentence is so grossly inadequate as 
to amount toa miscarriage of justice, 

Where on appeal fiom a conviction under s. 247, 
Penal Code, and sentence of one year's ligorous im- 
prisonment, the Sessions Judge maintained the con- 
viction but 1educed the sentence to a term of six 
months giving s und reasors for reducing it: 

Held, that there being sound reasons and the sen- 
tence not being giossly inadequate, the High Court 
would not enhance it in revision. Manna SING. v. 
EMPEROR Lah. 171 
Transfer—Case complete except jor judg- 

ment—Transjer of such case on ground that 

Magistrate ts over worked— Procedure held irregular. 

The action of the Magistrate in transferring the 
case which was c.mplete eacept for judgment is 
extrao]dinaiy, and the action ot the Distiict Magis- 
trate in alluwing the transier is equally su, und 
where the order is oral and recuided on order 
sheet, it is an irregularity, that shculd not occur 
in handling criminal cases. 

The transfer of a part-heard cuse should be made 
only in circumstances of an exceptional character, 
and totiansler a case which has been completely 
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heard on the mere ground that the Magistrate is 
overworked is an occurrence which is un-heard of. 
In re Kisnx Nag. 96 

Trial by jury—Defective charge to jury— 

High Court's power to order re-trial. 

The power of setting aside convictions and ordering 
a new trial for any error or defect in the Judge's 
charge to the jury will be exeicised by the High Court 
only when the Court is satisfied that the accused has 
been prejudiced by error or defect or that a failure of 
Justice has been occasioned thereby. 

Although it cannot be denied that for the proper 
administration of justice the parties should -be 
allowed a full and unrestricted right of addressing 
the jury, yet it cannot be overlooked that the summ- 
ing up ofthe case by the Judge in hisuhargeto the 
juiy plays a very important part in a jury trial. 
In those cases where the accused is undefended or 
where he is defended by an incompetent Counsel or 
is tvo poor to engage the services of a competent 
lawyer, his case cannot generally be adequately 
placed before the jury by means of argument, If 
however in such casesthe Judge has properly charg- 
ed the jury, the merefact that the case has not been 
adequately’ argued on behalf of the accused cannot 
by itself be agood ground for ordering a re-trial. 
On the same principle, a re-trial should not be 
ordered, unless it can be shown that matters which 


Counsel would have placed have not been placed 


before the jury or that the charge of the Judge is 
defective and erroneous in material particulars. 
SAMARENDRA KUMAR CHAKARVARTY v. EMPEROR 
Pat. 48 
Custom— Evidence of—Proof of its being im- 
memortal— Necessity of. 

A custom to be legal must be proved to have been 
in existence for a time preceding the memory of man. 
It not always being possible to obtain such proof 
the Courts have invariably been willing to presume 
the existence of a custom for sucha period provided. 
that evidence is produced which proves that the cus- 
tom has been in existence asfar as living testimony 
can establish it. BAHADUR v., NIHAL KAUR 

Lah. 909 FB 
——— (N-W. F. P.)—Gift— Delivery of possession 

— Donor husband and donee wife—Possession 

whether should be given. i 

According to Custumary Law in the N-W. F. p. 
where the donor is the husband and the donee is 
the wife, no possession need be given. The statement 
of custom contained in question and answer No, 104 
in Lorimer’s Customary Law that relinquishment 
of possession was not essential “where the donor 
was the wife and the douee her husband,” is due 
to a mistake in recording ib. What was intended 
to convey was that where the donor is the husband 
and the doneeis the wife and vice versa, possession 
need nut be given. Mira K ANY. Sau MUHAMMAD 

| Pesh. 689 
— Occupancy rights~-Sale of, by widow 

—Whether voidable at instunce of lundlord—A 

priori constderaiton should not be imported. 

A sale of occupancy rights by a widow is not void 
ab initio but only voidable at the instance of the land- 
lord. NADAR FATEH S ER v. KARAM NIS AN 

Pesh. 664 
—~-—— Succession—'Other heirs! in Cus- 
tonary Law—Whether inciude female i.sue— 

Whether entitled to inherent property gifted to 

her mother. 

According to custom in N.-W. F. P. a female issue 
of a woman is ineluded in “other heirs” and is, 
therefore, entilled to inherit, to the exolusion of 
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the collaterals, the property gifted to her mother. 
MIRA Kran v. SHAa MUHAMMAD Pesh. 689 
—-- Successlon—Two zo-tenants hold- 
ing joint occupancy rights— Line becoming extunct— 
andi or aana Punjab Tenancy Act (XVI of 
1887), s. 59. ee 
When the lineof two co-tenants holding joint oc- 
cupancy rights becomes extinct the occupancy rights 
would go to the landlord and to no one else, Section 59, 
Punjab Tenancy Act, clearly covers, the point 
and the section alone should be considered when 
deciding it. According to if a co-tenant has no 
locus standi andis not entitled to succeed in pre- 
ference to the landlord. Napar Fatza SER v. Karam 
NISHAN Pesh. 664 
-——— (Punjab)—Custom in one District not in 
` conformity with general customary law—Force of 
custom, if weakened. | 
It cannot be said that where a custom recorded in 
one district is not in conformity with custom pre- 
vailing elsewhere, which used to be called the general 
Customary Law, the presumption is weakened; one 
essential characteristic of a custom being that it is 
local or tribal law as distinct from the general law. 
BAHADUR v. NIHAL Kaur Lah. 909F B 
—— Debts—Ancestral property —Decree 
against ancestor—Attachment and sale of ancestral 
property during judgment-debtor's life-time— 








His grandsons, whether can challenge sale on. 


ound that property was ancestral. 

Under né ak Law those who succeed to the 
last holder of ancestral property do not do so 
as legal representatives, but derive their title 
from the common ancestor and that is why ances- 
tral land or house property, which hes nos been 
attached or sold ip the lifetime of the judgment- 
debtor, cannot be attached and sold except in the 
hande of the widow, after his death, in execution 
of a simple money decree obtained against him 
But where such property is attached and gold dur- 
ing his lifetime itself, the sale cannot be challenged 
by his grandsons who succeed him, merely on the 
ground that the property is ancestral. | 

Although of course the grandsons might be en- 
titled to attack the sale on the ground of want of 
consideration and necessity orof immorality on the 
part of the judgment-debtor, as in the case of a 
private alienation by their grandfather, he can in 
addition raise objectiums under Civil Procedure 
Code, O. XXI, r. 90 Buxa Dian v. NAZIR A L MAD 

Lah. 416 

Gift — Khana damad — Property 
gifted to, whether reverts to donor's reversioners, 
on extinction of descendants of khana damad’s 

wife—Gift to khana damad, nature of. , 

Custom of khana damad in the Customaiy Law 
of the Gujrat District, is that ancestral property 
gifted toa khana damad reverts to a donor's rever- 
gioners on the extinction of the descendants of the 
wife of the khana damad, and there 1s no authority 
for holding that if a khana damad has rendered 
services, then this principle should not be apyhed. 
On the other hand, a gift toa khana damad is re- 
cognised to be a gift in consideration of services 
rendered or to be rendered. Karam ALI v, SHAU 
Mou..AMMAD Lah. 533 
Occupancy tenancy— Mugarıarı- 

dar in Attock District--Status of-~Wajib-ul-aiz of 

Mari Kanjur prepared im 123-24 para, lz— 

Whether governs apportionment of compensation 

when Government acquires land under mugarraridar. 

While the position of a muqarraridar in Rawalpindi 
and Attock Districts is not analogous to that of an 
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adna malik as itis in someother parts India, he 
celtainly occupies a position very different from that 
of an occupancy tenant. 

Held, that a mugarraridar in Attock District 
does not hold the same p sition as an occupancy. 
tenant; he is not an adna malitk and holds a position 
inferior to him but atthe same time he is not an 
occupancy tenant either, and occupies a much more 
exalted position. It cannot be said that the pro- 
visions of para. 12 of the wajib-ul-arz will govern 
the case of apportionment of compensation in the 
event of land under a mugarraridar being acquired 
by Government. Ani Kuan v. AMAR Das Lah. 414 


——— Rellgious Endowment—Long%z- 
wstence of kacha mosque on site occupied by non- 
proprietors— Proprretor not objecting — Non-pro- 
prietors, whether can convert it into pacca structure. 
Where on a site occupied by the non-proprietors a 

kacha mosque isin long existence and it is dadicated 

to worship fora long time without any objection by 
the proprietors of the site, the non-proprictors are 
entitled to convert the mosque intoa pucca structure, 

Mu. AMMAD ALI v. LABH SING. Lah. 940 

Successlon—Jats of Sialkot Dis- 
irict—-Daughters, if succeed in preference to 
collaterals, E 
Among Jats of the Sialkot District the immemorial 

custom is that daughters cannot succeed to their 

father’s self-acquired or other proparty in preference 
to male collaterals, Basapur v. NIHAL Kaur 
Lah. 9O9F B 
een Trading Khojas of Uhakwal town 
converted from Hinduism — Whether follow 
Muhammadan Law in matters of inheritance. 
It is true that the Trading Khojas who ale non- 
agriculturist of Cnakwal town weie once Hindus 
but it must be established tuat when they were 
converted to Muhammadanism they did not follow 

Muhammadan Law. They do not follow Custom in 

matters of inheritance but Muhammadan Law. 

KHADIJA BIBI v. HARI SING i Lah, 272 

Gustomary Right, Sze Record of Rights 971 


Damages—Plaintif’’s right io bunda channel 
denied by defendant—Defendant procuring Magis 
traie's order restraining platntiff—Surtt in respec 
of toss of cultivation—Maintainability of. 

Plaintiff and defendant had a dispute over the 
former's right to bund a certain channel. The plaintiff 
put up a bund and the defendant removed it The 
defendant then laid an information unders 115 of 
the Criminal Procedure Gode. On that information 
the Magistrate, after taking statements from both 
parties, made an order that the plaintiff should not 
raissa bund or divert the water from the channel 
until he had obtained a decree or order of a cvm- 
petent Court adjudging him to be entitled to raise 
such bund. A subsequent suit by the plaintiff result- 
edin hisright to bund the chunonel being upheld. 
Plaintiff then filed a euit for damages in respect of 
loss of cultivation because of the defendants’ having 
obtained an order under s i47, Criminal Procedure 
Code ; 

Held, thatthe immediate anl proximate cause of 
the plaintiff being deprived of his right to bund the 
channel was the order of the Magistrate ani the order 
of the Magistrate being an independent act inthe 
course of his official duties the defendant could not 
be held responsible for it or for the damage sufferred 
by the plaintiff in conseqience of it, as long as 
the defendant had not acsed maliciously. PARIMI 
CHAKBAPANI NAIDU v. MaTuaPALLI VENKaTaRasu 

Mad 735 
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Suit for—Procuring erroneous order from 

Magistrate—Suit, if will lie— 

No suit will lie againsta person for procuring an 
erroneous order from a Magistrate. PARIMI O: AKRA- 
PANI NAIDU v. MATHAPALLI VENKATARAJU Mad. 735 
Declaratory decree—Ezecution —Certain parts of 

decree declaratory in nature—Esrpress directions 

io perform certain duties—Whether can b enforced 
in execution. 

Although certain parts ofa decree might be dec- 
laratory in nature, where there are express direc- 
tions to perform certain duties, such as the payment 
of money either at a point of time or periodically 
- suah directions are meant to be enforced in execu- 
tion. QUTBUDDIN Kuan v.” SADULLAH KHAN 

Pesh. 942 
Decree—Consiruction— Question of adoption. 

Held, that the Chief Court, in their determina- 
tion of the issue remitted to them, quite rightly dealt 
with the question of adoption which, by the record- 
ed agreement of parties when they were before the 
Board, was recognised as vital, and that in dealing 
with the question of identity of gotra the Ohief Court 
did not misdirect themselves in law and that their 
Lordships agreed with the view of the Chief Court that 
their “the reference in the judgment [of the Board] to 
the evidence of relatives as to the recitation of 
gotra at the sradh ceremony is only indicative of 
the nature ofthe evidence which may be produced 
in this case,” and was not intended to limit the 
evidence to this topic. Lat HARIHAR Pratap Bak: si 
BING? BAJRANG BAHADUR SINGH PC551 

Ex parte decree—How to be passed. 

Inthe case of ex parte decrees it is 
of the plaintiff to adduce prima facie 
m support of his case and before an ex parte 
decree is passed, it is the duty of the Court to 
record @ finding in favour of the plaintiff in the 
light of the evidence adduced by the plaintiff in 
. support of his case. BABA Din v. SURAJ BaksH BINGA 

Oudh 226 
—_—- Money lying in Court taken away by decree- 
holder—Presumption of full satisfaction, if arises, 

There is no reason why just because a sum of 
money which was lying in Uourt was taken away 
‘by a decree-holder, the decree holder must be deem- 
ed to have taken it away upon the footing of full 
satisfaction of the decree or of the amount legiti- 
mately. due to him A. S. N. Csztryar Firm v. 
IMPERIAL BANK or INDIA, BASSEIN Rang. 432 
-——— Variation —Court passing decree having 

jurisdiction—Haecuiton of such decree—Property 
purchased by third person, in money dceree put to 
sale—His suit for possesston on ground that 
decree was obtained by fraud—Decree when can 
be varied. 

Where a properly constituted rent suit is decreed by 
Court having jurisdiction and in execution of that 
decree property purchased by a person in execution 
of a money decree is brought to sale, in the absence 
of proof that the rent decree was obtained by fraud, 

the decree cannot be varied or modified it having 
been passed by Ovurt having jurisdiction, in a suit 
for possession by that pe:son on declaring that 
the decree and the sale were faudulent ana void 
even though in passing the ient decree the Court 
‘might have ucted illegally in the exercise of juris- 
diction. Ratanpgo Narayan Vv, JAMUNA PRASAD 
TEWARY Pat. 304 
Deed—Alteration—Document altered without consent 
of other party —Valedtty—fRule, if applicable to 
documents of pre-existing liability. 
It is no doubt true that a material alteration ofa 
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document by a party to it, after its execution, without 
the consent of the other party, rendersit void. But 
this rule applies to those documents only which are 
the foundation of the plaintiff's claim. It does not 
apply to documents which are merely evidence of the 
defendant's pre-existing liability. SANDAURA SING 
v. Kear SING 4 _ Lah, 228 
Construction— Mortgage decree satisfied by 

third person paying devree-holder transferring 
benefits under decree ~Hxecution of mortgage by 
judgment-debtor in favour of the asstgnee—Mortgage 
consisting of properties of first mortgage and some 
other property— Clause in deed empowering the 
mortgagee to include newly mortgaged properties 
in order for sale contained in morigage decree 
which was originally assigned —Interpretatton— 

New mortgage, whether independent transaction-— 

Res judicata —Personal remedy—Limitaiion. 

A mortgage decree was satisfied by a third person A 
by paying the decretal amount to the decree-holder 
and some advance to the judgment-debtor. There- 
upon, two deeds were executed on June 27, 1924, in 
his favour. One of them was a deed of assignment 
by the decree-holders of their rights under the pre- 
liminary and the final decrees for sale with “the full 
benefit of all powers, rights, remedies and securities” 
conferred upon them by the mortgage deed and the 
aforesaid uecrees. The second document, which was 
executed by the debtors, wasa mortgage deed, by 
which they covenanted to pay,to the plaintiff two 


. sums of money, (1) the amount which was paid by him 


to satisfy the decree; and (2) the amount advanced 
by him to the mortgagors. lathe eventofthe mort- 
gagors’ failure to redeem the property within the 
stipulated period, a clause empowered the mortgagee 
to include the newly mortgaged properties “within 
the order for sale contained in and ordered by the 
said decrees, as if the last mentioned properties 
have been comprised and included in the said 
indenture of mortgage without having to institute 
a fresh suit on the footing of these presents, and 
also to include the amounts due and owing upon 
these presents for the time being as having 
been included in the said part recited in inden- 
ture of February 13, 1920, and in the said dec- 


rees.” ‘On August 25, 1924, the new mortgagee was 


substituted for the decree-holders in the tinal decree 
for sale obtained by them on the mortgage of 1920 ; 
and the houses which were mortgaged by that deed, 
were sold, and the price realised by the sale was paid 


. to him. it appeared that the properties conveyed by 


the deed of 1924 were sold privately without invoking 
the clause mentioned above. It was for the recovery 
of this sum that he made an application in December, 
1931, under O. XXXIV, r. 6 of the Code of Uivil tro- 
cedure, 1908, asking the Court to make a personal 
decree for the recovery of that sum from the mort- 
gagors. He basedhis claim on the clause in the deed 
of 1924 allowing him to treatthe money due ts him on 
that instrument “as having been included” in the 
mortgage deed of 1920 and “in the said decrees”. 
The application was,-however, dismissed on the 
ground that, as it was made ufter the expiry of three 
years fromthe date of the last judicial sale, it was 
barred by limitavion. ‘The mortgagee thereupoa com- 
menced the action on February 19, 1932, for the 
recovery of the money on the personal covenant con- 
tained in the deed of 124: 

Held, yi) it was t1ue that under thai claise the 
mortgagee was at liberty to include the additional 
properties conveyed by the deed of 1924 “within the 
order for sale” made in pursuance of the final decres 
as if they had been “comprised and included” in the 
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Mortgage of 1920, and to treat the money due to him 
on the second mortgage as if it was included in the 
first mortgage und in the aforesaid decree for sale, 
There,.bowever, could be uo doubt that the partjes 
had no authority to add to the decree something 
which was not included in the claim upon which it 
was founded. Nor could they confer upon the Court 
jurisdiction to enforcea claim which had not been 
embodied in a decree or an order having the force 
of & decree; 

(42) themortgage was an independent transaction, 
by which new rights were created in favour of the 
mortgagee; ' 

(tir) there was no adjustment of the decree for sale, 
such as is contemplated by O. XXI, r. 2: and itwas 
not the duty of the decree-holder to certify the alleged 
adjustment to the Court executing the decree. Nor 
does s. 47 of the Civil Procedure Code apply to the 
case. The suit does not seek toexecute the decree 
made in the previous case, but purports to enforce 
the rights conferred upon the plaintiff by the deed of 
1924, which rights are materialiy different from the 
terms of the decree; 
_ (iv) the only matter previously decided was that the 
application for a personal decree made in December, 
193i, was barred by limitation. But in the sub- 
sequent case there was no issue as to limitation which 
can be aflected by the previous decision, which pro- 
ceeded upon tha special facts applicable to that ap- 
plication. Consequently, the rule of res judicata did 
not bar the suit; 

{v} apart from the consideration that the remedy 
by an application for a personal decree was not 
legally available to the plaintiff, there was no warrant 
for confining him to that remedy, or for depriving him 
of his right to bring a suit after the dismissal of hig 
application on the ground of limitation. Moreover, 
the doctrine of estoppel rests upon the principle that 
the pereon invoking it has relied upon a declaration, 
act, Or omission of another person, and has thereby 
been induced to change his position to his detriment’ 
There was no suggestion in this cass that the mort- 
gagee by making the application for a personal 
decrée led the mortgagors toact as they otherwise 
would not have acted, or to change, in any way, their 
position tc their prejudice; 

Avi) tha suit was not barred by limitation since 
thee was, before the expiration of six years, not only 

ayment by the Receiver on behalf of the debtors, 
ar also an acknowledgment of liability contained in 
the conveyance of March 14, 1928. This acknowledg- 
ment, satisfying as it did the requirements of s. 19 of 
the Limitation Act, gave a new period of six years 
from the date of the acknowledgment for instituting 


the suit. Praprumna Kumar MULLIGK v. KUMAR 
DINENDRA MULLICK PC 547 
——-——- Constructton—Sale-deed of land—Deed con- 


taining clause giving all external and internal 

rights to rendee—Sale, heid inciuaed rightin shami- 

lat—Circumstance of vendors quitting village and 
living twenty miles off, after sale, how far relevant 
in considering intention of vendor. 

P sola the property to N by a registered-deed 
Bpecitying the tielas by their numbers in the revenue 
reco1as aud giving the boundaries of the area, the 
southern buundary being described 23“ the area of 
the skomlat of the village.” Aker stating that the 
vendor had “nuw made an absolute sale of tne land 
measuring two hundred and seven kanals together 
with a share in the well and well gear "the deed 
of sale contained the folluwing material paseage — 
"The agreement is that ircm to-day's date the said 
vendee will enjoy possession of the land sold toge- 
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ther with the external and internal rights for ever. 
In future I have been left no concern or connection 
with the aforesaid land sold. The two thatched 
houses together with the four walls situate at the 
well which are owned by me shall also be considered 
as the property of the vendee. But I myself will 
remove the malba (materials), ¢ e, timber.” After 
the sale P resided in another village, twenty miles 
away and took no further conesrn with the land 
which he had sold or any rights connected with it ; 
and although there were two settlements and revi. 
sions of records subsequent to the sale P's heirs 
and successors displayed no interest in them : 

Held, {i} that the onus of proving thata salé of 
village land carried with it the right to a share of 
the shamilat lay on the vendee. 

41) that the clause clearly showed on the part of 
the vendor an intention to convey to the vendee not 
only the 207 kanais but also all rights and interests 
which he possessed in association with the 207 
kandls, including the right to a share in the shami- 
lat, The sale was nob only of ths 207%anals but 
also of “theexternal and internal fights for ever." 
and the words “external rights” were quite 
appropriate to include a right in respect ofthe 207 
kanals to participate in the ultimate partition of 
the shamalat. 

(tit) that the circumstances that the holding which 
was sold constituted the vendor's whole property in 
the village and that he subsequently quitted the 
village and showed no more interest in his former 
property are important indications of the vendor's 
intention and regard may be had to euch considera- 
tions in construing the unsophisticated convey- 
ancing of which this deed was an example and to 
which it would be unreasonable to apply the rigid 
canons of interpretation appropriate to the finished 
products of Lincoln's Inn. Aya Ram v mE, SETY 

CO 


Defamatlon—Absolute privilege — Person giving 
evidence in Court, if entitled to absolute privilege 
—Person alleging he has been defamed and not 
party to proceedings — Whether can complain 
without moving Court to make complaint—Criminal 
Procedure Code (Act V of 1898), s. 195. 
A person giving evidence in a Court of law is 

not entitied to an absolute privilege in respect of 

the statements which he makes and, consequenily, 
he is not immune from a complaint of defamation 
by reason of words uttered on oath in the witness- 
box. It cannot be held that inthe case of a person 
who alleges that he has been defamed and has not 
been a party to the proceedings at all, cannot move 
a Magistrate to entertain s complains in respect 
of defamation without moving the Gourt in which 
the statement was" made to make a complaint 
under s. 193 of the Griminal Procedure Code in 
respect of perjury committed before it. No doubt 
the Courts shouid be slow to admit complaints of 
defamation where the circumstances are such that 
the accusation is zeally one of perjury in which 
the Vourt should be moved ‘to make a complaint. 

But this will not apply wherethe party who alleges 

that he has been injured was not a party to the 

prceceedings at all, aud, the complainant is asking 
tor the redress of a personal grievance. CULoOTELAL 

v. PHULOAND Nag. 429 


Divorce—Admi:sions~Value of. 

The Court of Matrimunial Causes is most Icth to act 
upon sny admissions even ifthey may be sufficient 
to grant relief to the petitioner, WILLIAM HUDSON 9, 
Mes, K. M. WEBSTER Mad, 516 
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—Damages—Quanium of, if depends onmeans 
of cc=-espondent—Divorce Act (IV of 1869), s. 34. 
The means of the co-respondent have nothing to 

do with the question of the quantum of damages, 

CHARLES WAKEHEARST Peyton v. Mas, ADA PEYTON 

Lah..6548 B 

Decree for dissolution—Co-respondent ordered 
to pay damages not appealing against order— 
Petition for confirmation before High Court— 
Co-respondent, if can attack order for damages. 

here a decree for dissolution of marriage was 
passed and the ¢)-respondent ordered to pay damages 
and while the co-respondent did not appeal from 
the order in respect of damages, when the petition 
for confirmation of the decree came up before the 

High Oourt, he attacked the order: 

Held, that he was entitled to attack the order at 
that stage. CHARLES WAKEHEARST PEYTON v. Mrs. 
ADA PEYTON Lah. 6548 B 
Divorce Act (IV of1869), ss. 2, 19 (4)—Effect of 

amendment in 1926 — Parties domiciled outside 

India —Indian Courts, if have jurisdiction to 

declare nullity of marriage. 

Under s. 2, Divorce £ ct, as amended in 1926, 
Indian Courts have jurisdiction to make decrees of 
nullity of marriage, where conditions laid down in 
the section have bsen complied with, even in cases 
where parties-presenting the petition are not domicil- 
ed in India. Henrietta VIoLET WENKENBAOH v. 
Otto GUENTER WENKENBAC | Cal. 948 

88.18, 19 — Valid marriage — Conditions 
precedent, 

A ceremony of marriage ordinarily constitutes a 
binding marriage between the parties and subsists 
unless and until it is set aside on one or other of 
the grounds which igstify the annulling or setting 
aside cf a marriage. 

Before a valid marriage can be celebrated, both 
parties to such marriage must be either single or 
divorced or awidow or a widower and then only 
are they competent to enter into a valid marriage. 
If at the time of celebration of the marriage ceremony 
one or other of the parties had a spouse living and 
the earlier marriage has not been set aside, the 
later marriage is void ab initio, in other words it is 
no Marriage at all. 

A party to a marriage of which the other party was 
incompetent io join in the celebration of a valid 
ceremony because of the existence ofa previous hus- 
band or wife is entitled without any recourse to any 
Court to marry any one else becauce that particular 
marriage is not in Jawa marriage at all, WILLIAM 
Hupson v. Mrs. K M. WEBSTER Mad. 516 
——-—5. 19 (4) — Petition to declare marriage 

invalid under s. 19 (4)—Onus. 

Where it is sought to declare a marriage null and 
void under s. 19 (4) of the Divorce Act, the onus is on 
the petitioner to prove what he alleges, namely, that 
the previous marriage of the respondent was in full 
force and effec: and was not set aside when he mar- 
ried the respondent. WILLIAM HUDSON 9. Mrs. K. M. 
WEBSTER Mad. 516 
— 8. 34. SEE Divorce 6549556 
Easement—Acquisition by prescription—EHssentia/s. 
_ In order to acquire an easement by prescription it 
18 necessary that tha right must hive been en- 
Joyed in the character of an easement, andif the 
plaintiff was a part owner, he would enjoy as of right, 
not the easement but the soil itsalf. The rights even 
of a fractional owner extend to the whole property, 
and what is necessary is not unity of title but 
unity of possession to prevent acquisition of ease- 
ment, Keparuppin AHMAD V. Asparali Cal. 771 











GENERAL INDEX 


Easement—concld. 


Grant — Plaintiff part-owner of servient 
tenement—No division of it between himself and 
other co-sharers—Grant, if can be presumed. _ 
Where the plaintiff is part owner ofthe servient 

tenement and there is no division of the land as between 
himself and his co-sharers, he is entitled in law to 
possess along with his co-sharers every inch of land 
covered by the servient tenement and does not require 
any grant from his co-sharers to enable him to me 
ercise any act of possession and there can be no kan 

of granting an easement right when he isone of the 
owners himself. KEDARUDDIN AHMAD v AR Ga 771 
Easements Act (V of 1882), sd — Easement is 

cquired in land and not agatnst persons. 

The. Basements Act does not contemplate any 
acquisition of an easement against an occupier and 
not against an owner. An easement is acquired in 
the land and against one or more of the persons in- 
terested in the land. As e. 15 states that the 
right acquired by prescription shall be absolute, it is 
not possible to hold that such a right should exist 
only againstthe occupier and not against the ene 
Ifthe right is absolute, it must be a right in the lan 
itself and an absolute right against all persons 
connected with the land whether - aR oF kah 
occupiers. B. N. W. RAILWAY Co. v. PANDANG : gau 

s. 24—Rightof holder of dominant tenement 
to do such acts in pe peel as are 

ull enjoyment of easement. ; 

Further., = i his right to take water for ee 
rigating the inam lands could be put a hig oi 
than an easement he would be entitled under s. 
of the Easements Act,to do in the gervient tene- 
ment (that is, the bed of the channel) all acts rei 
sary to secure the full enjoyment of the easement sub- 
ject to the limitations indicated in that Sae 
Such acts on the part of the inamdar cannot be sai 
to amount to a tresspass so as to entitle the Gov- 
ernment to have an injunction restraining the pe 
dar from interfering with the bed of the channe 
in any manner. SEORETARYOF STATE FOR INDIA 3 
CO0UNGIL v. R.S. S. NARAYANA AYYAR Mad. 59 
Electric Power Boards Act (New aa a. 

s. 127. See Master and servant : 3 
Estoppel — Plaintiff allowing opposite party to 

proceed on footing he was suing in representative 

capacity — Whether estopped in contending in 
it it was not 30. 

Where. Pe ae the defendant to proceed 
with the suit on the footing that he wee ae 
him in a representative capacity, and having 
taken the chance of a decree in his favour i. 
three Courts, clear estoppel arises against the 
plaintiff to prevent him from contending later os 
in a subsequent suit that the opposite party was no 
represented in his own previous suit. There can be 
no stronger case of au absolute waiver or election or 
of conduct rendering it wholly inequitable to po 
him subsequently to resile from the position he pre- 
viously adopted GURUS..IDDAPPA ede 
BAUBMURUY GURUSHIDDAPPA CHENVIRAPPA ae 

—Hapert evidence—Comparison of hand- 
E a pa if can use itsown eyes—Opinion 
alue of. l 

the aT not E E to use its own eyes 
for the purpose of deciding whether certain 
handwritings placed before it are similar ae not. 
To hold the contrary would be to depun the oi 
of the function for which it exists of oe + 
puted facts placed before it. The opinion of experts 
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is only a piece ofevidence. The opinion of the 
Judge isthe decision inthe case. A Judge has to 
be satisfied thathe is entitled to take such assistance 
upon evidence as is available inthe circumstances 
of each case. Prasap Manto v. Jasona KOER 

Pat. 822 
~———~——_Intercepted letters—Copy of, tendered in 

evidence—-A dmissibility. 

The execution or authorship of a copy of inter- 
cepted letter as in the case ofany other document 
is a question of fact and may be proved like any 
other fact. The question whether the contents of a 
copy of intercepted letter used in evidence against 
an accused person could be acted upon must be 
determined on a consideration of other evidence in 
the case, documentary and oral. Jirenpra Nata 
GUPTA v. EMPEROR Cal. 977 SB 

Mutation proceeding excluded on the ground 
that Revenue Oficer who sanctioned them had not 
appeared as witness—Held, finding was vitiated. 

Where the question for decision was whether it 
bad been established that a woman had re-married by 
karewa before a certain date and in arriving at the 
finding that it was not established, the Judge excluded 
from consideration certain mutation proceedings 
on the ground that these proceedings had not been 
duly proved as the Revenue Officer who sanctioned 
the mutation had not appeared as a witness] in the 
case, and in these proceedings the woman had 
admitted that she had re-married, and that she 
was no longer entitled to hold the land in dispute 
for her life-time: 

Held, that the Judge had erred in excluding these 
mutation proceedings from consideration on the 
ground that the Reyenue Officer who sanctioned 
them had not appeared as a witness and that the 
finding had been vitiated by his refusal to take 
into consideration important documentary, evidence 
which was wrongly held to be inadmissible, RoDHAL 
v. ATRI Lah. 347 
Evidence Act (I of 1872), $. 10—Cipher Code— 

Absence of evidence to show that matters appearing 

from secret documents are associated with lawful 

purpose—Inference—Admissibility, 

Where ciphers or cipher lists are discovered in 
searches, the ciphers, provided they were properly 
decoded, arenot and cannot of course, he treated 
as acts, words or deeds of any particular person ; 
but the fact that they existed and that the names 
and addresses of a number of persons who were 
alleged to be parties to a conspiracy as charged, 
are mentioned inthem; the fact that they were in 
peculiar forms, such as was not likely to be used 
for any lawful purpose, taken along with other 
matters brought out in evidence, gives rise to a 
legitimate inference thatthe ciphers were prepared 
in connection with some unlawful purpose requiring 
secrecy; and in the absence of evidence that the 
matters appearing from the secret of documents 
were associated with some legitimate or lawful pur- 
pose, the ciphers are themselves materials afford- 
ing good reasons for infering that the names, ad- 
dresses and other matters appearing inthe ciphers 
‘were connectel with the furtherance of the objects 
of the conspiracy and as such evidence under s. 10, 
Evidence Act. JITENDRA Natu Gupray EMPEROR 

Cal. 9778S 8 
——~-—$.10— Document found in possession of 
accused charged with conspiracy Inference — 

S. 10, scope of —Document, of which writer is not 

known, found in possession of  accused— 

Admissibility. 

Section 10, Evidence Act, lays down not only the 
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rule applicable in this country, so far as leading 
evidence in cases of conspiracy is concerned, but 
has to be treated as a part of statute law in the 
matter of proof of existence of a conspiracy and 
vf the furtherance of its objects. ; 

So far as documents found in possession of a 
party are cancerned, possession and conduct create 
an inference that he was aware of its contents ; 
what sort of conduct would properly give rise to 
guch inference must necessarily depend en the facts 
of each case, Documents found in possession on 
search or otherwise areadmisgible in evidence if 
they satisfy any of these conditions, namely (4) 
they are in the handwriting of the party concemned, 
and (iz) they fall within the scope and operation 
of s. 10, Evidence Act. l 

A document of which the writer 1s not known, 
if found in the possession of a conspirator, would 
not by itself be admissible for the purpose of prov- 
ing the truth ofits contents as against other AC 
cused. The fact of possession would be evidence to 
show that the conspirator in whose possession it 
was found, had received and preserved it. The exe- 
cution and authorship of a document isa queg- 


tion of fact. Jrrenpra Natu GUPTA v. EMPRROR 
kah Cal. 977 S B 


5. 11—Recitals made by owners of property 
describing their property -— [televamey of. 

Where the recitale in deedsin respect of pro- 
perties by owners thereof, state that the lane on 
which their houses abut is a private street, the 
recitals are relevant under s. 11, Evidence Act, 
SaauKar ALI v MAJID ALI Lah. 259 


— 8, 45 —Expert evidence—Handwriting expert 
—Duty of Court. ae 
Expert P a in the cass or handwriting as: 

in thecase of other matters has to be received with 

caution, A comparison of handwriting 1s some- 
thing hazardous and inconclusive, and should „be 
made with care and caution in the light of assist- 
ance that may be available in the shape of expert 
evidence or arguments on behalf of parties concern- 
ed, or other ways ensuring 2. right decision. No 
hard and fast rule could possibly be laid down as 
tothe best method of arriving at &@ proper cons 
clusion on the question of similarity of handwriting. 

The rejection even in tote of an experts opinion 

would not exonerate the Court from the duty of 

coming to an independent finding on the question 
of an authorship of handwriting ; the Court has to 
examine the opinion and come to its own decision. 

The most important things are to examine the gene- 

ral characteristics, formation of letters, fixed. pen 

habits and mannerisms, and discern’ the identity of 
the writer. The identity or resemblance in hand- 
writing hasto befound out on the value of the 
effect of various considerations arising from indivi- 
dual characteristics and idiosyncracies which have 
been embodied in technical language of experts. 
It goes without saying that considerations that arise 
in the case of examination of continuous documents 
with a view to fix the identity of tbe writer, are 
different from those arising in the case ofsignatures 
on documents, or forged documents. Mere irregu- 
larities in matters of procedure in recording state- 
ments on different dates aud at different times can- 
not take away the value of the evidence of the ap- 





provers before the Court when it is found 
that it is in the main supported by other 
reliable evidence, documentary and oral. JITENDRA 
Natu GUPTA v. EMPEROR Cal.9778 B 
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of—Admissibility of direct evidence of husband 

or wife. 

Mere statements that a person isor is not mar- 
ried are not admissible under s. 5°, Evidence Act. 
What the Court wants under s, 50, Evidence Act, 
is opinion expressed by conduct of any parson who 
as a member of the family or otherwise hasspecial 
means of knowledge of tho relationship. 

The fuct of marriage may be proved by direct 
or indict evidence but it must be proved like 
any other fact. It must be proved that a woman 
is a man's wife and not his mistress. There may 
be proof of the actual marriage in fact, for instance, 
the direct evidence of an eye-witness and most cer- 
tainly should be included inthis category the evidence 
of the husband or wife, as to his or her part in 
the ceremony of marriage or of a register of mar- 
riages kept under the law, or there may be indirect 
evidence of marriage which is the kind of evidence 
governed by s 60, Evidence Act, or marriage may 
in certain cases be a matter of legal presumption 
under Muhammadan Law which is merely one way 
of proving marriage by indirect evidence, SECRETARY 
oF STATE v. MARIAM Sind 685 
ss. 65, 66—Notice under ss. 65, 66 — Object 

of—Secondary evidence Admissibility. 

The only purpose of a notice under gs, 65 and 
66, Evidence Act, isto give the party an opportu- 
nity by producing, if he pleases, the best evidence 
of its contents, Secondary evidence as provided by 
s. 65 is admissible when the party offering evidence 
of the contents of the document cannot for any 
reason not arising from his own default or neglect 
produce the original document in a reasonable time, 
JITENDRA Natu Gupta v, EMPEROR Cal. 977 8B 
—s. 90— Period of thirty years~From what 

date to be reckoned. 

The period of thirty years, unders. 90 ofthe Evi- 
dence Act, is to be reckoned, not from the date upon 
which the deed is filed in Court but from the date on 
which, it having been tendered in evidence, its 
genuineness or otherwise becomes subject of proof. 











Natya SINGH v. DALIP SINGH Lah, 402 
8.91 

Sze Promissory note 780 

Ser Registration Act, 1908, s 2(9), (b) 834 





—§. 91, lus. (b)—Suze on inadmissible pro- 
note—Contract contained wholly in pro-note—~ 
Plaintiff, whether precluded from proving debt 
andependently of pro-note. 

Where the contract is contained wholly in the 
pro-note, which is inadmissible in evidence the 
plaintiff will be precluded from proving the debt 
aliunde. R. K. Ranvau & Co. v. Matara Das 

Pesh. 803 
ss. 91, 92—Minor not party to pro-note— 

Obligation arising external to that under pro-note 

—Hridence Act (I of 18 2), ss. 91, 92, 

whether applu—Mznor, if can be sued. 

In a exse where the obligation is external to the 
obligation arising onthe making of the promissory 
note and the minor is not a party to the prc-note, 
the bar of ss. 91 and 92, Evidence Act, will not 
apply and a suit against the minor is maintainable, 
S. Mur. uswamI Maniacaran v. P., E, R, M., ANNAMALAI 
CuETTIAR FIRM Mad. 261 
—s. 92—Oral agreement varying amount of 

consideration statedin sale-deed — Admissibility 

—Coliateral distinct oral agreement on which deed 

is silent—Evidence as to, if admissible. 

Evidence to vary the amount of consideration 
mentioned in a registered sale-deed is inadmissible, 
and itsucha course was permissible, the protection 
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afforded by s. 92 of the Evidence Act would be com- 
pletely nullified. 

But evidence may begiven of a distinct and sepa- 
rate oral agreement upon a matter on which a written 
Contract is silent, and a party isentitled to enforce 
the same. Whether the oral agreement precede or 
be contemporancous with the agreement, is of no con- 
sequence, provided it beona distinct collateral 
matter. NAGENDRA Nanpinr Dasst v. Bahora Nata 
K:AMARU Cal. 1002 
S. 92— Practice — Onus — Evidence led— 

Onus is immaterial. 

Where both parties had led evidence bearing on 
the point which has been carefully considered by the 
Judge, the question ofonus isof no particular im- 
portance. SanDHURA SING I v. Kesar SINGH 

Lah. 228 
5. 92, proviso 3—Oral agreement pleaded 
directly contrary to contract—Admissibility. 

If the oral agreem2nt pleaded is directly con- 
tradictory to the termsof the contract itself which 
has been reduced to writing and does not form a 
condition precedent to the attaching of any obliga- 
tion under the contract, it is not admissible in 
evidence. Consequently, where the contract ig to 
execute a deed of release “whenever desired by 
you” and not “ whenever desir21 by you after the 
mortgage has been discharged ", the executant can- 
not subsequently set upanoral agreement that the 
release deed was tobe given only when the entire 
mortgage-debt was discharged as it does not come 
within proviso 3 to s 92, Evidence Act, and hence 
nut admissible in evidence. DoDLA Rami hEDDI v. 








DEVIRBDDI PaTTABHIRAMI REDDI Mad. 12 
S. 110 —Possesston to come within s. 110— 
Nature of -~ Suit against Government that 


plaintiff was owner of land—Held, evidence was 

not suficient to throw burdenof proof on to Govern- 

ment. 

Possession to come within the scope of s. 110 must 
be possession founded on a prima facie right, 

The plaintif instituted a suit for declaration that 
he was the owner oftheland in suit and for a con- 
sequential injunction. He adduced oral evidence to 
show that he had been using a large part of the land 
for tethering cattle and storing grass and had an 
otli there for a number of years. Healso proved that 
he had erected hedges to the south and west of the 
land : 

Held, that this evidence could not establish 
anything beyond undisturbed user for a certain 
period. The evidence did not suffice to prove such 
possession by the plaintiffas would justify an in- 
ference of title and was not enough to throw the 
burden of proof on tothe Government under s. 110, 
Evidence Act. Nor was the plaintiff's case strengthen- 
ed by any weakness ofthe defendant’s case. Suragr 
EULALI vy. SECRETARY OF STATE Bom. 327 
s. 114, Hius. Ses EVIDENCE Act, 1872, s. 133 

705 
s.116— Landlord and tenant — Estoppel— 

Denial of landlord's title—Applicability and scope 

of s. 116. 

fh distinct from a plea of eviction by title 
paramount—avalid and meritorious defence if made 
out—a plea by the lessee in a suit by the lessor, that 
the lessor has no right to property, has long been 
regarded as inept and incompetent in so far as it ig 
a denial that the lessor had any title at the date of 
his grant. KrisoNA Prosan Lau Sine aDzo y, 
BARABONI COAL CONOERN, LTD. PC 556 
———— §.116—Principle of s. 116, whether applies 

to disentitle tenant to dispute derivative title of 
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one claiming to have since become entitled to 
reversion. 

“The tenancy” under s. 116 does not begin afresh 
every time the interest of the tenant or of the land- 
lord devolves upon a new individual by succession or 
assignment. In India, where tena its may have oc- 
cupancy right and permanent or unlimited tenures 
are well-known, the application of s. 116 may not al- 
ways be clear. 

There is in English Oase-law some authority for the 
view that a tenant is only estopped from denying his 
landlord's title ifat the time when he took his lease 
he wasnot already in possession of the land. But in 
s. 116 the Indian legislature has formulated no such 
_eondition. The words “at the beginning of the 
tenancy” giveno ground for it. When a demise of 

land is madeand acted on, when the tenant proceeds 
to occupy and enjvy under the grant, gets the shelter 
of the grantor’s title and the benefit of his covenants, 
it is dificult to see why “during the continuance of 
the tenancy" he should be free of this form of estop- 
pel. “Tenant who has ocsupied but not entered” is 
a difficult notion to thrust into s. 116 and quite im- 
possible to find therein, KRISHNA Paosap DAL SINGHA 
Deo y. BARABONI Coan CONCEKN, LPD, PCG 556 
m 8, 116 — Section, whether deals with all kinds 
of estoppel—English Law as to estoppel. 

Section 116, Evidence Act, does not deal or profess 
to deal with all kinds of estoppel or cccasions of 
estoppel which may arise between landlord and 
tenant. It deals with one cardinal and simple estop- 
pel and states it first as applicable between landlord 
and tenant and then as between licensor and licensee, 
a distinction which oorresponds to that between the 
parties toan action for rent and the parties to an 
action for use and occupation. Whether during the 
currency of a term the tenant by attornmentto A 
who claims to havs the reversion, or the landlord by 
acceptance of rent from B who claims to be entitled 
totheterm is estopped from disputing the claim 
which. he has once admitted are important questions, 

but they äre instances of cases which are outside 

s. Ligaltogether; and it may well be that asin 
English Law the estoppel in such cases proceeds 
upon somewhat different grounds and is not wholly 
identical in character andina completeness with the 
case covered by the section. The section postulates 
that there is a tenancy still continuing, that it hed 
its beginning at a given date from a given landlord. 
It provides that neither a tenant nor anyone claiming 
through a tenant shall be heard todeny that that 
particular landlord had at that date a title to the 
property. In the ordinary case of a lease intended 
as a present demise—the section applies against the 
lessee, any assignee of the term and any sub-lessee or 
licensee. What all such persons are precluded from 
denying 18 that the lessor had a title at the date of 
the lease and there is no exception even for the case 
whore the lease itself discloses the defect of title. The 
principle doesnot apply to disentitle atenant to 
dispute the derivative title of one who claims to have 
since become entitled tothe reversion, though in such 

cases there may be other grounds -of estoppel, e.g, 

by attornment, acceptance of rent, etc. In this sense 

it is true enough that the principle only applies to the 
title of the landlord who “lət the tenant in” as dig- 
tinct from any other person claiming to be reversioner, 

Nor does the principle apply to prevent a tenant 

from pleading that the titleof the original lessor has 

since come toanend. KRISHNA Prosap Lat SINGHA 

Deo v. BaRaBont COAL Concern, LTD, PGC 556 

ss. 133, 114—Tainted evidence, if sufficient 

for corroboration, 
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Corroboration means independent testimony. Where 
it is required, it is necessary because the evidence 
sought to be corroborated is in soms way unreliable. 
When in the case of an accomplice it is desirable 
because the accomplice's evidence comes from a tainted 
source, the nature of the corroboration required is 
not mere evidenceofa tainted kind but fresh evi- 
dence of an untainted kind. Naa Aune Ps v. Em- 
PEROR Rang. 705 
——~—-— 65. 133, 114 iHus.—Corroboration, rules as 

to, discussed — Uncorroborated testimony of 

accomplice — Value of-— Independent testimony, 
neessity of. 

In the Illustrations to s. 114, Evidence Act, it ig 
pointed out that the Court may presume that an 
accomplice is unworthy of credit unless he is cor- 
roborated in material particulars: and English prac- 
tice has proceeded upon exactly the same footing. It 
isa rule of practice not a rule of law, for to make a 
hard and fast rule would be to fetter the Court when 
a vompetent witness is before it. The rule of law 
says he is competent to give evidences, and the rule 
of practice siysit is almost always unsafe to convict 
upon his testimony alone. But the rule of law to 
this extent triumphs over the rule of practice that if 
special circumstances exist which render it safe 
in an exceptional case to act upon the uncorroborated 
testimony ofan accomplice and upon that alone, the 
Court will not merely for the reason that the con- 
viction proceeds upon such uncorroborated testimony 
say that the conviction isillegal, This is the plain 
meaning of 3. 133. 

There is nothing whatever in the Evidence Act to 
suggest that the word ‘corroboration’ in British India 
has a specialized and different meaning from that 
which it bears in other parts of the British Empire 
Nea AUNG PE v. Eupsaor Rang. 705 

3.167 — Finding of fact based on legal 
evidence — Whether binding in second appeal, even 
if inadmissible evidence has been admitted. 

So longas there is legal evidences onthe record in 
support ofthe finding of fact recorded by the lower 
Appellate Court, the finding would be binding in 
second appeal even though the lower Court has ad- 
mittel inadmissible evidences MUHAMMAD ALI v, 
LABA SINGA Lah. 340 
Execution—A awarded compensation in Criminal 

Court—-Amount deposited in Criminal Court—Civil 

suit by B against A—Attachment by B of deposit, 

before judgment—A asking Court to give the 
amount to be decreed against him, from deposit— 

Such statement, if umounts to an assignment—Sub- 

sequent suit and attachment before judgment of 

same deposit by another creditor C of A—Decree 

—C claiming deposit for himself on ground that 

there was no execution in B's decree—B’s rights, 

af affected. 

A sum of Rs. 1,000 was awarded by the Magis- 
trate to A out of the fiue to be paid by the accused 
in a defamation case Before A could recover that 
amount, one of his creditors B, instituted a suit, in the 
Court of Munsif, claiming, inter alia, a sumof Rs 451, 
and took out attachment befure judgment under 
the Uourt’s under and had the aforesaid sum of 
Rs. 1,000 attached. On the date the case was fixed 
A stated through his Counsel, admitting the claim 
of B to Rs. 431, that out of Rs. 1,000, which stood 
to his credit in the Criminal Court and which had 
been attached before judgment, Rs. 451 be sent for 
and given to Bin satisfaction of the decree which 
was or was to be passed thatday. The order of the 
Court passed on this statement, was that a decree 
under O. XII, r. 6, Civil Procedure Code, be passed 
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and the sumof Rs. 451 attached before judgment 
be requisitioned from the Court of the Joint Magis- 
trate. In the meantime, C who was also a creditor 
of A, instituted a suit for recovery of Rs. 1,010, 
obtainai attachment before judgment of thesum of 
Rs 1,00) standing to the credit of the debtor inthe 
Court of the Magistrate A decree was passed in 
favour of C who thereupon claimed the entire de- 
posit contending that there was no execution ap- 
plicatio? pending in B's decree: 

Held, that since there was an assignment of his 
right by A to B to recover Rs. 451 from deposit 
and the Court which had the domain over it had 
effected that assignment B got an absolute right in 
respect of that sum which could not be affected by 
C's rights : 

Held, further that even if A's admission in B's 
favour did not amount to an assignment, it amount- 
ed toa charge and as such C's claim could not have 
preference over that charge, Ram Govinp PANDEY 
v. BRIJ Ratan Das All, 836 


~—Bona fide purchaser at sale—Whether 
affected by reversal of decree—Rule, if applies 
when sale held on wrong day and set aside—Court’s 
power to order restitution by way of re-delivery 
of property sold—Civil Procedure Code (Act V of 

1903), ss. 151, 144. 

No doubt it is a well recognised rule that a 
bona fide purchaser at a sale held under a Court’s 
decree or order which is subsequently reversed is 
not affected by the reversal and the remedy by way 
of restitution does not lie against him, but this 
rule has no application to cases where through a 
mistake or material irregularity of the Court the 
property has been sold such as when one property 
has been attached and another has been sold or 
where the property was sold on one date whereas 
it ought to have been sold on another date. In 
such cases restitution is ordered not strictly 
under s lid butunder the inherent power of the 
Qourt under s. 151, Civil Procedure Code The Court 
can also grant restitution of the profits of the said 
property. RAD. A Bar MAHARANER SA IBA v. JAGA- 
NANDHA NAIDU Mad. 783 


——-— Death of decree-holder pending execution— 
Application for substitution— All representatives 
not included — Order consigning proceedings to 
record room—Hffect of~-Order, if amounts to dis- 
missal—Civil Procedure Code (Act V of 1908), 
0. XXI,r. 57. 

Where in execution proceedings, finding that all 
representatives of the deceased decres-holder were 
not included in the application for substitution, the 
Court passes an order consigning the application to 
the record room, though attachment is to remain in 
force, the order is erroneous to the extent that in- 
stead of consigning the application to the record 
room, the Court should have got it amended. But 
the order isnot tantamount to dismissal of the ap- 
plication, nor has it the effect of terminating the 
prior attachment. The effect of itis only that the 
execution procesdings stand adjourned sine die. 
MANGAL SING | v. SAGAR Lah. 255 
Effect of attachment before judgment. 

Attachment before judgment or otherwise does not 
create any interest in favour of the attaching oredi- 
tor. It merely amounts to the property attached 
being held by the Court in its own custody. So 
long as the attachment subsists, the judgment- 
debtor cannot exercise any disposing power over it 
except with the leave of the Court, Ram GOVIND 
PANDEY v, BRIJ Ratan Das All. 836 
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Imprisonment 
legality of. 
Judgment-debtor cannot be imprisoned for more 

than 6 months, in execution ofa decree. Such an 
order is illegal. SARDAR K JAN v, SUNDER SING i 

Lah. 613 

Judgment-debtor dying during pendency of 

appeal before Privy Council — Heirs not brought on 

record—Decree—Haxecution — Decree, if can be eze- 

cuted against property of deceasedin hands of heirs 

—Civil Procedure Code (Act V of 1908), s. 53. 

A decree passed in appeal before the Privy Council, 
during pendency of which the judgment-debtor dies 
and his heirs are not substituted, is not a nullity and 
can be executed against the property of the deceased 
coming into the hands of his sons, as provided by s. 53, 
Oivil Procedure Oode. Guastram MARWARI v, SHIBA 
PRASAD SINGH Pat. 872 


————Order of arrest of judgment-debtor —Appeal, 

if lies—Civil Procedure Code (Act V of 1908), s 47. 
. An order issuing a warrant forthe arrest ofa 
judgment-debtor in execution of a decree, is appeal- 
able as a decree. SARDAR Kuan v. BUNDER BINGA 

Lah. 613 

Prior applicatio. dismissed Jor some reason 

subsequently found to be untenable — Subsequent 

application, if can be deemed to be one for its 
revival. 

Where the former execution application was ds- 
missed finally but for some reason (not due to any 
default or neglect on the part of the applicant) 
which subsequently turned out to be untenable, the 
later execution application would be deemed to be one 
for a revival of the former one. K. M M. PALANIAPPA 
OHETTIAR v. RAMASWAMI SERVAI Aad. 673 


Several applications pending against same 
judgmont-debtor—All decree-holders asking for 
execution by temporary alienation of land—Proper 
course to be followed. 
When several applications for execution are 
pending against the same Judgment-debtor, and all 
the applications have been made within the time 
required to give them aright to share in any rea- 
lizations, it is obviously inequitable to adopt a 
form of execution which will favour one of the 
decree-holders at the expense of the rest; and where 
all decree-holders ask for execution by temporary 
alienation of the judgment-debtor’s land, the proper 
couise for the Court isto refer all the applications 
to the Collector and to ask him to suggest a method 
of temporary alienation which will provideas far 
as possible for the satisfactiun of these decrees, 
Frem Baana Ram-Harr Kis an v. B AGWAN SINGH 
Lah, 511 
—-——Surety—Liability of Order not reserving 
right to proceed against surety — Time given to 


for more than 6 months, 











principal debtor—Surety, tf absolved from 
liability. 
During the trial of a suit, the respondent 


furnished security for the decree amount in case 
the plaintiff was successful. Decree was passed and 
in execution by the decree-holder, an order was 
passed that the judgment-debtor agreed to deposit 
a certain amount by a certain date and to pay an 
amount on the first of each month, that Pleader for 
the decree-holder agreed and that there would be 
no execution unless the judgment-debtor defaulted : 
Held, that the efect of the order was that the 
surely was discharged and that the right to proceed 
against the surety not having been reserved the 
general iule applied that the giving of time 
of the principal debtor absolves the surety 
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TUMMALAKUNTA KRISHTAPPA v. BATRASALA ApINA- 

RAYANAPPA Mad, 671 

Family settlement —Nature of— Dispute, whether 
should be in existence — Held, there was family 
settlement and plaintiff was bound by it. 

A family settlement is binding between the parties, 
and they cannot be allowed to resile from it It is 
not absolutely necessary for a valid family settlement 
that there must be disputes in existence at the time 
. when the settlement is arrived at. If in order to 
prevent the arising of such disputes and in order to 
secure peace and happiness in the family, the parties 
arrive at a settlement among themselves, the settle- 
ment arrived at must be deemed to be valid. 

Held, taking all the circumstanccs of the case that 
the mutation proceedings in question were based 
on & family settlement and the plaintiff was bound 
by it. SITAL SINGA v. KALKA SINGH Oudh 899 
‘Fraud. Sse Minor 513 
Gift—Gift over not merely by way of defeasance— 

Effect. 

The presence of a gift over which is not a mere 
gift br way of defeasance is an indication that the 
prior gift was only of a limited interest. PAVANI 
BUBBAMMA V. ARUMALA Rama NAIDU Mad. 823 
Government of indila Act, 1919(9 & 10 Geo. 

V,c.101), 8.107. Sze Civil Procedure Code, 

1908, O. Xf, r.1 687 
Grant— Lost grant—Presumption that Crown by lost 

grant deprived itself of power totaz property of 

subject— Legality. 

The law may presume the existence of a grant 
which has been lost where it is sought to disturb a 
person in the enjoyment of a right which he and his 
predecessors have immemorially enjoyed, but itis a 
different thing to seek to presume thatthe Crown has 
by some lost grant deprived itself of the prerogative 
power totaxthe property of its subjects. KAMALA 
Vanoost Ma. ARAJ v. COLLECTOR or Bompay PC778 
Guardian and ward—Plenary powers exercised 

by District Judge over. guardian— Limits within 

which it should be exercised ~—Arbitrary exercise 
of powers condemned. 

It is not at all uncommon that drastic action is 
taken and plenary powers exercised by District 
Judges over the guardians appointed by them, for the 
purpose of looking after the interest of the minors 
Committed to their care. The exercise of such 
powers should be kept within limits provided by law, 
and should not be wholly arbitrary, made before 
necessary enquiries ure held in the manner provided 
by law. When such an arbitrary and unjustifiable 
order is mide, it will be set aside by the High Gourt. 
MORINI SUNDARI v. DISTRICT JUDGE, Murs IDABAD 

< Cal. 912 
Guardians and Wards Act (VIN of 1890), $. 29— 

Advancing money with sanction—Security of 

minor's propercy—Inquiry as to necessity, if 

essential. 

A person who advances money to a guardian on 
a mortgage of the minor's property, effected under 
sanction of the Guardian Court is entitled to trust 
the Court's sanction and is not bound to go behind 
it and enquire asto the expediency or necessity 
of the loan for the benefit of the minor's estate, 
unless there was fraud or underhand dealing, to 
which the mortgagee wasa party. Bris Ras Saran 
J. ALLIANCE BANK, SIMLA, LTD, Lah. 157 

Hindu Law—Adoption—Invalid udoption—Hyffeut 
of-—-Widow adopting—-Adoption declared invalid— 

Existence of invalidly adopted son—Whether an 

impediment to subsequent adoption. 

The existence of an invalidly adopted son is no 
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impediment to the subsequent adoption, inasmuch 
as upon a declaration that the adoption is invalid, 
a person to whom the adoption is made would be 
regarded as sonless and his widow would then 
be competent to adopt a son to him. Rania 
Hamprrrao PATIL v. DINKARRAO HAMBIRRAO PATIL 
Bom. 316 
— m Usual course of inheritance sought 
tobe changed on alleged ground of adoption— 

Burden of proof. Ri 

In the general case whero it is sought to change 
the usual course of inheritance on the alleged 
ground of an adoption having been mada it is 
clearly upon the party setting up that title againgt 
the entrance of the legal heir to prove the adoption 
both as regards the power ofthe adoptor to adopt 
and also as regards the fact of the adoption if it be 
questioned. Lau HARIHAR PRATAP Bakusa SINGH v. 
BAJRANG BAHADUR Sines PC 551 
m —-- Alienation — Father bequeathing his self- 

acquired property to son, by will—Son if can 

alienate tt for his own purposes. 

Self-acquired property bequeathed by a father to a 
son by a will becomes in the hands of the devisee the 
son, his self-acquired prop?rty and he can alienate 
such property for his own purposes. JAI PRAKASH v. 
Messrs. Ia AGWAN Das & Co. All. 761 
Father — Subsequently adopted son, 

if can challenge. 

Under Hindu Law, it is not open to an adopted 
son to challenge an alienation by his adoptive 
father prior to adoption, on the ground of want of 
family necessity, where at the time of. the aliena- 
tion the father was the sole owner of the property. 
Bris RAJ SARAN V, ALLIANCE BANK, SIMLS, LTD 

Lah. 157 
: Share of co-purcener in danger of 
being sold in execution—Alrenation by manager— 

Whether for legal necessity or for benefit of estate 

~ Doctrine of venefit of estate—Scope of—New 

business and liability of minors— Principles to Le 
followed. < 

The danger of the share of one of the co-parceners 
in a joint family being sold in execution to a 
stranger is not such as to give rise to a legal neces- 
sity ; nor is it for the benetit to the estate which 
would entitl the manager to alienate the joint 
family property sa asto bind the interests of both 
the adult aud the minor co-parceners. The expres- 
sion ‘ benefit of the estate” is not intended to in- 
clude every transaction which is aivantageous or 
which a prudent owner will carry out in Connection 
with hiscwn estate and this expression is nob neces- 
sarily limited to a transaction which. is of a charac- 
ter to protect or preserve the propaity of the owner. 

The general principle enunciated in Hunooman- 
persaud Pandey v. Babooee Munraj Koonweree’s case 
6 M. I A, 393, must, accurdingly, be, regarded as 
modified by the decisions relating to a minor's 
liability in the case of a new business such as 
Sanyast Charan Mandal v. Krishnadhan Banerji, 
49 I. A. 103, and Benares Bank, Ltd. v. Hari Naran, 
591A. 30U. Sap ao AND NAVALGJAND v. BAMBOO 
GYANUBA BHog Bom. 153 

Debts—Deseription of property as self- 
acquisition of father—Creditor's right to sell sons 
shures also if property happens tv be joint family 
property. 

In the case of a moitgage executed by a Hindu 
futher, the mere description of the property in the 
mortgage deed as the self-acquisition of the father 
does not necessarily lead to the conclusion that the 
son's interests in the property, if any, on the assump- 
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tion thetit was joint family property.was not 
intended to be made liable. SHANMUKUM v. Naout 
AMMAL Mad. 26 
——Dehts—Legal_ necessity — Mortgage by 
grandfather of joint family property — Money 
borrowed for assisting Police in prosecution of son 

—Grandsons, how far liable — Doctrine of pious 

obligation Applicability. 

Money spent in assisting a particular pro- 
secution ewhich can bring no definite benefit to the 
family atall but is undertaken either to satisfy 
feelings of revenge or feelings of prestige cannot be 
considered as legally binding upon all the members 
ofethe family. 


The first defendant executed a mortgage of joint , 


family property belonging to him and his grandsons 
defendants Nos. 2and 3; the purpose for which 
the money was borrowed was recited to be to pay 
an Advocate who was engaged to assist the Police 
in prosecuting @man accused of having murdered 
the ist defendant's son, who was also the father of 
defendants Nos. 2 and 3: 

H eld, that taking the words ‘necessity’ and ‘family 
benefit’ in their ordinary sense, it could not be 
held that the debte incurred could be binding on 
the family. But the mortgagee could havea mort- 
gage decree against the Ist -defendant's share of 
the family property; and as against defendants 
Nos, 2 and 3 since the debt incurred was clearly 
neither illegal nor immoral and they were bound’ by 


the doctrine of pious obligation to discharge it, he - 


could have a decree against such of the assets of the 

family as had comeor may come in their hands. 
MARUTHAPPA SERVAT Vv, NIRAIKULATAAN SERVAI 

Mad 292 

——— mama Manager—Manager borrowing money 

for ancestral family shop—~Liability of manager, 

` extent of —Liability of other co-parceners, extent of. 

In the case of debts contracted by amanager in 
pursuance of his implied authority in the ordinary 
course of the family business, the manager is liable 
to the extent of his share in the joint family prop- 
erty and also personally, that is to say, his sepa- 
rate property is also liable. But as regards the 
other co-parceners, they are liable only to the extent 
of their interest inthe family property unless in 
the case of an adult co-parcener, the contract has 
really been entered into by them as well as by the 
manager or has subsequently been ratified by them 
directly or impliedly by conduct. Sueo Ram v. Lura 
Ram Lah, 876 
~~ Son's liability —Illegal debts— Sub- 

scriptions recewed by father for conducting lottery 

—~Non-liability of sons for re-payment. 

Though a Hindu father who has received monies 
from subscribers for conducting a lottery is bound 
to return the subscriptions in spite of the fact 
that the transaction is an illegal one, his sons 
are not liable to pay such amounts back out of the 
joint family property that comes into their hands 
on the father’s death. MurnusaMI SERVAI 2. 
MYTHEEN Picsar ROWTEER Mad. 525 
. A Son's pious obligation to discharge 

father's debts, whether applies to cases where 

father was only a junior member when contracting 
the debt—Morigage by Hindu father while a junior 
member—Creditor's right to sell son's shares. 

The Pious obligation of a Hindu son to pay his 
father's debts is not confined to casesin which the 
father happens also to be the manager. 

Where a Hindu father who is only a juniormember 
of a joint family executes a mortgage of joint family 
property the mortgagee can attach and sell not only 
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the father’s share inthe mortgaged property but also 
his son’s shares for satisfying the father's debt, and 
for this purpose it makes no difference that the father 
was only a junior member of thefamily at the time 
of the execution of the mortgage. The true basis of 
the son's obligation isthe relationship of father 
and son and not the accident of the father being the 
manager ofthe joint family. SHANMUKAM 9. Nacu 
AMMAL Mad, 26 


—_~——F a Mily custom — Primogeniture — It 
depends on nature of estate—-Burden of proving 
state of primogeniture. 

Primogeniture is the prerogative enjoyed by the 
eldest son, through law or custom, to succeed to his 
ancestor's inheritance in preference to his younger 
children. The normal state of a Hindu family is 
joint, and primogeniture depends upon usage or in 
some cases on the nature of theestate. In cases of 
big zemindaries and what are known as Raj, the 
burden of proving that they passed by primogeniture 
is comparatively easy to discharge, but in other cases 
the burden is on the party who sets up the case of 
primogeniture, to prove that there isa family custom 
by which the eldest son succeeds to the exclusion of the 
younger. DATTATRAYA DIGAMBAR PaNOHWADKAR 2. 
PRABHAKAR RAMKRISANA PANCAWADKAR Bom. 81 
impartible estate—Accretions — Holder, 

whether can incorporate self-acquired immovable 

property with parent estate by declaration of 
tntentton. 

Unless the power is excluded by statute or cus- 
tom, the holder of a customary impartible estate 
can by declaration of his intention, incorporate 
with the estate self-acquired immovable property, 
and thereupon the property so acquired accretes to 
the estate and is impressed with all its incidents, 
including a custom of descent by primogeniture, 
The absence of any indication of intention to treat 
the acquired property as separate can lead to no 
inference of an intention on his part to incorporate 
them in the impartible Raj. The mere fact of joint 
accounts and joint employees being kept for the 
two estates is not sufficient to establish any inten- 
tion to incorporate the self-acquired property with 
the parent estate. HARGOVIND SINGH v. COLLECTOR OP 
ETAn All, 744 


— Succession to impartible estate—Sur- 
vivorship from one line to another according to 
primogeniture — Devolution of  estaie— Joint 
ancestral impartible estate sold for arrears of 
revenue--Government purchasing ùt but after 
three years relinquishing proprietary  rights—No 
formal re-grant of sanad—~Surplus revenue of these 
three years handed over to owner —Estate, whether 
reverts to original status. 

Where the impartible estate is ancestral, the 
successor to the estate in a joint family governed 
by the Mitekshura is designated by survivorship. 
The estate passes by survivorship from one line to 
another according to primogeniture, and devolves not 
on the member nearest in blood but on the eldest 
member of the senior branch. 

Government purchased a joint impartible estate 
descendible to a single heir, which was put to 
gale for arrears of revenue, Three years after, after 
relinquishing its proprietary rights, the Govern- 
ment restored it to the owner. There was no formal 
re-grant of sanad. The surplus of the revenue col- 
lected during ths three years was refunded to the 
owner ; 

Held, that the Raj reverted to its original status 
as a joint ancestral estate and became re-impressed 





f INDIAN CASES ` 


Hindu Law—contd, 


with all the incidents of such an estate. HARGOVIND 


SINGH Oe ae oF [TAH All. 744 
———-Jolnt family.” See Transf fP 
Act, 1882, 5. 43 Sen Doe 


—— Blending of ancestral and separate 
property—Onus to prove, on whom lies—Father 
spending portion of earnings for maintenance of 
family—W hether proves such blending—Mere non- 
production of accounts—Effect—Adverse. inference, 
tf can be drawn, 

Where there is a nucleus of joint family pro- 
perty,the onus will no doubt be on the father 
in the first instance to prove that the acquisition 
of the properties which he claims to be his 
separate property was-not made out of the income 
from the jointfamily property. But where it is 
clear that the income from the joint family pro- 
perties would not have sufficed even for the main- 
tenance of the family, there is no: basis for any 
presumption that the acquisitions must have been 
made from out ofthe income of the joint property. 
It is not correct to say that a father who earns 
can spend any portion of his earnings for the 
maintenance of his family only under peril of 
losing his control even over the balance remaining 
in his hands. It is only by an overt act leading 
to an inference of an intention to abandon his control 
even over the surplus moneys in his hands that 
an intention tothrow that portion of his earn- 
ings into the joint stock can be heldto be estab- 
lished. In such cases.the onus is upon the other 
petty to prove that the earning member had re- 
inquished his separate right over his earnings 
and the mere fact that he has spent a portion 
thereof for the maintenance of his family cannot 
to a Hindu mind suggest the inference that he did 
not intend to retain even the balance under his 
control. 

The inference from the non production of accounts 
can only be drawn in the light of the other cir- 
_ cumstances appearing in the case. From mere non- 
production of accounts by the father no adverse 
inference can be drawn when facts prove the other 
way. SANDANAM PILLAI v. SoMASUNDARAM QHETTIAR 

Mad. 325 

—— r New businéss — Manager, if can 

impose liability and risk of new business started by 
him and other adult members on minors. - 

The manager ofa joint Hindu family cannot im- 
pose upon a minor member of the family the risk 
and liability of a new business started by himself 
and theother adult members. SABHAOHAND NAYAL- 
OHAND v, SamBHoo GYANOBA B. oJ Bom. 153 
ae Suit on promissory note executed by 

manager for debt incurred in trade started by him 

—Death of manager pending suit—Undivided 

minor nephews tmpleaded as legal representatives 

and decree passed against them—Omission of 
guardian ad litem to object—Decree, whether bind- 
ing on minor. 

On the death of the maker of a promissory note 
the cause of action on the note would survive only 
against his legal representatives in the strict senge 
i. ¢., his heirs-at-law and not against the sur- 
viving members of the joint family other than the 
sons, even though they may be equally liable with 
the maker for the debt represented by the note. 

Where a suit was instituted against a Hindu 
manager on a promissory note executed by him 
towards the price ofrubies purchased to conduct a 
ruby trade started by him and on his death his 
minor undivided nephews were impleaded as hig 
legal representatives and a decree was passed against 
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them without any objection being raised by their 
guardian ad litem: 
Held, that the guardian ad litem was guilty of gross 
negligence in not disputing their liability and the 
minors were entitled to obtain a declaration that 
the decree was not binding, upon them. SUBBRATNAM 

C HSETTIAR v. GUNAVATHALAL VIDYASANKAR 
Mad. 694 


. Maintenance—Grandfather, if liable to 
maintain grandsons when father is alive 
The liability to maintain grandsons in the presence 
of their father, arises only owing to the possession by 
the grandfather of joint family property, otherwise 
he is not personally liable to maintain his mor 
grandsons. ` RAM Das v LAOHHMAN Das Lah. 321 


Rights of wife. e 

The wife has, no doubt, a personal claim fer 
maintenance against her husband independently of 
the possession of any property, but that does not 
exclude the liability of the co-parcenery property to 
provide for her maintenance, at any rate when the 
whole family property is made the subject of a 
partition between the father and the sons. Ku. 
Kr, KM. KUPPAN OSETTIAR v. Masa GounDAN 

Mad. 400 

Widow— Right of residence, tf lost 

by grant of maintenance—Right, nature of. : 

A Hindu widow's’ right of residence is a right to 
accommodation reasonable for her needs in view of 
her status in life. By the ‘fact that maintenance is 
granted toa widow, she does not lose her right to 
live in her husband's house. GURDEVI v. Ram Cranp 
HIRANAND KHATRI Pesh., 394 
Minority and guardianship—Contract by 
guardian in his name and not for minor— Decree, 
against minor's estate, if can be passed. 
If the contract is entered into by the guardian 








——— “aaa ma 








‘in his own name and does not purport to be on 


behalf of the minor, no decree can be passed against 

the estate of the minor on such a contract. 

S MutHuswami MANIAGARAN v. P., E. R. M, ANNAMALAI 

O.ETTIAR FIRM Mad. 261 

Contract fastening liability on 
minor's estate—Lissentral requisites. 

The two essential requisites for fastening the 
liability on the estate on a contract entered 
into by the guardian apart from any question of 
necessaries are that the liability must be ons 
imposed by the personal law and that the contract 
should purport to be on behalf of the minor. 
Therefore, the test isnot a mere question of bonefit 
nor the mere fact that the debt was incurred for 
necessary purposes. 

Although a guardian may under certain circum- 
stances sell or charge his ward's property, he can- 
not bind his ward personally by a simple contract 
debt, by a covenant or by any promise to pay 
money or damages, unless snch promise is made 
merely to pay or to keep alive a debt for. which 





the ward's property was liable. 5. MUT. USWAMI 
MantaGaRan v. P, Ji, R. M. ANNAMALAI ChETIIAR 
FIRM Mad. 261 

— Guardian, if can impose personal 





liability on minor by contract. 

It is settled law that a guardian has no pcwer 
to make contracts inthe name of his ward so as to 
impose a personal liability upon him and that a 
minor cannot be bound by contracts entered into by 
the guardian which do not purport to chaige his 
estate. S.Mut.uswamMI Maniacaran v. P. E. R.M. 
ANNAMALI CHETTIAR FIRM f Mad. 261 
———— Partitlon— Claim for joint possession or 
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enjoyment by rotation — Article applicable— 

Limitation Act (IX of 1908), Sch. I, Arts. 127, 144. 

The Hindu law-givers class a right to perform 
service and worship of the idol as c)-pareenary pro- 
perty. And there is no distinction between it and 
any other ordinary joint family immovable property, 
except perhaps, as to the capability of being partition- 
ed by metes and bounds Obviously such right is 
incapable of being partitioned by metes and bounds, 
But whenethe claim as to either joint possession or 
enjoyment by turns or rotation is'made, the case 
must stand in the same way asa claimto immovable 
property, ahd the article applicable would be 
Arb 127, Limitation Act, rather than Art. 144, 
Dattatraya DIGAMBAR PANCHWADKAR 9 PRABHAKAR 
RAMKRIS .NA PANGaWADKAR Bom. 81 
Partitlon—Decree against father, if can be 

executed against shares of sons or property given 

to aie Civil Procedure Code (Act V of 1908), 

s. 

Where on a partition between the father and sons 
certain property is allotted for benefit of the wife 
and daughters with remainder over to the sons, 
the father does not have the power of disposing 
that property within the meaning of s. 60, Civil 
Procedure Code and it cannot be proceeded against 
in execution of a decree obtained against the father. 
_ Km, Kr. Km. Kuppan OHETTIAR v, Masa Gounpan 

Mad. 400 
- Father's power of sale— Limits. 

A Hindu father’s power of sale for his debts ex- 
ists only so long as the joint family remains 
undivided. Consequently, after a division in status 
the father’s creditor cannot, any more than the 
Official Assignee, claim that the property is saleable 
by the father and, therefore, attachable by himself. 

If the father’s power to sell is at an end once 
there is a genuine partition, it is not material for 
the purpose of execution proceedings to consider 
whether the partition is bona fide or not, in the 
sense that it has made sufficient provision for the 
discharge of the father’s debts. Km. Kr, Km. Kuppan 
OHETTIAR v. Masa QOUNDAN Mad. 400 
——~ — Partition, how effected. 

In effecting partition between co-parceners, all 
equities arising between them by reason of their 
eparate holding or alienations and other circum- 
stances have to be enforced, and partition should ba 
made subject to such equities. DATTATRAYA DIGAMBAR 
PANCHWADKAR v. PRABHAKAR RAMKRISHNA PANOHWADKAR 

Bom. 81 
Place of worship — Whole building 
not dedicated to idol~ Building, if partible— Right 
to perform service and worship of idol, whether 
partible by metes and beunds. 





te tr ma 








— 








Ordinarily, according tothe old Hindu Law (Manu, 


Ohap. 9, Verse 19) a place of worship is indivisible, 
Modern custom, however, as established by decisions 
of the Courts has sanctioned such partition as can be 
had of such property, generally by means of a perfor- 
mance of the duties of the office and the enjoyment of 
the emoluments by the co-parceners in rotation, 
This would apply to such portion of the building as 
is exclusively set apart for the idol and its worship. 
But where the rest of the building is treated like any 
other joint property, rented or let out to others or 
used by members or their residence there can 
. be no objection to partition it among the co- 
parceners, if it can be done without destroying the 
intrinsic value of it. Wherein a partition suit the 
question is whether a place of worship is partible 
there being no suggestion that the building as a whole 
“was dedicated to the idol, in the absence of dedica- 


_parties and their dealings inter se 


GENERAL INDEX li 


Hindu Law —contd. 


tion of the building for the worship of the family 
idol, the building cannot be excluded from partition 
merely because it is used for the idol. DATTATRAYA 
DIGAMBAR PANCAWADKAR Y PRABHAKAR RAMKRISHNA 
PANOHWADKAR Bom. 81 
Partitlon—Unequivocal intention to separate, 

whether enough--Institutton of suit, whether 

evidence of intention 
- To effect a partition all that is necessary is a clear 
and unequivocal intention on the part of the co-par- 
ceners to sever their joint status and to hold their 
shares in severalty. No writing is necessary and 
the intention may be proved by evidence of surround- 
ing circumstances, and particularly conduct of the 
after the alleged 
partition, A suit instituted by one co-parcener for 
partition against his other co-parceners effects sever- 
ance among them, and would he strong evidence of 
the intention of the parties to sever, unless the suit 
is withdrawn before the trial and not proceeded with, 
and the parties agree to continue to be joint as 
before. DATTATRAYA DIGAMBAR PANC.WADKAR 2. 
PRABHAKAR RAMKRISHNA PANCaWADKAR Bom. 81 

Personal law, meaning of. 

The expression “ personal law" in the answer to 
the reference to the Full Bench in Ramajogayya v. 
Jagannadhan, 42 M. 185 at p.192, should be under- 
stood as referringto HindutLaw. 8. Mutuvswami 
ManiaGaran v. P. E. R. M, ANNAMALAI O ETTIAR FIRM 

Mad. 261 

Stridhan —Widowed daughter — Accumu- 

lations by her,if stridhan—Widowed daughter, 

if can dispose of by will the unrealized arrears 
of rent. 

The answer to the question whether the widow is 
competent to dispose of by a will the arrears of rent 
would depend on the question whether the said sum 
formed part of her stridhan. Ia the case of a widow 
the uncollected rent becomes ather death not her 
stridhan but part of the corpus. In the case of a 
widowed daughter who is given the right to thein- 
come for life all her accumulation would be ber 
stridhan. The question of intention would not arise 
and the arrears of rent would also be her stridhan 
when realized, and there can be no objection on 
principle why she should not dispose of the same 
bya will. She can dispose of by will the unrealized 
arrearsof£ rent that fell due during her life-time. 
Mount Mouan Basu v. RASuBEdAN Goss . Cal. 519 
Succession—Ancestral property— What is 

Property inherited from maternal grandfather, 

whether ancestral—Son of person inheriting such 

property, whether takesinterest by birth. 

The rule of Hindu Law is well-settled that the 
proporty which aman inherits from any of his three 
immediate paternal ancestors, namely, his father, 
father’s father and father's father’s father, is ances- 
tral property as regards his male issue, and his 
son acquires jvintly with him an interest init by 
birth. Such property is held by him in co-parce- 
nary with his male issue, and the doctrine of sur- 
vivorship applies to it. 

The word “ ancestor ™ in its ordinary meaning 
includes an ascendant inthe maternal, aswell ng 
the paternal, line; but the “ ancestral” estate, in 
which, under the Hindu Law, ason acquires jointly 
with his father an interest by birth, must be con- 
fined, as shown by the original’ text ofthe Mitak- 
shara, to the property descending to the father 
from his male ancestor in the male line. The ex- 
pression has sometimes been used in its ordinary 
sense, and that use has been the cause of mis- 
understanding. The estate, inherited by a person 
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from his maternal grandfather, cannot be held to 
be ancestral property in which his son has an in- 
terest jointly with him and such person has full 
power of disposal over that estate and a devise 
made by him in favour of his daughter-in-law can- 
not be challenged by his son or any other person. 
Musamman HUSAIN Kean v. Ktsava NANDAN SAHAI 





PO 
Successlon— Daughters and daughters’ sons 

— Evidence in derogation of custom entitling them to 

succession must be very weighty. 

The general principle of Hindu Law is that daugh- 
tersand daughters’ sons are entitled to succeed. 
Evidence in derogation of this custom must be 
evidence which is of very considerable weight. 
Brsaawat Misrr v. SHEOKALI KUAR All, 119 
amma Illegitimate children. 

The general principle of Hindu Law is to limit 
heirship to’ legitimate issues and though there is 
a special exception made by the text in the 
case of illegitimate sons amongst sudras, similar 
exceptions by way of analogy cannot be recog- 

nised. MEENAKSHI AMMAL v. RAMASAMI JOSIER 

Mad. 627 (b) 

— Widow — Accumulations — Her position, 

whether as trustee for reversioners—-Whether bound 

to pay off husband's debts from savings out of 
income of husband's estate. 

A Hindu widow is not a trustee for the reversioners 
but has an absolute power of disposal of the income 
ofthe property inherited by her. She is not bound 
to save the income ;she may spend the whole income 
upon herself or give it away as she likes during her 
life. She isnot bound to pay off her husband's debts 
out of the savings made by her out of the income 
from her husband's estate. AWADH Narain TIWARI 
v. SANTAN NARAIN TIWARI Pat. 813 
a ~ Admission of fact by her, whether 

binding on reversioners—Lease granted by husband 

admitted by her, in suit for possession by lessee— 

Such admission,if binding on reversioners. 

‘An admission of fact by a Hindu widow creating 
an estoppel as opposed to an admission of law will, 
in the absence of fraud or collusion, create an estoppel 

“which will bind the reversioners. Where, therefore, 
inasuit bya lessee against her for possession of 
property leased to him by her husband, she admits 
the lease, and there is not fraud or collusion, the 
admission creates an estoppel against the reversioners, 
Such an admission does not amount to an alienation 
by the widow, as there is no analogy between an 
admission of factin litigation and an alienation, 
BuUNESHWARI KOER v. BEORETARY OF Stare Pat. 756 
Adverse possession — Whether can 
obtain property given to her for her maintenance 














under agreement by prescription against reversioners . 


~- Whether can gift it away. 

Where a widow of a deceased member of a joint 
Hindu family, under an agreement, obtains posses- 
“sion of certain properties for her life for her mainten- 
ance, she cannot obtain against the co-sharers of the 
joint Hindu family any title by prescription. Whe- 
ther she acts in accordance with the agreement or 
contrary to it, is immaterial. She has no other title 
to the property in question and cannot grant or 
convey any title to the properties which would be 
efiective for any purpose beyond the term of her 
life. RASHIK LAL v. Ranga DULAIYA All. 586 
ont Agreement with co-sharers that he 

would remain in exclusive possession of her 
portion of land— Reversioners, whether can object 
to wf, g 
A Hindu widow in possession of her husband's 
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share is fully competent to enter into an agreement 
under which some of the co-sharers would remain 
in exclusive possession of certain plots This is 
her act in the course of the management of the 
estate and cannot be objected to by the persons 
succeeding to her husband’s estate after her death 
as reversioners. The rights of the reversioners 
are not in any manner affected because at the time 
of partition, it will be open to them to get other 
lands by way of compensation. PUNJAB Sugar MILLS 
Co, LTD. v. LAKSHMAN PRASAD All. 17 
~ Widow--Alienation — Satisfaction of hus- 

band's debts is her duty—Question as‘ to benefit of 

estate or pressure does not arise, e 

Whereas a manager ofa joint Hindu family ora 
trustea is to look at the secular interests of the 
estate and his power of alienation is limited to cases 
in which the estate will benefit or there is some 
pressure on it which makes alienation unavoidable, 
the widow has an additional power of allenation for 
other purposes which are regarded in the Hindu 
system of law asreligious or charitable or conducive 
to the welfare of the soul of her husband. To justify 
an alienation forsuch a purpose, if is not necessary 
to show any benefit to the estate or pressure on the 
estate such as is necessary in the case of an alienation 
for other purposes. 

The satisfaction of her husband's debts is a duty 
essentially necessary to be fulfilled by the widow 
before she rejoins him inthe state of existence to 
which he is considered to have beentranslated and 
alienations made by her for such purpose is valid, The 
question whether the transaction was beneficial to the 
estate or whether there was immediate pressure does 
not arise. AwaDu NARAIN TIWARI v SANTAN NARAIN 





TIWARI Pat. 813 
Alienation — Unsecured debt, if 
binding on reversioners— Character. of debt is 


material —Widow having no personal estate—‘By 

her estate', meaning of. 

Where a Hindu widow incurs a debt, the debt 
whether secured or unsecured, must bind the rever- 
sioners ifthe debt was of a character which was 
binding .on the husband's estate. The Hindu Law 
attaches importance to the character of the debt, 
such as a debt borrowed for legal necessity for 
paying off antecedent debts or for the benefit of the 
estate or for the performance of obligatory religious 
ceremonies. It isthe character of the debt which 
is material and not whether the debt is secured or 
unsecured. In theabsence of any proof that the 
widow hada personal estate, it must be presumed 
that where the bond executed by her contained the 
words ‘by her estate’ she meant ‘the estate which 
bad devolved on her from her husband’, RAGHOAPPA 
v. BALAPPA Nag. 503 
enn Lessee, holding over under mistaken 

impression that lease would be renewed—Rights of 

such lease—Whether liable for mesne profits— 

Whether and how far entitled to collection charges. 

Where, 2 Hindu widow leases cut certain 
property for a certain period with an agreement 
to renew the lease after the expiry of the term, 
but she dies before the expiry of such period, the 
renewal clause is not binding on the reversioners, 
And incase the lessee holds over the leased pro- 
perty under the mistaken belief that he is entitled 
to the renewal, and the reversioner brings a suit 
for mesne profits for the period during which the 
lessee held over, the lessee is entitled to a de- 
duction of reasonable collection charges in the 
amount of profits, And where such property is a 
business property and not a gamindari, a deduc- 
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tion for cdllection charges to the extent of 10 per 
cent. is reasonable as against 25 per cent. which is 
quite unreasonable. But no deduction should be made 
for collection charges where there has been a gross 
and contemptuous trespass. Sewak RAM v. Monicr- 
PAL Boarp, MEERUT All.145 


Wili— Bequest to widow with gift over to 
grandsons—Nature of estate taken by widow— 
Alienation by widow—Validity. 

A te®tator provided by his will that his wife 
should enjoy his properties after his death and 
that after her life-time his grandsons should take 
the entire property with powers of gift, sale, etc.; 

* Held, (i) that the widow obtained only a limited 

estate over the properties, even though there was 

a provision that she should enjoy the property in 

the way that the testator himself had been doing 

aod the word ‘hakdar’ was also used. 

(14) that the estate taken by the widow was a 








widow's estate and not a mere life interest. PAVANI 
SuBBAMMA v. ARUMALA RAMA NAIDU Mad. 823 
a Construction — Joint tenancy — 


Departure from ordinary rule of law not indicated 

—Interpretation. 

The principle of joint tenancy is unknown to 
Hindu Law. Unless, therefore, there is found in 
the will some positive indication that some depar- 
ture from the ordinary rule of Hindu Law is in- 
tended, an interpretation which would go to estab- 
lish that as a matter of fact a joint tenancy was 
intended by the will, ought not to be adopted. 

An interpietation which would import into 
a will executed in this country a highly technical 
rule of English conveyancing, such ag one by way 
of cross-remainder, would not be justified spe- 
cially as such a provision would be repugnant to 
the principles of Hindu Law with regard to the 
creation of estates. Fanı BHUSAN Sana v, FULKUMARI 
Dasi Cal. 840 


— —— Construction — Property ‘both 
movatte and immovable bequeathed to sons in 
equal shares without powers of alienation—Sons 
get life-interest as tenants-in-common—After sons’ 
death property to go to grandsons absolutely—No 
grandsons born during testator’s lifetime—Sons iake 
absolutely—On death of one, his share goes to his 
sons and not: by survivorship to his brothers. 

Where a testator bequeathes his movables and 
immovables to his sons in equsl] shares without 
any power of alienation by way of sale or gift, 
the sons take a life interest In the property as 
tenants-In-commcn. 

And where in the above case the testator be- 
queathes the property after the death of sons, to 
his grandsons absolutely with power of alienation 





and no grandson is born to him at the time of” 


his death or during his lifetime, the provision 
with regard to the grandsons fails and each 
son takes an absolute estate in his respective share. 
If any of the sons dis his share passes to his 
sons and does not lapse by survivorship tə his 
brothers, Fanı BHUSAN BAHA v, FULKUMARI Dast 

Cal. 840 
Woman's estate -- Childless widowed 

daughter —Status of. 

The position of a childless widowed daughter who 
is simply given the right to enjoy the income of the 
property during her life is different from the posi- 
tion of a Hindu widow who gets a limited right to the 
property itself. In the case ofa Hindu widow if she 
makes any accumulation, it depends upon her in- 
tention whether itis part of the corpus or it remains 
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her separate property.  MOHINI Mosan Basu v, 
RASBBEHARI GHOSE . Cal, 519 
Hindu Widows’ Remarriage Act (XV of 1856), 

s, 2—Applicability—Forfetture after remarriage, 

when takes place -Custom of remarriage — Proof— 

Question of forfetture. 

Where a widow remarries under a custom obtaining 
inthe community to which she belongs and not under 
the Hindu Widows’ Remarriage Act, she does not, in 
the absence of custom to the contrary, forfeit her 
husband's estate. Ifthe validity of her remarriage 
arises from the statutory provisione contained ins. L, 
Hindu Widows’ Remarriage Act, and is not indepen- 
dent of it, s. 2 of that Act must apply, and the widow 
on remarriage would forfeit her husband's estate. 
As to whether forfeiture should follow remarriage 
as a matter ofcourse or should depend on proof of a 
special custom entailing forfeiture on remarriage 
depends upon the further question whether the re- 
marriage has been contracted under the Act 
or under a custom wholly independent of the 
Act. One ofthe attributes of a custom is that it 
should be ancient. If the -practice of re-marriage 
has come into existence since the passing of the 
Hindu Widows’ Re-marriage Act, it cannot be con- 
sidered to be a custom properly so called. It is 
nothing but a repetition of instances of remarriages 
deriving their validity from the Hindu Widows’ Re- 
marriage Act. To show that the custom is not the 
result of that Act, but wholly apart from it, some 
evidence ought to be forthcoming to prove that the 
custom was in existence before the Act was passed, 
NARAIN v, MOHAN SINGH All. 767 

——~—— §, 2— Re-marriage after Act— Whether 
referable to ancient custom—Custom, necessity of 
proving—Absence of proof—Re-marriage can be 
said to be under custom. 

The practice of widow re-marriage after 1856, in 
any section of the Hindus may well be referable to 
the provisions of the Hindu Widows Re-marriage 
Act, and would not necessarily be indicative of an 
ancient custom existing before the passing of that 
Act. Unless, therefore, it is shown that the prac- 
tice of re-marriage is in pursuance of an ansient 
custom and not under the Act, the remarriage of a 
widow cannot be held to be under the custom of 
the caste. B .oLA Umar v. KAUSILLA All. 504 
Inams—Channel supplying water to inam lands and 
ayan villages—Right of inamdar over bed of channel 

—Suit by Government to ‘restrain inamdar by 

injunction from interfering with bed of channel— 

Mointainadtlity. 

Even granting that where a main channel is the 
source of irrigation not merely for an inam village 
but for other villages also there isa presumption 
that the channel was not intended to be comprised 
in the gift to theznamdar and that the inamdar is 
not the owner of the bed of the channel, the inam- 
dar must be held to have an interest in the bed of 
the channel, to the extent required to enable him to 
maintain it in an efficient condition as a source of 
irrigation for his lands. 

[The question whether the ownership of the beda 
of channels passing throughan inam vests in the 
inamdar or the Government discussed.) SEORETARY 
oF BTATE For INDIA IN Counc, v. R. S. S. NARAYANA, 
AYYAR Mad. 597 

Kattukuthagai grant of entire willage~ 

Right of imamdar to tanks in the inam—Levy of 

water cess—Illegality. 

Where the inam register describeda grant of an 
entire village asone on kattukuthagat granted in 
consequence of the ruined condition of the village 


liv 
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tank at the time of the grant and the subsequent 


course of conduct showed that the “inamdars had. 


all along effected repairs to the tank and enjoyed 
the fishery lease thereof and had otherwise treated 
themselves as owners of the tank: 

Held, that even though the bed .of the tank was 
not expressly specified as part of the inam, the 
tank which was wholly situated in the inam vil- 
lage and so much of the feeder channel as lay 
within the limits of the inam village could rightly 
be held to be part of the inamdar’s property, and 
even upon the view that the lands were granted 
to theinamdar only for purposes of cultivation 
the tank must also have been held tohave passed 
to the inamdar to the extent necessary to enable 
him to cultivate the lands. 

Once it is held that the tank was the property 
of the inamdar even in this limited sense and it 
is not proved thatthe size of the feeder channel 
. or the tank has been enlarged by the inamdar, 
the inamdar's immunity from water cess is not 
restricted to the extent of mamool wet lands. 
Secretary or STATE FOR INDIA rn Counc v. PAUL 
APPASAWMI Mad. 775 
Income Tax Act (XI of 1922), s. 3—Body of co- 

owners appointing common rent collector—Body, 

whether becomes ‘association of individuals'—It 
must have some attributes of firm or partnership. 

Before there can be an association of individuals 
Within the meaning of s 3, Income Tax Act, it must 
first be shown that the association has at least 
some of the attributes of a firm or partnership, 
though not in the strictly legal sense of the term. 
The mere appointment by a body of co-owners of a 
common collecting agent will not convert such body 
of co-owners into an “association of individuals” 
within the meaning of s. 3 of the Act. 

A mandi consisting of shops, houses and a piece 
of ground on which a market was held was owned 
_ by various co-owners. They employed a person to 
collect rent and keep accounts. Subsequently, a 
sécond person was engaged. Sometimes rents were 
collected by one or the other or by individual co- 
owners, The authority of the accountants did not 
extend beyond collecting rents and maintaining 
accounts thereof; some of the co-sharers filed suits 
to recover rent in respect of their shares only: 

Held, that the owners of the mandi were not “asgocia- 
tion of individuals” within the meaning of s. 3, Income 
Tax Act,” MUJAMMAD AsLAM KHALIFA MANDI 9, 
COMMISSIONER OF INcomE-Tax All, 969 
~S (3) (V)—Fund constituted by company to 

pay uts officers on retirement inlump sum— 

Allotment of fund at discretion of company — 

Allotment, whether part of officer's current salary 

—Lump sum paid on retirement, whether in 

nature of pension—Whether taxable to income-tax. 

An employee of a company was paid a monthly sala- 
ry with a half-yearly bonus, both of which were taxed 
in the ordinary course. He retired in February, 1932, 
and was then entitled to receive from the company 
asum of Rs, 36,794 which stood to his credit st 
i Ta Sa ina fund called: “The Officers’ Retiring 

nd, 
‘by the company under ceitain rules and those who 
were placed upon the fund were given “pass books” 
in which were entered the amounts credited to them 
from time to time under the rules: 

Held, that on examination of the rules, under 
whichthe “Fund” wag created that the sums to be 
‘allotted were entirely in the discretion of the com- 
pany. They were not bound to make any allotment 
in any year, and it was only if an allotment was in 
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fact made that the officer concerned could have 
any claim. This of itself tended to negative the idea 
that the allotments were part of the officer’s current 
salary. Nor was it part of the employee's original 
contract of service that he should have the benefit 
of this fund; and unless the company chose to put 
him onthe listhe would have no interest whatever 
in it. Iven when so listed he would have no rights 
until he had served continuously and satisfactorily 
fora period ofsix years. . And in no case cpuld he 
make any claim upon thesums allotted to him until 
he retired. Ifhe died before retirement the pay- 
ment of his share would be made to his legal repre- 
sentative, and in that event no tax would be payable. 
The consideration of these factors led to the conclu- 
sion that the allotments made to the fund in the 
name of an officer of the company were not in the 
nature of salary for current services, but were 
merely the measure of a sum which the company 
volunteered to pay to him on the termination of 
his service, and that this sum when paid was not 
“income” and therefore not taxable. 

Held, also that the payment of the lump sum 
was not, within the specific exemptions of 5.4 (3) (v) 
Income Tax Act. But such a payment was just as 
much a capital receipt inthe hands of an employee 
as would be the payment of a lump sum from a pro- 
vident fund cn the employee's retirement. The 
latter would, apart from the specific exemption in 
the clause under consideration, be, by its nature, 
capital and not income. . 

Held, further that their Lordships were, however, 
unwilling to embark on a critical comparison of 
Indian and English Income Tax Acts in considering 
the question whether lump sum paid was taxable to 
income-tax or not. COMMISSIONER oF [NCOME- TAX, 
Mapras v. B. J. ELETO. ER PC658 
————— SS. 9 (1), (iV), 12—‘ Mortgage’ in s. 9 (1) Civ), 

meaning of—Mortgage by individual member of 

his share only, tf includéd. 

Section 9 (1) (iv) of the Income Tax Act applies 
only when the property, that is to say, the ‘property 
which constitutes the taxable property of the un- 
divided Hindu family is subject toa mort- 

age. 

When the assessee as a Hindu undivided family is 
being assessed in respect of his income under the 
provisions of s. 9, Income Tax Act, the word “mort- 
gage” in s. 9 (1) (ir) refers to a mortgage by the 
Hindu undivided family as such and does not also 
include a mortgage by any individual member 
ormembersof his or their shares only of such pro- 
perty. In the matter of Messrs. AMULYADHONE 
ADDYA Cal. 590 (b) 
s. 12—Bustee lands—Mortgage of -— Interest 

payable — Whether expenditure incurred for 

earning income— Assessment of busteelands under 

s. 12—Computation of income. 

The interest payable in respect of the mortgages 
on the bustee lands cannot by any stretch of language 
be accurately described as expenditure incurred 
solely for the purpose of earning the income which is 
derived by the joint Hindu family from the bustee 
lands. Inan assessment under s, 12 of bustee lands 
the inc.me is not to be computed after deducting the 
interest on the mortgages on such properties from 
the gross realizations in cases where mortgages have 
not been made for any purposes of the said pruperties 
but for raising a loan for some other purposes of the 
assesses. In the matter of Messrs. AMULYADAONE 
ADDYA Cal. 590 (b) 
en $, 22 (2'. SEE Income Tax Act, ene 34 

76 
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—— 8$. 30(2). Sex Income Tax Act, 1922, yi 31 

04 

—————- 55, 30, 59~—Additional grounds of appeal 

filed beyond limitation —Dismissal of — Propriety 
of —Duty of Income-tax Authorities. 

Order XLI, r. 2 of the Code of Civil Procedure pro- 
vides that the appellant shall not except by leave of 
the Court urge or be heard in support ofany ground 
of objection not set forth inthe memorandum of 
appeal.e The object of this rule is to give 
notice ofthe ground of objection to the opposite 
party. There is no such rule to befound in the 
Incoms Tax Act or in the rules framed by 
@udh Chief Court under s. 59 of that Act. This 
consideration lends some support to the argument 
that the assesses can as a matter of right raice 
additional grounds at any time before the hearing 
of the appeal. Even if this is not so, the Assistant 
Commissioner can admit the additional grounds in 
the exercise of his discretion. Itis also ‘a rule of 
general law that when a Court is allowed discretion 
in any matter, the discretion must be exercised in a 
judicial manner, and not capriciously or arbitrarily, 
And the proper or improper exercise of discretion is a 
question of law. Where, therefore, the Assistant 
Commissioner Las exercised his discretion in refusing 
to entertain the additional grounds in an improper 
manner, the discretion must be open to correction. 
The Income-tax Authorities have to levy the tax 
and at the same time to decide judicially objections 
raised by assessee. Insuch circumstances it is their 
duty to act with the utmost fairness to the assessees 
sọ as to give them no ground for complaint. If an 
objection of this nature comes to their notice, they 
are expected to examine it fairly on its merits, and 
not to take1refuge’ behind any technical defect in 
the manner in which .the objection is raised. 

The law does not contemplate two appeals-against 
the same order. One appeal having already been 
filed, the application for the consideration of addition- 
al grounds of appeal cannot in any sense be regard- 
ed as an appeal governed by the rule of limitation 
. laid down in s. 30. There is no rule of limitation pres- 
cribed for filing additional grounds. Such grounds 
date back to the date ofthe original appeal, af which 
when admitted, they became a part. The additional 
grounds ofappeal can, therefore, be filed at any time 
before the appeal is decided. COMMISSIONER OF INCOME- 
Tax, U.P. & ©. P.v. Messrs. BEJARI LALI Ram 
OHANDRA Oudh 404 
— 85. 31, 30 (2)—Asststant Commissioner 

deciding appeal under s. 31—Grounds mentioned in 

appeal discussed—~ Additional grounds filed beyond 
limitation mentioned in s. 30 (2), considered but 
dismissed in limine on ground of limitation— 

Order held one under s. 31. 

The Assistant Commissioner decided the appeal 
under s. 31, Income Tax Act. In his order he dis- 
cussed first of all the grounds mentioned in the memo- 
randum of appeal, He then proceeded te consider the 
additional grounds of appeal and disposed of them in 
limine. While on the one hand the Assistant Commis- 
Sioner expressed the opinion that the additional 
grounds were without substance, as a convincing 
answer to them was furnished by the second ground of 
appeal which wus originally filed, he did at the same 
time decline to admit those grounds because they were 
raised after the period prescribed for the filing of the 
appeal had expired: 

Held, that his order disposing of these grounds 
must be treated as an order under s. 31 of the Incume 
Tax Act. COMMISSIONER or Incomy Tax, U. P. & C. P. 
Messes. Beaart LALL-RAM OdANDRA Oudh 404 
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————- S, 34—-S, 34, scope of. 

Section 34 is wide enough tu include nob only a 
sase where there his been a previous assessment 
but some part of the income was not assessed or 
has been assessed wrongly, but also the case where 
there has been no previous assessment at all. 
COMMISSIONER oF Income Tax, Bombay v. Prrogpar N. 
CONTRACTOR Bom. 376 
——— §8, 34, 22 (2)— Escaping assessment, 

meaning of ~~ Assessee not previously served with 

notice under s. 22 (2) and wu0me not assessed— 

Such income, if can be assessed in following year. 

Under s. 34, Income Tax Act, what must be escap- 
ed is assessment, and that means the whole process 
of assessment, which, in the case of individuals, 
starts with the service of a notice under s.22 (2). 
The liability to assessment is a risk to which 
every person in British India entitled to income is 
liable and the process of assessment is just as 
much escaped by a person who receives no notice 
under s. 22 (2) as by a person who receives such a 
notice, which proves infact ineffective. A person 
who receives no notice under s. 22 (2) has escaped 
assessment, although through no fault of his own, 
the process of assessment has never been set in 
motion. 

Where the assessment starts with a notice under 
s, 34, all the relevant provisions of the Act apply 
as effectively as where the assessment starts with 
a notice under s. 22 (2). Consequently where the 
income of the assessee for the year ending in March 
31, 1934, was not at all assessed in the year 1931-35; 
the Income-tax Officer is justified in taking action in 
the following year under s. 34 of the Act to assess 
the said income which had escaped assessment. 
COMMISSIONER OF INCOME Tax, BOMBAY v. PIROJBAI N, 
CONTRACTOR Bom. 376 
- §,55—Hindu undivided family — Income 

received by sole surviving member—Whether can be 

taxed in hands of such member as his own 
individual income for purposes of assessment to - 
super-tanx. 

Held, that in the circumstances of the case the 
income received by right of survivorship by the sole 
surviving male member of a Hindu undivided family 
can be taxed inthe hands cf such male member as 
his own individual income for the purposes of assess- 
ment to super-tax under s. aof the Lucome Tax Act, 
1922, COMMISSIONLR OF Income Tax, BOMBAY PRESI- 
DENOY & ADEN v. A, P. SWAMY- GOMEDALLI, KALBADEYVI 








Roan, BOMBAY PC7 
——-. §, 59. See Income Tax Act, 1922, s. 30 
404 


8 66-—High Court asking Commissioner to 
state case and formulating question—Commissioner, 
whether cun modify question—Practice in Oudh 
Chief Court -iIncome-tux Rules, Appendix VII, 


r. 10. 

Where the High Court when requiring the Com- 
missioner to make the reference ducs nus make modi- 
fication in the form of the question as stated in the 
application of the assessce, the Commissioner 15 
bound under r., 10, Appeadix VIL of the Income- 
tax Rules of Oudh Chief Court to state the point 
of law in the form stated in the application of the 
ussesse6 COMMISoIUNER OF INCOME Tax, U. P. & 0. P. 
v. MESSRS, beuart LALI-RAM UHANDRA Dudh 404 
Income Tax Kules, Appendix Vii,r. 10. Ser 

Ineome Tax Act, 1922, s. 60 404 
Indian and Colonial Divorce Jurisdiction Act, 

1926,(10 & 17 Geo. V, Ch. 404, s. 1 (2), (3)— 
n S, 1 (4), effect of— Non-reyistrution — Whether 

affects subsequent marrtage—Amendment suggesied, 


lvi 


indian and Colontal Divorce Jurisdiction Act— 
concld. ; 


Section 1 (2), Indian and Colonial Divorce Juris- 
diction Act, makes it clear that the law isthat no 
decree made by virtue of the jurisdiction conferred 
ona High Court in India under the Indian and 
Colonial Divorce (Jurisdiction) Act of 1926 has any 
force or effect either in India or elsewhere unless and 
until it has been registered in the High Court in 
England. Where there has been a decreefor dis- 
solution of marriage made under the Act of 1869 and 
that decree has been made absolute, at least a further 
six months must elapse beforethere canbe afresh 
marriage, and if before the expiry of that six months 
either of the parties goes through a ceremony of 
marriage, the second marriage will be null and void. 

Itisobviously desirable that the matter should be 
clarified by further legislative enactment. No doubt 
it is all to the good that a decree made by a High 
Court in India under the provisions of the Indian 
and Oolonial Divorce Jurisdiction Act, 1926, should 
be registered in the High Court in England but 
the only satisfactory method would be to make it 
incumbent upon the Court pronouncing the decree to 
direct that stepsbe taken by an officer of the Court to 
have that decree registered in England as soon as 
convenient after the decree was pronounced, 
Henrietta Vioter WENKENBACH v. OTTO GUENTER 
WENKENBAOH Cal. 948 


Insolvency - Carrying on business — Landed pro- 
prietor letting land to tenants ete., whether carrying 
on business, 

A landed proprietor letting his land to his ten- 
ants, making advances to them, collecting their 
crops in payment of his rent and re-payment of 
advances and selling the produce, with the intention 
of thereby gaining and continuing to gain his liveli- 
hood can be said to be carrying on business. A 
man's business consists of the continuous series of 
activities which occupy bis time, attention and 
labour and which are carried on with the intention 
of thereby gaining and continuing to gain his liveli- 
hood. Maune Sern Dons v. A. K. A. O. T. V. Onipam- 
BARAM UHBTTYAR Rang. 764 
— Companies Act (VII of 1913), s. 171— 

Insolvency proceedings, if can be continued agatnst 

company in view of s. 171 

The provisions of s. 171, Companies Act, are 
very wide and though an application for discharge 
may not start independent proceedings, the section 
would require leave ofthe High Court even for 
the continuation of insolvency proceedings already 
taken. BANWARI Lau v. PEOPLES Bank oF NORTHERN 
INDIA, LIMITED Lah. 625 


m Fraudulent transfer — Man hopelessly 
insolvent ~Threat of legal proceedings, tf amounts 
to pressure—Held, that transfers by tnsolrvents 
were to defraud the creditors. 

A threat of legal proceedings to a man who is 
hopelessly insolvent clearly cannot be described as 
té pressure.” i | 

The insolvents who were ina desperate financial 
position were endeavouring to benefit certain of 
their creditors at the expense of the rest. They 
did not even wait to realise the property. In each 
case a value was puton the property of the insol- 
vents and for the transaction that value, arbitrarily 
fixed, was taken to be the value of the prop- 


erty : s 

Held, that there was a conspiracy to defraud be- 
tween the insolvents and the creditors who received 
this property. NARSINGH Das v. OFFICIAL REOEIER, 
BARGODBA Lah, 845 
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Joint application against debtors, when lies. 

A joint application by the ereditor for adjudication 
of the debtors as insolvent is maintainable if there 
was & joint debt or a joint act of insolvency. GADI v. 
GOVINDRAO PURANIK Nag. 846 


Oficial Assignee having better title than 
insolvent against third party—Insolvency Court if 
has jurisdiction to deal with Official Assignee’s 
claim against third party. 

Where the case is one in which the Official As- 
signee's claim is higher than the claim of the insol- 
vent himself could have been against a third party, 
the Insolvency Court has jurisdiction to deal with 
the Official Assignee’s claim against such third per- 
son, M. R. M.S, Coztriar FIRM v, OFFICIAL ASSIGNEE, 
RANGOON Rang. 491 

Transfer—Mutation on later date—Date of 
actual transfer is date of àctof insolvency— 

Mutatton—Effect of. 

In the case of a transfer by means of a deed itis 
the deed which confers the title on the alienee. A 
mutation does not by itself confer any title; it 
merely purports to record a transaction which has 
already taken place. That transaction may be an 
ae transaction or it may have been by means ofa 

eed, 

Where adebtor transferred some of his agricul- 
tural land and applied for mutation, and within 
three months of mutation which was on a different 
date, a creditor applied to get transferor declar- 
ed insolvent on account of the transfer : 

Held, that the date oftransfer was the date of act 
of insolvency and the petition was incompetent. 
AMIN UHAND v, DUNI Ozanp Lah. 32 | 


Insurance—Life Insurance — Assignment — Policy 
for benefit of assured or his wife if he predeceases 
her—Immediate trust in her favour, if created— 
Assignment of benefits to Bank for consideration ‘ 
during assured’s life-time — Efect — Married 
Women's Property Act III of 1874), s. 6 as 
amended by Act XLII of 1923. 

A policy of life insurance contained the words that 





* 


the amount was payable to the assured or his. wife if” ° 


he pre-deceased her. During the life-time of the 
assured he had assigned all the benefits under the - 
policy to a Bank for valuable consideration. On his” 
death the widow claimed the amount on the ground 
that immediately on the effecting of the policy a trust 
arose in her favour: F 
Held, that there was no vested interest of the wife 
in the subject-matter of the policy until the happening 
of the event which the policy contemplated, viz., the 
death of the husband. Consequently during his life- 
time he was not fettered by any trusbas a trust 
would arise only on his death and hence when he. 
executed the assignment to the Bank, he was entitled 
to do so. The Bank was, therefore, entitled to the 
money.  LALITHAMBAL AMMAL VY, GUARDIAN OF INDIA 
INSURANCE Co, Litp Mad. 481 
Policy of insurance—‘Action’, meaning of— 
Action on policy, if includes arbitration proceedings. 
Held, that the word “action” is used in the policy 
as being the word defined ins. 225 of the Judicature 
Act, 1925, as a civil proceeding commenced by writ 
or in such other manner as may be prescribed by 
rules of Court, and corresponding in meaning to the 
word “suit” in India, but where the policy provides 
that on difference as to the amount of loss it 
should be a condition precedent to any right of 
action on the policy that the arbitrator's award as 
to joss was first to be ascertained, an action on the 
policy would not include proceedings to enforce 
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the award. MAYADAS BHAGAT 9. COMMEROIAL UNION 
AssURANOE Co., LTD Cal. 788 
interest—Debtor not finding creditor and not paying 

—Detay to file suit due to vexatious tactics of debtor 

— Suit within time—Interest—Creditor's right to. 
„It is the duty of the debtor to find his creditor 
und pay him and if he fails to do that, and 
interest is agreed upon under the contract between 
the parties, then thereis no reason why the creditor 
should su8 at any one date rather than another, 
provided of course he comes within limitation. Wheie 
the delay inthe suit is due entirely to the vexa- 
tious tactics adopted on behalf of the debtors, the 
Court has no jurisdiction for withdrawing the rights 
which have been given tothe creditor in the shape 
of interest. LAKHANLAL v. SITARAM  Nag. 513 

Interest 24 per cent. compound with three 
months’ rest—Held, excessive. 

Interest at 24 per cent. if it is simple interest pro- 
bably is not too high, but where it is compounded 
every three months so that the original amount 
of Rs. 200 increases in 44 years to Rs 570, the in- 
terest is excessive and should be reduced Yrasuppin 
PRAMANIK v. Rup MANJIRI DASI Cal. 652 
Mortgage suit for sale — Right of decree- 
holder to interest from date of sule to date of con- 

firmation. 

A decree-holder in a mortgage suit for sale has a 
right to interest on the decretal amount from date 
of sale to date of confirmation of the sale. A.B. N, 
CHETTYAR Firm v JMPERIAL Bank oF INDIA, BASSEIN 

a Rang. 432 
Plaintif kept outof money by defendant— 

Interest, if to be aworded—Part payment tendered 

- but refused—Interest on such payment, if to be 

granted. 

Where the plaintiff has been kept out of his 
money for a considerable time by the conduct of 
the defendants it is only fair and proper that the 
defendants should pay a reasonable rate of interest 
upon the sum awarded by the Court. But where 
the defendant makes a tender of part of the money 
80 kept. out of plaintiff's possession, but the plaintiti 
` Tefuses;to accept as not being in full payment due 

to him, tle ‘defendant is still bound to pay interest 
even on the amount tendered by him but refused by 
the plaintiff. Sewak Kam v, MunicrpaL Boarp, Mezaur 


— 





: All, 145 
Interpretation of statutes. Sre Bengal Tenancy 
Act, 1885 78 


- Marginal notes-—If can be referred to, in 
construing section. 

Marginal notes cannot be referred to or used for 
the purpose of construing the sections of a statute. 
DHARWAR URBAN BANK, LTD, v. KRIShNARAO ANANTRAO 
Komen Bom. 381 

: Statute unambiguous. 

A prior? consideration should not be imported for 
deciding a matter on which the statute is unam- 
biguous. NADAR FATE. S. ER v. Karam Nissan 

Pesh, 664 
Word of general indicaiion succeeding words 

„of spectalised indicatioan—Construction. 

Any word of general indication succeeding a 
catalogue of words having a specialized indication 
must be interpieted to have a meaning ejusdem 
generis. TTMPEROR v BASANTILAL JUTHALAL Nag, 36 
Jurisdictlon— Appeai triable by Disirict Juage— 

‘Appeals so filed but transferred to Subordinate 

Judge—Subordinate Judge, whether can hear them. 
: The Subcrdinate Judge has jurisdiction to hear 
oppesis, which are cognizable by District Judge and 
W. 


ich are filed before him but are transferred to the 


ot 
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Subordinate Judge. Kuer MOJAMMAD ASHRAF ALL 
KHAN v. BEHARI LAL All. 1004 
Charter of 1800, cl. 22—“Inhabitant of 

Madras, who is. 

By el. 22 of the 1800 Charter, jurisdiction is con- 
ferred upon the Supreme Court over the inhabitants 
of Madras, irrespective of any question of race or 
birth. Where a person owns a valuable and spacious 
house at Madras, for whichhe paystherates, keeps 
up an establishment there and resides in it during 
his visits to the city at frequent intervals, he would 
answer the description of ‘inhabitant of Madras’. 
Rasan or VIZIANAGARAM V SECRETARY oF STATE 

Mad. 189 

Civil Court—Mortgagor given lease of mort- 

gaged property by mortgagee—Subsequent denial of 

tenancy by mortgagor—Suit to eject him as tres- 

passer-—Civil Court, if can entertain it—Land- 
lord and tenant, 

A mortgagor executed a mortgege with possession 
of certain land. The mortgagee obtained possession 
and leased it back to the mortgagor. As the mi- 
gagor failed to pay rent to the mortgagee, the mort- 
gagee assigned his rights to collect rent toa third 
person who sued the mortgagor for rent, On mort- 
gagor’s repudiating the tenancy and the mortgage, a 
suit was brought to eject him as trespasser : 

Held, that the Civil Court had jurisdiction to en- 
tertain the suit. ALLA Bakusa v Sant Ram 

Lah. 938 
Karachi Small Cause Courts Act(IV of 1929), 

S. 24—Application under- Court, if can enquire 

if it is made for purposes of delay. 

It is not competent for the Oourt, when an ap- 
plication is made under s. 24, Karachi Smull 
Cause Courts Act, to enquire if itis malefor the 
purpose of delay. The bond itself provides or should 
provide security against delay. Kerrsoxpas SsAMJI 
v. DevcHanp ANANDJII Sind 248 

enw, 24-—-Bond—Hlements to be considered in 

fixing the sum. 

The Court in fixing the sum in a bond must also 
have regard to the value of the property. JSERSONDAS 
Suamsr Vv. DEVOJAND ANANDJII Sind 248 
=~ S, 24—'Shall’, if mandatory—-Application 

can be rejectedif made to play fraud on Court. 

The word ‘shall’ ins, 24, Karachi Small Oause 
Courts Act, is used in its mandatory sense and 
does not mean ‘may’. Moreover, there appear in the 
ection itself safeguards against its abuses. The 
applicant must give a bond to institute a suit with- 
out delay in the Chief Court. ‘Without delay’ pre- 
sumably means what it says, and the Small Cause 
Court, when dealing with questions under this 
sec.ion, must naturally be alert to see that when a 
bond is givento institute a suit without delay, the 
suit is so instituted. Moreover, the Small Cause 
Court has discretion in fixing the amount of the 
bond and of the sureties to be demanded. 

The fact that an application is made under s. 21, 
Karachi Small Cause Courts Act, shows that an 
application has been made under s. 18, and that 
there exists between the opponent and the applicant 
relations of landlord and tenant It is not for the 
Court to whom application is made to decide whe- 
ther there is or is not atrespasser or whether the 
terms of the lease have or have not been broken. 
This is for the Court to which the case is removed 
after it has heard the evidence. But if the Court 
finds that a fraud 1s being played upon the Court 
by reason of an application under $ 21, it should be 
rejected. Kersonpas 8. AMIJI 9, DEVOSAND ANANDJI 

oe Sind 248 


“ 
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Landlord and tenant. Ses Jurisdiction 938 

Gumasta authorized to collect rent—Whether 
can create relationship of landlord and tenant, by 
taking rent from transferee of tenant. ` 

Although the gumasta or patwart of a landlord may 
be authorised to collect rents on his behalf ,he has 
no authority by taking rent from a transferee to 
create the relationship of landlord and tenant bet- 
ween his master and the transferee, RATANDEO 
NARAYAN V. JAMUNA PRASAD TEWARY Pat. 304 
Permanent tenancy — T'respasser claiming 

permanent possession— Landlord treating him as 

suchand taking rent on that basis- Whether 
estopped from denying permanent tenancy and 
claiming tenancy-at-will, 

Where a landlord accepts rent from a person who 
trespasses on hisland and claims permanent posses- 
sion ofthe same and is allowed to remain in posses- 
sion by him and his predecessors, onthe basis of 
permanent tenancy, the landlord is estopped from 
setting up a claim that the tenancy of such a person 
is a tenancy-at-will or a mere tenancy from year to 
year. He cannot also deny the permanent nature of 
such tenancy. BbUNEShWARI KCER y. SECRETARY OF 
STATE Pat. 756 
Lease—Agreement for perpetual lease after expiry 

of period— Lessee’s remedy. 

Where there is an agreement for perpetual re- 
newal of a lease after the expiry or the period, 
the lessee cannot resist the claim of the lessor to 
eject the lessee when the term of the lease expires. 
He can only sue the ‘lessor for specific performance 
of contract. &EWAK Ram v. MUNICIPAL BOARD, MEERUT 

All. 145 
Constructions — Perpetual renewal of— 

Clause as to—Courts duty-~-Clause, if can be 

enforced—Such lease by limited owner— Clause 

regarding renewal, whether binding on reversioner. 

The leaning of the Courts is against peipetual 
renewals and therefore, in order to establish this 
construction, the intention must be unequivo- 
cally expressed in the lease deed. In ordinary 
leases containing a clause for renewal of the lease, 
the lessee is entitled only to one renewal only and 
after that his right to renewal is exhausted. 

A widow holding the estate asa Hindu female 
cannot make an agreement which would bind the 
estate beyond her lifetime. In England, the law is 
that a covenant, for perpetual renewal, entered into 
by a person having a limited interest in lands does 
‘not bind the estate. The position of a person 
claiming under a lease executed by a widow is 
much weaker, She has, no power to enter into a 
contract which would be binding on the estate after 
her death. Sewak RAM v. MUNICIPAL Boarp, MEERUT 

All. 145 
Sze Hindu Law— 

Widow 145 
Legal Practitioners Act (XVIII of 1879), s. 28— 

Pleader suing for sum due for professionel work 

since 1926 — Held, 3.28 did not apply. 

Where all that was said in the plaint was that the 
appointment of tbe plaintifi as a Pleader dated 
from the year 1903, and since that date his fees 
were allowed at a certain scale which was settled 
between him and the defendant's officer : 

Held, that s. 28, Legal Fractitioners Act, did not 
apply as the plaintiff did not found his claim upon 
any agreement between Pleader and client arrived 
at prior to 1926, which would bring the case within 
the mischief of s. 28 of tke Act. NARMADA CHANDRA 
BANERJEE v. MARARAJ BAHADUR Since DUGAR 

Cal. 930 
Letters Patent (Cal.), cl. 12—Jurisdiction—Mort- 
gage of property outside jurtsdiction—Suit, if can 











Lease by limited owner, 


(1987 
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be maintained in High Court— Leave granted though 

one item outside jurisdiction—Suit and decree— 

Subsequent suit under O. XXI, r. 103, Civil Pro- 

cedure Code (Act V of 1908)—Decree in mortgage 

suit, tf can be challenged on ground of jurisdiction. 

The High Court has no jurisdiction to entertain a 
suit on mortgage if the only property included in the 
mortgage is property outside the original jurisdiction 
ofthe High Court; but ifin the mortgage are in- 
cluded properties one of which is situated within the 
original jurisdiction of the High Court, leave under 
cl. 12, Letters Patent might be granted. Where the 
High Court when granted the leave rightly or wrongly 
held that an item of property which was admittedly 
situated within the original jurisdiction, was intend- 
ed to be included in the deed of assignment which 
alsocreated a further charge, it is not openina 
suit under O. XXI, r. 103, Vivil Procedure Code, 
based on that decree to contend that the decree was 
without jurisdiction on that ground, for itis open to 
the Court to determine as to whether it has jurisdic- 
tion or not to entertain a suit or proceeding, and if 
there is a judicial determination, the judicial déter- 
mination assuming jurisdiction cannot be collaterally 
attacked. That must be held to bind the other party. 
Further it is no concern of the third party to raisethe 
contention as to the real intention of the parties to 
the mortgage transaction, and thereby to impeach 
the validity of the mortgage deed. BrrasmMonin1 DASSI 
v. SARALA Devi OBOWD.. URANI ' Cal. 913 
Letters Patent (Mad), Cl. 17 —Resident of Madras 

can invoke jurisdiction for protection of parental 

rights. 

Clause 17, Letters Patent (Mad.), does not impose as 
8 condition the residence of the infant for the exercise 
of the jurisdiction thereunder. A iesident of Madras 
can, therefore, invoke the jurisdiction of the High 
Couit of Madras for the protection of his rights as a 
paient. The question as to where the childien are 
residing is immaterial so long as they are within the 
Presidency.. Raja, oF VIZIANAGARAM D, SECRETARY OF 
STATE Mad.189 
Cl. 32—High Court, if has jurisdiction 

over infant not of British birth though residing- 

outside the Presidency Town. 

In cl. 32, Letters Patent Mad), there is no restric- 
tion either as to place or peiscne, as it provides in the 
most general terms, that the Supreme Court in the 
matter of appointing guardiane for infants, is autho- 
rised to follow the same order and course, as that 
“observed in that part of Guieat Britain called Eng- 
land”. The High Court can have jurisdiction over 
an infani though not of British birth although 
residing outside the limits of the Presidency 
town, BRAJAN OF VIZIANAGARAM V, SEORETARY. OF STATE 
/ Mad. 189 
Life Assurance Companies Act (VI of 1912), 

s. 2 (6)—‘Policy of assurance upon human life, 

meaning of— Policies providing for payment of 

money to legal representatives of member in the 
event of his dying without contingency occurring— 

Whether falls within purview of s. 2 (6). 

Where the policies issued by an insurance company 
provide for payment of a certain sum of money whe- 
ther fixed or caiculated in any other manner on the 
happening ofthe contingency stipulated for taking 
place during the lifetime of the member, and not 
pioviding for payment of anything to the legal. 
representatives of the member in the event of his 
dying withoutthe happening of such contingency, 
the contract between the membeis and the society, 
whether it be called a policy or a certificate of mem- 
bership, is not an instrument on which the payment, 
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of money is assuredon the happening of the contin- 
Ber depending upon human life within the mean- 
g ofs. 2 (6), Life Assurance Companies Act. But 
where the policies provide for payment of some money, 
however small, to the legal representatives of a 
amember in ths event of his dying without the happen- 
ing of such contingency they fall within the ambit of 


8.26). Inthe matter of ALL-INDIA Home RELIEF 
INSURANCE (Go. Sind 631 
Limitatlon—Hzecution petition against sons of 


deceased judgment-debtor, within time—One son 

minor, but not described as such— Objection — 

Appointment of guardian ad litem beyond 

limitation— Execution, whether barred—Notice on 

guardian under O. KAI, r. 22, Civil Procedure 

Code (Act V of 1908)\—Guardian not showing reasons 

against revival — Certain sum realised in execution 

— Court not passing separate order against minor 

— Decree, if revived against all judgment-debtors 

within Limitation Act (IX of 1908), Sch. T, 

Art. 183.. 

Under the Civil Procedure Code, procedure in exe- 
cution is intended to be less rather thanmore formal 
than in a suit. Where therefore in a execution peti- 
tion against minor filed within limitation, the minor 
is not described as such and the guardian ad litem of 
such minor is appointed after the expiry of limitation, 
the execution cannot be barred by limitation against 
the minor. 

One of the sons of the deceased judgment-débtor was 
a minor but in execution against them, such son was 
not described assuch. An objection was raised and 
guardian ad litem was appointed. On the same day 
when the guardian was appointed the Court ordered 
him to be served with a notice which must accord- 
ing to the normal procedure have been a notice under 
O. XXI, r. 229, There was nothing to show that any 
objection was filed by the guardian on receipt of the 
notice, nor hadany reason been suggested why the 
decree should not have been revived against the 
minor, The execution did in fact proceed against 
the judgment-debtors named in the execution petition, 
and a certain sum was realized : 

Held, that it was not necessary for the Court to 
pass a separate order dealing with the case of the 
minor judgment-debtor, and the decree must have 
been held to have revived within the meaning of 
Art. 183, Limitation Act, against all the judgment- 
debtors against whom execution was taken out. 
GHASIRAM MARWARI v. SHIBA PRASAD SINGH Pat, 872 


Limitation Act (IX of 1908), s. 3 — Explanation 

—‘Pauper,” meaning of. 

The word “pauper” in explanation tos. 3, Limita- 
tion Act means a “declared pauper” and not a person 
whose application tosue in forma pauperis is reject- 
ed. ALOPI PrASHAD v. GAPPI Lah. 368 
-S. 5—Bona fide ignorance of law—How far 

good excuse for extension. 

Bona fide ignorance of the law, where there is no 
question of bad faith or negligence can be, in pro- 
per. cases, a good excuse for extension of time under 
s. 5, Limitation Act. Daw SEIN TIN 9. OHINESE 
Kwan TEIN Rang 398 
————8. 5— Rules of Court — Time spent in 

obtaining copy of trial Court's judgment, if can 

be excluded— Delay of three or four days in 
making deposit, held, not amounting to negligence 

—Method of demanding copying fees in driblets, 

condemned. 

Where under the rules of the Court an appeal 
would not be deemed to have been properly pre- 
sented if the copy of the judgment of the first Oourt 
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does not accompany the copies of the judgment and 


decree of the lower Appellate Court, the appellant 
can claim the benefit of the provisions of 8. 5, 


Limitation Act, and ask the Court for excluding 


from the period of limitation the time spent in 
obtaining the copy of the trial Court’s judgment. 

Held, that delay of three or four days in making 
the deposit after the demand has been formally made 
can be treated as a result of negligence or careless- 
ness, 

The method adopted by the Copying Department 
in demanding the copying dues in driblets is very 
unbusinesslike and inconvenient.  GHULAM AISHAN 
BIBI v. MOHAMMAD SHARIF Lah.176 
——— sS, 5—Suficient cause —Party acting on advice 

of Counsel and filing appeal in wrong Court— 

Counsel found not negligent —Appeal presented 

before proper Court beyond limitation—Held, on 

facts there was ‘sufficient cause within s 5, for 
extension of time. 

Mistaken advice given by a legal practitioner may 
in the circumstances of a particular case, give rise 
to sufficient cause within s. 5, Limitation Act, 
though there is certainly no general doctrine which 
saves parties from the results of wrong advice. 

Where the appellant under s. 112 of the U. P. 
Land Revenue Act, read with s. 39 of the Oudh 
Courts Act, 1925,had a right of appeal from a deci- 
sion under s. 111, U. P. Land Revenue Act, either 
(a) to the Court of the District Judge witbin 30 
days (Art. 152 of Sch. I to the Limitation Act, 
1908), or (b) to the Chief Court within 90 days 
(Art. 156) according as “ the value of the original 
suit’ did not exceed Rs. 5,000 or was in excess 
of that amount, both the appeals requiring the same 
court-fees, and the appellant appealed to the District 
Judge within time but the appeal was dismissed on 
the ground that the true value was in excess of 
Rs. 5,900 and the pariy instead of appealing against 
this decision filed the original appeal before the 
Chief Court, but beyond the period of limitation, 
along with an application under s. 5, Limitation Act, 
for extension of time: 

Held, that upon the footing that the appeal lay to 
the Chief Court, the appellant could not be charged 
with dilatoriness as he challenged the decision with- 
in a month: nor could the Opposite party in view 
of that challenge be regarded as having on the 
expiry of the 90 days more than a conditional right 
to treat the appellant's suit asat an end. 

Held, also, that the appellant had actedin good 
faith in presenting the appeal originally before the 
District Judge, upon the view of a Counsel whic 
in these circumstances it did not appeartabe un- 
reasonable or that he can be deemed to have been 
negligent in valuing the appeal: and that to des- 
cribe his action as “ gross negligence ' would amount 
to visit him with a censure undeserved and that, 
therefore, the case was & fit one for applying s. 5, 
Limitation Act, RAJENDRA BAJADUR SINGA v, 
RAJESAWAR BALI PCG769 

s.10,Sch. |, Arts. 89, 120 — Family 
arrangement—Hundi vesting in defendant's favour 
for payment of third person’s debts—Balance to be 
paid to third person—Defendant, whether trustee 
within s. 10—Defendant's obligation to account is 
equitable—Suit for accounts—Article of limitation 
applicable — Time, when runs. 

Where according to a family arrangement a certain 
hundi vests in a defendant for payment of debts 
of the husband of the plaintiff and the balance after 
payment is to be paid to the plaintiff's husband, 
the arrangement is a trust for specific purpose within 
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the meaning of s. 10, Timitation Act, and the- 


plaintiff's husband is entitled to call upon the 
defendant to account for the proceeds of the hundi. 
Tn the above case the obligation of the defend- 
ant Isequitable. If he is regarded 
such third person, for paying off his creditors, the 
suit for accounts will fall under Art. 89, if not 
under Art. 120 In both casestime runs from the 
date of defendant's denial of such third person's 
claim or infringement of such right in any other 
manner. Varravan CHETTY », Cuerricar Aost 
Mad. 362 
§.13—Hztension under—Matter to be proved 
to be entitled to extension—Burden of proof— 
Secunderabad, if under administration of the 
Government of India. 
When a person seeks to take advantage of the 
extension of time allowed under s. 13, Limitation Act, 
he must bring himself within the terms of the 
section. Thatis to say, the burden is upon him to 
prove both that the defendant has been absent from 
british India, and from territories under the ad- 
ministration of the Government of India. Secunder- 
abad is under the administration of the Government 
of India. EzrA Sron & Co. v, KAILAS VIRATAH 
Bom. 651 
— $, 14—Court, if includes foreign Court. 
The word ‘Court’ in s, 14, Limitation Act, applies 
only to Courts in British India and does not include a 
foreign Oourt such as a Court ina Native State. An 
arbitrator might take into consideration the principles 
of the „Limitation Act and exclude from the period 
of limitation time spent in a previous infructuous 
arbitration. MAYADAS BHAGAT v, COMMEROIAL UNION 
ASSURANCE Co., Lorn. ; Cal. 788 
S. 19—Acknowledgment—Court closed on the 
day when period of limitation expires-— 
Acknowledgment after expiry af period of limita- 
tion but before re-opening of Court—Validity— 
‘Period prescribed’, meaning of. 








An acknowledgment under s 19 of the Limitation ` 


Act should be made before the expiration of the 
period prescribed. An acknowledgement will not 
be effective to save limitation if it is made after 
the expiry of the period prescribed even though 
onthe date on which that period expired, the 
Court was closed and the acknowledgment was 
made before the re-opening of the Court. 

A pro-note was executedon June 12,1993. There 
was an acknowledgment on June, 22, 1923, anda 
a ag a ” aane 27, 1926. The Court 
was closed on June 6 - 

a a ode, ; , and re-opened on 

Held, that the acknowledgment did not give a fresh 
starting polnt. CHIDAMBARAM OHETTIAR v, VENKATA- 
SUBBA NAIK Mad. 653 

S. 19—Acknowledgment of right to account 
and acknowledgment of debt — Distinction— 

Agreement on dissolution of partnership to settle 

accounts by decision of arbitrators— Whether 

sufficient acknowledgment within s. 19. 

A distinction exists between an acknowledgment 
of a right to an account and an acknowledgment of a 
debt. Foran acknowledgment of a right to an ac- 
count there need not be an acknowledgment that a 
debt or even a specified amount thereof is actually 
due. Thereneed not be an express statement that 
the balance would be paid; the words “settle the 
account” indicate that the parties agree to pay what- 
she is found to be due on the accounts being looked 
into. 

Where on a dissolution of partnership the parties 
entered into an agreement that there was a Tight to 
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pending account between them, each having a claim 
to recover the balance found due on taking accounts: 
and each agreed to pay the balance found due and to 
settle the accounts according to the decision of arbi- 
trators : 

Held, that the agreement constituted an acknow- 
ledgment of right to account within s 19, Limitation 
Act and being an agreement between the parties for 
consideration could be enforced atlaw. A suit for 
account brought within two years of the eagreement 
would therefore be in time. ANNAYYA JANAKIRAMA 
BsaGavaTsaaR © ANNAYYA NARABIMAA BHAGAVATHAR 

l Mad. 310 

—-—— S, 19— Acknowledgment —Only one deh in 

existence — Acknowledgment need not refer 
specifically to it. | 

A letter amounting to an acknowledgment need 
not specify the debt in respect of which the acknow- 
ledgment is made, where there is only one debt, 
QUMANI SAH v. HUKAM OHAND Lak. 973 

ss. 19, 20—Creditor crediting re-payment 
towards interest—W hether makes payment towards 
interest as such—Intention unequivocally conveyed 

—~Particular words, if necessary. : 

The mere fact thatthe creditor chooses to credit 
a re-payment towards interest does not make it a 
payment by the debtor towards interest as such. 
So long as the intention ofthe debtor is unequivo- 
cally conveyed in the acknowledgment, .it is not 
necessary for him to use any particular formula of 
words. LAKHANLAL v SITARAM Nag 513 
~ 5, 20—Share-holder of Bank being director, 

auditor and mortgagor —Appropriation by Bank by 

adjustment of sums to mortgagor's credit in other 
accounts towards interest and subscription due from 
mortgagor—Audtt notes written by mortgagor as 
auditor, subsequently to adjustment — Whether 
amounts to ratification—Sutt on mortgage bond— 

Personal remedy against him, whether barred. 

A share-holder and a director of a Bank took loan 
from the Bank on mortgage bonds agreeing to pay 
interest and subscription due on his shares regular- 
ly every month. He was also an anditor of the 
Bank, and as such, was auditing the accounts every 
month. He failed to pay certain instalments, where- 
upon the Bank made adjustments by appropriating 
sufficient sums from other accounts to the credit of 
the mortgagor, towards interest and subscription 
due fromthe mortgagor. The mortgagor, subse- 
quent to these adjustments, wrote audit notes for 
the year in which the instalments failed : 

Held, that the fact that he was writing the audit 
notes for the year in question subsequent to the 
adjustment showed that he had atleast an intimate 
knowledge of the accounts written upto theend of 
the year. It would ibe iniquitous if the mortgagor 
knowing in advance\ that adjustments would, in the 
ordinary course of business, be made, knowing 
goon afterwards that adjustments were. made, ard 
obviously authorizing the Bank to obtain funds 
from the accounts of others to discharge his debts, 
should be allowed to escape liability merely because 
he was not present on the actual day on which 
the adjustments were made. He must be considered 
to have ratified these adjustments towards subscrip- 
tion and interest. Consequently, in a suit on the 
mortgage bond, the Bank’s personal remedy was not 
barred by s. 20, Limitation Act. ABDUL LATIF Sa IB 
v. KUPPUSWAMI AYYAR Mad. 386 
8. 20—Proviso —Scope— Acknowledgment’ of 

panen should be in writing of person making 
tiem. 

Under the proviso added to s, 20 of the Limitation 
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Act in 1927, it is necessary that except in the case of 
a payment of -interest made before the Ist day of 
January 1928, an acknowledgment of the payment 
appears inthe hand-writing of or in a writing signed 
by 8 person making the payment. 

Held, thatthe document in question could not be 
taken as an acknowledgment either under s. 19 or 
under s. 20 of the Limitation Act. Raza Mouan 
MANUOHA v. Manzooz AL MED KHAN Oudh 785 
m S, 21 Scope of — Promissory note — Joint 

execution— Acknowledgment by one — When binds 

the other. 

Under s. 21, Limitation Act, a written acknow- 
edgment signed by one of several joint contractors 
does not in itself operate to bind his joint contractors, 
and the same applies with regard to a payment 
made by one of the joint executants of a promissory 
note. Jn order that an acknowledgment or a pay- 
ment by one oftwo joint contractors shall bind a 
co-contract..r, it must be shown that in making the 
acknowledgment orin making the payment he was 
in effect acting asthe agent of his joint contractor, 
PALANIAPPA OHETTIAR v., U T. a Mo Rang. 477 

8.28, Sch. |, Art. 47—Scope and appli- 
cability—Order under s. 145, Criminal Procedure 

Code (Act V of 189%)—Failure to bring suit within 

time prescribed under Art. 47 by person against 

whom order is passed—His right to property, if 
extinguished—Such person, a sole owner of property 

—Principle, if applies. 

The phraselogy of s. 28 and Art. 47, Limitation 
Act, is clear and unambiguous. A fixed period of 
three years is given to a person against whom an 
order concerning the possession of immovable pro- 
perty is passed by a Criminal Court to bring under 
s. 145, Criminal Procedure Code, a suit for the re- 
covery of that property If he fails to bring such a 
suit hisrightto the property is, by virtue of s. 28 of 
the Act, extinguished The right ıhat is extinguish- 
ed is such right as the person against whom the 
order was pas:ed by the Criminal Court had in that 
pioperty, It may be that he was the sole owner of 
the property or it may be that he hada joint share 
with the person in whose favour the order was 
passed. Inecither case his omission to institute a 
. suit within tLe period of three years entails the ex- 
tinguishment of his right, whatever the nature of that 
right may have been. If he was the sole owner of 
the property he loses the right of ownership and, 
Similarly, if he had a right only asa _ co-sharer in 
the property his right as a co-sharer is extinguished. 


The words “to recover the property” in Art. 47 in the ` 


context in which they occur can only mean that the 
suit contemplated by that article is asuit for the 
enforcement of such right as the person bringing the 
suit had in the property comprised in the order passed 
egainst him. Similarly s. 28 is general in its terms 
and there is no warrant for restricting its scope to 
cases in which.a person is the sole owner of the pro- 
perty aud to exclude ita applicability to cases in which 
a person is entitled not to exclusive but only to joint 
possession of the property. The contrary view would 
lead to ancmalous results. JAIDEVI KUARI v DAKSAINI 
Din All.125 
amanna SCR, 1, Art. 2 — Applicability of — Honest 

belief that person is acting under some enactment— 

Sufficiency of. 

It is not necessary that at the time of the doing 
of the act complained of, the doer of the act 
should expressly or publicly . allege that he 
was doing the act under a certain statute 
and where a person honestly believes that he 

is acting under.some enactment, he is protecied 
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and his ease is covered by Art. 2 ofthe L'mitation 
Act. Amar BINGd v. E. H. LINCOLN Lah. 922 
Sch. |, Arts. 2. 36--Cattle Tresp'ss Act 

(I of 1871), ss. 20, 21, 22—Act done in pursuance 

of powers under Cattle Trespass Act -Article 

applicable. 

A uit was brought against the Secretary of Dis- 
trict Board and the District Magistrate of the place 
as ex officio Ohairman by a pound keeper for cum- 
pensation. The grounds alleged were that the de- 
fendants released certain cattle, without making 
any payment to him on account of the feeding 
charges which he was entitled to receive under the 
rules made by the District Board, their act being 
illegal: 

Held, that any proceedings that were taken by 
the Secretary, District Board, were taken uader the 
Cattle Trespass Act and even if he had forward- 
ei any papers for disposal to the Deputy Com- 
missioner he had done it under the provi- 
sions of the Cattle: Trespass Act. In whatever 
position the Deputy Commissioner may have exer- 
cised his functions, he had done it by virtue of 
the powers vested in him under the Oattle Tres- 
pass Act. If any functions of the District Magis- 
trate have .been transferred to the District Board 
by any notification of the Local Government, he, 
as Chairman of the District Board, could exercise 
those powers on behalf of the District Board and if 
those functions, have not been so transferred, he could 
by virtue of being District Magistrate take such 
action a3 was permissible under the Act: 

Held, alsothat the Article of the Limitation Act, 
applicable was Art. 2 and not 36. 

Held, further that under s. 21, Cattle Tres- 
pass Act, the District Magistrate is enjoined to 
summonthe person complained against and make an 
inquiry into the case; but the non-compliance with the 
provisions of this section did not affect the merits 
of this case. Jf the non-compliance with the pro- 
visions of s. 21 had the effect of making the order 
of the District Magistrate illegal, any suit for com- 
pensation on that account would clearly be governed 
by Art. 2 of the Limitation Act, Amar SINGA v, 
E. H. LINCOLN Lah, 922 
— Art.16—Land wrongly treated as 

added land ~Government taking khas management 

—Rents settled on tenure-holders under s. 104, 

Bengal Tenancy Act (VIII of 1683)—Sutte tenure- 

holders, for recovery of rent—<rt. 16, whether 

applies. 

In respect of certain lends wrongly treated as 
“ added lands ` the Government took the estate into 
khas management, and under s. 10!, Rengal Tenancy 
Act, settled and imposed rents on tenure-holders 
who brought a suit for recovery of rents paid : 

Held, that such rents were not arrears of revenue 
though they may be recoverable as public demand 
and unless it could be shown that by some enact- 
ment they had been made to come under that des- 
cription or had been made recoverable as arrears of 
revenue, Art. 16, Limitation Act, could not be ap- 
plied to them. SECRETARY oF TATE For INDIA IN 
COUNCIL v. MIDNAPORE ZEMINDARY COMPANY, see 

C8 





—_——_—- w+ Arts 24,25, 36—Suit for damages 
for malicious prosecution—Article applicable, 
Limitation applicable for a suit for damages for 

malicious prosecution is under Art 24 or 25 of 

the Limitation Act and not Art 36, Harnam Sineg 

v. DooLA SINGA Lah. 640 


ee At, 36. 
Ser Limitation Act, 1808, Sch. I, Art, 2 922 
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Sch. I, Art 61—Two causes of action, one 
on breach of contract and another arising from 


payment of money which defendant is bound to pay . 


—Suit on second cause of action-~ Limitation. 

Where a person has two causes of action, one 
when a contract is broken and another arising 
when he pays money which defendant is legally 
bound to pay and he sueson the second, the suit 
is governed by Art. 61, Limitation Act, though the 
suit for damages arising out of the first cause of 
action is barred. VisHRAMv. PANNALAL Nag. 298 


Art. 62—Art. 62, when applies. 
Article 62, Limitation Act, applies to suits to 
recover money actually reesived and not to a suit 
where plaintiff's only possible case is that the 
money ought to have been received and invested on 
his behalf and he claims payment of the value of 
his share out of some other fund. Jarrar EL Eprus 
v. Masomep EL EDRUS Bom. 232 
——— — Ârts. 74, 75 — Instalment bond— 
Option to creditor to sue for either three defaulted 
instalments or for entire sum—Creditor suing for 
entire sum—Article applicable 
The bond gave the creditor the option to demand 
payment of three instalments if default was made 








together with interest theieon from time to time.. 


Tt also. gave the creditor the option to bring a 
suitfor the whole amount due under the bond if 
the creditor chose to exercise his right to call in the 
whole amount : 

Held, that in these circumstaners it was open to 
the creditor to sue at any time for all those ins- 
talments which had become payable within three 
years of the institution of the suit. In view of the 
wording of the bond, the case fell within the 
purview of Art 74, Limitation Act, and not Art 75 
FAZAL ILARI v. Guppar SH'H Lah, 929 
Art. 89— Principal and agent — 

Transactions by agent from June to December in 

1928—Agent asked not.io enter into further trans- 

action in December 1828—Demand for accounts on 

May 17, 1933- Suit on May 31, 1933, whether 

barred | É 

Many transactions of shellac were entered into by 
the agent, from June 1928 to December of the same 
year, on behalf of his principal. In December, 1928, 
the agent was asked not to enter into any fresh tran- 
sactions and served the agent on May 17, 1933, with 
notice of a formal demand to settle accounts, A suit 
eon was filed by the principal on May 31 
1933. i 

Held, thatthe Agency terminated in December, 1928, 
and the Article of Limitation which governed the 
` case was Art. 89, Limitation Act, irrespective of the 
demand for accounts and that the period started from 
the termination of agency and the suit was 
barred. HINGU Lat v. SARJU PRASAD All.135 

~- ———— Arts. 89,120. Fre Limitation Act, 

1908, s 10 362 


E Art. 97—Lender put in possession 
by oral transaction—Lender utilising usufruct for 

, interest—Subsequent dispossession on sale of land 

in execution- Suit for recovery of loan—Article 

applicable—Time, when begins to run. 

The plaintiff lent a sum of money to a husband 
and wife and was subsequently put in possession 
of certain land belonging to the debtor by an oral 
transaction. There was no. mortgage. The plaint- 
if retained possession for seven years utilising the 
usufruct in payment of interest, until he was dis- 
possessed ag the land was sold in execution ofa 
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decree against the debtors. The lender instituted 
a suit for recovering the loan : 


Held, (1) that the oraltransaction was ineffective- 


to create any interest in the land. 

(2) that the suit fell under Art. 97, Limitation 
Act. Possession of the land was consideration which 
existed till the lender was deprived of possession 
and hence time began to run only from date of 
dispossession. U Tarox v. Maune Tua NYO 

Rany. 945 
~ SCH. |, Arts. 115, 120— Suit for recovery of 
dues under Bihar and Orissa Municipal Act — 

Limitation applicable — Settlement for collecting 

tollsin market with defendant—Sutt for recovery? 

of dues under such settlement—Article applicable. 

The Limitation Act applies for recovery of dues 
under the Biharand Orissa Municipal Act, since no 
special period of limitation is provided in the Act. 

Article 115 and not Art. 120 applies to a suit by a 


Municipality governed by Bihar and Orissa Munici- ` 


pal Act, for recovery of dues from the defendant, 
who is given the rightto collectthe tolls in a market 
under a settlement for two years, where the sum 
sought to be recovered is due to the plaintiff under a 
contract by which the defendant had bound himself to 
pay a certain amount annually and there had been 
a breach of this contract by the defendant. Gon- 
sequently a suit brought for the recovery of the 
balance more than three years after the sum becomes 
due is barred. O.arrman & COMMISSIONERS OF 





OHAIBASSA MUNICIPALITY v. GOBIND Sao Pat. 364 

ely Arts 120, 62 —Applicability. BaB 

Co-sharers 232 
wm mann AWIS, 127,144. Sen Hindu Law 

81 


m Art 1384—Art. 134 ‘does not apply 
to Muhammadanor Hindu religious endowments. 


Menaren 





Article 134 cannot be applied to cases of Hinduand 


Muhammadan religiqus endowment. The Article ap- 
plies not to sales but only to cases of mortgages. 
ABDUL QADIR BHAH v, SIRAJ-UD-DIN Lah, 732 

m ALES, 134, 134-B—Applicability of 

Act—Law applicable is the law in force. 

The general rule is that the law of limitation ap- 
plicable to a suit or proceeding isthe law in force at 
the date of the institution of the suit or proceeding 
unless there is a distinct provision to the contrary. 
The utmost that can be said isthat if any prescriptive 
rights had become vested underthe old limitation 
period, the new Act will not affectsuch rights. Con- 
sequently toa suit brought in 19380 by sajjadanashin 
of a Takia for recovery of possession of immovable 
property comprised in the wakf which had been trans- 
ferred by trustee de son tort, the Article applicable 
is Art. 134-B. ABDUL QADIR SHAH V. BIRAJ-UD-DIN 

Lah. 732 
Art. 134-B—Alienation of wakf pro- 
perty-——-Sutt for possession—Time, when runs. 

Succeeding de facto trustee can sue for possession of 
property olienated by his predecessor. Limitation 
would begin to run as soon as a new incumbent 
succeeds the person in charge of the religious’ in- 
stitution who alienated the wakf property. ABDUL 
QADIR SAH v. SIRAJ-UD-DIN Lah. 732 
mmm ALES, 141 and 143—Widow awarded 

property for maintenance for life by arbitrators— 

Reversioners given right of possession on her 

becoming unchaste — Reversioners watving their 

right to possession on her becoming unchaste— 

Reversioners, if deprived of their right to posses- 

sion on her death—Their suit for possession on 

her death—Limitation applicable. 

A Hindu widow was given certajn properties by an 





- 
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award for her maintenance. Her interest was ex- 
pressly limited to her life-time. The award went on 
to provide that the widow would be entitled to adopt 
and that, in case she did not make any adoption and 
became unchaste, the surviving brothers of her 
deceased husband, would be entitled to take posses- 
sion of the property allotted to them for maintenance. 
The widow was not empowered to alienate the pro- 
perty given to her except to a member of the family. 
The widow became unchaste in 1910 or 1912 and died in 
1929. The present suit was brought on November 26, 
1932 by the heirs of the brothers of her deceased hus- 
band on the simple allegation that the property given 
t8 the widow under the award was for her life and 
that they were entitled to possession on her death: 


Held, that the suit was within time, the cause of . 


action being the death of widow in 1929and the 
Article applicable being Art. 141 and not At. 148; 

Held, also, that a person entitled to the benefit of 
forfeiture can waive it andif he has aright to the 
property wholly apart from forfeiture, that title can- 
not be affected by the fact that he could have enforced 
the forfeiture clause but has waived it. On the widow’s 
becoming unchaste, the plaintiffs might have sued 
for the enforcement of the forfeiture clause in the 
award. It wasopen to them to forego the benefit 
which such clause conferred upon them and to wait 
till she died when they acquired a fresh right to sue 
for possession of the estate, in teims of the last clause 
of the award, Rassik LAL v. Rapoa DULAIYA 

Alt. 586 

Sch. |, Art. 142 —Occupation of land by 
defendant under erroneous belief that it belonged 
to his own landiotd—Land belonging to plaintiff 

—Plaintiff's mahal isolated from land by Koad 

—Situation of land, such as not to invite plaintiff's 

atiention—Held, no adverse possession and there 

was plaintiff's constructive possession, 

The defendant had taken over a small piece of 
land and occupied it for 16 years by building a 
structure on it. But the structurewas being object- 
ed to by anagent of the plaintiff, The defendant 
did not deny the plaintifi’s title but averred that 
another person was the owner of the plot and 
that he would hand it over to the rightful owner. 
The plot was isolated from the plaintifi's mahal 
by the Trunk Koad and being uncultivated, 
did not attract the plaintiff's attention. The fields 
of the other landlord were adjacent to it: 

Held, that the position of this small isolated plot 
of uncultivated ground was suchthat the atten- 
tion of the plaintiff would not be specially direct- 
ed to the question of whether it was in his mahal 
or in the mahal of the other landlord. The mere 
non-interference with the temporaly occupation of 
this plot by the defendant; who was a tenant of 
the other landlord in the adjacent fields, would 
not constitute any adverse possession, and that the 
plaintif continued his constructive possession and 
that it could not be said that the plaintiff was out 
of possession within the meaning of Art. 142, Limita- 
tion Act and that accordingly the suit was not 
barred by limitation. Daya Suankar v., DEBI Din 





Ali 151 
——— Art. 143. Sze Limitation Act, 1908, 
Sch, I, Art. 141 586 


m —-—— Ârts. 166, 181—A pplicability— Sale 
void for want of jurisdiction— Nature of applica- 
tion required— Limitation. 

Article 166, Limitation Act can only apply where it 
is necessary to have a formal order setting aside the 

pale, Itis clearly not necessary where the sale was a 


pullity è 
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When the sale is void for want of jurisdiction, the 
applicant need not apply for an order asking, the 
decree-holder to deliver the property to him. lf such 
an application is made, it is governed by Art. lol and 
not by Art. 166. Thenature of theapplication is not 
affected by the mere fact that he has also asked for 
setting aside the sale. Ma WE Gyan v. Moune TAN 
Bru fang. 967 
——— Soh. |, Art.182 (2) (3)—Scope and inter- 

pretation of «is. (2) and (3)—Surt of plaintiff 

dismissed—Iix parte decree in appeal on August 

7, 1931, against defendant—Defendant’s application 

for restoration dismissed on November 19, 1931— 

Appeal by defendant dismissed on September 

}, 1933—Application for execution by plaintiff 

on November 15, 1934, held not barred. 

There is no warrant for reading into the words 
of cl. (2) of Art. 182, Limitation Act, any qualifica- 
tion either as to the character of the appeal or as 
to the parties to it; the words mean just what they 
say. The clause does not state in its strict gram- 
matical construction, that the appeal must be against 
the decrees in the suit. The real distinction between 
els. (2) and (3) of Art, 102 is really one of the parti- 
cular tribunal which passes the order by which the 
original decree is imperilled, If the order is made 
by the Appellate Court, then the period of limitation 
under Art 1¢2, cl, (2) runs [rom the date of the ap- 
pellute order, Ifon the other hand, the order im- 
perilling the decree is made by the original Court 
which passed it, then the date from which tbe limita- 
tion runs is the order of the original Court, there is 
no essential difference between orders for restoration 
and ordersfor review. All cases in which the Vourt 
re-considers its own judgment are cases of review 
Within the meaning of cl. (3, of Ait. 162, Limitation 
Act. Applications for restoration and applications 
for review (using the word in the narrower sense) are, 
it is true, separately dealt with inthe orders append- 
ed to the Oivil Procedure Code. These are more 
questions of procedure and may be altered by any 
particular High Court; but the entire jurisdiction 
of any Court to interfere witb its own decision once 
given is derived from s. 1l4 of the Code itself where 
the single word “review” is used. 

A suit was tried in 193i and was dismissed by 
the trial Couit on January 8 of that year. On August 
7, following, an appeal was allowed and the suit 
decreed ex parteby the lower sppellate Court. 
Upon this the defendants made an application under 
O. XL1, r. 2l, on August 27. On November 19, she 
application was rejected by the luwer Appellate Court. 
Against this rejection there was an appeal to the 
High Court, which was dismissed on September 1, 
1933. Theapplication of the decree-holders forexe- 
cution was filed on November 15, 1934 : 

Held, that 1f no appeal had been preferied from the 
order on the application for restoration, the date 
of that order would have been the starting point 
for limitation under cl. (3)of Art. 182, but as an appeal 
from this order was preferred, the start of limitation 
was the date of the order of the Appellate Court, ie, 
September 1, 19383, and consequently, the execution 
application was within time. Tira Drpuaras- 
LacdMINARAYAN v. B. AGWAN Das Pat. 581 

——— Art. 182 (5)— Application for 
transfer of decree, whether step-in aid of execution, 

An application for transfer of decree isan ap- 
plication for a step-in-aid of execution, within the 
meaning of Art. 182 (5), Limitation Act. HAFERZ 
Uppin v. Ram CHANDER Das Ail. 225 
am Alt, 182 (5)—Some of decree-holders 

applying for execution of decree im LW3l—F inal 


kinandha 
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order on January 27, 1931—Some of decree-holders 

dying~—Surviving _ decree-hoiders and legal 

representatives of deceased, applying in 193i— 

No succession certificate obtained—~Objection by 

judgment-debtor pending— Surviving decree-holders 

applying on March 19, 1932, for execution on 
footing of O. XXI, r. 15, Civil Procedure Code— 

. Court refusing to grant application on March 

24, 1932—Application of March 19, 1932, whether 

one according to law—Order of March 24, 1932, 

whether final order within Art. 182 (5), 

The decree-holders, who were large in number 
obtained a final decree for mesne profits against the 
judgment-debtors on December 3, 1929. All of them 
filed an application for execution in the year 1931. 
The final order on the said application was passed 
on: January 27,1931. After this order of January 
27, 1931, three of the original decree-holders died. 
The second application for execution was filed by 
the surviving decree-holders and the legal represen- 
tatives of the said three deceased decree-holders. 
But the legal representatives of the deceased decree- 
holders had not obtained at that time succession 
certificates. The judgment-debtors filed an objection 
to that execution proceeding. While this objection 
of the judgment-debtors wus pending consideration, 
the surviving decree-holders made anapplication to 
the executing Court on March 19, 1932, asking the said 
Court to proceed with the execution on th» footing of 
QO. XXI, v.15, Civil Procedure Oode. ‘ihe original 
application and this application which was filed on 
March 19, 1932, were considered by the Court and dealt 
with by its order dated March 24, 1932, Dealing with 
the application of March 19, 1932, the Uourt said 
that it could not be granted as the effect of granting 
it would be to allow the amendment of the original 
application for execution which was notin accord- 
ance with law atthe beginning. The subsequent 
application for execution was filed on March 22, 
1935, within three years of March 24, 1932, but 
after three years from March 19, 1932: 

Held, that the original application for execution 
though made inthe proper Court, may not be an 
application in accordance with law, ‘That was the 
view taken by the Court and the view expressed 
therein on that application may be res judicata. 
The application of March 19, 1932, however, put 
a different complexion to the whole matter. It was an 
application in accordance with law, which could 
have been granted by the Court; there was no law 
preventing the Court from gianting it or tying 
down its hands. No doubt the Court did not grant 
it but the order by which that application was not 
granted, namely the order of March 24, 1932, was the 
final order on that application. Thisdate, namely 
March 24, 1932, being the only material date for 
the purposes of considering the question of limita- 
tion, and the present application for execution 
having been filed within three years of that date 
it was withjn time. The present execution was not 
therefore, barred by limitation, ANANDA Lau CHAKRA- 
VARTY v., KatyaniI DEBI Cal. 739 
m SOW. 1, Art.182 (5) — Step-in-aid — Order 

on application for transfer of decree to another 

Court for execution.— Whether step-in- aid, 

An order on an application for transfer of a 
decree for execution to another Court is a step-in- 
nid of execution within cl, (5) of Art. 182, Limitution 
act, and gives a fresh start of limitation, B. AGWAT 
Sanay v. KAM SUKRIT RAM Pat. 399 
Madras City Tenants’ Protection Act (Hi of 

1922), 8.2 (4). Sen Madras (City Tenants Pro- 

tectiun Act, 1922 5.7 po 300 
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— S. 7, 2 (4)—Tenant occupying land only— 
Erecting superstructure and mortgaging it~ 
Mortgagee occupying superstructure—Court can on 
application under s. 7, fix rent payable by 
mortgagee. 

The original tenant was occupying the land only, 
and erected on the land a superstructure. He mort- 
gaged the superstructure alone, and either the 
mortgagee or some person deriving title from him 
was the occupier of that superstructure: ° a 

Held, that the Court was entitled on an appli- 
cation under s. 7, Madras Oity Tenants’ Protection 
Act, to fix the rent payable by the occupier of the 
superstructure. So far as the superstructure ws 
concerned, the mortgagee derived title from the 
tenant and the tenant having left the land as well as 
the building the mortgagee continued in possession 
of the land itself and was liable to pay rent for the 
same, BriTHICHAND Sowcar v. Fatima Bi Mad, 8300. 
Madras Court of Waras Act (lof 1902), s. 9— 

Scope of the Act —Disqualified proprietor, if 

continues to be guardian of his minor wards. 

The primary purposs of the Madras Oourt of 
Wards Act isto preserve aud safeguard the property 
of certain proprietors and as ancillary tothat main 
purpose, the Court of Wards is empowered to assume 
in some cases superintendence of their persons; also 
s. ¥, the first of the group of sections, dealing 
with this matter, makes it clear that the disqualifica- 
tion which the Act contemplates 1s that which renders 
the proprietor unit to manage his property and not 
his person. There is nothing either in the language 
or the purpose ofthe Act to show that a disyualsfied 
proprietor becomes legally incapacitated for all pur- 
poses, on the contrary, certain legal rights which 
he possessed previously, are preserved to him unim- 
paired. It would be contrary both to the scheme and 
the language of the Actto huid that the power of the 
disqualified proprietor over his children has been 


in any way affected or curtailed. Uonsequently,, =: 


the person who was their guardian previous to the 
proprietor being disqualified, continues to beso. 
KAJAH OF VIZIANAGARAM V. SEORETARY OF STATE 

Mad. 189 
8,23—-Court not acting reasonably — High 

Court can review decision. 

The power conferred hy cls. (b) and (c) of s. 23 is one 
the exercise of which is compulsory and not discre- 
tionary. Whenthe Court of Wards has not acted in 
good faith and has not fairly endeavoured to ascer- 
tain what is necessary or expedient cleering its mind 
from personal motives and personal feelings, the High 
Court will review its decision, RAJAS OF VIZIANA- 
GARAM V. SECRETARY OF STATE Mad. 189 
— $. 23-—Power conferred by s. 23—Nature of. 

The purpose of cls, (b) and (c) of s. 23 is merely 
to make that legaland possible which otherwise the 
Court of Wards would have no right or authority to 
do; it is empowered to incur charges or make dis- 
bursements, which it would have no right to incur or 
make,inthe absence of that provision. But the 
power so conferred is -for the benefit of the persons 
indicated in the section and hence it willbe a per- 
version of the Act to call this power a right and to 
say that in the exercise of this right, the Court of 
Wards has absolute and unfettered authority. Kagan 
OF VIZIANAGARAM V. SECRETARY OF STATE Mad.189 

-~— —S, 23—Wishes of natural guardian —Court 
of Wards acting in violation of their rights—Aigh 

Court will interfere—Minor's welfare. 

The use of the word ‘order’ in s. 23 does not in- 
dicate thatithas any obligatory force on the per- 
son fo. whose benefit it way made, and the Gourt 
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of Wards isnot clothed with any right or power over 
the persons mentioned therein. Section 23, therefore, 
does not take away the powers of the natural 
guardians of the minors mentioned in (b) or 
(c). Inthe exercise of their powers, the Court of 
Wards is bound to conform to their wishes. If they 
choose to doanything in violation of their rights it 
will be illegal, and the natural gaardians are entitled 
to seek the aid of the Court for the protection of their 
rights. Resa oF VIZIANAGARAM V. SECRETARY OF 
STATE l l Mad. 189 
———— 5, 30—Suit by male proprietor— Whether a 

nullity. 
_ The principle of s. 50 is as follows. A proceeding 
instituted by a male proprietor, not being a minor or 
a lunatic, is nota nullity, and the fact that the 
manager does nob appear on the record as his next 
friend, is a mere irregularity andis no ground for 
dismissing it. Ordinarily, the manager should repre- 
sent him, and where that has not been done, the Court 
acting reasonably and on proper grounds being shown, 
ought to give the parties an opportunity to cure the 
defect. But when the proceeding is directed against 
the Court of Wards itself, to pursue the usual course 
would lead to an obvious absurdity as it would be 
contrary to settled principles to permit the same per- 
son to figure both as plaintiff and defendant. ` RAJAH 
OF VIZIANAGARAM V, SEORETARY OF STATE Mad. 189 
Madras Criminal Rules of Practice, r. 85. SEE 

Oriminal Procedure Oode, 1898, s. 164 372 


Madras District Municipalities Act (V of 1920), 
Sch. IV, r. 29—Liability to pay tax—Sutt tore- 
cover tax—Notice specified in r. 29, if a condtirton 
precedent. 

The Madras District Municipalities Act, imposes 
a clear liability to pay tax in respect of property 
and, therefore, there is that statutory liability. 
No notice such as is specified in r. 29in Sch. IV 
of the Madras District Municipalities Act need be 
` given by the Municipality as condition precedent 
to ‘the filing of a suit in Civil Court to recover 
the tax. CHIDAMBARAM MUNICIPALITY Vv. VENUGOPALA 
PILLAI Mad, 737 


Madras Estates Land Act(i of 1908), s. 125 
—Charge for rent in favour of landkolder-—-Suit 
by mortgagee—Landholder, if necessary party. 

The charge created in favour of the landholder by 
the Madras Kstates Land Act in respect of rent is not 
in the nature of a mortgage and there is no justifica- 
tion for insisting that in a suit by a mortgagee whose 
mortgage would be saved by s. 125 of the Estates 
Land Act the landholder should be impleaded as a 
party. ELAVARTHI VENKATANARASIMHA Rasu v. M. 
SIDDHA OBETTY Mad, 420 
— $. 125—Mortgage decree, wf encumbrance 

within s. 125. ` 

A decree on the mortgage will be as much an en- 
cumbrance within the meaning of s.125as the original 
mortgage itself. HELAVARTaI VENKATANARASIMHA KRAJU 
v. M. Sippaa UHETTY Mad. 420 
— 8S. 125, 147 — Decree obtained ly landlord 

against one co-owner, the other standing by —Effect. 

lt the landlord finding a person in possession bona 
fide believed that person to be legally in possession 
asheir aod that person further happens to be en- 
titled toan undivided share in the holding, it will 
be scarcely fair to peimit other persons entitled to 
the remaining undivided shares to treat the proceed- 
ing taken against the 1egistered holder as a nullity 
sofaras they are conceined, when with the know- 
ledge of the landlord’s conduct they have chosen to 
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stand by. HLAVARTHI VENKATANARASIMHA Ragu v. M 
SIDDHA CAETTY Mad. 420 
——— 55, 131,192 (c)—Civil Procedure Code (Act 

V of 1908), O. III, rr. land 2—Application under 

8. 131 by agent on behalf of principal— Necessity 

of proper authority — ‘Carrying on business), 

meaning of. 

The expression ‘carrying on business’ is usedin 
O. III, 1. 2, Civil Procedure Code, in the restricted 
sense, namely as relating to commercial business as 
ins, 20, Civil Procedure Code and cl. 12 of the Litters 
Patent, and under sub-cl. (b) of r. 2 an agent carrying 
on a trade or business can represent his principal 
only in respect of mattersconnected with such trade 
or business. A person who is managing a factory 
of his master ig not therefore entitled to present an 
applicationunders 131 of the Estates Land Act ‘in 
respect of land belonging to his master or collection 
of money due to his masterunder a mortgage. 

An application presented bya person who is not 
entitled to represent the principal is not validly pre- 


sented. ELLAPPA NaroKER v. SIVASUBRAMANIA 
MANIAGARAN Mad. 244 
-———— 8, 147. Ses Madras Estates Land Act, 1908, 

s. 125 420 


-—-—— §.147—Scope of—Policy underlying s. 147 
--Whether can be extended to case of incorrect 
entries in pattah. 

The policy underlying es. 147, Madras Estates 
Land Act, cannot be extended by analogy to a case 
of incorrect entries in the pattah because in the case 
contemplated by s. 147 the landlord may not be 
aware of the trausferand the law, therefore, rightly 
throws on the transferee the obligation to get him- 
self recognised. But ina case of incorrect entries 
in the pattah there is reason to insist on the land- 
lord being careful and no reason for throwing the 
consequences thereof on the tenants especially when 
it is remembered that more often than not the tenants 
may be ignorant. A different principle will put it 
in the power of unscrupulous village officers to 
manipulate such mistakes, It cannot, therefore, be 
laid down asa general proposition of law that the 
mere fact of a particular survey number being 
found in the pattah of one tenant and not in the 
pattah of the tenant whois actually in possession of 
land will suffice to justify the landholder bringing 
the property to sale for arrears of rent due by the 
former tenant. VEERANNA GoUNDAN ~v. KITTAYA 
GoUNDAN Mad. 715 
$.147—Vendee having notice of liability of 

property for rent not taking steps under s. 147— 

Decree against vendor, tf binds vendee. 

Where a vendee of ryoti lands has notice of liabili- 
ty of the property purchased by him for payment of 
past and future rents, but does not for several years 
after purchase, take steps under s. 147, Madras Estates 
Land Act, to get himself registered, a decree obtained 





against his vendor is binding on the vendes 
also, ELAVART:I VENKATANARASIMHA Raju v. M, 
‘SIDDHA Ci ETTY Mad. 420 


Madras High Court(Origina! Side) Fees Rules, 
1933, rr. 35, 36—‘Final judyment’, meaning of 
—Judgment in suit for dissolution of partnership 
—Official Referee referred to for taking of accounta 
— Whether ‘final judgment’—Court fee payable. 
The judgment in a suit for dissolution vf part- 

nership or in a suit for account which determines 

the liability of the parties finally in the sense 
that so long as that judgment stands it cannot be 
tried again, that is a judgment which decides 


finally the liability to account so far as the Court 
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deciding it is concerned; would be a final judgment 
Within the meaning of r. 35 of the (Original Side) 
Fee Rules though there isa reference for the taking of 
accounts to the Officiul Referee, VENKATACSALA 
Osetty v, NATESA OHETTY Mad. 407 
Madras Land Encroachment Act (III of 1905), 
S$. 2—Burden of proof—Lond not falling under 
excepted land under 8. 2— Person -claiming it, 
against Government—Burden of proof. 
The efiect of s. 2, Land Encroachment Act, is 
to throw upon the person who claims lands other than 


_ lands falling within the excepted property included 


in s. 2, bya prescriptive title against Governmént to 
prove it and such proof is necessary even in cases 
where claimant’s possession is attacked by Govern- 


Ment.. 


Person claiming land against Government, must 
prove his possession and possesaion of his predecessors~ 
in-title for the requisite statutory period of 60 years, 
Merely showing possession for period less than statu- 
tory period, would not relieve him of his burden. 
Mad. 343 
S$. 2~—-Quaere—Presumption that waste land, 
tf cultivated becomes warg land, whether can be 

. drawn. 

Quaere.—-There is an undoubted presumption that 
waste and forest lands in South Kanara belong to 
Government. But where such land has been at any 
time cultivated it is doubtful, if in view of the pro- 
visions of s. 2, Madras Land Encroachment Act, it 
may generally be- presumed to be warg land. 
SEORETARY OF State v. ALEX FINTO Mad. 343 
Madras Local Boards Act (XIV of 1920), $. 222 

Sch. IV, r. 25—Alteration of assessment—Neces- 

sity of notice. 

Schedule IV, r. 25, of the Madras Local Boards 
Act, contemplates the preparation of a list every 
half year showing the persons who have to pay 
taxes and the amount due by each of them. It is 
not, however, necessary for the President to prepare 
an entirely fresh list every half year. He can 
adopt the old one with such amendments as may 
be necessary subject only to the condition that he 
must prepare a completely fresh list once in every five 
years, PanouayeT BOARD, SIVAGANGA v. T. PILLATHIAN 
SERVAI . Mud, 452 
- Sch. IV, r. 33—Preparation of half-yearly 
lists—Public notice, whether sufficient— Limitation 

for Protec atten for non-payment of tax—Starting 
= poin 2 

Individual notice tothe tax-payer concerned is 
necessary only when an alteration in the assessment 
is made at some time other than the occasion on 
which the half-yearly list is prepared; in other 
cases public notice of the amendments made to tne 
list is enough. A prosecution for non-payment if 
assessment under r. 33 of the Local Boards Act, 
must be lodged within three yeais of the date on 
which distraint of defaulter's property becomes m- 

raticable, PancaaYET EoarD, BIVAGANGA v. T 

ILLAT IAN SERVAI Mad. 452 

Madras Local Board Electlons—Preparation of 

Electoral Rolls—Appeal from order of Election 
Officer— Appellate authority, whether bound to give 
notice to appellant and to hear him—Kules for 
Preparation of Electoral Rolls, rr. 1z and 14. 
Rule 12 of the Rules forthe Preparation of Elec- 
toral Rolls of Local Boards cuntemplates that an 
appeal from an order of the Election Officer to the 
appellate authority shall be considered by that 
authority on the written material forwarded to the 
election officer by the appellant and though under 
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r. 14 a right is given to the appellant to appear 
and be heard either in person or by an agent, it is 
for the appellant to intimate his mtention of Ap- 
pearing. The appellate authority is not bound to 
give notice to him and the decision of an appellate 
authority cannot be quashed merely on the ground 
that notice was not given to the appellant. 

Obiter :—It isadvisable that tie Inspector of 
Municipal Councils and Local Boards should issue 
some sort of anotice even though he is not bound to 
do so. DHOOLIPALA VENKATESWARULU v. DYIsTRIOT 
ELECTION OFFICER, Kistna, THE INSPECTOR oF Looar 
Boarps & MUNIGIPAL Councits, Mapras Mad, 575 
Madras Village Panchayat Act (XV of 1920), 

8. 44—-Ruiles under — Rr. 18-A, 18-B—Vesting 

revenue authorities with entire control—Intention 

of—Jurisdiction of Civil Court, whether ousted— 

Jurisdiction of High Court—Objection proceedings 

—No evidence taken—Writ of certiorari, if can be 

issued. . 

The whole intention of the rules framed for election to. 
village panchayats was that the mutter should be left 
entirely tothe revenue authorities and that the elec- 
tions should not be made the subject of proceedings 
before Civil Courts. No doubt the jurisdiction of 
the High Oourt cannot betaken away by any such 
rules framed by the Government. At the same 
time, there is no reason why, because there is 
jurisdiction, there should be interference as a matter 
of course when no reasonable ground exists for 
interference. The question whether the election had 
been materially affected by a contravention or 
erroneous interpretation of the rulesis one which is 
left by theiules entirely to the decision of the 
Collector and the correctness of his decision in the 
matter cannot be questioned even in civil proceed- 
ings. 

Where there was no absence of jurisdiction or 
refusal to exercise jurisdiction but there might have 
been atthe most a material irregularity in the 
exercise of his jurisdiction in not taking evidence 
before he decided to dismiss the objection petition : 

Heid, that this irregularity was no sufficient 
ground for interference by way of certiorari pro- 
ceedings. That power which the High Court pos- 
sesses isnot to be used nisi diynus vindice nodus, 
except when there has been clear injustice done. 
NALLAMOTHU VENKATARAYADU 9, J ULADI SUBBIAH 

Mad. 379 
Malabar Compensation for Tenants’ Improve-.- 
ments Act (| of 1900), 8, 19—Lease— Clause 
that tenant will pay full price tf he cuts trees 

Whether penal. 

A clause in a lease deed ran as follows: “II cut 
trees such as veeti, teak, jack etc , from the parambas 
without obtaining the written consent of the kovilagam, 
I shall be answeruble for the costs ofsuch trees and 
shall surrender the properties iirespective of the 12 
years term if the kovilagam demands it.” In a suit 
by the plaintifi jenmi to recover the value of certain 
trees cul by the defendant tenant,the main defence 
Ae that the said clause was penal and unenfoice- 
able : , 

Held, that the provision for the payment of the 
full value of tLe treesin the kychet in question was 
penal and contiaary tos 19 of the Malabar Compensa- 
tion for Teuants’ Improvements Act, andthe plaintiff 
Was entitled only to reasonable compensation, 

ViyaTcaN MAHADEVI v. AYDROSS IKURIKKAL Mad. 711 
8.19-~-8. 19, scope of— Trees of spontaneous 
growth and trees reared by tenant — Difference, if 
exists under Act. 

The Malabar Compensation for Tenants’ Improve" 
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«ents Act, for the purpose of compensation treats 
oth the trees planted by the tenant andthe trees of 
«ponotaneous growth grown after the demise onthe 
same footing. If in the one case, 7. e., in the case 
of planting of trees, a clause which provides for the 
eeoyment of the full value of trees would be contrary 
o the provisions ofs.19 on the ground that it would 
be a fetter qn his right to plant trees and make im- 
provements, there is no reason why the same princi- 
ple should not apply to trees of spontaneous growth 
as it may be equally said that it would be a fetter on 
his right to protect and maintain them and thug 
make improvements within the meaning of the Act. 
Apart from the question of ownership the same princi- 
ple ought to govern hoth sets of trees in view of the 
fact thatthe principle of compensation provided in 
the Act has reference to the labour spent by the 
tenant in either rearing or protecting them in both 
cases, And thus any provision which would operate 
to prevent it willbe a fetter on his right to make 
improvements within the meaning of the Act. 
VIYATHAN MAHADEVI v. Aypross KURIKKAL Mad 711 
Malabar Law—Kanam - Nature. of kanam — [Right 
toapply for renewal of kanam in suit for eviction 

—Expiry of 12 years from termination of prior 

kanam- Effect. 

A kanamdar does not lose his rightto apply for 
execution of a renewal deed in a suit for eviction, 
merely by reason of the fact that more than twelve 
years had expired since the period of the first 
kanam deed came to an end. KANNATHAZHA PAKRAM Y. 
MANATRIL IAOHARATTIL KRIsunan NAIR Mad. 346 
Malabar Tenancy Act (XIV of 1930), 8s. 3 L), 

22—Kanam—Essentials—Amount of renewal fee 

as calculated according to Act, being less than 

nothing. E 

A transaction which otherwise fulfils the require- 
ments ‘of a kanam as defined in s. 3(L) of the 
Malabar Tenancy Act, doesnot cease to bea kanam 
simply because the renewal fee calculated according 
to the provisions of the Act comesto less than 
nothing. KannaT#azsaR PAKRAM v. MANATaIL 
EACHARATTIL KRISHNAN Mad. 346 

8, 22— Omission to prescribe form of 
‘application — Right to apply not lost, 
The right of a kanam holder to apply to the Court 
under s. 22 for the execution of a renewal deed can 
‘be exercised even though no form of application 
has been prescribed as contemplated by the said 





section, KANNATSAZSA PakRAM y. MANATHIL 
EACHARATTIL Krisanan NAIR Mad. 346 
Malicious prosecuticn — Burden of  proof— 


Presumption of innocence of plaintif on proof of 

termination of prosecution ending in his favour, 

whether enough—Malicious intention on defendant's 
part, must be proved. 

In an action for malicious prosecution a plaintiff 
has to prove that he was prosecuted by the defend- 
ant; that the proceedings complained of terminated 
in favour of the plaintiff iffrom their nature they 
were capable of so terminating; that the prosecution 
was instituted against him without any reasonable 
and probable cause and that it was due to a mali- 
cious intention of the defendant and not with a 
mere intention of carrying the law into effect. 
Presumption of innocence of plaintiff on proof that 
the prosecution ended in hisfavour will not, however, 
entitle the plaintiff to succeed. He must further 
establish that there was no reasonable or probable 
cause for the defendant to prosecute him (the 
plaintiff). If the facts alleged by the defendant in 
the criminal case are such as, from their nature, 
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were necessarily true or false to his knowledge, the 
plaintiff must establish that the defendant's story 
was false: and if he proves that the defendant's 
story wag false, he should be deemed to have proved 
that there was no reasonable and probable cause 
for the defendant to prosecute the plaintif. But 
cases are easily conceivable in which the defend- 
ant's allegations were not true or false to his 
knowledge, for example, where the defendant pro- 
secuted the plaintiff on information and belief. In 
such cases the issue isnot so simple as that in the 
class of cases above referred to, and the plaintiff 
has to establish that the circumstances were such 
that areasonable and prudent man would not have 
acted on the supposition that the plaintiff was 
guilty of the offence with which he was charged. 
In all cases the plaintiff should also prove malice 
in the legal sense, i. e., indirect and improper 
motive. In certain cases malice may be inferred 
from the absence of reasonable and probable cause. 
BHAWANI BS4ANKER v. [PAG HUBAR DAYAL All. 799 
Married Women's Property Act (IH of 1874), 
s. 6 as amended by Act XIII of 1923. Sar 
Insurance 481 
Master and servant —Electric-Power Boards Act, 
(New Zealand), s. 127, construction of—Action by 
employee under Electrice Board for injuries 
sustained while working in the employment of the 
Board—Limitation, : 
Held, upon construction of s. 127, of the Electrio 
Power Boards Act, (New Zealand), that an action 
for damages for injuries sustained by a workman 
while working in the employment of a Electric 
Power Board is barred if brought more than 6 
months after the cause of action arose whether the 
claim is regarded as one based on a breach of 
an implied term of his contract of employment or 
as one based on a breach of duty owed by the 
Board to the plaintiff as a workman in their em- 
ployment. FREDERIOK CHARLES Vincent v. THE TAURA- 
NGA ELECTRIC POWER BOARD PC 730 
Maxim—Magvim sic utere tuo ut alienum non laedas, 
scope of. | 
The maxim sic utere tuo ut alienum non laedag 
lays down a principle essential to peace, order and 
well being of the community and its application 
has to be determined with reference to the circum- 
stances of each case and not on mere abstract con- 
siderations. Kuasr Doppa Ksast SAIB v. UHIGAMALAL 
NANJAPPA Mad. 358 
Minor—Decree against minor—Fraud — Decree set 
aside on ground of fraud—Procedure to be 
adopted. f 
Where a decree against a minor along with 
another person is passed and the minor contests the 
decree in a separate suit and the decree against 
the minor isset asidson the ground of fraud and 
non-representation, the only position to which the 
minor can be relegated with any semblance of 
equity is to allow the original proceedings to con- 
tinue from the stage ab which the minor would have 
been in a position to contest the claim against 
him, inasmuch as fraud vitiates all legal proceed- 
ings and sothe parties againet whom it has been 
perpetrated, or who are affected by it, are placed 
by the Courts, so far as may be, in the position in 
which they would have been if no fraud had been 
committed. LAKHANLAL V. SITABAM Nag. 513 
Deeree against—Whether can beset aside on 
ground of gross negligence of guardian. ; 
A minor can have a decree against him set aside 
not only on the ground of fraud but also on the 
ground of gross negligence on the part of the guar- 
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dian. SUBBRATNAM  OHETTIAR ¥. GUNAVATHSALAL 

VIDYASANKAR Mad. 694 

- Decree against, without appointment of 
guardian ad litem— Effect of. 

The Court cannot dispense with the appointment 
of a guardian ad litem of a minor defendant and a 
decree passed against a minor who is not properly 
represented is a nullity. Ma WE Gyan » MAUNG 
Tian BYU Rang 967 
Guardian ad litem-— Members of minor's 

family having no adverse interest joining in 

execution of mortgage—Such members, whether can 
be appointed guardian ad litem of minor. 

It cannot be laid down as a general proposition 
that even where there area large number ofthe 
members of the minor's family who joined in the 
execution of the mortgage-deed and their interests 
are not adverse, each one of them is incompetent to 
be appointed guardian ad. litem of any of the minor 
members of the family. Every case would depend on 
its own facts. Mustarar BEGAM 9. RAG..URAJ Sinca 

All. 577 

- Guardian's right to be reimbursed and his 

right to indemnity from minor's estate, when can 
“be. claimed. 

Where as between the minor and the guardian, 
the guardian wants to be reimbursed and entitled 
to indemnity from minor's estate, the creditor of 
the guardiancan be subrogated to his rights and 
can have direct recourse against theestate of the 
minor. But beforesuch a decree can be given, facts 
muet be established and foundation must be. laid 
for such adecree. Thusit must be shown in each 
ease that the guardian has a right of indemnity. 
Till that is done, no decree can be given against 
the estate. There seems to be no machinery for 
ascertaining that indemnity in an ordinary suit 
brought bya creditor to enforce a debt. All that 
the creditor will be entitled to will be a declara- 
tion that he should be subrogated tothe guardian's 
right of indemnity leaving the creditor to work out 
his rights against the estate of the minor in an 
appropriate action. S. MursuswamI MANIAGARAM v. 
P.-E. R. M, ANNAMALAI CaetTiarn Firma Mad. 261 

Omission to raise plea, whether amounts to 
gross negligence. 

Omission to put forward the correct defence 
equally with putting forward an absard defence 
will constitute gross negligence on the part of a 
guaidian ad litem. SvUBBRATNAM OAETTIAR 9, 
GUNAVATEALAL VIDYASANKAB Mad, 694 
Pro-note executed by guardian, for necessary 

purposes, when binds minor or minor's estate. 

Where theonly evidence of the debt isthe pro 
missory note and it connotes prima facie ap obliga- 
tion incurred by the guardian it cannot at the 
same time be inferred that the obligation was also 
on behalf of the minor. Therefore, though the 
money borrowed for cultivation expenses and Court 
expenses may be for a necessary purpose, still the 
estate of the minor cannot be rendered liable. 
The cultivation and the litigation expenses may be 
deemed to be necessaries. But when the supplies 
were not necessaries, but the moneys were advanced 
for the purchase of necessaries, it must be shown 
that the money was actually expended on necessaries. 
S.Mursvswami Mantaaaram v. P. B. R.M. ANNAMALAI 
OLETTIAR FIRM ; Mad. 261 
Mortgage. SEE les judicata 577 
-~——- Co-mortgágees — Suit by one of several 

co-mortgagees for his share only—Maintainability. 

Unless there isa covenant to pay the amount due 
to any particluar co-mortgagee separately there can 
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be no suit for a share of the mortgage money. 

Where the case is one in which it can be said that 
not only is there no covenant to pay the shares of the 
co-mortgagees separately butthat on the other hand 
parties intended clearly that there should be no 
separate payment till the entire amount was recovered 
and then that amount was to be shared between the 
co-mortgagees either in full according to their shares 
or proportionately, a co-mortgagee cannot maintain 
a suit for reeccvery of his share only of the Mortgaged 
properties RAMAOSYANDRA AYYAR V. SIVARAM AYYAR 
. Mad. 352 
Equitable mortgage— Essentials — Property at 

one place and transaction at another—Forum” of 

transaction, how determined. 

In the case ofan equitable mortgage, it is the 
lex loci contractus which determines the form in 
which the transaction is tojbe clothed, and not the 
lex situs of every one of the properties comprised in 
it and hence it is not necessary to the validity of 
an “equitable mortgage” by deposit of title- 
deeds that the property to which the title-deeds 
relate should besituate within the territories where 
such “ equitable mortgages” are allowed. Bris Rag 
BARAN V. ALLIANCE Bank of SIMLA, LTD. Lah. 157 
——----—-Mortgagee, if a trustee — Shares deposited 

improperly dealt with by sub-mortgagee — Mort- 

gagee, if can suein his own right. 

A mortgagee is not a trustee; and if the shares 
deposited are improperly dealt with by the sub- 
mortgagee, the mortgagee can sue in his own right, 
or the mortgagor may, under proper conditions, sue 
to protect his property: but the mortgagee cannot 
sue as trustee for the mortgagor for he is not 
trustee, Jonn A ALLEN v. FO HEARN & COMPANY 

PC 554 
liability of mortgagor — How 





Personal 
determined. 
A mere determination that a mortgage 1s a usu- 

fructuary mortgage or an anomalous mortgage does 
not bring the matter toan end, but the nature of 
the transaction and the terms of the deed must be 
considered in arriving ata determination whether 
the mortgagor is personally liable to discharge the 
mortgage-debt. U San v. MAUNGSEIN Rang. 295 
Redemption—Stipulation in second mortgage 
of same property to same mortgagee that first 
mortgage not to. be redeemed without redeeming 
second—Validity of such condition. 

If a person executes two successive mortgages of 
his property in favour of another to secure separate 
debts a stipulation in the second mortgage that the 
mortgagor shall not be entitled to redeem the first 
mortgage unless he also paid the debt secured by 
the second mortgage is perfectly valid. The mort- 
gagee is entitled in such acase to resist redemp- 
tion of the first mortgage unless the second debt is 
discharged even if his right toenforce the second 
mortgage is barred by limitation. The rule, how- 
ever, does not apply when the mortgagees are dif- 
ferent. GanpaT RAOJI v. ABDULIT Nag. 28 
Redemption—Undertaking to re-pay mort- 

gage-debt— Enforcement of liability — Sale pro- 

ceeds insufficient—Personal decree, tf can be passed, 

Redemption necessarily involves re-payment of 
the mortgage-debt. If the mortgagor undertakes to 
re-pay the mortgage-debt, then the only way in 
which it can be enforced when he does not re-pay 
as stipulated is to sell the property held as security 
and, ifthe sale proceeds are not sufficient, to res- 
lize the balance by means of a personal decree, 
U San v. Maung SEIN Rang. 295 
Subrogation—Sale of land to pay off mort- 
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. gage —Mortgage legal necessity — Sale found void 
—~ Vendee paying off mortgagee in good faith—If 
can be subrogated. 

Where a sale of land by a Hindu widow to pay off a 
prior mortgagewhich is a legal necessity is found 
void ab initio, and is consequently set aside and the 
transferee pays tothe mortgagee in good faith, equib- 
able principles of subrogation apply to the case and 
the transferee stands in the shoes of mortgagee. 
NATHIWAL v. WAILAJI Nag. 675 


Usufructuary mortgage—Agreements on the 
same date—Mortgagor retaining possession on 
e payment of rent—Rent secured by charge on equity 
of redemption—Transaction, whether makes mort- 
gage a simple mortgage—Rent falling in arrears 

—-Suit for ascertaining arrears and enforcing 

charge—Whether cognizable by Civil Court— Agra 

Tenancy Act (III of 19 6), s. 269 (1) 

Where after a usufructuary mortgage the mort- 
gagor executes a gabuliyat in favour of the mortgagee, 
by which the mortgagor retains possession of the 
property on payment of certain rent and executes a 
third document whereby the mortgagor charged his 
equity ofredemption to secure the due payment of 
rent, all these documents, though executed on the 
same date, do not form one transaction, viz., that of a 
simple mortgage. 

And wherein the above circumstance the rent falls 
in arrear anda suit in Civil Court is brougt by the 
mortgagee to enforce the charge, the reliefs asked for 
being theascertainment of the arrears and enforce- 
ment ofthe charge created by the agreements, the 
fact that before the Court could give the second relief 
the arrears had to be ascertained, does not make the 
claim of the mortgage, a claim for rent cr arrears of 
rent. Consequently such a suitis cognizable by the 
Qivil Court, But even considering that it was not 
cognizable by the Oivil Court, the Appellate Court, 
when it hasall the materials before it, can determine 
the suit by virtue of s. 269 (1', Agra Tenancy Act 
KUER MOHAMMAD ASHRAF ALI KHAN v, BE ARI LAL 

All, 1004 

Usufructuary mortgage—Mortgagee in posses- 
ston—Improvements by him— Whether entitled te 
compensation, in suit for redemption by mortgagor. 

Whers a mortgagee in possession under usu- 
fructuary mortgage, ` effects improvement in the 
property knowing full well that he was the mort- 
gagee and not owner, ina suit for redemption by 
the mortgagor, the mortgagee is not entitled to 
compensation for these improvements. GANPAT RAOJI 
v. ABDULJI Nag. 23 


Motor Vehicles Act (VIILof 1914), 8. 16—Punjab 
Motor Vehicles Rules, r.49—Only Superintendent 
of Police can fix date for inspection of lorries—He 
fixing a particular week for the purpose~Inspector 
fixing a date within that week—Driver producing 
lorry during that week, but not on that date— 
Offence, 1f committed., 

Under r. 49 of the Punjab Motor Vehicles Rules, 
only the Superintendent of Police is authorised to fix 
dates for inspection of lorries. Where he fixes a 
certain week for the purpose and the Inspector 
subsequently fixesa particular date in that week, 
and there is no proof of delegation of powers to 
him, the driver cannot be convicted on the ground 
that he failed to produce his lorry on that particu- 
lar date, though he produced it during that week. 

In cases where peculiar powers are exercised by 
officials against private persons, technicalities sre 
of importance and their observance is to be insisted 
upon, Brasm Natu v., EMPEROR Lah. 426 
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Muhammadan Law—Guardlan — Alienation by 
— Absolute necessity or minor's benefit—Record of 
tt in deed, necessity of. 

In the case of a sale or mortgag: by a guardian ofa 
Muhammadan minor there must be an absolute neces- 
sity for the sale, or mortgage or it must be for the 
benefit of the minor or for absolute necessity. Itis 
always advisable that the necessity should be record- 
ed in the document but in its absence, other evidence 
of necessity is sufficient, YEAJUDDIN PRAMANIK v. 
Rup MANJURI DASI Cal. 652 
Maintenance—Arrea’s, who can claim 

Arrears of maintenance, ander Muhammadan Law, 
dannot be claimed by a relative other than the wife, 
JAFFAR in Eprusv. MAHOMED EL Eprus Bom. 232 
—~Marrlage — Dissolution of — One spouse 

renouncing Islam—Marriage, if ipso facto 

dissolved. 

Renunciation of Islam by one of the spouses re- 
sults ipso facto inthe dissolution of the marriage 
and it is immaterial whether the motive for the 
renunciation was a genuine conversion ora mere 
device to have the marriage dissolved but the 
factum of renunciation must be proved all the same. 
Lah. 927 
— Muhammadan Law — Cohabitation 

and acknowledgment of paternity — Presumption 

of marriage. 

A marriage may be presumed when it is proved 
that a lady has cohabited with a Muhammadan 
for years and has had a child by him who has 
been openly acknowledged and treated by him as 
a son, although there may be no evidence of the 
actual fact of marriage. SEORETARY oF STATE v. 
MARIAM : Sind 685 
— Pre-emption - Ceremonies required to 
establish right—Invocation of wrtnesses— Necessity 


—_ 














of, 

In order to establish the right of pre-emption the 
Muhammadan Law requires that the ceremonies 
connected with talab-i-mowasibat and talab-t-ishad 
must be performed. Invocation of witnesses is an 
essential part of the ceremony of  talab-t-ishad. 
PAOHUMUDDIN NAYEK v. ABDUL GAFFUR Cal. 480 
— —~-—Wakf—Sajjadanashin— Powers of—Surplus 

income, if can be applied for needs of indigent 

members of family. 

It is the duty ofthe sajjadanashin to apply the 
income of the wakf properties for the purposes of 
the endowment. He has ordinarily full powers of 
disposition over any surplus income. In the 
exercise of that power he may, and no doubt it is 
very desirable that he should, provide for the needs 
of indigent members of the family. It may even be 
said that he is under a moral obligation todo so. 
But legally the disposition of the money is in his 
hands, subject to the terms of the grants under 
which the property is held and to any proved custom 
of the institution. JAFFAR EL Eprus v. MAROMED 
EL Eprus Bom. 232 
Mussalman Wakf Act (XLII of 1923), s.10— 

Penalty unter—Jurisdiction to impose—D.stri.t 

Judge, whether proper authority. 

The District Judge is a person to decide whether a 
fine under s. 10, Mussalman Wakf Act, 1923, should 
be imposed. He has to decide whether the statements 
of accounts furnished -are true or not and whether 
they had been furnished within due time, and it 
cannot have been intended that, after he has 
decided that the statements are untrue or are 
not furnished within due time and thata fine ought 
to be imposed, he must send the case toa Magistrate 
to try what was intended to bea decided in Oivil 
Courts The implication in s. 10 is that the Dis- 
trict Judge isthe proper Court to decide whether a 
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fine should be inflicted. ABDUL HADI Y. ABDUL LATIF 
Nag. 648 
Negotlable Instruments — Promissory note — 
Party to inst: wment, if can plead that the executant 
was acting for undisclosed principal— Plaintiff, if 
can make alternative claim on consideration. 
Jt is contrary to all established principles that in 
an action ona bill of exchange or promissory note 
against a person whose name properly appears as 


a party to the instrument, it is open either by way - 


of claim or defence to show that the signatory was 
in reality acting for an undisclosed principal. 
None but the executants must be made Hable. But 
it is open to the plaintifis, to frame their case in 
an alternative form and to sue bothon the kundis 
and alternatively upon the consideration. S. Mourau- 
SWAMI MANIAGARAN v P. E M. ANNAMALAI 
OnETTIAR FIRM i Mad. 261 
Negotiable Instruments Act (XXVI of 1881), ss. 

74, 76 (d)— Suit on pro-note— Payment pleaded 

—Drawer, if can sufer damage from want of 

presentation. 

Where in a suit on 4 pro-note, the executant 
pleads that payment has been made, the drawer 
‘cannot suffer damage from the want of such a 
presentment and, therefore, under s. 76 (d), Negoti- 
able Instruments Act, no presentment for payment 
is necessary. Hakumat Rar v. Fares Aut Leh. 697 
= $, 87. Sze Promissory note 780 
N.-W. F. Province Courts Regulation (| of 

1931), s. 34 (1) (a). Sze Civil Procedure Code, 

1908, O. XXI, r. 83 315 
North-Western Provinces and Oudh Court of 

Wards Act (ill of 1899), s. 34—Scope and 

interpretation—Court of Wards giving consent to 

execute will— Consent acted upon—Consent, whether 
can be withdrawn-—~Held, that the will in question 
was executed with consent of Court of Wards. 

Section 34, North-Western Provinces and Oudh Court 
of Wards Act, relates tothe competence of the 
ward to dispose of his property. It is a section in 
derogation of the ward's ordinary rights, and the 
power of the Court of Wards to withhold their 
consent is clearly defined in the first proviso. The 
normal course contemplated by the terms of the 
section is that the consent will be given before the 
will is executed and may be given either to a 
draft submitted or in more general terms to a 
specific disposition of the ward's property. This is 
not to say that a subsequent consent would not be 
effective |as is now provided by the United Pro- 
vinces Ocurt of Wards Act (IV of 1912), s. 371, but 
that the words of the section point more appro- 
priately to an antecedent consent being given toa 
disposition not yet effected. Competence being 
taken away from the ward to the extent mentioned 
in the section, it is restored by a consent subject to 
any qualifications mentioned in the consent. It is, 
therefore, impossible for the Court of Wards having 
given its consent and the consent having been acted 
upon according to its terms, to withdraw its con- 
sent at a subsequent date so as to invalidate ex 
post facto the competency of the ward. Under the 
section no formality is requisite to a consent under 
(b) or (c) andthe consent as regards (b) and (e) 
may be either verbal or in writing. [It is otherwise 
enacted as regards sub-section (a)]. Further the 
section does not prevent the ward from revoking or 
cancelling & previous will, since such an act is not 
a disposition of property by him. 

Held, on reviewing the correspondence between 
the executor, Deputy Commissioner, manager of 
Court of Wards and the Board of Revenue that the 
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North-Western Provinces and Oudh Court of 
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will in question executed by S was a disposition of 

his property made with the consent of the Court of 

Wards in the terms ofs. 34 ofthe North-Western 

Provinces and Oudh Court of Wards Act (III of 

1899). Dwarka Natd SINGH v. Rag Rant ` PC8 

Occupancy rights—Nature of ~Landlord, whether 
can by express grant confer occupancy rights on 
tenant, 

Occupancy rights are creatures of statutes, of to be 
more precise the creatures of custom adopted by 
statute, which by defining the nature of the evidence, 
which a person claiming such rights is required to, 
adduce, have extended such rights to a larger class 
of ryots. They are creatures of custom or of statute 
only in the sense that acquisition of such rights by 
ryots does not depend upon the bounty or gift of the 
landlord, but they can beacquired against his will. 
This does not imply that the landlord cannot by grant 
confer on his tenant, rights exactly similar to rights 
of occupancy. He can in his grant define rights 
which he is granting to his tenant, by mentioning in 
detail in the different clauses of the potta the exact 
incidents of the rights he is granting. Ii he does 
80, the ryot or tenant would get these rights, and 
there is no principle of law which would prevent 
the ryot or tenant from successfully asserting 
those rights given to him by his potta against his 
landlord. JOGENDRA NARAYAN DHAR V, ASKABULLA 

Cal. 700 

Oplum Act (| of 1878), ss.4, 9 (a)—‘Opium 

water’, meaning of—Person lawfully possessed of 

opium for hisown consumption—Possession by him 

of prepared optum mixed with water—Offence, if 
committed. ’ 

The only meaning which can be attached to the 
words “opium water” in the rules and directions 
made under the Opium Act, is a mixture of water 
with capsules of the poppy or with the juice of such 
capsules of the poppy, or a mixture of such with 
neutral materials. Where the opium water has been 
collected from the washing of opium pipes, it is 
clearly not such opium water as comes under the 
rulers underthe Opium Act. It ismerely the dross 
or other residue remaining, after opium is smoked 
and is, therefore, ‘prepared opium’ within the defi- 
nition under the Dangerous Drugs Act, s. 2 (H (44), 
It is prepared opium mixed with water. Under s. 4 
of the Act a person who is lawfully possessed of 
opium for his cwn consumption may possess prepar- 
ed opium prepared therefrom; sothat unless it can 
be shown that this residue was taken from pipes 
in which opium not lawfully possessed by the 
accused was smoked, it must be taken that it was 
dross or residue from his own opium and, therefore, 
he has committed no offence in respect of the posses- 
sion thereof. Emprror v. Kona Kwi Rang. 344 
Oudh Estates Act (lof 1869), s 22 (10)— 

Amendment of 1910—“ Male agnates”, meuning of 

—Gangwal Taluqa — Nature ofi succession to- 

Relationship between claimant and propositus— 

Hindu Law. 

The succession to the Taluga Gangwal is gov- 
erned by the Oudh Estates Act of 1869, and in par- 
ticular by s. 22 (10), which, as amended in 1910 
Jevolves the succession on “the nearest male 
agnate according to the rule of lineal primogeni- 
ture”. The expression “ male agnate,” as here 
used, is to be construed according to ““ the ordinary 
law which would govern the succession apart from 
the statute—in this case the Hindu Law of succes- 
sion according to the rules of the Mitakshara "; 
and according to this law “ ‘male agnate’ denotes a 
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relation be- 
relations or 


‘gotraja sapinda'’”, that is, a blood 

‘longing to the same gotra. Blood 
sapindas may be related either through 
moles or throagh females. Prima facie 
sapindas who are related through anunbroken line 
of male descent are gotraja sapindas for by virtue 
of such unbroken relationship they must be of the 
same gotra. Thus the two conditions that must be 
satisfied by a person claiming to be a gotraja sapinda 
of thg propositus are not really independent but 
inter-related, for the first condition will ordinarily 
be included in the second. 

When blood relationship through the male line 
es found to exist between the claimant and the 
propositus identity ofgotra as between them is 
naturally to be expected. Where the claimant is 
not anugnate, i.e. gotraja sapinda, of the pro- 
positus, such difference of gotra could only be 
accounted for by adoption intoa different gotra of 
the plaintiff or one of his paternal ancestors since 
the common ancestor. Lat HARI, AR PRATAP Bakes 
SINGH v. BAJRANG BAEADUR SINGH PC 551 
Pardanashin lady—Will by—Undue influence— 

Proof of—Execution of will after taking advice 

from father of person to whom she proposed to 

leave property—W hether undue influence. 

It is not incumbent upon a person wishing to 
prove the willofa pardanashin lady of her own 
separate property to prove that the will has been 
executed under independent advice. And the mere 
fact that she took the advice of the father of the 
young man to whom she proposed to leave the 
property, is no evidence at all of undue | influence. 
Undue influence does not mean the exercise of advice 
by a close fiiend or relative. It means the domi- 
nation of a weak mind bya a stronger mind to an 
extent which causes the behaviour of the weaker 
person to assume an unnatural character. RAMBALI 
Prasan BING! v. Kissorr KUER Pat.976 
Partnership- Dissolution—Interest, when can be 

charged to individual partners on capital advances. 

Where there is agreement, then interest should be 
paid and charged respectively to individual partners 
on capital advances and upon withdrawals after the 
dissolution and up to the final settlement of accounts. 
LILARAM KEWALRAM v, HIRANAND NOTANDAS 

Sind 635 
Parties agreeing to form partnership—Draft 
agreement signed—One of them refusing to sign 
formal stamped agreement—Suit by other for 
refund of money advanced— Partnership, when 
formed—J urisdiction of Small Cause Court—Pro- 
vincial Small Cause Courts Act (1X of 1887), s. 25, 
Sch. I, Art. 29—Small Cause Court holding that it 
has no jurisdiction— Revision, whether competent. 
On May 16, 1934, the parties signed documents 
embodying the terms of adraft agreement. These 
agreements were incomplete and there were two 
blanks inthe documents, One was icgarding the date 
when the partnership was to come into force. It was 
admitted that it was the common intention of the 
Pe that a formal stamped agreement should 
e executed and on May 27, the plaintiff bought a 
stamp paper for this purpose, but the defendants 
refused ever to execute a formal deed of partner- 
ship. The plaintiff who had advanced certain sums 
of money to the defendants sued tu recover them, 
The Small Cause Court held that the plaintiff and 
defendants weie partners and that its jurisdiction 
was barred by Art. 29 of the Provincial Small Cause 
Court Act: 
Held, that if it was really intended, as the 
defendants alleged, that the partnership ehould 
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start on the day on which that document was 
executed, it was quite incomprehensible that the 
date should have been left deliberately blank in 
one of the clauses; 

Held, also that where the cardinal points are 
definitely agreed upon, the mere fact that reference 
has been made to a more formal agreement will 
not prevent that Court from considering the agree- 
ment arrived at by the letters as concluded; but 
here one cardinal point was never agreed upon 
and that was when the partnership was to come into 
force. Consequently it must be held that the parties 
were not partners, and that the jurisdiction of the 
Small Cause Court, was not barred; 

Held, further that so far asthe Small Cause Court 
was concerned, the case had been finally decided by 
it, and consequently the High Court could interfere 
in revision. SHARDA PRASAD v. NoMANBHAI 

Nag. 95 

—Preliminary decree—Rights and liabilities 

of partners settled—Settlement, if can bevaried in 
later proceedings. 

Where ina suit for dissolution of partnership 
and for accounts, once the rights and liabilities of 
the partners are fixed in the preliminary decree 
they cannot be varied by the Court in proceedings 
taken thereafter. LILARAM KEWALRAM v. HiRANAND 
NoTANDAS Sind 635 

Rent deed signed by one partner only— 

Deed purporting to be on behalf of firm—Other 

partner, tf bound by such action. 

Where an entry ina rent deed purports to be on 
behalf ofa firm of partners, though it is signed by 
only one of them, his act amounts to be one on behalf 
of the firm and is binding on his co-partner, RAJA 
Ram v. DAULAT RAM Lah. 535 
Partnership Act(IX of 1932). Sere Res judicata 








818 
— s. 4. Sez Partnership Act, 1932, s. 69 

855 
———s. 69, Sere Partnership Act, 1932, s. 74 

688 





—S. 69 (1) (2)—Scope of—Suit in respect of 
right acquired by partner—Firm, if should be in 
existence at date of suit. 

The language of sub-ss. (1) and (2) of s, 69, Partner- 
ship Act, is wide enough to cover suits relating to 
a dissolved firm and sub-s, (1) covers a suit by a 
plaintifi suing in respect of a right vested in him 
or acquired by him as a partner in a firm, and it 
is not essential that the firm should be actually in 
existence at the date when the suit was instituted. 
S. H. PATEL v. HUSSEINBHAI MAEOMED Bom. 424 
——— 55, 69 (2) (4), (a), 4—Unregistered firm 

having place of business in Berar—Suit by, whether 

saved by 8. 69 (4) (a). 

Berar is not in British India but when the Part- 
nership Act was applied to Berar, it was applied 
subject to this provision, that reference to British 
India must be read as refeiring to Berar. Oon- 
sequently a suit by afirm which is unregistered 
and having a place of business in Berar is not 
saved by sub-s, 4 (a) of s.69, Partnership Act, 
GoKULDAS RAMPRATAP MARWADI v, KES KORAO JANURAO 
MARATHE Nag. 355 
—ss.69, 4—Plaintiffs agreeing to share 

profits of money-lending business, whether partners 

within s. 4. 

Where the two plaintiffs agree to share the pro- 
fits of a money-lending business they are partners 
and forma firm to which s. 69, Partnership Act, 
applies, GOKULDAS RAMPRATAP MARWADI v, KESHEORAO 
JANURAO MARATHE Nag. 855 
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—s. 69 (4) (a). Sep Partnership Act, 1932, 

s. 69 (2) 855 

ss.74, 69—S. 74, if controls s. 69--Money 
borrowed before Act came into. force—Suit, if 
maintainable. ` 

Section 74, Partnership Act, although it. keeps 
intact any rights that may have acerued before 
the Act came into force, does not affect the enforce- 
ment of that right by means of a suit which is 
governed by s. 69. By virtue of s. | of the Act, 
e 69 came into force one year after the rest of the 
Act and undoubtedly the purpose of this is to 
give persons a year's grace in bringing suits of 
this description or in getting themselves registered. 
Consequently, where the money was borrowed 
before the Partnership Act came into force, the 
suit is nob maintainable in the face of s. 69 of the 
Act. SuUNDARARAJA AYYANGAR y. MANNASAWMI 

f =., ; Mad. 688 
Penal Code (Act XLV of 1860), $. 34—Principal 
offence and its abetment — Conviction for both— 

Legality. 

In some cases where the commission of the offence 
is abetted by aid and conspiracy, the abettor may be 
treated as a principal under s. 34, Penal Code. 
Broadly speaking, however, it would be illogical to 
hold that a man is guilty of both the principal offence 
and of its abetment. SAMARENDRA KUMAR Cn akare 
VARTI V, EMPEROR Pat. 48 


— ss. 109 and 114 — Applicability — 
Distinction between, pointed out — Held, on facts 
that s. 109 applied but since the punishment under 
both was same, interest of justice did not require 
interference. 

When a person is present and abete another to 
commit an offence, 8. 114, Penal Code, is not applic- 
able tothe case. When a person who abets the 
commission of an offence is present and helps in 
the commission ofthe offence he is guilty of the 
offence and not merely of abetment except ina few 
cases like rape or bigamy where the person com- 
mitting the offence alone can ‘be guilty of the offence, 
Section 114 applies toa case where & person abets 
the commission ofan offence some time before it 
takes place and happens to be present at the time 
when the offence is committed, and is not applicable 
to a case where the abetment is at the time when 
the offence takes place and the abettor helps in the 
commission. Active abetment st the time of com- 
mitting the offence is covered by s. 109 ands.114 is 
clearly intended for an abetment previous to the actual 
commission of the crime, any time, that is, before 
the first steps have been taken to commit it, 

A person was onhis way home in the evening 
when he was waylaid by Mand Balong with J at 
whose instigation M and B inflicted certain injuries 
on that person. M and B were convicted under 
ss. 324 and 325, Penal Code, respectively, and J 
be aa under ss. 324 and 325 read with 
s. 114: 

Held, that in the circumstances of the case it 
might have been more correct toconvict J under 
s. 109, but he on either view was liable to exactly 
the same punishment, and, therefore, the interests 
of justice did not require any interference on what 
can only be regarded as a technical ground. 
‘Prima facie, it would seem illogical that a man 
should be deemed to have committed an offence if 
he has abetted it beforehand but does nothing at 
the time when itis committed and on the other 
hend shall not be deemed tohave committed that 
offence if atthe time when itis committed he has 
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just abetted it, is still present and is still abettin 

it. JADUNANDAN JHA v, EMPEROR Pat. 48 

8.120-B—Proof of conspiracy—Inference 
from conduct of those attending meetings, 

In looking to the evidence of the conspiracy one 
does not expect to find direct evidence of the plot- 
ting and planning by which a movement of this 
kind is instigated and strengthened. The strongest 
possible evidence is, however, afforded bythe con- 
duct of those who attended the meetings, the speeches 
they delivered andthe behaviour of their associates 
subsequent to hearing them, THAKIN Ba SEIN v. 








EMPEROR Rang. 668 
s$, 120-B, read with s. 406 ors. 409. Sm 
Bombay Local Boards Act, 1923, s. 136 (2) as 
amended by Act, 1935 274F B 


mS, 121—Accused influential man in village 
which was hot-bed of rebellion—Also President of 
body resisting tax—Asststing rebels after battle and 
recruiting rebels~—Held, he was guilty of abetment 

of offence under s. 121. 

The accased was an influential man ina village 
which was a hot-bed of the rebellion. He was the 
president ofthe wunthun athin whose activities in 
regard to capitation tax were the preliminaries to 
the rebellion. When the rebellion broke out he 
assisted the rebels by feeding them after a battle 
and helped in getting persons tattooed, 1. e, 
enrolled as participants in, or sympathisers of, the 
rebellion. He took a leading part in the resistance 
of the villagers to the payment of capitation tax, 
and it was within a few days of his holding a 
meeting in regard tothe non-payment of capitation 
tax that severalof the villagers disappeared and 
joined the rebels : 

Held, that there were sufficient grounds for hold- 
ing that the accused abetted the waging of war 
against the King-Emporcr. Nea Po Ar Gyr v. Em- 
PEROR Hang. 218 

8, 121-A — Conspiracy — Illegal act or 
omission as overt acts of conspiracy, if should be 
established. 

Under the law as contained in s. 121-A, Penal 
Code, conspiracy itself isa crime and it is not 
necessary to establish any illegal act or illegal 
omission as overt acts of the conspiracy the exist- 
ence of which has to be established. The illegal 
acts or omission, if established, support the case of 
the existence of the conspiracy itself, the offence 
being complete even though two persons conspiring 
together go nofurther than the original agreement. 
There cannot be strictly epeaking direct evidence 
of the inception of a conspiracy, if any of the 
conspirators themselves do not choose to speak to 


the same JITENDRA Nata Gupta v. Emperor 
Cal. 977 
=S, 121 A— Direct evidence that. accused 





entered into agreement to conspire need not be 
given. ec aa 
The criminality of the conspiracy is independent. ° 
of the criminality of the overt acts. Where direct evi» 
dence is given to prove the existence and tha 
planning of a conspiracy as charged, it is not 
necessary to establish by direct evidence that the 
accused persons did erter into an agreement to 
conspire, JITENDRA NATH Gupta v. EMPEROR 
i Cal. 977 SB 
8. 121-A—General evidence of existence of 
conspiracy—Whether can be given before proving 
that one or more accused took part in it. 
In a trial under s. 121-A, general evidence of 
the existence of a conspiracy can be given before 
particular facts are proved to show that oneor more 


Vol. 169] 
Penal Code—contd. 


Sf the accused took part in it. JITENDRA NATH 

GUPTA v. EMPEROR Cal. 9778S B 

—8. 121-A — Members of conspiracy being 
members of different organisations—Connection of 
these with one another need not be proved. 

Where the members of the conspiracy sre members 
of diferent organisations, it is not necessary to 
establish that the different organisations wero con- 
nected with one another, JITENDRA Natu GUPTA v. 
EMPEROR Cal. 977 SB 

S. 121-A — Offence when complete — Mere 
agreement to do or cause to be donean illegal act 
e—Sufficiency of. 

The offence of criminal conspiracy is complete 
as soon as two or more persons agree to door 
cause to be donean illegal act, oran act which is 
not illegal by illegal means. It is immaterial whe- 
ther the illegal act is the ultimate object of such 
an agreement or is merely incidental to that object 
The agreement itself is enough to couetibute the 
offence as contemplated by s. 12321-A, Penal Code, it 
hot being necessary that any act or illegal omission 
shall take place in pursuance of the conspiracy. 
The rule ofevidence forming part of the substan- 
tive law is the one formulated in s. 10, Evidence 
Act, the operation of which is strictly conditional 
upon there being reasonable ground to believe that 
two or more persons have conspired together to 
commit an offence, JITENDRA Natu Guetav. Em- 
PEROR Cal977 SB 
—8,121-A—Quvert acts by members--Whether 

evidence of existence of concealed intention. 

Where there are overt acts on the part of the 
members of the conspiracy, they are to be looked at 
as evidence of the existence of a concealed inten- 
tion, JITENDRA Nata GUPTA v. EMPEROR 

Cal. 97738 B 

S.121-A—Sentence — Linking up politics 

with treason—Offence, if minimised — Considera- 
tions tn passing sentence. 

The linking up of politics with treason, revolu- 
tion and murder cannot serve to minimise the 
offence charged against the accused, lu awarding 
sentence, the prevention of crime, the protec- 
tion of the State, the society and the public, as 
also the reformation ofthe offender, have to be kept 
in views In the case of political offences, arising 
out of beliefs of the accused, severe sentences defeat 
their object. but a distinction must be drawn be- 
tween political offences of the nature of sedition or 
spread of ideas of communism and socialism charg- 
ed under s. izl-A, Penal Code, and offences against 
the State and society involving treasun, armed 
rébellion and murder, in connection with which the 
name of politics is used. The sentenve passed ina 
case which is required to be deterrent must 
be in : proportion to the gravity of the offence 
“committed. The Court has to keep in view the 
‘ends of justice as proviaed by law, in the 
“matter of conviction of the accused pluced on 
trial, as.also inthe matter of sentence passed on 
him commensurate with the nature of the offence 
committed. In awarding sentences the complicity 
of each of the individual accused persons, and the 
part played by himas a member of the cunspiracy 
in furtherance of the aims and objecte of the 
conspiracy, must be carefuily considered. JITENDKA 
Natu GUPTA v, EMPEROR Cal. 977 Sb 
—8.124-A—Test to decide if speech ts seditious 

Right of free speech, 

In considering a speech which has been delivered 
with a view to deciding whether it is seditious 
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or not, regard must be had to the speech as a 
whole. Anyone is entitled to hold what political 
views he chooses provided he expresses them with a 
proper restraint and with due regard for the law. 
The right of free epeech exists throughout British 
India subject only to the qualification that the 
freedom is not permitted to degenerate into 4a 
license to provoke breaches of the peace, to stir up 
disaffection towards the King-Emperor orthe Gov- 
ernment established by lawin British India, or to 
bring the Government established by law into hatred 
or contempt. Speeches which are made from a pub- 
lic platform must conform to the law in this and 
in every other respect, and in considering the inten- 
tion of those present and addressing the meeting, 
their words must be taken in their natural mean- 
ing unless there is express evidence to show that 
the natural meaning was neither intended nor under- 
stood, and the surrounding circumstances must be 
taken into consideration, THAKIN Ba SEIN v. EM- 
PEROR Rang. 668 
-——s8, 192—0 fence under— Ingredients—Held, 
that omission of oficer of thana in recording certain 
things did not amount to offence— Police oficer, 
whether bound to record verbatim report of non- 
cognizable offence. 

The essence of the offence under s, 192, Penal 
Oode, consists in this: that a false entry must 
be under 8. 192, Penal Code, made in a book or 
record or a false statement must be made in a 
document. Secondly, that a false entry or false 
statement must be made with a certain intention, 
namely, that the false entry or false state- 
ment may appear in evidence in a judicial pro- 
ceeding or any other proceeding taken by law before 
a publicservant. Thirdly, a false entry or statement 
so appearing in evidence may cause any person in 
such proceeding who has to form an opinion upon 
the evidence to entertain an erroneous opinion, 
Fourthly the erroneous opinion must be touching 
upon a material point, that is tosay a point mater- 
ial tothe result of the said proceeding. An entry 
would be false entry or a statement in a recordor 
document if it does either by reason of some false 
additions or of some material omissions misrepresents 
the truth. The omission may be illegal or may not be 
illegal. The thing to consider is what is the effect of 
the omission on the entry as made or on the statement 
as occurring in a document, 

Heid, that the officer in charge of thana was not 
guilty of offence under s. 192 inasmuch as it was 
not proved that he had any motive in making 
the omission in recording report ; 

Heid, also, that he was not bound by law to record 
a verbatim report of non-cognisable offence, the 
substance only of the report being sufficient, 
JATINDRA Naru Sanu v EMPEROR Cal 64 
— 85. 193, 467—Compiaint under s. 193— 

Conviction under s. 467 also—Legality of. 

Where the accused against whom a complaint is 
lodged only under s. 198, Penal Code, is convicted 
also ofan offence under s. 467, the conviction is 
irregular and made without jurisdiction in view of 
s. 193, Criminal Procedure Code. Kaura Ram v, Es- 
FEROR Pesh. 44 
—§.247, See Criminal trial 171 
m 58, 302, 326—Night over property—~Accused 

having Tight over land trespassed upon by com- 

plainanis—~1 Tovocalion by complarnants—Held, 
accused were entitled to acquittal. 

Where both sides were prepared for battle and 
both sides were equally responsible for fighting, 
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but the party of the accused had a right to turn 
the complainants out of the land which had been 
in their possession for a long time, and the com- 
plainants were the provoking party, were in the 
wrong and were in force and armed and it needed 
force and arms to turn them out, and in the 
course of the exercise of their right, the accused 


unfortunately killed a person receiving themselves 
serious injuries: 


Held, that no criminal liability could be put 


upon the party of the accused at all and in these 
matters it was. impossible to Judge exactly the 
righfamount of force to be used. SARDARA v. En- 
PEROR `Y Lah. 826 


—8. 323—Prosecution evidence disbelieved— 
Conviction based on injuries on persons of accused 
- —Whether can-be upheld. 

Where in'a prosecution under s. 323, Penal Ocde, 
the -Judge disbelieved the entire prosecution evi- 
dence and convicted the accused simply because 
they bore’ a number of injuries on their persons : 

Held, that the conviction could not be upheld 
simply because they bore injuries on their persons. 
Ifthe Judge wanted to maintain the convictions of the 
accused, it was incumbent upon him to base the 
convictions on some evidence apart from the presence 
of injuries on the persons of the accused. HAKAM 
Kuan v. EMPEROR Lah. 453 


—— 7 8. $25. Szz Criminal Procedure Code, 1898, 
8. 345 (2) 33 
———— 8, 326. See Penal Code, 1860, s. 302 826 
——S. 361 — Age of girl, determination of — 

Ossification, whether indispensable test, 

Although it may be recognized that ossification is 
an important test for determining the age, yet hav- 
ing regard to the practical . difficulties which would 
attend the application of this test, it cannot be 
said that ossification is an indispensable test for 
determining the age ofa girl. SAMARENDRA KUMAR 
OHAKRAYARTI v. EMPEROR Pat. 48 

~S. 361—Entrustment, proof of. l 
The entrustment may be required by the explanation 
to.s, 361, Penal Code, be proved not only by oral evi- 
dence but also by surrounding circumstances and the 
conduct of the parties concerned. SAMAREND A Kumar 
CEAKARYARTY. v. EMPEROR Pat.48 


——~— 8. 361—Karta 

osition of. 

he position of a karta in a Hindu family is a 
unique one and even though one need not go so far 
as to say that a person would necessarily be the lawful 
guardian of a minor within the Meaning of s. 361, 
Penal Code, by the mere fact of his being a karta, it 
is safe to say that very slight evidence of the consent 
ofthe natural guardian would be required to hold 
that the karta cf the family was in fact the guardian 
of aminor who is being brought up under his 
Care. SAMARENDRA Kumar OLAKARVARTI v. EMPEROR 


Put. 48 
——— 5, 361 — Lawful guardianship — Dual 


` guardianship, conception of—Declaration of trust, 
necessity of. 

The conception of a dual guardianship is by itself 
not repugnant to law and it 1s not difficult to conceive 
of cases where there may be more than one guardian, 
The guardianship of the father does not cease while 
a minor is in the possession of another person who 
had been lawfully entrusted with the care and 
custody ofsuch minor by the father. Again there is 
nothing inlaw to prevent the father or the mother 
of a minor, who may be his or her lawful guardian for 
the time being, from entrusting lawfully the care and 
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custody of such minor to more than one person ate 
time. 

A persor, should be regarded in theeye of the law 
as having been lawfully entrusted with the care and 
custody of a minor, if he has acquired control over the 
minor lawfully and in such circumstances as would 
imply trust even though he may not have been form al- 
ly entrusted with the careand custody of the minor 
by a third person. SAMARENDRA KUMAR £ AKRA- 
VARTY V. EMPEROR Pat. 48 

s. 372. See Penal Code, 1880, s. 373 76 
88. 373, 372—S. 373 should be read with 
reference to s. 372—‘Otherwise obtains possessiog’, 
meaning of —‘Possession’ implies _ some sort of 
control by accused— Girl running away with 
accused of herdwn accord—No evidence of control 

— Conviction under s. 873, legality of. | 

Section 373, Penal Oode is not self-contained 
and should not be read ag a self-contained whole 
without any reference to s. 372. They are correla- 
tive of each other, being aimed against what may 
be broadly described as trafficking in girls under 
the age of eighteen. On this view the words “other- 
Wise obtains possession” must be construed ejusdem 
generis with “buying” and “hiring”. The wording 
of the two sections is extremely close. „The word 
“selis” in s. 372 corresponds with “buys” in s. 373 
similarly “lets to hire” corresponds with “hires. 
It would be a strained interpretation of s. 373 to. 
hold that “otherwise obtains possession” does not 
correspond with “otherwise disposes of.” The effect 
of the amendment is merely to enlarge the scope 
of the “intent” ; it has in no way enlarged the mean- 
ing of the words “otherwise obtains possession.” The 
word “possession” implies some sort of control, 

A girl ran away with the accused of her own accord. 
In spite of the fact that she was taken home by her 
father-in-law she ran away again and re-joined the 
accused. There was nothing to showthat he had 
possession of her in any sense of the term or that 
he attempted to control her movements in any 
way : ‘and there was nothing to prevent her from 
leaving him at any moment she chose: 

Held, that under the circumstances the accused 
could not be convicted under s. 373. JATINDRA 
Mosan Das v. EMPEROR Cal. 76 

s. 408. Bre Oontract Act, 1872, s. 23 ee 


—8. 420— Essentials for conviction—Criminal 
intent at time of alleged bargain, necessity of— 
Denial of transaction at time _of trial—Whether 
shows criminal intent from beginning. 

Criminal intent at the time of the alleged 
bargain must be established for conviction under 

8. 420, Penal Code. The mere fact that the ac- 





. cused deny the transaction at the trialand refuse 


to return the money does not necessarily show 
that they had a criminal intent from the begin- 
ning and their denial may merely amount to the 
usual mistaken attempt to protect themselves froin 
the result of the prosecution. HARNAM SINGH v. 
EMPEROR Lah. 1007 
8. 420—Mercantile agent—Consent to sell 
obtained—Pledge with thira party—How consent 
was obtained 18 immaterial to third party—Con- 
viction of agent under s8. 420 —Pledgce's position, 
af affected. 

In the case of a person having authority to sell 
goods owned by another, once it is proved that he 
has the consent of the owner to sell, it is imma- 
terial tothe third party to whom he pledges the 
goods, whether he has obtained the consent by fraud 
or not, He isa mercantile agent, and the pledge 
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under s. 178, Contract Act, is valid and the pledgee's 
tight to hold the goods pledged is secure even if the 
mercantile agent is convicted for cheating under 
s. 420, Penal Code. AH San v. Mauna Ba THIT 

Rang 221 
S, 441— Lessee believing in good faith that 

he had right of entering land and ploughing t— 

Held, there was no criminal trespass. 

Where on a sale in execution the purchaser was 
given aymbolical pessession of the land and the 
person in possession who was not a party to it 
brought asuit claiming that he had purchased the 
land from the judgment-debtor but was dismissed. 
aad during the pendency of the suit the lessee of 
the auction-purchaser entered the property believing 
I. he had the right to do soand ploughed the 

and : 

Held, that the lessee believed in good faith both 
that he had aright to the land and that he had a 
right to enter on theland and there was, therefore, 
no case of criminal trespass EMPEROR v. U Kyaw 
ZAN Rang. 250 


~ wm S, 441 — Person merely entering on land of 
another under orders of employer and doing 
nothing—Whether can be convicted of criminal 
trespass. 

Where a person merely enters on the land of an- 
other under orders of his employers and does no- 
thing, none of the intents mentioned in s. 441, Penal 
Code, should be attributed to him and he cannot be 
convicted for criminal trespass. Maune- Po Tuer». 


rn 





EMPEROR ` Rang. 415 
— =S, 467. See Penal Code, 1860, s 193 44 
=S, 47 7-A, read with s. 109. See Bombay 


Local Boards Act, 1923, s. 136 (2), as amended by 
Act, 1935 - 274 FB 
S, 497, See Penal Code, 1860, s. 498 526 


mm B, 498—Aduliery—Complaint by brother 
and no necessary averments—Conviction, if proper. 
For a conviction under s.-497 or s. 498, Penal 

Oode, a complaint by the husband is an essential 

requirement which cannot be dispensed with. If a 

criminal charge ofadultery is to be preferred a 

formal complaint of that offence must be ‘instituted 

in the manner provided by law, and if it is not, 
the requirements of s. 199 of the Criminal Prote- 
dure Oode, will not have been satisfied. In the ab- 
sence of a legal complaint for the offence of adul- 
tery and inthe absence of necessary averments, nó 
offence under s. 497 can be’ alleged against the 
accused. RAMNARAYAN Banurao Kapur v. EMPEROR 
Bom. 526 

~$,498—‘Detains in s 498, meaning of— 

Woman eloping and living with accused of her 

own will—‘Keeping back’, if constituted. 

The word ‘detains’’in s.498, Penal Code, has its 
ordinary meaning of ‘keeping back.’ There may 
be various ways of- keeping back. It need not 
necessarily be by, physical force, but the use of 
the word dces require that there ‘should be some- 
thing in the nature of control or influence which can 
properly be described as a keeping back of the 
woman, ani if cannot properly be said that a man 
detains a woman ifshe has no desire to leave and 
on the contrary wishes to stay with him. Where, 
therefore, a married woman elopes with the accused, 
lives with him willingly and is not willing to leave 
him and isalso a free agent, there is no ‘keeping 
back’ within s. 498. RAMNARAYAN BABURAO Kapur 9, 
EMPEROR 
- S$. 498 — Jurisdiction — Accused enticing 
married woman in Madras and taking her to 
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Bombay-—-Bombay Court, if has jurisdiction— 

Offence, if continuing offence. 

The ‘taking’ under s 498, Penal Code, is not a 
continuing offence but is complete as soon as the 
person concerned is out of the keeping or control 
of the guardian. The same applies to enticing 
also. No doubt enticing in itself may be a con- 
tinuous process, but enticiag from a particular 
person cannot be so, 4. e„ it cannot continue after 
that person's control has ceased. The word ‘ordi- 
narily’ in s. 177 means “ except where provided 
otherwise inthe Code." Consequently. where the 
accused entices and .takes a married woman in 
Madras and brings her to Bombay, the Magistrate 
in Bombay has no jurisdiction to try the offence. 
RAMNARAYAN BABURAO Kapur v. Emperor Bom. 526 


ss. 498, 497 —Held, elopeméent was a joint 
adventure and there was no enticement. ` 

Where a married woman discarded by her hus- 
band and living with her father and brother fell 
in love with her next door neighbour and. they 
eloped to another place : 

Held, that the elopement was a joint adventure in 
which the motive force was mutual affection, and 
there was no enticement within the meaning of 
s. 498. RAMNARAYAN BAEURAO KAPUR vV. JUMPEROR 

Bom. 526 
———— 58, 498, 497—Married woman discarded 
by husband living with her father and brother— 

Father and brother not having care of her on, 

behalf of her husband—Her elopement with 

accused—Offence under s. 498, if made out— 

Criminal Procedure Code (Act V of 1893., ss. 199 

177—Complaint by brother is not suficient. 

Tt is an essential ingredient of the offence under, 
s. 498, Penal Code, that the person concerned shall have 





- been taken or enticed from a person having the 


care of her on behalf of the husband. Where, there- 
fore, the accused is alleged to have enticed a mar- 
ried woman living with her father and brother 
having been discarded by her husband and the 
father and brother were taking care of heron their 
own account and not on behalf of her husband, a 
conviction under s. 498, cannot be sustained. In 
such a case a complaint by the brother is not com- 
petent under s. 199, Criminal Procedure (ode, as 
the brother is acting on his own behalf and not 
under the authority of her husband. The words ‘on 
his behalf’ must be given some meaning. It is not 
enough that a person should take care of the wife 
instead ofthe husband because the husband will 
not take care of her and thereis no one else todo 
it. RAMNARAYAN BABURAO KAPUR 9. EMPEROR 

Bom. 526. 


Pensions-Act (XXIII of 1871), 8. 6—ApplicabilitY 
—Voluntary grant by Government to shrine—Sui 
for declaration of right to office of Sajjada Nashin 
to shrine—Certificate under s. 6, tf necessary— 
Claim, if affects liability of Government. 

Where a voluntary grant is made by Government 
to a shrine bat the grant is resumable at the 
pleasure of the Government and a suit is instituted 
for declaration of the plaintiffs right to the office 
of Sajjada Nashin of the shrine, the claim not 
being one for a pension or grant, no certificate is 
necessary under s, 6, Pensions Act, and as the 
grant has been made voluntarily by the Government 
which could be withdrawn at any time at Govern- 
ment’s absolute pleasure, the decree which the 
plaintiff sought would not affect any liability of 
Government directly or indirectly. Arr Sassap v. 
BABER ALI Pesh. 319 
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Power-of-attorney. See Oivil Procedure Code, 
1908, O. III, r. 4 ; 117 

Vakalatnama, if power-of-attorney—Power- 
of -attorney, meaning of. 

A vakalatnama is a power-of-attorney and a 
“power-ol-attorney’ is an authority whereby one is 
set in the turns, stead, or place of another to act 
for him. 

In India under the Stamp Act, s 2 (21), a power- 
of-attorney forthe purposes of the Stamp Act is 
defined in a way that excludes a vakalatnama because 
it excludes a document which carriesa court-fee 
stamp, but that definition for the purposes of the 
Stamp Act, makes it quite clear that if it were 
not for, that definition, a vakalatnama being a 
power-ol-attorney would require not only a court- 
fee stamp under the Court Fees Act but also a 
stamp under the Stamp Act and to avoid that 
double stamp it was necessary in the Stamp Act 
to exclude the vakalatnama. Rampeoyv. LALU 





Nag. 117 
Practice. 
Sen Oivil Procedure Code, 1908, O. XLI, r. 20 
186 
Sree Evidence Act, 1872, s. 92 228 


Procedure — Departure from prescribed 
procedure— Right of appeal. 

Where a Oourt has general -jurisdiction, the par- 
ties to a proceeding can by agreement adopt a 
. different procedure quite contrary to the ordinary 
cursus curiae and the Court is bound to give effect to 
such an agreement. B acwat NARAIN SINGH 7, 
SRINIVAS Pat. 483 FB 
————Relief — Plaint not properly drafted— 

Evidence—Proper relief should be given. 

Where on account of a badly drafted plaint the 
relief sought was not clearly brought out but evi- 
dence was led on the right issues and no party 
wae prejudiced, the proper relief should be granted 
to the plaintiff. Wazan ILAHI v, Guppar SHAH 

Lah. 929 
——— Second appeal—Finding of fact supported 
by evidence—W hether conclusive 

If there is any evidence from which misconduct can 
be inferred, the decision of the lower Appellate Court 
is final. If,on the other hand, there is no such 
evidence, the appeal must succeed, as a finding based 
upon no evidence is wrong in law. Bznean NAGPUH 
Ry. Co., LTD. v. HARIJIBAN Iswar Patoak Pat. 354 
Second appeal—Question whether misconduct 

can be inferred from facts, whether one of law. 

The question whether misconduct can be inferred 
from å set offacts isa question of law. BENGAL NAGPUR 
Ry. Co., LTD. v. HARIJIBAN Iswar Parsak Pat. 354. 
Precedents—Authority of case, extent of. 

A case isan authority for what it decides, and 
not what may seem logically to follow from it, and 
expressions of opinion, even of eminent Judges, 
must be limited, unless there is a very strong indi- 
cation tothe contrary, to the facts which they had 
before them. COMMISSIONER OF Income Tax, BOMBAY v 
PIROJBAL N. CONTEACTOR Bom. 376 
— High Court placing certain interpetation on 
-Privy Council ruling—It must be followed unless 

dissented from by larger Bench. 

It is desirable that the interpretation put on a 
certain ruling of the Privy Qouncil, by a Bench of 
the High Court should be followed unless a larger 
Bench should dissent from that interpretation. 
BASHIK Lat Sanu v. Surpar SINGH Pat. 964 
———— Privy Council — Obiter dictum of Privy 

Council, value of. 

An obtter dictum of the Judicial Committee of the 
Privy Council stands ona different footing from an 
obiter dictum appearing in a judgment of a High 
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Court and cannot be brushed aside. JoOGENDRA 
Narayan Dnarv. ASKARULLA Cal. 700. 


Presidency Small Cause Courts Act (XV of 
1882), 8. 59—Distress warrant— Costs — Tenant 
wishing toget rid of warrant by complying with 
‘notice in form CO under s. 59—Costs of affidavit 
and warrant and commission should be paid by 
tenant, 

Where a tenant has allowed has goods to be dis- 
trained upon and desires to get rid ofthe distress 
by complying witha notice in form O, undef s. 59, 
Presidency Small Oause Courts Act, he must also 
pay the costs of the distress, that is, he must pay 
the item under the head “commission,” although | 
he had allowed the goods to be sold he might have 
received some further services without making any 
additional payment. Tha Registrar will be acting 
properly in declining to remove the distress except 
on the terms of receiving payment for the item of 
affidavit and warrant to distrain and for the item 
of commission. SHANKAR Govtnp  BEOSALE 2, 
REVASHANKAR PURS ‘oTTau ‘TRIVEDI Bom. 365 
- S$. 66— Landlord applying for distress 

warrant-——Practice of requiring him to pay costs in 

advance is illegal. 

Where a landlord applies for a distress warrant 
there is no justification for requiring payment of 
the costs in advance by the landlord. The costs are 
dealt with by the Act, and the scheme is to get 
them either under a notice inform O from the ten- 
ant, or on a sale anders. 66, and the practice of 
requiring the landlord to pay them in advanee is 
illegal. SuaANKAR Govind BHOSALE v. REvVASHANKAR 
PURSHOTTAM TRIVEDI - Bom. 365 
Presidency Towns Insolvency Act (IN of 1909); 

s. 39 (2) (b)—Failure to keep proper books of 

account —When punishable—Absence of intention. 

Failure to keep proper books of account within 
s. 39 (2) (b), Presidency Towns Insolvency Act, 
1909, is not proved unless it is shown that the 
nature of business is'such that it ‘is usual and 
proper to keep certain books showing transactions 
therein. When a person is carrying on business 
respecting. which no evidence is offered or torth- 
coming thatthe keeping ofa certain book is usual 
and proper, the result must be concluded to be that 
it is unusual and - unnecessary for him to keep 
books. The production of books of account by the 
insolvent in such a case is a work of supererogation ; 
he need not produce them. And in the absence of 
the actual fraud they are not open to criticism 
since they are merely in the nature of the private 
notes in relation to a business in which there is 
no den that it is usual or proper to keep books 
at all. 

Where the insolvent has keptinsufficient and incom- 
plete books, and has never set up that these books 
contained a complete account of all his financial 
dealings or that they revealed his trae financial 
position, and there is no evidence that they were 
ever put forward as doing so, it cannot be said 
that he deliberately kept false books, designed to 
conceal the true state of his affairs. MAUNG SRIN 
Done v. OnIDAMBARAM QOnETTYAR Rang. 764 
S, 49—S. 49, if incorporated by s. 229, Com- 

panies Act. 

The provisions of 5.49, Presidency Towns Insol- 
vercy Act, are not incorporated by s. 229, and all 
questions regarding priority of debts in winding up 
proceedings are to be governed solely by the provi- 
sions contained in s. 230, Oompanies Act. In the 
matter of INDIAN COMPANIES AOT Cal. 506 

Ss. 55—Burden of proof of invalidity of 


| 
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transfer for want of constderation—~Onus on 
Official Assignee, if displaced on proof of -blood 
relationship between insolvent and transferee. 
Under s. 53, Presidency Towns Insolvency Act, 
where the Official Assignee seeks to invalidate a 
trausfer of property upon the ground of want of con- 
sideration, the burden of proof liee upon him to 
show that in fact no consideration for the transfer 
existed, Where the Official Assignee desires to chow 
that a transfer which has infact been executed is 


void agafhst him for want of consideration, or where - 


he desires to show that what purports to have been a 
mortgage isnot a mortgage at all, the burden of 
proof lies upon his shoulders and it is not displaced 
on proof of existence of blood relationship between 
the insolvent and ths transferee. OrrioraL ASSIGNEE 
p. DEIVANAI ACHI Rang. 594 
Press (Emergency Powers) Act : XXII of 1931), 

S. 3 — Notice on joint keeper—Joint keeper pur- 

chasing share of partner—Use of press continued 

under different name—W hether can escape liability 
to have press forfeited. 

A joint keeper of a presson whom a notice has 
been served under s. 3 of the Press Act cannot by 
purchasing the share of his partner escape liability 
to have his press forfeited when he continues to use 
the press, under a different name by pleading that he 
the present keeper had not been given notice as 
required by the Act, MAHBUB AHMAD v. EMPEROR 

: Lah, 10088 B 
Principal and agent—Accounts, suit for—When 

maintainable—Contract Act (IX of 1872), s. 213. 

There cannot be in law a suit for accounts unless 
the defendant in the suit is under an obligation 
to- render accounts to the plaintiff. Tha principal 
owes no obligation to render accounts to the agent. 
Hence an agent cannot maintain a suit for accounts 
against the principal as defendant. The mere fact 
that in ascertaining the sum due to the plaintiff, 
it would be necessary to investigate accounts, does 
not in any way alter the nature.of the suit. NARMADA 
HANDRA BANERJEE v. MAHARAJ BAHADUR SinGa DUGAR 

: Cal. 930 

————Agent dealing on his account without. 

obtaining consent of principal—W hether constitutes 
misconduct. 

It is misconduct on an agent's part to deal on 
his own account in the business of the agency 
without first obtaining the consent of his principal 
and acquainting him with all material circum- 
stances which have come to. his knowledge on the 
subject. Rausaroop MAMOHAND » CHasuRAM & Sons 

Cal. 827 

-—~—— Authority to execute orders—Order received 

` from person in name ofa firm—Firm executing 

the order, if can hold former firm liable in the 
absence of holding out or authority. 

It cannot be said that if a firm receives an order 
in the name ofa firm from any person who chooses 
to write to them, they are entitled to carry out that 
order without any iaquiry and thereafter they can 
hold the firm, in whose name they execute the order, 
even if the writer had no actual authority to give 
the order, liable. When there is no holding out or 
authority proved, there ean be no liability. 
PIRA GOBINDRAM GOPICHAND v. Firm PARTABSING 


DHARSANSING Sind 423 
-Liability of principal for acts of agent — 
Instigation or abetment—Necessity of. : 


The maxim of qui facit per alium facit per se 
or the law of agency is nota doctrine of criminal 
law but of civillaw. The principal can be made 
responsible for and found guilty of the acts of his 
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agents under the Oriminal Code only where it is 
proved that he has instigated or otherwise ab2tted 
the acts of the person who actually c»mmitted the 
crime, The law of abetment was enacted to deal 
with such cases. Mauna NWE v. Mauna Po Ana 

Rang. 293 
————~ Undisclosed principal—Agent’s right-—~W he- 

ther can claim as trustee. 

Where a broker conducts his brokerage business 
through the defendants and when his clients give 
him orders he gives the necessary instructions to 
the defendants in his own name not disclosing the 
name ofhis clients, the supposed agent’s rights 
would be torecover the damage suffered by him 
on the footing that he had been principal. He has 
no claim against the other party in the capacity of 
trustee and such an agant cannot sus as trustee for 
his principals. What happens to the proceeds of a 
successful claim by such an agent is another matter. 
By virtue ofhis fiduciary relation to his principals 
he may have to account to them for what he recsives; 
but this is not the concern of the other party, 
Join A. ALLEN V, F. O'akARN & Company PO 554 
Privy Councll—Practice ~Question of fact—Question 

raised tn India—Whether canbe raised before 

Privy Council. — 

Their Lordships cannot entertain an objection, 
which depends upon a question of fact not dealt 
with below. 

Question ofactive prosecution of a suitis one of 
fact. PARMESHARI DIN v. Ram CHARAN PC 657 
Probate~—Order of Probate Court granting probate — 

When canbe impugned-~Such order, if conslusiv 

-Injunction —Only inconvenience urge l being that 

if property is distributed, it may be difficult to get it 

back from petitioner, alleged to be a man of straw — 

Injunction, if can be granted on ground of balance 

of convenience. 

The order of a Probate Court granting probate or 
letters of administration cannot be impugned by a 
Court exercising any other jurisdiction and such 
order is not subject to any collaterul attack and is 
conclusive not only against the parties to the litiga- 
tion but against all persons and all Courts: 

Held, that where the only inconvenience which is 
apprehended is that after the grant of letters 
of administration by the Court, the administrator 
may proceed to distribute the ornaments in accord- 
ance withthe terms of the will and that it may 
be difficult to get them back from the petitioner, 
who isa person of no substance, an injunction order 
cannot be passed on the ground of balance of con- 
venience, inasmuch as ifthe letters of administration 
are, granted, appropriate orders in this behalf can be 
passed, at that stage. JASWANT LAL p. GoverD.aNn 
Lab Lah. 541 
Profession tax. Ses Voluntary payment 330 
Promissory note—Admission by executant—Onus as 

to consideration. 

lf the execution of the promissory note in suit is 
admitted by the executant, the onus is prima facie 
on him tə prove absences of consideration or other 
circumstances exonerating him from liability. 
ADDEPALLI LAKSHMANASWAMY V. @ADIREDDI NARASIMHA 
Rao : ; Mad, 435 
Consideration ~~ Agreement to stifle pro- 

secutton—Mere possibility of talk of criminal pro- 

ceedings at some stage, tf makes transaction illegal. 

The mere possibility ofa talk of criminal procaed- 
ings at some stage or another will not make the 
transaction illegal, The Oourt must be satisfied 
that the pro-note was given in purauanes of an 
agreement to stifle a prosecution, ADDEPALLI 


"z. . Unders, 25 of the 
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LaKsh MANASWAMY v. GADTREDDI NARASIMHA Rao . 

Mad. 435 

Transaction of pro-note and loan inseparable 

— Pro-note void under s. 87, Negotiable Instruments 

Act (XXVI of 1881), and therefore inadmissible in 

evidence— External evidence to prove payment of 

money as loan, if can be given— Note, if can be 

used in evidence for this purpose—Hvidence Act 
(I of 1872), s. 91. 

It was not possible to separate the transaction of 


the alleged loan from that of the promissory note. ° 
and the making and handing over of the note and 


° 
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they are able to pay their debts, GADI v. GOVINDRAO 
BAPUJI PURANIK Nag. 826 
— =S. 28, SEE Provincial Insolvency Act, 1920, 
8. 2 (1) (d) 856 
S, 28 (5), See Punjab Alienation of Land 
Act, 1900, s. 16° ; 14 
amma S 28 (5)—Agra Tenancy Act (III of 1926), 
s. 23—Ex-proprietary holding of insolvent, whether 
vests in Receiver —Landlord, if can recover arrears 
of rent without going to insolvency Court. a 
Under sub-s. (5) of s. 23, Provincial Insolvency Act, 
the property of the insolvent does not include any 


the payment of the money formed part and parcel. -property which, by any enactment for the time being 


of the same transaction. On account of material 
alteration after its execution, the pro-note became 
inadmissible in evidence and void under s. 87, 
Negotiable Instruments Act : 

Held, that the plaintiff suing on the pro-note could 
not prove orally the terms of the contract by setting 
up acase independent of the note. Though it may 
be admissible to tender evidence in 
fact that a particular sum of money was paid on a 
particular date, the pro-note having been executed 
to set out the terms of the contract, it could not 
be used in evidence, nor external oral evidence 
gould be given to prove that the money was paid as 
loan to defendant to be repaid by him to plaintiff, such 
evidence not being admissible under s. 91, Evidence 
Act. S. x0 NAYAK v. BABAU All 780 
Provincial Insolvency Act (V of 1920), ss. 2 (1) 

(d), 28—Joint Hindu family—Pro-noie in favour 

of family carrying on ancestral business and not 

in name of karta—Karta adjudicated insolvent— 

Official Receiver, if can sue on note. f 

Where 4 promissory note was drawn in favour 
of a joint Hindu family carrying on ancestral busi- 
ness and not in the name of the karta and on the 
adjudication of the karta as insolvent, the Official 
Receiver sought to sue on the pro-note through the 
karta : 

Held, (per Mya Bu, J.) that as the karta could 
not sue in his own name, the Official Receiver 
could not derive the right of suit through the karta 
under s 2 (1) (d), Provincial Insolvency Act. 

Per Dunkley, J.—The right to bring a suit on a 
promissory note executed in favour of the family 
business will pass to the Receiver on the insolvency 
of the manager of the family. Under s. 28 (2), 
Provincial Insolvency Act, on the making of an order 
of adjudication, the whole of the property of the 
insolvent -vests ‘in the Receiver, and ‘a right of 
suit is ‘property’, within the meaning of that term 
as defined ins 2 (1) (d)of the Act’ Nizar-Anmep 


v. R.K. BANERJI, OFFICIAE REORIVER Rang: 856 
a s, 3. Seg U. P. Encumbered Estates’ Act, 





- ©1931, 8. 7 (1) Ca) 
s4 


s. 75 os 

s, 5 (2). See U. P.” Encumbered lêstates 
Act, 1934,8 7 (1) (a) 220 
s. 25—Assets, sufficient to discharge debts— 

But no liquid assets to be paid presently — Insol- 

vents, whether able to pay, 

Although a debtor may have assets, which, if 
liquidated, would provide sufficient money to dis- 
charge his debts; yetifhe has no liquid assets where- 
With to pay his debts at present he is not able to pay 
his debts within the meaning of the section. Gaprv. 
GOVINDRAO BAPUJI PURANIK Nag. 846 
s. 25— Debtor's duty toshow that they are 
able to pay debts. 


-a 











a a 


Kr Provincial Insolvency Act, the 
burden of proof lies - upon the debtors to show that 


+ 


proof of the- 


~~ 


220. 
s. 4. Serr Provincial Insolvency Act, 19:0, > 
‘ss 809 


in force, is free from liability to attachment end 
sale in execution of a decree. Where the insolvent is 
an 6X-proprietary tenant, and holds several ex-pro- 
prietary plots, such plots are not, under s: 23, Agra 
Tenancy Act, attachable and saleable in execution of 
a creditor's decree. These ex-proprietary plots do not 
vest in the Receiver at all, and he has no right to 
seize possession of them or ta.manage them in his > 
ownright so as to realize the income and distribute 
the amountamong the creditors. Such a procedure 
is contrary tothe provisions of the Tenancy Act as 
well as the Provincial Insolvency Act. The landlord 
is entitled to recover the arrears of rent, and is not 
bound to go to the Insolvency Court to get the decretal 
amountentered in the schedule of creditors. So long 
as his decree for arrears of rent remains unpaid, he 
is entitled to proceed under the Agra Tenancy Act 
and eject the ex proprietary tenant. The Insolvency 
Court cannot prevent him from executing sucha 
decree, RaG..UNANDAN SINGH v. BSUPAL GIR 

All, 224 
S. §3—Fraudulent preference — Creditor, a 
relation of insolvent — No pressure — Mortgage 
".Ahich is sought to be annulled executed eight 


marti, 





,'. WOnths after pro-note—Whether preference to one 


tereditor. f 
“Dhe facts that an insolvent executes a mortgage 
in “favour of one of his creditors, eight months 
after the execution of the pro-note in lien of which 
the mortgage is executed, and there is no threat 
or, pressure of any sort and the creditor is related 
to. the insolvent are sufficient to show that the 
insolvent executed the mortgage with the intention 
of preferring that crelitor. Mr G. W. GODBOLE v. 
MAROTISA BALUSA BHAOSAR Nag. 683 
s. 53— Official Receiver challenging aliena- 
tion by insolvent —Onus of proof asto absence of - 
-i good faith and consideration 
"Under s. 53, Provincial Insolvency Act, the onus 
of proof of absence of good faith and consideration 
REORIVER E Lah. 975 
nnn §, 54 — Limitation under s, 54 in case ` of 
~ documents requiring registration —Time runs from 
“date of registration and not of execution. 
“Under s. 54 of the Provincial Insolvency Act a 


liee on the Official Receiver. “SUNDAR Dass v OFFICIAL 


‘transfer can be set aside only if the insolvency 
-petition is presented within three months after the 
‘date 


thereof, and, in case of documents 
requiring registration time must run from ‘he date of 
the registration and not from the date of the 
execution ofthe deed, it seems highly improbable 
that the Legislature should ever have intended that 
limitation should run from the date of execution, of 
which the creditor had no notice, and that the debtor 
and hig transferee should be able to defraud creditors 
by delaying registration for three months. Such an 
unreasonable construction should not readily be 
placed on the section. Mr. W. GODBOLE v. 
MAROTISA BALUSA BHAOSAR Nag. 683 
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a. 75 
s 69- Petitioner having deposit in bank 
withdrawing part and re-depositing in wife's name 

—Suit by wife jor money and settlement decree 

— Nothing further known of amount- Insolvency 

petition by petitioner—Above amount not shown 

an schedule —Conviction under s. 69, legality of 

The petitioner had at one time Rs. 7,500 in a bank. 
He withdrew Rs. 4,000 of this deposit and made 
a re-deposit in the name of his wife. 
went on operating on the account. 
wige brought a suit against the bank forthe return 
of Rs, 4,000. This was the subject of a settlement 
decree but nothing further was known of it. The 
petitioner filed an insolvency petition and when 
he filed his schedule, it was said that he concealed 
his interest which was a benami interest in the 
four thousand rupees in the hands of the bank. 
He was convicted under s. 69, Provincial Insolvency 
Act: 

Held, that the facts did not disclose a criminal 
` intention beyond per-adventure, although in all pos- 
sibility a Judge in insolvency would be perfectly 
justified in refusing him his discharge unless a 
better disclosure ig made, It was impossible to say 
that the petitioner had concealed property which 
atthe time of the filing of the schedule was not 
his property at all in the absence of a decision by 
a competent Court. Harz Papa Morrra v. JUMPEROR 

Cal. 101 
~88. 75,68, 4—Creditor aggrieved by order 
of Insolvency Judge, whether can appeal—Sale by 

Receiver—Objection that property belongs to objector 

oo upheld by District Judge— Appeal, if 

ies, a 

Section 75of the Provincial Insolvency Act, -is 
sufficiently wide to enable a creditor, who is aggriev- 
ed by an order passed by the Insolvency Judge, to 
lodge an appeul. ; 

An -objection thatthe objector was the owner of 
the pròperty sold by Receiver was raised under 
s. 68, Provincial Insolvency Act. The objection was 
upheld by the Di-trict Judge : 

Held, that though the District Judge was moved 
under s, 68, which was not one of the sections men- 
tioned in Sch. I, the investigation, which he was 
expected to make in a case like the present, should 
be under s, 4, Provincial Insolvency Act, and any 
order passed by him under s.4 was appealable as 
of right to the High Oourt. Daurat Ram-Vipya 
PARKASH v. BANSI LAL Lak. 809 
Provincial Small cause Courts Act (IX of 1887), 

$s. 24, 27,17. Sen Civil Procedure Code, 1908, 











8. 95 f 614 
——-— —§, 25, Sex Partnership 95 
~ Sch. |, Art. 29, Ses Partnership 95 





Sch. Il, Art. 41 — Plaintiff buying portion 
of holding from defendant und making himself 
liable for proportionate rent—Rent decree on whole 
holding paid by plaintif—Suit for recovery of 
amount excluding amount for which plaintiff was 
liable, against defendant—Suit, whether cognizable 
by Small Cause Court, 

Plaintiff bought from the defendant a portion of 
the holding at the time of his purchase and 
undertook responsibility for proportionate rent. 
There was arent decreefor the whole of the holding 
and it was paid by the plaintiff who subsequently 
brought a suit in the Courtof Small Causes for re- 
covery of this amount from the defendant, excluding 
the proportionate amount for which he had made 
himself sesponsible ; 
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Held, that the suit being one for contribution did not 
fall under Art. 41, Sch. IL Provincial Small Cause 
Courts Act, and consequently was congnizable by the 
Court of Small Causes, Somar Ram KAHAR V. JAGDEO 
SINGH Pat 801 
Public Gambling Act (lll of 1867), s 3. SEE 

Public Gambling Act, 1867, 5 4 42 
-——— $, 3 aS AMIended by C.P. Act iji of 1927 

—‘Place’, whether canbe a public road 

Under s. 3 of the Public Gambling Act as amended 
by the O P. Act No. III of 1927, an attempt has 
beon made to bring that section into conformity with 
the definition of “common gaming house” ins. 1. 

Tbe word ‘place’ in s. 3 of the Public Gambling 
Act cennot be so construed as to embrace the whole 
of a public throughfare. 

‘A place’ must be adefinite area so marked out 


‘that it can be found and recognized. A public 
stiest is not such a place. EMPEROR v, BASANTILAL 
J UTHALAL Nag. 36 


—~——— $S., 4, 3—Search under the Act — Criminal 
Procedure Code (Act V of 1898), s. 103 — Whether 
appites —Witnesse nature of —Evidence, value of. 
Section 103, Criminal Procedure Code, does not 

apply to searches made under the Public Gambling 

Act. This question has a bearing on the character 

of tha witnesses who appear forthe prosecution in 

cases under the Act. They need not be residents of 
the locality and they need not even be respectable. 

Such witnesses are not accomplices and their evidence 

does notrequire eorroboration, though it shvuld be 

submitted to careful scrutiny. If theevidence as such 
is acceptable, it should not be disregarded. Ram- 

PRASAD V EMPEROR Nag. 42 

i s. 5—Conjiscation of money, if authorised 

Ys. ð. 

Section 5 of the Public Gambling Act conveys no 
authority for the seizure and confiscation of money 
foundonthe persons of people found in a common 
gaming house. The authority extends only to money 
found therein reasonably suspected to have been used 
or intended to be used for the purposes of gaming, 
There can be no justification for assuming that any 
person who frequentsa public gaming house has the 
intention of gaming with all the money he happens to 
have in his pocket at the time, RAMPRASAD v. 
EMPEROR Nag 42 
——— 8S. 6 — Presumption under, when can be 

relied on—Place searcried must be one named in 

search warrant. 

Before relying on the presumption under s. 6, Public 
Gambling Act, the prosecution must establish that 
the placs where the accused was found gambling 
really was the place named in the search warratn. 
Barsnat. v IIMPEBOR Cal. 303 
Punjab Allenationof Land Act (XIII of 1900), 

s. 16—Ezemption under — Provincial Insolvency 

Act (V of 1920), s. 28 (5)—Land of agriculturist 

who becomes inselvent— Whether vests in Heceiver— 

Receiver,zf can sell or lease it. 

Section 16, Punjab Alienation of Land Act, makes 
the land of an agriculturist exempt from attachment 
and sale, and cl. (5), 8. 28, Insolvency Act, therefore, 
takes if out of the category of the property which 
vests inthe Receiver. Uousequently the land of an 
agriculturist does not vest in the Receiver on his 
becoming insolvent and the Receiver cannot sell or 
lease his landed property. OrriciaL Receives, Dera 
ISMAIL Kuan v. ABDULLA KAN Pesh. 14 
-—S. 21-A (2) (3) —Order of Insolvency Court 
—Setting aside of, by District Judge — Finality — 
Kevision, tf lies. 

According to s. 21-A (2) when the District Judge 


pre 








... attached before 
.. gections would govern the procedure, if the alena- 
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finds that the order of the Insolvency Court is contrary 
to any ofthe provisions of the Punjab Alienation of 
Land Act, he shall alter it so as .to make it consistent 
With that Act. Under s. 21-A (38) when such Appellate 
Oourt passes an order rejecting the application of 
the Deputy Commissioner, he may within two months 
apply tothe High Court for revision of that order, 
but no provision is made for a similar revision being 
preferred by anyone else except the Deputy Oommis- 
sioner. The being so, the order of the District Judge 
is final and no revision lies. JRANGI Kam Bopa Ram 
v, COLLECTOR, Dera Guazi Kuan Lah. 430 
Punjab Colonization of Government Lands Act 
(V of 1912), ss. 36, 30— Jurisdiction — Collector 
granting proprietary rights—Civil Court, if can 
determine whether he has observed necessary rules 
duly or not. 


Where the Collector grants the proprietary rights, 


it is not the function of tue Civil Courts to deter- 
mine whether in granting the proprietary rights tbe 
rules framed by the Financial Commissioner were 
or were not duly observed by the Collector. If the 
parties were prejudiced by any order of the Collector 
it is open to them to seek relief in accordance 
with the provisions of the Colonization of Govern- 
ment Lands Act, if so advised 

If proprietary rights are acquired by a widow 
. under the Colonization of Government Lunds Act, 
even out of the income of the land, the widow must 
be regarded asthe owner of the property wherein 
she has acquired the proprietary rights. GHULAM 
MOHAMMAD V. ALLAH BAKnSH Luh. 776 
Punjab Courts Act (Vi of 1918), S. 44. SEE 

Civil Procedure Code, 1908, O. XI, r 1 687 
Punjab Court of Wards Actii of 1903), ss. 26, 

31 (2)—S. 26, if includes certificate signed by 

decree-holder and produced in Court to the effect 

that his claim aguinst estate has been admitted. 

Section 31 (21, Punjab Court of Wards Act, merely 
-provides for the production of a certificate that the 
claim has been preferred as required by 8.26; it 
does not say that the certificate should be from any 
particular official or that st should not be by the 
decree-holder himself. The section is wide enough 
to cover the case of a certificate signed by the 
decree-holder and produced in Court to the effect 
that the claim has been submitted to the Deputy 
Commissioner as required by 8. 26 of the Punjab 
Court of Wards Act, DAVINDAR SINGA v. COURT oF 
Warps OF T.E ESTATE oF Lao.i.MI DEVI Lah. 961 
s. 31 (2)—Form of certificate—Mere intima- 

tion by Deputy Commissioner, whether enough. - 

The law does not provide for any form of a certi- 
ficate and the mere intimation by the Deputy 
Commissioner given to the Court in which the exe- 
cution proceedings are pending 15 a sullicient com- 
pliance with the provisions of s.31, sub-s. (2), if 
a certificate from the Deputy Commissioner is con- 
templated by that sub-section. Davinpar SINGH v. 
CouRT OF Warps OF THE Estate or Lac mi Devi 

Lah. 961 
Punjab Debtor's Protection Act (I! of 1936), 
ss. 4 and 5~Sections, if retrospective in effect 

—Land attached before Act—Alienation after Act 

—Ss. 4 and 5, whether govern the case. 

Sections 4and 5 of Punjab Debtor's Protection 
Act, relate to procedure and will, therefore, ap- 
parently govern pending cases also, although there 
is no specific provision in the Act giving them 
1etrospective effect. Where, therefore, the lund was 
the Act came into force, these 





tjon was to be made in satisfaction of decree after 
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it came into for BAKHSHISH 
SINGH j Lah. 656 
Punjab Motar Vehicles Rules, r. 49. Ses Motor 

Vehicles Aah dl4, s. 16 426 
r. 49—Rule 49, if places duty on lorry 

owner of producing lorry for inspection. 

It is desirable that when a person is to be punish- 
ed for abreach of duty that duty’ must be directly 
stated inthe rule. Rule 49 does not diregtly place 
on the lorry owner the duty of producing the lorry 
for inspection and so no offence can be charged 
against him for not producing the lorry Bra m 
Nata v. EMPEROR Lah 426 
Punjab Pre-emption Act (1 of 1913), 8. 15—For 

pattis to be distinct sub-divisions they must be 
distinct entities, having nothing in common, and 
each having homogeneity of area and descent — In 
absence of this, right of proprietor of one to pre- 
empt cannot be superior to the right of the pro- 
prietor of the other. 

The facts that in the settlement papers, the two 
paitis are mentioned and there are separate lambar- - 
dars for them’ are by.no means conclusive as to 
decide the point whether they are distinct sub- 
divisions. The real question is whether the pattis 
are distinct entities, having nothing in common be- 
tween them, each having humogeneity of area or 
descent. Where the fields of the two pattis are 
intermixed and there is no territorial division on 
a homogeneous basis and it has not been shown 
that the proprietors in each patti are the descen- 
dants ofone man or transferees from them, then 
these pattis do not possess any of the essential at- 
tributes of a sub-division, which will make it a 
distinct entity for the purposes of the Pre-emption 
Act, and in such a case the right of the proprietors 
of bne patit-to pre-empt the land in that patti could 
not be superior to that of the proprietor of another 
patti. Ram Parrapy KIsHEN SINGa Lah. 830 
—-—-5. 16 (4)—"‘Street”, meaning of — Whether 

means “public street"--“Kucha khas”, meaning of. 

The expression “stieet’’ as used in s. 16 (4), 
Punjab Pre-emption Act, means a public street. 
Kucha khas implies a private street and the sec- 
tion applies to cases where two houses abut on a 
lane which is private street owned by the owners 
of the houses in lane and opens into a public 
street. Suyauxat ALI v. MAJID ALI Lah, 259 
Punjab Regulation of Accounts Act (iof. 
-4930), ss. 3, 4 (b)—Suzt on pro-note—Plaintiff 

not complying with s,3—Sutt dismissed ~Success in 

revision—Whether entitled to costs— Costs. - 
' Owing to the operation of Act I of 1930, the 
Court cannot grant costs in any proceeding arising 
from the suit in which costs could not be granted. 
Where, therefore, in a suit ona promissory note the 
plaintiff did not comply with the provisions of s. 3, 
Punjab Regulation of accounts Act : 

Held, that be was not entitled to any costs in 
revision froma decree dismissing his suit, although 
he succeeded, notwithstanding the objection of the 
respundent. The ordinary rule as to costs does not 
apply. Hakumat Ral v. FATEH ALI Lah, 697 
—_———-$§. 4 — Whether applies to case where defend- 

ant isa contractor. 

Provisions of s. 4, Punjab Registration of Accounts 
Act, ure inapplicable to a case where the defendunt is 
a contractor, and not amoney-lender. Sslam SINGH V. 
KUNDAN SING« Lah. 966 
Punjab Tenancy Act (XVI of 1887), 8. 59. SEE 

Custom (N.-W, F. P.) 664 
——— 6, 59—One of two brothers having identical 

rights, in possession as occupancy tenants in 1842 


? Bisugn CHAND v. 
1 
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and in 1882-— Presumption that land was acquired 
e from father, if arises, ah 

Where one of the two brothers whose rights were 
identical has been shown to have been in 
possession as an occupancy tenant in 1842 and 
then in 1882, a presumption arises that the land 
was acquired by the brothers from their father, 
SER Din v. SHAu Nawaz Lan. 410 
Rallways Act (IK of 1890), ss. 3 (7), 138—‘Em- 

ployed’, meaning of—Person contracting with Rail- 
way Po perform service on tts behalf—Whether 
‘employed bythe Ratlway— Agreement permitting a 
person to perform service of providing meals for 
passengers~~Person having no Sree hand in service 
*—Whether Ratiway servant—Termination of his 
service — Liability to dispossession of premises 
occupied by him. 

The word “employed” is freely used to denote 
the relationship between a person who wants a work 
done and an independent contractor, whom he gets 
to do itfor him and in avery large proportion of 
the cases in which a person contracts with the 
Railway to perform a certain service onits behalf 
he can be said to be employed by the Railway todo 
that service and so comes within the definition of s. 3 
(7) of the Railways Act. The case of a person who in pur- 
suance of an agreement between himself and a 
Railway Administration by which he used ‘certain 
premises belonging to the Administration to provide 
meals for passengers by that Railway, is one of 
these cases. 

By an agreement, a Railway which had taken 
upon itself the duty of providing meals for 
Hindu pusseagers, permitted the petitioner to per- 
form that service on their behalf, paying him “no 
remuneration in Money and receiving from him no 
considerasion” His remuneration was the profit 
which accrued from the serviee of meals, and instead 
of the Railway taking that profit aud payiig.him 
a wage or commission, they allowed him to take it 
all directly, but the petitioner had not got a free 
hand in the performance of this service. He was 
both overlooked and directed in the performance 
of his work. 

Held, that he must be deemed to have been 
a servant and not an independent contractor and 
hence a Railway servant within the meaning of 
s. 3 (7) of the Kailways Act. The termination 
of his service by the Kailway under a clause of ‘the 
agreement amounted to his discharge within the 
meaning of s, 138 ofthe Act, and he was, therefore, 
liable to dispossession of the premises which he was 
occupying as & servant of the Kailway. 5. L. 
KAKOOR y. EMPEROR Lah 649 
S. 54— Railway charging excess freight in 

excess of what had been paid on consignment— 

Condition No.6 on Railway Keceipt—Applicadbility, 

No general rule as to whether a Railway Company 
has authority to charge excess freight at the place of 
destination can be laid down. It will depend upon 
the circumstances ofeach case as to whether condi- 
tion No. 6 printed on the back of the Railway Re- 
ceipt is oris not applicable, : 

(Held, on facts ot the case that the condition No. 6 
was applicable] Treat Ram Lat-B  IKAM UHAND v. 
SECRETARY OF STATE All, 802 
— S, 72 — Misconduce — Risk Note B— 

Consignment destroyed by fire—Servanis doing best 

to save goods—Lield no misconduct merely because 

other methods to extinguish fire were not used. 

la a suit by consignor for damages for loss by fire 
during transit of a consignment of sal wood sent 
under risk note B, it was fuund that the servants of 


109-—G. L—AL. 
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the company, soon after the discovery of fire, had 
shifted thetwo trucks carrying the wood to a siding 
nearatank and had engaged a number of men to 
pour water on the burning logs. Inspite of these 
efforts the logs could not be saved. It was contend- 
ed thatthe failure on the part of the servants to 
unfasten the chain between the two trucks or unload 
the truck or usea hosepips amounted to misconduct 
on their part: 

Held, that nobody could say that the unfastening 
of the chain and attempting to unload the truck or 
using hosepips would not have been as useless as 
the pouring of water by means of buckets. Unless 
the conduct of the officials was unbusinesslike, mis- 
conduct could not be inferred. Because the Railway 
Officials took one step rather than the other they 
could not be said to be guilty of misconduct. They 
did whatever they thought prudent at thattime to 
do, and the question whether some other thing could 
have been done was absolutely immaterial, as there 
was nothing to show those other steps would have 
been efficacious. BENGAL Nacpur Ry. Co, LTD. v. 
HARIJIBAN ISWAR PATHAK Pat, 354 
S. 72—Risk notes in force before and after 

1924—Distinction between. 

The difference between the risk notes in force 
before and after 1924 is that Inthe previous one the 
railway administration was entirely absolved from 
responsibility for loss in case of fire, robbery froma 
running trainor any other unforeseen event or ac- 
cident; but in other cases it was liable only if the 
loss was brought about by the wilful neglect of the 


— 





- employees of the administration. Intheform now 


in force the words ‘wilful neglect’ have been changed 
into ‘misconduct’ and the railway administration 
is liable incase of loss by fire also provided that it 
is dueto the misconduct of their officials. In cases 
Other than loss by fire or robbery a duty is cast upon 
the railway administration to give evidence as to 
how they dealt with the consignment BENGAL NAGPUR 
Ry. Co., LTD. v. HARIJIBAN Iswar PATHAK Pat, 354 
——_———-$,138. Se Railways Act, 1890, s. 3 (7) 649 
Record of Rights—Presumption — Entry as to 
tenants possesston based on certain document— 
Presumption, when rebutted—Such document 
referred to in judgment of Civil Court as not being 
proved—Presumption of correctness, if rebutted. 
Where an entry purports to record the basis of the 
tenant's possession as founded upon a particular 
document and where the Court finds that the document 
is false, the presumption attaching to the kecord of 
kights isrebutted, Butwhere a person is entered in 
the Kecord of Rights as a permanent tenant onthe 
basis of a certain ducument and there is no other 
evidence which goes to disprove its genuimess except 
the reference made in the judgment of the Oivil Court 
in a suit brought on the basis of such ducument, that 
the plaintiff failed to prove the document, it cannot be 
gaidthat the presumption of correctness attached to 
the entry in the Record of Rights is rebutted, since 
it cannot be concluded from the judgment referred 
to that the document was found to be faise by the 
QGivil Court so as to destroy its validity. Buunesu- 
WARI KOER v, SECRETARY OF STATE Put, 756 
Presumption — ntry that land was held 
rent-free—Landlord showing that land fall within 
his proprietary right—Presumption, tf rebutted, 
Iven though the landlordhad succeeded in show- 
ing that the land in question fell within his pro- 
pristary rights, the presumption given by the 
Recurd ol Nights to the entry that the land was 
held rent-free should not be taken as rebutted. 
RASHIK LAL Sanu V, SURPAT SINGH Pat, 964 
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-m Presumption — Land forming part of 
zemindari and entered in record as gair-mazrua-am, 
whether under control of zemindar—Pool built on 
such Lland—-Rights of Brahman custodians to collect 
offering recognised in permanent  settlement— 
Landlord, if can interfere — Customary Right—Such 
pool enclosed by iron gates for more than 25 years 
—A distinguished Muhammadan taking casual bath 
—Whether creates customary right in favour of 
Muhammadan community. 

Land forming part of a zemindari estate and entered 
in the Record of Rights as gatr-muzrua-am or public 
waste land is not under the control of the zemindar. 

Where a pool or kund is built on sucha land and 
the rights of its Brahman custodians to collect the 
offerings to it to the exclusion of -others is recognised 
at the permanent settlement, the only presumption 
that can bedrawn isthat the zemindar has no con- 
trol over the pool. In such cases the zemtndar cannot 
interfere with the pool. 

And where such a kundforming part ofthe precincts 
of a Hindutemple is kept in repairs by its Brahman 
custodians and is enclosed completely by iron gates 
for mors than 25 years, a casual bath ofa distin- 
guished Muhammadan can hardly be treated as a 
representative bath and such kind of evidence is not 
enough to prove the existence of general customary 
right of all Muhammadans to enter the precincts to 
bathe whenever they pleased. MUHAMMAD WALIUL 
Hag v. Lupput UPADHYA Pat. 971 
Registration—Sale of land — Fraud on register- 

ing authority by inclusion of . item which never 

existed, thus giving it jurisdiction to register deed 

—Title, if passes to vendee. 

No title passes toa vendee of a land, where the 
sale-deed is registered by practising fraud on the 
registering authority by inclusion of an item which 
never existed, in the sale-deed in order to give the 
registering authority a jurisdiction which it would 
never have. Nat.1Bal v. WAILAdL Nag. 675 
Registration Act (XVI of 1908), s. 2 (9), (6)— 

Evidence Act (I of 1872), s. 9l— Right to collect 

bidi leaves, whether movable property—Agreement 

regarding collection of such leaves reduced to 
awriting but not registered—Oral evidence to show 
its terms, admissibility. 

A right to collect bide leaves is movable property 
as defined in cl. (9) of s.2 of the Registration Act 
and does not fall within the definition of immov- 
able property contained in cl. (6), So where an 
agreement between the plaintiff and the defendant 
that the latter would collect the leaves and pay a 
certain sum to the plaintiff is reduced to writing, 
put the deed is lost, the plaintiff is entitled to 
‘give oral evidence to prove the terms of the con- 
tract though the contract was unregistered. AnMED 
Kuan v. MUBAMMAD KELAN Nag. 834 

—§. 17 (1)(b). Sex Civil Procedure Code, 1908, 

O. XXXIV, r. 14 679 
= $8.17 (2) (vl), 49. Ske Civil Procedure 

Code, 1908, O. XXXII, r. 7 741 
——— $, 43, Sze Transfer of Property Act, 1882, 

s. 53-A 958 
S$. 83—Section, whether applies to offences 

committed under Act but not coming to knowledge of 

Registering Officer. 

Section ¢3, Kegistration Act, deals only with a 
prosecution for any offence under the Act “coming 
to the knowledge of a Registering Officer in his 
official capacity,” and it provides in effect that 
where an offence comes to the knowledge of the 
Registering Officer in his cficial capacity, a pro- 
pecution may be commenced by or with the per- 
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mission of the officers mentioned in the rection, 
But the section has no application whatever to cases 
in which offences are committed under the Act, 
but those offences do not come to the knowledge 
of the Registering Officer. EMPEROR v. YESA Nana 
DipwaGs Bum, 41 
s.83—Section, whether prohibitory—Of' cnces 

coming to knowledge of Registering Officer in 

oficial capacity— His sanction for prosecution, tf 

NECESSATY. © 

Section 83, Registration Act, is not prohibitory 
either in terms or in intention On the contrary, 
it is an enabling section and provides that a pro- 
secution for any offence which comes to the know- 
ledge of a Registering Officer in his official capa- 
city may be commenced by or with the permission 
of specified Registration Officers. Consequently, 
ganction of Registration Officer may or may not 
be obtained for ‘prosecution of offences coming to 
his knowledge in his official capacity. EMPEROR v. 
Yusa Nana DIDWAGH Bom. 41 
s. 60— Endorsement by Sub-Registrar— 

Admissibility. 

The Sub-Registrar's endorsements, duly made 
under s. 60, are relevant evidence for proving the 
execution of those documents, Bris Ray Saran v. 
ALLIANCE BANK, SIMLA, LTD. _ Lah.157 
Religious endowment— Succession —-Donor laying 

down rule of succession after his death— Rule, whe- 

ther binding on him— When can be changed by 








im. 
When the property bas been dedicated by a donor 
and he has thereby divested himself of all interest 
in the property, then, the rule of succession to the 
office of shebaitis of considerable importance in the 
case of trust and if laid down by the donor at the 
time ofthe dedication must be deemed to be a part 
of the rules governing the management of the trust, 
and in the absence of any reservation, the 1ule is not 
capable of being altered by the donor at his will. 
BInDRABAN v. GoDAMJI MAHARANI BIRAJMAN MANDIR 


All. 217 

Res Judicata. 
Sez Arbitration Act, 1899, s. 14 623 
Sen Deed : 547 


——-——Cause of action must be decided tn previous 
suit—Suit dismissed under s. 69 (2), Partnership 
Act (IX of 1932), firm being unregistered—Cause of 
action not decided—Firm registered und second suit 
on same cause of action—W hether barred. 

In order that the subsequent suit may be barred 
by res judicata it is not enough that the former 
suit has been heard and determined. The cause of 
action must be heard and determined. 

Suit was dismissed unders. 69(2) of the Partner- 
ship Act on the ground that the firm was unregistered. 
The question whether the goode were supplied and 
not paidfor was never decided. The firm was then 


registered, and a second suit was brought on thesame 


cause of action: 
Held, that the second suit was not barred by 
res judicata. FIRM OF Sonual HANSBAJ V. SADASHIV 
WÉ Nag. 818 
Mortgage— Suit by mortgagee compromised 
~- Preliminary decree- Redemption sutt some time 
before final decree in Munsif's Court — Plaint 
returned for want of jurisdiction and for filing in 
proper Court—Plaint filed in proper Court after 
final decree--Final decree, whether res judicata— 
S. 52, Transfer of Property Act (IV of 1882), 
whether applies. 
A suit by mortgagee was compromised and a pre 
liminary decree was passed on its basis, Both the 
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decrea and the compromise were upheld by the High 
Court. Before the passing of the final decree, a re- 
demption suit was instituted in the Court of a Munsif 
who returned the plaint for want of jurisdiction, for 
presentation to proper Oourt. The plaint was filed 
in proper Oourt some time after the passing of the 
final decree : ; 

Held, that the fact that the final dearee wag 
passed before the institution of the suit cannot 
be held to be ineffective on account of the institution 
of the subsequent suit. Asa matter offact the 
priociple of s. 52, Transfer of Property Act, applicable 
togransfers of property is not applicable to suits and 
decrees passed in such suits, The plaintiff should 
have taken stepsto get the proceedings stayed and 
if he failed todo that and allowed a decree to be 
passed against him, then the mortgage suit became 

a former suit” within the meaning of s. 11, Civil 
Procedure Oode, by virtue of Expl. 1 added thereto. 
Furthermore, putting the case for the plaintiff at 
its highest, all that could be said would be that the 
final decree would be subject to the result of the suit 
inthe previous Court. Butin point of fact the 
plaint was actually returned by the Munsif on ac- 
count of want of jurisdiction and was therefore not 
fructuous. The mere fact that the plaintiff instituted 
another suit subsequently would not make the final 
decree which had been obtained previously, null and 
void, MustTarat BEGUM v Raa.uras SINGH 

a f All. 577 
Pranciple of, if applies against party who 
though plaintiff in name obtains no decree in his 
favour and cannot himself execute decree so 

GE alaa, plaintiff's right to redeem was not 

. lost. 

The defendant held a certain property under a 
marupat executed by his predecesgor-in-title in 
favour ofthe plaintiff who subsequently granted a 
melcharth over the same property. A suit for 
eviction was filed by both plaintiff and melcharth- 
dar in which a decree was passed in favour of the 
latter that if within three years he paid into Court 
the value of defendant's improvements the defend- 
ant should surrender possession of the property to 
him. Such payment was never made and defendant 
remained in possession. The plaintiff, the Jenmi 
then sued to evict the defendant. The question 
arose whether this suit was barred by reason of the 
previous decree : 

Held, that there was no bar. The principle of 
res judicata cannot ba applied against a party, who, 
though a plaintiff in name, obtains no decree in 
his own favour and cannot himself execute the 
decree which is obtained, The plaintiff's right to 
redeem would be barred only if the decree in the 
former suit declared itto beso, KuNNUMPRATH 
PAYYANATAN GovINDAN KARNAVAN & MANAGER OF THE 
TarwaD v. J. S DESILVA Mad. 247 
—Proceedings under O. XXII, r. 5, Civil 
Procedure Code (Act V of 1908)—Determination of 

question whether certain person is legal repre- 

sentative, if can be res judicata. 

The determination of the question whether a cer- 
tain person is or is not the legal representative of 
a deceased party in a proceeding under O. XXI, 
r. 5 of the Code of Civil Procedure does not operate 
as res judicata so as to preclude the same ques- 
tion from being re-agitated in a separate suit. 
Buras BALI SINGH v, PARBHURAJI Oudh 798 

a sn whether decree is declaratory in 

ure— Whether 0 inci 

war governed by principle of res 

The question whether a decree js declaratory in 
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nature and cannot be executed isnot governed by 
the principle of res judicata as the question involved 
is one of jurisdiction. QUTBUDDIN KHAN v. SADULLAH 
KEAN Pesh. 942 
Scope of doctrine—Whether extends to facts 
involved as ground work for decision. 

The bar of res judicata is not merely confine to 
the decision itself but extends to all facts involved 
in it as necessary steps or ground-work for the 
decision. 

In a previous litigation between the Official As- 
signee and Firm A that a Firm P was so intimately 
connected with Firm T that the insolvency of Firm 7 
involved the right of the Official Assignee to have the 
transfers of Firm 7 declared void: 

Held, that the first finding was impossible unless 
the Court has held that the P Firm and the T Firm 
were one and the same in the eyes of the Insolvency 
Court and this finding was necessary for the deci- 
sion of the question before it, and hence that finding 
was res judicata as between the parties. M. R. M. 
S. CHETTIAR FIRM v. OFFICIAL ASSIGNEE, RANGOON 

Rang. 491 
Suit for title and possession by A against B 
and O, decreed—B claimiag title by purchase from 

O—Appeal by B without impleading C— Decision 

against O, if res judicata. 

Where a suit for title and possession of land 
brought by A against B and C was decreed and 
B and C were restrained by injunction from inter- 
fering with the enjoyment of the property by A, 
and B who claimed title by purchase from C ap- 
pealed without impleading C : 

Held, that the decision against C had become 
final and was res judicata $o B's attempt to re-open 
the decision in appeal and it was impossible to re- 
gard a defendant against whom aright of appeal 
had become barred asa person ‘interested in the 
result of the appeal’ within the meaning of O. XLI; 
r. 20. RAKKA KUDUMBAN v. ARULAYI Mad, 318 


Riparlan rights—Paramount righis of Govern- 
ment, 

The parmount right of the Government to con- 
trol water supply cannot supersede the rights of 
riparian proprietors. - SECRETARY oF STATE FOR INDIA 
IN Counorn v. R. 5. S. NARAYANA AYYAR Mad. 597 


Sale of Goods Act (Ill of 1930), s. 2 (14)— 

‘Specific goods’ in s. 2 (4), meaning of 

‘Specific goods” in s. 2 (14) isnot identical with 
‘ascertained goods’, it doesnot mean goods which 
have been examined by the buyer. LALOHAND DEEP- 
CHAND V. BAIJNATH JUGAL KISHORE Cal.128 
s.13 (2)—Contract for sale — Delivery of 

first lot accepted—Impurities found on analysis— 

Refusal to take delivery of further goods—Transac- 

tion, if one of ‘bargain and sale.’ 

The plaintiff and defendant had business in shellac. 
Plaintiff contracted with defendant to sell four lots 
of shellac of 124 bags, 157 bags, 22 bags and 254 bags. 
Through a broker authorized by plaintiff the sale 
was concluded in respect of 124 bagson April 30, 
1934 and the bags were delivered and paid for. On 
May 7, 1934, the contract was concluded in respect of 
the 157 bags. On analysing samples from the four 
lots defendant found thatthe impurities in them 
showed awide range. In respect of the 157 bags 
delivery was made on May 13 and weighment on 16th, 
On the 20th, defendant found on analysis that there 
were different percentages of impurities. He refused 
to take further delivery: 

Held, thatthe transaction was clearly not one of 
‘bargain and sale”, but one giving rise to aclaim on 
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account of “goods sold and delivered.” 


LALOHAND 
DeEPOHAND p. BALINATH JUGAL Kits. ore 


Cal.128 


$8.13 (2),17—Sale by sample — Incidents 
of s. 13 (2), if limited to genuine cases of ‘bargain 
and sale,’ 

Provided a specimen has been in existence on the 
basis of which an offer was made and the offer was 
accepted notwithstanding the disappearance of that 
specimen, the sale would remain a sale by sample. 
In great many modern transactions the seller will 
offer a sample of certain goods which cannot be judged 
or compared with the bulk by mere physical examina- 
tion. Whattherefore is done is that the sample or 
portion of it is examined and the analysis obtained. 
The quality is in the analysis, That must happen, 
and if that sale is in fact made in relation to the 
specimen supplied, notwithstanding thatthe sample is 
transformed into a certain formula, the sale would 
retain its original nature. Ineach case what is to be 
determined is what in this particular transaction or 
in that particular trade is the way in which business 
is done. Whenthe offer is made onthe basis ofa 
specimen and accepted,’ the sale is made upon that 
specimen: notwithstanding that the specimen is 
turned intoa formula; the offer and the acceptance 
must be regarded as being made on the basis of the 
accepted specimen. 

Section 11 (1)(c) of the English Sale of Goods Act 
and the corresponding section of the Indian Act have 
been framed with an eye to the special case 
namely, the ease of “bargain and sale” and it 
is for this reason that the clause “the property 
in which has passed to the buyer" hes been in- 
serted. By introducing the relative clause, its 
operation is limited to genuine cases of “bargain and. 
sale’, according to the common law of England. 
LALGHAND DEEPOHAND v. BAIJNATH JUGAL KISHORE 

Cal.128 
‘Sea Customs Act (VII of 1878), s. 19— 

Notification under — "Books issued’ by person, 

silage books written and as well as published by 

im. 

The meanings given to the word “issue” is “that 
which proceeds from any source”. The phrase “books 
issued by M. N. Roy’ in the notification of Governor- 
General in Council issued under s.19 of Sea Customs 
Act would include books written by him as well as 
beoks published by him. HARIPADA Sen Gurra v. EM- 
PEROR Cal. 60 


wen S 3O (a), (b) — Time and place of 
importation ` in s. 30 (a)—Significance of— Impor? 
of cars— Wholesalecash price—Held, transaction 
amounted to sale at the place of tmportation—~Held, 
further that it was not legitimate to dissect actual 

price paid—Apoplicability of s. 30 (a). 

A reasonable interpretation should be given to 
the words “time and place of importation `“ in 
s. 30 (a, Sea Customs Act, with reference to the 
facts of any particular case. ‘Time’ cannot refer to 
the precise moment of time at which goods are im- 
ported, that is unloaded from the ship. There must 
-be a reasonable time in which a sale can take 
place. ‘Place of importation” cannot mean the 
exact spot of land on which goods are landed, whe- 
ther on the wharf or on the shore. It must cover 
a wider area than that; and generally speaking, 
“ place of importation’ means the place, whether 
Bombay, Madras, Karachi, or elsewhere, as the case 
may be, at which the goods are imported. In deal- 
ing with commodities, the market price of which 
“may vary from day to day, one would have to take 
the price ruling on the day of importation in con- 
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sidering the price at which goods of a like kind antl 
quality were capable of being sold _ : 

The plaintiffs who were importers into India of 
Ford motor cars acquired them from the manufac- 
turing company in Canada, They ordered from the 
manufacturing company such number of cars As 
they required and were charged free on board the 
Canadian port. The manufacturers paid the freight 
and insurance in the first instance, but debiged those 
charges against the plaintifis, who arranged for 
the sale of the cars in India’ through various 
agents. They had one principal agent in Bombay 
City, namely the Ford Automobiles (India), Lte., 
and they had other distributing agents in other 
parts of India. In practice the various distribut- 
ing agents in India informed the plaintiffs what their 
requirements will be for the purchase of cars, and 
at intervals, say once or twice a month, the plaintiffs 
send to Canada an order for such number of cars 
as their distributing agents have intimated that 
they are ready to take. The price which the dis- 
tributors pay was not fixed, or indeed discussed, at 
the time when the order for acar was given, but 
when the car arrives in Bombay the plaintiffs fixed 
the retail price at which the different models are 
to be sold in India. That price was published in 
a list which was available to all the dealers, and 
the price which the plaintiffs charge to the dealers 
was that retail price less 20 per cent. As soon as the 
cars arrived in Bombay, the dealers were notified, and 
they then had to come and pay the price which, 
they ascertain from the price lists supplied to 
them. They hadto pay that price in cash, and 
then they take delivery ofthe goods. If the dealer 
was in Bombay, delivery was made at his place of 
business If the dealer was at some other place, then 
delivery was made at the appropriate railway station 
in Bombay, and the price lists show that the prices 
are F O. R. main ports of entry. As the cars 
were not in running order when they arrived, a 
fixed sum was allowed to cover cost of assembly and 
overhead expenses wére also incurred by the im- 
porters : 

Held, the only contract of sale which took place 
was the contract which was completed when the 
dealers were notified of the arrival of their goods 
and the price to be paid, and when in pursuance 
of that notification they paid the price and. the 
goods were delivered. That transaction amounted 
to a sale which took place at Bombay, the place of 
importation, and at the time of importation, that 
is to say, within a reasonable time, one or two 
days after the actual landing of the. goods ; 

Held, also, that the case fell within the exact 
words of s. 30 (a), Sea Customs Act, and not within 
s, 30 (b); l 

Held. further, that the price was a wholesale cash 
prite and in determining it, it was not legitimate 
to dissect the actual price paid, deduct from it 
such portions as may be ascertained to represent 
something other than the price of the goods, e. g,, 
the cost of service, and then say that the residue 
left wasthe wholesale cash price of the goods. Forp 
Motor Co. OF INDIA, LTD. v. SEORETARY OF STATE 

Bom. 104 


Second appeal — Adverse possession — Mixed 


question of law and fact. 


The question of adverse possession is a mixed 
question of law and fact and, therefore, it is for the 
High Court in second appeal, to decide whether on 
the facts found by the lower Appellate Court the 
possession of the plaintiff has been such as would con- 
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sfitute adverse possession inlaw. Ram O ANDRA v, 
Asa Ram All. 962 
- if can go 





Question of custom—High Court, 
into correctness of findings of fact. 

It isnot for a Court of second appeal to go into 
this matter, Itisforthe Courts which entertain 
questions of fact to find out which facts are proved 
and when those facts have been found the High Court 
in second appeal cen consider the question whether 
from those facts the conclusion should or should not 
be drawn that a custom has been legally proved. 
_ BHAGWAT MISIR v. SHEOKALI KUAR All. 119 
SkipplIng- Collision—Collision in broad daylight 

with ship in mooring — Defendant must prove 

inevitable accident— Presumption. 

The fact of a vessel under steam colliding in 
broad daylight with a ship at her moorings is 
prima facie evidence of fault, anda defendant can- 
not escape liability except by proving that a com- 
petent navigating officer could not have averted the 
collision by the exerciseof ordinary care and skill. 
It must be proved by the defendant that there was 
no fault on his part but the collision was due to an 
inevitable accident, W. F. WAKE-WALKER v, STEAMER 
Cours W , LIMITED PC536 
Sikh Gurdwaras Act (VII of 1925), s. 16— 

Granth Sahib being read, whether conclusive to 

establish institution is Gurdwara — Gurdwara, if 

can contain samadh—Institution, held Gurdwara. 

There is no authority that an institution contain- 
ing a samadh cannot be a Sikh Gurdwara, although 
no doubt the worship of a samadh is opposed to 
orthodox Sikhism 

The evidence that the Granth Sahib has from 
earliest times been readin a Dharmsala will not by 
itself be conclusive evidence that the Dharmsala 
isa Sikh Gurdwara. It might, indeed, be the deter- 
mining factor in arriving at a conclusion regarding 
the purpose for which a particular institution was 
founded: 

Held, on evidence that the institution in question 
“was founded for public worship by Sikhs and was 
used for such worship at the times mentioned in 
cl. (244) of sub-s, (2)of e. 16 of the Sikh Gurdwaras 
Act. GULAB Das v, Four BINGE Lah 947 
$.16—Gurdwara,if could be managed by 

Udasis —Place, if can be a resting place. 

It was very common if not usual, for Sikh 
Dharmsalas to be managed by Udasis who were re- 
garded by the Sikhs as their priests and employed 
as such. 

The fact that a particular institution was a 
resting place and a langar ag well as one in which 
the Granth Sahib was recited will not exclude the 
possibility of that institution having been founded 
and subsequently used for public Sikh worship. 
Goras Das v., Fosa SINGA Lak. 947 
=~ S, 16—Isolated statements in Muaft inquiries 

indicating public worship, whether should be relied 

to prove the institution to be a place of public 
worship—Institution built by Hindu Udasi Sadh 

— Former and descendants living — Granth Sahıb 

kepi— Institution, held not Sikh Gurdwara. 

The policy of the British Government was to con- 
tinue endowments for the maintenance of religious 
establishmentsor charitable buildings like Dharm- 
salas for public accommodation, so long as the 
establisnments or buildings were . kept up. It is, 
therefore, for the incumbents of institutions enjoying 
Maufis to try to make out that they were serving some 
religious or charitable purpose, whether they were 
originally established for such a purpose or not. 
Mere isolated statements made in Maufi enquiries, 
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including that there was public worship, cannot be 
laid much stress on to prove that the institution is 
a place of public worship. 

The Dharmsala in .question itself was built by a 
Hindu UdasiSadh. The Muafi was granted for his 
maintenance and there was in the grant no mention of 
public worship or any condition except that the 
Muafidar should pray for thelong life and prosperity 
of the ruler. The Muafidar and his descendants lived 
in the Dharmsala with their families and the Granth 
was kept only in a small portion thereof. There was 
a kharas for the convenience of travellers but no 
langar was kept, though Fakirs and Sadhus whocame 
at the proper time were fed : 

Held, that the fact that the Granth Sahib had been 
kept and recited by itself could not be attached much 
significance in the case of institutions in charge of 
Udasi Sadhs asthe Udasis also revere the Granth 
Sahib and that therefore the institution could not be 
said to be a Sikh Gurdwara. Dian SINGH v. BHAGAT 
Ram Lah. 89 





that institution is Sikh Gurdwara is on petitioner. 

According to s.16, Sikh Gurdwaras Act, it ig in- 
eumbent upon the petitioner to prove that the institu- 
tion had been established for use by Sikhs for the 
purpose of public worshipand had been so used for 
that purpose up to the time of the presentation of the 
petition. DIAL Sines v. Buacat Ram Lah. 89 
Specific Relef Act (i 0f1877), S. 9 — Action for 

recovery of property by owner—Suit, tf lies under 

the Act. 

The action ofan owner of land for recovery of 
possession against a person wrongfully in possession 
is not an action under the Specific Relief Act, and 


the grauting of relief is not discretionary in the Court, 


There can be no plainer action at law than an action 
of an owner for therecovery of his property The 
relief is not equitable, but is a legal right which the 
owner must bə granted if he makes out his title. U 
Maune Gars v. Mauna Po YIN Rang. 389 
—— —— 3, 19—Compensation, meaning of —Assessment 

~-Principles—Contract Act (IX of 1872), 3. 73. 

Section 19, Specific Relief Act, gives tothe Court full 
discretion in the matter of assessing the compensation. 
Compensation may often have to be measured by 
the same rule as damages in an action for the 
breach. The word ‘compensation’ used in s.19 of 
the Specific Relief Act, should, therefore, be under- 
stood in the sense of damages contemplated in s. 73, 
Contract Act, which has been held in India to 
apply to cases of breaches of contract to sell im- 
movable property. As s. 73, Contract Act, says the 
damages areto be awarded as compensation for 
any loss or damage arising naturally inthe usual 
course of things from the breach of contract, if so, 
the vendees must prove that they sustained some 
loss or damage flowing as a consequence from the 
breach. i 

Where as a result of a compromise with the 
subsequent purchaser the vendees have obtained 
more than they deserved, the Court would be exer- 
cising its discretion rightly in refusing to award 
any more sum as damages. PRATAP (JHAND v, RAGHU- 
NATH RAO Nag. 887 
— ——§.19—Property sold transferred to another 

—Compensation for breach of contract—Right of 

vendee. 

Where the vendee chooses to keep the contract 
alive by suing for specific performance and damages 
for its breach on the ground that the vendor has 
transferred the property sold, toa third person who 
was aware of the sale transaction and that it çon- 


s. 16 (2) (IH)—Burden of proof to establish. 
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tained a clause as to damages for failure to execute 
the sale-deed, under s.19, Specific Relief Act, the 
vendee is entitled to obtain compensation either 
in addition fo or in substitution forsuch perform- 
ance. Pratar UHAND v. RAGHUNATH Rao Nag. 887 
s. 22—Discretion of Court under, to refuse 

specific performance -- Delay causing hardship— 

Relief, if can be refused. 

Under s. 22, Specific Relief Act, the Court may 
exercise its discretion and not decree specific per- 
formance where the circumstances under which the 
contract is made are such as to givethe plaintiff an 
unfair advantage over the defendant. Mere delay 
itself ie no ground for refusing relief but when it 
raises the presumption of an abandonment of the 
plaintifi’s claim or has caused a hardship to the 
opposite party or something to his prejudice, Courts 
are entitled to exercise their discretion and refuse 
the relief prayed for. Dopia Rami REDDI v. DEVIREDDT 
PATTABHIRAMI REDDI Mad.12 

$. 42. See Bihar and Orissa Demands 

Recovery Act, 1914, s. 29 309 
— $,42—Further relief, meaning of —Plaintiff 

becoming by virtue of declaration entitled in remote 

way to other reliefs—Such relief, if further relief. 

‘further relief’ in s. 42, Specific Relief Act, does 
not mean every kind of relief that may be prayed 
for; what is contemplated is a relief arising from 
' the cause of action on which the plaintiffs suit is 
based. If the plaintiff by reason of the declaration 
he seeks and obtains, becomes entitled in some 
remote way to other reliefs, they are not so related 
to his cause of action, as to be properly termed 
‘further reliefs’ within the meaning of the section. 
OnELLAMMAL v. AIYAMPERUMAL KupuMBAN Mad.348 
S$. 42—Suit in respect of rights arising out 

of contract affecting only pecuniary relationship 

~S, 42, if applies. 

Section 42, Specific Relief Act, is not ordinarily 
applicable to cases where a declaratory relief is 
sought in respect of rights arising out of a contract 
which would affect only the pecuniary relationship 
between the parties to the contract. Oonsequently, 
a suit for a declaration to the effect that defend- 
ants were the principal debtors, that the plaintiff 
was simply a surety,and that in case thedebt was 
realised from the plaintiff, defendants were liable to 
compensate the plaintiff to the extent of the said 
payment, does not come under s. 42. Natsu Ram v. 


MULA Lah. 932 
Stamp Act (101 1899), s. 2 (21). Ssu Power of 
Attorney 








117 
——-—— S$, 35—Promiseto pay only at a future 

date— Document, if falls under s. 35. 

A document would fall within s. 35of the Stamp Act 
even though it contains a promise to pay only ata 
future date and not on demand. RAMANANDA AYYAR 
v. NARAYANASWAMY AYYAR Mad, 692 
5. 35—Promissory note—Stamp insufficient 
` = Admissibility of note to prove acknowledgment. 

A promissory note which is insufficiently stamped 
cannot be usedeven for the purpose of proving an 
acknowledgment by the maker of it of his indebted- 
ness. RAMANANDSA AYYAR D, NARAYANASWAMY AYYAR 

< Mad, 692 
—s.36—Applicability of s. 36 to secondary 

evidence. ; 

f Section 36 will also apply when secondary evidence 
of an instrument not duly stamped has been wrongly 
admitted. NALLAJERLA SATYAvaTiy. Vissapu PALLAYA 
Mad, 641 

s. 36—Civil Procedure Code (Act V of 
- 1908), O. XIII, r. 3—Document once admitted in 
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evidence, whether can be subsequently rejected fow 

ensufficiency of stamp, 

Under s. 36 of the Stamp Act if the Court has onee 
admitted a document in evidence it has no jurisdic- 
tion to reject it at a later stage on the ground that it 
was not duly stamped and it is immaterial whether 
it was wrongly admitted or rightly admitted or ad- 
mitted without objection or after hearing or without 
hearing such objection. NALLAJERLA SATYAVATI v. 
VIJJAPU PILLAYA Mad. 641 
s. 36 — Two distinct powers-of-attorney 

admitted on single stamp— Objection cannot be. 

taken in appeal. 4 

Where the document containing two different 
powers-of attorney and executed on a single stamp 
is admitled, an objection cannot be raised in ap- 
peal, under s. 36, Stamp Act, thatthere should have 
been two stamps.’ ALLAZABAD BANK, Lrp.v RATTAN 
LaL Lah. 854 
Succession Act (XXXIXof 1925),s. 2 (h) 

—Deed authorising widow to adopt on failure of 

son being born to him or to his brother—Construc- 

tion—Intention of executant held, to devise estate 
on widow till birth of such son or adoption to such 





son. 
A deed purporting to authorise the widow to 
adopt, contained the following clause: “If after my 


death I donot leave any issue born of my loins as 
my heir, then my wedded wife will not be the 
owner, If my brother D's son, born out of hig loing, 
be (sic) then he will be the owner of the estate and if 
both of us do not beget any issues, then my wedded 
wife will have the right to, and I hereby authorise 
her, whoever she may be after my death to) adopt 
from my family and of her choice, ason according 
to the rules of Shastras and may by deed declare 
him asthe adopted son and execute a deed in his 
favour:” 

Held, that on consideration of evidence and other 
circumstances thatthe clause amounted to a testa- 
mentary disposition within the meaning of s. 2 (h), 
Succession Act, and it wags evident that the in- 
tention of the executant was to devise the estate to the 
widow till a son was born to her or till she adopted 
one. This deed of authority to adopt was, moreover, 
a revocable document. The fact of its not ' being 
described asa will by the executant would not 
deprive any testamentary dispositions contained 
therein of their testamentary effect. HARGOVIND SINGH 
v. CoLLEcToR oF Eran All. 744 
-——- $, 95. Sen Will 149 
Sugarcane Act (VIII of 1934), 8. 7— Rihar and 

Orissa Sugarcane Rules, r. 18—Scope of Act. 

The object of the Sugarcane Act is tosecure to 
sugarcane growers a fair price for their produce 
and the method adopted by the Legislature to 
achieve this end isto regulate the price at which 
sugarcane, intended to beused inthe manufacture 
of sugar, may be purchased by or for factories, 

[Scope and nature of the Act discussed] Ram 
Saran JHA V. EMPEROR Pat. 312 
$. 7 (1)— Rules under —U. P. Sugarcane 

Rules, 1934, rr. 8,2) and 9—R. 8(2), scope of— 

Weight determined in accordance with r. 8— 

Allowance for fraction, if canagain be made, 

Rule 8 (2), of U. P. Sugarcane Rules, 1934, relates 
only to weighments; it has nothing to do with the 
rules for payment with which r. 9 deals. The 
weight has to be ascertained only for the purpose of 
payment. After having once ascertained the weight 
in accordance with therules given in r. 8 there re- 
mains no occasion or justification for making again 
any allowance for any fraction. If the purchaser 
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were entitled to any such allowance, there should 
have been some mention of itinr 9(4) which pro- 
vides for an allowance for half a seer per full 
maund in case the cane is brought bound in bundles 
and weighed in bundles. AYUB ALI v. EMPEROR 
All.626 
——— 5, 7 (b) — Rules under—U. P. Sugarcane 

Rules, 1931, R. 14 (1)—Complaint by District 

Magistrate —Presumption— Court, if competent to 

take cognizance upon such complaint. 

Rule 14 of U. P. Sugarcane Rules, 1934, deals with 
tivo matters, namely (1) the cognizance of a complaint 
by a Court and (2) the making of a complaint made by 
a District Magistrate. The word ‘shall’ in part 2 or 
the rule deals with the second matter and is only for 
the guidance of the District Magistrates. As soon as 
a complaint ismade by a District Magistrate it would 
be presumed that he has satisfied himself that there 
was a general complaint of non-payment within the 
prescribed time. Unlessa District Magistrate is go 
satisfied he would never make a complaint. As soon 
asacomplaint ismade bya District Magistrate the 
Court is competent to take cognizance of it. ZAHID 
HUSAIN v. EMPEROR All, 627 ia) 


Surety——Surety bond—Construction—Proceedings to 
set aside ex parte decree—Surety giving bond 
undertaking liability to pay decretal amount—Suit 
compromised—Plaintiff,if discharged. 

It is well-established that the question whether a 
compromise was or was not excluded under the 
terms of a surety bond is a question of fact in each 
case. 

A surety for setting aside an ex parte decree 
furnished the necessary bond which contained the 
following clause: ‘ Accordingly I stand surety for 
the defendants and agree that ifa decision is given 
against the defendants in the above case (agar 
mukadama mazkur khilaf muda-alaihan fasil 
hua) whatever amount is found due to the decree- 
holder, I shall pay.” However, the suit was com- 
promised and the plaintiff proceeded against the 
surety for the amount under the compromise : 

Held, that the plaintiff could not proceed against 
the surety. DALIP Sines v. KISHEN OHAND 

Lah, 699 


~——— Surety undertaking that judgment-debtor 
would file insolvency petition—Promise to pay in 
default—Certificate as to application before Debt 

Conciliation Board—Order accepted by decree- 

holder—Surety bond, if regarded as cancelled, 

A person by a security bond undertook that the 
judgment-debtor would file an insolvency petition 
Within a certain time and would be present on each 
hearing of the petition and the execution proceedings 
In case of default he promised topay the decretal 
claim. On the next date the surety and jadgment- 
debtor appeared and the case was ‘struck off as wholly 
infructuous” as a certificate had been filed showing 
that judgment-debtor applied to the Debt Conciliation 
Board to settle his debts including the debt due to the 
decree-holder. This was accepted without protest by 
the decree-holder : 

Held, that the surety bond was regarded as cancell- 
ed, and it was not therefore open tu the decree-holder 
when he had refused to accept the offer made by the 
judgment-debtor before the Debt Conciliation Board, 
to move the Court to realise the security. PANDU 
BALAJI Kunsr v. GANGADEAR VIToAL NASHANKAR 

Nag. 478 

Tax—Voluntary payment-— What constitutes--Muni- 
cipality—-Professton tax—Assessment confirmed by 
appellate authority—Assessce continuing to pay 
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without protest Tas, tf paid voluntarily—Suit for 

refund, tf lies. 

If a person pays mon-y, which he is not bound 
to pay, under the compulsion of urgent and pressing 
necessity or of seizure, actual or threatened, of his 
goods he can recover ib as money had and receiv- 
ed. The threat must bea real threat operating on 
th: mind of the payer without which he would not 
have paid It is in each case a question of fact as 
to whether the payment was or was not voluntary. 

Where na person was assessed to profession tax 
for 1926-27 and his appeals were rejected in 1928 
but though dissatisfied with the decision, he continu- 
ed to pay the tax until 1930, and the payments 
were not ascompanied by any protest, and he sued 
for refund of tax paid from 1926 to 1930; 

Held, that under the circumstances, the payments 
were made voluntarily and the suit did not He 
CAAIRMAN, MUNIOIPAL COUNCIL, RasamMunpry v. 
NYAPATHI SUBBA Iso Mad. 330 
Tort—Defamation—W hat constitutes defamation. 

There can be no offence of defamation unless the 
defamatory statement is published or communicated 
to a third party, that is, to a party other than the 
person defamed. The question whether there is 
such publication or not is one of fact and the ques- 
tion may be decided either by direct evidence or on 
the circumstances of the case. Karma Nano» Em- 
PEROR Al. 622 
-——Negligence—Collision case — Damage suit— 

Plaintif must stand or fall by averments made in 

plaint. 

Where the plaintif alleges negligence on the part 
of the defendant in acollision case, the plaintif ig 
bound to prove the negligence. He must stand 
or fall by the averments he has made in the plaint. 
He cannot be allowed to improve upon his case 
onsomething thathas sprung upin the evidence 
of the defendant, for this might work a great hard- 
ship to a defendant who had properly directed his 
evidence to the case as mentioned in the pleadings, 
J. D. Haywoop v. F. M. Huaeeins Sind 92 

Negligence—Contributory negligence—Person 
contributing to injuries cannot maintain action 
against the other. 

Anyone who has by his own negligence contribut- 
ed tothe injuries of which he complains cannot 
maintain anaction against another in respect of 
them, for he will be considered tobe the author of hig 
own wrong. J. D. Haywoop v. F.M Huaains 
ri Sind 92 

Nuisance--Cause of action with regard to 
public nuisance, how established—Special and 
gencral damage. 

Fora private individual to establish a cause of 
action with regard toa public nuisance, special damage 
has to be proved. 

Special damage is used in two different senses, 
With regard to actiong based upon tort, damages 
may be generalor special, General damages are 
those which although they can be estimated and are 
unliquidated, they cannot be measured with arith- 
metical exactness whereas special damages are thoss 
which a plaintiff has suffered and which can be 
measured with accuracy and generally are thoseex- 
penses to which the plaintiff has been put ag a result 
of the acts complained of. The expression “special 
damage” used in connection with nuisance is that 
damage which an individual has suffered over and 
above the inconvenience met with by other members 
of the public. The mere fact that the plaintiff in an 
action fur special damage does not give any detail 
of the damage which he suffered in no way detractg 
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from his right to succeed if hissuccess or failure 
depended upon that point. Ki URSLED HUSNAIN v. 
SEORETARY OF STATE | f Pat 66 
— Nuisance—Public and private—Distinction 

The difference between a public and private 
nuisance isthat in regard to the former the rights 
which are common to all His Majesty's subjects have 
been infringed; generally speaking such rights are 
jaan | in any way with possession or title to 
immovable property. A private nuisance on the 
other hand is one which affects a particular section of 
the community : those who come particularly within 
the scope of ite operation. Knurs.ED HUSNAIN v. 
SECRETARY OF STATE | - Pat. 66 
Nuisance—Right to property —Power of Court 

to restrain owner of a building from using it asa 

Though the use of a building asa mosque will 
not ipso facto be a nuisance or umount to an 
obnoxious user of the building, having regard to 
the character of the neighbourhood and other cir- 
cumstances the Court may issue an injunction 
` restraining the owner of the building from using 
itas a mosque. KHAJI Doppa KHAJI 
CHIGAMALLA NANJAPPA Mad, 358 
Trade mark-—Infringement of-—Complainant using 

a certain trade mark—Accused using similar label 

with additions — Complainant using new trade 

marks with one of the additions—Held, complaint 
should be tried in Criminal Court—Criminal trial, 

The complainant was using 8 Cersaln label for 
his cheroots for 14 or 15 years. The accused began 
to use a label which had been got up to resemble 
his label very closely but with certain additions 
to it. Subsequently complainant registered a label 
with further additions but incorporating one of the 
additions introduced by the accused. He filed a 
complaint for infringement of trade mark : 

Held, that the complainant was entitled to have 
his case tried and the accused entitled to argue 
that complainant had counterfeited his trade mark. 
The case was not oneof a dispute between the 
complainant and the accused as to who is entitled 
to use the label which was introduced by the 
accused, and which should not be brought. Ma BEIN 








à K AYE WA Nag 880 
qanstor of Property Act (iV of 1882), S. 3. Seg 
Transfer of Property Act, 1882, 8. 43 906 


—-5§$. 41, 53-A—Transfer— Consent of person 
interested —Effect of. f 
The consent of the person interested is @ consent 
to another person being the ostensible owner of the 
property and not a consent to the transfer of the 
property. Firm BHAGAT AMIR UnAND-LAKHMI UHAND 
g. BIBI FATIMA Pesh. 958 
ss. 43, 3—Transjer of Property (Amend- 
ment) Act (XX of luzy), s. 4—Hindu Law--Joint 
family—One member mortgaging undivided share 
Transfer, if voidab initio — Kepresentation that 
he was separate—Transferee for valueafter formal 
partition, without TONA APPIE of s. 43, 
; sfer of Property Act. T 
A E 0, 1910, G, a member of a joint 
Hindu family executed a bond in favour of J where- 
by he purported to mortgage a share of 1-6th in 
the property, specified part of which was ancestral 
property of the family. Ten years after this mort- 
gage, there wasa formal partition between the mom- 
bers “and in 1929, G again mortgaged a part of prop- 
erty which had come to him to one A, He also 
sold a portion to one L. Ina suit by J on basis 
of his mortgage, the sons of Gand K and L were im- 
pleaded as defendants who contended that G at the 
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time of the mortgage being a member of the joint 
family nothing was conveyed by the alleged mor- 


gage : 

Held, (2) that a mortgage by a member ofa joint 
Hindu family of his undivided share is not ab initio 
but voidable atthe option of the other members of 
the family or any one of them. 

(24) that since s.43 of the Transfer of Property 
Act, provides that where a person erroneously re- 
presents that he is authorised to transfer. certain 
immovable property and professes to transfer such 
property for consideration, such transfer shall, at 
the option of the transferee, operate on any interest 
which the transferor may acquire in such propegty 
at any time during which the contract of transfer 
subsists, the mortgage lien was transferred on 
that portion of the property which G got on partition. 
Kuarac Narain V. JANKI Ral Pat. 906 

8.52. See Res judicata 5727 
5. 52 — Lis pendens — Foreclosure suit— 

Transfer by mortgage by mortgagor to third person 

pending suit-—"Active prosecution’, question of, 

whether one of fact—-Transferee, whether bound by 
decree—D ispute between decree-holder and 
transferee— Decision thereon—Appeal if lies. ` 

Where during the pendency- of a foreclosure suit 
by a plaintifi-mortgagee, the defondant-mortgagor 
mortgages the property to a third person the transfer 
in favour ofthe third person being pendente lite can 
not adversely affect the rights of the decree-hyulder; 


' and the transferee is bound by the decree in their 


favour to the same extent as his transferor. The 
decree-holders are, therefore, entitlede to execute the 
decree against the transferee who is the representative 
of their judgment-debtor. The dispute between the 
transferes and the decree-holders relates to the exe- 
cution of the decree, and, ashe is the representative 


‘of the judgment-debtor, the Oourt executing the 


decree has jurisdiction under s. 47 of the Civil Pro- 
cedure Code to determine that dispute and where 
the Court determines the disputa and where all the 
requirements ofthe section are satisfied, the decree- 
holders are entitled to appeal against that decision 
to the High Court, PARMESHARI DIN v Ram CHARAN. 


PC 657 
-— S, 52—85. 52, applicability to suit for 
maintenance claiming charge. ; 

Section 52 of the Transfer of Property Act, applies 
to suits for maintenance in which a charge is 
claimed on certain immovable properties specified in 
the plaint. Marnav. AHSAN Hussain Nag.169 
—s. 53-A—Registratton Act (XVI of 1908), 

8. 49—Guift in lieu of dower—Property worth over 

Rs. 100—Deed not registered—Mortgage by husband 

Wife, if can object to execution — Deed, if can 

be admitted under proviso to s, 49. l 

In a suit ona mortgage deed executed by a 
Muhammadan, his wife objected to the execution and 
əttachment of the property on the ground that the 
property belonged to her under a deed of dower which 
was unregistered though the property was worth more 
than Rs. 100. She claimed a declaration of ownership 
of the property: 

Heid, that the mortgageee were not seeking to 
enforce any right against the wife but were merely 
defending their rights against her suit and hence 
the deed was not admissible under the proviso to s. 49, 
Registration Act. 

Held, also that even if the mortgagees were not 
claiming unde: the husband, they were protected by 
s. 3-A, Transfer of Property Act, as no suggestion 
had been made that they had notice of any contract 
or part performance as between the petitioner and 
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he busband. Thotigh the provisions ofthe Transfer 
of Property Act are not in force inthe N. W. F.P. 
its principles are applicableas being principles of 
justice, equity and good conscience. Firm BaaGat 
AMIR O.anp-Lakaumi CHAND v. Bist FATIMA ~~ 
Pesh, 958 
——--— sS. 73—Scope —Mortgaged property sold for 
arrears of revenue —Right of mortgagee to surplus 
after satisfaction of revenue decree. 

Right of a mortgagee to proceed under s. 73, Trans- 
fer of Property Act, against the surplus left over after 
sale of the m:rtgaged property in executionof a 
decree for arrears of rent cannot be taken away by 
the revenue sale being held either by or without 
an@ulling encumbrance. 

_Section 73 is intended to protect the mortgagee's 
rights in the secured property. He should be in a 
position to realize his dues from the property mort- 
gaged If portions of the property are converted into 
cash, that cash also should be available to him asa 
part of the security, because s. 73 says thatif any 
part of the property or interest inthe property is 
sold, the mortgagee's right comes into play to realize 
the moner. It iseitherthe property or any part of it 
or any interest in the property, that is to say, the 
whole object is that the mortgagee’s security should 
not be diminished and the moment there is any 
attempt to diminish it his remedy comesin. If any 
portion of such surplus is taken away by anyone the 
mortgagee has a right to follow it.  MUKHRAM 
MARWARI v. Bateswar MAHTON Pat. 805 

S. 82—Liability to contribution—Eatent of 

—'‘Confract to contrary’, if includes contract 

between mortgagor and purchaser of equity of 

redemption—~Benefit of contract—Whether passes 
to subsequent purchaser of equity of redemption. 

The statutory liability to contribution under s. 82, 
Transfer of Property Act, ought not to be controlled 
by extrinsic principles. The expression “ contract 
to the contrary in the section might include a 
contract between the mortgagor and purchaser of 
equity of redemption and can be enforced by the 
mortgagor or a subsequent purchaser of the equity 
of redemption of another portion of the mortgaged 
property if the benefit of the contract has been 
assigned to hira, The benefit of that contract might 
pass tothe subsequent purchaser either in law or 
in equity and no express assignment of the benefit 
of the contract is necessary in favour of a sub- 
sequent purchaser of the equity of redemption, 
Bava SAHIR v. O. K. Krisana Boyan Mad 446 
—-—— 8. 100—S. 100, if applies to charge created 

by decree of Court. 

Section 100, Transfer of Property Act, with its 
amendment in 1929 does not apply toa charge created 
by a decree of Court. Maina v. AHSAN HUSSAIN 

Nag. 169 

8.107-- Lease—Right to collect rent from 

tenants—Whether immovable property — Lease 

unregistered—Enforceability ~Compensation for 
use and , occupation—Hxtent of. 

Where a zemindar leased out the right to collect 
rent due to him tothe defendants for a period of 
three years and instituted suits for recovery of the 
rent reserved under the leases or in the alternative 
for recovery of damages for use and occupation : 

Held, thatthe rent was a benefit to arise in future 
out of land and was an interest in land, and being 
immovable property and not being registered, the 
leases relied upon were not valid and enforceable. 

Held, also that the plaintiff's claim on the ground 
that defendants have actually collected rents from 


the ryots must be limited to the amounts actually ~ 
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so collected from the defendants and the damages, 
which were due to him for use and occupation, must 
be limited to the actual amounts so collected by the 
defendants fromthe ryots. Upaya Pratapa SINGH v, 
GovRAGHENDRA DyaNo SCMANTO Mad. 865 
Transfer of Property (Amendment) Act (XX of 

1929),s. 4. Sez Transfer of Property Act, 1882, 

s. 43 906 
Trust—Creation of trust in favour of charities, 

To create a valid trust there are three re- 
quisites, (1) the words must be such that on the 
whole they ought to be construed as imperative, 
(2) the subject-matter of the trust must be certain, 
and (3) the objects or persons intended to be bene- 
fited must be certain. THE UNIVERSAL MUTUAL AID & 
Poor Houses Association, Limrrep, Mapras v, L, M, 
GESAN Mad. 522 

Essentials of—Company—Issue of donation 
certificates on condition that 30 per cent. of monies 
received was to be spent in certain specified chari- 
ties. 

Ba Where a company was formed for issuing dona- 
tion certificates ‘to its subscribers on condition 
that 30 percent. at least of the monies coming to 
them from the certificate holders should be ap- 
plied to certain specified charities and the re- 
maining 70 per cent. was to form a fund from 
which certain benefits were to be available to the 
certificate-holders and all the monies received 
were placed in a suspense account: 

Held, on a reference by the Official Liquidator 
that there was 4 valid trust in respect of the 
80 per cent. of the sums received in favour of 
the charities mentioned. Tue UNIVERSAL MUTUAL 
Arp & Poor Houses Association, LIMITED, MADRAS v. 
L. M. Grsan Mad. 522 

Resulting trust — Benami iransaction. 

Where a person purchases property in the name of 
another and the consideration has come through 
the former, the effect of the transaction is that a 
resulting trust is created in his favour. U Mauna 
Gare v. Mauna Po YIN Rang. 389 
Trusts Act (il of 1882), 58. 5,6, S—Trust Act, if 

confines express trusts to express trusts validly 

created under ss. 5 and 6. 

There is nothing in the individual sections, either 
s. 3, Trusts Act, defining ‘trust’ or the latter sections 
defining the rights and liabilities of trustees which 
justifies the conclusion that the Act does not 
confine express trusts to express trusts validly 
created underss. 5and6. EBRAHIM PEER MOHAMMAD 
v. Kissen GOPAL BAGREE Cal. 331 
s. 90—Two anna co-sharer also mortgagee 

with possession of rest—Tenants ejected and land 

cultivated by himself — Acquisition of sir and 
u khudkasht right, when Agra Tenancy Act came 
into force—Subsequent mortgagee of fourteen anna 
© share to another—Subsequent mortgagee redeeming 
= first mortgage— Whether entitled to joint possession 
of sir and khudkasht. 

A two anna co-sharer who had taken the 
mortgage with possession of the remaining fourteen 
annas share ejected, according tothe terms of the 
deed, tne tenants from certain plots and cultivated 
them himself. Sir and khudkasht rights in those 
plots were afterwards acquired by him, when the 
Agra Tenancy Act, came into force, The fourteen 
annas share was subsequently mortgaged to another 
person who redeemed the previous mortgage and 
claimed joint possession of the sir and khudkasht 
along with other plots : | 
4 Held, thats. 90 of the Trusts Act applied, The 
mortgagee in possession ejected tenants from the 
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plots in question during the continnance of the 
mortgage. Whatever rights he got in the plots in 
question were obtained by him in his capacity as 
. mortgagee and as owner of atwo anna share and 
those rights were for the benefit of all the co-sharers 
of the sixteen anna share in the village and the 
subsequent mortgagee was entitled to joint posses- 
sion. PUNJAB Suear Minis Co., Lro. v. LAKSHMAN 





PRASAD All. 17 
ss. 91, 93,94 — Deed of arrangement 
between creditors and debter—-Some creditors 


appointed trustees—One trustee taking mortgage of 

trust property—Deed of arrangement, if creates 

express trust or constructive trust—Morigagee, if 
bound to hold mortgaged property in trust for 
creditors—S. 94, applicability. 

A deed provided for the deferred payment of the 
.debts of one R, a trader in difficulties, in full 
without interest. The payments were to be made 
out of the property of R which he agreed to convey 
and assign to trustees, some ofthe creditors being 
appointed trustees under the deed. The decd was 
not registered and did not contain any word of con- 
.veyance. -One of the trustees took a mortgage of 
the property of R, purporting to advance money to R 
with a view to assist him and to obtain control of 
the whole of R's property. Another creditor who 
was also a trustee filed a suit against the mort- 
gagee and the legal representatives of R on the 
ground thatthe mortgage was not binding on the 
pe He also prayed for administration of the 
rust : 

Held, that the deed did not create an express 
trust. While the individual creditor was released 
from his undertaking to take less than his due, 
the trust itself in favour of creditors was neither deter- 
mined nor destroyed. But there was a constructive 
trust or an obligation in the nature of a trust 
Section 91, Trust Act, applied to the mortgage and 
the mortgagee could uot contend that the trust 
could not be specifically enforced. Section 94, 
Trusts Act, also applied and the mortgagee was 
bound to hold the trusts mentioned in the deed 
free of encumbrances created in his favour and of 
any decrees or orders obtained by him upon the 
basis of such encumbrances. Epranim PEER Mosam- 
MAD V. KISSEN GOPAL BAGREE Cal. 331 


U. P. Agriculturists' Rellef Act (XXVII of 1934), 
s$s. 3, 5—5. 5, scope of—Instalment money decree 
under Civil Procedure Code (Act V of 1908), 0. XX, 
r. 11—S. 5, whether applies—Court acting under 
s. 3 and extending instalment to period less than 
maximum provided by section—Whether irregular 
exercise of jurisdiction. 

Section 5, U. P. Agriculturists’ Relief Act, is most 
general in its scope and applies to “any decree for 
money". It is, therefore, impossible to hold that it is 
inapplicable to the case where a decree for money 
directing payment by instalments under O. XX, r. 11, 
Civil Procedure Code, bas been passed. It is open to 

.the Court to convert the previous decree into one 

payment by instalments in such terms as it thinks 

fit in accordance with- the provisions of s. 3 and 
where it grants instalments extending over a period 
which is less than the maximum provided by the 
section, if cannot be held that the Court acted 
irregularly in exercise of its jurisdiction, PURAN 

CHAND v. BHAGWAT PRASAD All. 231 

S. 5—Ezrecuting Court, if can grant relief 

under Act on transfer of decree to tt for execution 

by another Court. 

The part of s. 5, U. P, Agriculturists' Relief Act, 
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which relates to the transfer of business from one 
Court to another, refers clearly to instances where— 
one Court has ceased to oxist and the entire busi- 
ness of that Court has been taken over by another 
Court. It does not refer to the case where a decree 
has been transferred from one Court to another for 
execution. An Executing Court cannot, therefore, grant 
relief under the Agriculturists’ Relief Act, in a 
decree transferred to it by another Court situated 
in or outside the United Provinces. Ansal Coat Co. 
v, LARNI NARAIN AL 31 
Sch. IM—Division of loans into secured and 
unsecure classes—Correct, date for-—Creditor, if 

can obviate disadvantage arising from Sch. ITẸ by 
giving up security and bringing simple money suit. 
“A creditor cannot by bringing a suit asking for 


~~ 
ta 





-a simple money decree and by giving up the secu- 


rity obviate any disadvantage which arises from 
the Agriculturists’ Relief Act, Sch. YI, by, which 
the rate of interest is to be for a lowerrateaon a 
secured loan than on an unsecured loan. The cor- 
rect date to take forthe division cf loans into two 
classes (into secured and unsecured) isthe date on 
which the loan is taken. Kuns BEHARI LAL Ø. KETKI 
KUNWAR All. 227 
U. P. Assistance of Tenants Act (Vili of 1932), 

ss. 2, 3, 4—Applicability of -—-Ss. 2 and 3 apply to 

decrees passed after Act came into force—S. 4 

applies to decrees prior to Act. 

The object of s. 4, U. P. Assistance of Tenants 
Act, is merely to extend the benefit of the Act to 
tenants against whom decrees for arreara of rent 
had been passed before the Act came into force and 
who had no opportunity atthe time of the passing 
of the decree toapply forthe benefits of ss. 2 and 
3, Section 4 cannot be so read asto make it ap- 
plicable to decrees passed in suits commenced after 
the passing of the Act. Sections 2 and 3 were in- 
tended to apply to decrees passed after the Act 
came into force and s. 4 was intended to apply to 
decrees passed before it. Brupzo v. Ram Devi 

All. 624 
U. P. Election Rules, 1931, rr. 6,19 (2)— Returning 

Oficer, if can depart from original list and 

registers. S oe 

Under Election Rule 6 the Returning Officer can 
depart from the’ Municipal lists and registers, 
although it is necessary for him to record his reasons 
therefor. It does not follow, therefore, that the elec- 
toral roll must exactly tally with the lists and 
registers originally maintained at the Municipal 
office. Nawan Kis:.0oRE AGARWALA v. MUNICIPAL 
BOARD, GORAK! PUR All. 239 
—--— t. 34— Forfeiture of deposit on failure to 

obtain minimum of votes polled—Significance of. 

Rule 34, provides that if a candidate is not elect- 
edand the number of votes polled by him does | 
not exceed a certain prescribed fraction of the total 
number of votes polled, his deposit shall be forfeit- 
ed tothe Board. The condition ofthe forfeiture is 
the failure to secure the minimum number of votes 
out ofthe votes actually polled. The condition is 
not that there should be a failure to secure a 
minimum number of votes out of all the persons 
eligible as voters. It follows that for the purpose 
of forfeiture attention is to be confined to the com- 
pleted electoral roll as it exists and to the voters 
on that roll who actually record their votes. The 
plaintiff's failure to obtain the requisite number of 
votes out of the votes actually polled entailed his 
forfeiture. Accordingly the contention that the for- 
feiture of the plaintiff's security was brought about 
by the initial mistake made by the Returning Officer 
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in not compiling the electoral roll from the list 
and registers maintained in the Municipal office 
cannot be accepted much less can the Municipal 
Board be taxed with liability for that omission, 
NAWAL Kisnor—E AGARWALA v, MUNICIPAL Boarnp, 
GORAKHPUR All. 239 


U.P. Encumbered Estates Act (XXV of 1934), 
$s.4, 7 as amended by Act of 1935 — Some 
principal debtors alone applying under s. 4— 
Enquiry under s. 9, necessity of—Proceedings 
against surety, stay of. 

When on failure of principal debtors to pay the 
instalment of the decree, the decree-holder proceeds 
“gainst the surety, even though an application 
under s. 4, is filed by some of the judgment-deb- 
tors only, it is the duty of the Judge to-make the 
other judgment-debtors parties to the suit and 
finally to decide the question asto how much in 
all is due to the décree-holders and what is the amount 
for which the various judgment-debtors are liable to 
their creditors. Moreover, the proceeding in execu- 
tion against the surety should be stayed, since 
the decree-holder is not without his remedy. If his 
application for execution against the surety is stay- 
ed under s. 7, Encumbered Estates Act, it will 
be still open to him to institute a suit for the 
recovery of the amount for which the sureties made 
themselves liable. TInamointan v. BABU RAM 

All. 616 

——---—$5.4,7,9, as amended hy Act IV 
Of 1935-—-S. 7, scope of-—Proceedings in execution 
pending against surety, whether covered. 

The provisions of s. 7,U P. Encumbered ‘Estates 
Act, are very wide and itenjoins that all proceed- 
ings pending at the date of the order in respect of 
any public or private debt to which the landlord 
is subject shall be stayed. There can be no doubt 
whatsoever that the proceedings against the sarety 
are covered by the provisions of this section. 
JNAMULLAH v. BABU Ram All. 616 
—S. 7 (1) (a)— Provincial Insolvency Act (V 

of 1920), ss. 3, 5 (2)--Provistons of s.7 (1) (a), 

whether applicable'to Insolvency Courts. 

In view of thé provisions of ss. 3 and 5 (a) of the 
Provincial Ingolvency Act, Insolvency Courts are 
Civil Courts and the provisions ofs. 7 (1) (a), 
U. P. Encumbered Estates Act, apply to these Courts. 
BRIJ KISHORE v. Parssortam Das All. 220 


——ss.7,9 as amended by Act of 1935. 
Ser U., P. Encumbered Estates Act, 1934, s. 4 
as amended by Act, 1935 616 

———s$. 48 (2)—Applications by creditor under 
Insolvency Act, and by debtor landlords under 
Encumbered Estates Act—Proceeding in Insolvency 
Court, whether should be stayed—Concurrent juris- 
diction, if can be exercised. 
Aecording to s. 48 (2) of the U. P. Encumbered Es- 

tates Act, it is open to the creditors to present their 

application outside the period barred by sub-s. (1), 

but when such an application has been presented, 
the provisions ofs. 7 will apply and the proceed- 
ings inthe Insolvency Court will be stayed just 
in the same manner as the proceedings in any 
other Civil or Revenue Court. Where, therefore, 
perfectly valid applications, one by the creditors 
under Insolvency Act, and the other by the debtor 
landlords, under U. P. Encumbered Estates Act, 
are made, both proceedings are proceedinge for the 
liquidation of the debts of the landlords and concur- 
rent jurisdiction cannot be exercised by two Courts 
and concurrent proceedings for the same object 
in regard to thesame debts and the liquidation 
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of those debts out of the same property cannot pos- 
sibly continue, BRIJ KISHORE v. PARS1U0TAM Das 

All, 220 
U.P, Land Revenue Act (Ill of 1901), s. 36 See 

Agra Tenancy Act, 1928, s. 152 843 
U. P. Municipalities Act (Il of 1916',s. 19 (2)— 

Scope of s. 19 (2)—Mistake or omission of Electoral 

Officer in not preparing electoral roll from 
- Municipal lis’s or registers — Whether illegality 

pitiating election. 

The Municipal Board cannot be blamed for any 
omission of the Electural Officer or any mistake 
made by him in not preparing the electoral roll 
from the lists and registers maintained by the 
Municipal office. Iven if there be any such mis- 
takes, this would merely be in the nature of 
an irregularity and not an illegality so as to vitiate 
the election itself. This is made quite clear from 
s.19 (2) which says that these errors, irregularities 
and mistakes can be taken into account by the 
tribunal only if they have materially affected the 
result of the election, and such mistakes, irregu- 
larities, etc., can be enquired into by the tribunal 
whose decision is final and a Civil Court cannot 
declare an election to be wholly ‘void merely because 
any such mistake or irregularity had occurred. 
Nawal KisHogk AGARWALA v. MUNICIPAL BOARD, 
GoRAKHPUR ` All. 239 

$. 71— Court cannot force employee to 
employ dismissed servant. 

Section 71, U. P. Municipalities Act, by implica- 
tion empowers the Municipal Board to discharge 
servants whose services were no longer required. 
Apart altogether from s. 71, a Municipal Board 
like any other employer of labour is entitled to 
discharge servants it no longer desires to employ. 
It is true that while specific provision ismade in 
the Act for the dismissal or punishment of a ser- 
vant there is no such provision for the discharge of 
an employee whose services are no longer required. 
Without special statutory provision, however, a 
Municipal Board is clearly entitled to perform all 
the acts necessary in the conduct of its business. 
The discharge of servants whose offices have been 
abolished as a matter of policy is clearly a step 
which a Municipal Board is entitled to take in the 
eonduct of its business. MUNICIPAL Boarp, SHA- 
JAHANPUR V. SUKA SINGH All. 390 
S. 8/—Hules and regulations—Regulation 

2°1) and (5)—Purpose of rules and regulation— 

Employee, if can insist on their observance—Held, 

plaintiff could not insist on his reinstatement on 

ground that Regulation 2 (1) and (5) was not observed 

—His remedy layin sutt for damages for wrongful 

dismissal, if any. 

On the appointment of an Executive Officer, the 
Municipal Board by a resolution at a special meet- 
ing dispensed with the services of the Secretary as 
no more required. The Secretary sued the Board for, 
re-inslatement on grounds that no timely notice of the 
meeting was given to some members as required by 
Regulation 2 (4) and no one week’s notice for moving 
the said resolution was given to members as re- 
quired by Regulation 5. Members who were not 
served with timely notice, had attended the meeting 
but did not complain of it and the question of 
retention of the services of the Secretary was 
before the Board for a long time and the 
members were aware of the business that was to 
come before the meeting : 

Held, that a failure to observe the rules and regula- 
tions did not afford the plaintiffa ground for main- 
taining the action. The Municipal Regulations are 
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a body ofrules passed for the guidance of Munici- 
palities in the conduct of their business. The 
Municipality when it engages a servant does not 
make it part of its contract with him that in the 
conduct of its business it shall strictly observe 
these regulations. The plaintiff as a mere servant 
of the Municipality was not entitled to insist that 
the Municipality should strictly observe the rules 
and regulations prescribed for the conduct of its 
business. The mere failure to serve notice on some 
members, who, however, did not complain about it, 
did not render the resolution null and void and 
did not afford any ground for the present action: 

Held, also, that the Regulation 5 prescribing one 
week's notice of a resolution which a member of the 
Board may wish to bring forward, has no applica- 
tion to the circumstances of the present case. Ample 
notice was given in accordance with the rules to 
the members of the Board of the matters which 
were to be considered at the meeting and it could 
not in reason be maintained that for every resolu- 
tion or counter-resolution which may be debated at 
a meeting of the Board in the transaction of its 
business, one week's notice is essential under the 
aforementioned regulation ; 

Held, further, that such a declaratory suit could 
not be maintained but plaintiff could file a suit for 
damages for wrongful dismissal, if any. The Courts 
have no jurisdiction to force an employer of labour 
to retain the services of a servant he no longer 
wishes to employ. Every employer is entitled to 
discharge a servant for whose services he has no 
further need. TE his discharge amounts in the 
circumstances to wrongful dismissal, then nu doubt 
the employee is entitled to damages. He is not, 
however, entitled to a declaration that he is still 
in the employment of his master, nor ie he entitled 
to claim the continuance of his salary from his 
employer. Monrorpat BOARD, 8. AHJAHANPUR V. SUKHA 
SINGH All. 399 
——--—--$8.180 (1), 186. Ser U.P. Municipalities 

Act, 1916, s 321 (1) 920 
s 298-H—Bye-law No. 3, by 


-~= 





Bareilly 


Municipality —Safety and suitability of place 
proposed, whether sole criterion for granting or 
refusing permission under bye-law No, 3— 


Discretion of Executive Officer — Impropriety of 
grounds of refusal, whether defence for prosecution 
under s. 299, 

Under the provisions of bye-law No. 3 framed 
under s. 298-H,U. P. Municipalities Act by Bareilly 
Municipality, the safety and suitability ofthe site 
propusedis not the sole criterion for granting or 
refusing permission. It is certainly the duty of the 
Executive Officer to satisfy himself on these points, 
and if he finds that the place is not safe and suitable, 
permission must be refused; but it does not follow 
that if the place is found to be safe and suitable, per- 
mission will automatically be granted. It will be 
the duty of the Executive Officer thereafter to use his 
judgment and discretion and then decide whether 
permission should be granted or refused. The im- 
propriety or illegality of the grounds of refusal is not 
a good defence in a prosecution under s. 299 of the 
Act. EMPEROR v. F, G. KALKHOWAN All. 629 
———— $$. 321 (1), 180 (1), 186—No sanction 

under s. 180 (1), for building — Plaintiff still 

building—Order under s. 188 for demolition —No 
appeal against order—Suit for injunction in Civil 

Court, whether barred under s. 321 (1). 

In spite of the refusal under s. 1&0 (1), U, P. 
Municipalities Act, for constructing a house on part 
of his land by a Municipal Board, the plaintiff 
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began to construct the houso. An order for its 
demolition was passed by the Board under s. 188. 
No appeal was filed against the order but the” 
plaintiff brought a civil suit for injunction against 
the Board restraining it from demolishing the build- 
ing: 

Held, that the Civil Court had no jurisdiction to 
entertain such a suit as s. 321 (1) specifically barred 
the questioning of such orders of the Board by any 
other authority except as provided by s. 318. 
CHAIRMAN, MUNICIPAL BOARD, JHANSI v. BHAJAN 

All. 920 
U. P. Sugarcane Rules, 1934, rr.8 (2) and 9. 

Ses Sugarcane Act, i934, s. 7 (1) 626 

r.14(1), See Sugarcane Act, 1934, 3.7 @ 
627 (a) 
Usurlous Loans Act (X of 1918)—Usurious Loans 

(C. P. Amendment) Act (XI of 1934), s. 3—Act, 

whether applies to Berar—Exercise of powers 

mentioned under 8. 3. 

The Usurious Loans Act (X of 1918) has been 
applied to Berar, and by Notification No 3310-I-B 
dated November 3, 1913, the Usurious Loans Act 
(X of 1918) is applicable to Berar in so far as it 
may be applicable and subject to any amendments 
to which the enactment isfor the time being subject 
in the Central Provinces. The Usurious Loans 
Act (X of 1918) has been subject to C. P. Act XI 
of 1934, since June 15, 1934, and, therefore, since 
that date the Usurious Loans Act has been subject 
to the same modifications in Berar. 

Under the Usurious Loans Act, as so amended 
where the Court has 1eason to believe that the inter- 
est is excessive or the transaction as between the 
parties thereto substantially unfair, the Oourt shall 
exercise all or any of the powers slated ins. 3 of 
that Act. The Court is obliged to see whether the 
interest was excessive or the transaction was sub- 
stantially unfair and if it finds that either of 
these conditions was satisfied, then it is bound to 
exercise the powers. GuLABDAS NANNULAL ~v. BAHIR- 
MAL Nag. 832 
Usurlous Loans (C. P. Amendment) Act (XI of 

1934), S. 3—Interest in excess of 18 per cent.— 

Presumption—Court's discretion. 

Under the second proviso contained in s. 3 
of O. P. Act XI of 1934, any interest in excess 
of 18 percent. shall be presumed to be excessive, 
but that merely lays down the maximum. GULABDAS 
NANNULAL v. BAHIRMAL Nag. 832 
Vendor and purchaser—Contract of sale—Vendor 

failing to complete sale—Remedy of purchaser. 

When a purchaser of immovable property has 
entered into = contract of sale and paida deposit 
and, when the time for completion comes, the ven- 
dor fails to complete, the purchaser has two alter- 
natives open to him, the second being again sub- 
ject to alternatives. He can (1) treat the contract 
as rescinded and sue either in equity to be placed 
in the position he would have been had it never 
been made, orat law for any money that he has 
parted with as money received by the other side 
for a consideration that has wholly failed. (2; He 
can treat the contract as on foot and (a) either 
ask for damages for its breach, or (b) seek the 
remedy of specific performance, PRATAPOJAND V. 
Racuunata Rao Nag. 887 
-— ——Froudulent transfer — Debtor's property 

purchased by one creditor at fair price long before 

action by other creditors—Validity of purchase 

—Motive of purchaser, if material. 

It is one thing to prevent adebtor from screening 
his property from his creditors, and another thing to 
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enable one creditor to obtain that debtor's property 
at the expense of another creditor who has settled his 
debt long before the first creditor moves by taking 
in exchange for it a property, which has been 
purchased at a fair price by the creditor who isa 
near relative. Where everything has been done in 
order, the document of transfer has been duly 
registered months before any action by the creditor 
and te purchaser shows hs has paid a sum in cash 
he has given up a promissory note and he has mads 
‘himself liable for a debt, then the Court is fully 
justified in arriving at the conclusion that, whatever 
might have been the motive of the vendor, the pur- 
chaser wasacting in good faith and for considera- 
tion. Jagora Kos IBA KABAR DAAMANGAON V ANAND 
Rao Nag 443 
Water rights— Right to drain flood water to another's 

land —Prescriptive right must be proved. 

A person has no absolute right: to have their lan | 
kept free from flood water by draining it to another 
direction thus flooding another’s lands. His right, if 
any,is to drain the water off through certain defined 
channels and in order to succeed he must show that he 
has a prescriptive rightto drain flood water off in the 
manner suggested. JS.URSHED HUSNAIN V. SECRETARY 
oF STATE Pat. 66 
WHI—Construction — Absolute estate — Property 

given absolutely with a clause in the end thut 

income from particular field should be spent over 
specified objects—-Clause, whether creates charge 
over that field in favour of those specified objezts 

—Succession Act (XXXIX of 1925), s. 95. 

It was clear fromthe will that H was given an 
absolute estate in the other 
athed to him anlthere was no indication in th3 
will until the clause at the end that hisright to do 
what he liked with a certain field was in any way 
fettered. By the direction at the end of the will H 
was to spend the entire income from if on certain 
specified objecte : . 

Held, that there were clear dispositive words 
creating an absolute estate of inheritance in H and 


that the clause atthe end of the will which was to- 


come into operation after H hadso inherited must 
be regarded as an attempt to impose repugnant con- 
ditions upon the estate so created and, was, there- 
fore, void and, hence, no charge was created on 
that field by the will. Co-Operative CENTRAL Bank, 
Morsi, Litp v. Karawpas Guru Nag. 149 
———---Proof of-—Person claiming to succeed under 

oral will of deceased—Terms must be proved. 

He who vests his title on so uncertain a founda- 
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proparty bedgue- 


xcii 
WIll—coneld. 


tion as the spoken words of aman, since deceased, 
is bound to allege as well as tò prove, with tne 
utmost precision, the words on which he relies, 
with every circumstance of time and place. A 
person cannot be deemed fo have succzeded to an 
estate under an oral will of a deceased person if 
there is no evidence to show what were the terms of 
the oral will. HARGOVIND Sing: v. COLLECTOR OF 
Etan All. 744 


WORDS AND PHRASES:— | 
By her estate, m2aning of See Hindu Law 


503 

Carrying on business, msaning of Sse Madras 
Estates Land Act, 1903, ss. 131, 192 (b) 244 
Decree-holider, meaning of. Ses Civil Procedure 
Oode, 1908, O. XXI, rr. 2, 16 704 
Employed, meaning of. Seg Railways Act, 1890, 
s. 3 (7) 649 


Final Judgment, meaning of. Sez Madras High 
Court, Original Side), Fees Rules, 1933, rr. 35, 36 


407 

Male agnates, meaning of. Sse Oudh Estates 
Act, 1869, s. 22 (10) 551 
Mortgage. See Income Tax Act, 1922, s. 9 
(1), (20) 590 (b) 
Oplum water, meaning of. Sez Opium Act, 
1873, s. 4 344 


Pauper, meaning of. See Limitation Act, 1908, 
s 3 368 
Perlod prescribed, meaning of. See Limitation 
Act, 1908, s. 19 653 
Policy . of assurance 
meaning of. 
1912, s. 2 (6) 
Public street, Kucha Khas, meanings of. Sex 
Punjab Pre-emption Act, 1913, s. 16 (4) 259 
Street, meaning of. See Punjab Pre-emption Act, 
1913, s 16 (4) 259 
Time and place of Importation. Sse Sea 
Oustoms Act, 1878, s. 30 (a) (b) 104 


Workmen's Gompensation Act (VII of 1923), 
8. 30—Appeal admitted under— Power of High 
Court to remand. 
liven if an appeal under the Workmen's Compensa- 

tion Acthas b en admitted under s. 30 (a), Workmen's 

Compensation Act on a substantial question of law, 

it ig open to the High Court either to remand the 

case to the Commissioner to pass his order on the 
record of admissible evidence or to form its own opin- 
ion on the facts. SECRETARY oF STATE v. MARIAM 

Sind 685 


j upon human Ilfe, 
See Life Assurance Companies Act, 


INDIAN 


1937 


- JOURNAL 


CASES 





Vol. 169 


. [The Editors do not hold themselves responsible for the views expressed by contributors.) 








Some of the dicta in the majority de- 
cision of the Court of Appeal in Byrne v. 
Deane (1937, 2 All E. R. 204) will scarcely 
carry conviction to all lawyers. 

The plaintit was a member of a club 
in which there had been some gambling 
machines which had been removed in con- 
sequence of acomplaint made to the police. 
Some unknown person posted on a wall 
in the club a typed lampoon suggesting 
falsely that it was the plaintiff who had in- 
formed the police. The defendants, hus- 
band and wife, were proprietors of the club, 
and the wife was secretary of the club. 
They allowed the lampoon to remain on 
the wall. Tne plaintiff sued them for libel. 

Hilbery, J., held: (1) that the lampoon 
was defamatory of the plaintiff; and (2) 
that both defendants had published the 
libel. He entered judgment for the plaint- 
iff for 40s. 

The Oourt of Appeal reversed this de- 
cision. As :to (1), Slesser and: Greene, 
L, JJ.; held that it is not defamatory to say 
falsely of man that-he has informed the 
police ofa crime. Greer, L. J., dissented, 
as he held that the particular words used 
here indicated not merely that the plaint- 
iff had informed the police but also that, 
in doing so, he had acted disloyally to 
fellow members of his club. As to (2), the 

_ Courts were unanimous that the female de- 
. fendant had published the libel, and 
Greer and Greene, L. JJ.a also held that 
the male defendant had done so; Slesser, 
L. J., dissented on this point 

We may consider the two grounds of the 
decision in detail. (1) The majority of the 
Lords Justices were of opinion, that to say 
falsely ofa man chat he has-informed the 
police of any crime, great or small, is not 
defamatory. Slesser, L.J., considered that 
no “good and worthy subject of the King” 
would think any the worse of such an in- 
former (p. 209), and Greene, L. J., although 
he recognised the comparative triviality of 
many crimes, thought that Courts could 
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not in this connection draw distinctions 
between information abcut petty offences 
and information about serious crimes. “To 
Say ofa man that he has put ia motion 
the proper machinery for suppressing crime 
is a thing which, in my judgment, cannot, 
onthe face of it, be defamatory” (p. 214), 

It is submitted, with respect, that this 
very distinction which the Court declined 
to take is one thatought to be taken, and 
that, while all reasonable men would 
heartily applaud one who informed the 
police that X. was treating his children or 
his domestic animals cruelly, yet they 
might thoroughly disapprove of a person 
as a pettifogging basybody who told the 
police that X. had committed some offence 
which involved no moral obliquity ; e. g., 
that X. had unwittingly preached to more 
than 20 persons in premises not registered 
for religious worship. There are scores of 
trivial offences of which the same may be 
said. According to ordinary ethical stand. 
ards, surely my first duty, if I detect my 
neighbour inadvertently committing such 
an offence, is to warn him, and only b> 
inform the police if he contiaues to break 
the law; and it is submitted that, if we 
adopt the test of Slesser, L. J., a “good and 
worthy subject of the King” would rightly 
think ill of me if I hastened to the police 
in the first instance. 

(2) Tne Courtof Appeal held that the de- 
fendants had published the libel by not 
removing it from the wall of the club. 
We respectfully think that the decision 
Was correct. But some ditficalty is raised 
by a dictum of Greene, L. J. He pointed 
out that here the defendants could have 
removed the document without any dif- 
culty or expense, and then he went on to 
distinguiso cases ia which obliteration 
would involve great trouble and cost, e. g., 
carving with a mallet and chisel some- 
thing defamatory on the stonework of a 
house so that it might be necessary to re- 
place the offending portion with new stone- 
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work, The learngd Lord Justice thought 
that in such circumstances the occupant 
of the house would be liable (pp. 212- 
213). With deference, we urge that a 
different view might be taken. This is 
acase where one of twoinnocent parties 
must suffer in consequence of the unlaw- 
ful act of some third party, and here 
it ought to be the occupier of the house 
or other property, because the mischief to 
the defamed person in having lies about 
him inscribed on what may be a monumen- 
tum aere perennius is greater than the mis- 
chief to the occupier in having to erase the 
inscription. Moreover, there is a good legal 
analogy for this argument. If a bookseller 
knows or has reasonable grounds for know- 
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ing thata book of which he has stocked 
large quantities contains alibel he must 
withdraw it from circulation, however, in-« 
nocent he may have been of its defama- 
tory character at the moment that he 
bought it, and, however great his financial 
loss in withdrawing it may be: Vizetelly 
Vv. Mudie’s Select Library (1900, 2 Q. B, 170). 
An analogy less close, but still worth men- 
tion, may be taken from the law of nui- 
sance. If a trespasser creates a nuisance 
on my premises, I am bound to abate it 
within a reasonable time after I have be 
come aware of it, or ought,if I had used 
reasonable care, to have become aware of 
it: Barker v. Herbert (1911, 2 K. B. 633), 
—The law Journal. 





MANSLAUGHTER ON THE ROAD 


For some years the judges have been 
in difficulty about charges of manslaughter 
on the road. The shortest way in which 
we can express their difficulty is by ask- 
ing a question. When a prisoner is charg- 
ed with manslaughter, and when the evi- 
dence on which the Crown relies is evidence 
which shows that he drove a motor vehicle 
recklessly or ina manner or at a speed 
which is dangerous to the public, what is 
the proper charge to give to the jury? On 
this serious question, on which judicial 
opinion has not since 1930 attained to un- 
animity, we now have an authoritative deci- 
sion of the House of Lords (Andrews v. 
Director of Publie Prosecutions, ante, 
p. 339). Before reviewing the decision, and 
the judgments, old and new, which led up 
io it, we may remind our readers that 
Farliament itself has made some effort to 
help towards a solution. The Road Traffic 
Act of 1934 declared that a prisoner charg- 
ed with manslaughter by driving, may be 
acquitted of that charge and yet be con- 
victed of reckless driving. This may be 
done even thvugh no charge of reckless driv- 
ing has been alleged against him, and com- 
pliance has not been made with the con- 
ditions which, by the twenty-first section of 
the Koad Traffic Act of 1930, are declared 
to be necessary preliminaries to any such 
charge. ‘The enactment of 1934 got rid of 
a iormal impediment, and enabled a jury 
if tLey thought a prisoner had not so offend- 
ed as to merit a conviction for man- 
slaughter, to convict him of the less serious 
charge. The change was not made without 
due precaution for bad cases. Parliament 
empowered the judge to impose, in cases 


of this kind, a penulty of imprisonment for 
two years. If a charge of reckless driving 
pur et simple was preferred the maximum 
penalty fixed in 1930 was six months. The 
amendment, however, did not overcome the 
old and traditional judge-made rule, that if 
a man was guilty of an illegal act, and 
that act resulted in death, a verdict of 
manslaughter must follow. 

We say “ must follow” because the judges 
have again and again directed juries that 
if an illegal act were proved, and that act 
was the effective cause of the death of a 
subject, a verdict of guilty of manslaugnter 
was the only verdict at which the jury, 
sworn to try and decide according to law, 
could arrive. Such compulsory directions 
took no note of the discretionary powers 
of the jury to acquit, or find guilty of a 
less offence even though the evidenze to 
support a greater charge was apparently 
present. Some lawyers are apt to ignore 
this power, but so long as we Lave the jury 
system in England it must, in fact if not 
in law, always exist. No doubt, in many 
thousands of cases it has led tothe escape 
of guilty persons; yet, after all, the jury 
are sworn to give a true verdict “according 
to the evidence.” The evidence, judged by 
sympathetic minds, interpreted by the light 
of human nature and the genius of de- 
fensive advocacy, may not present the same 
picture as it does when exhibited in the 
cold light of the prosecutor's opening state- 
ment. 

So some lawyers think that a judge 
should never tell a jury that they are legally 
bound to {dind a prisoner guilty. His 
charge, they submit, should always be 
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framed in the terms that if, as reasonable 
men and citizens, they are satisied of certain 
facts a verdict of guilty would be a pro- 
per one. This brings us to the consideration 
of a passage in the recent charge on circuit 
which the accused persen, who appealed 
in vain tothe House of Lords, challenged 
as too severe. The learned judge said: 

“I am bound to tell you that if you think he 
was driving recklessly and in a dangerous manner 
within the meaning of those words, and it was 
because of that that Oraven was killed, then it is 
your bounden daty to convict him of manslaughter.” 
*We believe that that charge, ifit had 

stopped there, would have erred for undue 
severity. Lord Atkin, delivering the judg- 
ment of the House of Lords, contirmed that 
belief, and it was only because of later 
statements made in the charge, which have 
not filtered through into the report, that 
the House of Lords vindicated it against 
the prisoner's challenge. 

It must be said, too, in defence of the words 
quoted from the learned judge’s charge, 
that there is abundant authority for the 
proposition that if a man does something 
illegal and the death of a fellow-citizen 
follows, the jury must convict of man- 
slaughter. 

Looking back at tke decisions, we may 
quote a fewof them, though indeed they 
are well known to very many readers. Thus 
if one person by threats of violence in- 
duces another to jump out of a window 
and the threatened person, in falling or 
jumping out, is killed, itis at least man- 
slaughter and indeed comes near to murder: 
(R. v. Curley, 2 O. A. R. 109, R v. Cole- 
man, 84 J. P. 112), though not a man- 
slaughter case (for death did not follow the 
leap from the window) is in the same 
sense. Tne cases of R. v. Bubb and Rex 
v. Hook, tried at Gloucester in 1850 (10 Cox 
C. ©. 455), again show that an illegal act 
followed by death may come very near to 
murder. That was a well-known case where 
a widowed father got his sister-in-law into 
the house to look after his children. He 
provided food which she should give to 
them. She deliberately did not do so and, 
as the judge said, it was difficult to sup- 
pose that any woman should be guilty of 
this dreadful cruelty unless she meant that 
the children should die. However, he left 
it to them to decide whether her conduct 
was due to that intention or was merely 
“culpable,” and the jury found “aggravated 
manslaughter.” In our view, on the other 
decisions, this woman was guilty of murder 
whether she actually intended the child to 
die or not. Any ordinary person must be 
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taken to know that ifa child is starved it 
will die: and as such knowledge was to be 
imputed tothe prisoner, the jury should, 
we think, on the recorded facts, have 
found murder. Onthe other hand, a man 
may turn out a vicious horse, of whose 
propensities he is well aware, on to a com- 
mon which is traversed by paths unfenced 
and open to the public. Such an act is 
illegal at common law, for so the Court of 
Criminal Appeal have decided (R. v. Dant, 
12 L. T. Rep. 396; 10 Cox ©. ©. 102). Bat 
the consequence that the vicious horse will 
kill a child which happens to pass along or 
near a path isnot a circumstance which 
any reasonable man must necessarily 
anticipate as the result of his unlawful 
action: so that if such a death should fol- 
low no verdict more serious than man- 
slaughter could stand. 

Looking back for a moment at killing 
by illegal neglect, we come to R v. Instan 
(68 L. T. Rep. 420 ; (1893) 1 Q. B. 450). [t 
was abad case. A woman between thirty 
and forty years of age was entirely sup- 
ported by her aunt, who was over seventy. 
Tuey lived together, and when this unfor- 
tunate old woman became bed-ridden and 
could not get about to procure food for 
herself, the niece took no care of her, gave 
her no food, asked for no medical assistance, 
and in short let her die of starvation, 
gangrene, and neglect. It came, we think, 
very near to murder, and is a clear in- 
stance of how an unlawful act or series of 
acts causing death justifies an indictment 
for and conviction for manslaughter. Lord 
Coleridge, in the Court for Crown Cases 
Reserved, might, we think, have said more 
clearly than he did at what time or in 
what circumstances the legal duty in the 
prisoner began, and at whattime neglect 
became criminal. It began, we think, as, 
and as soon as, the older woman became 
helpless. 

The doctors who, unfortunately, have 
sometimes to answer charges of man- 
slaughter, always rely on F. v. Williamson 
(1807,3C. & P. 635). It is an unpleasant 
case in which a person who was not a re- 
gular accoucheur, but acted from time to 
time as such, was charged with manslaughter, 
The best that one could say for him was 
that he made a grave mistake in the treat- 


. ment of a woman shortly after childbirth. 


We must leave the details and content 
ourselves with Lord Ellenborough’s charge 
on the point of what amounts to illegality. 


US 
“There has not been a particle of evidence of 


= 
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... murder; but it still remains for you to con- 
sider whether the evidence goes sofar as to make 
out a charge of manslaughter. To substantiate 
that charge the prisoner must have been guilty 
of criminal misconduct arising either from the 
grossest ignorance or the most criminal inatten- 
tion, . It does not appear that there was any 
want of attention on his part; and from the evi- 
dence of witnesses on bis behalf it appears that 
he had delivered many women at different times, 
and from this must have had some degree of skill. 

It would seem that, having placed himself in a 

dangerous position, he became shocked and con- 

founded. 1 think he could not possibly have 
committed such mistakes in the exercise of his 
unclouded faculties.” 

This, again, gives the old rule in a 
negative way. There must be illegality 
either at common law or by statule. One 
might quote many othe) cases, on sparring 
boxers, prizefighters, and so on ; but some- 
how Ossa does not get more clear when 
Pelion is piled on top of it. Everything we 
have quoted was considered and decanted 
into a few comprehensive words by Lord 
Hewart when he gave the decision of the 
Court of Criminal Appeal in A. v. Bateman 
(133 L. T. Rep. 730) : 

“Whatever epithet be used (to describe crimi- 
nal negligence), and whether an epithet be used 
or not, in order to establish criminal liability 
the facts must be such that, in the opinion of 
the jury, the negligence of the accused went be- 
yond a mere matter of compensation between sub- 
jects and showed such disregard for the life and 
safety of others as to amount to a crime against 
the State and conduct deserving of punishment.” 
That decision had nothing to do with 

manslaughter by motor driving; but, though 
it is open to the attack cf the strict logicians 
because it uses, in part, a term which it 
would define, it provides a good practical rule. 
It is now affirmed. It does not take note (nor 
was the occasion one whenit should have 
taken note) of the fact that a statute may de- 
scribe a forbidden act and name penalties for 
those who commit it, and thut the act may 
be done and cause death, though the per- 
son doing it has notin the opinion of the 
jury brought himself within the circle 
drawn by Lord Hewart to mark the 
frontiers cf common jaw criminal negligence. 
That act may be done, and may, as we say, 
result in the death of a fellowcitizen; but 
unless the evidence shows thatthe act or 
omission was such as to make it manslaughter 
at common law, the proper verdict is a 
verdict for transgression of the statute, and 
no more. Lord Atkin puts it thus: 

“I entertain no doubt that the statutory offence 
of dangerous driving may be committed, though 
the negligence is not of such a degree as would 
amount to manslaughter if death ensued. Ag an 
instance... it was suggested that 2 man might 
execute the dangerous manoeuvre of drawing out 

to past a vehicle in front with another vehicle 
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meeting him, and be able to show that he would 
have succeeded in his calculated intention but 
for some increase in the speed of the vehicle in . 
front; a case very doubtfully of manslaughter, 
but very probably of dangerous driving. I can- 
not think of anything worse for users of tbe road 
than the conception that no one could be cen- 
victed of dangerous driving unless his negligence 
was so great that, if he had caused death, he must 
have been convicted of manslaughter.” 

Nor can we; and we may leave the matier 
of argument with this admirable padsage. 
What is more important for our readers is 
to csusider what practical rule may be 
extracted from itfor guidance vf the ad? 
ministrators of the criminal law. The matter 
is to some extent simplified by the fact that, 
on a charge of manslaugater, a prisoner may 
now, a8 we Said above, be convicted of the 
less serious charge, If, however, those who 
prepare the evidence and indictment decide 
to prosecute ab initio on both charges, they 
must prepare two indictments. This was 
declared to be proper by the decision of a 
full Court of Criminal Appeal in Fè. YV. 
Stringer (148 L. T. Rep. 503; (1933) 1K. 
B. 104) and we do not think that the discre- 
tion of those who prepare indictments to 
launch separate c arges has been in law 
taken away or limited by the subsequent 
provisions of the 1934 Act. It remains, 
therefore, for them to consider how bad the 
facts are, and for the judges, if manslaughter 
is alleged, to say that to make manslaughter 
the prosecution must bring the case within 
the Bateman decision, whilst a verdict for 
dangerous driving may be properly re- 
turned in a fatal case, even though the jury 
are not prepared to convict of the worse 
offence. This, surely, is the common sense 
of the thing. The judges, or some of 
them, have too long been loyal to the deci- 
sions of their predecessors —some of waich 
we cite in this article - to the effect that if 
an unlawful act is done, and causes death, 
the actor must atleast be guilly of man- 
slaughter. We think, therefore, that this 
appeal and the authoritative judgment to 
which it led, is useful. It will put an end 
to ihe confusion which has arisen when the 
new wine from Westminster was poured into 
the old bottles of the criminal courts. It 
may also prevent the escape of some crimi- 
nals who have hitherto slipped through the 
net. A few years ago a judge on circuit re- 
fused to accepi verdicts in the same case 
of not guilty of manslaughter but guilty of 
dangerous driving. He said the verdicts 
were inconsistent, and sent the jury back 
to reconsider them. After some delay they 
returned and acquitted the prisoner al- 
together, though he was one whom they at 
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Mirst certainly wished to convict. If he had 
been tried this week, or if such a case 
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should again cccur, no such result need 
follow:—The Law Times. 


a 


CAUSE OF INJURY: NOMINAL OR SUBSTANTIAL DAMAGES? 


The question how far a person can be held 
responsible at law for the unforeseen con- 
sequences of his action following the inter- 
vention of a third party raises issues of 
great complexity. Between the negligence 
of a defendant and the infliction of hurt or 
loss on a plaintiff, the action of human 
beings may, as Lord Sumner stated in 
Weld-Blundell v. Stephens (123 L. T. Rep. 
593; 1920) A. C. 956), intervene in a great 
variety of ways. The learned Lord instanc- 
ed the action of children or other irrespon- 
sible creatures, of persons in a state of 
excusable ignorance acting without any 
intention to injure others (Elkins v. 
M’ Kean, 79 Penn. Rep. 493), of personsin a 
state of excusable alarm produced by the 
wrongful acts of the defendant (Scott v. 
Shepherd, 2 W. Bl. 892; Jones v. Boyce, | 
Stark, 493), of persons acting in the exercise 
or the defence of their rights and without 
intention to injure others ‘Clark v. Chambers, 
28 L. T. Rep. 454; 3 Q.B. Div. 327; The 
Sisters, 341..T Rep. 338; 1 Prob. Div. 117; 
Halestrap v. Gregory, 72 L. T. Rep. 292; 
(1895) 1 Q. B. 561), and of persons acting 
as the defendant meunt them to act or 
acting as the defendant must have foreseen 
they would act, in consequence of things 
done by him for his own purpose or ina 
state of indifference as to the result to 
others; Scott's Trustees v. Moss, 17 R. 32; 
Rex v. Moore, 3 Bl. & Ad. 184). 

In a variety of cases such as these it 
might not be difficult to divide the causes 
producing the injuries into primary and 
secondary, proximate and remote, direct 
and indirect, orto evolve a terminology 
satisfactory enough from a purely theoretical 
standpoint, but of little value in the realm 
of practical activities from which legal 
distinctions take their rise. In the follow- 
ing article it is, therefore, proposed to confine 
our examination to the principles exemplit- 
ed in the case first mentioned and ihen 
shortly to refer to the facts in two other 
cases- one decided as recently as last 
March—in which they were applied. 

The question in Weld-Blundell v. 
Stephens (sup.) turned upon the relative 
degrees of responsibility of (a) ihe plaint- 
iff, (b) an accountant, and (c) the manager 
of a company, for the loss sustained by the 


first named as the result of a successful 
libel action which had been brought against 
him. In a letter of instructions to the 
defendant accountant, whom he employed 
to investigate the affairs of a company, the 
plaintiff inserted libellous statements con- 
cerning two of the company’s Officials. 
The defendant handed the letter to his 
partner, who negligently left it at the 
company’s office. The manager read it, 
communicated its contents to the persons 
libelled, who recovered damages, the 
amount of which, with the costs, the plaintiff 
sought to recover in the present action. 

It will be convenient to deal with the 


Conclusion—the accountants part—first. 
“In general,” Lord Sumner said in the 
course of his judgment, “(apart from 


special contracts and relations and the 
maxim /tespondeat superior), even though 
A. isin fault, he is not responsible for 
injury to C. which Bs a stranger to him, 
deliberately chcoses to do. Though A. 
may have given the cecasion for B.’s mis- 
chievoue activity, B. then becomes an 
independent cause (Cobb v. Great Western 
Railway, 71 L. T. Rep. 161; (1894) A.C. 
419: Attorney-General v. Conduit Colliery 
Company, 71 L. T. Rep. 771; (1699) 1 Q. B. 
301). It is hard to steer clear of metaphors. 
Perhaps one may be forgiven for saying 
that B. snaps the chain of causation; that 
he is no mere conduit pipe through which 
consequences flow from A. toO., no mere 
moving partina transmission gear set in 
motion by A.; that, in a word, he insulates 
A. from C.” 

The manager, on the cther hand, “gave 
the letter a fresh start, and on his original 
impulse,it came to be sued on.” If the 
damages were not simply caused by the 
plaintiff's publication of the libel, they 
arose, word Sumner intimated, from actions 
directly and immediately brought about by 
the intervention of the manager. He was 
an independent actor, and the damages in 
the libel action could not be regarded as 
“z natural consequence” or “a natural and 
necessary cousequence” of the accountant’s 
breach of duty. 

On the question of the plaintiff's respon- 
sibility, the same judgment contains the 
following passage concerning the way in 
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which he “must naturally and necessarily 
state his case.” “ ‘True it is,’ he says, ‘that 
I libelled Messrs. C. and L. to [the account- 
ant]; but if (the accountant] had not lost 
my letter, they would have known nothing 
about it, and I should have escaped the con- 
sequences of my own wrong doing. My 
Lords, what is this but saying in plainer 
language: ‘My own act was the causa 
causans of the judgment against me, and 
(the accountant’s] omission to be careful 
was the causa sine qua non. From the 
moment when the libel was published the 
[plaintiff] was under legal liability, and the 
effect of the action was merely to ascertain 
its amount and to compel the [plaintiff] to 
discharge it.” o 

It was held, therefore, that the plaintiff 
Was entitled only to nominal damages for 
breach of animplied duty on the part of 
the accountant to keep the contents of the 
letter secret. 

‘In Bradsireets British Inmited v. Harold 
Mitchell and Caropanayoti and Co. Limited 
(148 L. T. Rep. 111; (1933) Ch. 191), it was 
held that a disclosure by the first defendant 
ofa report on a company issued by the 
plaintiffs, a private inquiry agency, although 
amounting to a breach of the contract on 
which the report was supplied, did not create 
the liability of the plaintiffs to be sued for 
libel. Mr. Justice Luxmoore intimated that 
Weld-Blundell v. Stephens (sup.) covered 
the point raised and cited a passage from 
Lord Wrenbury’s judgment, too long for 
quotation here: (see (1920) A. C. 997-9). 
The liability for damages for libel, the 
learned Judge said, did not arise directly 
or indirectly out of any act of the defendant 
Mitchell, and was not, therefore, within the 
scope of the express indemnity contained in 
the contract. In the circumstances, only 
nominal damages were recoverable. 


16910 


In both these cases non-disclosure did not 
offend considerations founded in public 
policy. So tohold would have suggested 
that public policy required a man to spread 
a malicious libel tothe best of his ability, 
or at least that he should inform the party 
libelled so that he might be induced to 
bring an action: (see per Lord Wrenbury 
(1920) A. ©. 100). In the next case to be 
considered, Howard v. Odhamse Press, 
Lomited (1937, W. N. 181), it was otherwise. 
A statement signed by the Plaintiff on the 
understanding that it was not to be used 
against him or divulged toa third party 
contained information regarding frauds in 
connection with cross-word com petitions 
If it had only related to frauds against the 
defendants themselves, there might well 
have been nothing against public policy 
in the undertaking, but it contained 
information as to a fraudin which the 
plaintiff had taken part in connection with a 
competition in another newspaper, a con- 
templated fraud against other persons, and 
general information not confined to the 
defendants’ competitions as to the methods 
of working cross-word competition swindles. 
This consideration disposed of the case, but 
the Court of Appeal intimated that if the 
agreement had been valid the plaintiff, who 
had been unable to obtain work in his 
trade of printer following disclosure of his 
Statement to his union, would have been 
entitled only to nominal damages. The 
plaintiff's own wrongful act was the causa 
causans of the damage he had suffered 
through losing his membership of the union, 
and the defendants’ wrongful (on this foot- 
ing) disclosure of the confession was only 
the causa sine qua non. The case provides 
a further example of the application of the 
principle established in Weld-Blundell v. 
Stephens.—The Law Times. 





Extracts from Contemporaries. 


Child Beggars and Others. 

A minor feature of the approach of Oo- 
ronation Day is an outbreak of children 
flourishing collecting boxes in the streets 
on behalf of their own impending cele- 
brations. Few Londoners or visitors in the 
Coronation mood will refuse to give, and 
the temporary harvest should exceed that 
reaped by the vernal Grottoes and Novem- 
ber Guys. Nevertheless, the public and 
local education authorities may regard this 
sporadic mendicancy with some misgiving. 
Is it not encouraging the very young to 
think in terms of easy money ? 


A hundred years ago the legisla- 
tion against begging in the streets 
was designed chiefly to protect those 


called upon to give. The modern approach 
considers rather the receipients (regarding 
it as more blessed to give than to receive), 
We do not, however, see what is to be done 
about it. Many of the beggars, and not 
the least persistent, are under eight years 
of age and, therefore, by the Children and 
Young Persons Act, 1933, conclusively pre- 
sumed innocent of all offence. Most of the 
others are between eight and fourteen, and 
cannot in practice (R, v. Owen. (1880), 40. 
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& P. 236) be convicted of “wandering 
abroad or placing themselves in any pub- 
lie place to gather alms.” Norisit desir- 
able that they should be even charged if 
that can be avoided. Section 3 of the 
Vagrancy Act, 1821, from which we have 
just quoted, makes it an offence to cause 
or procure or encourage any child or chil- 
dren in begging, but in most cases the 
parents’ would successfully plead that they 
gave no encouragement. The remedy must 
be sought in education in inculcating the 
betief that soliciting money for no service 
rendered is unworthy. By the next Corona- 
tion we all hope the present culprits will be 
adults, and even grandparents, so local 
education authorities may have had time to 
achieve this end.—J ustice of the Peace. 


“Mus Musicalis.” 

The Royal Society for the Prevention of 
Crueliy to Animals must keep its eye (and 
ear) onthe British Broadcasting Oorpora- 
tion. A mouse has been “held up to the 
microphone in a bottle” to have an audition. 
“Chrissie” is the name of this prima donna, 
a Welsh lady, we are told by The Times, 
and she sings “like a nightingale,” rivalling 
the singing mice of Illinois. 

But why in a bottle, and how do you hold 
upa mouse in a bottle ? Is not this hold- 
ing up nefarious ? 

Presumably the mouse’s head is out of 
the bcttle, or she could not sing, but then 
her other end must be inside the bottle and 
she can perform no tailpiece. The coda 
is, says the Oxford Dictionary, the ‘ definite 
and satisfactory, conclusion” of a piece of 
music, as well as of a lady mouse. 

itis well known thata cat produces 
her finest recitative when her tail is shut 
in a door, but this is no criterion for the 
grace notes of a mouse shutin a bottle. 
However, we have to admit that the Cat 
and Mouse Act is not really in point. But 
what about the Performing Animals (Re- 
gulation) Act, 1925? Istne B. B.C. re- 
gistered in accordance with that Act ? 

What disturbs us most is the assertion of 
The Times that Chrissie ran away and hid 
in the piano. She may of coutse, have been 
looking for the lost chord; on the other 
hand, she may have been territied within 
the meaning of the statute 1 and 2 Geo. 5 
c. 27, atthe thought of being forced into 
competition with the American gang (the 
performance is io be relayed to the United 
States—an unfriendly act, in any case). 

Let the B. B. O., remembering how 
a-gley the schemes of men and miceso often 
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gang, seek counsel’s opinion before finally 
committing itself. A Welsh mouse may 
lead them to the wrong turning as easily as 
the mere small deer of Scotland. This she 
is, no doubt, a most magnanimous mouse, 
but until she has bolted intothe double 
bass or sought the shelter of the saxophone 
she has not only failed to prove sufficient 
musical versatility but lies open to the re- 
proach uttered by Chaucer's wife of Bath. 
The pianois the only hole she has to sterte 
to, and Tatty though she be, her herte is 
nat worth a leek !—Justice of the Peace. 


Murder Most Foul. 

It is satisfactory that the commander of 
H. M. 8. Hood, in carrying out the police 
duty of protecting British merchant ships 
bound for Bilbao, insisted on protecting 
them up to the beginning of the three-mile 
territorial limit in opposition tothe claim 
of arebel warship that six miles was the 
limit of territorial jurisdiction. There is a 
considerable body of opinicn that, in view 
of the increased range of modern gunnery, 
the limit should be six miles or more, but 
in the Great War the Prize Court of Great 
Britain and Germany maintained the three- 
mile limit—the rule of the marine Jeague 
(Hall's International Law, 8th edn., p. 191). 
The intervention of the British navy to pro- 
tect British shipping in its lawful business 
appears to have been successful in breaking 
the alleged blockade of Bilbao. But the 
incident has since been overshadowed by 
the barbarity of the rebel air forces in the 
destruction of the open town of Guernica 
—‘the most ancient town of the Basques” 
according to the Times account (28th ult.) 
‘and the centre of their cultural tradition,” 
Every student of International Law knows 
how the De Jury Belli ac Pacis came to 
be written. “I observed everywhere in 
Christendom,” said Grotius, “a lawlessness 
in wartare of which even barbarous nations 
would be ashamed.” For three centuries it 
seemed that his teaching was having effect, 
and that the worst barbarities of war were 
being restrained. But the coming of air 
warfare has changed all that, and we are 
in sight of barbarities from which the con- 
temporaries of Grotius would have shrunk. 
True, the bombing of Guernica and the 
massacre of its inhabitants is the work of 
rebels. Butthat is the more reason for 
deploring that there is no international 
criminal system which would visit such 
crimes with exemplary punishment.—The 
Law Journal. 
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he Burden of Proof. ; 
aan the Court of Oriminal Appeal 
has had to uphold the rule that when in- 
sanity is pleaded as a defence to a criminal 
charge the burden of proof passes from the 
Crown to the prisoner. As our readers are 
aware, the cases where this change of 
burden occurs are rare and, with the ex- 
ception of the case of insanity, are the 
creatures of statute. The defect of judical 
charges which, even though supported by 
precedent, leave the jury with the impres- 
sion that the burden has passed to the 
accused, is exhibited by the recent decision 
of the House of Lords in Woolmington’s 
Case (1935, A. C. 462). As to insanity there 
is, or should be, no doubt, Unless we are 
goin gto undermine the rules laid down in 
Macnaughton’s Case, the second answer 
given by the Judges there and fully set out 
in Russell on Crime (Vol. 1, p. 23) can only 
mean that the prisoner who pleads insanity 
must clearly prove the ingredients there 
stated or submit to a verdict of guilty—if 
the Crown's evidence supports it. In the 
case this wek |R. v. Edwards, Times, April 


97), there was much in the prisoner's his- 


hich could have Justified a finding that 
aoe ees: sane. But the weight of that 
evidence was for the jury and their verdict 
- was final:—The Law Journal. 


t. l 
ee long and interesting trial Mr. 
Justice Crossman has decided in favour of 
the defendants in the “Catherine the Great 
case (Times, April 28). Tne plaintiff, as 
administratrix of her late husband who 
wrote a play about that liberal Soverign, 
claimed damages for infringement of his 
copyright by a firm of film-producers. The 
learned Judge had to read the play in Eng- 
lish and visit the film-theatre, and there 
was als) much evidence to be taken and 
several informative speeches by learned 
Counsel. It is not necessary now for a 
judge to fix for himself the standard or 
rule which he should apply in testing the 
similarities which are alleged by the plain- 
tif to constitute infringement. The two 
decisions of Rees v. Melville (MeGillivray 
1911-16, p. 168) and Sutton Vane v. Famous 
Players, etc. ib. 1922-30, p. 6) do give a 
sensible rule as to what the plaintiff, if he 
is to succeed in an action of the kind, must 
establish. If the defendant author denies 
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all knowledge of the plaintiff's play he wil 
not be defeated by mere similarities o: 
incident and characterisation, thoughe oj 
course the similarities may be so great as 


- to cause the judge to disbelieve his denial. 


To make out a case of infringement the 
plaintif must show actual copying, or, we 
should submit, deliberate adaptation of 
his work. In this case the plaintiff failed. 
That liberal Empress, had she Been now 
alive, would have. been both complimented 
and amused by the interest which is taken 
in her character. and affdirs—The Naw 
Journal. 


Counsels’ Diction. 

Mr. G. J. Harry, President of the In- 
stitute of Shorthand Writers, which com- 
prises members pursuing their ayocation 
in the Supreme Court of J udicature, reply- 
ing recently to the toast of ‘The Institute,” 
proposed by Mr. Justice Lewis, commented 
on the manner in which arguments are 
presented in Court from a somewhat un- 
familiar standpoint. In spite of his plea 
on a previous occasion, he said, he had not 
noticed any improvement in the grammar, 
syntax and elocution of the Bar. It was 
surprising that in the many brilliant argu- 
ments which undoubtedly were addressed 
to the Court so little regard was Paid to 
the manner and language in which they 
were conveyed. The speaker also express- 
ed his desire to impress on those who spoke 
in public how necessary it was that’ what 
they said should be heard. Only a short- 
hand writer could appreciate the difficulties 
of turning into shorthand that which he did 
uot hear. He was frequently a very capable 
guesser, but the law of averages always 
came in, and the more frequently he had to 
guess the more likely he was to err. The 
difficulties associated with the taking of a 
correct shorthand note are undoubtedly 
considerable —indeed, those auditory ob- 
stacles to which he alluded must occasional- 
ly beinsuperable.. But apart from this we 
have little hesitation in saying they are less 
than those associated with presenting— 
perhaps, Owing to an unexpected develap- 
ment, on the spur of the moment—a difficult 
argument in words that shall not offend the 
rules of grammar and syntax. Even writers 
with opportunities for revision have been 
known to err in these respects. —The Svlici- 
tors’ Journal, 
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° AIR TRAVEL AND NEGLIGENCE 


Areoplanes, as Mr. Justice Goddard res. 
marked in the course of a recent judgment, 
have become a commonplace method of 
travel, “supplementing, though not super- 
seding, rail and sea transport.” Tae judg- 
ment was delivered ina case that will be 
a landmark in tue history of the develop- 
ment of the law of carriage by air— 
Fosbroke-Hobbs v. Airwork, Ltd., and An- 
other (1937,1 All. E. R. 103)—because his 
Lordship laid down the principles on which 
the liability of aircraft companies for 
negligence 18 tu be determined in the 
future. 

Tae action was brought under the Fatal 
Accidents Act, 1646, by the widow of a 
person wao had been a member of a 
party of seven persons who had been in- 
vited by the defendants to tly by aero- 
piane to the Naval Review. The party 
entered the plane, whico tuen ran about 
.400 or 50V yards across the aerodrome, and 
rose in to the air. On attaining a height 
of between 79 and 100 feet, ıb fell to tne 
ground about 1,000 yards from where it 
started, and caught tire. Tne plaintiff's 
husband and one other person lost their 
lives. 

One of the most important principles 
decided in this case was thatthe doctrine 
of res ipsa loquitur may apply to carriage 
by alr. His Lordsoip held tnat it applies 
in tne case of a disaster whicn occurred 
at the very beginning ofa tight, just as 
the machine Nad taken off and well before 
it had attained the neight at which tue 
journey woula be performed. ln such a 
case, his Lordship held, it is the duty of 
the person or persons responsible for the 
safety of persuns and gouds on board to 
Supply an acceptable explanation of why 
the accident occurred. ‘Ihe accident oc- - 
curred because the plane did not gain 
enough, or lost flying speed, and nis Lord- 
ship did not accept the explanation of tne 
pilot that this was due to a down current 
of alr attracted by a ploughed field over 


which the pilot flew as he left the aero- 
drome. The plaintiff's witnesses, his Lord- 
ship said, established a positive case of 
negligency in that the pilot started his 
run and left the ground with the tail end 
of the machine too fardown, at an angle 
which prevented the machine from gaining 
speed, and caused it to stall. 

If there was positive evidence of negli- 
gence it seems unnecessary to have decided 
that the doctrine of res ipso loquitur 
applies, but there is little reason in any 
case to doubt the proposition. ‘‘Railways,” 
his Lordship said, “were Just as great an 
innovation when they took the place of the 
stage coach, yet the courts found no diffi- 
culty in applying to them by the year 
1844 the same doctrine which had formerly 
been applied to stage coaches: Carpue Va 
London and Brighton and South Coast 
Railways (5 Q. B. 747).” 

That case decided that where a railway 
company’s private Act empowering them to 
make their railway and to permit the 
public to use it for payment provided also 
that 21 days’ notice had to be given of 
proceedings against anyone “Tor anything 
done or omitted to be done in pursuance 
of the Act or in the execution of the 
powers or authorities given by it,” a 
plaintiff who sued in respect of personal 
injuries arising out of an accident caused 
by the defendants’ negligence was not 
obliged to give such notice, as the action 
was founded on the common law default 
of the defendants and not on any act or 
omission in pursuance of the Act or in 
execution of the powers or authorities which 
it gave, 

‘he plaintiff's deceased husband was 
actually not a party to the contract, and 
the duty to use care arose, as his Lord- 
ship stated, not ea contractu, but from 
the fact that he was carried in the aeru- 
plane. Ovunsel for the plaintiff had argued 
that the case was brought within the doc- 
trine of Holliday v. National Telephone 
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Co, (1899, 2 Q. B. 392), Penny v.. Wim- 
bledon Urban Council (1899, 2 Q. B. 72), 
and Honeywill & Stein, Ltd. v. Larkin 
Bros., etc. Ltd. (1934,1 K. B. 191. There 
were cases in which it was held that an 
employer of an independent contractor, 
though not generally liable for the negli- 
gent acis of the independent contractor, 
is liable in certain well-defined classes of 
case, among them being that where the 
act to be done by the independent con. 
tractor is of an extra hazardous nature, 
such as soldering on the highway con- 
nections between tubes for holding under- 
ground telephone wires, making up a road 
trequented by the public, or taking fash- 
light photographs inside a theatre. “I do 
not think I can hold,” said his Lordship, 
“that arranging for a journey by aero- 
plane is setting in motion a thing 
dangerous in itself. A risk attached to an 
aeroplane flight, as toa journey by motor- 
car, or even by rail, but in my opinion the 
reason underlying the cases I have men- 
tioned is wholly inapplicable to the present 
facts." 

The issue whether motor-vars were so- 
‘dangerous in themselves as to come within 
‘the rule in Rylands v. Fletcher was fought 
out in Wing v. London General Omnibus 
Co. (1909, 2 K. B. 652), where the Court of 
Appeal, consisting of Vaughan Williams, 
L. J., and Fletcher Moulton, L. J., Buckley, 
L. J. dissenting, held that a passenger in 
a motor omnibus .could not succeed in an 
action based on negligence and nuisance 
where he was injured by the omnibus 
skidding on a greasy road. “No doubt,” 
said Vaugham Williams, L. J., “the mere 
‘fact of the accident may be prima facie 
evidence of negligence where the evidence 
itself is evidence ofa defect in the particular 
carriage...; but Ido not think that-an acci- 
“ dent resulting from the tendency of motor- 
“ omnibuses, however, well constructed and 
designed, toskid is any evidence of neg- 
ligence or of nuisance.” Fletcher Moulion, 
L.J. ina well reasoned judgment, agreed 
that if aman pleces on the-streets vehicles 
so unmanageable as necessarily to be a 
continuing danger to other vehicles he did 
so at his peril, even if there was no neg- 
' ligence. He pointed out that there was no 
evidence that the particular motor-omnibus 
or motorbuses generally were so unmanage- 
“ able or dangerous as to constitnte a nuis- 
ance, cr callinto play the doctrine of Ry- 
lands v. Fletcher. 

“The curious feature ofthis case was.that 
the verdict ofthe jury was:based on.neg- 
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ligence of the defendants in allowing their 
omnibus torun when the road was in a 
slippery state, and this was at a time when” 
most of the jury were probably themselves 
using omnibuses. Probably they did not 
realise that the result of such a verdict 
would be that drivers would be unable to 
venture forth in weather that contained 
even a threat cf rain without rjsking 
making their employers liable for injuries 
due to skids. It illustrates the inability 
of even the best minds to move with thg 
times that Buckiey, L. J., then thought 
that care and skill could guard against 
the consequences of greasy roads, and 
that the method of doing so which was 
incumbent on motor-omnibus drivers was 
simply not to venture forth in damp 
weather. 

As with motor traffic, the policy of enact- 
the public prutection 
has been adopted with regard to air 
traffic, but in view of the exceptional 
character of this typs of locomotion it has 
been necessary in addition to introduce 
certain statutory modifications of the com- 
mon law. For example, the law of tres- 
Pass and nuisance has been altered by 
enacting that no action snali lie “by rea- 
son only of the flight of aircraft over 
any property at a height above the ground 
which, having regard to wind, weather 
and all the circumstances of the case, is 
reasonable, or the ordinary incidents of 
such flight” (section 9, Air Navigation Act, 
1920). The same section makes damages 
recoverable from the owner of aircraft 
without proof. of negligence “where material 
damage or loss is caused by an aircraft 
in flight, taking off or landing, or by any 
such person in any aircraft, or by any 
article or person falling from any such 
„aircraft, to .any person or property on 
land or water.’ Such damages are limited 
to the amounts stated jin the 
second schedule of the Air Navigation Act, 
1936. Article 17 of Schedule I of the Qar- 
viage of Goods by Air Act, 1932, makes 
the carrier in an international carriage 
liable for damages sustained in the event 
of the death or wounding of a passenger 
or any other bodiy injury suffered by a 
passenger, if the accident which caused 
the damage, so sustained took place on 
beard the aircraft or in the course of any 
of the operations of embarking or disem- 
barking. The legislature clearly assumed 
that except in so fur as it altered .the 
common law in respect.of duties arising out 
of the carriage of goods and .persons by 
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air, the common law applied to that branch 
of commerce. ` 

Ii is an interesting sidelight on modern 
developments of transport that air locomo- 
tion should now be generally regarded as 
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unless motor transport is to be forbidden 
the roads, and air transport to be abo- 
lished altogether, it was necessary to ex- 
elude both from the common law category 
of dangerous things:—The Law Journal. 





safer than motor transport. However, 
e A MANUFACTURER OF DANGEROUS ARTICLES 
In this article we propose considering the ous per se and _ articles — dangerous 
duty that a manufacturer of dangerous owing tosome defect in their construc- 


“articles owes to persons other than the pur- 
chaser who may acquire them. 

It has long been the settled law of this 
country thatin the case of articles danger- 
ous per se, such asloaded fire arms, explo- 
Sives and other things ejusdem generis, 
there is a special duty cast upon such 
manufacturer to warn notonly the person 
with whom the contract is made but also 
such person who will necessarily handle 
them. 

This principle is well illustrated 
in the case of Anglo Celtic 
Shipping Co. Ltd. v. Elliott & Jeffery & 
Others, 42 T. L. R. 297, where the plaintiffs 
who were owners of a steamship sent her 
to the first defendants, a firm of ship re- 
pairers, for the cleaning of the condenser 
and told them io use a cleaning fluid 
manufactured by the second defendants. 
This fluid, which was a secret preparation, 
and unknown to the plaintiff and the 
first defendants, contained properties which 
had a tendency to cause an explosion if 


it came in contact with the air, and an 
explosion having occurred, it was held 
that the second defendants were liable 


as the cleaning fluid was dangerous and 
the instructions issued with it failed to 
give any adequate warning. 

There isalso a similar duty to warn 
cast upon manufacturers who manufacture 
articles not in themselves dangerous, but 
are dangerous owing to some defect known 
to them and not disclosed to the purchasers 
on the ground that knowledge of the 
danger creates an obligation to warn and 
its concealment isin the nature of fraud 
see Donoghue v. Stevenson [1932] A. O. p. 569, 
per Buckmaster L. J 

Having dealt with the duty to warn we 
must next consider what duty is cast upon 
manufacturers of such articles to take care 
that there are no defects in their cons- 
truction so as to make them liable to a 
third party. 


Subject as herein before mentioned it would- 


appear with regard to both articles danger- 


tion that a manufacturer owes no duty to 
athird party totake care that the article 
is carefully manufactured. This principle 
is wellillustrated in Blacker v. Lake & 
Elliott, Ltd., 106 T.L. R. 533, where the 
plaintiff was injured by the explosion from 
a brazing lamp which was manufactured by 
the defendants and by them supplied to a 
retail dealer from whom it was purchased by 
the plaintiff, it was held that the plaintiff 
could not recover damages, notwithstanding 
the fact that the defendants could have as- 
certained the defect had they exercised a 
greater degree of care in the choice of the 
workmen who made the lamps, Lush, J., 
stating “ The manufacturer is no more 
bound as between himself and a stranger to 
take reasonable care in the manufacture 
of the article than if the chattel were not 
dangerous because the only duty the law 
imposes on him when a chattel belongs to a 


dangerous class is to disclose its true 
character.” TER 
On the other hand in George v. Skivington, 


L. R. 5 Ex. 1, where the defendant sold a 
bottle of hair wash, a chemical compound of 
ingredients known only to himself, and the 
wife of the purchaser, having sustained in- 
juries to her hair in consequence of having 
used the hair wash, brought an action for 
damages, it was held that she could recover. 
This decision, apparently, was based upon 
the fact that the defendant knew that the 
hair wash was going to be used by the 
wife of the person who purchased same, 
Pigott, B, stating “The case, no doubt, 
would have been very different if the de- 
claration had not alleged that the defen- 
dant knew for whom the compound was 
intended. Suppose, for example, a chemist 
sells to a customer a drug, without any 
knowledge of the purpose to which it is to 
be applied, which is fit for a grown person, 
and that drug is afterwards given by the 
purchaser to a child and does injury, it 
could not be contended that the chemist 
was Hable. That, however, is widely dif- 
ferent from this case; for here, there is 
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an express allegation that the defendant 
knewthe purpose for which, and the per- 
son for whom, this compound was brought.” 
A more recent decision shows that where 
a manufacturer of food medicine or the 
like sells an article to a distributor in cir- 
cumstances which prevent the distributor 
or the uitimate purchaser or consumer from 
discovering any defect, he is under a legal 
duty to the ultimate purchaser or consumer 
to take reasonable care that the article 
is freefrom a defect likely to cause injury 
to health, so that in Donoghue v. Stevenson 
(1932 A.C. 56”, where the plaintiff drank 
a bottle of ginger beer manufactured: by 
the defendant which a friend had bought 
from a retailer and given to her and which 
contained the decomposed remains of a 
snail, which were not and could not, ‘be de- 
tected nntil the greater part of the contents 
of tke bottle were consumed which bought 
on a severe attack of gastro enteritis, it 
was held that the plaintiff could recover, 
Lord Macmillan stating: “It may be a good 
general rule to regard responsibility as 
ceasing when control ceases. So, also, 
when between the manufacturer and the 
user there is interposed a party who has the 
means and opportunity of examining the 
manufacturers product before he re-issues 
it to the actual user. But where, as in the 
present case, the article of consumption is 
so prepared as to be intended to reach‘the 
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consumer inthe conditionin which it leaves 
the manufacturer, and the manufacturer 
takes steps to ensure this by sealing 01" 
otherwise closing the container, so that 
the contents cannot be tampered with, I 
regard this control as remaining effective 
until the article reaches the consumer and 
the container is opened by him.” 

It will be noticed that the decision in the 
last case applies only to articles of food, 
medicine and the like, and it will be in- 
teresting in the future to see whether our 
courts will extend the principle there lai 
down to other articles not coming within 
this category as has been the case in the 
United States of America, see Macpherson 
v. British Motor Co., 217 N. Y 382, where a 
plaintiff who had purchased from a retailer 
a motor car manufactured by the defendant 
company, and was injured in consequence of 
a defect in the construction of the car was 
held to be entitled to recover damages from 
the manufacturer. 

In conclusion, in the recent case of Otto 
v. Bolton & Norris [1936] 2 K. B. 46, 80 Sot. 
J. 306, it was sought to extend the principle 
laid down in Donoghue v. Stevenson, supra, 
toa builder who builds a house for sale, 
and it was held in that case that there was 
no duty either to a future purchaser or the 
person who came to livein the house that 
it is well constructed and safe.—The Soli- 
citors’ Journal. 





PEDLARS AND HAWKERS. 
Servants Travelling with Master’s Licence. 


‘ ‘Hawker’ means any person who travels 
with a horse or other beast bearing or 
drawing burden, and goes from place to 
place, or to other men’s houses carrying to 
cell or exposing for sale any goods, wares 
or mercandise, or exposing samples or 
patterns of any goods, wares or merchandise 
to be afterwards delivered, and includes 
any person who travels by any means of 
locomotion to any place in which he does 
not usually reside or carry on business, 
and there sells or exposes for sale any 
goods, wares or merchandise in or at any 
house, shop, room, booth, stall or other place 
whatever, hired or used by him for that 

urpose,” Hawkers Act, 1888, section 2. 

» “ ‘Pedlar’ means any hawker, pedlar, 
petty chapman, tinker, caster of metals, 
mender of chairs, or other person who, with- 
out any horse or other beast bea:ing or 
drawing burden, travels and trades on foot 


and goes from town to town or to other 
men’s houses, carrying to sell or exposing 
for sale any goods, wares or merchandise, 
or procuring orders for goods, wares or 
merchandise immediately to be delivered, 
or selling or ofering for sale his skill in 
handicraft,” Pedlars Act, 1871, section 3. 

An essential difference between a hawker 
anda pedlar is that the one travels with 
a horse or other beast of burden and the 
Other without such an animal. A hawker 
can be a pedlar (by the definition of a 
pedlar), but obviously this must be a hawker 
who abandons his animal, for he cannot 
go about both with and without one. 

The Acts are not to be read together 
and, a3 a case heard by the High Court 
clearly shows, it is not permissible, when 
considering whether a particular person is 
or is not a pedlar, to import into the earlier 
Act the effect of the provision in the later 
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one that a hawker's servant may travel 
with his master’s licence and trade for his 
masters benefit. There is, of course, no 
similar provision in the Pedlars Act. 

The case in question is Pettitt v. 
Woodlock (1934), K. B. D. 19th April. It 
ig unreported, and we have been invited 
by an esteemed correspondent to draw 
attention to ib. 


At Mortlake, on the 28th July, 1933, five 
men were charged before a court of sum- 
mary jurisdiction, each with acting as a 
pedlar without a certificate. The case 
stated says that the informations were pre- 
ferred under ss. 4 and 18 of the Pedlars 
Act, 1871, but it is, of course, section 4 
only which creates the offence, section 18 
merely conferring a power of apprehension 
of a person who acts asa pedlar with no 
certificate or, if he has one, refuses to pro- 
duce if to an authorised person, or refuses 
to allow or prevents or attempts to prevent 
any such opening or inspection of his pack, 
box, bag, trunk or case asis authorised by 
the Act. 


It was proved that on the date of the 
alleged offence the five defendants were 
occupied in going on foot from house to 
house in Mortlake and neighbourhood offer- 
ing for sale tins of disinfectant; that none 
of them was in possession of or had 
obtained a pedlar’s licence; that all of 
them were employed by a man wko was the 
holder of a current hawker's licence issued 
tó him in Sheffield ; that they were acting, 
at the time of their apprehension, as his 
assistants, by selling or attempting to sell 
his goods under the cover of his licence ; 
that, together with several other men 
similarly emyloyed by ihe same man, they 
were working the district aforesaid with 
and on his behalf; that when a request was 
made bya constable for the production of 
defendants’ pedlar’s certificates each of 
them failed to produce such a certificate, 
said he was not the holder of a certificate 
and ciaimed to be working under cover of 
his employer's licence ; the employer was 
nol present at any time material to this 
case. 

The employer, who was called as a 
witness for the defence, said he had been 
in the company of the defendants half an 
hour before the constable challenged them, 
and that they were selling goods on his 
behalf from door to door. He was using 
a van and employing twelve men in all, 
who “were working with him upon his 
certificate. 
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It was proved that this witness employed 
some ove hundred and sixty men in various 
parts of the country trading on his behalf 
in precisely the same manner as the defen- 
dants were, and that each of them who was 
beyond the immediate control and supervi- 
sion of the employer, was the holder of a 
pedlar’s licence. 

The bench dismissed the informations, 
by a majority, on the ground that the evi- 
dence was insufficient to justify their say- 
ing any of the defendants was a pedlar 
selling upon his ovn behalf. 

The Lord Chief Justice, giving the judg- 
ment of the Divisional Court, held that 
an offence of acting asa pedlar without a 
certificate had been committed by each of 
the defendants. 


He said: “It seems to me to be quite 
clear on the facts found inthis case that 
all these respondents were,in fact, acting 
as pedlars, and thatsome of the members 
of the bench in the court below allowed 
their minds to be confused by an irrelevant 
reference to the Hawkers Act of 1888. It is 
quite true that under that Act, by sec- 
tion 5 (2), although a hawker may not “let 
to hire or lend his licence to any person,” 
there is a proviso in favour of his servant; 
his servant may travel with his master’s 
licence and trade for his benefit. The 
meaning of those words is, I think, made 
plain by section 6, which provides, among 
other things, that ‘if any person does any 
act for which a licence is required by this 
Act without having a proper licence in 
force in that behalf or without immediately 
producing upon demand by any person a 
proper licence granted to him or to his 
master and then in force” he shall be liable 
to a penalty. 

“These respondents had no pedlar's 
certificates, nor were they travelling with 
a licence granted to their master; and 
it seems tome to be a mere confusion to 
attempt to read into the facts of this case 
the provisions of section 5 of the Hawkers 
Act, 1888. 


“I entirely agree that this is no mere 
matter of form, if for no reason other than 
that itis provided by section 5 ofthe Act 
of 1871 that a pedlar’s certificate shall be 
granted toa person by the chief officer of 
the police district in which the person 
applying for a certificate has, during one 
month previous to such application, resided, 
on such officer being satisfied (among other 
things) that the applicant isa person of 
good character. 
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“Th seems to me to be clear that an a direction to find that the offence which 


offence was committed by each of these five 
respondents. The appeal ought to be allow- 


ed and the case go back to the justices with 


was charged was proved.” 
Mr. Justice. Avory and Mr. Justice 
Humphreys agreed :—Justice of the Peace, 





Extracts from Contemporarles. 


Manslaughter andgDangerous Driving. 

If the driver of a motor-vehicle kilis 
another person in a collision, what degree 
of negligence must be proved against him 
to convict him of manslaughter? This 
question was considered by the House of 
Lords on March 8 and 9 in Andrews v. 
Director of Public Prosecutions, when their 
Lordships dismissed an appeal from the 
Court of Criminal Appeal dismissing an 
appeal from a conviction of manslaughter 
at Leeds Assizes before du Pareq, J. It 
might have been thought that whenever 
dangerous driving caused death the driver 
was guilty of manslaughter, in that death 
had resulted from an unlawful and crimi- 
rial act, namely, dangerous driving; but 
Rex v. Stringer (1933, 1 K.B 70k) showed 
that this was not so. In that case, ib will 
be remembered, a person was acquitted of 
manslaughter, but was held by the Gourt of 
Criminal Appeal to have been rightly con- 
victed on the same facts of dangerous driv- 
ing, notwithstanding that the dangerous 
driving had resulted in the death, the 
subject of the first charge. This position, 
that dangerous driving resulting in homi- 
cide might not be manslaughter, was re- 
cognised by Parliament in section 34 of the 
Road Traffic Act, 1934, which enables a 
jury on an indictment for manslaughter to 
convict of reckless or dangerous driving. 
In the present case da Pareq, J., had told 
the jury: “If he (the appellant) is driving 
recklessly, he commits an offence whether 
he kills anybody or whether he does not, 
but if because he is driving recklessly 
somebody is killed, then heis guilty of the 
offence of manslaughter thereby imply- 
ing that “reckless” driving resulting in 
death is manslaughter. We defer fuller 
comment until their Lordships have given 
the reasons for their decision, but it would 
appear from the Svlicitor-General’s argument 
before their Lordships that the “reckless” 
driving referred to in section 11 of the 
Road Traffic Act, 1930, is equivalent to that 
‘disregard for the life and safety of others 
,.. deserving of punishment” which has 
been saidin Rex v. Bateman (1925, L.J. 
'K.B. at p. 794) to characterise man- 


slaughter, and may he, therefore, # more 
serious charge than “ dangerous” driving 
which Rex v. Stringer (supra) has shown 
does not necessarily imply the mens rea if- 
volved in manslaughter by negligence :— 
The Law Journal. 


Lord Hewart on “England.” 

Or the Lord Chief Justice’s speech in 
proposing the toast “England” at the 
annual banquet last week of the Royal 
Societv of St. George one may truly say, 
as was said by Sir James HANNEN at the 
conclusion of Sir OHARLES RUSSBLL'S address | 
in the Parnell inquiry: “a great speech 
worthy of a great occasion.” Not to many 
of our public men has been given in such 
rich measure the gift of eloquent and poetic 
expression of patriotic sentiment a3 it has 
been to Lorp Hewart. To listen to or to 


_read his cultured addresses is an intellec- 


tual delight. One passage, however, in his 
oration may, however, have intrigued some 
of his hearers or readers, that, namely, 
where, referring to distinguished English- 
men who within living memory have passed 
to the Elysian fields, he mentioned, without 
specific identification, “one English states- 
man undoubtedly of the first rank, certain- 
ly one first-rate judge, probably one first- 
rate soldier, and perhaps one first-rate 
poet.” Whom had the Lord Chief Justice 
in his mind’s eye? The query may well 
excite curiosity. Readers will not fail to 
observe the progressive diminuendo note 
in the collocation, and may be curious to 
discover to whom the epithets apply. Pro- © 
bably they would be safe in identifying 
Mr. GLADSTONE as the statesman ‘‘of the 
first rank,” but lawyers may be mere inter- 
ested in the identification of the “one first- 
rate Judge” whom the speaker had in mind. 
Different answers might easily be hazarded, 
but probably most would single out as 
p»ssessing the most commanding force, and 
as best satisfying Lorp Hewart's epithet, 
his lordship’s predecessor in his high office 
— Logn OglzerJUsTick RUSSELL or KILLOWEN. 
To him, as was well said, it was given to 
shine with equal lustre in both spheres of 
Bar and Bench, and to demonstrate that 
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there is no inherent incompatibility be- 
tween greatness as an advucate and great- 
hess as a judge-—The Solicitors’ Journal, 
dated May 1, 1937. 


The Voice of the People. 

The Australian Government were not 
slow to take up the suggestion thrown out 
at the end of the Privy Councii’s judgment 
in James v. Australia (1936, A. Ù. 078) as 
to alterations of the constitution of the 
QGommonwealth. Tnat decision, taken With 
the earlier ruling in James v, Cowan (1932, 
A.C. 542’, showed that, as things stand, 
neilher tue State Parliaments nor tue Parlia- 
ment of the Commonwealth has power to 
pass such legislation as was passed in 
England inour modern Agricultural Market- 
ing Acts. The conflict between a provision 
in Article 92 that trade between the States 
should be absolutely free and a provision 
in Article 5: which gives power to the 
Commonwealth Parliament to make laws 
about “trade among the States” tried a knot 
which could only be cut by changing tne 
Constitution. The Oummonwealth Parlia- 
ment passed two Acts which would have 
cut this knot, and another about aviation 
laws. Both had to be referred to a plebiscite 
of the electors, and both have failed to 
secure approval. It remains for the 
Australian statement to decide what should 
now be done. Of course, in the last resort 
the Australian Constitution could be chang- 
ed by an Imperia] Act-—-an extreme remedy 
to which recourse should only be had if 
every other remedy failea:—The Law 
Journal. 


Obvious Justice. 

The Court of Appeal was not unanimous 
this week when it allowed the applicants 
appeal in R. v. Salford Assessment Commit- 
tee ex parte Ogden (Times, March 2), but we 
think, with due respect, that most lawyers 
will agree with the judgment of the majo- 
rity. ‘Lhe case came on by way of applica- 
tion for a writ of prohibition Lo prevent the 
Assessment Committee from appointing a 
certain person as their clerk. Tnat appoint- 
ment expressly involved the olficer’s being 
present at all the proceedings of the 
Committee, and no one can have the least 
doubt as to his ability and devotion to duty. 
Bui he was also clerk to the Rating 
Committee of the Onty Council, whese 
decisions were subject to appeal to the 
Assessment Committee. In an affidavit 
which’ was put in to show cause against the 
writ, this officer stated that he only attend- 
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ed the first and lower Committee (we use 
the term in no reproachful sense) for the 
purpose of recording their proceedings. 
He neither advised nor suggested anythiug. 
This was enough to show tnat no injustice 
was done by his appointment as clerk to the 
Qommittee which nad appellate power. 
But it was not enough to secure tnat justice 
should openly and manifestly appear to be 
done. As Lord Justice Slesser observed, a 
person complaining of his assessment 
might reasonably suspect that he would 
not get impartial justices from a judicial 
body when its adviser was avqudainted with 
the proceedings of his opponents —tne Com- 
mittee below. This was enough ground for 
the rule for prohibition.. The impartiality 
of the oiicer concerned was notin question. 
‘The possibility, not of bias but of fair cəm- 
plaint of bias, was fatal to the respondeat's 
cause. —The Law Journal, dated March 6, 
1937. 


Presumption of Death. 

Tue disappearance of a famous author- 
actor from an Atlantic liner in circum- 
stances which seem almost conclusively tc 
imply his death will remind practitioners 
of the problem that such a disappearance 
gives rise to in the Euglish probate courts. 
Aituough an inquest cau be held, and a 
man tried for and convicted of murder in 
the absence of a body, yet the Englisn 
Courts, for the purpose of probate and ad- 
ministration, are reluctantin all cases ot 
disappearance to accept Circumstantial evi- 
dence of the death. After seven years they 
will allow a presumpvion of deatn. In ex- 
ceptional cases that period may be shorten- 
ed. And in one of those exceptional cases 
arising from the disappearance of a mun 
from a Channel liner, the presumption was 
reluctantly allowed atter three years of wait- 
ing and advertisement. Needless to say, 
the proceedings of Urown Courts and 
Coroners inguisitions are not relevant to 
and do not iutluence tne placid deliberations 
of the Courts of Probate and Chancery. Nor 
do the Courts in similar cases to this seem 
to apply, as it should be applied, the 
principle of circumstantial evidence :— T'he 
Law Journal. 


The Diabetic Driver. 

When discharging a motorist who had 
been charged before him with being under 
the influence of drink, but waose condition 
was ascribed, by the defence, to insulin, 
Mr. Dummett, tne learned magistrate at. Bow 
Street police court, said he hoped that in 


16 


the next Ati of Parliament such people 
would be included with those unfit to drive. 

There is, of course, no need to probibit a 
man from driving simply because he suf- 
fers from diabetes. The complaint is not 
in itself disabling, and may sometimes 
be kept in check by careful dieting alone. 
The use of insulin may, however, produce a 
condition closely resembling drunkenness, 
and may therefore incapacitate a man 
temporarily. It is largely a question of 
the amount of the injection, together with 
the quantity of food. A large dose may 
have an alarming effect if the patient does 
not partake of food soon afterwards. On 
the other hand, small injections followed by 
meals at the proper times have no percepti- 
ble effect. We should hesitate to say that 
every man who uses insulin should be dis: 
qualified from driving, but Mr. Dum- 
mett has called attention to a prob- 
lem that ought to be dealt with, and 
we should, at all events, suggest that upon 
every application form for a licence there 
should bea question or two with regard 
to diabetes and that, in doubtful cases, the 
applicant should be required to produce 
satisfactory medical evidence. 

Even under the present law it might be 
argued that the motorist who is under the 
influence of insulin may be liable to punish- 
ment. Under section 15 of the Road Traffic 
Act, 1930, it is an offence to be under the 
influence of a drug while in charge of a Car. 
Insulin is an animal extract, and we confess 
we are not sure whether, according to the 
chemists, it is a drug or not; buf it is cer- 
tainly witbin some of.the dictionary defini- 
_ tions of that word.—dustice of the Peace. 


Intervention in Divorce. . 

Towards the end of last year the divorce 
- case of Simpson v. Simpson acquired a cer- 
tain notoriety, and after the decree nisi was 
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pronounced by Hawke, J., at the Ipswich 
Assizes in October, it was open to any person 
to intervene and show cause why the decre® 
should not be made absolute by reason of 
the decree having been obtained by 
collusion, or by reason of the materia] facts 
not having been brought before the Court. 
Such an intervention there was, but upon 
the King’s Proctor submitting it to the 
Court for directions, it appeared that the 
intervener, who had filed no evidence, did 
not wish to proceed with the intervention, 
and his appearance was struck out. The 
learned President, however, took the oppor- 
tunity to state generally the grounds on 
which the King’s Proctor acts and the 
matters which must be proved to establish 
a case of collusion. The princip!es which 
govern the exercise of the jurisdiction in 
divorce are well established, partly by 
statute, parily by the practice enunciated 
by the distinguished Judges who have 
presided or sat in the Divorce Court. And 
the position and duties of the King's Proctor 
were explained by the late Lord Birken- 
head in an interesting chapter -in his 
In this respect 
the present case calls for no comment, 
though divorce law and practice are, as is 
well known, to some extent under review. 
The point of chiefinterest is the President's 
statement that he himself had taken interest 
in the matter, and, in order that there 
should be no legitimate grounds for sus- 
picion inthe public mind that the case of 
Simpson v. Simpson was being treated differ- 
ently from any other case, had given an 
express direction that any proceedings 
arising out of the King’s Proctor’s investiga- 
tion should be dealt with in open Court. 
In fact, it appears that no grounds for the 
intervention had been discovered.—The 
Law Journal. 
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Gontribute Might Be Appropriate.— 
“My wife having left her bed and board 
without any just cause or provocation, I 
will not be responsible for any debts con- 
tributed by her in my name,—Notice in 
local paper.— Case and Comment. 


Humour. 


Wife vs. Skunks.—Mrs. J. told District 
Judge Roberti Nesmith she met the demands 
of matrimony until her husband sat har to a 
new task—stufting skunks. That, she said, 
was too much and she wanteda divorce, 
She gotit—Case and Comment. 
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ia RELIANCE ON THE JUDGMENT OF THE SELLER 


On several occasions in the last few years 
the House of Lords has shown that it 
can take a broader view of the rights 
and duties of commercial men than 
the Court of Appeal, following the au- 
thorities precisely, has felt itself able to 


0. 

Thus, in Cammell, Laird and Co. v. The 
Manganese Bronze and Brass Company (51 
L. T. Rep. 142; (1934) A. C. 402) the House 
liberally interpreted the implied condition 
of fitness in the buyer’s favour, whereas the 
Oourt of Appeal, by a majority, had inter- 
preted the condition strictly, in favour of 
the seller: (149 L. T. Rep. 28; (1933) 2 
K. B. 141). 

One must begin by quoting the sub- 
section, for its every word, almost, has been 
the subject of judicial interpretation, and, 
indeed, is of significance. 

Section 14 of the Sale of Goods Act, 1893, 
begins by stating that, subject to the Act 
and any other relevant statute, there is no 
implied warranty or condition as to quality 
or fitness for any particular purpose except 
as follows : 

“(1).Where the buyer, expressly or by 
implication, makes known to the seller the 
particular purpose for which the goods are 
required, so as toshow that the buyer relies 
on the seller's skill or judgment, and the 
goods are of adescription which it is in the 
course of the seller's business to supply 
‘whether he be the manufacturer or not), 
there is an implied condition that the goods 
shall be reasonably fit for such purpose...” 

The following points emerge from a con- 
sideration of the words of the sub-section, 
as judically interpreted : 

l. The purpose may be made known 
“expressly or by implication.” The buyer 
need not necessarily say: I want a hot 
water bottle for the purpose of warming my 
feet. I want a shirt for the purpose of 
wearing it. That is understood. 

: 2, The second point is similar to the first. 
All that the buyer must do is “to make 
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known,” not necessarily in any formal 
manner. = 

3. The “particular purpose” need not 


necessarily differ from the “general purpose” 
Crabs are bought to be eaten and milk to 
be drunk. The buyer has no need to make 
this declaration in order to affix upon the 
seller liability, should the crabs be bad 
or the milk contain the germs of typhoid 
fever. 

4. The buyer's “reliance” on the seller's 
“skill or judgment” is a question of fact. 
The reliance need not be exclusive. The 
buyer may rely partly upon his own skill or 
judgment. No buyer—save a poet or a 
very busy professional man—would readily 
admit that he would rely exclusively upon 
the seller, unles he is buying a Very spe- 
Gialised article. Even if the buyer knows 
nothing about the article at the outset, the 
seller may explain to him the merits and 
demerits of this one, that, and the other, so 
that he may exercise his own judgment. 
But this would not prevent a reliance upon 
the seller's “skill or judgment.” Even if 
the buyer orders according to a certain plan 
or specified materials, he may still rely upon 
the seller. It will be no answer in that case 
tosay: You formed your own judgment ; 
you relied upon a plan. 

It isin the Cammell, Laird case that this 
last point finds its most recent and illumin- 
ating exposition. Cantmell, Laird, ship-, 
builders, agreed to build for the United 
Molasses Company, Limited, two sister 
vessels, subsequently named the Athelfoam 
and the Athelbeach. Bach vessel was to be 
classed at Lloyds 100 Al for carrying petrol 
or molasses. The builders entered into a 
contract with the Manganees Bronze Com- 
pany to manufacture two propellers for these 
two ships. In the yard the ships were 
numbered 972, 973, respectively. The con- 
tract specified the measurements and other 
particulars and contained the following 
provisions: “To be guaranteed against 
defectiye material and workmanship fora . 
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period of six calendar months after handing 
over of vessel to owners. To be to the entire 
satisfaction of the owners’ representative 
and ourselves.” Particulars cf thickness 
along the medial lines of ihe propeller 
blades were given, but beyond these and 
the direction “edges brought up to fine lines” 
no specific instructions as to thickness were 
given, which were a matter for propeller 
experts. The propellers were to cost £683 
each. i 

The propellers, accordingly, were con- 
structed in accordance with design and 
drawings, and were passed as satisfactory 
for tensile strength and similar matters by 
the surveyor of Lloyd’s Register of Shipping. 
The blades were brought to a fine edge by 
chipping or machihing, so that at different 
points there were varlations in thickness. 
The propellers were delivered and fitted, 
and the vessels were then tried. 

The propeller upon the Athelbeach proved 
satisfactory, and the ship was passed and 
classed at Lloyds 100 Al for petrol. 

On the trial of the Athel/foam such serious 
noise occurred that the vessel could not be 
passed. It was ultimately discovered that 
the noise came from the propeller, though 
the cause was uncertain. Accordingly the 
Manganese Company provided a “first 
replace” propeller, without prejudice, which, 
however, on trial, aiso proved unsatisfactory 
on account of noise, A “second replace” 
was then prepared which proved satisfactory. 
The Athelbeach propeller was, in the course 
of the trials, used upen the Athelfoam and 
found satisfactory. 

All propellers were in accordance with 
specification and working plan. The medial 
thickness of the blades corresponded within 
‘permitted tolerances.” The engines were 
not unusual. The propellers were properly 
fitted ; two were satisfactory and two were 
unsatisfactory. 

The shipbuilders claimed £6277 damages 
for delay in execution and consequential 
expenses. 

Mr. Justice Roche heard the case in the 
Commercial List, and gave judgment for 
the shipbuilders, damages to he ascertained 
(failing agreement) by aspecial referee. He 
held that there had been a breach of the 
warranty implied by section 14, sub-sec- 
tion (1), but that there had been no breach 
of the express stipulalion as to “‘satis- 
faction.” 

The learned Judge was reversed by the 
Court of Appeal (Lords Justices Scrutton 
and Lawrence; Lord Justice Greer dis- 
senting), The majority held that there had 
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been no breach of the express term, and 
that the case was not within section 14, sub- 
sections (1) or (2). Lord Justice Greer dis- 
sented on both points. 

They held, first, that the shipbuilders did 
not make known to the propeller-makers the 
particular purpose so as to show that they 
relied upon the maker's skill and Judgment, 
and, therefore, that no warranty of fitness 
for any particular purpose could be implied; 
secondly, that the only liability upon the 
makers was to make the propeller according 
to plan and in a workmanlike manner ; 
thirdly, that‘the propeller was merchantable 
as such; fourthly, that the cause of the 


noise was the shape of the propeller com- 


bined with the qualities of the particular. 
engine; fifthly, that the clause concerning 
“satisfaction” did not entitle the buyers to 
reject the propeller because it was in accord- 
ance with contract, being made to specifi- 
cation, and of good material and workman- 
ship. ; | | 
These conclusions are set out in the judg- 
ment of Lord Justice Scrutton. He adopted 
a passage from Benjamin on Sale, 7th edit. 
Lord Justice Lawrence said; “kt is plain 
that the contract which the appellants en- 
tered into is ..... a contract to manufacture 
a propeller according to a specific design 
and specific dimensions without reference to 
ihe particular purpose fcr which it was re- 
quired.” a 

The passage adopted frem Benjamin reads 
as follows: “But where it is part of the con- 
tract that the goods shall be made according 
to a certain plan, cr according to a certain 
style, chape, or form, or of specified materials, 
{he buyer relies upon his own judgment as 
io the sufficiency of the plan, style, &c., or 
of the materials for effecting the puipcse 
contemplated. The only liability then of 
the manufacturer is to execute tle work 
according to the plan, &c., and in a work- 
manlike manner, and to exercise due care 
and skill in the selection and testing of the 
materials, in the absence of an express 
engagement on his part to prcduce goods 
which will be adapted tothe purpose.” 

Lord Justice Greer dissented, end his 
view was preferred by the House of Lords 
(Lords Tomlin, Warrington, Russell, Mac- 
millan, and Wright). He held that the 
propellers were not to the “entire satisfac- 
faction” of the owners and of the plaintiffs ; 
that tLere was a breach of the implicd con- 
dition of fitnese for a particular purpose, but 
ihat there was no evidence that the propeller 
was not “merchantable.” $ 

The contract was not a contract for work 
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mmand materials; it was a contract of sale, and 


the only undertaking as io quality must 
«come within section 14. The request fora 
propellermeans: “We tell you the size... 
and we give you the plan... . but we rely 
upon you to give us a propeller.” 

Lord Tomlin felt that Lord Justice Greer 
had taken the correct view of the clause as 
bo satisfaction. 

The owners of the ship were not parties 
to the contract; some matters were unde- 
fined; and all parties knew that the propel- 
lers were for use a3 parts of ships, and had 
to satisfy the owner. The “‘sourca of the 
trouble lay in the region of the matters left 
tothe skill and judgment of the respon- 
dents.” The “narrower meaning” of the 
clause would deprive it ‘‘of any real effect.” 

Hence, according to Lord Tomlin, the res- 
pondents were liable on the ground that 
the propeller was not to “entire satisfaction.” 

Both he and Lords Warrington and 
Russell, however, agreed with the views of 
, Lord Wright upon section 14 of the Sale of 
Goods Act that “reliance” upon the .‘skill 
or judgment” of the seller need not be ex- 
clusive; it is sufficient if such reliance 
relates to “a substantial area.” 

Lord Macmillan thought that by reason 
of the dissatisfaction there was “a plain 
breach of a specilic stipulation of the con- 
tract.’ The contention that tke “satis- 
faction” referred not to the working of the 
propeller but to its manufacture would rob 
the stipulation of “all business efficacy.” 
“The appellants wanted a propeller that 
would work. How could they know whether 
it was satisfactory until they had tried it?" 

Did the buyers rely upon the seller's skill 
‘or judgment? ‘There was “an important 
margin" for the exercise of skill and judg- 
ment, ı because, while all three propellers 
were in accordance with specification, it was 
only the third propeller that would work. 

Lord Wright delivered a long and closely 
reasoned speech upon the interpretation 
(among other things) of section 14. Nothing 
in the specification, or the plan, he said, 
could account for the trouble. The finishing 
of the propellers was left to the skill of the 
makers; these were matters outside the 
plan and the particulars. The contract was 
a contract for the sale of future goods 
by description. 

The meaning of “making known the parti- 
cular purpose” had been “‘literally interpre- 
ted.” It was considered in Manchester 
Liners Limited v. Lea, Limited (127 L. T. 
Rep. 405 ; (1922) 2 A. C. 74), Some very 
apt words are cited from the speech of Lord 
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Buckmaster: ‘The order was expressed 
for the use of a particular steamship, and it 
must, therefore, be assumed that the res- 
pondents knew the nature of her furnaces 
and the character of the coal she used, for 
it was this coal they contracted to supply.” 
Lord Sumner pointed out that the buyer 
need not expressly say: I rely upon the 
sellers; the words are “so as to show,” not 
“and also shows": “They are satisfied, if 
the reliance is a matter of reasonable in- 
ference. to the seller and to the Court.” 


The contract here, said Lord Wright, 
using a term from the law of property,” was 
a contract, not for a propeller in gross, but 
a propeller as appurtenant to a vessel then 
being built by the appellants....” The 
purpose was manifest in the terms; no re-: 
course was necessary to contemporary 
Writings, or conversations, or to the circum- 
stances. The purpose, then, was ‘‘made 
known.” Was it made known “‘so as to show- 
that the buyer relies on the seller’s skill or 
judgment”? “Such a reliance must be 
affirmative:y showa ; the buyer must bring 
home to the mind of the seller that he 
is relying on him in such a way that the 
seller can be taken to have contracted on 
that footing.” ‘So as toshow’: the ob- 
ligation is p-Sitive. 

“The reliance is to be the basis of a con- 
truciual obligation.” It was said that no 
reliance could be implied bacause certain 
particulars as to the construction of the ship 
had not been disclosed and beecauss3 the 
plun “had tied the hands” of the manufuc- 
turers. IJ*urther, if reliance in fact there 
were, it extended to materials and workman- 
ship only. Lt was finally urged that reliance, 
to be effective within the section, must not 
be partial, but “total and absolute.” 


The particular purpose depends on the 
article. Inthe case, e.g., of a hot water 
bottle or coal or a piece of mechanism, this 
is easy to determine; as also “the extent 
of reliance.” 

Here the propeller was to be fit for a parti- 
cular ship, “but only as a propeller.” If it 
worked properly as such, the speed, for 
instances, would not matter in so far as that 
were affected by the construction of the ship. 
It was for the makers to produce a propeller 
fit to work with the particular ship, and upon 
the basis of the plan and specification sup- 
plied. Within these limits there was a 
reliance on their skill or judgment. 

The mere fact that a design or specific- 
ation exists does not exclude the possibility 
of the buyer relying on the seller's skill 
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or judgment. No proviso to that effect 
exists in section 14. 

Moreover, the reliance need not be “total 
or exclusive.” If a manufacturer is instruct- 
ed by a merchant to follow a plan, it may 
still be that there are many matters for his 
“skill and experience.” To this effect Lord 
Macnaghten is quoted as saying, in Drum- 
mondv. Van Ingen (57 L. T. Rep. 1; 1887, 
12 App. Cas. 284, 297): “In matters exclu- 
sively within the province of the manu- 
facturer the merchant relies on the manu- 
facturer’s skill.” 

Lord Wright proceeds to cite from the 
valuable observations of Lord Sumner in 
Medway Oil and Storage Company. Limited 
v. Silica Gel Corporation (1929, 33 Com. Oas. 
195, at p. 196). Upon ascrutiny of section 14, 
sub section (1), Lord Sumner states three 
propositions : 

“(a) Reliance is a question of fact to be 
answered from all words and deeds said 
and done on each side from the beginning 
until the conclusion of the contract. 

“(b) The section does not say that the 
reliance on the seller’s skill or judgment is 
to be exclusive of all reliance on anything 
else, on the advice, for example, of the 
buyer's own experts or the use of his own 
knowledge or common sense. Indeed it 
would never be possible to be sure that the 
element of reliance on the seller entered 
intothe matter at all unless the buyer made 
some statement to that effect. It follows 
that the reliance in question must be such 
as to constitute a substantial and effective 
inducement which leads the buyer to agree 
to purchase the commodity.” 

In the case there under consideration 
the buyer had, to some extent, relied upon 
his own judgment, but this did not exclude 
a reliance upon the seller's judgment, also. 

The third proposition is one already stated 
by Lord Wright: the warranty must be 
“brought home” to the seller: the words 
are “so as to show’: “(c) This warranty, 
though no doubt an implied one, js still 
contractual; and, just as a seller may 
refuse to contract except upon the terms of 
an express exclusion of it, so he cannot be 
supposed to consent to the liability which it 
involves unless the buyer's reliance on him, 
on which the liability rests, is shown, and 
shown to him.” 

Sometimes, of course, reliance follows 
from the facts or is implied in the trange 
action ; “in most cases it is a question of 
degree.” But it does not always, and auto- 
matically, follow: To gojust to a'chemist’s 
shop for something for your toothache ; to 
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order milk for your baby from a dairy; to 
write toa coal merchant that your ship is 
lying in his port and to ask him to bunkér 
it, are simple cages in which reliance is not 
indeed presumed in law but is obvious in 
fact. But reliance on another and not on 
yourself is not a course which is always 
either obvious or probable ; it may be so 
far from what prudence would dictate as to 
be neither. ” 

Turning once more to Lord Wright, in the 
Cammell Laird case he says that the lang- 
uage of the section does not exclude the 
above view. The section does not say 
“solely relies’ but “relies”. The earlier 
words are “elliptical and general,” “without 
defining for what purpose, or in what 
respect, or to what extent, or whether wholly 
or partially.” A reliance that is “partial but 
substantial and effective” comes within the 
words of the section. There may be cases of 
‘limited reliance.’ A sample of spirits 
fixes everything but the colour; the seller 
uses a harmful ingredient for the colour ; 
he is liable in damages: (Macfarlane and 
Co. v. Talyor and Co., 1868, 18 L. T. Rep. 
914; L Rep. 1 H. L. Se. 245). A shipwright 
selects copper sheathing for a ship which 
he is repairing; the sheathing decays ; the 
sellers are liable: (Jones v. Bright 1829, 
5 Bing. 593). These were cases before 
1893; but “the generality of phrase (se. in 
this section) may be deemed to be inten- 
tional.” 

“The section does not lay down peremp- 
tory law, but merely gives a canon of con- 
struction in cases where the prescribed cir- 
cumstances call for it and there is no 
expressed agreement to the contrary.” 

But the buyers were not entitled to suc- 
ceed under s. 14, sub-section (2). Where 
goods are bought by description from a 
seller who deals in such goods there is an 
implied condition that tke goods siall be 
“of merchantable quality.” But if the 
buyer has examined the gcods there is no 
implied condition as regards defects which 
such examination ought to have revealed, 
This applies when “the goods in the form in 
which they were tendered were of no use for 
any purpcse for which such goods would 
normally he used and hence were not sale- 
able under that description.” 

“Not saleable under that description.” 
The sub-section deals with goods sold by 
description. To show that the gcods are 
saleable isnot the same thing as showing 
that they are of merchantable quality 
Could the defective propeller be used as a 
propeller on any vessel? The fact that it 
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could be sold as scrap is irrelevant. Dates 
submerged in tte Thames, impregnated 
with sewage, though saleable for distillation 
info vinegar, were not merchantable as 
dates: (Asfar and Co. v. Blundell, 73 L. 
T. Rep. 648; (1895) 1 Q. B. 123). “The 
lest is, whether, as a matter of business, 
the nature of the thing has been altered... 
If ig is so changed in its nature as to be- 
come an unmerchantable thing which na 
buyer would buy and no honest seller would 
sell, then there is a total loss,” per Lord 
Esher, M. R. 

Mr. Justice Roche found that the propeller 
was not fit for use as such. But Lord Jus- 
tice Greer said that there was no evidence 
that the propeller was unsuitable as a pro- 
peller, and that the bayers had failed to 
establish this by evidence. ` 

The Cammell, Laird decision is an im- 
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portant case in the interpretation of sec- 
a sub-section (1), of Sale of Goods Act, 
1893. 

The speech or Lord Wright, in conjunction 
with the speech of Lord Sumner in the 
Medway Oil Company case, shows that tke 
section must be interpreted liberally, in 
favour of the buyer, for whose protection it 
is imposed. The general words will be in- 
terpreted generally. It is for the buyer “to 
show” affirmatively that Ee relied upon the 
seller, and that this “reliance” was brought 
home tothe seller ns part of the contract, 
But it is quite sufficient if the buyer proves 
a “limited reliance.” Reliance upon the 
seller may be total; it may be partial. In 
any event ib must be an “effective induce- 
ment.” <A reliance partial but subs'antial 
and effective will bring the implied condi- 
tion into play.”"— The Law Times, 


r 


WAGES IN SICKNESS 


The question as to the relative posi- 
tions of an employer and employee with 
regard to such rights as payment of wages, 
power to terminate the contract of employ- 
ment, etc., in cases where the employeeis 


temporarily absent and unable to attend to, 


- his duties owing to illness, is one of no 


little practical importance, and, as there 
appears to be some misconception as to 
the legal position, it may be of advantage 
to consider the leading authorities on the 
point. 

One may usefully begin by stating as a 
general proposition that the contract of 
employment is not terminated ipso facto 
by reason of the temporary absences of the 
employee owing to illness. But, on the 
other hand, the ineapacity of the employee 
may be of such a serious and prolonged 
nature as to bring about a legal frustra- 
tion of the contract, and to discharge the 
contract on the occurrence of such in- 
capacity. 

Such questions as to whether the illness 
or incapacity is to be regarded as one of a 
temporary nature or otherwise must be 
largely questions of fact and of degree; 
but it would seem clear on the authorities 


. that even an absence of the employee for 


a few weeks may still be regarded as 
temporary for the above purposes. 

One of the earliest of the leading cases 
on this point is Cuckson v. Stones (1858, 
1 È. and E. 248). 

In that case the employee had agreed to 


serve the employer in the capacity of a 
brewer for aterm of ten years, at a week- 
ly wage of 27. 10s. Some years after the 
commencement of the employment the 
employee became ill, and was unable to 
attend personally to his duties. The em- 
ployer, however, retained the employee in 
his service, but refused to pay him any 
wages in respect of the period of the lat- 
ters illness. The Court held that, as the 
contract had not been rescinded by the 
employer, and as the illness and absence 
from duty was only of a temporary, and 
not of a permanent mature, the employee 
was entitled to his full wages during the 
priod of his illness. 

Lord Campbell, ©. J., in his judgment 
in that case, said: “Looking to the nature 
of the contract sued upon... we think 
that want of ability to serve for a week 
would not cf necessity bean answerto a 
claim for 2a week's wages, if in truth the 
plaintiff was ready and willing to seive 
had he been able to doso, and was only 
prevented from serving during the week 
by the visitation of God, the contract to 
serye never having been determined ... 
[But] if the plaintiff from unskilfulness had 
been wholly incompetent to hrew, or by the 
visitation of God, he had become from 
paralysis or any other bodily illness, per- 
manently incompetent to act in the capacity 
of brewer, we think that tke defendant 
might have determined the contract. He 
could not be considered incompetent by 
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illness ofa temporary nature, but if he had 
been struck with disease so that he could 
never be expected to return to his work, 
we think the defendant ought to have 
dismissed him and employed another 
brewer in his’ stead. Instead of being dis- 
missed he returoed to the service of the 
defendant when his health was restored, 
and the defendant employed him and paid 
him as before.” 

Even where the illness is caused by an 
act of misconduct on the part of the 
employee, prior to the contract of employ- 
ment, the employee will be still entitled to 
his full wages during his supervening 
illness so long as he was unaware at the 
time of the contract that he was going 
to become ill, and thus be rendered in- 
capable of performing his duties. Thus, 
in K—— v. Raschen (1878, 38 L. T. 28) the 
plaintif was engaged by the defendant as 
a clerk at 1201. a year, and was to have 
one month's notice of dismissal. He began 
his duties on July 2, and served till 
August l. He was then obliged by illness 
to be absent till September 2, when he 
tendered his services, which were refused. 
He hed ia the meantime received on 
' August 26 a letter from the defendants 
terminating the engagement. In an action 
brought by him for wages. from August 1 
to September 20 it was held that the plain- 
tiff was entitled to wages for that period, 
and that if was no answer to his claim 
that the illness was caused by an act of 
misconduct on his part which occurred be- 
fore the contract, and which he did not 
know at the time of the contract would lead 
to his illness and make him incapable of 
performing his work. 

In such cases it seems that the right 
cf the employee to recover full 
wages will extend not only to the period 
of the actual incapacity caused by the 
illness, but also during the period of con- 
valescence thereafter. Thus, in Davis v. 
Ebbw Vale U. D. C. (1911, 75 J. P. 533), 
where it was an express or implied term 
of the contract that in the event of absence 
through illness the employee was to be 
entitled to not more than one month's pay, 
OChannell. J., considered that “ absence 
through illness’ was not confined to 
absence through actual illness, but in- 
cluded absence reasonably caused through 
illness, 589 as to cover the period of con- 
valescence and of absence occasioned 
through approaching illness. It was fur- 
ther held there that pregnancy was not in 
itself illness, but a natural physical con- 
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dition which could be properly described 
as an approaching illness. 

In this connection let us consider what 
illnes or sickness me ins, 

Scrutton, L. J., in Maloney v. St. Helens 
industrial Cooperative Society (1433, | 
K. B. at p, 297) said of “sickness” that 
there were three well recognised meanings: 
“ (1) the somewhat unpleasant meaning 
usually associated with Channel crossings; 
(2) in capacity through disease as in the 
phrase ‘sickness has increased in London 
during the past month’; (3) the well re- 
cognised meaning by which sickness is con- 
trasted with health, that is, sickness or 
bodily ineapacity as distinguished from 
bedily health.” This latter meaning is 
the proper meaning tobe applied to the 
words “sickness” or “illness” in relation 
to the question of the right of an «mployee 
to recover wages during a period of in- 
capacity produced by sickness or illness. 
Sickness will extend, therefore, not only tn 
incapacity caused by sickness due to dis- 
ease, but also to incapacity caused by 
sickness due to accident, 

ltefereuce may also be usefully made to 
Niblett v. Midland Rly. Co. (1907, 96 L.F. 
462) and Maloney v. St. Helens Tna- 
dustrial Co-ep3rative Society, Ltd. (1933, 


1 K. B. 293). 


In the former case, a railway employee 
was engaged upon the terms that he was 
to join a friendly society tothe funds of 
which the company contributed. By the 
rules of the society a member was entitled 
to sick pay during illness, but notif he 
was receiving wages from ths company. 
The plaintiff became illin February, 1905, 
and received sick pay until September, 
when he received notice terminating his 
employment. It was held that the plaintiff 
was nob entitled to wages during the 
period of his illness during which he was 
receiving sick pay. | 

It isnot to be thought that this case is 
in any way contrary to the general com- 
mon law rules, for it was determined on 
the terms of the special contract made, 
which was construed as disentitling the 
employee to any wages during the period 
of illness, during which period he was only 
to be entitled to sick pay. 

In Maloney'’s case a wages award had 
been made 
employers and employees, and the award 
provided that during “periods of sickness" 
a “total of three weeks’ full wages and 
three weeks’ half wages inthe aggregate 
in any one year only were payable. 


in an arbitration belween’ 


~ 
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The plaintiff, who was employed on the 
above terms crushed his thumb, and was 
° absent from duty for three weeks, and ke 

claimed under the wages clause three 

weeks’ full wages and three weeks’ half 
wages. The defendants, while admitting 
liability for compensation under the Work- 
. men’s Compensation Act, refused to ack- 
nowledge the plaintiffs claim to wages 
under the wages clause, since, they con- 
tended. the clause only applied to cases 
where the absence from duty was due to 
sickness caused by disease as distinguished 
from accident. The Court of Appeal, how- 
ever, rejected this centention, and held 
that the plaintiff was entitled to recover 
his wages under the terms ofthe clause, 
and in accordance therewith. It would ap- 
pear, therefore, from this case that the fact 
that ihe empleyee might be in receipt of 
workmen's compensation would not dis- 
entitle him from recovering his wages dur- 
ing the period of his incapacity. ib is to 

be observed, however, tbat there was a 

special clause in the above case, and it is 
perhaps cn this ground that Maloney’s case 

is to be reconciled with the decision in 

Elliott v. Liggens (1902, 2 K. B. 1906), 

though it is arguable that the latter was 

wrongly decided. In Elliott v. Liggens it 
was held that a workman who received 
workmen's compensaticn in respectof an 
injury received in the course of his employ- 
ment was not entitled to recover any 
wages 
his incapacity during which he received 
compensation, In his judgment there Lord 

Alverstone, C. J., said: “I think that a 

workman who takes the benefit of the Act 
on the ground of his incapacity to earn 
wages, and obtains compensation based on 
the fcoting of those wages, cannot turn 
round and say that he is entitled to the 


at all in respect of the period of. 
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balance of his wages during the time in 
which he has been disabled from work and 
receiving compensation.” 

But Warburton v. Co-operative Wholesale 
Society, Ltd. (1933, 1 K. B. 906) decided 
that the receipt of workmen’s compensa- 
tion does not terminate the contract of 
employment. That being s^, it is difficult 
to see why the general common law rules 
as laid down by the above decision should 
not apply, for the case cannot be regarded 
as one in which the employee is to be deem- 
ed to have entered into a special contract 
creating rights of variance with the common 
law rights. 

To sum up the position: 

(1} Unless there is a special contract, 
whether express or implied, to the con- 
trary as in Niblet's case, temporary absence 
as a result of illness, whether caused by 
‘disease or accident, does not determines the 
contract of employment, nor disentitle the 
employee to his full wages during ike 
period of his illness (including the period 
of approaching illness and convalescence). 
In such cases it is for the employer to make 
up his mind whether he will determine the 
contract by proper notice. 

(2) Where the sickness is of a permanent. 
character, the employer may elect to treat 
the contract as being thereby frustrated, 
and in such a case he need not serve any 
notice to terminate the contract of employ- 
ment. 

(3) Where an employee is in receipt of 
workmen's compensation in respect of an 
injury arising in the course of his employ- 
ment, it appears that he will thereby be 
disentitled from recovering the balance or 
any part of his wages dnring the period of 
his incapacity and his absence from werk 
occasioned thereby:—The Law Journal. 





Extracts from Contemporaries. 


The Smallest andthe Worst. 

Of a boy aged eight an official of a re- 
‘mand home said that of all ihe boys who 
had passed through Lis hands this was the 
smallest and the worst. 

The boy was before Poole juvenile court 
reccnily and was said to have admitted 
15 ofc neces, mcstly heuse-breaking, involv- 
ing the theft of £30. A police superinten- 
dent said ilat some cf the offences were 
so skilfully carried out that he was at first 
doubtful whether so young a child could 
have committed them. 


‘ considered the 


His parents were quite unable to control 
him. They had tried leaded boots, tieing 
him up and taking away his clothes 
but invariably he escaped and went 
roaming. 

Of course, this is quite an exceptional 
case, but it illustrates the fact that some 
juvenile crime is real crime and that 
even very young children may occasionally 
be quite properly charged in the courts. 

It was decided to commit the boy to an 
approved school. The court apparently 
restriction imposed by 


94 
section 44 (2) of the Obildren and Young 
Persons Act, 1933, upon the committal of a 
child under ten years of age to an ap- 
proved school, and came to the conclusion 
that this was one of the exceptional cases 
contemplated. We quite agree. It would 
be difficult to find any individual who 
would care to accept the responsibility of 
such a child and a Iceal authority could 
hardly be excepted to accept the position 
of “it person,” since boarding ont with 
foster-parents would probably be impossi- 
ble. Foster-parents are ready enough to 
take young children who have committed 
no offence or have offended but little ; they 
can hardly be excepted to undertake the 
care of such an extraordinary child. 

There is no need 10 despair of him. 
‘He evidently possesses courage and initia- 
tive, as well as considerable manual skill. 
The right kind of school may make a de- 
cent boy of him.~The Justice of the 
Peace. 


Death for Forgery. 

Anextract from The Times of a hundred 
years ago recalls the introduction, by 
Jord Jobn Russell. of a Bill to abolish the 
death penaity for forgery. 

Forgery has always been regarded as 
one of the most serious crimes, mischie- 
vous in its resulis and often difficult of 
detection. Late inthe eighteenth century, 
William Dodd, once a royal chaplain and 
an author of note, was hanged for for- 
ginga bond in the name of the Earl of 
Chesterfield, who had been his patron. 
Neither the efforts of Doctor Johnson nor 
the restitution made on his behalf could 
save him. Benefit of clergy, to be com- 
pletely abolished fifty years later, was of 
no avail in such a case. 

Karly in the nineteenth century public 
Opinion turned against capital punishment 
for any but the very gravest crimes, and 
even diehards like Lord Eldon and Lord 
Ellenborough failed to convince Parlia- 
ment that it was necessary to inflict the 
death penalty for such crimes as larceny 
The two hundred capital offences were 
quickly reduced and to-day they numbered 
only four. As for forgery, it is still recognis- 
ed that, though not capital, it may be 
among the most serious of offences ; but it 
is also realised that it varies so much in 
gravity that in its less grave forms it may 
be adequately punished on summary con- 
viction. Since the passing of the Criminal 
Justice Act, 1925, forgery has been from 
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time to time dealt with in a police court.— 
Justice of the Peace. 


Insurance and Suicide. 

The now famous case (just ended in the 
Court of Appeal) ofthe officer who com- 
mitted suicide in order that his creditors 
might benefit from his insurances, should 
have been handled by Euripides or Scheca. 
More prosaically, it involves the question 
ofthe familiar verdict of “suicide while 
of unsound mind.” Had this been the® 
verdict, we gather the action might have 
ended differently, but is so notoriously 
uncertain 2 quantity as lhe verdict of a 
coroner's jury a satisfactory basis on 
which to determine contractual liability 
as between two equally innocent parties 
namely, the insurance company and dead 
man’s representatives? We imagine the 
companies, despite their having succeeded 
in this case, will do scme hard thinking 
for the future, and include therein the 
question whether the new verdict, “Suicide 
while the balance of the mind was dis- 
turbed,” affects the result of the deci- 
Sions. 


The Form of Verdict. 

The familiar, indeed, almost universal, 
verdict “unsound mind” originated in a 
humane desire to avoid the consequences 
of a verdict of felonious killing. For- 
feiture was abolished for this as for ‘other 
felonies in 1870, and burial at crossroads, 
with or without a stake driven through the 
body, which had become absolete in prac- 
tice, was abolished by statute in 1881. 
But the liability to burial in unconsecrated 
ground, without the Christian offices, re- 
mained. Even this, we understand, is not 
insisted on by all clergy of the Church of 
England at the present day, and—at least 
to many people—may be thought less of 
a stigma than a verdict of insanity. 
Human jastinct clings to life sostrongly 
even when it is most wearisome, that it is 
only in the rarest cases, and for some ex- 
traordinary reason, that self-destruction is 
not evidence of some impairment of the 
faculties. “To some, the new formula sug- 
gested by the Home Secretary—that it is _ 
the balance of the mind, and not its 
soundness, which has been impaired— 
may seem but a change of words. To 
the family and friends. however, it should 
prove less grievous—Justice of the 
Peace, : eS 
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° AMENDMENT OF PLEADINGS 


Although in modern times the Court will 
not allow a just claim, where possible, to 
be defeated on what are called “technical 
grounds,” leave to amend must always, if it 
18 necessary, be sought. It will be granted, on 
terms, where the other party isnot prejudic- 
ed and where it can be granted “without 
injustice." When, however, a party seeks 
an amendment which, in effect, introduces a 
new cause of action, leave will generally be 
refused. 

An example of this is to be found in Mar- 
shall v. London. Passenger Transport Board 
(1936, 3 Al E. R. 83), decided by the Court 
of Appeal. It wasa “running-down” action. 
The plaintiff asked leave from the County 
Court Registrar to amend his particulars by 
alleging that the road beside the tramlines 
was not maintained in proper order, as it is 
required by statute to be. 

The plaintiff, an infant, cycling along a 


street, had collided in August, 1935, with a- 


tramcar which came up from: behind. He 
issued a writ in the High Oourt and deli- 
vered a statement of claim. The action was 
remitted to the County Court for want of 
security of costs. Particulars of negli- 
gence were subsequently filed. The defence 
was a denial. Meanwhile, in February, 
1936, the six months’ limit under the Public 
Authorities Protection Act, 1893, expired. 
In April, the plaintiff asked for leave to 


amend and the Registrar allowed the amend- ` 


ment. The County Court Judge, however, 
reversed the order on the ground that the 


amendment set up a new cause of action. 


which had, at that time, become statute- 
barred. The plaintiff appealed to the Court 
of Appeal. 

it was argued that the amendment was 
not a new cause of action nor was it a “com- 
mencement” ofa new cause of action. It 
was simply another way of alleging negli- 
gence: the breach of the Common Law 
duty of care was amplified by adding the 
breach vf a statutory duty of care under the 
Tramways Act, 1870, section 28. Without 
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amending his generally endorsed writ a 
plaintiff may “alter, modify or extend” his 
statement of claim already delivered: 
Order XX, r. 4. 

Lord Wright, M.R., pointed out that 
under section i of the Public Authorities 
Protection Act, 1893, an action against a 
public authority “shall not lie... unless it 
is commenced within six months next after 
the act, neglect, or default complained 
of... .” The writ was endorsed with a 
claim for damages for personal injuries and 
loss occasioned by the defendants’ negli- 
gence. This, however, was “lacking in par- 
cularity,” woich cannot be entirely dispens- 
ed with, even in a generally endorsed writ. 
The writ did not contain a statement of the 
negligent act. It will in the future be well 
for drafismen to turn again to the forms 
contained in the Appendix A. to the Rules 
of the Supreme Court, to which Lord Wright 
refers. This is found in Part IIT, section 4: 
“The plaintiff's claim is for damages for 
injury to the plaintif by the negligent 
driving of the defendant or his servants.” 

The statement of claim, however, parti- 
cularised the duty and its breach—driving 
too close, absence of warning, failure to 
keep a proper look-out, failure to keep the 
tramcar under control. This is breach of a 
Common Law duty. A failure to maintain 
the tramlinesin proper repair is a breach 
of a statutory duty. 

Lord. Wright said that the amendment 
should not have been allowed, for it would 
deprive the defendants of a defence under 
the Public Authorities Protection Act, 1593 : 
if was the type of amendment that included 
“anew departure, a new head of claim ora 
new cause of action.” In Weldon v. Neal 
(1887, 19 Q. B. D. 394), a writ for slander 
had been issued ; leave was refused to add 
further claims for “assault, false imprison- 
ment and other causes of action,” barred by 
the Statute of Limitations at the date of the 
amendment, though not at the date of the 
writ. Then in Lancaster v. Moss (1889, 15 
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T. L. R. 476), the writ was for the repay- 
ment of money lent more than six years 
before. It was sought to amend by alleg- 
ing an express agreement that the loans were 
to be repayable on a certain date. Leave 
to amend was refused. [f this agreement 
had been set up for the first time upon the 
date of the application for leave to amend, 
the defendant could have raised the Statute 
of Limitations as a defence. 

Thus, here, Lord Wright explained that 
the claim as originally framed was for 
“negligence of a vicarious character; it 
proceeds on the liability of the defendants 
for their servant's default.” On the other 
hand, the claim in respect of the omission 
to maintain in good repair the road beside 
the tramlines was in respect of a breach of 
a statutory duty. It was not one of vic- 
arious liability, but of “statutory negli- 
gence’-—-a term Lord Wright himself used in 
his speechin Lochgelly Iron & Coal Co., Ltd, 
v. McMullan (1934), A.C. 1, at pp. 21, 23): 
“This is a claim for breach of a statutory 
duty, which is a liability personal to the cor- 
poration and not carable of being dele- 
gated.” 

Moreover, “a quite different set of ideas” 
was involved, “quite a different allegation 
of fact.” The claims were originally based 
upon a collision by the tramcar with the 
plaintiff ; by the amendment it was intend- 
ed to convey that, owing to the bad condi- 
tion of the road the plaintiff collided with 
the tramcar. Negligence involves three 
elements, and not one only: duty, breach 
of duty, and damage. The damage here 
alleged was the same. In the one case, 
however, the duty was one of personal care, 
and the breach was negligent driving. In 
the other case, the duty was one to main- 
tain the road and the breach was a failure 
in that duty. Thus the duty was different, 
and so was the breach of duty. 
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in cases of negligence injury is the gist of 
the action, but it is only one element. The 
cause of action involved duty, breach ande 
damage, and the proposed amendment would 
have setup an entirely different duty and 
an entirely different breach of that duty. 
The one remaining feature of damage, it 
may be, would have been the same.” (1936, 
3 All E. Ru at p. 68). 

Romer, L. J., said that the amendment 
implied a breach of “an entirely different 
kind of duty.” The mere fact of bein 
knocked down does not, of itself, confer a 
right of action. “If the plaintiff in his 
statement of claim had alleged that while 
riding along the highway he was knocked 
down by the defendants’ tram, and claimed 
damages and nothing more, his statement 
of claim would, I apprehend, have been 
struck out as disclosing no cause of action” 
(at p. 89). 

The learned Lord Justice concluded. his 
short judgment with some useful observa- 
tions on the proper method of endorsing a 
writ. “A statement of the nature of the 
claim made’: this is the requisite of an 
endorsement under Order If, r. 1. Now 
although, by Order III, r. 2, it is not essen- 
tial to specify the precise relief claimed or 
‘the precise ground of complaint,” yet it is 
insufficient merely to ask for damages. Nor 
is it sufficient to endorse the writ merely 
with a claim for damages for breach of 
contract or damages for negligence. The 
insufficient writ was cured, however, in this 
case by the particularity of the statement 
of claim. The case is important, first, be- 
cause it shows the limit beyond which 
amendment will not be allowed; secondly, 
because it draws attention to the present 
practice of vague endorsements. For the 
future, the practitioner must look more care- 
fully to his writ— The Law Journal. 


ENTICEMENT. 


Actions for enticement are apparently on 
the increase, and it seems likely that the 
law may view them with some of the 
disfavour at present attaching to actions for 
breach of promise. 

Both actions are opento the abuse of 
blackmail, and it is interesting to recall 
what tLe late Lord Birkenhead said in 
this respect on the subject of breach of 
promise. 

“An objection to this form of action is that 
it may be made a means of blackmail. That 


is true, and the fact is recognised by the 
court insisting -upon corroboration. But 
that such anaction may be brought from 
impreper motives is a comment which may 
be made on practically all causes of action. 
It is no doubt because the plaintiff is often 
@ person to whom redress is due that the 
fraudulent pluintiff uses the threat of such 
proceedings, but no honest person who has 
suffered wrong should be deprived of a 
remedy merely because some other, person 
may falsely pretend that such is also the 
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case with her, It is the duty of the judge 
and jury to distinguish the plaintitf who 

eought to succeed from the plaintiff who 
deserves to lose, and if (as seldom happens) 
the task is not duly and properly performed, 
the remedy is not to shut out all litigants, 
but to strengthen the hands of the tribunal 
so thatthe trial may again become the 
touchstone of truth.” 

It s®€ems quite possible for a husband and 
wife in financial difficulties to suw the 
seeds cf an action for enticement, and when 
fhe result has proved a financial success, to 
share the proceeds by staging a touching 
reconciliation. 

The oldest reported action for enticement 
seems to be that of Winsmore v. Greenbank 
(1745, Willes, 577), the decision there being 
followed in the recent action of Place v. 
n (147 L. T. Rep. 188; (1932) 2 K. B 

T). 

The plaintiff's husband, in the former case 
was awarded £3,000 damages but asit ap- 
peared that his wife after the enticement 
was left by her father, an estate of £30,000 
for her sole use, the advantage of which 
was lost to the husband, it cannot be said 
that the damages were at all excessive. 

The plaintiff claimed that the defendant, 
with knowledge thereof and to prevent the 
plaintiff from receiving any advantage from 
the estate, unlawfully aud unjustly 
persuaded, procured, and enticed the 
wife to continue absent and apart from 
him, and to secrete, hide and conceal her- 
self from the plaintiff, by means of which 
persuasion, procuration and enticement 
the wife, from August, 1742, until her death 
in December, 1742, continued absent and 
apart and secreted herself, whereby the 
plaintiff during allthat time totally lost 
the comfortand society of his said wife 
and her aid and assistance in his domestic 
affairs, and the profit and advantage that 
he would and ought to have had from her 
estate. 

In giving judgment, Lord Chief Justice 
Willes said: “Every moment that a wife 
continues absent from her husband without 
his consent, is a new tort, and everyone 
who persuades her to do so does anew in- 
jury, and cannot but know it to be so.” 

This doesnot apply, however, as the 
judge pointed out, unlees the leaving the 
husband ison the facts unlawful, because 
a wife is justified in some circumstances in 
leaving her husband. 

In Place v. Searle Mr Justice Me‘Jardie 
expressed the opinion that the case of 
Winsmore v. Greenbank could only be re- 
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cognised as good law at the present day 
when read sujbect to modern legislation 
and modern binding decisions which esta- 
blish the freedom of wives atthe present 
day. 

Referring to the opinion of the late Lord 
Darling in Sanderson v Hudson (The Times 
Newspaper, January 29, 1923), Mr. Justice 
McCardie said: “It seems to me, if I may 
respectfully say so, that the first real 
recognition of the changed status of married 
woman was made by Mr. Justice Darling 
(as he then was) in Sanderson v. Hudson. 
He there pointed out that the old authori- 
ties asto mere harbouring could not apply 
in view of the altered position of wives. 
He further said that, in orderto succeed in 
an action for enticement, a plaintiff must 
prove that the wife had been induced 
to do that which she would not have done 
voluntarily that she had, in a real and 
effective manner, been induced and 
persuaded to leave her husband, and that 
(in substance) her will had been overborne 
by the stronger will of the defendant. 
In view of the position of married women 
to-day, with a full freedom of movement to 
and from their husband's abodes, I know 
not how cases of enticement are now to 
be supported at all unless the view of Lord 
Darling be accepted as sound.” 

Saying that he must enter judgment for 
the defendant with costs, Mr. Justice 
McCardie went on: “I should like to add 
three things, in view of several questions 
raised in the speeches or arguments of 
counsel. Firstly, it seems to be clear that 
the position as between husbands and 
wives and third parties calls for re-consi- 
deration by the law in view of the new 
status of married women. Secondly, the 
rights of a married woman to form her 
independent friendships and enjoy her 
Own amusements can never be solved by 
the law, but must be determined by the 
standards of loyalty, of courtesy, and of 
good sense and thirdly, that the comfort 
and happiness of married life rest not on 
statutes or decisions but on matters that lie 
beyond and above the realmof law.” 

Mr. Justice McCardie’s judgment was, 
however, overruled by the Court of Appeal 
consisting of Lords Justice Scrutton, Greer 
and Slesser, who ordered that there should 
be a new trial. 

In the action cf Devlin v. Cooper recent- 
ly decided by Mr. Justice Talbot, the 
judge in his summing-up said ‘This class 
of action is an unusual one, and, indeed. 
I think that I am fight in saying 
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that for ‘many years it had become 
almost entirely disused. But there thas 
been a resurrection of it-of late years. 
Whether that is a good thing or not is mot 
a matter for me or you to inquire into, We 
have totry it, unfortunately. It-has been 
said, and [have no doubt with truth, that 
itis not a class of action that serves any 
useful purpose now, because an equally 
powerful remedy exists in other divisions of 
these courts, but there is no doubt at all 
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that the action lies. It cannot be struck 
out a8 improper because other forms ‘of 
proceedings exist.” l 


At the time of writing this article, it is 
reported that a member will ask the 
Attorney-Géneral in the House of Commons 
if. he .will now consider the introduction of 
legislation to prevent actions at law for 
alleged enticement of spouses.—The® Law 
Times. 
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THE FACE OF. JUSTICE 


The principle that in legal 
justice must not only be done 
must manifestly appear 
done has been adverted to more than once 
recently, notably in Rex v. Salford Assess- 
ment Committee (81 Sol. Jour. 198), where it 
constituted the basis of the decision. 

In view of the importance of this princi- 
ple and the diversity of circumstances in 
which it is liable to operate, it may be con- 
venient briefly todraw attenticn to some 
examples of its application. 

The first case which need be mentioned is 
that of Reg. v. Milledge (1879, 40 1. T. Rep. 
748; 4 Q. B. Div. 332), where the court made 
absolute a rule nisi calling on certain 
borough justices to show cause why a writ 
of certiorari should not issue to remove 
into court with a view to its being quashed 
an order that B. should abate a nuisance, 
In response to a complaint the Local 
Government Board communicated with the 
urban sanitary authority under the Publie 
Health Act, 1875, and required abatement 
of the alleged nuisance on premises belong- 
ing to B. The council made inquiries, 
passed a resolution that steps should be 
taken for the removal of the nuisance, 
and took out a summons against P. At 
the hearing an order for abatement was 


miade. but two of the justices present 
of the council when the 


proceedings 
but that it 
that justice is 


were members 
resolution was passed. There was Some 
conflict of evidence on the question whether 
or not the two councillors had taken any 
active part in the proceedings leading up 
tothe resolution but it was held that 
their prese.ce was a sufficient objection 
“The mere fact,’ to Cockburn, 0, J. 
said, “that some of the council who 
passed resolutions for this prosecution 
were borough justices might have been no 
objection to the order, if these justices had 
not assisted at the hearing of the summons, 
But I cannot see how we can get over the 


fact of their presence when the order was 
made. They practically made an order in a 
case where they were prosecutors.” ; 
“Nothing is to be done. Lord Hewart, 
C.J. said in the more modern case of 
Keg v. Sussex Justices; Ex parte McCarthy 
(130 L. T. Rep. 510; (1924) 1 K. B. 256), “which 
creates even a suspicion that there has been 
an improper interference with the course of 
justice.” Objection in this case was taken 
toa conviction for dangerous driving on 
the ground that the acting clerk to the 
justices, who retired with them before the 
decision, was partner in a firm of solicitors 
who were acting for one claiming damages 
against the person convicted in civil pro- 
ceedings arising out of the same accident, 
According tothe justices’ evidence the act- 
ing clerk retired with them in the ordinary 
way, taking with him notes of the evidence 
in case they should be required, or in case 
the justices should desire to be advised on 
any point oflaw, und in fact they came to 
their decision to convict without consulting 
the clerk, who scrupulously abstained from 
referring tothe case. The Lord Chief 
Justice intimated that he accepted the state- 
ments contained in the justices’ affidavit, 
but they showed very clearly that the 
clerk was connected with the case in a 
capacity which made it right that he should 
scrupulously abstain from referring to the 
matter in any way, although he had retired 
with the justices. In other words, his one 
pcsition was suchthat he could not, if he 
had been required to doso, discharge the 
duties which his other position involved. 
His two-fold position was a manifest con- 
tradiction. 
Mr. Justice Lush enunciated the principle 
applicable to such cases in the tollowing 
terms: ‘It must be clearly understood that 
if justices allow their clerk toj be. present 
at their consulation when either he or his 
firm is . professionally engaged in those 
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proceedings or in other proceedings involv- 
ing thesame subject-matter, it is irrelevant 
to inquire whether the clerk did or did not 
give advice and influence the justices. 
What is objectionable in his presence at 
the consultation, when he is in a position 
which necessarily makes it impossible for 
him to give absolutely impartial advice.’ 
The conviction was, therefore, quashed. 
Thé applicaticn in Rex v, Essex Justices; 
Ex parte Perkins (137 L. T. Rep. 455; (1927) 
2K. B.475) arose from the fact that a' 
Solicitor whose clerk had been consulted 
by a wife concerning the preparation of a 
separation deed was clerk to justices at 
the hearing of asummons for maintenance 
against her husband. The consulation book 
place ata branch office where the business 
was left almost entirely to the solicitor’s 
clerk, and no mention of the matter was 
made to the solicitcr except a very short 
reference in a weekly report, while about 
a month prior to the service of the summons 
the wife had ceased to employ the tirm. 
Moieover, according to the evidence which 
was accepted by the court, the justices’ 
clerk was not at the time of the proceedings 
aware of the fact that his firm bad been 
acting forthe wife. “If we had to consi- 
der.” Mr. Justice Avory said in the course 
of his judgment, “whether or not [the 
justices’ clerk] was in fact biased, that 
[evidence] would be most material. We 
have heie to determine, however, whether or 
not there might appear to be a reasonable 
likelihood of his being biased. If there 
might, then justice would not seem to the 
applicant to be done, and he would have a 
right to object to the clerk acting as such.” 
The learned judge continued: “I must 
conclude that, though the clerk to the 
justices and the justices did not know that 
his firm had acted for the applicant's wife 
the necessary, or at Jeast the reasonable, 
impression on the mind of the applicant 
would be that justice was not being done, 
seeing that the solicitorfor his wife was 
acling withthe justices and advising them 
on the hearing of the summons which she 
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had taken out against him.” A rule nisi for 
certiorari to remove the maintenance order 
of the justices into the court with a view 
to its being quashed was, therefore, made 
absolute with costs against the clerk. 

Objection was taken on behalf of the 
applicant in Rex v. Salford Assesssment 
Commitiee (Sup.) to one who as chief commit- 
tee clerk of the Salford Oity Council (the 
rating authority) attended the meetings of 
the rating committee, hut took no part in 
its decisions, merely recording its pro- 
ceedings, occupying also the position of 
clerk to the assessment committee before 
whom his employers, the rating authority, 
were litigants. It might, it was said, reason- 
ably be expected tnat he would have a 
bias, and justice would not appear to be 
done if he acted as clerk to the assess- 
ment committee. The applicant, who had 
obtained a rule nisi calling on the assess- 
ment committee toshow cause why a writ 
of prohibition should not issue to prevent it 
from acting ona resoluticn to give effect to 
such appointment, owned a billiards saloon 
and had proposed an amendment to the va- 
luation list signed by the clerk as clerk to 
the rating authority which had given him 
notice of objection. The Court of Appeal 
reversed a decision of the King’s tench 
Division, and held that the principle ex- 
emplified in the case to which reference has 
been made applied. The applicant, Lord 
Justice Slesser indicated, might suppose 
that justice would not be done by the 
assessment commitiee when its adviser 
knew his opponent’s preparations for the 
proceedings. The learned Lord Justice 
added that he was dealing simply with 
the facts of the particular case, and that 
the mere duplication of officers in the 
raling and assessment committees was no 
ground in itself for granting the rule. 
Where one who knew the transactions of 
the rating committee, advised the assess- 
ment committee of the same area, it could 
not, it was intimated, be held that justice 
manifestly and undoubtedly appeared to be 
done.—The Law Times. 





AFFIDAVIT IN SUPPORT OF SUBSTITUTED SERVICE 


. Since the decision of the Court of Àp- 
peal in Re A Judgment Debtor (1936, 3 All 
E. R. 767), it is clear thatthe Court in- 
tends to scrutinise very closely the for- 
malitjes preceding an adjudicztion of bank- 
ruptcy and to be satisfied that the debtor 
has received 'effective service of proceed- 
Ings % en effective notice of any process 


against him: per Romer, L. J. (at p. 148), 
There, the debtor was abroad, and by no 
possibility could substituted service at hig 
office in London or upon his solicitors be 
regarded as effective notice to him per- 
sonally. 

In Re De Cespedes (1937, 2 All E. R 


512), the Court of Appeal (Lord Wright, 
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M. R., as he then was, Romer and Scott, L, 
JJ.) held that before an order for substi- 
tuted service is made, the affidavit must 
satisfactorily show that personal service is 
quite impossible. The Court intimated 
that the practice of accepting in the 
Registry such an affidavit as was sworn in 
this case as the basis of an order for sub- 
stituted service should be discontinued. 

The debtor was Peruvian who, educated 
in Paris, later came to England and acquir- 
ed an English domicil. He bought a house 
in Cornwall Gardens, where he lived, and 
which he subsequently assigned to his 
mother. In 1936, after the termination 
of divorce proceedings to which he had 
been a party, he went to Paris, where 
be entered into partnership with his bro- 
ther. He still, on occasion, continue to 
come to London on the business of a 
small motor company of which he had been 
managing director. A bankruptcy notice 
was issued against him upon his debt ta a 
firm of soliciters for the costs of the matri- 
monial proceedings, and they secured an 
order for substituted service of this order. 
The affidavit, however, did not state that 
the debtor was not within the jurisdiction 
nor that service by post would not reach 
him. In the petition the debtor was des- 
cribed as residing at his former London 
address. A receiving order was made, 
against which, and against the order for 
substituted service, the debtor appealed. 

Lord Wright, M. R. (as he then was), 
said that the whole proceedings were in- 
validated by the failure to effect proper 
service of the bankruptcy notice. A bank- 
_ ruptcy notice is served in the same way 
as a bankruptcy petition: r. 143, Bank- 
ruptcy Rules, 1915. Itis r. 156 which deals 
with a case where personal service cannot 
be effected. The rule provides: “ ... if 
the court is satished by affidavit or other 
evidence on oath that the debtor is keep- 
ing out of the way to avoid such service 
.. . orthat for any other cause prompt 
personal service cannot be effected, it may 
order substiluted service to be Made by de- 
livery of the petition to some adult inmate 
at his usual or last town residence or place 
of business, or by registered letter, or in 
such other manner as the court may direct 
and that such petition shall then be 
deemed to have been duly served on the 
debtor.” 

Now, on the words of this rule the court 
must be satisfied by the affidavit itself (or 
other evidence on oath) an incomplete 
affidavit cannot be supplemented py al- 
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legations of subsequent events. ‘What 
we have to deal with is the sufficiency cf 
the affidavit” (at. p. 575). 

It appears that the debtor's solicitors 
had intimated tothe solicitors for the peti- 
tioning creditors that they had no autho- 
rity to accept service of the bankruptcy 
notice. L, a clerk to the latter, therefore 
allended at Cornwall Gardens, the 
debtor's former London address, to %erve 
him rang the bell repeatedly, but could 
get no answer. The affidavit did not 
state that the debtor lived at that address? 
Later, a registered letter was sent to him 
at that address, reciting the unsuccessful 
visit of L, and intimating that L. would 
attend on a particular day at the same 
address to serve him with the bankruptcy 
notice. If that date ware not suitable it 
continued, another appointment should be 
made, in default of which there would 
be an application for substituted service. 

Now tke affidavit did not state that the 
debtor was known or expected to be at 
that particular address. Nor was the send- 
ing of the letter “calculated to bring any 
notice to the mind of the debtor" (at 
p. 976). When L. called he rang with 
the same result, and the servant next 
door told him that the people were away, 
that a charwoman called every day and 
forwarded their letters—a species of “hear- 
say evidence twice removed.” The regis- 
tered letter was not returned, but no in- 
quiry about its fate had been made at the 
post office. Upon these facts, the deponent 
submitted that he had done all in his 
power to effect personal service —“a start- 
ling proposition,” observed Lord Wright— 
and he verily believed that the debtor was 
keeping out of the way to evade service. 
“These abortive efforts give no justifica- 
tion for a statement of that sort.” 

Upon that affidavit the Court held that 
no order for substituted service could prop- 
erly be made. There was no indication 
that the notice would reach “the mind or 
the attention” of the debtor. Moreover, on 
the facts as known to the solicitors for 
ihe petitioning creditors, it should have 
heen possible to ascertain thé address of 
his business in Paris no attempts, how- 
ever, were made to get any further in- 
formation. Although this type of affidavit 
was sworn in a form which had hitherto 
been accepted in the Registry, Lord 
Wright expressed a strong View that the 
practice should receive its quietus. The 
affidavit was “entirely insufficient”: the 
order for substituted service of the bank. 
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ruptcy noticé was bet aside; and the peti- 
tion was dismissed. 

This decision follows logically from the 
decision in Re A Judgment-debtor (1936, 3 
All E. R. 767), which, in turn, is based 
upon the general principle that a person 
should receive efective notice of legal 
process against him laid down by Lord 
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Reading, O. Ja, in Porter v, Freudenberg 
(1915, 1 K. B. 857). It is insufficient merely 
to go through the formalities of giving 
notice, if it is reasonably clear, and in- 
deed apprehended that no effective notice 
will reach the person concerned. In bank- 
ruptey the need for effective notice is even 
more urgent.—The Law Journal. 


Extracts from Contemporaries. 


A Judge Murdered. 

_ The recent assassination of Judge O'Neil 
in New York adds another name to the 
extraordinary short list of judicial per- 
sonages who have fallen to the murderer's 
stroke. Itis as inexplicable as gratifying 
that men who spend their days meting 
out death, prison and corporal punishment 
fo the criminal classes should, asa body, 
be almost immune from vengeance. In 
England we have been singularly fortu- 
nate in this respect, for though the lives of 
both Jessel, M. R., and Judge Parry were 
attempted in relatively recent times, no 
judge has been murdered on our soil since 
Cavendish, ©. J., was killed by the revolu- 
tlonary mob of Wat Tyler. In this res- 
pect even Ireland has a pretty clean re- 
cord, despite the scandalous judicial ap- 
pointments at the beginning of the last 
century. When the Irish did murder a 


. Judge, it was, with remarkable inconse- 


quence, one of the most humane and 
honourable men on the Bench, Lord Chief 
Justice Kilwarden. On the evening of 
Kmmet’s abortive rising in 1803, he was 
unfortunately driving through Dublin when 
the insurgent mob surrounded his carriage 
on to the fury of their leader despatched 
im. 


Scottish Vengeance. 

_ Scottish justice has one judicial martyr 
in the person of Sir George Lockhart, 
Lord President of the Court of Session, 
who was shot dead in 1689 while return- 
ing from church. His assailant was an 
aggrieved litigant against whom a judg- 
ment had been given to pay an aliment of 
1,700 marks to his wife and children. The 
ball struck him in the back and passed 
right through his body, killing him almost 
immediately. The murderer did not at- 
tempt: to fly, but declaring openly that he 
had done the deed, allowed himself to be 


arrested. Caledonian justice was stern 
and wild in those days, and when on 
the morrow the prisoner was brought up 
before the Lord Provost for examination, 
the Estates of Parliament, having regard 
to the supplications of the friends of the 
deceased, granted a warrant to the magis- 
trates of Edinburgh to torture the pri- 
soner. This was done and he judicially 
confessed his crime and was condemned 
to have bis right hand struck off and to 
be hanged on a gibbet with the fatal pistol 
which he had used about his neck.—The 
Solicitors Journal. 


Statutory Obscurity. 

The other day MacKinnon, L. J., in 
dismissing an appeal, referred to the 
“characteristic obscurity” of an Act of 
Parliament, though ke succeeded in find- 
ing a particular section marked, to his’ 
pleasure, with “unusual clarity.” As he 
pointed out many years ago in a delight- 
ful lecture entitled “Accurate Thought and 
Clear Expression,” “if every commercial 
contract were fully and clearly written out, 
there would be no problems of law for 
the commercial courts to decide.” In one 
sense we may be thankful for these statu- 
tory obscurities, for without them we should 
be deprived of many felicities of judicial 
style that fall frora the lips of Lord Hewart 
as well as of much acute jurisprudence 
of the Court of Appeal. Yet, when all this 
is said, who would not prefer to see our 
Acts of Parliament less cumbrous in their 
language, and less involved in the method 
of their cross-reference ? And who, in the 
last resort, by way of a final revising hand, 
could the more effectively “pass” a Bill 
for Parliament than those who have the 
duty of statutory interpretation —the Judges 
themselves ? Perhaps it may not be unreg- 
sonable to hope that before an important 
Bill reaches the Statute Book some method 
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may one day be found of securing the 
suggestions of one of the learned Judges—or 
even the criticisms of a member of the 
Court of Appeal.—The Law Journal. 


Shoplifting. 

A few days agothe learned magistrate 
at Marylebone Police Court had avery bad 
case of shoplifting before him, and the 
sentence of six months’ imprisonment which 
he thought right to pass was fully deserv- 
ed. The prisoner pleaded guilty to three 
charges and asked that no less than six 
others should be taken into account. She 
had been under treatment, by philanthro- 
pists who aim at the scientific cure of delin- 
quency, for over a year, but as soon as 
their control was relaxed fresh offences 
were committed. We have every sympathy 
for those who endeavour to reform crimi- 
nals in this way, and respect: their dis- 
appointment in this case. But, after all, 
the sympathy of lawyers will much more 
readily be given to, and is even better de- 
served by the shopkeepers whose property 
is at the mercy of these predatory persons. 
Shopkeepers afford to the public great 
convenience and amenity by exposing 
their goods for sale, and that system can 
only survive if, as the shopkeepers as- 
sume, the public who come to look and to 
buy are honest. 
learned magistrate can thus be fully justi- 
fied both in the interest of the owners of 
marketable goods which are easily con- 
cealed and stolen and in the interest of 
the public at large.—The Law Journal. 


Wooden Falsehoods. 
A Paragraph in a recent issue of the 
Spectator, stating that “trespassing is an 


offence,’ has called forth a letter in a sub-- 


sequent number of the same weekly, im- 
pugning the accuracy of this proposition, 
and adding that except for one or two 
special forms of trespass, such as trespass 
in pursuit of game, or trespass on a rail- 
way, a prosecution does not lie. This view 
is substantially accurate and inline with 
the statement in one of the late Pro- 
fessor F. W. Maitland’s book that “the 
notice board which tells us that ‘ Trespas- 
sers will be prosecuted’ is, if strictly con- 
strued, a wooden falsehood ; a mere trespass 
on the land of another may be the sub- 
ject ofa civil action, but not of a criminal 
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prosecution.” The trespasser, however, to 
escape prosecution, should carefully con- 
sider the locus in quo, which the appellant 
in Gayford v. Chouler |1898] 1 Q. B. 316, 
failed to do. There, despite a warning 
from the occupier of the land, he walked 
through a field where the grass was knee- 
deep, thereby doing damage to it to the 
amount of sixpence. In respect of this he 
was convicted, not it is true, of trespass, 
but of unlawfully and maliciously damag- 
ing certain grass, the property of the res- 
pondent. On a case stated, it was strenu- Ù 
ously argued on his behalf thatthe case 
of Gardner v. Mansbridge (1887), 19 Q. B. 
D. 217, was a direct authority, that to 
constitute an offence within s. 52 of the 
Malicious Injuries to Property Act, 1861, for 
committing damage to real property, proof 
must be forthcoming of actual damage to 
the reality itself. Mr. Justice Day, in his 
short judgment, in Gayford v. Chouler, did 
not even refer to that earlier case, but 
contented himself by saying that as the 
justices in the case before them had found 
as a fact that actual damage had been 
done to the grass by the appellant and 
that as his act was wilful and malicious, 
the conviction must stand:—The Solicitors’ 
Journal. 


Hair on the Face. 

Recently there came before Judge 
Comyn at Kildare a case of a man and 
wife who had separated because he had 
insisted on growing a beard. The learned 
judge, while admitting that he-had a per- 
fect right to do so, added that personally he - 
thought he looked better shaved. In his 
preference for smooth surfaces he is in 
harmony with a strong legal tradition, which 
has had few outstanding exceptions. Lord 
Russell of Killowen, when Chief Justice, . 
used all his authority to make leaders of 
the Bar go barefaced, to the more especial 
chagrin of one of them, Mr. Witt, K, G.: 
who had to part with a very big dragoon 
moustache. Vice-Ohancellor Hall, 1 believe, 
had the same prejudice, and used to affect 
to be unable to hear those who addressed 
him through a screen of haire Going back 
to an earlier period, we find Mr. Justice . 
Park thus commenting on the moustaches 
of a witness who gave evidence in his 
court: “How dare you come before me 
with those hairy appendages ? Stand down, 
sir! I shall not allow your expenses.”-—The 
Solicitors’ Journal. e 
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CONTRACTS AND INFANCY 


Our practising readers are often asked 
nowadays whether a contract made by an 
infant is enforceable against him. Some- 
times the answer may be easy: at others 
it may present difficulty. The fundamental 
rules of common law and the Infants’ 
Relief Act of 1874 do, however, with the 
decisions upon them, make a reasonable 
code. The common law, as usual, is 
simpler and better than the statute law. 
At common law infants can bind them- 
selves by contracts only if they are for 
necessaries or are for their benefit. Ap- 
parently those who wish to enforce a con- 
tract with an infant have the burden of 
proving thatthe contract is indeed for the 
child’s benefit; for the rule of liability 
for beneficent contracts is itself an excep- 
tion from the general rule of exemption. 
Lord Justice Fry, who gave the important 
decision in De Francesco v. Barnum 
(1890, 63 L. T. Rep. 514; 43 Ch. Div. 430) 
(the learned Lord Justice was sitting as 
an additional judge below), seems to have 
assumed that the burden lay there. It 
was the case of a famous dancing master 
who sought to enforce a contract of ap- 
prenticeship. To this contract he himself, 
a pupil who was under age and the pupil's 
mother were parties. The contract was for 
a seven years' apprenticeship. When 
three years had run out the pupil took 
an engagement with a showman. Sued 
by the dancing master, the infant and 
showman defended on the ground that 
the contract, as framed. was not for the 
benefit of the infant Tnere is no doubt 
that the dancing school was first-rate of its 
kind, and well managed in every way ; but 
when the learned Lord Justice came to look 
over the deed, be found so many terms 
which were unfavourable to the apprentice, 
and so few imposing any liability on the 
master, that he decided that the agreement 
was not for the child's benefit. There is 
& passage near the end of the judgment 
which shows where the Lord Justice thought 


that the burden of proof lay. Thus: 

“It may be that evidence could be tendered 
which would show me that no other form of con- 
tract is available, that the same form to contract 
prevails in every school and that no person cant 
hope to enter the profession of a balle. 
dancer except by apprenticeship on these terms 
That may be so. But no evidence of this sort 
has been tendered before me. ... This contract 
seems to me to place in his (the plaintiff's) hands 
an inordinate power which, except under the 
pressure of some evidence that has not been given, 
I cannot help being of opinion is not for the 
infant's benefit.” 


A few years later the Court of Appeal 
went into the matter again in Clements v. 
London and North Western Railway (70 
L. T. Rep. 896 ; (1894) 20. B. 482). It was 
the case of a railway porter who, as an 
infant, entered into a contract with his 
employers. He agreed not to sue them in 
case of injury incurred while he was in 
their service. A. week after entering that 
service he became, by signing a form, a 
member of the company’s Insurance Society; 
which guaranteed him certain payments 
in every case of disability arising through 
accident, whether it was due to negligence 
of his employers ornot. He had formally 
to pay “permiums,” for his membership, but 
the employers agreed to pay a sum tothe 
funds of the society equal to five-sixths of 
these. On some particular points the terms 
of benefit guaranteed by the society were 
not so good as might have been obtained 
by action under, or reliance upon, the 
Employers’ Liability Act then in force. In 
other respects they were better—more 
especially in saving the necessity of litiga- 
tion and its attendant costs, in saving the 
obligation to prove that any accident which 
might befall the porter was due to the 
negligence of his employers. All these 
points were in favour of the contract as 
for the infant’s benefit, and the judges, 
from the county court to the Oourt of 
Appeal, were unanimous in holding that it 
was so. The caseis, we think, a clear one, 
and is useful for its collection of old 
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authorities. It establishes the rule that in 
deciding this issue the contract must be 
looked at as a whole. It may contain parti- 
cular terms, scattered here and there 
throughout its context which, if read alone, 
would not appear to be for an infant's 
benefit. But against these must be weighed 
the other terms, if any, which are so. The 
court has tomake up its mind,on finding 
a true balance, whether the scales of justice 
will accept orreject the bargain. If, on 
the whole (not in parts), it is for the infant's 
benefit, it binds him. 
, in 1911 we have Gadd v. Thompson (103 
L. T. Rep. 836; (1911) 1 K. B. 304), in 
which the Divisional Court went along way 
in ‘holding an infant liable on his contract. 
It was the case of a youth wishing to be- 
come a surveyor who, with his father, enter- 
ed into the usual apprenticeship deed with 
a skilled surveyor. He was under fourteen 
when he signed the deed, under eighteen 
when his apprenticeship ended. Then an 
obligation began which, if it was valid, 
bound him not to carry on the business of 
surveyor for ten years within ten miles 
from a certain town. Shortly after coming 
of age, he broke this coVenant, and in 
answer to a claim for an injunction, pleaded 
that, as the deed was one of apprenticeship 
and as he had entered into it when an in- 
fant, he could not be sued on the covenant. 
The county court judge held that the rule 
against action for breach of apprentices’ 
promises did not apply to a covenant which 
only fixes the relations of the parties after 
the apprenticeship has ended ; and, further, 
that the deed, on the whole, was fair. 
There was evidence that education in the 
surveyor's art or science could not be had 
in the neighbourhood on any other terms. 
On these grounds the Divisional Court up- 
held the deed and confirmed the injunction 
granted below. 
This decision was quoted and approved 
by the Court of Appealin 1912in Roberts 
y. Gray (108 L. T. Rep. 232 ; (1913) 1 K. B. 
520), a memorable action between a famous 
billiard player and his scarcely less famous 
apprentice. Some of our readers who enjoy 
‘the best of indoor games may remember 
thata dispute arose as to the kind of billiard 
balls to be used during the great round- 
the world tourney of the master and pupil. 
On this point the contract was silent. It 
did say that the-tour should be under the 
“sole control and management” of John 
Roberts, and this, we should think, would 
‘give him the right to say what balls should 
be used. Anyhow, the young defendant re- 
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pudiated the contract several months be- 
fore the end of the named term for 
the tour, but after he had played under it, 
for some time and received substantial 
benefits. Lord Alverstone, to whom (by 
agreement it seems) the pariues left the 
question of “benefit or not,” found in the 
master’s favour on that issue, and was up- 
held by the Court of Appeal. However 
onerous the terms may have been in other 
respects, the right to play with, and learn 
from, an acknowledged master was of the 
highest value lo a young mar who intended 
to play billiards for a living. On that 
ground the contract might be, and was, up- 
held as one for education as well as of 
employment, and so for the infant’s benefit. 
If it can beestablished that a contract 
of this kind is for the education of a pupil, 
then it will be enforced even if 1t stipulates 
that, afier the education is completed and 
has been paid for, the pupil shall agree 
to take the master as his or her business 
manager for anumber of years and pay 
him commission on the earnings received. 
This was decided by the Court of Appeal 
in MacKinlay v. Bathurst (1919, 36 Times 
L. Rep. 31), where Mr. Justice Astbury 
was reversed on appeal. The learned judge 
was mé¢ved by the idea, that during the 
period of post-education managership, the 
master would not be bound to exert any 
efforts to get engagements for the accomp- 
lished pupil. The Court of Appeal paid little 
attention to this point and emphasised that 
the plaintiff had taken a great risk by 
agreeing to postpone payment of his fees 
till after the pupil had started her pro- 
fessional life. All matters of this kind— 
the risk taken, the benefits conferred without 
certainty of remuneration—must certainly 
be weighed and balanced when the main 
issue has to be considered. A just judg- 
ment upon it can only be reached if the 
contract is looked at from the point of view 
of people contracting at thè time when the 
agreement was made. Subsequent occur- 
rences and developments should never, we 
think, be considered—unless, of course, the 
terms of the contract permit it. 
Apart from contracts for necessaries for 
the infant's benefit, the common law rule 
is that contracts made by him in infancy 
are voidable, not void. The best critic 
divides these into two classes—those which 
are binding on an infant unless he re- 
pudiates them either before majority or 
within a reasonable time after, and those 
which are not binding on him unless, within 
a reasonable time alter attaining his 
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majority, he ratifies them. There are a good 
many decisions on the point, but none of 
higher authority than Carter v. Silber (66 
L. T. Rep. 473 ; (1892) 2 Ch. 278), which 
when it got to the House of Lords became 
Edwards an another v. Carter and another 
(69 L. T. Rep. 153 ; (1893) A. O. 361). The 
infant here was a young man who was 
-party to a marriage settlement by which his 
father made substantial provision for him 
(the son} and his young wife. The youthful 
husband came of age in November, 1833, 
And had the benefit of the settlement till 
1887, when the father died and the son 
came in for something substantial under his 
will. This seems to have caused him to 
‘desire to free himself from the settlement, 
-and in July, 1888, he gave notice to the 
-trustees that he declined to be bound by 
it on the ground that he was under age 
when it was made and that it had nct been 
approved. by the court on his behalf. The 
‘trustees brought an action to challenge this 
repudiation and failed before Mr. Justice 
Romer (65 L. T. Rep. 51 ; (1891) 3 Ch. 553), 
but succeeded on appeal and held that 
judgment in the House of Lords. Lord 
Watson, short and to the point as he so often 
was, said: l 
“The law gave this minor the privilege of re- 
pudiating the obligation which he had under- 
taken during his minority within a reasonable 
time after he came of age. It laid no obligation 
upon him—~it merely conferred on him a privilege 
of which he might or might not avail himself, as 
he chose. If he chooses to be inactive this op- 
portunity passes away... . It appears to me that 
the period of four years and eight months which 
he permitted to elapse before he took any steps 

in the matter cannot possibly be regarded as a 

reasonable time.” 

One might quote many other cases, but 
none of higher authority than this, in which, 
of course, the previous authorities are well 
assembled. As tothe other class of void- 
“able contracts which may bind but are 
not binding unless expressly ratified, it is 
not easy to tind any leading case. We may 
rest content with Anson’s dictum that in 
the case of a contract which is not continuous 
in operation, such as premises to perform 
a particular act, there is no legal liability 
unless the infant, on coming of age, ex- 
pressly ratifies. This must mean within a 
reasonable time after coming of age. I, 
for imstance—to go back to Roberts v. Gray 
—the youthful player had, whilst still a 
minor, promised to play a single exhibition 
match ‘for no fee in London with the 
famous master, he could not, we apprehend, 
have been sued upon it unless he had, on 
coming ‘to his majority, affirmed his promise. 
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Lord Alverstone would hardly have held 
that such a contract was for the infant's 
benefit. Probably a contract by a young 
person to enter into domestic service would 
be unenforceable at common law for the 
same reason. It would, before giving any 
rights to the promisee, require express 
ratification by a promisor of full age. 

At this kind of ratification, however, the 
Infants’ Relief Act of 1874 struck a violent 
blow. The second section expressly declares 
that no action shall be brought either on 
a promise made by a person alter full age 
to pay a debt contracted during infancy or 
upon any ratification made after full age of 
any promise or contract made during in- 
fancy. This is declared to be so whether 
there be or be not new consideration for 
such promise or such ratification after full 
age. Whatever may be thought of 
the meaning of the first section of the 1874 
Act, the provision here is clear. Most 
people would agree that it is meant to 
protect improvident young men and women 
against the allurements of the money- 
lender. We doubt whether it is also in- 
tended, as Anson suggests, to guard against 
“the comsequences of honourable scruples 
as to the disclaimer of contracts upon the 
attainment of majority.” Ifa young man, 
on attaining twenty one years, thinks that 
he is in honour bound to pay his debt to a 
money-lender he is not likely to be deterred 
by hearing from his solicitor that he need 
not do so. Some people may doubt whe- 
ther this second section was intended by 
Parliament to have s9 wide a scope as its 
words, plainly read, describe. As Mr. 
Justice Kekewich said in Duncan v. Dixon 
(44 Oh. Div. at p. 215) there is little or 
nothing left for the operation of the first 
section if the second be construed as widely 
as the language allows. He declared that 
a puzzle thus arose which must be left for 
future solution. No one, so far as we 
know, has yet solved it. Obviously the 
second section applies to promises of mar- 
riage made in infancy. A young couple 
may at that happy time make promises of 
eternal devotion, but neither can sue for 
breach of promise either on the early pact 
or on its subsequent ratification. To support 


.such an action there must be more than 


mere ratification of an infant’s contract — 
namely, a fresh promise by a mature suitor. 
The kindred cases of Coxhead v. Willis (39 
L. T. Rep. 349; 3 0. P. Div. 439) and 
Northcote v. Doughty (4 C. P. Div. 385) lie 
on opposite sides of the line, and are useful 
as guides for judges of fact, or juries. 
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For the rest, the first section of the Act 
is, as its name declares, a measure for 
relief of infants. It makes three kinds of 
contract absolutely void: the contract to 
Tepay money lent, the contract for goods 
applied which are not necessaries, and the 
contracts such as I. O. U.’s or written ad- 
missions. These are, however, the only 
three classes of contract at which it strikes. 
Other contracts remain in the old common 
law’ position. The matter was discussed in 
some detail by Mr. Justice Kekewich in 
Duncan v. Dixon (44 Oh. Div. 211). The 
contract in issue there was a marriage 
settlement made by a young woman in her 
infancy from which she afterwards sought 
to liberate herself, and gave notice of that 
intention to the trustees. To them she said 
that the settlement, being made during 
infancy, was either void ab initio or at least 
voidable. The learned judge decided that 
it was only voidable, and not void. This 
involved, though it does not appear clearly 
in the report, that the determination to 
avoid it must be announced within areason- 
able time of the attainment of majority. 

Except for this denunciation of certain 
contracts ånd the prohibition of ratification 
by an adult of his promise as a child, the 
Act of 1874 has done nothing. It was ill- 
drawn, and rather a gesture of paternal 
care for the reckless youth of Disraeli’s days 
and imaginations than a serious effort at 
legislation. Infants remained, before as 
after it, liable on contracts for their benefit 
and on those for necessaries, and it is for 
those who wish to fix an infant with liability 
to bring the contested contract within one of 
those classes. 
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Ag to what are necessaries, the books 
hold a great collection of decisions. They 
result on the whole in one or two broads 
rules. Tnere can be no doubt as to the 
evident requirements of all people, young 
and old, such as food and clothing and, in 
case of illness, medicine. Beyond this it 
is the law that a judge of fact may decide 
that things which are not requisite for 
subsistence and even approach fo the 
character of ornaments, may be found to 
be necessaries if they are “suitable to the 
degree, estate and condition of the puf- 
chaser.” A hundred years ago a jury found 
that five gold rings and a gold watch chain 
were necessaries for an undergraduate at 
Cambridge whcese father was a “gentleman 
of fortune” and a member of Parliament. 
The Court of Exchequer refused a new 
trial. If such articles, though incidentally 
ornamental, are in fact of use to the young 
purchaser, that is enough Peters. v. 
Fleming, 6M. & W. 42). In more modern 
times we have the racing bicycle found 
necessary for a youthful apprentice who 
lived with his parents, though he admitted 
that he generally used it for racing and 
only occasionally on the road—we may 
suppose on his way to and from work 
(Clyde Cycle Company v. Hargreaves, 78, L. 
T. Rep. 296). That, we venture to think, was 
on the evidence a doubtful decision With 
the luxury and speed of modern times, a 
jury of to-day may well find a motor cycle, 
a racing car, a receiving sei, and a cocktail- 
shaker to be necessities. However, let us 
not anticipate these shocks, but rest content 
to state the law as it is—The Law Times. 
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SOLICITOR’S POLICY OF INDEMNITY 


A decision of paramount importance to 
all solicitors is Davis and Another v. 
Hosken (1937, 3 All E. R. 192), recently 
decided by Porter, J. 

A policy to cover loss due to any 
“neglect, omission, or error” does not in- 
clude any loss suffered from the fraudu- 
lent acts of a solicitor’s clerk. The clerk 
had put in his pocket moneys entrusted 
to him by clients for investment on mort- 
gage, and, in other cases, having placed 
the money to the credit of his principals, 
had induced them to draw cheques which 
he fraudulently converted. The princi- 
pals, discovering the fraud, paid their 
clients, secured their clerk's conviction, 
and sought an indemnity under a policy 


with Lloyd's underwriters. Porter, J., dis- 
missed the action. 

The insurance was against loss due to 
neglect, omission or error committed on 
the part of the firm or its employecs in 
respect of any business conducted by the 
firm professionally as solicitors. 

Now, prima facie, those words point to 
an omission; a scheme for obtaining money 
from clients by false pretences or fraud 
was not an “omission.” It is true that the 
elerk “omitted” to obtain valid security for 
the money advanced, but “in substance, 
what Mr. Digby did was to obtain mone 
by fraud, not to fail to provide the security.” 
He was really guilty of an act, not of a 
neglect, “an act to make money by false 
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pretences.” But the word “act” was care- 
fully left out of the policy. 


The point was discussed in Haseldine 
v. Hosken (1933, 1 K. B. 822). The policy 
was in similar terms, a loss arose through 
the making of a champertous agreement 
(which is a misdemeanour), without the 
solicitor realising it. On the ground that 
the agreement was illegal, no claim could 
be made in respect of a loss under it. (It 

_is interesting to note that Porter, J., while 
eat the Bar, appeared in that case for the 
plaintiff solicitor, who succeeded before 
Swift, J., but failed in the Court of 
Appeal). 


Scrutton, L. J. said that the circum- 
stances of that-case could be looked at in 
two ways: “If making a champertous agree- 
ment is neglect, omission or error, it is 
contrary to public policy to Insure against 
it. It is clearly’contrary to public policy 
to insure against the commission of an act, 
knowing that act is being committed, 
which is a crime, although the person 
committing it may not at the time know it 
to be .so.” The second view which the 
learned Lord Justice thought the more 
‘likely was that “the commission of a crimi- 
nal act, knowing what the act is that is 
being committed, does not come within the 
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words ‘neglect, omission or error" (at 
p. 833). 

No person, said Greer, L. J., may insure 
himself against the commission of a crime 
he may insure himself against errors of law 
(at p. 837). He proceeded to explain the 
ambit and intention of a solicitor’s in- 
demnity policy: “It was not intended to 
indemnify against a criminal act. What 
it was intended to do was to cover the 
case of a solicitor who, in conducting the 
business of his client, either in conveyanc- 
ing or when representing him in litigation 
made a mistake about the facts or a mis- 
take about the law, or did something 
while acting on behalf of his client which 
rendered him, the solicitor, liable to a third 
party” (ibid.). 

In Haseldine v. Hosken, the act which 
caused the loss was the act of the princi- 
palin Davis v. Hosken, it was the act of the 
agent But the distinction was without a 
difference; for the policy expressly put on 
the same footing an omission ‘“commit- 
ted on the part of the firm” and an omis- 
sion committed on the part of “any person 
employed by the firm.” And Porter, dJ., 
expressed the view that “if the words do 
not cover a particular matter, the insurers 
are entitled to take the point.”:—The Law 
Journal. 





THE HUMAN SIDE OF THE CRIME PROBLEM 


There is a wide divergence at present 
between informed conviction and un- 
thinking public sentiment as to what 
should -be done about the crime problem. 
Because it is a human problem, it has 
been found difficult to deal with it 
rationally, without sentimentality on the 
one hand, or revenge and retaliation on 
the other. As a matter of fact, it is quite 
possible to make intelligent progress in 
this feld, and at the same time to 
approach it ina humanitarian manner. 

Our experience thus far, however, has 
been disappointing in both of these 
directions. There are the few who recognize 
all the factors involved, and plan accord- 
ingly, but they have failed to move the 
multitude from its primitive vindictive 
impulse or to awaken it to a consciousness 
of social responsibility for delinquency. 
Just as inventive genius has solved the 
problem of production, but stands helpless 
before the question of distribution, and 
as the demonstrations of democracy have 
failed to stem the clamor for dictator- 
ships, so the notable advance in social 


legislation has failed to make its impress 
upon the conscience of mankind. In other 
words, as one has said: “Our knowledge 
and control of nature has outstripped our 
knowledge of human nature.” 

This is particularly pertinent to our 
clumsy processes of dealing with the crime 
problem. For some hundred of years the 
state has persisted in sending men to prison 
on the theory that this procedure would ne 
cessarily cure crime. It ought to be obviou 
by now that it has not done so. On the 
contrary, itis widely published that crime 
is onthe increase. Would it not be well 
to inquire as to whether or not the theory 
of punishment is, after all, a valid one? 
Why should we continue the weary 
process of sending offenders to institutions 
onthe assumption that punishment will 
cure crime, when the centuries have proven 
the futility of this outdated process ? 

“But if men will violate the law, and if 
as youimply, institutions are subversive 
and destructive of human character, what 
else can society do to protect itself ? What, 
in short, is your substitute for imprison- 
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ment and punishment?” The answer, it 
seems to me, is less mass treatment and 
more intensive attention to the individual 
according to need, and largely increased 
personal service. Larger appropriations for 
qualified personnel service to supervise and 
guide delinquents, and less for prison cells. 
Thoughtful people are convinced of this 
better way to cope with the question, 
provided it is generally and properly 
applied. 

- Jt is precisely this individual aspect 
of the problem that the public habitually 
‘disregards when it thinks of the crime 
problem. Hence society’s neglect of the 
human side. No sooner do we mention 
such constructive measures as Probation 
and Parole (devices by which offenders 
may be kept under measurable control), 
than we are accused of leniency and 
sentimentality. Nevertheless, I venture to 
submit these techniques as a better way 
to conserve the best in the worst of human 
kind. 

It issafe to say that fifty per cent. of 
all convicted offenders might safely be 
placed under Probationary supervision (and 
over-crowding idleness in the prisons 
avoided), providing they be suitably select- 
ed and properly supervised. This has 
been fully proved in Massachusetts, New 
Jersey, and in the Federal Courts. There, 
out of 38,869 placed on Probation, only 
two and, two-tenths per cent. were declared 
violators. “Should we send one hundred 
men to prison,’ asks former Director San- 
ford Bates, “when probational custody is 
suitable in over 97 per cent. of the cases 
tried.” 

WhatI have said as to the efficacy of 
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personal service for probationers, applies 
equally to men released on parole. -In 
either case the objectives are the same ;« 
namely, the security and protection of 
society, and the restoration of the offenders 
to normal living. 

Heie again there is wide variance in 
the public reaction on subject. The 
Parole Law and the League of Nations 
are strickingly alike in that pracfically 
all approve of them “in principle” but 
differ widely in opinion as to their effective 
application. So, in most cases, this i8 
a lawin name only, as less than ssven 
states have an organized parole system, | 
with anything approaching adequate super- 
vision. Until the original design of the 
law is carried out, it can hardly hope to 
escape criticism. 

The readers of this Journal will doubt- 
less agree, in substance, with these obser- 
vations. The question is what can we do 
to Garry our convictions and our knowledge 
of the facts toa wider public? How shall 
Average Oitizen that 
here is a human problem, and not merely 
one of cases and conduct, or prisons: and 
police? Who has the imagination to 
realize that for nearly every person behind 
prison bars, there is somewhere a human 
heart-throb of interest and of agony for their 
welfare ? 

Let the cynic and the doubting Thomas's 
ask the mothers, wives, fathers and sisters 
of our delinquents whether the crime 
problem is a human problem to be dealt with 
by measures of recovery or in the spirit of 
condemnation.—The Criminal Law and 
Criminology. 





CHARACTER OF ACCUSED 


One of the peculiarities of our English 
criminal lawis that, with a few exceptions, 
such as common prostitutes charged with 
soliciting to the annoyance and suspected 
persons. loitering with intent to commit 
felony, the character of the accused must 
‘not be brought tothe knowledge of those 
who have to determine the issue of guilty 
or not guilty, before plea of guilty or con- 
viction, as the case may be. It is, on the 
whole ahighly salutary rule, for although 
in common sense the character of an ac- 
cused person; whether good or bad, is 
clearly relevant to his alleged action, yet, 
where thut character is bad, the danger is 
so ‘great of undue weight being attached 


toit, thatbitis better that such evidence. 
should be entirely excluded. 

That being the rule it should be rigidly 
observed, both in the interest of justice, 
and in what the Lord Chief Justice is fre- 
quently, rightly, assuring usis nearly as 
important, the making manifest that juas- 
tice is being done. It is with some’regret, 
therefore, that we have read the judgment 
of the Divisional Court in Davies v. Griffi- 
ths (1937), 101 J. P. 247; and Murray v 
Barnwell, ibid. 

The Court accepted, and no doubt ‘it 
was true, that the justices’heard the ‘cha- 
racter of the accused (who had, we gather, 


‘several times been previously convicted) 
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before they announced their decision indeed, 
but after they had determined to convict. 
That being the case it was perhaps diffi- 
cult for the Divisional Court to quash the 
conviction, and the judges refrained from 
doing 80, 


The Lord Chief Justice was, however, 
quite emphatic, that what had been done 
by the justices was not well done. “It 
ought,” said he “to be appreciated that the 
public were rightly suspicious, and that, 
eif anything were done which appeared to 
be irregular, there were enough unchari- 
table people about to be trusted to draw 
a sinister conclusion. No such conclusion 
would be possible if everything were done 
as it ought to be done. It was quite 
simple for justices to return into Court 
and announce their decision to convict, and 
then to inquire, solely with reference to 
the penalty, whether there were any previ- 
ous convictions and, if need be, to hear 
what was desired to be said by the ac- 
cused person about any previous convic 
tion. When that course was not taken, 
there might be minds prepared to draw 
the conclusion that the information obtain- 
ed about previous convictions was em- 
ployed to enable the justices to decide 
‘whether they ought to convict in the parti- 
cular case. It was. wholly unnecessary and 
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most undesirable that that state of affairs 
should oceur.” 

On one of the charges, that in the first 
of the two cases cited, the justices had 
definitely gone wrong on a point of law, 
as well as onthe proprieties of procedure. 
The defendant Davies had been summon- 
ed for being “guilty of conduct which 
might lead to breaches of the peace, con- 
trary to the common law”, and the justices, 
who obviously could do nothing, if the 
case was proved, but put the defendant 
under recognizances, find him five pounds 
and five guineas costs. Itis a little diff- 
cult to understand how they could have 
been advised to this course. Nowhere is 
there warrant, either statutory or in the 
hooks of authority, for this course. Jus- 
tices must remember, as one of the most 
elementary rules governing their judicial 
functions, that those functions are almost 
entirely created and regulated by statute. 
The only thing they may do whichis not 
directly statutory springs indirectly from the 
old statute of Edward II. They may bind 
anyone to beof good behaviour andjor to 
keep the peace, upon evidence that there 
is likely to be breach of the King’s peace 
or of legal good behaviour by the person 
brought before them. This power is very 
extensive, but it is entirely preventive and 
not punitive.—Justice of the Peace. 





Extracts from Contemporaries. 


A Juryman’s Rebuke. 

Lord Cockburn, the Scots judge, whose 
Various volumes of recollections coffer an 
abundant supply ofinteresting stories con- 
nected with the law, records an amusing 
example of a rebuke by ajuryman to a 
medical witness who seemed to take a 
delight in airing his profound . medical 
knowledge rather than in rendering help 
‘to the court. A woman was being tried for 
the murder’ of her child. It was given in 
evidence that the child's throat was cram- 
med with bits of coal, and that on the out- 
side of the neck were marksof a thumb 
and two fingers. These cogent pieces of 
testimony ‘had little effect upon the opinion 
of a medical witness called for the de- 
fence. Whenever any one of the murderous 
appearances, such as the marks on the neck, 
were put to him, he, to show his vast 
experience, stated that however much such 
things might startle the ignorant, they 
were of no consequence to a person in 
large practice as a doctor, and that he 


himself had seen hundreds of children 
born with identical marks, “Ay, but, doctor,” 
said one of the jurymen, “did you ever 
see ouy o’ them born wi’ Coals i’ their mooth? 
This very pertinent question knocked a 
very conspicious hole in the evidence of 
the witness, and indeed was fatal against 
the prisoner.—~-The Law Times. 


Where a Doctor Scored. 

After so many stories to the debit of 
medical men as witmesses it may be only 
fair to recall one for which Sir Walter 
Scott could vouch as an ear witness in 
which a celebrated doctor scored against 
the counsel cross-examining him. After 
recalling that cards were said to 
have been invented for the amusement 
of one of the French kings during the 
intervals of his mental disorder, Seott 
proceeds to say that this alleged invention 
of the game produced one of the shrewd- 
est replies he had ever heard given in 
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evidence. Doctor Gregory, of Gregory's 
mixture fame, was called as a witness to 
testify to the insanity of the party whose 
mental capacity was the question at issue. 
In cross-examination by a counsel of great 
eminence at the Scots Bar the witness 
admitted that the person in question played 
admirably at whist. ‘And do you seriously 
say, doctor,” asked counsel, “that a person 
having a superior capacity for a game so 
difficult, and which requires in a pre-emi- 
nent degree memory, judgment, and 
combination, can be at the same time 
deranged in his understanding ?” “I am no 
card player,” answered the doctor, with 
great address, but I have read in history 
that cards were invented for the amuse- 
ment of an insane king.” As Scott observed, 
the consequences of this reply were decisive. 
—The Law Times 


Releasing Persons of Unsound Mind. 
Hard upon the Wiltshire case mentioned 
in these notes at page 354, on the 5th June, 
comes the case reported in the newspapers 
onthe llth June, where a Mr. and Mrs. 
Holgate recovered damages at Liverpool 
Assizes in respect of a murderous assault 
committed by a mental defective who was 
out on licence. The jury found against 
the two medical officers responsible, on the 
ground of negligence, and awarded 
damagés against them and their principal, 
the Lancashire Mental Hospitals Board. 
This may seem hard on the professional 
men, who claimed tohave used bona fide 
discretion in the matter, since the policy of 
the modern law has come to be that every 
opportunity must be given to the mentally 
afflicted to regain their sanity. It would, 
however, be an intolerable thing if the 
hazard of a mistaken diagnosis or prognosis 
had to be borne by the defective’s victim. 
On broad grounds, we cannot think the 
common law approach to such a case is 
right, How can the victim be fairly 
expected to prove negligence? Why should 
the choice lie between leaving the victim 
Without remedy and  stigmatizing as 
negligent the advisers of the mental hospital 
authority ? 
Surely the only proper approach is on 
“insurance” lines; that is, to spread the loss 
over the whole body of ratepayers and/or 
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taxpayers who contribute to the hospital, 
giving a right to compensation to the 
person injured, and leaving the issue of 
professional defaultio be decided separate- 
ly, as between the doctors and the authority 
employing them, by an independent profes- 
sional tribunal, instead of by a jury. - Justice 
of the Peace. 


A Privileged Communication. 

It has just been held by the Court of 
Criminal Appeal upon a charge of criminaf 
libel that a communication to a Member of 
Parliament is privileged, on the ground of 
the common interest of the writer and the 
addressee when charges otherwise libellous 
were made against a provincial constable. 
Before forming a considered opinion on 
the implications of this judgment we await 
a full report. It seems far reaching. One 
of the primary duties of a Member is to 
represent to the Crown the grievances of his 
constituents; hence the historic maxim 
“erievances before supply.” But logically 
this should be appropriate to grievances 
against the servants of the Crown. The 
parallel right where the grievance is against 
a local authority’s employee is to write to 
the aggrieved person's representative on 
that authority. Tke police are servants of 
the local police authority, and ithe Crown 
does not control them except by withholding 
grant. Was the police grant the ground of 
the decision ? If so, can any local official 
engaged in a grant-aided service ‘and these 
now are almost the majority) be libelled 
with impunity in a letter to the Member of 
Parliament for the constituency ? Does the 
protection afforded by the law of libel (civil 
or criminal) differ not according .to the 
service, national or local, in which the 
person Jibelled is engaged (which seems 
logical enough) but according as the | 
general rate fund from which a local 
officialis remunerated is oris not fed by 
grant? 

If the Court has decided the case upon 
the more general ground that a Member is - 
concerned with all that occurs in his con- 
stituency, this might carry the corollary 
that some Minister must be equally con- 
cerned—a new doctrine which would not 
please Ministers any better than local au- 
thorities.—Justice of the Peace. 
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STRANGE WILLS 
By CLARK SELLERS, 


Examiner of Questioned Documents, Los Angeles, California. 


Wills have been presented for probate 


. which were written on such strange objects 


"as the rung of a stepladder, a match box, 
"and even a petticoat, 


Many of.these wills written on unusual 


' backgrounds, .as well as those found in odd 


places and under peculiar circumstances, 
are forgeries. “Frequently their purported 
signers were persons who bad shown special 


“business: acumen in handing their affairs; 


persons who normally were particular in 
seeing that important documents were 
carefully drawn and preserved. It would 
be strange indeed if a person of such care- 
ful business methods would forsake his 


usual business practice, violate common. 


Sense, and write the most important docu- 


ment of his lifetime, his will, on some -un-' 


usual or peculiar background, and then 
hide it away in some obscure place where it 
would not be found except by mere chance. 

It is not here contended thas all unusual 
wills are forgeries. That is not the fact : 
but many of them are, ` i 


The production of a fraudulent document 


is fraught with grave consequences. The 
forger, realizing this, decides upon some 
plausible placein which to have the will 
found and then formulates a fictitious story 
of explanation, Since the forger is com- 
mitting an act that in itself is abnormal, 
the story told in support of it is usually 
likewise abnormal. 

One would think from listening to some 
of the testimony given to uphold these 
strange documents thatthe testator him- 


-Belf had only a casual interest in what 


happened to his will, and that the- legatee 


likewise was unconcerned about so impor- 


tant a- thing asa will greatly affecting his 
welfare. In fact, if some of these stories 
are to be believed, the beneficiary forgot 


all about the will until: the time for filing 


NG9— 7. 6 


it had almost expired, and thea miracul- 
ously the all-important document was sud- 
denly recalled to memory. 

It would seem that many of these 
grotesque stories should tax anyones 
credulity, but they are gravely listened to 
in court and not infrequently believed. 
However, one who has carefully analyzed a 
few dozen spurious wills is impressed with 
the similarity of most of them. There 1s 
usually not a great deal of originality dis- 
played in creating them (except perhaps in 
the backgrounds- on which they are written) 
nor in concocting explanation f.r. them. 

A forged document frequently bears 
physical evidence that stamps it as spurious. 
The paper may not be so old as the date on 
the document, or the typewriter on which 
it was written may not have been manu- 
factured for months or years after its date. 
To an experienced observer the wording 
alone sometimes furnishes clues as to its 
spuriousness. 

It is difficult, if not impossible, for the 
forger to simulate all of the conditions 
under which the genuine writer would have 
operated. One ofthe strongest reasons for 
this is that it is impossible to perform an 
unnatural act in a natural manner. The 
average forger is not imbued with the 
mental attitude of what would be the 
natural thing forthe genuine writer to do 
under like circumstances, but is concerned 
rather with diverting suspicion away from 
himself. In an effort to divert suspicion 
and to make it appear that there was some 
good reason why the maker should leave 
his property to the particular benedciary 
named, the forger often incorporates some 
justifying sentence in the will. Such a 
forger isnot content with letting the will 
speak for itself, as does the average genuine 
will, but instead excessively recites how 
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well the beneficiary, took care of him, or 
how some of the natural heirs have mis- 
treated him, or other similar justifying 
sentences. Some of these spurious docu- 
ments are even written in the past tense. 
One will dated months before the death of 
the testator stated: “Mary took good care 
of me up to time of my death.” 

One of the striking things about forged 
wills is how frequently women produce 
them. Women of middle age, or beyond, 
who claim to have been engaged to the 
deceased, or who were housekeepers or 
nurses during the deceased's last illness, are 
among the chief offenders in bringing forth 
forged wills. 

A comprehensive list of strange and 
unusual will cases might be of value to 
lawyers who try cases involving contested 
wills. Such a study would emphasize the 
credulity of the many persons who are 
‘taken in” by the stories told in support of 
these documents. 

Apparently some forgers think it is evi- 
denre of authenticity of important docu- 
ments are left undera carpet, in a old 
musty trunk inthe attic, in a seldom used 
book, or in some other unusual place, or 
written on some peculiar background. 


Stepladder Will 

One of the strangest places to select for 
the purpose of writing a will would be on 
the rung of a stepladder. Yet that is 
exactly what Herman H. Strathmann did, 
if the testimony of the beneficiary, a friend 
and his nurse, were true. She related a 
long story about her services to Strathmann, 
how much he loved her, and about the 
discovery of the will on the ladder. 


Strathmann was a methodical German’ 


who learned to write in his native land. 
When he moved to the United States he 
brought his German handwriting character- 
istics with him, just as he brought his 
accent. The genuine writing of Strathmann 
showed that ne maintained these German 
characteristics in his handwriting to- the 
time of his death. 

During the trial of the case involving this 
contested will, the court appointed an exa- 
miner .of questioned documents to de- 
termine whether or not, in his opinion, the 
handwriting on the stepladder had been 
written by Strathmann. (Under the Cali- 
fornia law judges are empowered to appoint 
experts if the circumstances warrant such 
action). The handwriting specialist soon 
discovered that the will on the stepladder 
did not contain the German characteristics 
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that were habitual with Strathmann. In- 
stead, the handwriting on the stepladder 
was a violation of his lifelong writing, 
habits. The judge denied the will to pro- 
bate. 


Match Box Will 

A match box certainly seems to be a 
most unusual background for a will, but 
apparently it did not appear so to the per- 
son who attempted to fraudulently obtain 
the estate of Francisco Bosch. 

Francisco Bosch came to Los Angeies 
from Spain. He accumulated a small estate. 
Upon his death, no relatives could be found 
and it appeared his property would revert to 
the State. However, a neighbour woman of 
Spanish descent came forward witha will 
which bequeathed Bosch’s property to her. . 
It was written on the sides of a match box. 

Later Bosch’s aged mother, Marie Crane 
de Bosch, was found living in Barcelona, 
Spain. She interested the Spanish Consul 
in the matter and an investigation was 


‘begun. An examiner of questioned docu- 


ments was consulted and he madea care- 
ful study of the handwriting characteristics 
of Francisco Bosch to determine whether or 
not he wrote the will. 

Bosch did not write fluently, and he 


mixed foreign characteristics with modern 
‘English forms. 


In common with other 
writers he had formed highly individualiz- 
ed handwriting habits. The handwriting 
on the match box was of better penmanship 
than Bosch’s, even when his had been exe- 
cuted under favorable conditions. In addi- 
tion, the writing in the will lacked any 


‘of the foreign characteristics habitual to 


Bosch, and was devoid of other handwriting 
characteristics peculiar to him. However, 
the beneficiary testified that she was pre- 
sent and saw Bosch write the will, and she 
related the circumstances in detail. 

Most witnesses to these spurious docu- 
ments claim to have unusual memories. 
They can remember in the utmost detail 
everything that happened, the exact words 
of the testator, whether or not he lifted the 
pen in writing certain words, what letters 
were erased, and the exact position he was 
in while writing. However, these same 
witnesses frequently show an amazingly 
poor memory about details not in their 
favour. Someof them are not able to give 
details of what happened in their presence 
only a few days previous to their court ap- 
pearance. 

Despite the positive testimony of the 
legatee that she saw Bosch write the will 
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on the match box, the probate judge 
promptly decided it was a forgery and 
denied probate. 


Petticoat Will 

When George W. Hazelline’ of Los 
Angeles died he was generally thought of 
as a pauper. However, it soon became 
known that he was-a recluse who had 
amassed a fortune. A few months after 
his death two nurses brought forward a 
will written by one of them on her petticoat. 
The nurses testified Hazeltine was too 
weak to write and that he signed the will 
by making across, and then they signed 
as witnesses. 

The will left the bulk of the estate to 
a grandniece, but it bequeathed $10,000,00 
each to the nurses. Notwithstanding this 
large bequest to them, the pettiecat bearing 
the will was hung in a closet, was not 
washed or worn again, and both of the 
nurses forgot entirely about it until months 
aiterwards when suddenly one of them 
remembered that the rich old recluse had 
dictated a will in which he bequeathed 
them a large amount of money, If genuine, 
tbis will supplanted an earlier will executed 
in a well-known bank, 

The petticoat will was offered for pro- 
bate. The case came to trial before a 
jury and it attracted national attention. 
The judge held the bequest to the nurses 
null and void since they had signed the 
will as witness but the jury brought ina 
verdict that the will itself was genuine, 
Pending appeal the grandniece and the con- 
testants settled the matter out of court. 

As a sequel to the case the two nurses 
brought suit to collect $8,00,000 each. They 
ee the proponent of the will had entered 
nto an agreement to pay each of them 
$10,000,00 for their services as witness in 
court if the will were declared genuine. 
They had been paid only $2,000,00 on this 
agreement and sued for the balance. The 
judge ruled they could not collect on the 
grounds that such payment would be against 
public policy. The Appellate Court affirmed 
the decision. 


_ Peter Minuk's Will 

Peter Minuk was a miser reputed to have 
accumulated a large fortune by the very 
simple process of never spending anything. 
At the age of seventy he married an eighteen 
year old girl. 

Upon his death Minuk’s widow applied 
for letters of administration. A year later, 
before closing the estate, an advertisement 
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wus placed in the local paper notifying cre- 
ditors that any claim against the estate of 
Peter Minuk should be filed at once. This 
newspaper article miraculously refreshed 
the memory of the widow's sister, who then 
recalled that on the very day of Peter 
Minuk’s death the young wife had opened 
a safe and handed her a sealed envelope, 
with the strict instruction to put if in a 
safe place, as it contained an important 
document. The sister then searched the 
house and found the envelope, still sealed, 
in the back of a bureau drawer. She took 
it toa rabbi, who opened it and stated it 
was Peter Minuk's will and promptly advis- 
ed her to take it to her lawyer to be filed for 
probate, which she did. 

Despite the fact that Peter Minuk dis- 
liked his wife's relatives, this newly dis- 
covered will left large bequests to the 
sister-in-law, to the father-in-law, and to 
other in-laws. The widow vigorously denied 
taking any document out of the safe and 
entrusting it lo her sister. She contested 
the will and in due time tHe contest came on 
for trial. 

The first witness to the will testified that 
he happened to be backing his car close 
to Minuk’s house and Peter ran out and 
asked him to witness his will. A friend of 
the witness fortunately happened to be pass- 
ing by at that instant and he became the 
second witness. 

Peter Minuk was illiterate, but he had 
persevered until he could write his name 
in round hand English. He made the 
capital letters three-fourths of an inch 
high and the small letters half an inch 
high. He consistently wrote his signature 
in a very methodical manner. The will, 
however, was written in a skilful Hebrew 
handwriting. Obviously the body of the 
will had not been written by Minuk. 

An expert, who made a thorough compari- 
son of Minuk’s admittedly genuine writing 
With the signature to the will, discovered 
that this signature violated in several 
fundamental ways Minuk’s peculiar manner 
of writing his name. These violations were 
in size, proportion, writing movement, 
designs of the letters, and writing ability. 
Minuk habitually dotted the “2 in a very 
characteristic manner, whereas thei” in 
the purported will was dotted in a manner 
which violated Minuk’s fixed habit of dott- 
ing the “4,” in position, in size, and in 
design. 

On cross-examination a lawyer asked this 
expert ifa crumb on the table under the 
paper could account for the unusual “7” in 
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dot. Before the witness could reply, one 
of the cpposing attorneys, remembering 
Peter’s saving propensities, answered for 
him by stating in a very loud voice: There 
were no crumlsin Peter Minuk's house!” 

In attempting to account for some of the 
unusual conditions in the signature the 
proponents advanced the unique explana- 
tion that Minuk, acting under an inherited 
impulse, might have written some of the 
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letters of his name from right to left after 
the manner of his Hebrew ancestors. To 
some this seemed a fantastic explanation, 
inasmuch as the signature was written 
from left to right in round hand English. 


Before the trial had concluded, the will 
was withdrawn and it did not become neces- 
sary for the judge to pass on “inherited im- 
pulses” or on the genuineness of the will. 





WARRANTING THE AGENT. 


An exciting piece of litigation featuring 
a celebrated film star (Rowson v. Alexan- 
der, Times, 1st May 1937), had for its theme 
a theatrical agent “coming into his own” 
or more than his own. Read in conjunc- 
tion with recent decisions, such as George 
Trollope v. Mortyn [1934] 2 K.B 436; 78 
Sol. J. 568; and Kahn'v. Aircraft Indus- 
tries Corporation, Ltd., (1937), 81 Sol. J. 
239 (which it follows), the judgment of du 
Parcq, J. in Rowson v. Alexender illus- 
trates a comparatively new, but now well- 
established, principle of law, viz., that when 
an agent procures for his principal a 
contract, and arranges to take as his re- 
muneration a commission based on the 
reward for the performance of that contract, 
then the principal can be held impliedly 
to warrant to the agent that he, the prin- 
cipal, shall not wrongfully prevent the 
agent from earning his commission. Ignor- 
ing for the moment the ambiguity in the 
word “wrongfully,” it is safe to say that 
this principle, emerging from a line of 
estale agency cases of which Prickett v. 
Badger (1856), 1 C. B. (N. s.) 296, is the ins- 
piration, has grown notwithstanding a 
powerful attack by Serutton, L. J. (dissent- 
iog in George Trollope v. Martyn), and is 
growing intoa Jus qguesitum tertii, aright 
and an interest in an agent in the per- 
formance of a contract to which he is nota 
party. 

In Rowson v. Alexander, which is a hard 
rather than astrong case, the agents who 
were plaintifs, negotiated for the defend- 
ant a contract with the Gaumont- British Film 
Corporation, which, though lucrative to the 
defendant, was yet so onerous in its restric- 
tive clauses as to approach very near 
to the limits of public policy (Gaumont- 
British v. Alexandar, 80 Sol. J. 816). The 
main contract was for a period, and the 


agents’ remuneration was found to consiat 
in a promise to pay to them a percentage 
on money paid to the defendant. The de- 
fendant broke her contract with Gaumont- 
British, wrongfully, as it was admitted, vis-a- 
vis her employers, but there was no sug- 
gestion that in so doing she had specially 
intended todeprive the agents of their 
commission, and it is clear that unless 
some warranty were implied she could not 
be said to have done the agents any action- 
able wrong. Obviously, an attempt by a 
principal to deprive an agent of his com- 
mission would be at law ‘indefensible on the 
reasoning of Levy v. Goldhill [1917] 2 
Ch. 297; 61 Sol. J. 630. Here, however, the 
plaintiffs, relied on the implied warranty 
that the principal would not do any wrong- 
ful act vis-a-vis the other parties of the main 
contract which would reduce the amount 
of the agents’ ccmmissicn. On this basis 
the agents sought damages according to the 
accepted measure as laid down in George 
Trollope v. Caplan [1936] 2 K. B. 382. 

In finding for the plaintiffs on these more 
cr less admitted facts, du Parcq, J., was to 
an extent determined by the stronger (if 
analogous) estate agency cases from Prickett 
v. Badger to Trollope v. Martyn, wherein no 
wrongful act at all appears to have been 
done by the defendants, who merely exer- 
cised the right to refuse to complete a pro- 
perty transaction. These, however, were 
special cases in which the agents (whose 
claims were in the nature of yuantum meruit) 
were dependent for their cOmmission on 
their principals’ entry into contracts which 
they, the agents, had worked tosecure. For 
a doctrine applicable to a case where the 
agent relied on the principal's perfor- 
mance, the learned Judge was obliged to 
accept the narrower ratio decidendi of the 
agency for sale cases, such as Vulcan v." Fiat 
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Motors (1916), 32 T.L. R. 73, and the char- 
ter party cases (French & Co. v. Leeston 
Shipping Co. [1922] T. A. O. 451), in which 
the agent relied on the profits of perfor- 
mance for his commission In the applica- 
Lion of this principle an obstacle was en- 
countered in afcrmidable dictum by Lord 
Dunedin in French v. Leestin, wherein the 
learned law lord limited the meaning of 
wiji default by a principal to wilful de- 
fault vis-a-vis the agent. Since charter- 
party cases are much involved with special 
‘customs of shipping brokers, this dictum 
affords less difficulty than its juristic sound- 
ness should entail. On the other hand, the 
uncompromising challenge of Scrutton, L.J., 
in Trollope v. Martyn, is directed against 
the wider doctrine of the estate agency 
cases, wherein the principal commits no 
wrong. Between these two lines of autho- 
rity, therefore, the case of the theatrical 
agent falls to be judged on its own facts, 
nor is there any strong analogy to be drawn 
from the commercial traveller cases. In 
the commercial traveller cases the agent 
draws his commission from his principal's 
entry into a number of contracts, but there 
is ‘no obligation on the principal to enter 
into any one of them; probably in pure 
eases of this type the agent is not affected 
adversely by the principal's failure to per- 
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form (Vulcan v. Fiat Motors ; Levy v. Gold- 
hill). i 
it appears then that no criticism attach- 
ed to the judgment of du Parcq. J., except 
tLe severity of the result Thus an agent 
whose commission derives from performance 
by a principal acquires an interest in a 
contract to which he isno party. Noone 
would question the agent’s right if the 
principal determined and renewed in order 
to deprive him of his commission. Quere, 
however, if the contract be legitimately 
terminated, for example, by cancellation. 
Semble the agent has no remedy since can- 
cellation is not wrongful to the other 
contractor ; or does the wider principle 
apply ? Quere further as to commissions 
on weekly wages (it may be argued) can 
characterise a series of contracts, rather 
than a continuing one. Is a principal 
obliged in sucha case to continue to hire 
himself out for the benefit of the agent ? 
And, finally, in the case of a contract, such 
asa film star's contract, which contains 
onerous clauses, mainly of a dietetic refer- 
ence, can a theatrical agent avail himself of 
the doctrine in Frost v. Knight (1872), L. R. 
7 Exch. 111, and sue and enjoin bis prin- 
cipal whom he suspects to be overeating 
for anticipatory breach ? So do bad cases 
make hard law. The Solicitors’ Journal. 





Extracts from Contemporaries. 


The Publication of Letters. 

In Cookson and others v. Pountney, which 
was disposed of by Mr. Justice Luxmoore 
on Monday last, the plaintiffs were officers 
of the Economic League suing on behalf 
of themselves and all other members, and 
the defendant, Mr. E. R. Pountney, was 
trading as the Worker's Press. The plain- 
tiffs, whose motion was treated as the trial 
of the action, asked for an injunction to 
restrain the defendant from publishing in 
the Daily Worker any letters written bet- 
ween dates in November, 1936, and March, 
1937, by Mr. Baker White, one of the 
plaintiffs, to a Major Hoare, and by Major 
oHare to Mr. White, in their capacities as 
officers of the League. Mr. Justice Lux- 
moore, in giving judgment, said that it had 
been admitted that the copyright in the 
letters in question belonged to the Leauge 
because they were written by their writers 
in the course of their employment by that 
body, It was, however, submitted that the 
Court ought not to protect the copyright 


because in some of the letters were to be 
found disclosures amounting to admissions 
by the League that they had committed 
breaches of the Official secrets Act, 1911. 
It would be contrary to public policy to 
protect letters relating to the commission 
of criminal offences. It was well settled 
that copyright was not protected by the 
Courts if the work said to be pirated was 
libellous, immoral, obscene, or irreligious 
in tendency. The foundation of the doctrine 
was that no damages could be obtained in 
respect of a work calculated to injure the 
public. Sir Stafford Cripps had referred 
to a number of decisions as illustrating the 
class of case held contrary to public policy, 
but in none of them had the werk for which 
protection was sought any resemblance to 
the letters in the present case. The ground 
alleged here was that passages in the 
letters advertised to the world that the 
Economic League had, with the assistance 
of members of the Manchester Police, done 
something in breach of the Official Secrets 
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Act, and that the League had admitted that 
they had been guilty of a criminal offence. 


The Decision. 

The letters on which Sir Stafford Cripps 
relied in the above case were, his Lordship 
observed, four in number. After reading 
the long s. 2, of the Official Secrets Act and 
the passages in the four letters on which 
reliance was placed, his Lordship could 
tind nothing in the letters which could pro- 
perly be held to be an admission astoa 
criminal offence. It was,for instance, stated 
in one letter that the Police promised to 
give the writer as long as he iiked to look 
over their Communist industrial file, but to 
turn that into an admission of criminality 
it would at least be necessary to say thal 
the action of the Police was unauthorised. 
There was no suggestion that such was the 
case. There was nothing in the extracts 
on which to base a suggestion that the 
writers of the letters or the Economic 
League were alleging that they or the 
League, or anybody else, had committed a 
breach of the Act, and there was nothing 
to show that the publication of the passages 
would be contrary to public policy. He 
(his Lordship) had dealt with the argument 
on the basis that it was contrary to public 
policy to protect the copyright in letters 
which stated, whether rightly or wrongly, 
that a crime had been committed, but even 
if Counsel had been able to establish that a 
statement of that kind had been made in 
the letters, he would certainly have been 
slow to accede to a proposition of such 
generality. The League and the plaintiffs 
were entitled to the copyright in each and 
all of the letters, and there was nothing in 
them to justify the Court in refusing to 
protect that copyright. The injunction 
would accordingly be granted. Certainly, 
some might read statements in the letters 
as being consistent with information having 
been obtained by a person holding “office 
under His Majesty,” and so on, but that is 
far from being the same thing as admitting 
that an offence had been committed, and 
Counsel for the defendant obviously had a 
difficult task when he contended ‘that it was 
contrary to public policy to protect the copy- 
right in question.—The Law Times, dated 
June 19, 1937. 


Arrest Not Unlawful. 

Where a felony has been committed any 
person may arrest another whom he rea- 
sonably suspects of having committed it. 
A police constable has wider powers ; he is 
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justified in arresting a person without a war- 
rant upon a reasonable suspicion of a felony | 
having been committed, and of the person | 
being guilty of it, although no felony has, 
infact, been committed, and whether the 
reasonable grounds for suspicion are 
matters within his own knowledge or 
are facts stated to him by another. 

This is why actions for damages brought 
against police officers for alleged unl&wful 
arrest so often fail. In a case reported 
recently a man had been arrested after 
having accompanied a friend to get an 
article valued, which had been found 
during demolition of a building. Subse- 
quently he brought an action against the 
police sergeant who arrested him. The 
Lord Chief Justice held that there 
was reasonable suspicion to justify the 
arrest. 

That innocent people should be arrested 
is a hardship upon them personally: but 
the interest of the public demand that the 
police should be invested with ample 
powers. In McArdle v. Egan and Others 
(1933), 98 J. P. 103, Lord Wright, in the 
Court of Appeal, said: “It is, no doubt, 
very important that the liberty of the 
subject should be preserved from undue 
interference ....... On the other hand it 
has got to be remembered that in the 
public interest it is very important that 
police officers should be protected in the 
reasonable and proper execution of their 
duty. They should not be hampered or 
terified by being unfairly criticised if they 
act on a reasonable suspicion.....:...0nce 
there is what appears to be reasonable 
suspicion against a particular individual, 
the police officers is not bound, as I 
understand the law, to hold his hand in 
order to make further enquiriesif all that 
is involved is to make assurance doub- 
ly sure.” 

While there can be no doubt about the 
public interest and-the necessity in many 
cases for prompt action by the police, 
some cases undoubtedly give individuals 
ground for a sense of personal grievance, 
which prevents them from appreciating 
the public interest. Though the police 
officer ought not to have to pay damages it 
would be wellif some compensation could 
be paid out of public funds.—dJ ustice of the 
Peace. 


Institute of Legal Research. 

The Attorney-General said on May 28, 
in answer to a question by Sir A. Wilson, 
that the Government hopes to make a 
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decision upon the establishment of an 
Institute of Legal Research “as soon as 
“ this pressure [of work] is somewhat relaxed.” 
It is almost five years ago since the Legal 
Education Committee was appointed ; its 
short and succinct Report was pre- 
sented in July, 1934, to Viscount Sankey, 
then Lord Chancellor, and by him to 
Parliament (Cmd. 4663). A strong and 
autheritative Committee—of which Lord 
Atkin was Chairman—reported on the 
need for establishing in London an Institute 
of Advanced Legal Studies which would 
thus, in some degree, embody the ideals 
of those who desire an Imperial School 
of Law. A centre for students from the 
Dominions and the Colonies, it would be 
governed bya delegacy representing the 
Inns of Court, the Law Society, the Uni- 
versities andthe Government. The Oom- 
mittee suggested that some body representing 
the legal profession and the Universities 
should take the initiative. Apparently we 
are waiting for the Government to decide. 
Was any time more opportune than the 
present for taking this project in hand 
when sOmany representatives from over- 
seas are inthe Home Country? Is there 
any reason for any further delay? We, 
hope that the project will not be shelved. 
The initiative, we suggest, might well 
come from the Government, who could 
promise to support the foundation and the 
establishment of the Institute. And if, 
through presaure of work, the Government 
cannot find the time, might it not call to 
‘its aid the services of the ex-Lord 
Chancellor who appointed the Committee ? 
As an elder statesman in the law and its 
reform, Viscount Sankey, we feel sure, 
would value the privilege of performing 
this further service to complete the work 


which his labours began—-The Law 
Journal. 
Gambling, Legal and illegal. 

Visitors from abroad, and even unso- 


phisticated Englishmen, might be pardoned 
1f they failed to understand the way in 
which our laws regard gambling in its 
many forms. 

A foreigner, who knew that English 
people frowned upcn the Casino and 
State lottery, and whohad a general idea 
that betting and gambling were not al- 
lowed in England, would be bewildered 
if he spent a day at an English race 
meeting. At Ascot, for exemple, he 
might see thousands of people of the most 
unimpeachable respectabilily making their 
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modest bets with the totalisator, out to 
break all records, while, not far away, 
bookmakers (whom our foreign friend would 
expect the totalisator to abolish) shout 
the odds cpenly, secure in the knowledge 
that what ordinary people call a “place” is 
not always what it seems. 

He might read, too, in his newspaper of 
people who were fined for gaming on 
Ascot heath, and he might ask in his 
innocence if that was not one of the © 
principal objects of this delightful con- 
course. He would hardly understand that 
the trouble arose because people went in 
for the wrong kind of gambling, and that 
while they might safely bet on the horse 
race, they must not think that the man 
who sets up a‘‘spinning jenny” or invites 
them to bet upon the colours ona board 
and the throw of a dart is within the law. He 
might wonder, too, why a girl was fined 
for fortune telling while tipsters were 
openly selling their “information” which, 
to his simple mind, might appear very 
much like telling the fortunes of horses, if 
not of men and women. 

But then, our foreign friends are apt 
to accuse us of inconsistency, sometimes 
even of hypocrisy.—J ustice of the Peace. 


The Interpretation of Statutes. 

Jt is an interesting problem of the 
judicial interpretation of statutes, whether 
to follow the words used regardless of what 
may be guessed, or perhaps, known, to be 
the real intention. or to look beyond the 
words and find the intention in the events, 
speeches and documents upon which the 
words are based. In this country the former 
is the method adopted. In Continental 
countries greater freedom prevails, and 
judicial practice is said not to reject the 
latter. Prof. Eastwood, continuing the series 
of the articles in the Nineteenth Century 
on “The Reform of the Law,” to which 
we have already called attention, himself 
deals with the question this month in an 
article on “The Problem of Interpretation,” 
and he asks for a recognition of the 
merits of the Continental system. The 
English method has been expounded in 
numerous cases. Reference may be made 
to dicta collected in Crutes’ Statute Law, 
4th Edn., p. 68. The construction is, in- 
deed, according to the intention of Parlia- 
ment, bntthe intention is that expressed 
in the statute. “The tribunal that has to 
construe an Act of a Legislature, or in- 
deed any other document, has to determine 
the intention according to the words used :” 
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see per Lord Blackburn in Direct, etc, 
Cable Co.v. Anglo-American, etc.,Co. (2 App. 
Cas. 394, 412: 46 L. J. P.C. 71). This 
does not exclude inquiry into tbe subject- 
matter of the statute, and the objects 
which the Legislature had in view: hut 
where the words are unambiguous, the 
intention is to be found by taking them 
in their ordinary and natural sense.—The 
Law Journal. 


Exemplary Leniency. 

Thirty or forty years ago a man who 
had once been in prison and offended 
again was certain to be sent back, fora 
longer sentence, if possible. The gravity 
of his new offence and the use he had 


made of his liberty weighed less 
than the fact that he had previous 
convictions. 


To-day the courts have regard to a man's 
record, as indeed they must, but they 
will not visit with heavy punishment an 
offence that is trifling in itself, simply 
because the prisoner has a bad character. 
Moreover, if he has lived honestiy, for 
some time, he must be given credit for 
this, and the Court of Criminal Appeal 
has sometimes reduced a sentence when 
insufficient regard has been had to this 
_ point. 

A man who had been in penal ser- 
vitude and who was before the Clerken- 
well police court recently on charges 
involving dishonesty, received a sentence 
of only three months. It was shown that 
since his release from penal servitude, 
he had made good and had worked hard 
for some years. According to his own 
story he had been persecuted by a black- 
mailer who knew him in Prison. . 

We used to hear a great deal about 
exemplary severity. This may be sometimes 
useful and*-proper, but leniency in a 
case such as we have quoted should 
prove no less useful because if shows that 
the difficulties of the ex-convict are recog- 
nised and that the man who makes good 
will get credit for itif, unhappily, he should 
find himself again in trouble.—Justice of 
the Peace. 


Dust in the Eyes of the Jury. 

A metropolitan magistrate, whom we do 
not name because he. may have been ill- 
reported, expressed the hope, after trying a 
charge of driving a car while under the 
influence of drink, ‘that the:legal system 
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would one day be overhauled so that its 
effect was not to give one law for the rich 
and one for the poor as it did at present.” 

The magistrate added that the case before 
him ‘was no worse than many in which 
men who conld afford it preferred to be 
tried by a jury, employed Counsel, and were 
eventually acquitted. ‘But why,’ he asked, 
‘should there be men who are rich enough 
to throw. dust in the eyes of a jury by 
employing Counsel when there are many 
men who cannot afford these facilities? J 
hope the authorities willone day consider 
this problem.’ ” 

The learned magistrate has, evidently, a 
poor opinion of the jury, anda poorer one 
of his own profession, whose members, he 
implies, mislead the tribunal by specious 
argument Thefurther unflattering implica- 
tion is that the judge, in London a profes- 
sional, permits this to happen.—Justice of 
the Peace. 


Unlawful Games— Automatic Ma- 
chines. 
Automatic machines of various kinds 


having been held by courts to be gaming 
machines,. keepers of licensed premises and 
clubs are discontinuing their use. Owners 
of the machines are in some cases trying to 
place them elsewhere, and unlicensed hotels 
and boarding houses are being invited to 
instal them, with the assurance of the 
owners that the machines are legal so long 
as they are not on licensed premises or 
clubs. 

_ We think the machine which offers a 
game of chance. and not of skill, with 
prizes of some sort, constitutes unlawful 
gaming. There are certain games of chance 
which are well known to be unlawful and 
Hawkins, J., in Jenks v. Turpin (1884), 18 
Q. B. D. 505; 49 J. P. 20, said he was 
inclined to add to the list of unlawful games 
any mere game -vf chance. A common 
gaming house need not be a public gaming 
house, Jenks v. Turpin, supra, and we are 
of opinion that the user of even private 
premises for playing unlawful games would 
constitute the premises a gaming house 
and make those who kept or used them -for 


‘such a purpose liable to penalties. 


Police do not often visit private houses 


„and discovery there is unlikely, but they 


often visit private hotels andthe presence 
of automatic machines might attract their 
attention and eventually lead to prosecu- 
tion.—Justice of the Peace. 
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_ Hazel Glab Case 

Hazel Glab, a notorious character of Los 
Angeles, became convinced that the way 
to riches was toingratiate herself into the 
good graces of an elderly man, wait until his 
death, and then acquire his estate through 
a will. With this end in view she con- 
trived to meet Albert L. Cheney, a well-to- 
do apartment house owner of Los Angeles, 
in his sixties and a widower. Hazel was 
in the thirties and a widow, due to the 
fact that her last husband had come to an 
untimely end, the victim of a carefully 
aimed bullet ashe drove into his garage 
one night. She was blond, good looking, 
Vivacious, and specialized in pleasing 
men. She appeared very pleasing to the 
ailing Mr. Cheney. She also permitted 
him to drink all the hard liquor he wanted. 
One day, while travelling across the arid 
state of Nevada Mr. Cheney had a heart 
attack asa result of alcoholism, and he 
died in a hotel in Las Vegas. 

Within a week after Cheney's death 
Hazel filed a will signed “Albert L. 
Cheney.” She stated she wrote it at 
Cheney's request, and that she wrote as he 
dictated it to her. The document left 
some furniture to Cheney's only heir, a 
daughter, and bequeathed the remainder 
of the entire estate to Hazel Glab, under 
the name of Hazel Belford. It was signed 
by two witnesses, 

The testator’s signature looked genuine 
and the able lawyers employed by Cheney’s 
daughter to contest the will were confronted 
with what appeared to be a genuine docu- 
ment. A contest was filed in which undue 
. influence constituted the principal ground of 
attack on the validity of the instrument. As 
the time neared for the trial, it became more 
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and more evident to the lawyers that the evi- 
dence of undue influence was weak, After 
consultation with another lawyer it was 
decided an examiner of questioned docu- 
ments should be engaged to examine the 
will, to determine whether or not any 
physical evidence could be found which 
would assist in determining’ the facts. 

After a careful examination the expert 
reported to the lawyers that the signature 
to the alleged will was actually written by 
Cheney, but that there was physical evi- 
dence present which showed the will had 
been written over erased writing. By the 
aid of ultra-violet light some of this erased 
writing could be read, and it became evi- 
dent that this document had originally been 
an entirely different kind of a document 
signed by Cheney. This original writing 
had all been erased except the signature. 
Hazel Glab had then written in above the 
genuine signature the terms of the will, 
leaving to herself Cheney's property. This 
evidence, substantiated by enlarged photo- 
graphs, was presented in court. . 

Mrs. Glab proved to be a composed 
witness. She looked unflinchingly at the 
court and told her story in a cool, collected 
manner. She described in detail the dicta- 
tion of ihe will by Cheney, how he then 
signed with the same pen and ink she had 
used in wriling the body of the-will, and 
how the two witnesses signed at Cheney's 
request. . 

At ihe termination of the trial the judge 
denied the willto probate, stating that he 
did not believe Cheney ever saw the docu- 
ment in its present form. The judge then ~ 
referred the mater to the district attorney's 
cffice. ; 

Durivg the contest one of the witnesses 
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to the alleged will had left town, 
not remaining to testify. A few weeks 
later he was arrested in Pennsylvania 
and made a confession in which he stated 
Hazel Glab had talked him into signing 
the will after Cheney’s death and that 
Cheney had never requested him to witness 
any will. 

Hazel Glab and the witnesses to the 
alleged will were indicted by the grand 
jury for forgery and for preparing false 
evidence. The witness who had made the 
confession pleaded guilty tohelping pre- 
pare the fraudulent evidence, and the other 


witness and Hazel Glab were tried before ` 


a jury. The physical evidence showing 
that the document had been altered into a 
will was presented before the jury in the 
criminal trial, and the expert testimony was 
substantiated by enlarged photographs show- 
ing the erasures. In addition, it was shown 
that while the ink in the body of the docu- 
ment looked to the casual observer like the 
Same ink as that uced in writing the 
signature, actually it was an entirely different 
ink. The jury convicted Hazel Glab and 
the witness to the will who stood tril. 

As a result of the investigation of this 
forgery there developed a reinvestigation of 
the mysterious shooting of Hazel Glab’s 
husband. New evidence was discovered. 
She was then tried and found guilty of 
murdering her husband. 


Found Under the Carpet 

Peter Bain of Winnipeg, Canada, was a 
canny Scotchman who had accumulated a 
tidy sum, but apparently he concerned him- 
self more with getting it than in dispos- 
ing of it, for after his dealth no will could 
be found, although careful search was 
made ‘through all of his business papers. 
Later an enterprising and loving nephew 
came around to move and dispose of the 
furniture from the house of his lamented 
uncle. The nephew stated that in attempt- 
ing to remove the carpet, he found it had 
been nailed to the floor. He pulled out 
the nails and was rolling up the carpet 
when he chanced to spy a piece of paper. 

This document, strangely enough, was a 
typewritten will leaving to this very nephew 
who so providentially found it. 

As was done in the Minuk case, the heirs 
of Peter Bain employed a capable expert— 
the same one who had testified in the Peter 
Minuk case—to examine this will found 
under the carpet. The expert discovered, 
and prepared himself to prove in court, 
that the signature was not the handwriting 
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of Peter Bain. It contained the usual 
syraptoms of forgery. It had been written 
slowly, hesitantly and there were pen stops 
and pen lifts at places not habitual in 
Bain's genuine handwriting. Moreover, the 
examination revealed indications that the 
names of the two witnesses and the 
signature “Peter Bain” were all written by 
one writer. . 

A search was instituted in an attempt 
to find the persons whose names were used 
as witnesses, but they could not be found. 
When the case came up for trial, no wit- 
nesses appeared for the proponent and even 
the nephew did net present himself to claim 
his legacy. 


Will of John Frye 

Not infrequently fraudulent documents 
bear the physical evidences by which they 
can be successfully attacked. However, such 
evidence is frequently overlooked entirely ; 
the document is either not suspected or is 
not properly examined. The microscope, the 
camera, and special lighting facilities are 
often necessary to reveal indistinct evi- 
dence that otherwise would go unnoticed. 
This was true in the Frye case. 

John W. Frye lived in Sawtelle, Cali- 
fornia, at the home of a middle-aged widow 
to whom he paid $100°00 per month for 
his room and board. When Frye died he 
was survived by an aged mother and by 
brothers and gisters, with whom he had 
always been friendly. No will could be 
fouud, and it appeared the mother would 
inherit his life's savings, until the woman 
with whom Frye had boarded presented a 
will purporting to be written by Frye, which 
left alarge share of the estate to her. She 
stated she found the document ina note 
book in Frye’s coat pocket and that she 
had discovered it while searching his 
clothes. Frye’s family suspected this new 
instrument and so informed their attorney 
who employed an examiner of questioned 
documents to make a thorough cxamination 
of the purported will. ae 

When the case came -to trial the woman 
who presented the will took the witness 
stand told in detail about accidentally fnd- 
ing the document. She also testified as to 
the high regard Frye had for her and also 
that he had intended to do something for her. 

The contestants: relied upon the physical 
evidence discovered by the’ handwriting 
specialist who had carefully examined the 
document and who was prepared with enlarg- 
ed photographs to-demonstrate the. evidenco 
discovered. 
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Where there is a conflict in testimony the 
physical facts frequently point the way 
unetringly to where the truth lies. That was 
true in the Frye case. The will was 
holographic and appeared to some to be in 
the handwriting of John W. Frye. The 
signature looked consistent with the 
manner in which he formed the letters of 
his name. However, the microscope and 
special lighting facilities revealed tell-tale 
evidences of forgery that were irrefutable. 
Also photographic enlargements clearly dis- 
glosed that letters in ths body of the will 
were patched and the designs in some in- 
stances altered in an attempt to make them 
look similar to the genuine writing. Many 
of the letters were inconsistent in design 
with Frye’s handwriting. In every instance 
where the writing was dissimilar to his 
handwriting it was similar tothe writing 
of the beneficiary. If fact, when carefully 
analyzed, the mjorify of the writing more 
closely resembled her writing than Frye's. 
The signature and the date supplied con- 
vineing corroborative evidence that the will 
was a forgery. 

Frequently a forger takes greater pains 
with the signature than he does with the 
body writing. This is probably because he 
reasons that since the signature is the 
authenticating part of the document, it must 
be an accurate reproduction of the genuine 
signature. Sometimes the body of the docu- 
ment is written in afree hand imitation 
and the signature is traced. It is extremely 
difficult to trace a signature and at the 
same time give it the appearance of life 
and rhythm. ‘Usually a tracing is a slow, 
labored writing. 


In order to prove tothe contestants that 
the signature to Frye’s will was genuine, 
the beneficiary presented a letter which he 
had written to her. This letter bore the 
genuine signature of John W. Frye, and 
it was dated August 26,1934. The will was 
dated December 4, 1933. These two dates 
are important in connection with what 
follows. © 

The handwriting specialist testified that 
in his opinion the body of the will had not 
been written by Frye, and that the signature 
constituted a forgery by a tracing process. 


-. Furthermore, he testified that it was written 


after the letter dated August 26, 1934, had 
béen written. 

It is one thing to give a dogmatic opinion 
unsupported by reasons, and quite another 
thing to give convincing underlying rea- 
sons which led tothe opinion. Sometimes 
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the latter may amount practically toa de- 
monstration of the facts. 

The signature on the will dated Decem- 
ber 4, 1933, was a facsimile of the signature 
to the letter, dated August 23,1934. The 
similarity in size of writing, length of 
signature, and spacing of letters in those 
two signatures was far more similar than 
in any two genuine signatures of Frye. In 
common with other writers, Frye did not 
write signatures which were facsimiles of 
each other. He hada certain amount of 
natural variation in his writing. That 
natural variation was lacking in the signa- 
ture to the will. 

The paper on which the will had been 
written was very thin, easily lending itself 
to a tracing process. Being thin it also 
readily transmitted the writing pressure 
through it, so that if a direct tracing were 
attempted, an indentation would likely 
occur on the paper immediately beneath 
it from which the tracing was being made. 
That is exactly what happened in the Frye 
case. By throwing a strong side light on 
the signature to the letter of August 26, 
1934, indentations were revealed that exact- 
ly matched the strokes of the signature to 
the will. 

Moreover, as corroborative evidence that 
the will had not been written until after 
the letter of August 26, 1934, some depres- 
sions appeared just below the signature on 
the letter forming the date “December 4, 
1933," which corresponded in size, design, 
and spacing with the date on the will. This 
established the fact that at the time the al- 
leged will had been dated it was lying on 
top of the letter which supposedly did not 
come into existence until some nine months 
after the dating of the alleged will. 

The lack of Frye'’s handwriting charac- 
teristics in the body of the will, the tell- 
tale depressions forming the date, and the 
evidence of the signature having been 
traced, were a combination of physical facts 
which amounted to a virtual demonstration 
that the document was a forgery. The trial 
judge found in favour of the contesiants, 
and the will was denied probate. 

There has been much speculation about 
the so-called “perfect crime. It probably . 
has never been acccmplished. Certainly 
a spurious document does not lend itself 
readily to the triumph of crime. 
Just the opposite is usually true — the forged 
document rises to damn the perpetrator. A 
document is something tangible. It can 
be seen, it can be investigated, it can be 
studied under the revealing microscope, it 
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can be photographed by the aid of ultra- 
violet light or infra-red rays. If genuine, it 
will survive these tests; if not, it may be 
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exposed for what it is——Criminal Law and 
Criminology. 





RESULTING TRUSTS IN A BANKING ACCOUNT. 


The judgment of the Court of Appeal in 
the recent case of Harrods, Limited v. Tester 
|1937]2 All. E. R. 236; 81 Sov. J. 376, 
affords an able review of ihis branch of 
the law, and reminds us of the technical 
difficulties which arise when anyone 
places money belonging to them or allows 
money belonging to them to be placed in 
the bank to the credit of an account stand- 
ing in the name of any person other than 
themselves. The motives which can move a 
person to actin such a way are indeed 
various, and solicitors are often called upon 
to advise on the very difficult position 
which frequently follows upon such a course 
and it may be, therefore, that a review of 
this recent case, and of the earlier cases 
which form the basis of the legal princi- 
ples involved, will be of some service. 

The general law in the matter has its 
origin in what are known as “Implied 
Resulting Trusts,” and it might be clearly 
stated as follows: If property, securities 
or money are made over to or 
brought in the name of another, and the 
transaction bears no consideration, then there 
is a resulting trust in favour of such donor 
or such purchaser. To this general princi- 
ple there are certain apparent exceptions, 
namely, in the case of a transfer or pur- 
chase by a person in the name of his wife 
or child cr other person in respect of 
whom the donor or purchaser has placed 
himself in the position of being in loco 
parentis. The basis of these exceptions is 
that the court have taken aocount of the 
blood or other relationship between the 
parties and have held that natural love 
and affection provide the consideration 
necessary to make the transfer complete. 
Some jurists have put the same thing in 
another way by saying that the relationship 
of the parties raises the - presumption of 
the intention to benefit the person concern- 
ed. But the matter is covered by so 
many authorities that it cannot now be 
held in doubt. 

The law is fully set out in the leading 
case of Dyer v. Dyer (1788), 2 Cox 92, in the 
judgment of Chief Baron Eyre, as follows: 
“The clear result of all the cases, without 
a single exception, is that the trust ofa 


legal estate, whether freehold, copyhold or 
leasehold, whether taken in the nameg of 
the purchasers and others jointly, or in 
the names of others without that of the 
purchaser; whether in one name or several; ° 
whether jointly or successive—results to 
the man who advances the purchase money. 
This is the general proposition, supported 
by all the cases, and there is nothing to 
contradict it and it goes On a strict 
analogy to the ruleof the common law, 
that where a feoffment is made without 
consideration, the use results to Ahe 
fecffor. It is the established doctrine of 
a Court of Equity, that this resulting trust 
may be rebutted by circumstances of 
evidence. The cases go one step further 
and prove that the circumstance of one or 
more of the nominees being a child or 
children of the purchaser, is to operate 
by rebutting the resulting trast it has 
been determined in so many cases that 
the nominee being a child shall have such 
operation as a circumstance of evidence, 
that we should be disturbing the land- 
marks if we suffered either of these pro- 
positions to be called in question, namely 
that such circumstance shall rebut the 
resulting trust, and that it shall do so as 
a circumstance of evidence. T think it 
would have been a more simple dcctrine, 
if the children had been considered as 
purchasers for a valuable consideration. 
Natural love and affection raised the use 
at common law. Surely, then, it will 
rebut a trust resulting to the father. 
It had also been adequately stated in 
the ealier case of Grey v. Grey and Others, 
Finch Reports (1677). 338: “The court dec- 
lared, that it was a preferment for the 
son, and not a trust; because between 
father and son, the blood is sufficient 
consideration to raise a use to the son, 
therefore, this case differs from the 
case where a purchase ismade in the name 
of a stranger; forin all cases whatsoever 
where a trust shall be between the father 
and son, contrary to the consideration and 
operation of law, the same ought to appear 
upon very plain and coherent and binding 
evidence; and not by any argument or Im- 
ference from the father’s continuing in pos- 
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„session and receiving the profits, which some- 
‘times the son may not in good manners 
contradict, especially where he is advanced 

ebutin part; and if such inferences had not 
be made by the father’s preception of 
profits, it shall never be made from any 
words between them in common discourse ; 
for in those there may be great variety 
and sometimes apparent contradiction. 
Therefore, where the proof is not clear 
and manifest, this court ought to follow the 
law and it is very safe to do so. Now 
where there is no clear proof of any 
trust between the father and son, the law 
will never imply a trust because the 
natural consideration of blood and the 
obligation which lies on the father in 
conscience to provide for his son are 
pred6minant end mustoverrule all manner 
of implications.” l 

So, also the case of a transfer to or pur- 
chase in the name ofa wife is covered by 
the judgment in the case of In re Eykyn’s 
Trusts, 6 Ch. D. 115, where Malins, V. O., 
says: “The law of this court is perfectly 
settled that when a husband tranfers 
stock or other property into the name of 
his wife only then the presumption is that 
it is intended as a gift or advancement 
to the wife absoultely at once, subject to 
such maritali control as he may exercise... 
Therefore, if this stock had been put into 
the name of Mrs. Eykyn alone, the result 
wotld have been that the law would presume 
that an advancement or provision for the 
wife was the object of the husband unless 
there was evidence to rebut the pre- 
sumption.” < 

The question as to when one person has 
placed himself in the position of being 
“in loco parentis" to another is very difficult 
to determine and depends upon the facts 
of each particular case. The principles 
ofthe matter were thus stated by Jessel, 
Master of the Rolls, in the case of 
Bennett v. Bennett, 40 L. T. 378: “The 
dcctrine cf equity is when one person 
Stands in such a relation to another that 
there is a moral obligation on the one to 
provide forthe other and there is an in- 
vestment by the one in the name of the 
other, or in their joint names, of an 
amount to constitute scmething like a 
provision fer that other, a presumption 
arises of an intention to discharge that 
obligation. The presumption of gift arises 
from the moral obligation to give. This 
principle reconciles all the cases upon the 
subject but one; and it is well established 
that a person, not the father of a child, 
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may put himself ‘in loco parentis’ and so 
incur the obligation as if he was the 
father. But what does the term ‘zn loco 
parentis mean? I cannotdo better than 
apply the definition of Lord Eldon in 
Ex parte Pye, 18 Ves. 140, referred to and 
approved by Local COottenham in Powys v. 
Mansfield, 3 My, & Or. 359. Lord Eldon 
Says, it is a person ‘meaning to put 
himself in loco parentis—in the situation of 
the person described as the lawful father 
of the child.” Upon this Lord Cottenham 
observes: ‘But this definition must, I 
conceive, be considered as applicable to 
those parental offices and duties to which 
the subject in question has reference, 
viz. to theoffice and duty of the parent to 
make provision for the child; the office 
and duties of a parent are infinitely 
various, some having no connection what- 
ever with making a provision fora child, 
and it would be most illogical, from the 
mere exercise of any such offices or duties 
by one not the father, to infer an intention 
of such person to assume also the duty 
of providing for the child.” So that a 
person ‘tn loco parentis, means a person 
taking upon himself the duty of a father 
in making a provision for Lisclild. It is 
clear, therefore, that the presumption arises 
from the obligation, and the dcctrine can 
have reference only to the father’s obli- 
gation to provide for his child and 
to nothing else. There is no necessity io 
prove the father’s obligation, for that arises 
from his being the father. In the case 
of the father you have only to prove that 
ke is the father; in the case, however of 
a person ‘in loco parentis’ you must show 
that he took the obligation on himself.” 

It will be seen therefore that the prin- 
ciple ‘attaches to circumstances where one 
person has assumed the performance of 
parental obligationsand duties in respect 
of another. Mere kindness or advances to 
such a person would not, it lis submitted, 
be sufficient, as Wood, V. ©. said in 
giving judgment in the case of Tucker 
v Burrow, 34 L.J. Ch. 480: “It is illogical 
to suppose that because a man educated a 
child, therefore he intended to give that 
child a fortune.” A similar view is express- 
ed in the early case of Powys v. Mansfield, 
3 My. & C. 366. 

Sach then isthe general principle of the 
law, namely, a transfer to or purchase in 
the name of another raises a resulting trust 
in favour ofthe transferor or donor except 
in the case where the donee or transferee 
is a wife or child ofthe donor or onein 
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respect of whom the donor stands in the 
position of being “in loco parentis“ and 
in which case a presumption of gift arises. 

It will be noticed that the case of Dyer 
_v. Dyer, cited above, referred only to real 
estate, but the same principle and the 
same considerations apply to personal 
estate of every nature (In re a Policy 
[1902] 1 Ch. 282). And so itis that the 
same principles and these alone govern 
cases in which consideration requires to 
be given to moneys belonging to one per- 
son which have ,found their way into the 
banking account of another. 

But from the circumstances set out above 
a presumption only arises in each case 
and this is seen to be very clear from 
three decisions, each of which deal with 
banking accounts. The first is that of 
Marshal v Crutwell, 20 L. R. Eq., 328, where 
it was held on consideration of all the 
facts that the presumption had been re- 
butted and that what had been done, 
namely, the transferring of the banking 
account from the name of the 
husband into the joint names 
of himself and his wife, had been done 
for convenience only. The Master of the 
Rolls, Sir G. Jessel, at p. 329, says: “As 
I understand it the law is this: The 
mere circumstance that the name of a 
child or wife is inserted on the occasion 
of a purchase of stock is not sufficient to 
rebut a resulting trust in favour of the 
purchaser if the surrounding circumstances 
lead to the conclusion that a trust was 
intended. Although a purchase in the name 
of a wife or child, if altogether unexplain- 
ed, will be deemed to bea gift, yet you 
may take the surrounding circumstances 
into consideration, so as to say thatit is 
a trust, not a gift. So in the case of 
a stranger, you may take the surrounding 


circumstances into consideration, so as to. 


say that apurchasein his nameis a gift 
and nota trust.” 

Again, in the case of In re Howes, 21 
T. L. R, 501, where a lady had placed a 
sum of money on deposit at the bank in 
the name of herniece. The lady kept the 
deposit note until her death and her niece 
had no knowledge of the deposit. On her 
death the question arose as to whether or 
not there had been a gift to the niece. 

The question of “in loco parentis” did not 
arise, and it was held that there was no 
circumstance which would prevent the 
operation of the well settled rule of law, 
that a transfer from one person to another 
without consideration raised a resulting 
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was held that the moneys belonged to the 
estate of the deceased, and that there had 
been no gift. 

Then comes the case of Harrods, Limited 
v. Tester (1937), 2 All E. R. 236, in which 
the Court of Appeal considered the fol- 
lowing set of circumstances: A judgment 
had been obtained by Harrods, Limited, 
against a wife for goods supplied, and the 
plaintiffs attempted to enforce the jtdg- 
ment against a banking account in her 


name. The debtor's husband came forward, 


and proved that he had opened the ac- 
count in his wife's name, and that he had 
paid all ihe moneys into the account and 
that those moneys belonged to him. The 
account had been used for the payment 
of domestic and other accounts. The wife 
had given the husband an authority to 
draw on the account, and had always obtain- 
ed his consent before withdrawing any 
moneys herself. l 

The matter first came before the Master 
in Chambers, who held that the account 
was not attachable. The matter then went 
to the Division Court where it was held 
that the account belonged to the wife, 
and that the moneys were capable of being 
attached. On appeal it was held that upon 
consideration of all the facts, there was 
a resulting trust in favour of the husband, 
in other words, the presumption of a 
gift in favour of the wife had been suffi- 
ciently rebutted. Lord Wright, M. R., 
says, at p. 239; “It is true that where, 
as ina case of this nature, the husband 
has paid moneys into an account in his 
wife's name. there isa ‘prima facie’ pre- 
sumption of a gift or provision of an 
advancement in favour of the wife. It is, 
however, equally clear that thatis only a 
‘prima facie’ presumption, aud that tne 
Court is bound to investigate all the facts 
of the case in order to ascertain whether 
there has been sucha gift, or whether in 
truth the case is one of a resulting trust in 
favour of the husband, so that the money 
in equity is the money of the husband. I 
have taken the case of a husband” and 
wife, but of course the same question may 
arise in different relationships. In this case 
the money, being that of the husband, 
would remain his money. If he had put it 
in someone else’s name, there would then 
‘prima facie’ be a resulting trust for him. 
Where, however, the position is, as here, 
between husband and wife, the presump- 
tion fallsin the other direction. Then, 
again, the facts have to be ascertained „to 


“ 
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see whether that presumption is to receive 
effect, or whether, motwithstanding that 
presumption, thereis still a resulting trust 
in favour of the husband. On an exami- 
nation of the facts of this case,I confess I 
feel no doubt that thisis one of the cases 
in which there is a resulting trust in favour 
of the husband.” ` 

Then Lord Romer, L. J., says,- after 
setting out the facts, at p. 241: “although 
when a husband pays money intoa bank- 
ing account standing in the name of his 
wife, in the absénce of any explanation, 
it must be taken that the husband has 
madea gift of the money tothe wife, the 
presumption in favour of a gift is easily 
removed. As one knows, it is Very common 
for the husband to open and maintain-a 
banking account in his wife's name, for the 
purpose of 
to. be paid more . conveniently. 
evidence given in this case makes 
plain what took place here. The account 
was opened and maintained in the wife’s 
name; the three sums thatI have men- 
tioned were paid intothat account for pur- 
poses of convenience in order that the 
wife might, without having to resort to 
the husband from time to time, pay the 
domestic accounts. In my opinion, there- 
fore, the presumption in-favour of a gift 
to Mrs. Tester has been displaced, and 
the moneys standing to the credit of the 
wife remain the property of the husband 
and notthat of the wife.” , 

It might be said thatthe law now ap- 
pears to be well settled and that it is a 
question for the Court in each case to de- 
cide on the facts before them as to whom 
the money belongs. It is in this respect 
that the decision of Harrods, Limited v. 
Tester is of importance, as it does show 
what weight of evidence is required to re- 
but a presumption. a 

The same case is also of value in cone 
sidering the question of motive. There is 
andalways must bea motive of some sort 
for placing moneys into the banking account 
of another person and it would appear that 
the Court is not concerned as to what the 
reason or motive was in any particular 
case, so long asthe motive is not unlawful. 
In the case of Gascoigne v. Gascoigne [1918] 
1 K. B. 223, the Court held that the sole 
purpose for the transfer was to defeat 
creditors andin those circumstances the 
husband was not allowed to set up his 
own fraud to rebut the presumption which 
otherwise would have arisen. Inthe case 
of Harrods, Limited v. Tester the motive 
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was two-fold. Firstly, a matter of conve- 
nience (like Marshal v. Crutwell), and 


secondly, the husband was a bankrupt who. 


had only recently received his discharge. - 


The question of motive was raised in 


Harrods, Limited v. Tester, but the Court 
held that sucha motive was not fraudu- 
lent and, therefore, except from the point of 
view of evidence, the Court was not con- 
cerned. 
Mention should also be made of the type 


g ‘ 


of evidence which is admissible to rebut 


a presumption. It was said in the case of 


Jeans v. Cooke, 24 Beav. 521, that: “the”. 


evidence onght to be contemporaneous, or 


nearly so, because subsequent acts or sub-" 
sequent declarations by a father will not — 
enable him to convert an advancement for ` 
his son into a beneficial purchase for him- © 


self. This principle, of course, doss not 
apply to subsequent acts and declarations 
of the son, which may he of use for the 
purpose of showing that he considred him- 
self only to be a trustee.” 

In Lamplugh v. Lamplugh, 1 P. Wms.112, 
it was said: “that parol evidence should 
be admitted toshow the intention of the 
father that this conveyance was for the 
benefit and advancement of the younger 
son ; because it concurred with the conve- 
yance, and was only to rebut a resulting 


trust, and as to the father's taking the. 


profits during his life, that could be no 
evidence of a trust for him, for it must be 


intended to have been done by him as` 


guardian to his son.” 

So again in the case of Stock v. McAvoy, 
15 L. R. Eq., where Sir John Vickers, V.-O., 
says, at p. 59: “where a father purchases 
property in the name of his son, without 
making any formal declaration of trust, it 
is eithera giftto his son absolutely or 


- he is trustee for his father. If ason is a 
“trustee at all heis wholly a trustee; but 


the strong presumption of law is that he is 
not a trustee at all; and it can only be 
displaced by evidence. In this case the 
father and son are both dead, and the 
admissible evidence consists of contempo- 
raneous statements and acts and of subse- 
quent statements of either of them against 
the interest of the party making them.” 
There is only one other poiut and that is 
that although, as has been stated above, 
airansfer from a father to a son raises the 
presumption of intended giit to that son, 
yet the same presumption does not arise in 
the case of a transfer froma mother to a 
son (In re De Visme, 33 L. J. 333). It must 
be pointed out, however, thatin the case 
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of Bennett v. Bennett (vide supra), the the case ofa stranger. In such a case very 
Master of the Rolls in giving judgment little evidence is watned beyond relation- 


said: “that in the case of a widowed mother ship."—The Solicitors’ Journal. 


it is much easier to prove a gift than in 


Extracts from Contemporaries. 


Plaster Casts of Perlshable Evidence. 

In Staté v. Weston, 64 Pac. (2d) 
536 (Ore., 1937), the prosecution introduced 
in evidence a plaster cast -of the arm of a 
homicide victim for the purpose of de- 
monstrating the effect of certain gunshot 
wounds. To the admissibility of such evi- 
dence the defendant objected, and for the 
following reasons: (1) Recourse to the 
cast was unnecessary, because witnesses 
could correctly describe the wound without 
such assistance; (2) After certain blue dots 
Were placed on various parts of the cast 
to indicate the wound areas the cast was no 
longer a true representation of the deceased's 
arm ; and (3) the cast constituted a grue- 
some object and, was. therefore, prejudicial 
to the defendant's interests. Upon appeal, 
the Supreme Court of Oregorn?.disposed of 
the first contention by stating’that the use- 
of the cast “must have conveyed to the 
jury a better understanding of the evi- 
dence than mere words could have afforded.” 
As to the second basis for the objection the 
court stated: “Without the blue markings 


one unfamiliar with casts would have ex-. 


perienced difficulty in locating the wound 
indication and might have been deceived 


é e 
by the air bubble holes. In our examina- 
tion of the cast, we have noticed that some 
of the wounds, as represented upon the 
cast, are very shallow and, therefore, difficult 
to discern. The jury was amply informed 
that the sole purpose of the blue dots was 
to indicate the presence of the wound. Since 
the jurors could rightfully look at the in- 
dications of the wounds, we cannot under- 


ae * 


Stand how the help which these small dots 


gave them in locating the wounds could 
have prejudiced any interest properly 
claimed by the defendant.” In response 
to the third contention the court stated that 
if was clearly satisfied that the cast served 


a permissible purpose and not one of. 


prejudice. “The cast, in our opinion,” 
stated the court, “while not pleasing to the 
eye, possesses little of a gruesome nature 
and isnot more obnoxicus than would be 
any model, cast, or photograph showing the 
results of a brutal act. Since the cast 
could very effectively help the jury in 
arriving at a correct understanding of the 
facts, they were not to be denied this help 
because the cast's appearance was not agree- 
able.”-—Criminal Law and Criminology. 
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‘News to Him, T00.—Policeman (in 
Court): I am sorry, Mr. Blurpus, that I 
arrested you for kissing a woman in the 
park. J didn't know it was your wife.” 


Blurpus :, “Oh, that's all right. Until 
you flashed the light into her face I didn’t 
know it, either.”"——-Case and Comment. 


aici io Be 


Humour. 


Diplomatic Editor Doubles Circula- 
tion in Two Weeks.—“‘An editor recently 
stated that he had been kissed by the most 
beautiful married woman in town and prao- 
mised to publish her name in the first issue 
of the paper next month. In two weeks 
the circulation doubled. Then the editor 
naméd his own wife.”—Case and Comment. 
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1937 
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ae [The Editors do not hold themselves responsible for the views expressed by contributors.) 


. "DEFAMATION AND THE RIGHT-THINKING MAN 


The recent decision of the Court of 
Appeal in Byrne v. Deane (noted ante, p. 
295; (1937) 1 K. B. 818) raises once, again 
the difficult problem of the class of person 
-fo whom matter must be published in 
order to found an action for defamation. It 
will be remembered that in Byrne v. Deane 


the plaintiff Byrne complained that he had”. 


been libelled ina lampoon put upon the 
wall: of a golf club house, of which the 
sting was contained in the words :’ 
"But he who gave the game away 
P May he byrnn [sic] in hell and rue the 
ay.” 


The“game” referred to-.was certain 
illegal gambling machines which had been 
removed atthe request of the police. In 
his innuendo the plaintiff alleged that the 
meaning of the words in question was that 
he had informed the police of the 
machines and that he had thereby been 
guilty of underhand disloyalty to his 
fellow-members of the club. 

__In reversing Mr. Justice Hilbery all 
three judges of the Court of Appeal were 
of opinion that -to say that a man had given 
‘information tothe police that a crime was 
being committed could not be defamatory. 
Lord Justices Slesser and Greene were, 
therefore, of opinion that the words were 
not defamatory. Lord Justice Greer thought 
that the innuendo that the plaintiff had 
been guilty of underhand disloyalty to his 
fellow-members was established, and in 
the circumstances the ground upon which 


N this allegation. was based, namely, thé:.- 


giving of—information to the police, did 
not prevent it being defamatory. THe 
question of whether the defendants had in 
fact published the alleged libel was also 
considered, butit is irrelevant to the pre- 
sent topic. 

Ib is clear from the argument for the 
appellantin Byrne v. Deane, from the cases 
cited and from the judgment of Lord 
Justice Slesser, that the Gourt of Appeal 
were affirming, the principle established in 
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Opinion the court can recognise. 


the Irish case of Mawe v. Piggott (1869) I. 
ER. 4, C. L. 54) that'to make words libellous 


. the implication must be one tending to 


bring the plaintiff into hatred, ridicule or 
contempt with asociety whose standard of 

-In Mawe v. Piggott Mawe was the parish 
priest of Tralee, .and the defendant wrote 
and published of him thathe was an in- 
former against, certain Irishmen who were 
guilty of political crimes. Mr. Justice 
Lawson, in giving the judgment of the 
Irish Court of Common Pleas, at p. 62 of the 
report said: “Mr. Heron, however, argued 
that amongst certain classes who were 
either themselves criminal, or who sympa- 
thised with crime it would expose a per- 
son to great-odium to represent him as an 
informer or a prosecutor, or otherwise aid- 
ing in the detection of crime; that is quite 
true but we cannot be called upon to 
adopt that standard. The very circum- 
stances which will make a person be re- 

arded with disfavour by the criminal 

lasses will raise his character in the esti- 
mation of right-thinking men. We can 
only regard the estimation in which a man 
is held by society generally.” 

‘This decision is clear creates no difficutly, 
and .is; it is submitted, correct, although it 
may-be observed that in Scotland the Court 
of Session in Graham v. Ray (1851, 13 Dun- 
lop,634) and Winn v. Quillan (1899, 2 F 
322) decided that tocall a man an informer 
was “relevant” to support damages for 
defamation, and the plaintiffin each case 
was accordingly admitted to proof. 

There is, however, a considerable body 
of judicial opinion -to the effect that “Lf 
the words only tend to bring the plaintiff 
into odium...with a particular class or sec- 
tion of society they are not libellous” 
(Gatley, Law of Libel and Slander, 2nd edit. 
p. 15), irrespective of whether the parti- 
cular class or section is one whose standard 
of opinion the courts can recognise. 

This view is consistent‘ with the old de- 
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-= claration for libel. Thus in Thorley v. 

Lord Kerry (1814, 4 Taunt. 355) the decla- 
ration reads: ‘The plaintiff has been and 
is greatly injured in his good name, fame 
and credit and brought into public scan- 
dal, infamy and disgrace with and amongst 
all his neighbours and other good and 
worthy subjects of the realm.” 

Nevertheless there is no decision precisely 
in point, although a number of cases have 
come near to establishing it and a number 
of dicta support it. 


Thus in Clay v. Roberts (1863,8 L. T. 


Rep. 397) aletter in the Lancet stated that 
a medical practitioner met homoeopaths 
in consultation, which according to the 
inducement was considered improper and 
disgraceful by the great majority of medical 
practitioners. The Court of Exchequer did 
not decide the case onthe basis of whe- 
ther the opinion of the majority of medical 
practitioners was one, the court could recog- 
nise but on the basis, according to Chief 
Baron Pollock argumento, that the alleged 
libel imputed “merely a breach of protes- 
sional etiquette’ and the declaration was 
accordingly bad. 

In Miller v, David (1874, 30 L. T. Rep. 
58; L. Rep. 9C. P. 118) the plaintiff, who 
was a working stonemason, complained 
that he had been called a “ringleader of 
the. nine hours system,” and thatthe de- 
fendant also said of him that he “has ruined 
the town by bringing about the nine 
hours - system, and he has stopped several 
-good jobs from being carried out, by being 
the ringleader ofthe system.” The court 
whose judgment was delivered by Lord 
Coleridge, O. J. decided that, in order to 
succeed, the plaintiff must establish as 
a. matter of law “that a statement false 
and malicious made’ by one person in re- 
gard to another whereby the other might 
probably, under some circumstances, at 
the hands of some persons, suffer 
damage, would ifthe damage resulted in 
fact, support an action for defamation” ; 
and the plaintiff, not having established 
this, must fail. 

Why,in Miller’s casethe court were not 
prepared to hold the words capable of a 
defamatory meaning appears from the follow- 
-ing interchange between counsel for the 
plaintiff and the bench (reported 30 L. T. 
Rep. p. 59). 

Mr. Justice Brett: “Suppose a judge 
were to direct a jury thus: ‘The defen- 
dant has said this to the employer of the 
plaintif. He knew it would cause the loss 
of the plaintiff's situation. He said it with 
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intent that the plaintiff should lose his 
situation, He said it, and the plaintiff did lose 
his situation. The words are of such a kind 
that you may think them to convey praise 
and not blame, still you must find for the 
plaintiff.” Would that be a right decision ?” 
Counsel: “Yes,” 

Later on Mr. Justice Denman is reported 
as saying: “Suppose that ina Jewish 
quarter of the city, one said ofa Jew, ‘He 
is a Christian.” Would that be slanderous?” 
Oounsel: Yes. ” 

Lord Coleridge, C. J.: “The statement 
complained of must be calculated to bring 
the plaintiff into public hatred and odium 
not merely with a particular set of men but 
generally with mankind.” 


Counsel : “Not necessarily with the whole. 


public, but with a substantial section of it.” 


Mr. Justice Brett: “I have always 
thought that the reasonable people who 
must be influenced by it are the jury.” 

Counsel's view was not acceptable, for 
after the passage quoted from the judgment, 
the learned Chief Justice goes on to say 
that the words complained of could not 
under many circumstances and at the 
hands of many people, do the subject of 
such statements any damage at all. The 
case, therefore, comes near to deciding the 
proposition enunciated by the late Mr. 
Gatley. 

In Miller v. David, the words were 
alleged to have been spoken to the plaintiff's 
employer, who discharged him. In fact the 
Conditions postulated by Mr. Justice Brett 
were fulfilled. 

The case of Mycroft v. Sleight (1921, 125 
L. T. Rep. 622) is interesting because - of 
the ingenious way in which the laté Mr. 
Justice McCardie got over the difficulty of 
deciding this point. The slander there was 
to the effect that a trades unionist who 
had voted for a strike, had during the 


strike attempted to get work from an < 
Mr. Justice McCardie at p. 623 . 


employer. 
of the report says: “In what minds is it 
that a reputation must have been diminish- 
ed? To what persons is it that the plain- 
tiff must have been brought into odium, 
ridicule or contempt? Itis obvious that 
some standard must exist from which and 
by which to measure injury to reputation. 

The learned Judge later, at p. 624, quotes 
the observations of Lord Justice Farwell in 
Leetham v. Rank (1912, 57 Sol. Ja, p. 111), 
namely: “It isnot enough to prove that 
the words spoken rendered the plaintiff 
obnoxious to a limited class. . . it should 
be proved that the words produced a bad 


4 


4 


1930 


impression on the midds of average reason- 
able men.” And at p, 886, Mr. Justice 
McCardie sums up the authorities as seem- 
ing to show “that the words complained 
of must be such as would injure the plain- 
tiff's reputation in the minds of ordinary, 
just -and reasonable citizens.” The learned 
judge, however, avoids- the necessity of 
deciding the embarrassing question of whe- 
ther “those who support trades unions are 
“ordinary just and reasonable citizens” by 
deciding that what was really involved was 

charge of underhand disloyalty or 
hypocrisy, which was as defamatory of a 
trades unionist as itis of any other man. 
Had the accusation been of mere dis- 
obedience to the order of his union, the 
judge would apparently have decided this 
point differently (see 125 L. T. Rep. p. 625). 

In Tolley v. Fry (142 È. T. Rep: 270, at 
p. 274; (1930) 1 K. B. 467) Lord Justice 
Greer says: “Words are not defamatory 
unless they amount to an attack on a man’s 
reputation or character—they must tend to 
disparage him in the eyes of the average 
sensible citizen. Words are not action- 
able as defamatory, however much they 
may damage aman in the eyes of a section 
of the community, unless they also amount 
to disparagement of his reputation in the 
eyes of right-thinking men generally. To 
write’ or say of a man something that will 
disparage him in the eyes of a particular 
section of the community, but will not affect 
his reputation in the eves of the average 
right-thinking man, is not actionable within 
the law of defamation”: in support of which 
the Lord Justice cites Miller v. David and 
Mawe v. Piggott. i 

The judgment of the Court of Appeal 
was reversed in the House of Lords (145 L. 
T. Rep. 1; (1931) A. 0. 333), but this aspect 
of the case was not considered. 

In the United States, although there are 
certain decisions following the trend of the 
English authorities, there is a decision of 
the United States Supreme Court, in which 
the judgment was delivered by that great 
master of the common law, Justice Oliver 
Wendell Holmes, and in which it was decid- 
ed that to disparage a person in the estima- 
tion of a section of the community is action- 
able. The case was that of Peck v. Tribune 
Company (1909, 214 U. S. 185). The libel 
consisted in the publication of the plaintiff's 
photograph in the Chicago Sunday Tribune, 
with the following puff for a brand of 
whiskey : “Nurse and Patients Praise 
Duffy'’s—Mrs. A. Schuman, One of Chicago's 
- Most Capable and Experienced Nurses; 
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Pays an Hloquent Tribute to the Invigorat- 
ing Life-giving and Curative Propertes of 
Duffy's Pure Malt Whiskey.” Then in 


quotation marks, as having apparently. been ` 


said by the plaintiff, come the words: 


“After years of constant use of your Pure - 


Malt Whiskey both by myself and as given 
to patients in my capacity as nurse, I have 


no hesitation in recommending it. . . ” The - 


plaintiff alleged that she was not Mrs. 
Schuman, was not a nurse, and was a total 
abstainer from whiskey and all spirituous 
liquors. 

The Supreme Court, reversing the Circuit 
Court of Appeals, and the trial judge 
decided that the plaintiff's testimony should 
be admitted. 

J oe Oliver Wendell Holmes said, at 
p. 190: 
would hurt the plaintiff in the estimation 


“If the advertisement obviously ` 


of an important and respectable part of the. 


community, liability is not a question of a 
majority vote. 

We know of no decision in which the 
matter is discussed upon principle. . But 
obviously an unprivileged falsehood need 
not entail universal hatred to constitute a 
cause of action. No falsehood is thought 


about, or even known, by all the world. No ` 


conduct is hated by all. That it will be 


known by a large number, and will lead- 


an appreciable fraction of that number to 


regard the plaintiff with contempt, is 


enough todo her practical harm. Thus, if 
a doctor were represented as advertising, 


the fact that it would affect his standing : 


with others of his profession, might make 
the representation actionable, although ad- 


vertising is not reputed dishonest and seems ` 


to be regarded by many with pride”: (sée 
ma v. The Picayune, 115, Louisiana, 
978). 

In the last-named case a glowing ac- 
count of a cure by a doctor was held capable 
of a defamatory meaning in that it might 
be considered as an advertisement. The 
court, however, thought this might be re- 
garded as reprehensible by the publie at 
large ; so that they adopted the attitude 
taken by Mr. Justice McCardie in Myeroft's 
case. 

The English cases and Mawe v. Piggott 
were not referred to in Peck v. The Tribune 
Company, 

It is suggested that 
adopted in Peck's case are far more in 
harmony with the general law of defama- 
tion than these enunciated in the dicta 
cited above. This does not mean that it is 


suggested that Mawe v. Piggott and Byrne ` 


the principles’ 


- 


x 


FO .. 


v. Deane were wrongly decided. It is one 
thing to say that the opinion of those who 
sympathise with crime should be disregard- 
ed; itis another to say that the opinion of 
a man’s professional colleagues, business 
friends or fellow-workers should be ignored. 
Many may think that aman who puts his 
reputation amoung his colleagues before 
his reputation among the public at large is 
a manof high principle, yet the law, if 
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the above-cited dicta correctly represent 
it, takes the opposite view, and indeed. will 
not protect a man's reputation among his 
colleagues at all, unless their views coincide 
with that of the general public. It does 
not end there, fora barrister’s reputation 
among solicitors, a. consultant's among 
practitioners, and a workman’s among em- 
ployers, will be equally unprotected by the 





PRIVILEGED OCCASION AND “COMMON INTEREST.” 


The recent quashing, in Rex v. Rule (ante, 
p. 416), by the Court of Criminal Appeal, of 
the conviction of an appellant who had been 
charged with publishing a defamatory libel 
and been ordered to be bound over for 
twelve mouths, adds yet another to the 
long list of authorities dealing with the 
question of privilege. 

The point to which it is desired to draw 
our readers’ attention in the following 
article, and to which our review must, owing 
to the magnitude of the subject, be restrict- 
ed, concerns the requirements of the 
“common interest” which must exist be- 
tween the writer of the alleged libel and the 
person to whom itis addressed in order 
that the defence of privilege may succeed. 
“This common interest,” it is stated in 
Fraser on the Law of Libel and Slander 
(7th edit., p. 152), “may be in respect of very 
varied and different matters; indeed, the 
only limitation appears to be that it should 
be something legitimate and proper, some- 
thing which the courts will take cognisance 
of, and not merely an interest which is due 
to idle curiosity or a desire for gossip.” 

For the law on the subject reference may 
be made, inter alia, to the decision of the 
Court of Exchequer in Toogood v. Spyring 
(1 C. M. & R. 181), and the decision of a 
Court of Queen's Bench in Harison v. Bush 
(5 E. & B. 344). In the latter the law is 
enunciated by Lord Campbell, C. J. in the 
following terms: “A communication made 
bona fide upon any subject-matter in which 
the party communicating has an interest, 
orin reference to which he has a duty, is 
privileged if made to a person having a cor- 
responding interest or duty, although it 
contains criminetory matter which, without 
this privilege, would be slanderous and 
actionable.” 

Such an interest must, therefore, be 
shared by the person publishing the libel, 
and the person to whom it is published. 


Moreover, it ig not, as is shown by the 
decision in Hebditch v. MacIlwaine (70 LT, 
Rep. 826; (1894) 2 Q. B. 54); sufficient that 


‘the maker of the statement honestly and 


reasonably believes that the person to whom 
it is made has such a duty or interest. 

The dispute in the case last named arose 
out of a letter sent by ratepayers to a board 
of guardians, to which the plaintiff had 
recently been elected, containing defamatory 
matter to the effect that the plaintiff had, 
when a candidate for the office of guardian, 
as Lord Esher, M. R. puts it, “been guilty 
of treating.” The learned Master of the 
Rolls was not prepared to say that the 
defendants had not an interest or duty in 
connection with the subject which they thus 
brought before the guardians. “On the 
contrary,” he continues, “I am inclined to 
think that they had an interest in the matter. 
They were electors, and had an interest in 
having the office filled by a person properly 
elected. Then the position of the board of 
guardians, to whom the defamatory matter . 
was published, had to be considered [by the 
trial Judge]. They had no interest in the 
matter, as it seems to me, and...no duty or 
power to take any action upon the com- 
munication made to them.” In those 


circumstances, it was held, the occasion was P 


not privileged. 

Nor could a belief on the part of the 
defendants that the board of guardians had 
such a duty or power, or interest, affect the 
matter. “Icannot, Lord Esher said, “see 
how the belief of the defendants, who have 
made a mistake, and have published a libel 
to persons who have no interest or duty, or 


power in the matter, can affect the 4 


The belief of the defendants might have 

bearing on the question of malice; if it-be 
assumed that the occasion was privileged, 
the belief of the defendants might be strong 
to show that the communication was privileg- 
ed, as being made without malice, 


but £ do. 


4 


1987. 


not think it has anything to do with the 
question whether the oceasion was privileg- 
ed.” YA. = 


Watt v. Longsdon (142 L. T. Rep. 4: (1930) 
l K. B. 130) isan authority for the comple- 
mentary proposition that itis not sufficient 
that the person to whom the communication 
is made has an obvious interest in the 
matter published, to render the occasion 
privileged, but that the person making the 
communication must have an interest in the 
matter communicated, or that there must 
be a duty—legal, moral, or social—to make 
the communication incumbent on the person 
making it towards Lhe person receiving it. 
In such a case the recipient's interest is not 
of itself sufficient to-give rise to the 
privilege; it is, to quote Lord Justice Greer's 
words, “that interest plus the correspond- 
ing social duty which arises in the circun- 
stances of the case by reason of the nature 
of the interest,” and caution must be 
observed in reading Lord Justice Lindley's 
words in Stuart v. Bell (64 L. T. Rep. 633; 
(1891) 20. B. 341, 347) to the effect that if 
the circumstances bring a judge to the 
Opinion that the communication was made 
in the discharge of some social or moral 
duty, or on the ground of an interest “in the 
party making or receiving it,” then, if the 
words passin the honest belief on the part 
of the persons writing or uttering them, he 
is bound to held that the action fails. Oon- 
sideration of space preclude reference to 
further authorities or amplification of the 
many points involved. sufficient will have 
been said, however, to indicate each branch 
of the rule relating to the common interest 
which must be shared both by com- 
municator and the person to whom the 
communication is made, while reference to 
the authorities cited will provide a cone 
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venient starting point for further investiga- 
tion. 

In conclusion, a few words must be added 
in regard to Rex v. Rule, which deals with 
the relationship between member of Parlia- 
ment and constituent in this connection. ° 
The communication in question, which 
contained reflections on a member of the 
Southampton borough police and on a 
justice of the peace for the borough, was 
made toone of the members of Parliament 
for that division. 

It was conceded in argument that the 
appellant, as an inhabitant and elector of 
the locality, had an interest in the subject- 
matter of the libels, and Lord Hewart, O. J. 
intimated that in the absence of any finding 
that the appellant was actuated by malice 
the court was bound to assume for the 
purpose of its judgment that, although the 
libels were wholly untrue, the appellant 
honestly believed them to be true, and, in 
publishing them, was not influenced by 
any wrong or indirect motive. On that as- 
sumption he was entitled to be acquitted 
if the communication fell within the above 
quoted legal canon adopted by the court in 
Harrison’ v. Bush. The conclusion of the 
court is expressed by the learned Lord 
Chief Justice in the following terms: “It 
is sufficient for the purpose of this case to 
say that, in our judgment, a member of 
Parliament to whom a written communica- 
tion is addressed by one of his constituents 
asking for his assistance in bringing to the 
notice of the appropriate Minister a. 
complaint of improper conduct in relation 
to his office on the part of some public 
official acting in that constituency, has 
sufficient inierest in the subject-matter 
of the complaint to render the occasion 
of such publication a privileged occasion." — 
The Law Times. 
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MOTIVE AND NUISANCE TO NEIGHBOUR'S PROPERTY. 


In this article we propose considering how 
far the question of motive or malice is 
material in considering whether or not 
an act done on one’s own property caus- 
ing annoyance or disturbance to his 
neighbour constitutes a nuisance. 

As regards acts strictly confined to his 
own land, a man may be as selfish, 
churlish grasping and unscrupulous as 
he pleases. In Mayor dc. 
v. Piekles [1895] A. ©. 587, where the 
Corporation of Bradford sought to res- 
tram the defendant, Mr, Pickles, from 


of Bradford | 


sinking ashaft on his land and which was , 
done with the express purpose of drawing’ 
away water which would otherwise have 
come into the plaintiff's reservoir, it was 
held thatas the defendant had a perfect 
right to sink the shaft, the motive of the 
defendant in drawing away the water from 
the plaintiffs’ land was immaterial Lord 
Halsbury stating: “This is not a case in 
which the state of mind of the person 
doing the act can affect the right to do it.” 
It was a “lawful act, however ill the motivé 
may be, he had aright to do it. If it was 
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an ‘unlawful act, however, good his motive Although thisis the law, 2 nighbour has 
might be, he would have no tight to do for the sake of public": convenience and 
it. Motives and intentions in such a utility a qualified privilege to do such 
question. asis now before your lordships acts as. are necessary , for the common and . 
' -ageem to.me.to be absolutely irrelvant " ordinary use of .his land and his - house, `- 
„The case of Ibbotson v. Peat, 3 H. & 0. R. which rule has been described by Bram- 
644, shows.that.acts.committed by an owner well, J. in Bamford v. Turnely, 3 B. & S 
on his own. land may even be unscrupulous. Repts..84, as ‘‘a.- rule: of > give and take, 
So that where ʻa person enticed . away live atid let hiye . 
grouse from his, | neighbours’ land by | In Moy v. Stoop, 25,T. L: 'R. 262, it “was 
putting -dowa raisins with the express held that the use - of a house as a day 
purpose of luring _ them on to his own nursery with: crying children did not 
land and the -owner of the - land from amount toa nuisance. -Channel,.J. stating ° 
which the ‘birds were, enticed“ having it was an illustration of a state. «of things 
_ attempted to frighten them back again by which made-a~house less valuable than 
“- explosive sounds, was held not to be before ‘without. creating a nuisance. 
entitled to:do so. Bramwell, B., stating: Inthe same way that’ malice will vitiate 
“There is nothing in point--of law to. pre- Privilege in libel and slander. “so will it 
‘Vent. the plaintiff from doing that which the ‘do go in the Case. of qualified privilege 
~ plea alleges he has-done..:I say ‘in point ina ‘nuisance... Sovthat in. Christie v. Datey 
of:law.’ because it cannot: be contended: [1893]1 Ch. 316, the’ giving: of “musical 
fora. moment that any action would lie. Jessons by a teacher of music, the: lessons” 
against the plaintiff. -As to-thé’-propriety extending over seventeen houra -in the week 
of- such conduct between. gentlemen . and together. with evening musical performances : 
neighbours I say nothing. Whére a person's and musical parties: as . late “as eleven. - 
game is attracted from his land, he ought: at night, was held not 0. coùstitute a `` 
to offer them. to stronger inducements | to. nuisance, but asthe court was satisiied that 
return toit.” . some ofthe. noises on the: musical instru- 
As regards acts not atrigtly” confined to: --ments had been made “maliciously . -for the 
his. own land, it isimportant to remember express purpose of : ‘annoying the plaintiff, 
that a neighbour ` has no such right and” an ipjunction was.” granted réstraining | 
should he -cause - annoyance or inconven- them, North, J.» stating: “In my opinion 
“jence tothe occupier of adjoining premises . the noises whichwere made in the defend- 
by: any act such as transmitting or diffusing ant's, house were not of a legitimate kind. 
noise, smells, heat, fumes, or any other I am -> satisfied that they were made 
act which may cause him inconvenience, delibérately and. maliciously” for the: pur- 
he may be liable-:to an action in damages pose of. annoying the plaintiff. If what 
and to an injunction restraining him from had taken place... had occurred -between 
committing such a nuisance, so that in twosets of persons both. perfectly inno- 
Wood v. Conway. Curporation [1914] Ch. 47, cent, I- -should have. taken an. entirely 
O. A» where the defendants, who were different .view of the case. But I am. 
owners of some gasworks, ‘tratismitted persuaded that what was done:‘by the 
fumes and smoke across the plaintiff's defendant: was done oniy for the purpose 
plantation which adjoined the defendants’ -of.annoyance, and in my opinion, it was 
land and which destroyed the tops of plaint- not a legitimate use of the defendant's — 
iff’s trees, was held to constitute a nuisance house to use it forthe purpose of vexing 
and'an injunction was granted restraining and annoying his neighbours,” 
” them from so doing. And in Sturges v. - In the recent case of Hollywood Siler 
Bridgman, 11 Ch. D. 852, where a ċonfect- Fox Farm, Lid. v. Emmett, [1936] 2 K. B. 
ioner useda pestle and mortar,the noise 468, where the plaintiff’ company carried 
< = vibration of which caused annoyance on ‘the breeding of silver foxes on their 
a physician who had recently erected a landandthe defendant, with the express 
nn room close to where the noise purpose of interfering with the breeding 
came from, an injunction was granted res- of the foxes, caused his son to oes 
training the confectioner from causing the gunson hisown land and as near “a 
. hoise and vibration, notwithstanding the possible to breeding pens belonging; to 
fact that the confectioner had used the ` plaintiffs it was held that the plaintiff 
pestleand mortar’for over twenty years was entitled to an injunction and dam- 
and that no complaints had been previously agen, notwithstanding the fact that „the 
made. firing took place on the defendant's land 
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entitled to shack 
Macnaghten, J., quoting with approval a 
dictum of Lord Watson in Allen v. Flood, 
1 [18981 A C. 10L, whọ discussed- fully 
the case of Keeble MA Hickeringill, 11 
Hast 574, and stated: “No pròprietoř has 
an absolute right to` create noises upon 
hisown land because . any -right. which 
the law gives him is. qualified by the con- 
ditién that it must not be exercised to the 
nuisance of his neighbours or of the pub- 
If he violates that condition, he com- 
S0 
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intentionally, he is guilty of „2 malicious 
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wrong in its strict legal sense.” 

In conclusion, it will be seen from `- the 
foregoing remarks that although motive 
is irrelevant as regards 
confined to one’s - own’ land and i in certain 
cases to acts: not confined’ to one's own 
land, it may be most material when 
one has to consider the class of case that 
comes’ under ` the: category of qualified 
privilege above Kel LEGA to. —T 'he poe 
Journal. : 
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“Extracts from Contemporaries. 


Evidence—Husband and:-wife Bas- 
tradizing. Issue by Testifying to Non- 
access. . 

Plaintiff; “divorced ‘from e husband in 
‘October, 1934; gave -birth. six months 
later. to. the. child. whose -paternity was at 


_ issue in this filiation proceeding brought to 


\W hether 


charge the “defendant with its support. 
‘The plaintiff's. mother testified to the 
non-access’ of the husband when the child 
was conceived; but the plaintiff and her 
‘ex-husband “We:e not permitted to ‘testify 
that they separated in 1928 and.that she 


remained: in Mississippi while he moved tor 


Louisiana where he had continuously remain- 
ed. Held, thatthe husband and wife ‘should. 


have been permitted to testify. as to non- ` 


access. 
1937). 
Since Lord Mansfield’ s oft-quoted dictum 
in 1777,.it has been the generally accepted 
dogma of American and English courts 
that neither husband nor wife can testify 
as. lo non-access so as to bastardize issue 
‘born after marriage. A few Amercian 
courts have held the above rule abrogated 
by statute, but previous to the instant 
case, Kansas wasthe only court which open- 


Moore v. Smith, 172 “So. 317 (Miss. 


‘ly repudiated the Mansfield rule without 


the aid of a statute; and even this 
jurisdiction appears to have returned tothe 
majority rule. The rule has been severely - 
criticized by both writers and courts and 
thé only apparent reasons offered in its sup- 
port are, as setforih by Lord ‘Mansield, 
“decency, morality, and public policy”. 
or not there is any basis for 
excluding vital testimony on the theory of 
indecency, at leastin the instant case, it 
would: hardly seem indecent or immoral 
for the husband to testify that he had been 
in, Luuisiana since 1928, and for the wife 
to “testify that she had remained conti- 


d 


“nuously in Mississipi during. 


‘paramour. 
‘case, though standing alone;.. 


that time 
especially when the testimony of strangers 
as to these facts is accepted. Moreover, 
the law will- ‘permit the husband‘and wife 


to bastardize issue in ‘any other manner, 
as by testimony of the wife as to her illicit. 


relations with her paramour, or by testimony 


‘of both husband and. wife that there was 
“no marriage ceremony. 
‘peculiarly 


Therefore, it isa 
inconsistent policy that pro- 
hibits testimony as to non-access by those - 


;who- are best qualified to testify thereto. 


Also, since the innocent child is adequately 
protected by a strong presumption of 
legitimacy in his.-favour, it seems unfair to 
“penalize the husband in favour of the wife's 
Thus, the decision of the instant 
represents 
the more logical and sensible rule.—Uni- 
versity of Pennsylvania Law Review. l 


“Autrefois Acquit." 
A man who was: mototing towards the 
Belgian frontier and crashed was found: by 


the police to be in possession of documents 


which connected him with a mailbag 
robbery involving nearly £17,000. He was 
arrested, tried, and sentenced to five 
years’ imprisonment, ten years’. banish- 
ment and ten years’ loss of civil rights. 


What makes the case remarkable from“ 


an English point of view is that the man 
had been tried six months before upon 
the same charge and had then been. 
acquitted. It was the finding of additional 
evidence that led to his subsequent 
conviction. 

In an English Court, he could, at his second 
trial, have pleaded successfully autrefois 
acquit. The rule of law is that a person 
must not be put in peril twice for the 
same offence. A mere dismissal by exa- 
mining justices under section 25 of the 


acts, strictly- - 
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Indictable Offences Act, 1848, for want of lifetime of the employee because such con- ` 
Slijticient evidence is not an acquittal and tracts are unreasonable in that they bind 
is no bar tosubsequent proceedings; but the hands of. future boards, The | same 
an acquittal by a court having jurisdiction result has been reached in.cases involving 
to convict is a bar. f o long term contracts when ’such~ contracts 
Whether the English or the Continental ` were prohibited by statute or by the by- 
system is the better is simply a matter laws of the corporation, expressly or by : 
of opinion. It may be «argued thatitis implication. But in the instant case theré 
in the interests of justice-that offenders are present no such operative facts,and- 
should be convicted and that acquittal only by forcing the Interpretation of the - 
at one trial should not prevent a second; bye-laws of the corporation can it, be said 
upon production of further and overwhelm- “that. such a contract as was herein enterede.. 
‘ing evidence. But the English system into was forbidden. In” the .absence ‘of ` 
regards as even more important the prio- any prohibition, directors... may hire em- 
ciple that acquittal by a competent ployees for a period extending beyond the | 
court should be final, and that. a man director's term of: office. . The cases cited - 
should not be liable to be vexed several as authority by, “the court, “in: the: instant ` 
times by proceedings in respect of the case cai all be - distinguished in that. they 
same matter. Our method is without fall into one of the “banned* categories” 
doubt more merciful to accused persons, previously mentioned. There seems no 
although it may not be- as effective justification in theoryor in fact for holding 
in’ arriving at the truth—Justice of the the contractin the instant case void. In’. 
Peace., l - effect, this decision would “limit any cont- 
ke a ; ract of employment and, ‘possibly, any con- 
_ -Corporations—Power of Board of tract which the corporation.might make;,'to, 
‘Directors .to Make Long Term Con- amaximum term of one yéar. “It would. 
__.. tract of Employment. , ; prevent any long-term policy, and .render 
The board of directors.of the defendant difficult the acquisition: of services . of a 
Corporation entered into a contract:,.with.highly skilled and competent employee who’ 
: the plaintiff employing. him‘ as an adviser , would usually desire assurance of em- 
to. the corporation, for ten years, atsan.. ployment for a ‘longer period than one 
annual. salary: of $24,000. The by-laws of" year; ‘Morevér, the mere” fact that such.a 
the::- <rporation. provided -‘that the- board. ‘contract. has been * entered “inton does ‘not 
of .éirectors-be elected -annually; and that..-mean-thdti the’ board’ of ‘directéts is ‘bound 
“the. naméd officers, not including an“ to follow. the~ advice of Buchéniployee, and 
_“tadviser"-be elected by the directors for if they do, there is nothing to prevent 
“one year. After nine months. the plaintif. the shareholhers from electing a new board 
was summarily discharged and. brings this the following year to disregard this advice. 
` action for breach of contract. Held, that In no manner are the hands of the directors .: 
-the contract was void, since it deprived or shareholders tied by the contract, except’: 
‘the ‘shareholders of the right given tothem inso far as the corporation is bound to 
- by the by-laws to elect annually a board of pay the agreed salaryto the plaintif. In | 
- directors to carry out their administrative addition, there appears to be no ground for 
ideas, and since it was contrary to the public saying that.such a contract is inconsistent _ 
- policy, as indicated by statute, that such with the public policy of supervision of the” 
an association, its officers and directors -association by the state banking commis- 
= should be under the close and constant sioner, However, the result of.the decision ` 
supervision of the state banking commis- may be justified on non-legal grounds‘in 
sioner. Beaton v. Continental Southland that it may tend indirectly to discourage: 
= Savings & Loan Ass'n, 101 S. W. (2d) 905 long-term contracts of service in which the 
” (Tex: Civ. App. 1937). ° duties of the employees are as. vaguely 
_ It has been held that a board of directors defined as were those of the.iplaintiff, “ad- 
has no power to make a contract of émploy- < viser” in the instant case.—University of 
ment whieh would be, perpetual or forthe Pennsylvania Law Review. Ng 
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